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4*  Repeal,  87. 

Act  of  March  3,  1887,  ch.  388,  87. 

Sec,  1.  Mail  Collection  Boxes  and  Chutes  in  Buildings,  87. 

Act  of  June  9,  1896,  ch.  386,  88. 

Restrictions  as  to  Establishment  of  Substations  and  Branch  Offices, 
88. 

Act  of  June  2,  1900,  ch.  613,  88. 

Car  Fare  for  SpecialrDelivery  Messengers  —  Special  Delivery  by  Any 
Employee,  88. 

Act  of  April  21,  1902,  ch.  663,  88. 

Sec,  1,  Rural  Free-Delivery  Service  —  Agents  —  Inspectors  — 
Clerks  —  Carriers,  88. 
Oaths,  89. 

Adt  of  March  3,  1903,  ch.  1009,  90. 

Sec,  4-  Official  Character  of  Messengers,  90. 

Act  of  Ajyril  28,  1904,  ch,  1759,  90. 

Sec.  1.  Special  Agents  —  Rovte  Inspectors  —  Change  of  Designa- 
tion, 90. 
Rural  Free-Delivery  Carriers  —  Restrictions  on  Soliciting 
Business  —  Carrying  Permitted,  90. 
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Ad  of  June  26,  1906,  ch,  3646,  90. 

Sec.  1,  Rural  Delivery  Superintendents  Made  Inspectors  —  Rural 
Agents  Made  Inspectors  —  lAmit,  90. 

Act  of  March  2,  1907,  ch,  8513,  91. 

Rural  Letter  Carriers  —  Armiud  Leaves  —  Substation  Clerks,  91. 

Act  of  March  2,  1907,  ch,  2561,  91. 

Special  Delivery  Letters,  etc.  —  Use  of  Ordinary  Stamps  Authorized, 
91. 

Act  of  March  1,  1909,  ch,  232,  91. 

Carrier  Furnishing  Power  Boat  —  Compensation,  91. 

Act  of  Feb,  16, 1911,  ch.  87,  91. 

Letter  Carriers  Allowed  by  Consolidation  of  Post  Offices,  91. 

Act  of  Aug.  24,  1912,  ch.  389,  92. 

Sec.  9.  Experimental  Delivery  in  Towns  and  Villages,  92. 

Res.  of  March  4,  1915,  No.  16,  92. 

Letter  Carriers  —  Restoration  to  Form/er  Status  —  Rural  Carriers  — 
Salaries  —  Carriers  with  Motor  Vehicles,  92. 

IV.  Mail  Matter,  93. 

R.  S.  3879.  Limit  of  Weight  of  MaiU  Package,  93. 

R.  S.  3880.  Metric  Postal  Balances,  93. 

R.  S.  3882.  Removing  Wrappers,  94. 

R.  S.  3883.  Newspapers  to  be  Dried  and  in  Wrappers,  94. 

R.  S.  3885.  Notice  of  Refusal  to  Receive  Newspapers,  94. 

R.  S.  3888.  Carrying  Newspapers  Out  of  Mail,  95. 

R.  S.  3889.  Delivery  of  Newspapers  by  Route  Agents,  96. 

R.  S.  3895.  Letters  Seized  to  be  Returned  to  Senders,  95. 

Act  of  July  12,  1876,  ch.  179,  95. 

Sec.  16.  Addresses  on  Postal  Cards  and  Circulars,  95. 

Act  of  March  3,  1879,  ch.  180,  95. 

Sec.    7.  Classes  of  Mailable  Matter,  95. 
8.  First-Class  Matter,  96. 
10.  Second-Class  Matter,  96. 
12.  Examination  of  Sec/md-Class  Matter,  98. 
14'  Conditions  for  Admission  to  Second  Class,  98. 

15.  Foreign  Newspapers  and  Periodicals  —  Publications  Vio- 

lating Copyrights,  101. 

16.  Supplements  to  Publications,  101. 

17.  Third-Class  Matter  —  Rate  of  Postage  —  Customs  Duties 

in  Case  of  Foreign  Mails,  101. 

18.  "  Circular  "  Defined,  102. 

19.  "  Printed  Matter  "  Defined,  102. 

21.  Fourth-Class  Matter  —  Rate  of  Postage  —  Disposition  of 

Nonmailable  Matter,  102. 
24.  Regulations  for  Wrapping,  103. 
33.  Effect  —  Repeal,  103. 

Act  of  Jan.  20,  1888,  ch.  2,  103. 

Sec.  1.  Permissible  Marks  on  Second,    Third  and  Fourth  Cla^ss 
Matter  —  Regulations,  103. 

Act  of  March  2,  1889,  ch.  393,  104. 

Sec.  3.  Identification   of   Persons   Claiming   Suspected  FictitioiLS 
Address,  104. 
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Sec.  4'  Matter  Non-Mailable,  105. 

6.  Matter  to  Persons  Not  Residents  of  Place  of  Address,  How 
to  Be  Delivered,  106. 

Ad  of  June  8,  1896,  ch,  370,  105. 

Fourth-Class  Matter  Defined  —  Limit  of  Weight,  105. 

Act  of  March  £,  1899,  ch.  362,  106. 

Postage  on  Letters  Written  by  the  Blind,  106. 

Act  of  June  6,  1900,  ch,  801,  106. 

State  Agricultural  Publications  as  Second-Class  Matter,  106. 

Act  of  March  3,  1901,  ch,  851,  106. 

Sec»  1.  Second-Class  Mail  Privileges  Annulled  Only  after  Hearing, 
106. 

Act  of  March  4,  1911,  ch.  2^1,  107. 

Sec.  6,  Permissible  Marks  on  Third  and  Fourth  Class  Matter,  107. 

Act  of  Aug.  24,  1912,  ch,  389,  107. 

Sec,  1,  Second-Class  Matter  —  Additional  Publications  Admitted 
as  —  Conditions  —  Advertisements  Permitted  —  Restric- 
tions —  Limitation  of  Circulation  —  Paid  with  Dues  — 
Oijfice  of  Publication  Required,  107. 
t.  Publications  —  Sworn  Statements  of  Names,  etc,,  of  Editors, 
Owners,  Stockholders,  etc.,  to  Be  Filed  Semi-Annually  — 
Circulation  of  Daily  Newspapers,  108. 
Paid  Editorials,  etc,,  to  Be  Marked  ^^Advertisementf^*  109. 

8.  Fourih-Class  Mail  —  The  Parcel  Post,  109. 
Postal  Zones,  110. 

Rates  of  Postage,  110. 

Parcel  Post  —  Equipment,  111. 

Classification  —  Zones  —  Rates,  etc,  —  Readjustment,  111. 

Insurance  of  Articles  —  Collection  of  Postage  on  Delivery^ 

112. 
Time  of  Establishment  of  Zones  and  Rates  —  Rates  on  Seeds, 

etc,,  112. 

Ad  of  March  4,  1913,  ch.  149,  112. 
Parcel  Post  —  Equipment,  112. 

Act  of  March  9,  1914,  ch,  33,  113. 

Seeds,  etc,  —  Rate  —  Time  of  Delivery  of  Fourth  Class  Matter,  113. 

V.  Postage,  113. 

R.  S.  3896.  Prepayment  of  Postage,  113. 

R.  S.  3898.  Disposal  of  Partly  Paid  and  Unpaid  Letters,  1 14. 

R.  S.  3900.  Postage  to  be  Paid  Before  Delivery,  114. 

R.  S.  3901.  Box-Rents  to  be  Prepaid,  114. 

R.  S.  3911.  Clothing  to  Soldiers  by  Mail,  115. 

R.  S.  3912.  Postage  on  Foreign  Mail-Matter,  116. 

R.  S.  3913.  Postage  on  Irregular  Sea-Letters,  116. 

Act  of  June  23,  1874,  ch.  456,  116. 

Sec,  6,  Postage  on  Newspapers  and  Periodicals  Sent  to  Subscribers 
or  News  Agents,  116. 
6.  Method  of  Paying  Postage  in  Such  Cases,  117. 

9.  Affidavits  of  Publishers,  Agents,  etc,,  as  to  Prepayment  of 

Postage —  PenaUies,  117. 
IS.  Postage  on  Congressional  Record,  118. 
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Act  of  March  S,  1875,  ch,  128,  118. 

Sec.  5.  Franking  of  Congressional  Record  by  Members  of  Confess, 
118. 
7.  Franking  of  Seeds  and  Reports  from  Agricultural  Depart- 
ment, 118. 

Act  of  March  5,  1877,  ch.  103,  118. 

Sec.  6.  Letters,  etc.,  on  Public  Business  Free  —  Official  Envelopes 
118. 
6.  Official  Erwelopes  to  Be  Provided,  120, 

.  Act  of  March  S,  1879,  ch.  180,  120. 

Sec.  9.  Postage  on  FirstrClass  'Matter  —  Soldiers*  and  Sailors* 
Letters,  120. 

25.  Pvblicatioris  Sent  to  Subscribers  in  County  of  Publication, 

121. 

26.  Part-Paid  Letters  to  Be  Delivered  on  Payment  of  Deficiency 

by  Special  Stamps,  121. 
29.  Letters,  etc.,  on  Official  Business,  Free  —  Official  Envelopes  — 
Return  Envelopes — Official  Mail  Matter  of  Smithsonian 
Institution  —  Registered  Letters  from  Departments — Part 
Paid  Letters  to  Departments,  121. 

Act  of  March  S,  1883,  ch.  128,  123. 

Sec.  2.  Return  Penalty  Erwelopes  to  Be  Enclosed  to  Members  of 
Congress  in  Official  Communications  Requiring  Answers, 
123. 

Act  of  June  9,  1884,  ch.  73,  124. 

Postage  an  Newspapers  and  Periodicals  When  Sent  By  Other  than 
Publisher  or  News  Agent,   124. 

Act  of  March  3,  1885,  ch.  342,  124. 

Sec.  1.  Postage  on  First-Claes  Matter,  124* 

Postage  on  Publications  of  Second  Class  Sent  to  Subscribers 
or  News  Agents,  124. 

Act  of  Aug.  18,  1894,  ch.  301,  125. 

Sec.  1 .  Official  Mail  Matter  of  National  Home  for  Disabled  Volun- 
teer Soldiers  to  Be  Mailed  Free,  125. 

Act  of  Jan.  12,  1896,  ch.  23,  125. 

Sec.  66.  Official  Correspondence  of  Superintendent  of  Documents  to 
Be  Mailed  Free  —  Penalty  Envelopes,  125. 
86.  Franking  of  Public  Documents  and  Official  Correspondence 
by  Members  and  Officers  of  Congress,  125. 

Ad  of  Feb.  20,  1897,  ch.  268,  126. 

Official  Mail-Matter  of  Bureau  of  American  Republics  Mailed  Free, 
126. 

Act  of  May  19,  1898,  ch.  347,  126. 
Private  Mailing  Cards,  126. 

Act  of  June  13,  1898,  ch.  446,  127. 

Sec.  1.  Newspaper  and  Periodical  Stamps  Discontinued,  127. 
4'  Return  or  Remailing  of  Second,   Third  and  Fourth  Class 
Mail  — Notice  to  Sender,  127. 

Act  of  March  1,  1899,  ch.  327,  127. 

Sec.  4-  Franking  Privilege  Extended  to  Hawaiian  IslandSf  127. 

Act  of  March  3,  1903,  ch.  1009,  127. 

Sec.  9.  Remailing  Third  and  Fourth  Class  Matter,  127. 
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Ad  of  April  27,  1904,  ch,  1612,  127. 

Reading  Matter  for  the  Blind  to  Be  Transmitted  Free,  127. 

Act  ofApnl  28,  1904,  ch-  1759,  128. 

Sec.  2,  Transmitting   in   Bulk    Third   and  Fourth   Class   Matter 
Without  Stamps,  128. 
7.  Congressional  Franking  Privilege  —  Limit  of  Weight,  128. 

Act  of  March  S,  1905,  ch,  1480,  128. 

Sec,  2.  Return  for  Postage  Overpaid,  etc.,  128. 

Act  of  June  26,  1906,  ch.  S546,  129. 

Restriction  on  Matter  Admitted  to  Mails  under  Penalty  Privilege j 

129. 
Lending  or  Permitting  Use  of  Frank,  129. 

Act  of  May  12,  1910,  ch.  230,  129. 

Return  of  Undelivered  Second  Class  Publications,  129. 

Act  of  Aug.  24y  1912,  ch.  889,  129. 

Sec.  1.  Publications  in  Raised  Characters  for  the  Blind,  129. 

Act  of  June  30,  1914,  ch.  131,  130. 

Free  Transmission  of  Correspondence,  etc.,  Relating  to  Co4)peratioe 
Agricultural  Extension  Work,  130. 

VL  Postage  Stamps,  Cards,  and  Envelopes,  130. 

R.  S.  3914.  Postage  Stamps,  130. 

R.  S.  3915.  Stamped  Envelopes,  131. 

R.  S.  3916.  Postal  Cards,  131. 

R.  S.  3917.  Improvements  in  Stamps  and  Envelopes,  132, 

R.  S.  3918.  Sale  of  Stamps  at  Post  Offices,  132. 

R.  S.  3919.  Stamps  and  Envelopes  at  a  Discount,  132. 

R.  S.  3920.  Selling  Stamps  at  More  than  Face,  132. 

R.  S.  3921.  Stamps  to  be  Defaced,  133. 

Act  of  June  23,  1874,  ch.  456,  133. 

Sec.  1.  Printed  Matter  on  Stamped  Envelopes,  133. 

Act  of  July  12,  1876,  ch.  179,  133. 

Sec.  14'  Price  of  Stamped  Envelopes  and  Wrappers,  133. 

Act  of  June  20,  1878,  ch.  369,  133. 

Sec.  1.    Uniform  Canceling  Ink  or  Appliance  for  Canceling  Stamps^ 
133. 

Act  of  March  3,  1879,  ch.  180,  134. 

Sec.  32.  Letter-Sheet  Envelopes  —  Double  Postal  Cards  —  Double 
Letter  Envelopes,  134. 

Act  of  June  11,  1880,  ch.  206,  134. 

Sec.  1.  Postal  Cards  for  Foreign  Postal  Service,  134. 

Act  of  March  3,  1893,  ch.  213,  135. 

Sec.  1.  Return  Requests  Permitted  on  Stamped  Envelopes,  135. 

Act  of  July  16, 1894,  ch.  137,  135. 

Sec.  2.  Delivery  of  Supplies  by  Contractor,  136. 

Act  of  Apra  21,  1902,  ch.  663,  135. 

Sec.  1.  Manufacture  of  Stamps  by  Bureau  of  Engraving  and  Print- 
ing, 135. 

Act  of  June  26,  1906,  ch.  3546,  135. 

Printed  Matter  on  Stamped  Envelopes,  135. 
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VII.  Registered  Mail,  136. 

R.  S.  3926.  System  of  Registration  Authorized  —  Indemnity  for  Loss  of 

Registered  Matter^  136. 
R.  S.  3927.  Registered  Matter  and  Fees,  136. 
R.  S.  3928.  Receipt  for  Delivery  of  Registered  Matter,  137. 
R.  &  3929.  Registered  Letters  to   Lotteries ,  etc.,   May  be  Returned  — 

Evidence  of  Agency,  137. 
R.  S.  3932.  Registry  of  Letters  Containing  Fractional  Currency,  147. 

Ad  of  March  2,  1896,  ch.  191,  147. 

See,  4'  Postmaster-GeneraVs  Powers  as  to  Lottery  Mail  Mattery  147. 

Act  of  March  S,  1903,  ch.  1009,  148. 

Sec.  1.  Indemnity  for  Loss  of  First  Class  Matter,  148. 

Act  of  March  4,  1911,  ch,  HI,  148. 

Sec.  1.  Indemnity  AUotved  for  Lost  Third  or  Fourth  Class  Matter — 
Limit,  148. 

VIIL  Unclaimed,  Dead,  and  Request  Letters,  148. 

R.  S.  3930.  Advertising  Letters,  148. 

R.  S.  3931.  Advertising  Foreign  Letters,  149. 

R.  S.  3933.  Posting  Lists  of  Advertised  Letters,  149. 

R.  S.  3934.  Pay  for  Advertising  Letters,  149. 

R.  S.  3935.  Charge  on  Advertised  Letters,  149. 

R.  S.  3936.  Return  of  Undelivered  Letters,  149. 

R.  S.  3937.  Unpaid  Letters  to  Dead-Letter  Office,  150. 

R.  S.  3938.  Proceeds  of  Valuable  Dead  Letters,  150. 

R.  S.  3939.  Request  to  be  Returned,  150. 

R.  S.  3940.  Forwarding  Letters  from  One  Offi/x  to  Another,  161. 

R.  S.  4061.  Disposal  of  Uncalled-for  Printed  Matter,  151. 

IX.  Contracts  for  Carrying  tlie  Mail,  151. 

R.  S.  3942.  Contracts  with  Railways  Without  Advertising,  151. 

R.  S.  3943.  Contracts  for  Carrying  Home-Mails  by  Owners  of  Vessels, 

152. 
R.  S.  3944.  Proposals  to  be  Sealed  —  How  to  be  Opened,  152. 
R.  S.  3948.  Recording    and     Preservation    of    Bids  —  Disposal    of 

Unaccepted  Bids,  and  Reports  of  Arrival  and  Departure 

of  Mails,  154. 
R.  &  3949.  Contracts  to  Lowest  Bidder,  154. 
R.  S.  3950.  Combinations  to  Prevent  Bids,  155. 
R.  S.  3955.  New  Sureties,  156. 
R.  S.  3956.  Limit  of  Time  of  Contract,  157. 
R.  S.  3957.  Changing  Terms  of  Contract,  158. 
R.  S.  3958.  Notice  of  Intention  to  Change  Terms  of  Contract,  159. 
R.  S.  3959.  Payment  on  Contract,  159. 
R.  S.  3960.  Pay  for  Additional  Regular  Service,  159. 
R.  S.  3961.  Allowance  for  Additional  Expedition,  160. 
R.  S.  3962.  Fining  Mail  Contractors,  163. 
R.  S.  3963.  Mail  Contracts  Not  Assignable,  166. 

Act  of  June  8,  1872,  ch.  335,  167. 

Sec.  24s.  Bond  Accompanying  Proposals  —  Conditions  —  Lia- 
bility, 167. 
£4S>  Oath  of  Sureties  on  Bond  of  Bidders  —  Interrogatories  — 
False  Swearing,  169. 
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Sec,  251,  Proceedings  on  Failure  of  Bidder  to  Enter  into  Contract 
or  of  Contractor  to  Perform  Services  —  Temporary 
Contracts,  169. 

Act  of  May  17,  1878,  ch.  107,  171. 

Sec,  2,  Subletting  or  Transfer  of  Contracts,  171.  ' 

5.  Notice  and  Payment  in  Case  of  Lawfvl  Subletting  of  Contract, 

172. 
^^  B.  Water  Route  Contra^  for  Domestic  and  Foreign  Mail 

Service,  173. 

6,  Repeal,  174. 

Act  of  June  12,  1879,  ch,  20,  174. 

Temporary  Service  Where  Bidder  Fails  to  Enter  into  Contract,  or 
Contractor  Fails  to  Perform,  174. 

Act  of  April  7, 1880,  ch.  48,  175. 

Sec.  2.  Ldmit  of  Allowance  for  Additional  Expedition,  175. 

Act  of  March  1,  1881,  ch.  96,  175. 

Sec.  1.  Advertisement  of  General  Mail  Lettings,  175. 

Act  of  May  4,  1882,  ch.  116,  176. 

Sec.  1 .  Contracts  Sublet  May  Be  Canceled^  and  Contract  Mode  with 
Subcontractor  —  Rights  of  Subcontractors  —  Failure  to 
Perform  Contracts,  176. 

Act  of  Aug.  S,  1882,  ch.  379,  178. 

Sec.  2.  Temporary  Service  on  Failure  of  Contractor  to  Perform  — 
Cost  Charge  on  Contractor,  178. 

Act  of  March  3,  1886,  ch.  34^,  178. 

Sec.  1.  Combined  Inland  and  Foreign  Steamboat  Service,  178. 

Act  of  July  26,  1892,  ch.  249,  178. 

Sec.  1.  Temporary  Mail-Lettings  before   Next  Oeneral  Advertise^ 
ment  —  Contracts  —  Temporary  Service  on  Failure  of 
Contractor,  178. 
t.  Repeal,  179. 

Act  of  April  21,  1902,  ch.  663,  179. 

Sec.  1.  Contracts  for  Transmission  of  Mails  by  Pneumatic  Tubes^ 
179. 

Act  of  May  27,  1908,  ch.  206,  180. 

Contracts  far  Transmission  of  Mail  by  Pneumatic  Tubes,  180. 

Act  of  March  4,  1911,  ch.  241,  180. 

Sec.  1.  Extension  of  Mail  Route,  180. 

Act  of  Aug.  24,  1912,  ch.  389,  181. 

Sec.  8.  Star  Route  and  Screen  Wagon  Contractors  —  ReadjustmeJii 
qf  Compensation,  181. 

X.  Carrying  the  MaU,  181. 

R.  S.  3964.  What  Are  PostrRoads,  181. 

R.  S.  3965.  Provisions  for  Carrying  the  Mail,  182. 

R.  S.  3966.  Mail  to  Every  Courthouse,  183. 

R.  S.  3967.  Carrying  the  Mail  on  Canals,  183. 

R.  S.  3968.  Carrying  the  Mail  on  Plank  Roads,  183. 

R.  S.  3969.  Carrying  the  Mail  on  Waters  of  the  United  States,  183. 

R.  S.  3970.  Carrying  Home-Mail  in  Steamships,  183. 

R.  S.  3971.  Extending  Line  of  Posts  —  Compensation,  184. 
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R.  S.  3972.  SdecUng  Post-Roada,  184. 

R.  S.  3973.  Change  of  PoairRoad  Terminus,  184. 

R.  S.  3974.  Discontinuing  Service  on  Post-Road,  184. 

R.  S.  3975.  Contract  for  Service  Over  Routes  Not  Established  by  Law, 

184. 
R.  S.  3978.  Mail  Carrying  by  Vessels  Not  in  Mail  Service,  186. 
R.  S.  3980.  Prepaid  Way  Letters  to  be  Received,  185. 
R.  S.  3987.  Foreign  Letters  Not  to  be  Carried,  Except  —  Oaih,  185. 
R.  S.  3989.  Searching  Vessels  for  Letters,  186. 
R.  S.  3990.  Seizing  and  Detaining  Letters,  186. 
R.  S.  3991.  Disposition  of  Seizures,  187. 
R.  S.  3993.  Letters  in  Stamped  Envelopes  May  be  Carried  Out  of  the 

Mail,  187. 
R.  S.  3994.  Separating  Letter-Mail  far  ExpediUan,  187. 

Act  of  March  1, 1884,  ch.  9,  188. 

PrMic  Roads  and  Highways,  188. 

Act  of  June  «ff,  1884,  ch.  121,  188. 

Sec.  23.  Repeal  of  Laws  Arbitrarily  Requiring  Vessels  to  Carry 
Mails,  188. 

XL  Railway  Service,  188. 

R.  S.  3999.  Wfien  Mail  May  be  Carried  an  Railway  Routes  by  Horse 

Express,  189. 
R.  S*  4000.  Railway  Company  to  Carry  Matter  on  Any  Train,  189. 
R.  S.  4001.  Pay  for  Carrying  Mail  on  Railways  Receiving  Oovemment 

Aid,  194. 
R.  S.  4002.  Conditions  of  Railway  Service,  105. 
R.  S.  4003.  Refusal  to  Provide  Postal  Cars,  197. 

Ad  of  March  S,  1876,  ch.  128,  197. 

Sec.  1.  Weighing  Mails  on  Railroad  Routes,  197. 

Adt  of  July  12, 1876,  <*.  179,  198. 

Sec.  1.  Reduction  of  Compensation,  198. 
r^n  IS.  Pay  of  Landward  Railroads  Limited  to  Eighty  Per  Cent^ 

199. 

Ad  qf  June  17, 1878,  di.  269,  199. 

Sec.  1.  Redudion  of  Compensation,  199. 

Ad  of  March  S,  1879,  dh.  180,  201. 

Sec.  S.  What  Trains  to  Carry  Mails,  201. 

4.  Style,  Construdion,  Fittings,  and  Maintenance  of  Cars,  201. 

Ad  of  March  1, 1881,  ch.  96,  201. 

See.  1.  Redudion  of  Pay  for  Rtfusoi  to  Provide  Postal  Cars  and 
'  ^  Safdy  Appliances,  201. 

Ad  qf  July  6, 1884,  ch.  2S4,  202. 

Sec.  1.  Redudion  of  Pay  for  Failure  to  Carry  on  Faded  Train,  202. 

Ad  of  March  S,  1887,  ch.  346,  202. 

Mail  Messenger  Service  in  Connection  with  Railroad,  Steamboat, 
Transfer,  Bridges,  Ferries,  Branch  Offices,  etc.,  202. 

Ad  of  Feb.  29,  1888,  ch.  18,  202. 

^     .  Two  Additional  Division  Superintendents  of  Railway  Service,  202. 

Ad  of  July  IS,  1892,  ch.  166,  203. 

SecS.  Transportation  of  0ffi4nal  Matter,  2lOi. 

Ad  of  March  1, 1899,  ch.  S27,  203. 

m.S.  3veoidTrantf9rbdweenSt.lAm9andBadSt.Louis^20a^ 
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Ad  of  March  Si,  1903,  ch.  1009,  203. 

Sec.  1.  Per  Diem  to  Assistant  Superintendents,  203. 

Act  of  March  3, 1906,  ch.  I4SO,  204. 

Sec.  1.  Weighing  Mails  for  Beadjustment  of  Pay  —  Period  — 
Time,  204. 

Act  of  June  ^6, 1906,  ch.  3546,  204. 

Assignment  of  Railioay  Mail  Clerks  to  Departmental  Duty  —  Pref- 
erence,  204. 

Act  of  March  2,  1907,  ch.  2613,  206. 

Readjustment  of  Rates  for  Transpertatian  of  MaU,  206. 
Additional  Pay  fer  Postal  Cars,  206. 

MairUenance  of  Regular  Schedules  by  Railroads  Carrying  Mails  -— 
Fine  far  Delay,  20&. 

Act  of  March  1,  1909,  ch.  232,  206 

Sec.  1.  Railway  Postal  Clerks  —  Annual  Vacation,  206. 
Railway  Mail  Clerks  —  Sick  Leave,  206. 

Ad  of  May  12, 1910,  ch.  280,  206. 

Weighing  of  Mails  —  Withdrau>al  of  Freightable  Supplies,  206. 
Transportation  of  Mail  —  Compensation  to  Land-Grant  Roads, 
Reduced,  207. 

Aet  ^  March  A,  1911,  Oi.  24I,  207. 

Sec.  1.  Weighing  of  Mails  —  Payment  of  Expenses,  207. 

Post^ffioe  Cars  —  Construction  —  Equipment,  207. 
f  Return  to  Mails  of  Empty  Bags  Withdrawn  —  Transporta^ 

tion,  208. 

Ad  of  Aug.  24,  1912,  ch.  389,  208. 

Sec.  1.  Restriction  on  Sending  SectrndrClaas  MaUer  by  Freight,  208. 
Steel  Cars  Required,  208. 

Travel  AUomances  for  Clerks  on  Duty  Over  Ten  Hours, 
Authorized,  209. 
4'  Mail   Transportation  —  Readjustment  of  Pay  for  MaU 

Diverted  at  Weighing  Periods,  209. 
7.  Railway  MaU  Service  —  Grades  and  Salaries  of  Employees, 
s         209. 

Regulations  of  Salaries  —  Classification  of  Offices  -^  Assign^ 
ment  of  Clerks,  210. 
,    Railway  Postal  Clerks  —  Promotions,  210. 
Railway  Postal  Clerks  —  Transfers,  211. 
Clerks  in  Charge  of  Crews  —  Promotion,  211. 
Clerks  Failing  of  Promotion,  211. 
Promotion  of  Higher  Grade  Clerks,  etc,  21L 
Restoration  after  Reduction  in  Grade,  211. 
Advancements  Restricted,  212. 
,   Residence  of  Clerks  —  Exception  —  Reduction  of  Salary  — 
'        Repeal,  212.  ,  ,_  , 

Ad  of  March  4. 1913,  ch.  I4S,  212. 

Compensation  for  Increased  Weight  of  Mails  CaxAsed  by  Parcel  Post, 

212. 
Allowance  of  Leave  to  Railway  Postal  Clerk  When  Substitute  la 
Provided,  212. 

Act  of  March  9, 1914,  ch.  S3,  213. 

Injured  Employees  —  Employment  of  Subditutes  —  CompensaUon 

for  Death,  21S. 
Leases  for  Terminal  Raihoay  Post  Qffijoes,  2I8« 
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XII.  Foreign  Mail  Service,  213. 

R.  S.  4006.  Foreign  MaiUTranspartation  ConlradSy  213. 

R.  S,  4007.  Contracts  for  Carrying  Mails  Between   United  States  and 

Foreign  Countries,  214. 
R.  S.  4008.  Foreign  Mail,  How  Transported,  215. 
R.  S.  4009.  Pay  for  Transporting  Foreign  Mail,  215. 
R.  S.  4010.  Fine  of  Mail-Contractors  for  Delay,  215. 
R.  S.  4011.  DisceTUinuing  Foreign  Mail-Transportation  Contracts,  216. 
R.  S.  4012.  Transportation    of    Canadian,    etc.,    Mail    Through    the 

United  States,  216. 
R.  S.  4014.  Payment  (^  Postage  by  Consuls,  216. 
R.  S.  4015.  Rates  of  Postage  on  Letters  Carried  in  Any  Foreign  Vessel, 

216. 
R.  S.  4021.  Resident  Agents  on  Isthmus  of  Panama,  etc.,  217. 
R.  S.  4022.  Agents  on  Mail  Steamers  to  Foreign  Ports,  217. 
R.  S.  4023.  Postal  Agencies  in  China  and  Japan,  217. 

Act  of  March  5,  1891,  ch,  619,  218. 

Sec.  1.  Contracts  for  Ocean  Mail  Service  on  American  Steamships, 
218. 
t.  Advertisement,  219. 
S.  BuHd,  Ownership,  Crews,  Construction,  and  Classification 

of  Steamships,  220. 
4'  Conoertibility  of  Vessels  into  Naval  Cruisers  —  Inspection 
and  Approval,  220. 

5.  Compensation,  Deductions,  Fines,  and  Penalties,  221. 

6.  Transportation  of  Mail  Messengers,  221. 

7.  Service  of  Naval  Officers  —  Pay  and  Duties,  222. 

8.  Cadets  or  Apprentices,  222. 

9.  Payment  for  Vessels  When  Taken  as  Cruisers,  222. 

Ad  of  March  £,  1907,  ch.  261S,  222. 

Clerks  on  Mail  Vessels  —  Pier  Tranters  at  New  York  and  San 
Francisco,  222. 

Act  of  March  4, 191S,  ch.  14S,  222. 

Disability  Allowance,  etc.,  to  Clerks  —  Pay  in  Case  of  Death,  222. 

XIIL  Post-Office  Inspectors,  223. 

R.  S.  4017.  Posi^ffix^  Inspectors,  Their  Salary  and  Allowances,  223. 
R.  S.  4018.  When  Special  Agents  to  Give  Bond,  224. 
R.  S.  40t9»  Assistant  Postmasters-General,  etc.,  as  Special  Agents,  224. 
R.  S.  4026.  Searches  Authorized,  225. 

Act  of  June  17,  1878,  eh.  2B9i,  226. 

t^         Sec.  1.  Per  Diem  of  Post-Office  Inspectors  —  Assistant  Superintend- 
ents of  Railway  Mail  Sermoe  —  Compensaiion,  226. 

Ad  of  April  28, 190l,  ch.  1759,  228. 

, .        See.  4.  Per  Diem  Charges  of  AU  Officers  and  Employees  Restricted 
^'^  Official  Domicile  Designated,  226l 

XIV.  The  Money  Order  System,  226. 

R.  S.  4027.  Money-Order  System  Established,  226. 
R.  S«  4038.  Foreign  Money-Order  Exchanges,  227. 
R.  S.  4029.  Issmng  Money  Orders,  227. 
R.  S.  403tl.  Who  to  Act  During  Absence  of  Postmastigr,  228. 
R.  S.  40i33.  Blank  Applicatims  fw  Orders,  228. 
R.  &  4034.  Orders  49  be  <m  Printed  BlmAs  with  Detachdble  Coupms, 

229« 
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R.  S.  4037.  Indorsement  of  Orders,  229. 

R.  S.  4038.  Change  and  Modification  of  Orders,  230. 

R.  S.  4039.  Repayment  of  Orders  —  Recalled  LeUer  of  Advice  to  he 

Attached  to  Accounts,  230. 
R.  S.  4040.  Replacing  Lost  Orders,  230. 
R.  S.  4041.  Payment  of  Money  Orders  in  Favor  of  Lotteries,   etc,,  Mav 

he  Forbidden  and  Money  Returned,  231. 
R.  S.  4042.  Transfer  of  Money  Order  Funds,  233. 
R.  S.  4043.  Transfer  by  Warrant  to  Money-Order  Funds,  234. 
R.  S.  4044.  Report  of  Money  Order  Funds,  234. 
R.  S.  4045.  What  to  be  Money  Order  Funds,  234. 
R.  S.  4046.  Duplicates  of  Lost  Checks  Drawn  in  Favor  of  Postmaster^ 

236. 

Act  of  March  »,  188S,  ch,  123,  236. 

Sec.  £.  BUmkSf  Blaiik-BookSy  etc.,  in  Money^Order  Business,  How 
Obtained,  236. 
S.  Amount  of  Orders  and  Fees,  236. 

4-  Clerks  in  Money-Order  Offices  —  In  International  Exchange 
Offices  —  Postmasters'  Salaries,  236. 

5.  Unpaid  Money  Orders  —  Report  and  Disposition^  238. 

6.  Repeal  —  Effect,  238. 

Ad  of  Jan.  27, 1894,  ch.  21,  238. 

Sec.  10.  Limited  Money-Order  Offices,  238. 

12.  Regulations  —  Officer  to  Sign  Warrants,  239. 
IS.  Effect  —  Repeal,  239. 

Ad  of  July  16, 1894,  ch.  1S7,  239. 

Sec,  4'  Paymeni  of  Unpaid  Money  Orders,  289. 

Ad  of  March  1, 1899,  ch.  327,  239. 

Sec.  5.  Identification  of  Payee,  etc.  —  Orders  to  Corred  Errors  — 
Form  of  Orders,  239. 

Ad  of  May  27, 1908,  ch.  206,  240. 

Paymeni  of  Unpaid  Domestic  Money  Orders,  240. 

Ad  qf  March  4, 1911,  ch.  241,  240. 

Sec.  8.  Postal  Notes  Authorized  —  Denominations  —  Good  for  Six 
Months  —  Not  Indorsable  —  Liability  Canceled  by  Pofy* 
ment,  240. 

Ad  of  March  4, 191S,  ch.  149,  241. 

Certain  Orders  Not  to  Be  Assorted — Statements  to  Be  Retained,  241. 

Ad  of  FA.  6,  1914,  ch.  15,  241. 

Postal  Money  Orders  —  Form  —  Payment,  241. 

XV.  Savings  Depositories,  241. 

Ad  of  June  25, 1910,  ch.  S86,  241. 

See.    1.  Postal  Saoings  Depositories  —  Board  of  Trustees  to  Conr 
trol  —  Composition  —  Regulations,  etc.  —  Anniud  Report 
to  Congress  —  Details  —  Postal  Service  Expenses,  241. 
2.  Free  Transportation  of  Official  Mail  —  Report,  242. 
5.  Designation  of  PodrOffices,  242. 

4.  Opening  Accounts  —  Persons  Qualified  —  Limitation,  242. 

5.  Pass  Books,  etc  —  Other  Devices,  243. 

6.  Bedriction  of  Deposits  —  Cards  for  SnwU  Amounts  — - 

Searings  Stamps  —  Credited  on  Deposits  —  CanoMaHcn 
<—  Preparation  of  Cards  andSUmpSf  248. 
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Sec.  7,  Interest  on  Deposits  —  Balance  lAmited,  243. 

8.  Withdrawals —  Payment  by  Banks —  No  Charge  for  Cash- 

ing,  etc.,  244. 

9.  Funds  to  Be  Deposited  in  Solvent  Banks  —  Interest  Re- 

quired —  Reserve  Fund  —  Security  from  Banks  — 
Distribution  of  Depc^siis  Locally  —  Deposits  witK  Treas- 
urer —  Witkdrawals  for  Payments  —  Amount  to  Be 
Invested  in  Government  Bonds  —  Residue  to  Remain  on 
Deposit  —  Disposal  —  Application  of  Interest y  etc, — 
Restriction  —  Disposal  of  Bonds  —  Definitions,  244. 

10.  Issue  of  Bonds  to  Depositors  —  Interest  Rate  —  Payable  in 

Gold  —  Conditions,  of  Issue  —  Regulations  —  Investment 
of  Savings  Fund  in  —  Exempt  from  Taxes  —  Not 
Receivable  for  National  Bank  Circulationy  246. 

11.  Redemption  of  United  States  Bonds  for  Savings  Investment 

—  Reissue  to  Trustees  of  Savings  Fund  —  Redemption 
of  Reissued  Bonds,  247. 

12.  Separation  of  Accounts,  etc.  —  General  Laws  Applicable  — 

Additional  Bonds,  247. 

13.  Compensation  to  Postmasters,  etc.,  247. 

14-  Appropriation  for  Expenses  of  Establishing^  etc.  —  Duties 

of  Postal  Officials  —  Regulations,  etc.,  248. 
16.  Postal  Penal  Laws,  etc..  Made  Applicable,  248. 

16.  Faith  of  United  States  Pledged  to  Payment,  248. 

17.  Payments  of  Deposits  under  Order  of  Court,  248. 

Act  of  Aug.  24, 1912,  ch.  S89,  249. 

Sec.  10.  Auditing  Expenditures  —  Designation  of  Postal  Samngs 
Depository  Offices  —  Compensation  of  Employees  — 
Regulations,  249. 

XVL  Accounts  and  Revenues*  249. 

R.  S.  4049.  Manner  of  Keeping  Accounts,  249. 

R.  S.  4050.  Miscellaneous  and  Money-Order  Receipts,  250. 

R.  S.  4051.  Postal  Revenue  to  be  Accounted  for,  251. 

R.  S.  4052.  Box-Holders  May  Provide  Lock-Boxes,  251. 

R,  S.  4054*  Revenues  to  be  Appropriated  for  Postal  Service,  251. 

R.  S.  4055.  Payments,  How  Made;  Advances,  251. 

R.  S.  4056.  Transfer  of  Debts  to  Contractors,  252. 

R.  S.  4057.  Suits  to  Recover  Wrongful  or  Fraudulent  Payments,  252. 

R.  S.  4058.  Delivery  of  Stolen  Money  to  Owner,  254. 

R.  S.  4059.  Disposal  of  Fines,  Penalties,  and  Forfeitures,  255. 

R.  S.  4060.  Accounts  to  be  Preserved  for  Two  Years,  255. 

Act  of  May  27, 1908,  ch.  206,  255. 

Deposits  of  Money  Recovered  on  Account  of  Loss  of  Registered 
Matter,  255. 

CROSS-REFERENCES 

Mailing  of  Insects  and  Insecticides,  Plants  and  Plant  Products,  see  AGRI-' 

CULTURE. 
Free  Transmission  of  Official  Matter  Relating  to  Census,  see  CENSUS. 
Classification  of  Clerks  and  Employees,  see  CIVIL  SERVICE. 
Crimes  against  the  Postal  Service,  see  PENAL  LAWS. 
Contracts  for  Postal  Supplies,  see  PUBLIC  CONTRACTS. 
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Preparation,  Printing  and  Disposal  of  Reports,  see  PUBLIC  DOCU- 
MENTS. 

Property  in  Charge  of  Post  Office  Department,  see  PUBLIC  PROPERTY, 
BUILDINGS  AND  GROUNDS. 

Seal,  see  SEALS. 

Settlement  of  Accounts,  see  TREASURY  DEPARTMENT. 


I.  POST-OFFICE  DEPARTMENT 

• 

Sec.  388.  [Establishment  of  the  Post-Office  Department.]  There  shall 
be  at  the  seat  of  Government  an  Executive  Department  to  be  known  as  the 
Post-Office  Department,  and  a  Postmaster-General,  who  shall  be  the  head 
thereof,  and  who  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  who  may  be  removed  in  the  same 
manner;  and  the  term  of  the  Postmaster-General  shall  be  for  and  during 
the  term  of  the  President  by  whom  he  is  appointed,  and  for  one  month 
thereafter,  unless  sooner  removed.  .  [R.  S.] 

Act  of  May  8,  1794,  ch.  23,  1  Stat.  L.  357;  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
283. 

Sections  388-414  constitute  title  9  of  the  Revised  Statutes,  "  The  Post-office  Depart- 
ment." Of  these  sections,  R.  S.  sec.  395  is  given  under  Seals;  R.  S.  sec.  397  is  given 
under  Public  Peopeett,  Buildings,  and  Gbounds;  R.  S.  sec.  472  was  incorporated 
in  Penal  Jjortn,  $  226,  vol.  7,  p.  855,  and  repealed  hy  section  341  thereof,  vol.  7,  p.  989. 

Ab  to  the  salary  of  the  Postmaster-General,  see  R.  S.  sees.  158,  160,  in  Executive 
Dkpabtments,  vol.  3,  pp.  245,  249. 

As  originally  enacted  the  Revised  Statutes  Title  XLVI,  "  The  Postal  Service,"  con- 
sisted of  the  foUowing  chapters:  Ch.  1,  Post-offices  and  Postmasters;  Ch.  2,  Carriers, 
Branch  Offices,  and  Reoeiving-bozes;  Ch.  3,  Mail-matter;  Ch.  4,  Postage;  Ch.  5, 
Postage-stami>s  and  Envelopes;  Ch.  6,  Registered  Letters;  Ch.  7,  Unclaimed,  Dead, 
and  Request  Letters;  Ch.  8,  Contracts  for  Carrying  the  Mail;  Ch.  9,  Carrying  the 
Mail;  Ch.  10,  Railway  Service;  Ch.  11,  Foreign-mail  Service;  Ch.  12,  Special,  Local, 
and  Route  Agents;  Ch.  13,  The  Money-order  System;  Ch.  14,  Accounts  and  Revenues. 

These  have  been  retained  under  similar  headings  as  subdivisions  of  this  title. 

''An  abstract  of  the  laws  relating  to  the  postal  service  from  early  Colonial  times 
(1639),  and  under  the  Constitution  down  to  and  including  the  year  1888,  will  be 
found  in  the  report  of  the  Postmaster-General  for  the  year  1888."  Lewis  Pub.  Co. 
V.  Morgan,  (1913)  229  U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.)   1190. 

Sec.  389.  [Assistant  Postmasters-Oeneral.]  There  shall  be  in  the  Post- 
Office  Department  three  Assistant  Postmasters-General,  who  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  who  may  be  removed  in  the  same  manner,  and  who  shall  be 
entitled  to  a  salary  of  four  thousand  dollars  a  year  each.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  284;  Act  of  March  3,  1873,  ch.  226,  17  Stat. 
L.  508. 

The  appointment  of  a  Fourth  Assistant  Postmaster-General  was  authorized  by  the 
Act  of  March  3,  1891,  ch.  541,  §  1,  infra,  p.  32. 

Sec.  390.  [Assistant  Attorney-General  for  Post-Office  Department.] 

There  shall  be  employed  in  the  Post-Office  Department  one  Assistant  Attor- 
ney-General, who  shall  be  appointed  by  the  Postmaster-General,  and  shall 
be  entitled  to  a  salary  of  four  thousand  dollars  a  year.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  284. 

The  Assistant  Attomey-Oeneral  for  the  Post-Office  Department  was  designated 
Solicitor  for  the  Post-Office  Department,  and  his  salary  was  increased  by  the  Act  of 
July  16,  1914,  ch.  141,  §  1,  infra,  p.  36. 
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K.  S.  WKM.  39X,  39a.    These  aectiona  were  as  follows : 

"  Sec.  391.  Before  entering  upon  the  duties  of  his  office,  and  before  he  shall  receive 
any  salary,  the  Postmaister-General  and  each  of  the  persons  employed  in  the  postal  serv- 
ice shall  respectively  take  and  subscribe,  before  some  magistrate  or  other  competent 
officer,  the  following  oath:  'I,  A.  B.,  do  sol^nnly  swear  (or  affirm)  that  I  will  faith- 
fully perform  aH  the  duties  required  of  me,  and  abstain  from  everything  for- 
bidoen  by  the  laws  in  relation  to  the  establiriunent  of  post-offices  and  post-roadis 
within  the  United  States;  and  that  I  will  honestly  and  truly  account  for  and  pay 
orer  any  money  belonging  to  the  said  United  States  which  may  come  into  my  possession 
or  control :   80  help  me,  God.' 

"Sea  992.  Any  officer,  civil  or  military,  holding  a  commission  under  the  United 
States,  is  authorized  to  adimdniater  and  certify  the  oath  prescribed  by  the  preceding 
aection." 

These  sections  were  incorporated  into  the  Revised  Statutes  from  the  Act  of  June  8, 
1S72,  ch.  335,  §  15,  17  Stat.  L.  287.  They  were  superseded  by  the  amendment  of  such 
section  by  the  Act  of  Mardi  5,  1874,  ch.  46,  18  Stat.  L.  19,  given  infra,  p.  28. 

Sec.  393.  [Clerks  and  employees.]  There  shall  be  in  the  Post-Office 
Department : 

One  chief  clerk,  at  a  salary  of  two  thousand  two  hundred  dollars  a  year. 

One  superintendent  of  the  Post-Office  building  and  disbursing  clerk,  at  a 
salary  of  two  thousand  three  hundred  dollars  a  year. 

One  topographer,  at  a  salary  of  two  thousand  five  hundred  dollars  a 
year. 

One  stenographer,  at  a  salary  of  one  thousand  eight  hundred  dollars  a 
year. 

One  messenger  to  the  Postmaster-General,  at  a  salary  of  nine  hundred 
dollars  a  year. 

One  captain  of  the  watch,  at  a  salary  of  one  thousand  dollars  a  year. 

One  engineer,  at  a  salary  of  one  thousand  six  hundred  dollars  a  year. 

One  assistant  engineer,  at  a  salary  of  one  thousand  dollars  a  year. 

One  carpenter,  at  a  salary  of  one  thousand  two  hundred  and  fifty-two 
dollars  a  year. 

One  assistant  carpenter,  at  a  salary  of  one  thousand  dollars  a  year. 

One  fireman  and  blacksmjith,  at  a  salary  of  nine  hundred  dollars  a  year. 

Two  firemen,  at  a  salary  of  seven  hundred  and  twenty  dollars  a  year  each. 

Three  female  laborers,  at  a  salary  of  four  hundred  and  eighty  dollars  a 
year  each. 

In  the  office  of  the  money-order  system : 

One  superintendent,  at  a  salary  of  four  thousand  dollars  a  year. 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
In  the  office  of  foreign  mails : 

One  sui>erintendent,  at  a  salary  of  four  thousand  dollars  a  year. 

One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year. 
In  the  dead-letter  office : 

One  chief  of  division,  at  a  salary  of  two  thousand  five  hundred  dollars  a 
year. 

In  the  office  of  mail-depredations : 

One  chief  of  division,  at  a  salary  of  two  thousand  five  hundred  dollars 
a  year. 

In  the  office  of  the  blank  agency : 

One  superintendent,  at  a  salary  of  one  thousand  eight  hundred  dollars  a 


One  assistant  superintendent,  at  a  salary  of  one  thousand  six  hundred 
dollars  a  year. 
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Four  assistants,  at  a  sal€U'y  of  one  thousand  two  hundred  dollars  a  year 
each. 

In  the  office  of  each  of  the  Assistant  Postmasters-Gtoeral : 
One  chief  clerk,  at  a  salary  of  two  thousand  dollars  a  year.    [R,  8,] 

Act  of  June  8,  1872,  ch.  355,  17  Stat.  L.  284;  Act  of  March  3,  1873,  ch.  226,  17  Stat. 
L.  508. 

The  designation,  number,  and  compensation  of  the  clerks  and  employees  of  the  Post- 
Office  Department  have  been  changea  from  year  to  year  by  the  various  Appropriation 
Acts,  practically  superseding  the  above  section.  The  provisions  of  the  Appropriation 
Act  for  the  year  ending  June  30,  1916,  are  found  in  the  Act  of  March  4,  1915,  ch.  141, 
i  1,  38  Stat.  L.  1035. 

R.  S.  sec.  394.  This  section  was  as  follows: 

"  SEa  394.  The  Postmaster-General  may  designate  one  of  th«  present  fourth-cla«8 
clerks  to  act  as  superintendient  of  free  delivery  in  the  Post -Office  Department,  at.  an 
annual  salary  of  two  thousand  five  hundred  dollars:  Provided,  That  the  salary  hereby 
fixed  shall  terminate  at  the  end  of  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  seventy-four." 

Act  of  March*^3,  1873,  ch.  231,  17  Stat.  L.  567. 

This  section,  more  or  less  temporary,  was  in  effect  re-enacted  by  the  Act  of  June  23, 
1874,  ch.  456,  18  Stat.  L.  231,  as  follows:  "And  for  the  more  efficient  management 
of  the  free-delivery  system,  the  Postmaster-General  may  designate  a  fourth  class  clerk 
to  act  as  superintendent  of  free  delivery  in  the  Post-Office  Department  at  an  annual 
salary  of  two  thousand  five  hundred  dollars." 

Both  of  these  provisions  have  been  long  superseded  by  the  subsequent  Appropriation 
Acts.  The  Act  of  March  4,  1916,  ch.  141,  S  1,  38  Stat.  L.  1036,  1037,  provides  in  the 
office  of  the  Postmaster-General,  under  the  "  Division  of  City  Delivery,"  for  a  super- 
intendent at  $3,000,  assistant  superintendent  at  $2,000,  and  various  clerks,  and  also 
provides,  in  the  office  of  the  Fourth  Assistant  Postmaster-General,  under  the  "  Division 
of  Rural  Mails,"  for  a  superintendent,  $3,000;  assistant  superintendent,  $2,000;  chief 
clerk,  $2,000. 

As  to  R.  S.  sec.  306  see  the  notes  to  R.  S.  sec.  388,  supra,  p.  18. 

Sec.  396.  [Duties  of  Postmaster-Oeneral.]  It  shall  be  the  duty  of  the 
Postmaster-General : 

First.  To  establish  and  discontinue  post-offices. 
.  Second.  To  instruct  all  persons  in  the  postal  service  with  reference  to 
their  duties. 

Third.  To  decide  on  the  forms  of  all  official  papers. 

Fourth.  To  prescribe  the  manner  of  keeping  and  stating  accounts. 

Fifth.    To  enforce  the  prompt  rendition  of  returns  relative  to  accounts. 

Sixth.  To  control,  according  to  law,  and  subject  to  the  settlement  of  the 
Sixth  Auditor,  all  expenses  incident  to  the  service  of  the  Department. 

Seventh.  To  superintend  the  disposal  of  the  moneys  of  the  Department. 

Eighth.  To  direct  the  manner  in  which  balances  shall  be  paid  over;  issue 
warrants  to  cover  money  into  the  Treasury ;  and  to  pay  out  the  same. 

Ninth.  To  superintend  generally  the  business  of  the  department,  and 
execute  all  laws  relative  to  the  postal  service.     [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  285. 

As  to  R.  S.  sec.  397  see  the  notes  to  R.  S.  sec.  388,  supra,  p.  18. 


".The  power  to  discontinue  post  onices 
is  incident  to  the  power  to  establish  them, 
unless  there  is  some  provision  in  the  acts 
of  Congress  restraining  its  exercise." 
Ware  v.  U.  S.,  (1867)  4  Wall.  617,  18 
U.  S.  (L.  ed.)  389,  citmg  Ex  p.  Hennen, 
(1839)  13  Pet.  230,  10  U.  S.  (L.  ed.)  138. 

*'To  instruct  all  persons  in  the  postal 
service/'  etc.,  as  authorized  by  this  sec- 
tion, the  Postmaster-General,  among  other 
things,  promulgates  certain  rules  known 


as  "  postal  regulations."  Postmasters  are 
controlled  by  the  Postraast-er-General  in 
accordance  with  these  regulations  and  are 
instructed  with  reference  to  their  duties 
through  the  First  Assistant  Postmaster- 
General;  for  the  Postmaster-Oeneral  does 
not  personally  perform  all  the  duties  im- 
posed upon  him  by  the  statute.  U.  S.  t7. 
Warfield,  (C.  C.  A.  4th  Cir.  1909)  170 
Fed.  43,  96  C.  C.  A.  317,  17  Ann.  Gas. 
1186,  24  L.  R.  A.  (N.  S.)  312, 
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Courts  take  judicial  notice  of  the  regula- 
tions of  the  Post-Office  J)epartnient.  Bruce 
r.  U.  S.,  (C.  C.  A.  8th  Cir.  1912)  202 
Fed.  98,  120  C.  C.  A.  370;  Carr  t?.  Jeflfer- 
Bonville  First  Nat.  Bank,  (1909)  35  Ind. 
App.  216,  73  N.  E.  947,  111  A.  S.  R.  159. 

An  order  of  the  Postmaster-Ocneral  to  ^ 
a  postmaster  forbidding  the  payment  of  * 
postal  orders  drawn  to  the  order  of 
certain  persons,  and  ordering  their  return 
to  the  remitters,  is  an  order  which  the 
Postmaster-General  has  authority  to  make 
when  it  appears  that  in  his  judgment  the 
parties  are  conducting  a  lottery,  or  other 
similar  business,  through  the  mails,  and 
this  section  imposes  upon  a  postmaster 
the  duty  of  obeying  such  order.  Enter- 
prise Sav.  Ass'n  i*.  Zumstein,  (C.  C.  A. 
6th  Cir.  1895)  67  Fed.  1000,  37  U.  8. 
App.  71,  15  C.  C.  A.  163. 

^  To  superintend  generally  the  business  " 
— In  general. — "  It  cannot  be  doubted  that 
the  Postmaster-General  has  authority  to 
establish  a  post-office  in  the  city  of  Wash- 
ington and  to  provide  a  place  for  conduct- 
ing the  business  of  the  office.  While  no 
contract  that  he  can  make  for  the  use  of 
a  building  would  be  binding  on  the  gOT- 
ernment,  as  to  the  time  of  occupying  or 
price  to  be  paid,  or  any  other  matters 
whatever,  he  may  undoubtedly  take  pos- 
session of  any  building,  suitable  and 
necessary  for  the  exigencies  of  the  office, 
and  leave  the  owner  to  his  remedy  in  the 
courts  for  compensation  on  an  implied 
assumpsit,  whicn  would  arise  under  the 
Constitution  whenever  private  property 
as  such  is  taken  for  public  use."  Semmes 
r.  U.  S.,   (1891)   26  Ct.  01.  119. 

Wliere  a  suit  for  injunction  is  in  effect 
an  appeal  from  the  exercise  of  discretion 
of  the  Post-Office  Department  to  the  dis- 
cretion of  the  court,  the  latter  ought  not 
interfere  by  directing  the  department  how 
to  conduct  the  business  thereof,  if  the 
party  asking  for  the  injunction  has  no 
clear  right  to  it.  National  Life  Ins.  Co. 
r.  National  Life  Ins.  Co.,  (1908)  209  U. 
S.  317,  28  S.  Ct.  541,  52  U.  S.   (L.  ed.) 


808.  See  also  Central  Trust  Co.  v.  Central 
Trust  Co.,  (1910)  216  U.  S.  251,  30 
S.  Ct.  341,  64  U.  S.  (L.  ed.)  469,  17 
Ann.  Gas.  1066. 

Rescinding  tainted  contract, —  Where 
the  government  superintendent  of  the  free 
delivery  service  made  a  secret  arrange- 
ment with  a  corporation  w^hich  sought 
and  obtained  a  contract  to  furnish  letter 
carriers'  satchels  whereby  the  said  super- 
intendent, in  violation  of  his  duties,  was 
to  receive  a  share  of  the  profits,  the  Post- 
master-General upon  learning  of  the  cor- 
rupt agreement  was  justified  in  rescinding 
the  contract  and  stopping  further  pay- 
ments under  it,  and  even  though  said  cor- 
rupt arrangement  was  without  the  actual 
knowledge  of  the  corporation,  if  it  was 
known  to  the  agents  of  the  corporation 
and  the  latter  accepted  the  fruits  of  their 
efforts,  thereby  making  their  knowledge 
its  own.  Crocker  v.  U.  S.,  (1916)  240 
U.  S.  74,  36  S.  Ct.  245,  60  U.  S.  (L.  ed.) 
533. 

Exemption  from  civil  liability. — "  The 
act  of  the  head  of  one  of  the  departments 
of  the  government  in  calling  the  attention 
of  any  person  having  business  with  such 
department  to  a  statute  in  any  way  re- 
lating to  such  business  cannot  be  made 
'  the  foundation  of  a  cause  of  action  agamst 
such  officers,**  not  even  if  it  be  alleged 
that  what  that  officer  did  was  done  ma- 
liciously. Spalding  t;.  Vilas,  (1896)  161 
U.  S.  483,  16  S.  Ct.  631,  40  U.  S.  (L.  ed.). 
780,  an  action  against  the  Postmaster 
General,  where  the  court  said:  **'We  are 
of  opinion  that  the  same  general  consid- 
erations of  public  policy  and  convenience 
which  demand  for  judges  of  courts  of 
superior  jurisdiction  immunity  from  civil 
suits  for  damages  arising  from  acts  done 
by  them  in  the  course  of.  the  performance 
of  their  judicial  functions,  applv  to  a 
large  extent  to  official  communications 
made  by  heads  of  executive  departments 
when  engaged  in  the  discharge  of  duties 
imposed  upon  them  by  law." 


Sec.  398.  [Postal  arrangements  with  foreign  countries.]  For  the  pur- 
pose of  making  better  postal  arrangements  with  foreign  countries,  or  to 
counteract  their  adverse  measures  affecting  our  postal  intercourse  with 
them,  the  Postmaster-General,  by  and  with  the  advice  and  consent  of  the 
President,  may  negotiate  and  conclude  postal  treaties  or  conventions,  and 
may  reduce  or  increase  the  rates  of  postage  on  mail-matter  conveyed 
between  the  United  States  and  foreign  countries.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

Sec  further  subdivision  XII,  "  Foreign  Mail  Service,"  infra,  p.  213. 


Constitutionality. —  Such  legislation  as 
that  contained  in  this  section,  and  the 
practice  of  the  government  thereunder 
from  the  beginning  of  the  government, 
sanction  an  interpretation  of  the  Constitu- 
tion different  from  that  which  might  be 


reached  by  the  ordinary  rules  of  con- 
struction were  the  question  a  new  one, 
and  the  provisions  of  this  section  are  not 
in  conflict  with  that  part  of  section  2, 
article  II,  of  the  Constitution,  giving 
the  President  "power   by   and  with   the 
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advice  and  consent  of  the  Senate  to  make 
treaties/'  etc.  It  seems  that  the  right 
of  Congress  to  vest  in  the  Postmaster 
General  power  to  conclude  conventions 
with  foreign  governments  for  the  cheaper, 
safer,  and  more  convenient  carriage  of 
foreign  mails  may  be  derived  from  the 
authority  given  that  body  in  the  seventh 
clause  of  section  8,  article  I,  of  the  Con- 
stitution, to  establish  post  offices  and  post 
roads.      (1890)    19  Op.  Atty.-Gen.  513. 

Philippine  Islands. —  The  Postmaster 
General  has  no  authority  to  arrange  a 
special  parcel-post  service  or  to  conclude 
arrangements  for  money-order  exchanges 
with  the  Philippine  Islands  under  this 
section,  as  they  are  not  a  "  foreign  coun- 
try "  nor  is  its  government  a  "  foreign 
government"  within  the  ordinary  mean- 
ing of  those  words  in  statutes  of  the 
United  States.  (1912)  29  Op.  Atty.-Gen. 
380. 

Registry  provisions. —  The  Postmaster 
General  has  no  authority,  under  this  sec- 
tion, to  negotiate  a  postal  convention  pro- 
viding for  the  payment  of  indemnity  for 
the  loss  of  registered  articles  or  letters. 
To  enable  him  to  do  so  further  legislation 
is  required.  (1878)  15  Op.  Atty.-Gen. 
462. 

"In  the  absence  of  any  other  expression 
of  the  will  of  Congress,  this  section  would 
authorize  the  Postmaster-General  to  not 
only  negotiate  and  conclude  on  behalf  of 
the  United  States  these  different  conven- 
tionsi  as  he  did  do,  but  to  also  adopt  and 
carry  out  the  registry  provisions  of  those 
conventions,  including  those  for  indem- 
nity; and  if  when  the  first  of  those  con- 
ventions went  into  effect  he  had  done  so 
it  would  have  been  strictly  within  his 
province.  But  a  long-continued  course  of 
conduct  on  the  part  of  a  government  or 
one  of  its  departments  may  have  the  force 
and  effect  of  law  in  either  conferring, 
denying,  or  limiting  the  power  of  executive 
departments  or  officers.     And  when  from 


the  first,  hitherto,  through  so  many  years, 
the  post-office  department  has,  with  the 
tacit  assent  and  approval  of  Congress, 
declined  to  adopt  or  carry  out  the  registry 
system  of  these  conventions,  this  would 
seem  to  have  become  the  settled  policy  of 
.  the  government,  and  to  now  adopt  one  so 
radically  different  would  seem  to  be  the 
engrafting  upon  our  postal  system  by  the 
Postmaster-General  not  only  a  plan 
hitherto  imknown  in  our  system,  but  one 
which  has  for  many  year«  had  the  actual 
disapproval  of  the  post-office  department 
and  the  tacit  disapproval  of  Congress,  and 
would  seem  to  be  unadvisable  and  of  at 
least  <loubtful  authority."  But  the  Act 
of  Feb.  27,  1897,  ch.  340,  29  Stat.  L. 
599,  amending  R.  S.  sec.  3926,  infra^ 
p.  196,  in  authorizing  the  Postmaster 
General  to  establish  a  system  of  registra- 
tion and,  as  part  of  such  system,  to  pro- 
vide a  limited  indemnity  for  first-class 
registered  matter  lost  in  the  mails,  espe- 
cially in  connection  with  the  fact  of  the 
long-continued  refusal  of  the  government 
to  adopt  the  system  of  those  conventions, 
must  be  taken  as  the  only  plan  which 
Congress  is  at  present  willing  to  adopt, 
and  as  prohibiting  to  the  Postmaster  Gen- 
eral the  establishment  or  adoption  of  any 
other  rules  than  those  thus  authorized. 
(1899)  22  Op.  Atty.-Gen.  363. 

Parcels  of  mail  matter. —  Under  this 
section  the  Postmaster  General  has  power, 
with  the  approbation  of  the  President,  to 
conclude  a  postal  convention  with  a 
foreign  country  for  admission  to  and 
transmission  through  the  mails  exchanged 
with  such  foreign  country  of  parcels  of 
mail  matter  of  either  class  exceeding  four 
pounds  in  weight.  The  limitation  as  to 
weight  of  mail  packages  in  R.  S.  sec. 
3879,  infra,  p.  93,  applies  only  to  domes- 
tic mail  service.  (1887)  19  Op.  Atty.- 
Gen.  39.  See  also  (1890)  19  Op.  Atty.- 
Gen.  513. 


Sec.  399.  [Publication  of  postal  conventions.]  The  Postmaster-Gen- 
eral shall  transmit  a  copy  of  each  postal  convention  concluded  with  foreign 
governments  to  the  Secretary  of  State,  who  shall  furnish  a  copy  of  the 
same  to  the  Congressional  Printer  for  publication ;  and  the  printed  proof- 
sheets  of  all  such  conventions  shall  be  revised  at  the  Post-OfBce  Department. 
[R,  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  287. 

For  further  provisions  relating  to  the  publication  of  postal  conventions,  see  Public 
Documents;  Pubuc  Printing. 

Sec.  400.  [Blank-agency  at  Washington.]  The  Postmaster-General  may 
establish  a  blank-agency  for  the  Post-OflSce  Department,  to  be  located  at 
Washington,  District  of  Columbia.    [JB.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 
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Sec.  401 .  [Foreign  dead-letters.]  The  action  of  the  Post-OfSce  Depart- 
ment respecting  foreign  dead-letters  shall  be  subject  to  conventional  stipu-" 
lations  with  the  respective  foreign  administrations.    [B,  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  1,.  308. 

Provisions  relating  to  domestic  dead  letters  are  given  under  subdivision  VIII  of  this 
title,  infra,  p.  148. 

Sec.  402.  [Date  of  orders,  entries,  contracts,  etc.,  to  be  indorsed.] 
Every  order,  entry,  or  memorandum  whatever,  on  which  any  action  is  to  be 
based,  allowance  made,  or  money  paid,  and  every  contract,  paper,  or  obliga- 
tion made  by  or  with  the  Post-OfBce  Department,  shall  have  its  true  date 
affixed  to  it ;  and  every  paper  relating  to  contracts  or  allowances  filed  in  the 
Department  shall  have  the  date  when  it  was  filed  indorsed  upon  it.    [jB.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  Ii.  287. 

Sec.  403.  [Form  of  bonds  and  contracts.]  All  bonds  taken  and  con- 
tracts entered  into  by  the  Post-Office  Department  shall  be  made  to  and  with 
the  United  States  of  America.    [R,  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  287. 
See  paragraph  "  Third  "  in  R.  S.  sec.  39ff,.«tipra,  p.  20. 

R.  S.  sec  3940,  infra,  p.  154,  requires  that  *'  all  contracts  for  carrying  the  mail 
shall  be  in  the  name  of  the  United  States,'*  etc.    Sec  the  notes  to  that  section. 

Sec.  404.  [Copies  of  contracts  for  carrying  mail.]  The  Postmaster- 
General  shall  deliver  to  the  Sixth  Auditor,  within  sixty  days  after  the  mak- 
ing of  any  contract  for  carrying  the  mail,  a  duplicate  copy  thereof.    [JS.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

The  Sixth  Auditor  was  designated  the  Auditor  for  the  Post-Office  Department  by  the 
Act  of  July  31,  1894,  ch.  174, 1  3.    See  Treasury  Department. 

Sec.  405.  [Orders  and  regnlations  affecting  accounts.]  All  orders  and 
regulations  of  the  Postmaster-General  which  may  originate  a  claim,  or  in 
any  manner  affect  the  accounts  of  the  postal  service,  shall  be  certified  to  the 
Sixth  Auditor.    [jB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 

As  to  the  chi|age  in  the  designation  of  the  Sixth  Auditor,  see  the  note  to  the  pre- 
ceding R.  S.  sec.  404. 

Sec.  406.  [Warrant  of  Postmaster-Oeneral,  on  quarterly  statement  of 
Auditor.]  Upon  the  certified  quarterly  statement  by  the  Sixth  Auditor  of 
the  payments  by^postmasters  on  account  of  the  postal  service,  the  Post- 
master-General shall  issue  his  warrant  to  the  Treasurer  to  carry  the  amount 
to  the  credit  of  the  postal  revenues  and  to  the  debit  of  the  proper  appro- 
priations upon  the  books  of  the  Auditor.    [jB.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  292. 

As  to  the  change  in  the  designation  of  the  Sixth  Auditor,  see  the  not€  to  R.  S.  sec. 
404,  9upra,  this  page. 

Sec.  407.  [Postal  revenues,  etc.,  to  be  paid  into  Treasury  —  disposi- 
tion of  receipts.]  The  postal  revenues  and  all  debts  due  the  Post-Office 
Department  shall,  when  collected,  be  paid  into  the  Treasury  of  the  United 
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States  under  the  direction  of  the  Postmaster-General,  and  the  Treasurer, 
Assistant  Treasurer,  or  designated  depository  receiving  such  payment  shall 
give  the  depositor  a  duplicate  receipt  therefor,  to  be  retained  by  him  in  his 
office  as  a  voucher,  and  shall  forward  the  original  to  the  Auditor  of  the 
Treasury  for  the  Post-Office  Department,  to  be  placed  to  the  credit  of  the 
depositor  in  audit  of  his  accounts.    [JR.  8.] 

Act  of  June  8,  1872,  ch.  33i5,  17  Stat.  L.  2»2. 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  22,  1894,  ch.  17,  28 
Stat.  L.  28.  The  amendment  consists  in  the  addition  of  all  words  after  "duplicate 
receipt  therefor,"  and  the  change  of  the  words  "duplicate  receipts  therefor 
duplicate  receipt  therefor." 


to 


Sec.  408.  [Deposits,  how  brought  into  the  Treasury.]  All  deposits  on 
account  of  the  postal  service  shall  be  brought  into  the  Treasury  by  war- 
rants of  the  Postmaster-General,  countersigned  by  the  Auditor;  and  no 
credit  shall  be  allowed  for  any  deposit  until  such  warrant  has  been  issued. 
[R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  vStat.  L.  292. 


Large  "covering  warrants." — The  Act 
of  July  2,  1836,  ch.  270,  §  1,  5  Stat.  L. 
80,  required  that  "  the  revenues  arising 
in  the  Post  Office  Department,  and  all 
debts  due  to  the  same,  shall,  when  col- 
lected, be  paid,  under  the  direction  of  the 
Postmaster  General,  into  the  Treasury  of 
the  United  States."  It  was  held  that 
this  did  not  refer  to  each  individual  col- 


lection or  payment,  but  the  aggregate 
quarterly  and  yearly  collections,  and  the 
court  said :  "  This'  is  effected  by  large 
*  covering  warrants,'  quarterly  or  other- 
wise, and  not  by  a  deposit  and  warrant 
in  each  individual  case  over  the  Union." 
Boody  V.  U.  S.,  (1846)  1  Woodb.  &  M. 
150,  3  Fed.  Cas.  No.  1,638. 


Sec.  409.  [Investigating  and  remitting  lines,  penalties,  and  forfeit- 
ures.] In  all  cases  of  fine,  penalty,  forfeiture,  or  disability,  or  alleged 
liability  for  any  sum  of  money  by  way  of  damages  or  otherwise,  under  any. 
provision  of  law  in  relation  to  the  officers,  employees,  operations,  or  business 
of  the  postal  service,  the  Postmaster-General  may  prescribe  such  general 
rules  and  modes  of  proceeding  as  shall  appear  to  be  expedient,  for  the  gov- 
ernment of  the  Sixth  Auditor,  in  ascertaining  the  fact  in  each  case  in  which 
the  Auditor  shall  certify  to  him  that  the  interests  of  the  Department  prob- 
ably require  the  exercise  of  his  powers  over  fines,  penalties,  forfeitures,  and 
liabilities ;  and  upon  the  fact  being  ascertained,  the  Auditor  may,  with  the 
written  consent  of  the  Postmaster-General,  mitigate  or  remit  such  fine, 
penalty,  or  forfeiture,  remove  such  disability,  or  compromise,  release,  or 
discharge  such  claim  for  such  sum  of  money  and  damages,  and  on  such  terms 
as  the  Auditor  shall  deem  just  and  expedient.     [jB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  325. 

As  to  the  change  in  the  designation  of  the  Sixth  Auditor,  see  the  notes  to  R.  S.  sec. 
404,  supra,  p.  23. 


Under  the  Act  of  March  3,  1851,  ch.  ai, 
§  3,  9  Stat.  L.  593,  it  was  held  that  the 
auditor  of  the  treasury  for  the  Post  Office 
Department,  with  the  written  consent  of 
the  Postmaster  General,  had  the  power  to 
compromise,  release,  and  discharge  a  claim 
for  a  penalty  for  the  violation  of  the 
postal  laws.  (1871)  13  Op.  Atty.-Gen. 
540. 


R.  S.  sec.  3962,  infra,  p.  163,  makes  it 
imperative  upon  the  Postmaster  General 
to  deduct  the  price  of  the  trip  when 
not  performed,  and  the  provisions  of  this 
section  have  no  application  in  such  a  case. 
(1882)  17  Op.  Atty.-Gen.  276.  But  see 
the  next  following  paragraph. 

Where  the  agreement  with  a  mail  con- 
tractor   contained    the   usual    stipulation 
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that  "in  all  cases  there  is  to  be  a  for- 
feiture of  the  pay  of  a  trip  when  the 
trip  is  not  run,"  etc.,  it  was  ruled,  in 
view  of  the  provisions  in  the  text,  that 
it  waa  competent  for  the  Postmaster  Gen- 
eral to  waive  the  forfeiture  provided  for 
in  any  case  arising  upon  the  agreement, 
according  as  it  may  seem  to  him  just 
and  proper  to  do  so  under  the  particular 
circumstances  of  the  case.  (1873)  14  Op. 
Atty.-Oen.  179. 

When  a  deduction  has  been  ordered 
under  R.  S.  sec.  396a,  infra,  p.  163, 
by  the  Postmaster  General,  and  he  af- 
terward becomes  satisfied  that  the  order 
was  made  under  a  misapprehension 
of  the  facts,  it  is  within  his  power  either 
to  directly  rescind  the  order  or  to  refer 
the  matter  to  the  sixth  auditor  under  the 
provisions  of  this  section.  (1885)  18  Op. 
Atty.-Gen.  313. 

The  •*  fact "  to  be  ascertained.—  Where 


it  appeared  that  a  mail  contractor  was  of 
unsound  mind  when  he  executed  contracts 
for  carrying  the  mail  over  certain  routes, 
and  also  when  he  signed  the  bond  of  an- 
other person  who  was  nominally  con- 
tractor for  carrying  the  mail  over  another 
route,  but  the  real  party  in  interest  was 
the  contractor  first  mentioned;  and,  by 
the  failure  to  carry  out  each  of  the  con- 
tracts, damages  accrued  to  the  United 
States,  it  wa«  held  that,  in  order  to  the 
exercise  of  the  discretionary  power  con- 
ferred by  this  section  upon  the  Postmaster 
General  to  comproniise,  release,  or  dis- 
charge claims  in  behalf  of  the  government 
arising  under  the  postal  laws,  the  "  fact " 
to  be  ascertained  in  the  case  is  not  the 
mental  condition  of  the  mail  contractor, 
but  whether  the  interests  of  the  Post  Of- 
fice Department  require  the  exercise  of 
such  power.  (1880)  16  Op.  Atty.-Gen. 
484. 


Sec.  41 0.  [Discharge  of  jndgment  debtors  from  imprisonment.]    The 

Postmaster-General  may  discharge  from  imprisonment  any  person  confined 
in  jail  on  any  jndgment  in  a  civil  case,  obtained  in  behalf  of  the  Depart- 
ment, if  it  be  made  to  appear  that  the  defendant  has  no  property  of  any 
description.    [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  324. 

Sec.  41 1 .  [Subsequent  execution  on  same  judgment.]  The  release  pro- 
vided for  by  the  preceding  section  shall  not  bar  a  subsequent  execution 
against  the  property  of  the  defendant  on  the  same  judgment.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  324. 

As  to  R.  S.  sec.  412,  see  the  notes  to  R.  S.  sec.  388,  supra,  p.  18. 

Sec.  413.  [Postmaster-Oenerars  annual  reports.]  The  Postmaster- 
General  shall  make  the  following  annual  reports  to  Congress : 

First.  A  report  of  the  finances  of  the  Department  for  the  preceding  year, 
showing  the  amount  of  balance  due  the  Department  at  the  beginning  of  the 
year,  the  amount  of  postage  which  accrued  within  the  year,  the  amount  of 
engagements  and  liabilities  and  the  amount  actually  paid  during  the  year 
for  carrying  the  mail,  showing  how  much  of  the  amount  was  for  carrying 
the  mail  in  preceding  years. 

Second.  A  report  of  the  amount  expended  in  the  Department  for  the 
preceding  fiscal  year,  including  detailed  statements  of  expenditures  made 
from  the  contingent  fund. 

And  the  Postmaster-Qeneral  shall  cause  all  of  such  reports  to  be  printed 
at  the  Public  Printing  Office,  either  together  or  separately,  and  in  such 
numbers  as  may  be  required  by  the  exigencies  of  the  service  or  by  law. 
[R.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  286. 

R.  S.  sec.  413,  as  originaUy  enacted,  was  amended  '*  so  as  to  read  as  "  above  by  the 
Act  of  March  3,  1807,  ch.  385,  "making  appropriations  for  the  service  of  the  Post- 
Office  Department "  for  the  ensuing  fiscal  year. 

The  effect  of  this  substitute  is  to  reduce  the  reports  required  of  the  Postmaster- 
General,  ten  different  reports  being  specified  in  the  original  R,  S.  sec.  413,  of  which 
the  "  fifth  "  and  *'^  tenth  '*  are  reproduced  in  the  amended  section  as  above  given. 
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Further  provisions  relating  to  reports  by  the  Postmaster-General  were  made  by 
the  Act  of  March  3,  1879,  ch.  180,  §  6,  infra,  p.  30;  the  Act  of  May  27,  1908,  ch.  206, 
infra,  p.  26,  and  the  Act  of  March  17,  1882,  ch.  41,  §  2,  infra,  p.  58. 

The  Act  of  Aug.  5,  1882,  ch.  389,  22  Stat.  L.  253,  contained,  following  an  appropria- 
tion for  the  publication  of  copies  of  the  Official  Postal  Guide,  the  following  provision : 
''Hereafter  the  annual  report  of  the  Postmaster-General  shall  not  be  published  in 
said  Official  Postal  Guide.'^ 

For  subsequent  provisions  relating  to  this  subject,  see  titles  Pxtblic.  Documents  ; 
Public  Pbintiwo. 

R.  S.  sec  414.  This  section  was  as  follows: 

"  Sec.  414.  The  Postmaster-General  shall  furnish  a  copy  of  his  annual  estimates  to  the 
Secretary  of  the  Treasury  prior  to  the  first  of  November  in  each  year,  which  shall  be 
reported  to  Congress  by  the  latter  in  his  regular  printed  estimAtes."  Act  of  June  8, 
1872,  ch.  336,  17  Stat.  L.  287. 

It  was  superseded  by  the  Act  of  March  3,  1875,  ch.  129,  §  3,  18  Stat.  L.  370,  which 
was  itself  superseded  by  the  Act  of  March  3,  1901,  ch.  830,  S  6,  given  under  Esti- 
mates, Apfbopbiations,  and  Repoets,  vol.  3,  p.  134,  requiring  the  heads  of  the  several 
Executive  Departments  to  submit  their  estimates  on  or  before  Oct.  15  of  each  year. 

Sec.  964.  [Interest  on  balances  due  Post-Office  Department.]    In  all 

suits  for  balances  due  to  the  Post-OfiSee  Department,  interest  thereon  shall 
be  recovered,  from  the  time  of  the  default,  at  the  rate  of  six  per  centum  a- 
year.    [R,  S.] 

Act  of  July  2,  1836,  ch.  270,  5  Stat.  L.  82. 

Sec.  3668.  [Postmaster-Oeneral  to  snbmit  annual  estimates.]     The 

Postmaster-General  shall  submit  to  Congress  at  each  annual  session  an 
estimate  of  the  amount  that  will  be  required  for  the  ensuing  fiscal  year, 
under  each  of  the  following  heads : 

First.  Transportation  of  the  mails. 

Second.  Compensation  of  postmasters. 

Third.  Compensation  of  clerks  in  post-oflSces. 

Fourth.  Compensation  of  letter-carriers. 
•    Fifth.  Compensation  of  blank-agents  and  assistants. 

Sixth.  Mail  depredations  and  special  agents. 

Seventh.  Postage-stamps  and  envelopes. 

Eighth.  Ship,  steamboat,  and  way  letters. 

Ninth.  Dead  letters. 

Tenth.  Mail-bags. 

Eleventh.  Mail  locks,  keys,  and  stamps. 

Twelfth.  Wrapping-paper. 

Thirteenth.  Office-furniture. 

Fourteenth.  Advertising. 

Fifteenth.  Balances  to  foreign  countries. 

Sixteenth.  Rent,  light,  and  fuel  for  post-offioes. 

Seventeenth.  Stationery. 

Eighteenth.    Miscellaneous. 

Such  estimates  shall  show  the  sums  paid  under  each  head,  and  the  names 
of  the  persons  to  whom  payments  are  made  out  of  the  miscellaneous  fund ; 
but  the  names  of  persons  employed  in  detecting  depredations  on  the  mail, 
and  of  other  confidential  agents,  need  not  be  disclosed.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  286. 

Further  provisions  relating  to  estimates  were  made  by  the  Act  of  March  3,  1879, 
ch.  180,  S  1,  infra,  p.  30;  the  Act  of  June  9,  1896,  ch.  306,  infra,  p.  32,  and  the  Act 
of  March  3,  1897,  ch.  385,  infra,  p.  32. 
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Sec.  3674.  [Bestriction  on  payments  on  account  of  the  postal  service.] 

Payments  of  money  out  of  the  Treasury  on  account  of  the  postal  service 
shall  be. in  pursuance  of  appropriations  made  by  law,  by  warrants  of  the 
Postmaster-General,  registered  and  countersigned  by  the  Auditor  for  the 
Post-Office  Department,  and  expressing  on  their  face  the  appropriation  to 
which  they  should  be  charged.    [R,  S.] 

Act  of  June  S,  1872,  ch.  355,  17  Stat.  L.  291. 


Sec.  4020.  [Railway-service  agents  and  their  pay.]  The  Postmaster- 
Greneral  may  appoint  two  agents  to  superintend  the  railway  postal  service, 
each  of  whom  shall  be  paid  out  of  the  appropriation  for  the  traasportation 
of  the  mail  a  salary  at  the  rate  of  two  thousand  five  hundred  dollars  a  year, 
with  an  allowance  for  traveling  and  incidental  expenses,  while  actively 
employed  in  the  service,  of  not  more  than  five  dollars  a  day ,-  and  the  Audi- 
tor for  the  Post-Office  Department  shall  charge  to  the  appropriation  for 
mail  transportation  the  salary  and  per  diem  of  the  assistant  superintend- 
ents of  the  postal-railway  service,  and  to  the  appropriation  for  the  free- 
delivery  system  the  salary  and  per  diem  of  the  special  agent  detailed  for 
that  service.    [B.  S.] 

ThiB  section  was  amended  to  read  as  above  by  the  Act  of  March  3,  1897,  ch.  3S6,  fi  1, 
29  Stat.  L.  648.    It  originally  read  as  follows: 

''Sbc.  4020.  The  Postmaster-General  may  appoint  two  agents  to  superintend  the 
railway  postal-service,  each  of  whom  shall  be  paid  out  of  the  appropriation  for  the 
transportation  of  the  mail,  a  salary  at  the  rate  of  two  thousand  five  hundred  doUars 
a  year,  with  an  allowance  for  traveling  and  incidental  expenses,  while  actively  employed 
in  the  service,  of  not  more  than  five  dollars  a  day;  and  the  Sixth  Auditor  shall  charge 
to  the  appropriation  for  mail  transportation  the  salary  and  per  diem  of  the  assistant 
superintendents  of  the  postal  railway-service;  and  to  the  appro|)riation  for  the  free- 
delivery  system  the  salary  and  per  diem  of  the  special  agent  detailed  for  that  service; 
and  the  salary  and  per  diem  of  the  special  agents  employed  in  the  money-order  service 
BhaU  be  paid  out  of  the  proceeds  of  that  service."  Act  of  June  8,  1872,  ch.,  335,  17 
SUt.  L.  289. 

As  amended  it  superseded  the  provisions  of  Act  of  June  17,  187S,  ch.  259,  S  Ij  20 
Stat.  L.  142,  reading  as  follows: 

"That  hereafter  the  Postmaster-General  may  appoint  one  agent  only  to  superintend 
the  postal  railway  service,  who  shall  be  paid,  out  of  the  appropriation  for  the  trans- 
portation of  the  mail  on  railways,  a  salary  at  the  rate  of  three  thousand  five  hundred 
dollars  a  year,  and  no  allowances  for  traveling  or  incidental  expenses." 

The  Act  of  April  16,  1S90,  ch.  85,  infra,  p.  31,  authorized  the  appointment  of  an 
assistant  general  superintendent  railway  mail  service,  and  one  chief  clerk  railway  mail 
service. 

The  Act  of  March  1,  1881,  ch.  96,  infra,  p.  30,  authorized  the  allowance  of  travelin*^ 
expenses  to  the  superintendent  of  railway  mail  service  and  the  chief  of  post-office 
inspectors. 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  eh. 
141,  §  1,  38  Stat.  L.  1037,  provided,  under  tne  "Division  of  Railway  Mail  Service/' 
for  a  general  superintendent,  at  $4,000 ;  an  assistant  general  superintendent,  at  $3,500 ; 
chi^  clerk,  $2,000,  and  various  additional  clerks. 


Svperyisioii  of  special  agents. —  One  of 
the  assistant  superintendents  appointed 
under  this  section  may  supervise  the 
special  agent  appointed  by  R.  S.  sec.  4017, 
infra,  p.  223,  so  far  as  the  duties  of  the 
two  concern  the  railway  postal  service. 
(1876)   16  Op.  Atty.-Gen.  171. 

Compensation  of  free-delivery  agents. — 
Under  Act  of  June  8,  1^72,  ch.  335,  §  31 
(R.    S.    sec.    4017,    infra,    p.    223),    au 
th<Mizing  the  Postmaster-General  to  em- 
ploy such  number  of  special  agents  "  as 


the  good  of  the  service  and  the  safety  of 
the  mail  mav  require,"  and  section  35 
of  the  same  Act  directing  that  the  salary 
and  per  diem  of  "  the  special  agent "  de- 
tailed for  the  free-delivery  service  shall 
be  paid  out  of  the  appropriation  for  that 
service,  the  compensation  of  two  special 
agents  employed  by  the  Postmaster  Gen- 
eral for  the  free-delivery  service  can  be 
paid  out  of  the  appropriation  for  that 
service.     (1877)    15  Op.  Atty.-Gen.  417. 
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An  act  to  amend  the  fifteenth  section  of  an  act  approved  Jnne  eighth, 
eighteen  hundred  and  seventy-two,  entitled  "An  act  to  revise,  eon- 
solidate,  and  amend  the  statutes  relating  to  the  Post-Office  Depart- 
ment. ' ' 

[Act  of  March  5, 1874,  ch.  46,  18  Stat.  L.  19.] 

[Oath  of  office  —  before  whom  taken.]  That  section  fifteen  of  the  act 
**  to  revise,  consolidate  and  amend  the  statutes  relating  to  the  Post  Office 
Department/'  approved  June  eighth,  eighteen  hundred  and  seventy-two, 
be  amended  to  read  as  follows : 

'*  Sec.  15.  That  before  entering  upon  the  duties,  and  before  they  shall 
receive  any  salary,  the  Postmaster  General,  and  all  persons  employed  in  the 
postal  service,  shall  respectively  take  and  subscribe  before  some  magistrate 
or  other  competent  officer  authorized  to  administer  oaths  by  the  laws  of  the 
United  States,  or  of  any  State  or  Territory,  the  following  oath  or  affirma- 
tion : 


« ( 


I,  A.  B.  do  solemnly  swear  (or  affirm,  as  the  ease  may  be,)  that  I  will  faithfully 
perform  all  the  duties  required  of  me  and  abstain  from  everything  forbidden  by  the 
laws  in  relation  to  the  establishment  of  post-offices  and  post-roads  within  the  United 
States;  and  that  I  will  honestly  and  truly  account  for  and  pay  over  any  money 
belonging  to  the  said  United  States  which  may  come  into  my  possession  or  control; 

"  *And  I  also  further  swear   (or  affirm)   that  I  will  support  the  Oon'Stitution  of  the 
United  States;  so  help  me  God.' 


(( 


And  this  oath  or  affirmation  may  be  taken  before  any  officer  civil  or 
military  holding  a  commission  under  the  United  States,  and  such  officer  is 
hereby  authorized  to  administer  and  certify  such  oath  or  affirmation."  [18 
Stat  L,  19.] 

The  Act  of  June  8,  1872,  ch.  33a,  §  15,  17  Stat.  L.  287,  amended  by  the  Act  here  given, 
was  incorporated  in  R.  S.  sees.  301,  392,  noted  supra,  p.  19.  Since  the  Act  given  in 
the  text  was  passed  subsequent  to  the  passage  of  the  Bevised  Statutes,  it  took  effect 
as  a  subsequent  statute  by  virtue  of  R.  S.  sec.  5601,  w^hich  provides  that  Acts  passed 
since  Dec.  1,  1873,  in  so  far  as  they  vary  from  or  conflict  witn  any  provision  contained 
in  the  revision  known  as  the  Revised  Statutes,  are  to  have  effect  as  subsequent  statutes 
and  as  repealing  any  portion  of  the  revision  inconsistent  therewith.  See  Statutes. 
See  also  the  preliminary  article  on  Statutes  and  Statutory  Consteuction  in  volume  1 
of  this  work,  at  pp.  179,  180. 


Postmasters. —  While  postmasters,  in 
common  with  aU  other  officers  of  the 
United  States  except  the  President,  are 
now  required  to  tsike  the  oath  of  office 
prescribed  in  R.  S.  sec.  1757  (title  Public 
Officers  and  Employees),  they  are  not 
exempted  from  taking  the  oath  prescribed 
in  the  text  provision.  (1885)  18  Op. 
Atty.-Gen.  181. 

A  mail  contractor  cannot  draw  pay  for 
services  or  work  rendered  or  done  prior 
to  his  taking  the  oath  prescribed 
by  the  statute.  (1^6)  11  Op.  Aity.- 
Gen.  498. 


"  Want  of  citizenship  is  not  of  itself  an 
obstacle  **  to  the  taking  of  this  oath. 
"  There  is  nothing  in  this  oath  which  pre- 
cludes a  foreign-born  resident  of  the 
United  States,  who  has  not  yet  been  natu- 
ralized, from  taking  it."  (1886)  18  Op. 
Atty.-Gen.  181,  ruling,  however,  that  "  the 
condition  of  an  Indian  who  is  a  member 
of  a  tribe,  and  especially  one  who  dwells 
within  the  territory  of  jurisdiction  of  his 
tribe,  is  peculiar,"  and  that  such  an  Indian 
is  not  eligible  to  appointment  as  a  post- 
master, because  of  his  incompetency  to 
take  the  oath. 


Sec.  2.  [First  Assistant  Postmaster-Oeneral  may  approve  postmasters' 
bonds.]  That  from  and  after  the  passage  of  this  act  the  bonds  of  all  post- 
masters may  by  the  direction  of  the  Postmaster  General  be  approved  and 
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accepted,  and  the  approval  and  acceptance  signed  by  the  First  Assistant 
Postmaster  General  in  the  name  of  the  Postmaster  Gteneral  •  •  •  [iP 
Stat.  L.  335.] 

The  provisions  of  this  section  and  of  the  following  section  3  in  the  text  are  a  part 
of  an  Act  of  March  8,  1877,  ch.  108,  entitled  "An  Act  establishing  post-roads  and  for 
other  purposes." 

The  latter  part  of  this  section,  omitted  here,  provided  that  certain  contracts  might 
be  signed  by  the  First  Assistant  Postmaster-General,  in  the  place  and  stead  of  the 
Postmaster-General. 

The  latter  part  of  the  following  section  3  conferred  similar  powers  with  respect  of 
certain  contracts,  on  the  Second  Assistant  Postmaster-General. 

Section  4  of  this  Act,  also  omitted,  conferred  similar  powers  with  respect  of  certain 
contracts,  on  the  Third  Assistant  Postmaster-G«ncral. 

All  of  these  provisions  relating  to  the  signing  of  contracts  were  superseded  by  the 
Act  of  April  28,  1904,  ch.  1769,  §  3,  infra,  p.  34. 

The  Fourth  Assistant  Postmaster-General  was  authorized  to  approve  postmasters' 
bonds  by  the  Act  of  Dec.  21,  1893,  ch.  6,  infra,  p.  32. 

Sec.  3.  [Second  Assistant  may  sign  contracts  for  mail  Utuisporta^on.] 

That  the  Second  Assistant  Postmaster  Gteneral  on  the  order  of  the  Post- 
master General  may  sign  with  his  name,  in  the  place  and  stead  of  the  Post- 
master Greneral,  and  attest  his  signature  by  the  seal  of  the  Post-Office 
Department,  all  contracts  made  in  the  said  Department  for  mail  trans- 
portation   ••♦[!<?  Stat  L.  335,] 

See  the  notes  to  the  preceding  section  2  of  this  Act. 


Sec.  2.  [Disbarsements  for  post-rente  maps  —  pay-rolls  topographer's 
office  —  vouchers.]  •  ♦  ♦  That  the  disbursements  of  the  moneys 
appropriated  for  the  preparation  and  publication  of  post-route  maps  be 
made  by  a  regular  bonded  disbursing-officer  of  the  Post-Office  Department, 
according  to  the  laws,  rules,  and  customs  as  recognized  by  the  accounting 
officers  of  the  Treasury  Department :  And  provided  also,  That  the  pay-rolls 
of  the  draughtsmen,  clerks,  messengers,  and  other  employees  of  the  topog- 
rapher's  office,  shall  be  regularly  made  out  by  the  chief  of  the  topogra- 
pher's office,  examined  and  checked  by  the  appointment  clerk  of  the  Post- 
Office  Department,  and  the  payments  thereof  made  by  a  bonded  disbursing 
officer  of  the  Post-Office  Department :  Arid  also  provided  further,  That  all 
expenditures  made  by  the  chief  of  the  topographer's  office  for  the  prepara- 
tion and  publication  of  post-route  maps  shall  be  accounted  for  by  vouchers, 
accompanied  by  affidavit,  and  the  moneys  therefor  shall  be  disbursed  by  a 
disbursing-officer  of  the  Post-Office  Department ;  and  all  of  the  above  dis- 
bursements shall  be  paid  out  of  the  appropriation  for  the  preparation  and 
publication  of  post^route  maps.    [20  Stat,  L.  143.] 

This  is  from  the  Post-Office  Department  Appropriation  Act  of  June  17,  1878,  ch.  259. 


on  expenditure  of  contingent  expenses  appropriation  for 
Post-Office  Department.]  That  hereafter  the  expenditure  of  the  contingent 
expenses  of  the  Post-Office  Department  shall  be  expended  as  specially 
directed  in  the  law,  and  according  to  the  appropriations  for  the  items 
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specifically  named,  and  that  no  moneys  appropriated  for  the  specific  pur- 
poses named  under  the  head  of  "  For  contingent  expenses  of  the  Post-Office 
Department  "  shall  be  diverted  from  one  purpose  to  another;  and  that  all 
moneys  unexpended  for  one  or  more  specific  purposes  shall  be  turned  into 
the  Treasury,  and  not  expended,  by  the  Superintendent  and  disbursing- 
officer,  for  any  object  or  purpose  whatsoever  other  than  the  specific  ones 
named  in  the  appropriation  for  the  **  Contingent  expenses  of  the  Post- 
Office  Department.*'     [20  Stat.  L,  203,] 

This  is  a  proviso  in  the  Lec^islative,  Executive,  and  Judicial  Appropriation  Act  of 
June  19,  1878,  ch.  929,  and  follows  appropriations  for  contingent  expenses  of  the  Post- 
Office  Department. 

See  generally  Estemates,  Appbofbiateons,  and  Reports,  vol.  3,  p.  129. 


[Sec.  1.]  [Postmaster-Oeneral's  estimates  for  railway  mail  service,  how 
to  be  made.]  That  hereafter,  in  making  his  estimates  for  railway  mail 
service,  the  Postmaster  General  shall  separate  the  estimate  for  postal-car 
service  from  the  general  estimates ;  and  in  case  any  increase  or  diminution 
of  service  by  postal  cars  shall  be  made  by  him,  the  reasons  therefor  shall  be 
given  in  his  annual  report  next  succeeding  such  increase  or  diminution. 
[20  Stat.  L.  357.] 

This  and  the  following  section  6  are  from  the  Act  of  March  3,  1879,  ch.  180,  making 
appropriations  for  the  service  of  the  Post  Office  Department  for  the  next  fiscal  year. 

Further  provisions  relating  to  estimates  were  made  by  R.  S.  sec.  3668,  supra,  p.  26, 
the  Act  of  May  27,  1908,  ch.  206,  infra,  p.  35,  and  the  Act  of  March  17,  1882,  ch.  41, 
^nfra,  p.  56. 

Sec.  6.  [Data  as  to  railroad  operations,  receipts,  and  expenditures  — 
report  to  Congress.]  That  the  Postmaster  Cteneral  shall  request  all  rail- 
road companies  transporting  the  mails  to  furnish,  under  seal,  such  data 
relating  to  the  operating,  receipts  and  expenditures  of  such  roads  as  may, 
in  his  judgment  be  deemed  necessary  to  enable  him  to  ascertain  the  cost  of 
mail  transportation  and  the  proper  compensation  to  be  paid  for  the  same ; 
and  he  shall,  in  his  annual  report  to  Congress,  make  such  recommendations, 
founded  on  the  information  obtained  under  this  section,  as  shall,  in  his 
opinion,  be  just  and  equitable.    [20  Stat.  L.  358.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Further  provisions  relating  to  reports  were  made  by  R.  B.  aec.  413,  supra,  p.  25; 
the  Act  of  May  27,  1908,  ch.  206,  infra,  p.  35,  and  the  Act  of  March  17,  1892,  ch. 
41,  §  2,  infra,  p.  58. 


[Sec.  1.]  [Traveling  expenses  of  superintendent  of  railway  mail  sendee 
and  of  chief  post-office  inspectors.]  •  •  •  Hereafter  the  superintend- 
ent of  railway  mail  service  and  the  chief  of  post-office  inspectors  shall  be 
paid  their  actual  expenses  while  traveling  on  the  business  of  the  department. 
[21  Stat.  L.  374.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1881,  ch.  90. 
See  further  R.  S.  sec.  4020,  supra,  p.  27,  and  the  notes  thereto. 
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[Sec.  1.]  [Disposal  of  accumulated  useless  papers.]  •  •  •  That  the 
Postmaster-Gkneral  is  hereby  authorized  to  sell  as  ivaste  paper,  or  otherwise 
dispose  of,  the  files  of  papers  which  have  accumulated,  or  may  hereafter 
accumulate,  in  the  Post-Office  Department  that  are  not  needed  in  the  trans- 
action of  current  business  and  have  no  permanent  value  or  historical  inter- 
est ;  and  the  proceeds  of  said  sales  he  shall  pay  into  the  treasury,  and  make 
report  thereof  to  Congress.    [21  Stat,  L.  412.] 

This  18  from  the  Legislatiye,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1881,  ch.  130. 

Further  provisions  relating  to  the  disposition  of  useless  papers  were  made  by  the 
following  paragraph  of  the  text,  and  by  the  Act  of  May  27,  1908,  ch.  206,  §  1,  infra, 
p.  35. 

Further  provisions  relating  to  the  disposal  of  certain  useless  papers  were  made  by 
R.  S.  sec.  3W8,  infray  p.  164,  and  the  Act  of  May  11,  1906,  ch.  2448,  infra,  p.  71. 

Provisions  relating  to  the  disposition  of  useless  papers  in  all  executive  departments 
were  made  by  the  Act  of  Feb.  16,  1889,  ch.  171,  and  the  Act  of  March  2,  1895,  ch.  189, 
i  1,  given  in  ExECunvs  Departments,  vol.  3,.  pp.  260,  261. 


[Sec.  1.]  [Useless  papers  in  office  of  Auditor  for  Post-Office  Depart- 
ment —  disposition.]  ♦  •  •  And  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  sell  as  waste  paper,  or  otherwise  dispose  of,  the  files 
of  papers  which  have  accumulated,  or  may  hereafter  accumulate,  in  the 
officer  of  the  Auditor  of  the  Treasury  for  the  Post-Office  Department  that 
are  not  needed  in  the  transaction  of  current  business  and  have  no  perma- 
nent official  or  historical  value ;  and  the  proceeds  of  said  sales  he  shall  pay 
into  the  Treasury,  and  make  report  thereof  to  Congress.    [22  Stat.  L.  228 J] 

This  is  from  the  Legislative,  Bzecutive,  and  Judicial  Appropriation  Act  of  Aug.  5, 
1S82,  ch.  dS9. 

For  a  reference  to  other  provisions  with  respect  of  this  subject,  see  the  preceding 
paragraph  of  the  teact  and  the  note  thereto. 


An  act  providing  for  the  appointment  of  an  assistant  General  Superin- 
tendent and  a  chief  clerk,  Railway  Mail  Service. 

[Act  of  April  16,  1890,  ch,  85,  26  Stat.  L,  56,] 

[Assistant  general  superintendent  and  chief  clerk  railway  mail  service.] 

That  the  Postmaster-Oeneral  may  appoint,  and  assign  to  duty,  one  assistant 
general  superintendent.  Railway  Mail  Service,  who  shall  be  paid  a  salary 
of  three  thousand  dollars  per  year;  and  one  chief  clerk  of  Railway  Mail 
Service,  to  be  employed  in  the  Post-Office  Department,  who  shall  be  paid 
two  thousand  dollars  per  year;  said  assistant  general  superintendent  and 
chief  clerk  to  be  also  paid  their  necessary  and  actual  expenses  while  travel- 
ing on  the  business  of  the  Department.  The  salaries  and  expenses  of  these 
oflScers  shall  be  paid  out  of  the  appropriation  for  the  transportation  of 
mail  on  railways.    [26  Stat.  L.  56.] 

See  B.  S.  sec.  4020,  supra,  p.  27,  and  the  notes  thereto^ 
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[Sec.  1.]  [Fourth  Assistant  Postmaster-Oeneral.]  •  •  •  For  Fourth 
Assistant  Postmaster-General,  four  thousand  dollars.     [26  Stat,  L,  944.] 

This  is  from  the  Legislative,  Executive^  and  Judicial  Appropriation  Act  of  March  3, 
1891,  ch.  541.    There  is  no  other  provision  relating  to  the  appointment  of  this  officer. 

The  current  appropriation  is  $5,000,  contained  in  the  Act  ot  March  4,  1915,  ch.  141, 
§  1,  38  Stat.  L.  1037. 


An  act  authorizing  the  Fourth  Assistant  Postmaster-Oenend  to  approve 

postmasters'  bonds. 

[Act  of  Dec,  21,  1893,  ch,  6,  28  Stat,  L.  21,] 

[Fourth  Assistant  Postmaster-Gteneral  may  approve  postmasters' 
bonds.]  That  from  and  after  the  passage  of  this  Act  the  bonds  of  all  post- 
masters, by  the  direction  of  the  Postmaster-General,  may  be  approved  and 
accepted  and  the  approval  and  acceptance  signed  by  the  Fourth  Assistant 
Postmaster-General  in  the  name  of  the  Postmaster-General.  [28  Stat,  L, 
21.] 

The   First  Assistant   Postmaster-General   was   authorized   to   approve   postmasters' 
bond*  by  the  Act  of  March  3,  1877,  ch.  103,  §  2,  supra,  p.  28. 


[Postmaster-Oeneral  to  submit  estimates  for  money-order  system.] 
•  •  •  The  Postmaster-General  shall  for  the  fiscal  year  eighteen  hundred 
and  ninety-eight,  and  annually  thereafter,  submit  in  the  annual  estimates 
to  Congress  estimates  in  detail  for  all  expenses  of  the  money-order  branch  of 
the  postal  service.     [29  Stat,  L,  316.] 

This  is  from  the  Act  of  June  9,  1896,  ch.  386,  making  appropriations  for  the  service 
of  the  Post-Office  Department  for  the  next  fiscal  year. 

See  R.  S.  sec.  3668,  supra,  p.  26,  and  the  notes  thereto,  and  the  following  para- 
graph of  the  text. 


[Postmaster-Oeneral  to  submit  estimates  for  free  delivery  service.] 

•  •  •  rpjj^  Postmaster-General  shall  for  the  fiscal  year  eighteen  hundred 
and  ninety-nine,  and  annually  thereafter,  submit  in  the  annual  estimates 
to  Congress  estimates  in  detail  as  far  as  practicable  for  expenses  of  the  free 
delivery  service.     [29  Stat,  L,  648,] 

This  is  from  the  Act  of  March  3,  1897,  ch.  385,  making  appropriations  for  the  service 
of  the  Post-Office  Department  for  the  next  fiscal  year. 

See  R.  S.  sec.  3668,  supra,  p.  26,  and  the  notes  thereto,  and  the  preceding  para- 
graph of  the  text. 


Skc.  9.  [Detail  of  clerks.]  Hereafter  it  shall  not  be  lawful  to  detail 
clerks  or  other  employees,  paid  from  general  approi)riations  for  the  postal 
sei'vice,  from  any  branch  of  said  postal  service,  whether  located  at  the  seat 
of  Government  or  elsewhere,  to  any  of  the  oflfices  or  bureaus  of  the  Post- 
Office  Department  at  Washington.    [30  Stat.  L,  317.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  15, 
1898,  ch.  68. 
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By  R.  S.  Bee.  166,  given  in  Civil  Se&vicb,  vol.  2,  p.  147,  the  heads  of  departments 
are  authorized  to  make  temporary  details  of  clerks  for  a  limited  period  between  one 
bureau  and  another  in  the  same  department. 


Liability  of  postmaster  on  bond  for  un- 
lawful appointment. —  Under  this  section 
it  has  been  held  that  a  postmaster  who, 
by  direction  of  the  Post -Office  Department, 
appointed  a  clerk  in  his  office  and  mailed 
the  checks  in  payment  of  her  salary  to 
her  in  Washington,  taking  credit  therefor 
in  his  accoimts,  which  he  certified  under 
oath  were  just  and  true  as  he  verily  be- 
lieved, although  such  clerk  rendered  no 
service  in  his  office,  is  liable  on  his  bond 
for  the  amount  of  the  salary  so  allowed 
and  paid  him,  notwithstanding  the  fact 
that  he  acted  in  good  faith  and  in  the 
supposition  that  such  clerk  was  employed 
in  the  department  in  connection  with  the 
establishment  of  a  free  delivery  at  his 
office.  U.  S.  V.  Moore,  (C.  C.  A.  2d  Cir. 
1909)  168  Fed.  36,  93  C.  C.  A.  458,  24 
L.  R,  A.  (K.  S.)  309.  This  case  was 
distinguished  in  U.  S.  v.  Warfield,  (C.  C. 
A.  4th  Cir.  1909)    170  Fed.  43,  95  C.  C. 


A.  317,  17  Ann.  Ca.«3.  1186,  24  L.  R.  A. 
(X.  S.)  312,  and  holding  the  postmaster 
not  liable  on  his  bond  for  money  paid, 
"  strictly  in  accordance  with  the  directions 
of  his  superior  officer,"  to  a  clerk,  even 
assuming  that  the  conduct  of  his  superior 
officers  was  improper. 

Detail  to  White  House. — The  Postmaster 
General  had  no  authority  to  detail  a  regis- 
try clerk  from  the  Washington  post  office 
on  detached  service  at  the  White  House; 
and  the  accounting  officers  of  the  Treas- 
ury having  refused  to  allow  credits  to  the 
postmaster  for  salary  paid  such  clerk  for 
the  period  covered  by  the  detail,  that 
officer  must  be  remitted  to  Congress  for 
an  appropriation  for  his  relief.  (1904)  25 
Op.  Atty.-Gen.  301.  But  see  provisions  in 
later  statutes  authorizing  detail  of  em- 
ployees to  the  office  of  the  President, 
given  in  ExBCunVB  DepXbtmeitts,  vol.  3, 
p.  263. 


[Sec.  1.]  [Substitutes  for  clerks  subpoenaed  as  witnesses.]    •    •    • 

That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to  employ 
substitutes  in  the  place  of  clerks  subpoenaed  as  witnesses  in  the  United 
States  courts  in  cases  arising  under  the  United  States  laws,  and  to  expend 
for  the  employment  of  such  substitutes  a  sum  equal  to  the  compensation 
allowed  the  clerks  during  the  time  actually  absent  from  duty  attending 
court.    [30  Stat  L.  440.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  13  1898,  ch.  446. 


[Sec.  1.]  [Per  diem  of  assistant  superintendents  of  free  delivery.]  *  *  * 

Office  First  Assistant  Postmaster-General :  The  assistant  superintendents 
of  free-delivery  shall  hereafter  be  allowed  a  per  diem  of  four  dollars  in  lieu 
of  all  expenses  when  traveling  on  business  of  the  Department.  [30  Stat. 
L.  884.] 

This  is  from  the  L^slative,  Executive,  and  Judicial  Appropriation  Act  of  Feb.  24, 
1899,  ch.  187.  The  only  statutory  recognition  of  assistant  superintendents  is  in  the 
annual  appropriation  Acts;  the  first  provision  for  two  being  m  the  Act  of  Feb.  19, 
1897,  ch.  265,  §  1,  29  Stat  L.  573. 


Sec.  6.  [Clerks  to  sign  warrants  and  drafts.]  Hereafter  the  Postmastei- 
General  may  from  time  to  time  designate  any  oflficer  of  the  Post-OflSce 
Department  above  the  grade  of  fourth-class  clerk  to  sign  warrants,  and 
**  collection  "  and  **  transfer  "  drafts,  in  his  stead,  and  such  warrants 
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and  drafts  when  so  signed  shall  be  of  the  same  validity  as  if  they  had  been 
signed  by  the  Postmaster-General.    [32  Stat.  L,  1176.] 

This  is  from  the  Post-Office  Department  Appropriation  Act  of  March  3,  1903,  eh. 
1009. 

This  provision  superseded  the  more  restricted  provisions  of  the  Act  of  Feb.  25,  1882, 
ch.  16,  22  Stat.  L.  4,  and  the  Act  of  March  3,  1891,  ch.  647,  26  Stat.  L.  1081. 

See  also  the  Act  of  March  2,  1907,  ch.  2513,  |  1,  infr<i,  this  page. 


Seo.  3.  [Purchasing  agent  —  appointment  —  bond  —  duties.]  That 
there  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  eon- 
sent  of  the  Senate,  a  purchasing  agent  for  the  Post-OflSce  Department,  who 
shall  hold  office  for  four  years  unless  sooner  removed  by  the  President,  and 
who  shall  receive  an  annual  salary  of  four  thousand  dollars,  give  bond. to 
the  United  States  in  such  sum  as  the  Postmaster-Gteneral  may  determine, 
and  report  direct  to  the  Postmaster-Cteneral ;  and  who  shall,  under  such 
regulations,  not  inconsistent  with  existing  law,  as  the  Postmaster-General 
shall  prescribe,  and  subject  to  his  direction  and  control,  have  supervision 
of  the  purchase  of  all  supplies  for  the  postal  service. 

The  purchasing  agent,  in  making  purchases  for  supplies  necessary  for  the 
Post-Office  Department,  shall  advertise,  as  now  provided  by  law,  and 
award  contracts  for  such  supplies  to  the  lowest  responsible  bidder  in  pur- 
suance of  existing  law.  The  purchasing  agent  shall  have  recorded  in  a  book 
to  be  kept  for  that  purpose  a  true  and  faithful  abstract  of  all  bids  made  for 
furnishing  supplies  to  the  Post-Office  Department,  giving  the  name  of  the 
party  bidding,  the  terms  of  the  offer,  the  sum  to  be  paid,  and  he  shall  keep 
on  file  and  preserve  all  such  bids  until  the  end  of  the  contract  term  to  which 
they  relate.  Each  bidder  shall  have  the  right  to  be  present,  either  in  person 
of  by  attorney,  when  the  bids  are  opened,  and  shall  have  the  right  to 
examine  and  inspect  all  bids.  All  purchases,  advertisements,  and  contracts 
for  supplies  for  the  Post-Office  Department  shall  be  made  by  the  purchas- 
ing agent  in  the  name  of  the  Postmaster-General  subject  to  his  approval, 
and  in  purchasing  such  supplies  preference  shall  be  given  to  articles  of 
domestic  production  and  manufacture,  conditions  of  price  and  quality 
being  equal.  There  shall  be  separate  proposals  and  separate  contracts  for 
each  class  of  material  furnished.  These  records  shall  be  open  at  all  times 
for  the  inspection  of  Congress,  and  for  the  inspection  of  those  who  may 
be  interested  in  such  contracts  made,  or  to  be  made,  to  furnish  supplies 
to  the  Post-Office  Department.    [33  Stat^  L.  440.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  28,  1904,  ch.  1759. 
The  provisions  of  this  section  superseded  certain  provisions  of  the  Act  of  March  3, 
1877,  ch.  103,  as  noted  under  section  2  thereof,  sujn-a,  p.  28. 


[Sec.  1.]  [Clerk  to  sign  warrants,  etc.,  for  postmaster-general.]  •  •  • 

That  hereafter  the  Postmaster-General  may  from  time  to  time  designate 
any  employee  in  the  office  of  the  Third  Assistant  Postmaster-General  above 
the  grade  of  a  clerk  of  Class  E  to  sign  warrants,  collection  and  transfer 
drafts  in  his  stead,  and  such  warrants  and  drafts  when  so  signed  shall  be 
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of  the  same  validity  as  if  signed  by  the  Postmaster-General.     [34  Stat. 
L.  1206] . 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  2,  1907,  ch.  2513. 

See  also  the  Act  of  March  3,  1903,  ch.  1009,  §  6,  supra,  p.  33,  and  the  notes  thereto. 


[Sec.  1.]  [Money  order  statements,  etc.,  destruction  after  three  years.] 
•  •  •  The  Secretary  of  the  Treasury  and  the  Postmaster-Gkneral  shall 
cause  to  be  destroyed,  in  such  manner  as  they  may  deem  best,  all  money- 
order  statements  rendered  by  postmasters  and  all  paid  money  orders 
accompanying  the  same,  as  well  as  all  descriptive  lists  of  international 
money  orders  certified  to  or  by  the  exchange  offices  designated  for  conduct- 
ing money-order  transactions  with  foreign  countries,  and  all  coupons  of 
issued  international  money  orders  now  filed  in  the  office  of  the  Auditor  for 
the  Post-Office  Department,  or  which  may  hereafter  be  filed  therein,  after 
three  years  shall  have  elapsed  from  the  expiration  of  the  period  covered 
by  such  statements  and  lists.    [35  Stat.  L,  415.] 

This  and  the  following  paragraph  are  from  the  Postal  Service  Appropriation  Act  of 
May  27,  1-908,  ch.  20ff. 

ThesQ  provisions  superseded  those  of  the  Act  of  July  16,  1894,  ch.  137,  §  4,  28  Stat. 
L.  107,  as  amended  by  the  Act  of  March  3,  1897,  ch.  385,  29  Stat.  L.  648,  and  of  the 
Act  of  March  16,  1898,  ch.  68,  S  10,  30  Stat.  L.  317. 


[Bevenue  and  expenditures  in  postal  service  —  statement  to  be 
submitted  with  annual  report.]  •  •  •  That  hereafter  the  Post- 
master-General shall  each  year  prepare  and  submit  in  his  annual  report  to 
Congress  estimates  of  the  revenue  and  expenditures  in  the  postal  service  for 
the  fiscal  year  current,  and  also  for  the  fiscal  year  next  ensuing  at  the  time 
said  report  is  submitted,  together  with  a  statement  of  the  receipts  and 
expenditures  for  the  preceding  completed  fiscal  year.     [35  Stat.  L.  418.] 

See  the  note  to  the  preceding  paragraph. 

Previous  appropriation  acts  have  contained  the  same  provision  except  for  the  word 
**  hereafter." 


[Sbo.  1.]  [Superintendent  —  division  of  finance.]  •  *  •  Office  Third 
Assistant  Postmaster  General:  •  •  •  Division  of  finance  —  superin- 
tendent, who  shall  give  bond  in  such  amount  as  the  Postmaster-General 
may  determine  for  the  faithful  discharge  of  his  duties,  $2,250.  [37  Stat. 
L.  779.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March 
4,  1913,  eh.  142. 


[Sale  of  maps  and  prints.]  •  •  •  And  the  Postmaster  General  may 
authorize  the  sale  to  the  public  of  post-route  maps  and  rural-delivery  maps 
of  blue  prints  at  the  cost  of  printing  and  ten  per  cent  thereof  added,  the 
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proceeds  of  such  sales  to  be  used  as  a  further  appropriation  for  the  prepara- 
tion and  publication  of  post-route  maps  and  rural-delivery  maps  or  blue 
prints.     [38  Stat  L.  303.] 

^  This  is  a  part  of  the  Postal  Service  Appropriation  Act  of  March  9,  1914,  ch.  33. 
Similar  provisions  have  appeared  in  the  Appropriation  Acts  for  preceding  years. 


{Seo.  1.]  [Solicitor  for  Post  Office  Department.]  •  •  •  Solicitor 
for  the  Post  OfiBce  Department,  $5,000:  Provided^  That  the  title  of 
Assistant  Attorney  General  for  the  Post  Office  Department  is  hereby 
changed  to  that  of  Solicitor  for  the  Post  Office  Department,  but  this  shall 
not  affect  the  status  of  the  present  incumbent  or  require  his  reappointment. 
[38  Stat  L,  497.] 

This  i^  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  ]41. 

Provisions  relating  to  the  Assistant  Attorney-General  for  the  Post-Offioe  Department 
were  made  by  R.  S.  sec.  390,  supra,  p.  18. 


n.  POST  OFFICES  AND  P0STMASTEB8. 

Sec.  3829.  [Establishment  of  post  offices.]  The  Postmaster-General 
shall  establish  post-offices  at  all  such  places  on  post-roads  established  by 
law  as  he  may  deem  expedient,  and  he  shall  promptly  certify  such  estab- 
lishment to  the  Sixth  Auditor.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  292. 

Sections  3829-4061  constitute  title  46  of  the  Revised  Statutes  ("The  Postal 
Service  " ) .  Sections  382^3'864  constitute  chapter  1  of  such  title  ( "  Post  Offices  and 
Postmasters  " ) . 

The  Sixth  Auditor  is  now  the  Auditor  for  the  Post-Office  Department.  See  Treasury 
Department. 

As  originally  enacted,  this  section  contained  an  additional  provision  as  follows: 

"And  every  person  who,  without  authority  from  the  Postmaster-General,  seta  up  or 
professes  to  keep  any  office  or  place  of  business  bearing  the  sign,  name,  or  title  of 
post-office,  shall,  for  every  such  offense,  be  liable  to  a  penalty  of  not  more  than  five 
hundred  dollars." 

This  was  incorporated  in  Penal  Laws,  §  179  (see  vol.  7,  p.  737),  and  repealed  by  sec- 
tion 341  thereof  (vol.  7,  p.  989). 


Power  to  provide  building. —  It  cannot 
be  doubted  that  the  Postmaster  General 
has  authority  to  establish  a  post  office 
in  the  city  of  Washington,  and  to  provide 
a  place  for  conducting  the  business  of  the 
office.  Semmes  v.  U.  S.,  (1891)  26  Ct. 
CI.  119. 

Liability  for  rent. —  The  Postmaster 
General,  being  authorized  by  law  to  estab- 
lish post  offices,  may  procure  buildings  for 
them,  and  while  he  cannot  bind  the  g<w- 
ernment  by  an  expre.ss  contract,  his  action 
will  render  it  liable  to  the  owner  for  just 
compensation.  Semmes  t>.  U.  S.,  (1891) 
26  Ct.  CI.  119. 

The  government's  mere  occupation  of 
a  rented  building  on  a  post  road  for  a 
post  office,  it  has  been  held,  did  not  con- 


stitute the  establishment  of  a  post  office 
in  the  sense  of  accomplishing  of  itself  any 
appropriation  or  dedication  of  the  site 
selected  to  public  use,  or  any  interference 
with  existing  rights  therein  under  this 
section.  U.  S.  v.  Boston  El.  R.  Co.,  (C. 
C.  Mass.   1910)    176  Fed.  963. 

Discretionary  powers  of  Postmaster 
General. —  It  is  shown  by  this  section  and 
the  other  sections  in  this  title  that  **  the 
law-making  power  intended  to  give  to  the 
Postmaster  General  great  power  of  dis- 
cretion in  the  management  of  the  mails 
and  post  roads,  and  committed  much  to  his 
opinion  and  good  judgment.  Such  a  policy 
is  necessary,  for  no  such  service  can  be 
strictly  mapped  out  and  defined  by  stat- 
ute, and  it«  changing  needs  require  the 
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attention  of  an  executiTe  officer  vested 
with  power  of  management."  Griffith  v. 
U.  S.,   (1887)   22  Ct.  CI.  166. 

The  power  given  by  this  section  and 
the  constitutional  power  to  "  establish 
poet  offices  and  post  roads  "  is  power  "  to 
designate  the  places  where  mail  shall  be 
received  and  delivered."  Ware  v.  U.  S., 
(1866)  4  Wall.  617,  18  U.  S.  (L.  ed.) 
389. 

"A  place  having  been  so  designated, 
there  is  a  post  office  over  which  a  post- 
master may  be  appointed,  and  the  post 
office  thereafter  continues  to  exist  until 
it  is  discontinued."  U.  S.  v,  Boston  El. 
R.  Go.,   (C.  C.  Mass.  1910)   176  Fed.  963. 

A  policy  insuring  articles  sent  by  mail 


provided  that  no  article  &hould  be  consid- 
ered as  insured  until  a  letter  of  advice, 
with  a  description  of  the  property,  etc., 
should  be  deposited  in  the  post  office  at 
the  place  of  mailing,  and  that  the  article 
should  be  deposited  and  registered  at  the 
post  office.  It  was  held  under  this  section 
that  mailing  the  letter  of  advice  by  de- 
positing it  in  a  mail  box  was  insufficient, 
and  did  not  cause  the  article  to  become 
insured.  De  Sonora  v.  Bankers'  Mut. 
Casualty  Co.,  (1904)  124  la.  576,  100  N. 
W.  532,  104  A.  S.  R.  367. 

The  domestic  postal  service  of  the 
Philippine  Islands  is  under  the  exclusive 
control  of  the  Philippine  government. 
(1902)  24  Op.  Atty.-Gen.  534. 


fi.  S.  sec.  3830.  This  section  was  as  follows: 

"  Ssa  d830.  Postmasters  of  the  fourth  and  fifth  class  shall  be  appointed  and  may  be 
removed  by  the  Postmaster-General,  and  all  others  shall  be  appointed  and  may  be 
removed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
hold  their  offices  for  four  years  unless  sooner  removed  or  suspended  according  to  law. 
All  appointments  and  removals  shall  be  notified  to  the  Sixth  Auditor."  Act  of  June 
8,  1872,  ch.  335,  17  Stat.  L.  292. 

This  section  was  incorporated  into  the  Revised  Statutes  from  the  Act  of  June  8, 
1872,  ch.  335,  §  63.  Said  section  63,  as  well  as  sections  80-84,  86,  of  said  Act  were 
amended  by  the  Act  of  June  23,  1874,  ch.  456,  f  11,  18  Stat.  L.  233.  Section  11  of  the 
latter  Act  was  expressly  repealed  by  section  4  of  the  Act  of  July  12,  1876,  ch.  179,  and 
sections  5-15  of  the  latter  Act  enacted  in  lieu  thereof.  The  provisions  of  these  sec- 
tions or  notes  thereto  are  given  in  their  appropriate  places. 

R.  S.  sec.  3831.  This  section  was  as  follows: 

"Sesc.  9831.  Every  postmaster  shall  reside  within  the  delivery  of  the  office  to  which 
he  is  appointed."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  h.  293. 
It  was  repealed  by  the  Act  of  April  28,  1904,  ch.  1769,  {  8,  infra,  p.  70. 


The  Post  Office  Act  of  1825  provided 
that  "  no  person  shall  hold  the  office  of 
postmaster  who  does  not  reside  at  the 
place  where  the  office  is  kept."  But  the 
court  held  that  this  provision  was  direct- 
ory to  the  Postmaster  General,  and,  in- 
deed, was  imperative  on  him;   but  that 

R.  S.  sec.  383a  was  embodied  in  Penal  Laws,  S  230,  (see  vol.  7,  p.  857),  and  repealed 
by  section  341  thereof  (vol.  7,  p.  689). 


until  he  acted,  the  postmaster  and  his 
sureties  were  responsible  to  the  depart- 
ment, and  to  individuals  who  should  be 
injured  by  any  neglect  of  duty  in  the 
office.  U.  S.  V.  Pearce,  (1839)  2  McLean 
14,  27  Fed.  Gas.  No.  16,020. 


Sec.  3833.  [Suits  and  prosecutions  in  State  courts.]  All  causes  of 
action  arising  under  the  postal  laws  may  be  sued,  and  all  offenders  against 
the  same  may  be  prosecuted,  before  the  justices  of  the  peace,  magistrates, 
or  other  judicial  courts  of  the  several  States  and  Territories  having  com- 
petent jurisdiction  by  the  laws  thereof,  to  the  trial  of  claims  and  demands 
of  as  great  value,  and  of  prosecutions  where  the  punishments  are  of  as  great 
extent;  and  such  justices,  magistrates,  or  judiciary  shall  take  cognizance 
thereof,  and  proceed  to  judgment  and  execution  as  in  other  cases.     [B.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  323. 

This  section  ie  a  re-enactment  of  section  37  of  the  Act  of  March  3,  1825,  ch. 
64,  4  Stat.  L.  113,  which  was  originally  enacted  in  the  Act  of  March  2,  1799,  ch.  43, 
I  28,  1  Stat.  L.  740. 

I^OYisions  relating  to  postal  crimes  are  contained  in  Penal  Laws,  ch.  VIII,  "  Offenses 
Againet  the  Postal  Service."    See  Penal  Laws,  vol.  7,  p.  736. 

Judicial  Code,  S  256,  par.  "  First,"  in  Judiciaby,  vol.  5,  pp.  921,  922,  provides  that 
the  jurisdiction  of  federal  courts  shaU  be  exclusive  of  the  courts  of  the  several  states. 
'of  aU  crimes  and  offenses  cognizable  under  the  autliority  of  the  United  States." 

For  provisions  relating  to  attachment  suits,  see  Attachment,  vol.  1,  p.  483. 
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The  penal  laws  of  the  United  States 
cannot  be  enforced  in  the  staite  courts 
(Com.  17.  Feely,  (1813)  1  Va.  Gas.  321), 
and  an  act  of  Congress  purporting  to  give 
jurisdiction  to  state  courts  over  such  cases 
is  unconstitutional.  Davison  v.  Champ- 
lin,  (1828)  7  Conn.  244;  State  v.  McBride, 
(183^)  Rice  L.  (S.  C.)  400,  overruling 
State  i>.  WeUs,  (1842)  2  Hill  L.  (S.  C.) 
687.  See  also  Judicial  Code,  §  26ft,  par. 
"  First,"  above  quoted  in  the  notes  under 
the  text. 

A  civil  action  may  be  maintained  in  a 
state  court  against  a  postmaster  for  loss 
of  a  letter  containing  money,  which  letter 
was  stolen  from  his  office.  Coleman  v. 
Frazier,  (1860)  4  Rich.  L.  (S.  C.)  146, 
63  Am.  Dec.  727. 

Trover  may  be  maintained  in  the  appro- 
priate state  tribunal  against  a  postmaster 
for    unlawfully    detaining    a   newspaper. 


"  To  justify  such  an  action,  however,  the 
conversion  should  be  clearly  proved.  The 
withholding  of  the  paper  should  be  shown 
to  be  without  color  of  right,  and  the 
plaintiff  should  establish  his  '  title  to  it 
by  unquestionable  proof.* "  Teall  t'.  Fel- 
ton,  (1848)  1  N.  Y.  537,  49  Am.  Dec.  352, 
affirmed  (1851)  12  How.  284,  13  U.  S. 
(L.  ed.)   990. 

Removal  of  cause. —  A  suit  instituted  in 
a  state  court  under  this  section  was  re- 
movable to  the  federal  court,  as  involving 
a  federal  question,  under  the  Act  of  March 
3,  1876,  §  2,  set  forth  in  Judiciaby, 
vol.  6,  p.  24,  as  the  text  section  confers 
jurisdicticm  upon  the  courts  of  a  state  in 
certain  instances  as  state  courts  but  not 
as  federal  courts.  New  Orleans  Nat. 
Bank  v.  Merchant,  (E.  D.  La.  1884)  18 
Fed.  841,  folloiced  in  Lewis  Pub.  Co.  v, 
Wyman,   (E.  D.  Mo.  1907)    162  Fed.  200. 


Sec.  3834.  [Bond  of  postmaster.]  Every  postmaster,  before  entering 
upon  the  duties  of  his  office,  shall  give  bond,  with  good  and  approved 
security,  and  in  such  penalty  as  the  Postmaster-General  shall  deem  suffi- 
cient, conditioned  for  the  faithful  discharge  of  all  duties  and  trusts 
imposed  on  him  either  by  law  or  the  rules  and  regulations  of  the  Depart- 
ment. On  the  death,  resignation,  or  removal  of  a  postmaster,  his  bond 
shall  be  delivered  to  the  Sixth  Auditor.  The  bond  of  any  married  woman 
who  may  be  appointed  postmaster  shall  be  binding  upon  her  and  her 
sureties,  and  she  shall  be  liable  for  misconduct  in  office  as  if  she  were  sole. 
[B,  S,] 

Act  of  June  8,  1872,  ch.  3^6,  17  Stat.  L.  2»3. 

As  originally  enacted,  this  section  contained,  after  the  word  *'  Department,"  the 
following  provision :  "  and  where  an  office  is  designated  as  a  money-order  office,  the 
bond  of  the  postmaster  shall  contain  an  additional  condition  for  the  faithful  perform- 
ance of  all  duties  and  obligations  in  connection  with  the  money-order  business." 

.This  was  stricken  out  by  the  Act  of  March  1,  1909,  ch.  232,  36  Stat-  L.  670. 

By  the  Act  of  March  3,  1877,  ch.  103,  §  2,  supra,  p.  28,  the  First  Assistant  Post- 
master-Oeneral  was  authorized  to  approve  bonds,  and  by  the  Act  of  Dec.  21,  1893, 
ch.  6,  supra,  p.  32,  similar  powers  were  conferred  on  the  Fourth  Assistant  Post- 
master-General. 

The  "Sixth  Auditor"  is  now  the  Auditor  for  the  Post^Office  Department.  See 
Trbasury  Department. 
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I.  Requibembnt  and  Sufficiency  op 

Bond 

1.  Under  Former  Laws 

In  Locke  v.  Postmaster-Gen.,  (1824)  3 
Mason  446,  16  Fed.  Cas.  No.  8,441,  Mr. 
Justice  Story  said :  "  It  is  true  that  there 
is  no  provision  in  the  existing  laws  which 
requires  them  [postmasters]  to  give,  or 
the  postmaster  general  to  demand,  official 
bonds  for  their  good  conduct.     But  the 
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practice  is  believed  to  be  coeval  with  the 
earliest  institution  of  the  office." 

2.  Farm  of  Band 

The  form  of  the  bond  is  tacitly  or  im- 
pliedly left  to  the  approving  officer.  See 
(1885)    18  Op.  Atty.-Gen.  274. 

3.  Penalties 

The  Postmaster  General  may  prescribe 
the  penalties  on  postmasters'  bonds  under 
this  section.  Griffith  t\  U.  S.,  (1887)  22 
Ct,  a.  165. 

4.  Unexecuted  Bond 

If  the  postmaster  fails  to  execute  the 
bond  it  is  not  such  a  bond  as  is  provided 
by  the  above  section.  Idaho  Gold  Reduc- 
tion Co.  V.  Croghan,  (1899)  6  Idaho  471, 
56  Pac  164. 

5.  Acceptance  or  Approval 

A  bond  given  by  a  postmaster,  with 
sureties,  for  the  performance  of  his  official 
duties,  does  not  constitute  a  binding  con- 
tract, until  approved  and  accept^  by 
the  Postmaster  General.  Postmaster  Gen. 
V.  Norvell,  ( 1829)  Gilp.  106,  19  Fed.  Cas. 
Xo.  11,310. 

The  reception  and  detention  of  an 
official  bond,  by  the  Postmaster  General, 
for  a  considerable  time,  without  objec- 
tion, is  sufficient  evidence  of  its  accept- 
ance. The  return  of  an  official  bond  to 
the  principal  obligor,  by  the  Postmaster 
General,  for  the  purpose  of  obtaining  an 
additional  surety,  affords  no  proof  that  it 
had  not  been  accepted ;  nor  does  it  amount 
to  a  surrender  or  cancelling  of  it.  Post- 
master-Gen. V.  Norvell,  (1829)  Gilp.  106, 
19  Fed.  Cas.  No.  11,310. 

II.  Breach  of  Bond 
1.  Absolute  Nature  of  liiahility 

For  loM  of  govemment  property. — 
"The  policy  of  the  government  of  the 
United  States,  in  respect  to  the  business  of 
the  post-office  department,  requires  that 
principals  and  sureties  upon  the  bonds  of 
postmasters  shall  be  held  liable  at  all 
events.  The  decisions  of  the  courts  have 
constantly  affirmed  this  doctrine.  Neither 
robbery,  nor  theft,  nor  misadventure  of 
any  kind,  except  perhaps,  when  caused  by 
the  action  of  the  government  itself,  will 
excuse  a  postmast^  or  his  sureties."  U. 
S.  r.  Morrison,  (1869)  Chase  521,  26  Fed. 
Cas.  No.  15,917   (per  Mr.  Justice  Chase.) 

"  The  liability  of  a  postmaster  upon  his 
oi&cial  bond  for  the  safekeeping  and  faith- 
ful accounting  for  the  public  moneys  that 
come  into  his  possession  is  r^arded  by 
law  as  an  absolute  one.  The  mere  fact, 
as  is  pleaded  by  way  of  defense  in  this 
case,  that  the  clerk  who  embezzled  the 
money  held  his  office  under  the  civil  serv- 
iee  laws,  can  make  no  difference.    No  such 


exception  is  made  by  the  bond,  and  the 
court  cannot  interpret  it  into  the  law  as 
it  now  stands.  Though  the  clerk  held  his 
position  under  the  civil  service  laws,  he 
was  nevertheless  subject  to  the  immediate 
supervision  of  the  postmaster,  and  the 
latter  was  none  the  less  responsible  for  his 
acts.  See  Postal  Rules  and  Regulations 
(Ed.  1887)  f  464.  Moreover,  I  am  of 
the  opinion  that  based  upon  principles  of 
public  policy,  the  postmaster  should  be 
held  to  an  absolute  liability  for  the  acts 
of  his  subordinates,  whether  they  be  un- 
der civil  service  rules  or  not.  A  full 
appreciation  of  this  absolute  liability  will 
tend  to  greater  vigilance  and  scrutiny  on 
the  part  of  postmasters  over  the  acts  of 
their  subordinates,  and  will  tend  to  pre- 
serve the  efficiency  of  the  postal  service. 
Any  other  rule  would  lay  the  door  wide 
open  for  frauds,  which  could  be  practiced 
with  impimity,  to  the  demoralization  of 
the  service."  U.  S.  v.  Bryan,  (N.  D.  Cal. 
1897)  82  Fed.  290,  where  the  court  also 
said:  "The  leading  case  on  the  general 
subject  of  the  liability  of  depositaries  of 
public  moneys  on  their  official  bonds  is 
U.  S.  f?.  Prescott,  [18451  3  How.  578, 
[11  U.  S.  (L.  ed.)  734].  ...  It  is 
true  that  in  U.  S.  v,  Thomas,  [(1873)  16 
Wall.  337,  338,  (21  U.  S.  (L.  ed.)  89)], 
Mr.  Justice  Brsidley,  in  delivering  the 
opinion  of  the  court,  questioned  the  cor- 
rectness of  some  of  the  extreme  views 
stated  in  some  of  the  authorities  referred 
to  in  U.  S.  t?.  Prescott.  It  was  held  that 
the  act  of  a  public  enemy  would  be  a  good 
defense  against  a  public  officer  and  his 
sureties  upon  his  official  bond.  In  U.  6. 
t\  Humason,  [1879]  6  Sawy.  199,  [26] 
Fed.  Cas.  No.  15,421,  the  court  permitted 
the  defense  that  the  officer  who  had  pos- 
session of  the  money  was  on  a  steamship 
which  was  lost  at  sea,  the  officer  drowned, 
and  the  sum  of  money,  while  being  trans- 
ported by  said  officer,  without  any  fault 
or  negligence  of  his,  lost  in  the  Pacific 
Ocean.  The  only  exceptions,  therefore, 
sanctioned  by  the  authorities,  are  the  act 
of  God  or  or  a  public  enemy." 

The  bond  of  a  poatmaster  at  a  money- 
order  office,  in  accordance  with  the  pro- 
vision of  this  section  relative  to  such  post- 
masters, provided  that  the  principal  would 
pay  the  balance  of  all  moneys  that  might 
come  into  his  hands  from  money  orders 
issued  by  him.  It  was  held  that  this 
condition  covered  money  received  and  em- 
bezzled by  a  money-order  clerk  at  that 
office,  and  the  fact  that  the  clerk  was  not 
appointed  by  the  postmaster  but  under 
civil  service  would  not  affect  the*  case. 
Bryan  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1898) 
90  Fed.  473,  61  U.  S.  App.  259,  33  C.  C. 
A.  617,  53  L.  R.  A.  218. 

A  regulation  of  the  Post  Office  Depart- 
ment provided  as  follows:  "  Pofttmasters 
must  keep  their  stock  of  blank  money 
orders   and   advice   forma   in    their   own 
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custody,  under  lock  and  key,  in  some  place 
of  security,  to  which  unauthorized  persons 
cannot  have  access,  and  they  will  be  held 
responsible  for  any  loss  which  the  de- 
partment may  suffer  arising  from  fraud 
made  possible  through  a  disregard  of  this 
regulation.'*  Where  certain  blank  forms 
of  money  orders  were  obtained  from  the 
post  office  by  artifice  and  deception  by  an 
unauthorized  person,  there  was  a  breach 
of  the  regulation  above  quoted  and  con- 
sequently of  the  postmaster's  bond,  and 
the  government  was  entitled  to  recover, 
in  an  action  on  the  bond,  tlie  amount  paid 
by  other  post  offices  on  those  orders  which 
had  been  filled  out  by  forgery,  the  duty 
imposed  by  the  bond  being  an  absolute 
one.  U.  S.  i\  Barker,  (C.  C.  A.  3d  Cir. 
1900)    100  Fed.  34,  40  C.  C.  A.  264. 

Where  a  postmaster's  bond  contained 
the  general  condition  imposed  by  the 
above  section  but  failed  to  contain  the 
special  condition  relative  to  money-order 
business,  it  was  held  that  the  postmaster 
and  his  sureties  were  liable  on  the  bond 
for  any  defalcation  of  the  money-order 
funds,  as  such  special  condition  was  merely 
cumulative,  and  the  language  of  the  gen- 
eral condition  was  sufficiently  broad  to 
cover  the  money-order  business,  which 
was  a  duty  imposed  on  the  postmaster  by . 
law.  Grady  i\  U.  S.,  (C.  C.  A.  8th  Cir. 
1899)  98  Fed.  238,  39  C.  C.  A.  42;  Weeks 
V,  U.  S.,  (1899)  2  Indian  Ter.  162,  48 
a  W.  1036. 

In  an  action  on  a  bond  in  the  form  pre- 
scribed by  this  section  it  was  held  that 
the  postmaster  was  liable  for  postage 
stamps  and  money-order  funds  of  which 
he  was  robbed  without  his  fault,  and  the 
fact  that  the  government  furnished  the 
building  and  safe  from  which  the  property 
wajB  stolen  and  required  the  postmaster 
to  use  the  same  did  not  excuse  him.  U.  S. 
V.  Fordyce,  (W.  D.  Ky.  1903)  122  Fed. 
962.  See  also  Delanev  v.  U.  S.,  (1896) 
31  Ct.  CI.  44. 

Loss  by  burglary,  fire  or  other  unavoid- 
able casualty  relieved  against,  see  Act  of 
March  .17,  1882,  ch.  41,  as  amended,  infra, 
p.  56. 

There  is  no  common-law  liability  on  the 
part  of  a  postmaster  for  property  lost 
or  taken  from  him  without  negligence  or 
wrongdoing  upon  his  part.  U.  S.  t\  Rogde, 
(D.  C.  S.  D.  1914)   214  Fed.  283. 

The  duty  of  a  postmaster  to  obey  the 
valid  order  of  the  Postmaster  General  is 
enjoined  by  this  section  as  well  as  by 
other  sections  in  the  statutes.  Enterprise 
.Sav.  Ass'n  v.  Zumstein,  (C.  C.  A.  6th 
(?ir.  1895)  67  Fed.  1000,  37  U.  S.  App.  71, 
15  0.  C.  A.  163;  (S.  D.  Ohio  1894)  64 
Fed.  837. 

2.  Registered  Letter  or  Parcel 

In  U-  S.  Fidelity,  etc.,  O).  f.  U,  S., 
(C.  C.  A.  8th  Cir.  1916)  229  Fed.  397, 
143  C.  C.  A.  517,  the  court  said:     ''The 


only  issue  involved  in  this  case  is  whether, 
in  view  of  the  fact  that  under  the  regula- 
tions of  the  Post  Office  Department  the 
government  is  only  responsible  in  case  of 
a  loss  of  a  registered  package  for  an 
amount  not  exceeding  $50,  it  can  recover 
from  the  sureties  on  the  bond  of  its  em- 
ployee, who  embezzled  a  registered  pack- 
age containing  a  sum  of  money  in  excess 
of  $60,  the  full  amount  lost,  provided  it 
is  not  in  excess  of  the  penalty  of  the  bond. 
This  identical  question  was  before  us  in 
National  Surety  CJo.  v.  U.  S.,  [C.  C.  A. 
8th  Cir.  1904]  129  Fed.  70,  63  C.  C.  A. 
512.  It  was  there  held  that  there  could 
be  such  a  recovery.  This  case  is  ruled  by 
that  decision,  and  it  is  unnecessary  to 
add  anything  to  it.'* 

Sureties  on  a  postmaster's  bond  are 
liable  for  money  sent  in  a  registered  letter 
and  embezzled  by  the  postmaster,  and  such 
liability  is  not  limited  to  $50,  which  latter 
is  the  amount  the  government  obligates 
itself  to  pay  to  the  sender  of  registered 
mail  in  case  of  loss.  Gibson  t\  U.  S  . 
(C.  C.  A.  1st  Cir.  1913)  208  Fed.  534, 
125  C.  C.  A.  536,  where  the  court  said: 
*'  Should  the  government  be  allowed  so 
to  recover,  it  would  hold  the  amount  re- 
covered upon  an  implied  trust  for  the 
owners  of  the  property.  To  allow  such  a 
recovery  would  not,  in  our  opinion,  be 
holding  the  sureties  to  any  liability  not 
clearly  within  the  reasonable  contempla- 
tion and  intention  of  the  parties  wnen 
the  bond  w^as  giv^i.  This  was  the  view 
taken  by  the  Court  of  Appeals  for  the 
Eighth  Circuit  in  National  Surety  Co.  v. 
U.  S.,  [1904]  129  Fed.  70,  73,  74,  63  C. 
C.  A.  512,  also  by  Judge  A.  L.  Sanborn 
in  U.  S.  V,  American  Surety  Co.,  (C.  C. 
[111.  1907] )  155  Fed.  941,  by  Judge  Morris 
in  U.  S.  V.  American  Surety  Co.,  (C.  C. 
[Md.  1908])  161  Fed.  149,  151,  and  by  the 
Court  of  Appeals  for  the  Fourth  Circuit  in 
U.  S.  V,  American  Surety  Co.,  [1908]  163 
Fed.  228,  281,  89  C.  C.  A.  658,  in  affirming 
Judge  Morris'  decision.  It  is  true  that 
in  the  two  Court  of  Appeals  decisicms 
cited  the  bonds  were  letter  carriers'  bonds 
and  conditioned,  not  only  for  the  faithful 
performance  of  their  duties,  but  for  the 
payment  over  of  all  moneys  received,  to 
the  proper  officials.  We  see  nothing  in 
this,  however,  which  could  have  made  any 
difference  in  the  application  of  the  gen- 
eral rule.  In  the  case  in  the  Eighth  Cir- 
cuit the  amounts  lost  and  recovered  from 
the  sureties  by  the  government  were  within 
the  limit  of  indemnity  out  of  the  postal 
revenues  for  the  loss  of  registered  mail. 
But  in  all  the  above  cases  it  was  held 
that  the  government  need  not  prove  any 
actual  payment  made  by -it  to  the  owner 
of  the  stolen  property  in  order  to  recover, 
and  no  other  ruling  could  have  been  made 
if,  as  we  think,  the  government's  loss  con- 
sisted in  its  having  been  deprived  of  prop- 
erty for  which  it  was  entitled  to  recover. 


POSTAL  SERVICE 


41 


"  If,  in  order  to  recover  the  amount  of 
this  loss,  it  is  necessary  that  the  govern- 
ment should  appear  to  be  actually  liable 
over  to  the  owners  of  the  letter  for  any 
amount  so  recovered,  it  is  true  that  the 
government  can  be  held  liable  only  to 
the  extent  that  its  own  laws  permit.  And 
while  it  might  be  said  that,  for  an  amount 
received  by  it  upon  an  implied  trust  for 
the  owner  of  property  in  its  hands  as 
bailee,  it  has  made  itself  liable  in  the 
Court  of  Claims,  under  section  145  of  the 
Judicial  Code  [in  title  Jttdiciaby,  vol.  5, 
p.  64D],  upon  an  implied  contract,  we 
think  it  has  made  itself  more  expressly 
liable  to  an  owner  of  property  stolen  from 
the  mail  in  cases  where  it  has  recovered 
such  property  or  its  value.  The  Post- 
master General  is  authorized  by  Kev. 
Stats,  sec.  405 S  [given  infra,  p.  254], 
to  deliver  to  the  owner  money  or  prop- 
erty so  stolen,  or  the  proceeds  thereof, 
when  he  is  satisfied  that  it  has  been  re- 
ceived at  the  department,  upon  satisfac- 
tory proof  of  ownership.  The  l*ostal 
Regulations  provide,  and  provided  at  the 
time,  in  pursuance  of  this  section,  for 
the  deposit  of  all  moneys  recovered,  by 
suit  or  otherwise,  on  account  of  moneys 
taken  from  the  mail  or  losses  therein, 
with  a  department  official  • —  for  the  deter- 
mination of  the  proper  person  or  persons 
to  whom  such  moneys  shall  be  restored  — 
and  for  payment  in  accordance  with  such 
determination.  Postal  Laws  and  Regula- 
tions 1913,  S  143,  p.  81.  These  provisions 
date  from  1908.  There  can  be  no  question 
that  they  will  apply  to  any  moneys  te- 
covered  in  this  case.  As  to  them,  the 
government  will  have  assumed  a  liability 
to  the  owner  to  which  the  provisions  for 
indemnity  out  of  the  postal  revenues  for 
rc^stered  mail  matter  not  recovered  for 
have  no  application.  Rev.  Stats.  §  4058, 
appears  to  nave  been  one  of  the  grounds 
upon  which  the  Court  of  Appeals  for  the 
Fifth  Circuit  upheld  a  similar  ruling  in 
favor  of  the  government  in  American 
Surety  Co.  i?.  U.  S.,  [C.  C.  A.  5th  Cir. 
1905]   133  Fed.  1019,  66  C.  C.  A.  679." 

For  loss  of  registered  letter  or  parcel, 
while  in  a  postmaster's  custody,  there  is 
no  liability  on  his  bond,  in  the  absence 
of  any  negligence  on  his  part  or  disregard 
of  the  regulations  of  the  department. 
U.  S.  r.  Rogde,  (D.  C.  S.  D.  1914)  214 
Fed.  283,  stating  how,  in  the  opinion 
of  the  court,  the  ruling  to  the  contrary 
in  U.  S.  r.  Griswold,  (1904)  8  Ariz.  453, 
76  Pac.  596;  (1905)  9  Ariz.  304,  80  Pac. 
317,  was  erroneous,  and  proceeding  as  fol- 
lows: "It  is  unnecessary  to  consider 
here,  because  it  is  conceded  upon  all  hands 
that  the  statutes  of  the  United  States  and 
the  rules  and  regulations  absolutely  fix 
the  responsibility  of  the  postmaster  for 
all  property  of  the  government,  including 
moneys  and  post  office  property.  There  is 
no  question  but  that  he  is  absolutely  liable 


for  these,  and  the  fact  that  there  is  no 
uncertainty  with  reference  to  this  liabil- 
ity, but  that  the  same  has  been  fixed  by 
definite,  plain  provisions  of  law,  rules, 
and  regulations,  is  another  reason  that 
influences  my  judgment  in  determining  the 
intent  and  purpose  of  the  department  with 
reference  to  this  liability  of  the  post- 
master for  registered  mail  lost  without 
fault  upon  his  part. 

"  That  the  government  has  plactKl  an 
absolute  responsibility  upon  its  officers, 
in  different  departments,  for  the  '  prop- 
erty of  the  United  States,*  but  has  daimod 
no  such  liability  for  property  of  the  pub- 
lic coming  into  the  hands  of  the  officer 
in  the  performance  of  his  duty,  is  illus 
trated  by  the  case  of  Robertson  v.  Sichel, 
[1888]  127  U.  S.  507,  8  S.  Ct.  [1286]  1289, 
32  U.  S.  (L.  ed.)  203.  In  that  case  a 
collector  of  customs  was  held  not  to  be 
liable  for  the  value  of  the  contents  of  a 
trunk  which  passed  through  the  custom 
house,  and  which  was  probably  stolen  by 
one  of  his  subordinates.  But  had  Robert- 
son been  sued  upon  his  bond  by  the 
United  States  for  the  loss  of  money  of 
the  United  States,  collected  by  him  in  his 
official  capacity,  he  would  have  been  abso- 
lutely liable,  notwithstanding  the  money 
might  have  been  embezzled  by  one  of  his 
subordinates,  and  without  any  fault  or 
negligence  on  his  part. 

"  This  is  important  only  in  so  far  as  it 
tends  to  show  the  policy  of  a  department 
of  the  government  toward  one  of  its  offi- 
cers, as  well  as  the  construction  placed 
upon  the  liability  of  such  officer  by  the 
Supreme  Court  of  the  United  States, 
where  there  was  no  negligence  upon  his 
part. 

"  There  are  a  number  of  sections  of  the 
statutes  of  the  United  States  specifically 
providing  absolute  responsibility  of  the 
postmaster  for  money  and  property  of  the 
United  States,  and  no  good  purpose  can 
be  served  by  reference  to  them  here.  Suf- 
fice it  to  say  that  a  postmaster,  in  the 
receipt  and  transmission  of  mail  matter, 
owes  it  to  the  public  to  exercise  great 
care,  skill,  and  discretion,  but  when  it 
comes  to  his  dealing  with  the  property  of 
the  government  of  the  United  States,  his 
employer,  he  owes  duties  entirely  differ- 
ent; the  same  being  provided  by  certain 
st-atutes,  and  rules  and  regulations  to- 
gether with  the  provisions  of  his  bond 
with  reference  thereto. 

**  My  attention  has  been  called  to  a 
number  of  cases  by  plaintiff,  and  they 
have  been  duly  considered.  In  practically 
all  of  them,  except  the  Griswold  Case,' 
property  of  the  United  States  was  in- 
volved, and  in  most  cases  negligence  or 
wrongtloing  on  the  part  of  the  defendant 
was  an  element." 

Under  the  bond  of  a  postmaster,  con- 
ditioned that  he  will  faithfully  discharge 
all  the  duties  and  trusts  imposed  on  him 
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by  law  or  the  rules  and  regulations  of 
tie  Post  Office  Department,  and  Postal 
Laws  and  Regulations,  sec.  1051,  provid- 
ing that  the  postmaster  will  be  held  ac- 
countable for  all  registered  matter  com- 
ing into  his  office,  he  is  liable  for  a  reg- 
istered package  delivered  to  him;  it  being 
afterward  stolen,  though  without  negli- 
gence on  his  part.  U.  S.  v.  Griswuld, 
(1906)  9  Ariz.  304,  80  Pac.  317.  But  see 
the  last  preceding  paragraph. 

The  entire  value  of  a  registered  pack- 
age lost  by  the  negligence  of  a  postmaster 
may  be  recovered  by  the  United  States  for 
the  benefit  of  the  sender,  in  an  action  on 
the  postmaster's  bond  given  under  this 
section,  notwithstanding  R.  S.  sec.  3926/ 
infra,  p.  139,  provided  that  the  sender  of 
first-class  registered  matter  was  entitled 
to  be  indemnified  for  loss  in  the  mails  to 
the  extent  of  ten  dollars  for  any  one  reg- 
istered package.  U.  S.  v.  Griswold, 
( 1904)  8  Ariz.  463,  7-6  Pac.  696. 

3.  Robbery  of  Carrier  by  Postmdster 

"The  case  shown  by  the  evidence  is  as 
follows:  A  postmaster,  who  has  in  his 
official  capacity  a  sum  of  money  belong- 
ing to  the  government,  puts  it  in  a  mail- 
bag  to  be  carried,  by  one  of  the  several 
agents  employed  to  carry  the  mails,  to  the 
government  depository,  and,  within  a 
short  while  after  he  has  turned  over  the 
money  to  the  mail-carrier,  he  intercepts 
him,  and  by  force  takes  the  mail-bag  from 
him  and  converts  the  money  to  his  own 
use.  Under  such  a  statement  of  facts,  the 
liability  of  the  principal  in  this  suit  will 
not  be  seriously  denied."  U.  S.  t*.  Jones, 
(W.  D.  La.  1888)  36  Fed.  759,  holding 
also  that  the  sureties  on  his  bond  were 
liable;  for  by  putting  the  money  in  tlie 
mail-bag  he  performed  an  official  duty,  but 
it  could  not  oe  said  that  he  faithfully  dis- 
charged all  the  duties  and  trusts  imposed 
on  him  by  law  in  relation  to  that  money. 

4.  Postmaster  Subletting  Premises 

Where  a  postmaster  rented  a  post  office 
for  the  government  at  $1,000  per  year, 
and  received  a  secret  rebate  of  $160  from 
his  landlord,  and  also  sublet  portions  of 
the  space  so  rented  for  a  news  stand  and 
a  confectionery  stand,  and  received  rent 
therefor,  it  was  held  that  he  and  the 
sureties  upon  his  bond  were  liable  to  the 
government  for  such  rebate  and  rent.  U. 
S.  D.  Saylor,  (E.  D.  Mich.  1887)  31  Fed. 
643. 

Where  a  postmaster  sublet  such  parts  of 
the  premises  rented  by  him  as  were  not 
occupied  by  the  post  office  and  received 
rent  from  such  sublettings,  but  the  amount 
thus  received,  together  with  the  rental 
allowance  from  the  government  did  not 
exceed  the  rent  he  was  obliged  to  pay  to 
his  lessor,  the  transaction  did  not  make 
him  accountable  for  anything  to  the  gov- 
ernment.    U.  S.  V,  Kearney,    (N.   D.   le. 


1902)  116  Fed.  497.  As  to  subletting  see 
also  cases  cited  in  notes  to  R.  S.  sec.  3860, 
infra,  p.  61. 

III.  Action  on  Bond 

1.  Jurisdiction 

Judicial  Code,  §  24,  par.  sixtji,  in 
JuDiciABY,  vol.  4,  pp.  839,  1036,  gives  to 
federal  district  courts  original  jurisdic- 
tion, irrespective  of  the  amount  in  contro- 
versy, **  of  all  cases  arising  under  the 
postal  laws." 

2.  Pleading 

Both  the  complaint  and  the  answer,  in 
the  form  of  code  pleading,  in  an  action  by 
the  United  States  on  a  postmaster's  bond, 
are  set  forth  in  full  in  U.  S.  v.  Rogde, 
(D.  C.  S.  D.  1914)   214  Fed.  283. 

And  in  an  action  by  the  United  States 
on  a  postmaster's  bond  for  the  benefit  of 
the  sender  of  a  registered  package  stolen 
from  the  mails  through  the  negligence  of 
the  postmaster  it  is  not  essential  that  the 
complaint  show  any  formal  declaration  of 
such  use,  as  it  will  not  be  presumed  that 
the  government  will  appropriate  the 
amount  recovered  to  its  own  use.  U.  S.  <?. 
Griswold,  (1904)  8  Ariz.  453,  76  Pac.  696. 

3.  Parties 

The  United  States  Government  is  a 
proper  party  to  a  suit  on  the  bond,  without 
suggestion  that  it  is  at  the  relation,  or 
for  the  use  or  benefit,  of  any  other  party. 
Gibson  v.  U.  S.,  (C.  C.  A.  1st  Oir.  191») 
208  Fed.  634,  126  C.  C.  A.  636. 

A  private  person  cannot  bring  an  action 
on  a  postmaster's  bond  to  recover  money 
or  property  lost  by  the  neglect  of  the 
postmaster  or  his  agent,  though  the  post- 
master himself  is  liable.  Idaho  Gk>ld  Re- 
duction Co.  V.  Croghan,  (1899)  6  Idaho 
471,  66  Pac.  164. 

The  sender  of  a  registered  package  can- 
not maintain  a  suit  on  the  postmaster's 
bond  in  his  own  name  to  recover  for  the 
loss  of  a  registered  package.  U.  S.  v, 
Griswold,  (1904)  8  Ariz.  463,  76  Pac.  69«. 

But  the  United  States  may  maintain 
such  an  action  for  the  benefit  of  the 
sender  of  the  package.  U.  S.  v.  Gris- 
wold, (1904)  8  Ariz.  453,  76  Pac.  696. 

4.  Defenses 

a.  Acquittal  on  Criminal  Charge 

The  indictment,  trial,  and  acquittal  of 
a  postmaster  on  the  charge  of  making 
false  and  fraudulent  quarterly  returns 
was  no  bar  to  an  action  on  his  bond  to 
recover  the  amounts  due  upon  adjustment 
of  his  accoimts  pursuant  to  an  order  by 
the  Postmaster-Greneral  reducing  his  com- 
pensation because  of  those  false  returns. 
U.  S.  V.  Jaedicke,  (D.  C.  Kan.  1896)  73 
Fed.  100. 

b.  Change  in  Law 

"  The  sureties  of  a  postmaster  are  not 
discharged  by  the  subsequent  passage  of 
an  act  raising  the  rates  of  postage.    Post- 
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master  Gen.  f>.  Munger,  2  Paine,  189,  [1& 
Fed.  Cas.  No.  11,309;  Boody  i\  U.  S., 
I1S46]  1  Woodb.  &  M.  150,  3  Fed.  Cas. 
No.  1,«36]."  U.  S.  V,  McCartney,  (€.  C. 
Mass.  1880)   1  Fed.  104. 

A  postmaster's  sureties  are  liable  for 
his  noncompliance  with  subsequent  as 
well  as  past  laws  or  orders,  till  his  offi- 
cial term  expires,  if  the  orders  be  such 
as  are  justified  by  law.  Boody  v.  U.  S., 
(1846)  1  Woodb.  &  M.  150,  3  Fed.  Cas. 
No.  1,63G,  where  the  court  said :  "  It  is 
undoubtedly  true  that  the  condition  re- 
quiring obedience  to  orders  of  the  Post- 
master^eneral  cannot  exact  it  to  orders 
not  justified  by  the  Act  of  Congress." 

''Had  the  acts  of  congress  .  .  .  en- 
larged the  powers  of  the  postmaster,  or 
superadded  any  new  duties,  whereby  he 
was  made  the  receiver  of  other  moneys 
than  for  postages,  the  sureties  in  this 
bond  would  not  have  been  responsible 
iiierefor/'  Postmaster  Gen.  v,  Munger, 
2  Paine  189,  19  Fed.  Cas.  No.  11,309. 

c  Postmaster  General's  Neglect  to  Sue 

In  Locke  v.  Postmaster  Gen.,  (1824)  3 
Mason  446,  15  Fed.  Gas.  No.  8,441,  it  was 
held  that  the  neglect  of  the  Postmaster 
General  to  sue  for  balances  due  by  post- 
masters within  the  time  prescribea  by 
law,  although  he  therebv  was  rendered 
personally  chargeable  with  such  balances, 
was  not  a  discharge  of  the  postmasters 
or  their  sureties  upon  their  official  bond. 


Nor  is  an  order  from  the  Post  Office  De- 
partment, directing  a  postmaster  to  re- 
tain the  balances  due  until  drawn  for  by 
the  general  post  office. 

5.  Evidence 

In  an  action  on  a  postmaster's  bond  to 
recover  a  balance  aJl<^ed  to  be  due,  a 
duly  credited  statement  of  account  be- 
tween the  government  and  the  postmaster 
from  the  office  of  the  Auditor  of  the  Post- 
Office  Department  showing  the  balance 
claimed  was  admissible  in  evidence  and 
constituted  a  prima  facie  case  for  the 
government.  U.  S.  v.  Carlovitz,  ( C.  C.  A. 
6th  Cir.  1897)  80  Fed.  852,  52  U.  S.  App. 
168,  26  C.  C.  A.  188,  following,  as  involv- 
ing "  substantially  the  identical  question," 
U.  S.  V.  Dumas,  (1893)  149  U.  S.  278,  13 
S.  Ct.  872,  37  U.  S.  (L.  ed.)  734.  See 
also  R.  S  sec.  889  and  notes  thereto  in 
Evn>BNCE,  vol.  3,  p.  204. 

6.  Recovery 

The  government  is  entitled  to  recover 
upon  the  bond  the  amount  which  it  has 
actually  lost  through  the  delinquency  of 
the  postmaster.  Jaedick^  t\  U.  o.,  (C.  C. 
A.  8th  Cir.  1898)  85  Fed.  372,  66  U.  S. 
App.  409,  29  C.  C.  A.  199. 

''It  is  clear  that  the  securil^  can  only 
be  charged  for  defalcations  of  the  post- 
master subsequent  to  the  date  of  the 
bond."  Lawrence  v,  U.  S.,  (1841)  2  Mc- 
Lean 581,  15  Fed.  Cas.  No.  8,145. 


Sec.  3835.  [Application  of  payments  made  after  giving  new  bond  — 
notice  to  snreties  of  deficiency.]  Whenever  any  postmaster  is  required  to 
execute  a  new  bond,  all  payments  made  by  him  after  the  execution  of  such 
new  bond  may,  if  the  Postmaster-Qcneral  or  the  Sixth  Auditor  deem  it 
just,  be  applied  first  to  discharge  any  balance  which  may  be  due  from  such 
postmaster  under  his  old  bond.  Hereafter,  when  a  deficiency  shall  be  dis- 
covered in  the  accounts  of  any  postmaster,  who  after  the  adjustment  of  his 
accounts  fails,  to  make  good  such  deficiency,  it  shall  be  the  duty  of  the  Sixth 
Auditor  of  the  Treasury  Department  to  notify  the  Postmaster-General  of 
such  failure,  and  upon  receiving  such  notice  the  Postmaster-General  shall 
forthwith  deposit  a  notice  in  the  post-oiBce  at  Washington,  District  of 
Columbia,  addressed  to  the  sureties  respectively  upon  the  bonds  of  said 
postmaster,  at  the  office  where  he  or  they  may  reside,  if  known;  but  a 
failure  to  give  or  mail  such  notice  shall  not  discharge  such  surety  or 
sureties  upon  such  bond.     [R.  S.] 

Act  of  June  8,  1872,  ch.  3»5,  17  Stat.  L.  292. 

This  section  was  amended  to  read  as  above  by  the  Act  of  Feb.  4,  1879,  ch.  45,  20 
Stat.  L.  281,  entitled  "An  act  to  amend  section  thirty-eight  hundred  and  thirty -five,  of 
the  Bevised  Statutes  of  the  United  States  relating  to  deficiency  in  postmasters' 
accounts."  The  amendment  consists  in  the  addition  of  the  provision  commencing 
"  Hereafter,  when  a  deficiency/'  etc.,  to  the  end  of  the  section. 

The  Sixth  Auditor  is  now  the  Auditor  for  the  Fost-Office  Department.    See  Tbeasuby 


of  the  Department,  executed  a  new  bond 
taking  effect  October  Ist.  In  an  action  on 
this  new  bond  it  was  held  that  the  sum 


Method  of  accottnting. — A  postmaster 
appointed  in  January,  1890,  gave  a  bond, 
and  in  August  of  the  same  year,  by  order 
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of  $1,689.85,  the  balance  due  on  the 
monev-order  biisinesa,  on  the  settloment 
of  the  postmaster's  quarterly  accoimt  for 
tlie  quarter  ending  September  30,  1890,  re- 
mained in  his  hands  on  the  Ist  of  October, 
1890,  when  the  new  bond  took  effect,  and 
by  the  provisions  of  R.  S.  sec.  3837,  noted 
infra,  p.  45,  the  sureties  upon  the  old 
bond  were  then  released  of  all  liability 
on  account  thereof,  and  the  sureties  upon 
the  new^  bond  would  be  liable  therefor. 
Under  the  provisions  of  this  section  it 
was  the  right  of  the  proper  authorities 
to  apply  the  sum  of  $ly689.85  out  of  the 
amount  of  $2,442,  paid  by  the  postmaster 
to  the  Department  on  the  11th  day  of 
October,  1890,  to  the  disoharge  of  the 
balance  due  the  government  at  the  close 
of  the  quarter  ending  September  30,  1890. 
U.  S.  r.  Honsman,  (C.  C.  A.  9th  Cir. 
1896)  70  Fed.  681,  44  U.  S.  App.  171, 
17  C.  C.  A.  283. 
Mere  indulgence  or  forbearance  for  an 


indefinite  time  on  the  part  of  the  govern- 
ment toward' a  poslraaater  whose  acc(mnt« 
are  confused,  and  who  is  in  default  to 
the  government,  will  not,  in  the  absence 
of  fraud,  discharge  the  sureties  from  their 
contract.  U.  S.  v.  Wright,  (1877)  1  N.  J. 
L.  J.  4,  28  Fed.  Cas.  No.  16,776. 

Negligence  of  government  no  defense. — 
In  Jones  f.  U.  S.,  (1874)  18  Wall.  662, 
21  U.  S.  (L.  ed.)  867,  an  action  on  the 
oflicial  bond  for  a  deputv  postmaster 
brought  against  himself  ana  his  sureties, 
a  plea  that  the  auditor  of  the  Depart- 
ment had  notice  of  the  alleged  defalcation 
and  embezzlement,  and  that  the  plaintiffs 
negligently  permitted  the  deputy  post- 
master to  remain  in  office,  whereby  he 
was  enabled  to  commit  all  the  default  and 
embezzlement  charged  in  the  defalcation, 
was  properly  overruled  on  demurrer  as 
constituting  no  defense  to  the  action.  See 
also  U.  S.  V.  Wright,  (1877)  1  N.  J.  L.  J. 
4,  28  Fed.  Cas.  No.  16,776. 


SeC-  3836.  [Limit  of  time  of  sureties'  liability.]  Whenever  the  office 
of  any  postmaster  becomes  vacant,  the  Postmaster-General  or  the  President 
shall  supply  such  vacancy  without  delay,  and  the  Postmaster-General 
shall  promptly  notify  the  Sixth  Auditor  of  the  change;  and  every  post- 
master and  his  sureties  shall  be  responsible  under  their  bond  for  the  safe- 
keeping of  the  public  property  of  the  post-office,  and  the  due  performance 
of  the  duties  thereof,  until  the  expiration  of  the  commission,  or  until  a 
successor  has  been  duly  appointed  and  qualified,  and  has  taken  possession 
of  the  office;  except  that  in  cases  where  there  is  a  delay  of  sixty  days  in 
supplying  a  vacancy,  the  sureties  may  terminate  their  responsibility  by 
giving  notice,  in  writing,  to  the  Postmaster-General,  such  termination  to 
take  effect  ten  days  after  sufficient  time  shall  have  elapsed  to  receive  a 
reply  from  the  Postmaster-General ;  and  the  Postmaster-General  may,  when 
the  exigencies  of  the  service  require,  place  such  office  in  charge  of  a  special 
agent  until  the  vacancy  can  be  regularly  filled;  and  when  such  special 
agent  shall  have  taken  charge  of  such  post-office,  the  liability  of  the  sureties 
of  the  postmaster  shall  cease.     [B.  S.] 

Act  of  June  8,  1872,  eh.  335,  17  Stat.  L.  289. 

The  "  Sixth  Auditor  "  is  now  known  as  the  Auditor  for  the  Post  Office  Department. 
See  Treasury  Department. 

Special  agents  were  designated  inspectors  by  R.  S.  sec.  4017,  given  as  amended  infra, 
p.  223. 


The  words  '*  except  in  cases  where  there 
is  a  delay,"  etc.,  apply  as  well  to  a  va- 
cancy caused  by  expiration  of  commission 
as  bv  removal,  suspension,  resignation,  or 
death.      (1892)    20  Op.  Atty.-Gon.  447. 

Rishts  and  liabilities  of  postmaster's 
sureties. —  Where  a  postmaster's  commis- 
sion, is  to  continue  until  the  end  of  the 
next  session  of  the  Senate,  and  during 
that  session  his  nomination  as  postmaster 
is  sent  to  the  consideration  of  that  bodv 
but  it  adjourns  without  taking  action 
thereon,  the  responsibility  of  the  sureties 
on  his  official  bond  will  continue  for  sixty 
days  under  the  provisions  of  this  section, 


if  the  vacancy  is  not  supplied  during  that 
time;  and  the  sureties  can  lawfully  as- 
sume possession  of  the  post-office  and  the 
government  property  therein,  and  depute 
one  of  their  number  or  another  person  as 
acting  postmaster,  to  perform  the  duties 
of  the  office  until  a  successor  is  appointed 
and  takes  possession.  (1892)  20  Op. 
Atty.-Gen.  447. 

Special  agents. —  The  provision  in  this 
section  whereby  a  special  agent  mav  in 
certain  cases  be  put  in  charge  of  a  po»t- 
office  did  not  apply  where  the  postmaster 
was  suspended  ny  the  President  under 
R.  S.  sec.  1768j  since  repealed.    Such  an 
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agent  may  be  designated,  but  he  must 
give  the  bond  required  by  the  latter  sec- 
tion.    (1882)   17  Op.  Atty.-Gen.  475. 

The  possession  of  a  post-office  by  the 
special  agent  of  the  Post  Office  Depart- 
ment for  one  day  while  adjusting  ac- 
counts does  not  relieve  the  sureties  from 


subsequent  liability  on  his  bond  under 
this  section,  as  the  section  applies  only 
to  cases  where  the  office  is  vacant  and 
not  where  the  postmaster  still  remains  in 
office.  U.  S.  V,  Wright,  (1877)  1  N.  J. 
L.  J.  4,  28  Fed.  Caa.  No.  16,776. 


R.  S.  sec.  3837.    This  section  was  as  follows: 

"Sec.  3837.  Whenever  any  of  the  sureties  of  a  postmaster  notify  the  Postmaster- 
General  (»f  their  desire  to  be  released  from  their  suretyship,  or  when  the  Postmaster- 
General  deems  a  new  bond  necessary,  he  shall  require  the  postmaster  to  execute  such 
new  bcmd,  with  security.  When  accepted  by  the  Postmaster-General,  the  new  bond 
shall  be  as  valid  as  the  bond  given  upon  the  original  appointment  of  such  postmaster, 
and  the  sureties  in  the  prior  bond  shall  be  released  from  responsibility  for  all  acts  or 
defaults  of  the  positmaster  which  may  be  done  or  conunitted  subsequent  to  the  last  day 
of  the  quarter  in  which  such  new  bond  shall  be  executed  and  accepted." 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  293. 

It  was  superseded  by  the  Act  of  March  3,  1906,  ch.  1488,  infraj  p.  70. 


Sec.  3838.  [Sureties  on  bond ;  how  released.]  If  on  the  settlement  of 
the  account  of  any  postmaster  it  shall  appear  that  he  is  indebted  to  the 
United  States,  and  suit  therefor  shall  not  be  instituted  within  three  years 
after  the  dose  of  such  account,  the  sureties  on  his  bond  shall  not  be  liable 
for  such  indebtedness.     [B,  8.  ] 

Act  of  June  8,  1872,  ch.  *335,  17  Stat.  L.  293. 


This  section  applies  alone  to  postmas- 
ters in  their  accounts  with  the  govem- 
ment  and  does  not  apply  to  a  bond  given 
by  an  assistant  postmaster  for  the  benefit 
of  the  postmaster.  Wills  r.  Hurst,  (1899) 
101  Tenn.  656,  49  S.  W.  740. 

The  limitation  is  made  applicable  to 
the  United  States  in  express  terms  by 
this  section.  U.  S.  r.  Rand,  (1877)  4 
Sawj.  272,  27  Feu.  Caa.  No.  16,116. 

Tune  of  institution  of  suit. —  Where  an 
amended  petition  stated  a  different  cause 
of  action  from  the  original  and  did  not 
therefore,  under  the  Texas  practice,  take 
the  place  of  the  original,  and  it  was 
shown  that  the  postmaster's  accounts  were 
settled  more  than  three  years  before  the 
filing  of  the  amendments,  this  section 
was  held  to  apply  in  favor  of  the  sureties 
on  the  bond.  U.  S,  t*.  Norton,  (C.  C.  A. 
5th  Cir.  1901)  107  Fed.  412,  46  C.  C.  A. 
387. 

Where  a  service  of  summons  dated  May 
15,  1885,  was  set  aside  as  irregular  and 
an  alias  summons  was  issued  June  1,  1885, 
and  the  account  of  a  postmaster  was  set- 
tled May  16,  1882,  it  was  held  that  the 
action  against  the  sureties  on  the  post- 
master's bond  was  not  begun  until  the 
issue  of  the  alias  summons  and  was  there- 
upon barred  by  this  section  U.  S.  v. 
Eddy,  (N.  D.  Ohio  1885)  28  Fed.  226. 

Under  the  Act  of  March  3,  1825,  §  3, 
set  forth  in  Jones  t?.  U.  S.,  (1849)  7 
How.  681,  12  U.  S.  (L.  ed.)  870,  Uie 
period  of  limitation  for  suits  against  the 
sureties  on  postmaster's  bond  was  two 
years  after  default  by  postmaster.    U.  S. 


V.  Marks,  (1825)  3  Wall.  Jr.  C.  C.  358, 
20  Fed.  Cas.  No.  11,990;  Postmaater-Gen. 
i\  Fennell,  (1834)  1  McLean  217,  19  Fed. 
Cas.  No.  11,307;  Postmaster-Gen  v.  Nor- 
vell,  (1829)  Gilp.  106,  19  Fed.  Cas.  No. 
11,310;  Postmaster-Gen.  v.  Rice,  (1835) 
GUp.  554,  19  Fed.  Cas.  No.  11,312; 
Boody  r.  U.  S.,  (1846)  1  Woodb.  &  M. 
150,  3  Fed.  Cas.  No.  1,636;  U.  S.  t\ 
Davis,  (1844)  3  McLean  483,  25  Fed. 
Cas.  No.  14,929;  U.  S.  v.  Sears,  (1849) 
1  Code  Rep.  (N.  Y.)  128,  27  Fed.  Cas. 
No.  16,246;  U.  S.  V,  Kershner,  (1861) 
1  Bond  432,  26  Fed.  Cas.  No.  16,527; 
Roddy  r.  U.  S.,  (1862)  2  Pittsb.  (Pa.) 
374,  10  Pittsb.  Leg.  J.  (Pa.)  161,  3  Wall. 
Jr.  C.  C.  368,  20  Fed.  Cas.  No.  11,990. 

Where  a  running  account  was  kept  at 
the  Post  Ofiice  Department  between  the 
United  States  and  a  postmaster,  in  which 
all  postages  were  charged  to  him,  and 
credit  was  given  for  all  payments  made, 
this  amounted  to  an  election  by  the  cred- 
itor to  apply  the  payments  as  they  were 
successively  made  to  the  extinguishment 
of  preceding  balances.  Jones  t*.  U.  S., 
(1849)  7  How.  681,  12  U.  S.  (L.  ed.) 
870,  where,  affirming  a  judgment  against 
the  sureties  on  a  postmaster's  bond,  the 
court  said :  "  We  conclude  our  view  of 
this  question  in  the  language  of  Justice 
Ilopkmson  in  the  case  of  The  Postmaster 
Gen.  t\  Norvell,  Gilp.  [18291  106,  134  [19 
Fed.  Cas.  No.  11,310]:  *  The  application 
of  the  moneys  received  in  a  subsequent 
quarter  to  the  payment  of  the  debt  or  bal- 
ance antecedently  due  being  perfectly  cor- 
rect and  lawful,  it  follows  that  no  part  of 
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the  default  for  which  suit  is  brought  ac-  quarter  were  extinguished  by  the  succes- 
crued  two  years  before;  on  the  contrary  sive  payments  and  the  final  balance  falls 
all  the  balances   antecedent  to  the  last       on  the  last  quarter.' " 

Sec.  3839.  [Post  offices  to  be  kept  open.]  Every  postmaster  shall 
keep  an  office  in  which  one  or  more  persons  shall  be  on  duty  during  such 
hours  of  each  day  as  the  Postmaster-General  may  direct,  for  the  purpose  of 
receiving,  delivering,  making  up,  and  forwarding  all  mail-matter  received 
thereat.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  293. 

By  a  provision  of  the  Act  of  Aug.  2>4,  1912,  ch.  389,  §  1,  infra,  p.  76,  post  offices 
of  the  first  and  second  class  are  not  to  be  kept  open  on  Sundays. 

Sec.  3840.  [MaUng  up  the  maiL]  All  letters  brought  to  any  post- 
ofl5ce  half  an  hour  before  the  time  for  the  departure  of  the  mail  shall  be 
forwarded  therein ;  but  at  of&ces  where,  in  the  opinion  of  the  Postmaster- 
General,  more  time  for  making  up  the  mail  is  required,  he  may  prescribe 
accordingly,  not  exceeding  one  hour.     [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  293. 


Sec.  3841.  [Arrival  and  departure  of  the  mitil.]  The  Postmaster- 
(Jeneral  shall  furnish  to  the  postmasters  at  the  termination  of  each  route  a 
schedule  of  the  time  of  arrival  and  departure  of  the  mail  at  their  offices, 
respectively,  to  be  posted  in  a  conspicuous  place  in  the  office ;  and  he  shall 
also  give  them  notice  of  any  change  in  the  arrival  and  departure  that  may 
be  ordered ;  and  he  shall  cause  to  be  kept  and  returned  to  the  Department, 
at  short  and  regular  intervals,  registers,  showing  the  exact  times  of  the 
arrivals  and  departures  of  the  mail.    [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  293. 

This  section  is  mentioned  in  Griffith  v.  U.  S.,  (1887)   22  Ct.  CI.  191. 

Sec.  3842.  [Records  at  post  offices.]  Every  postmaster  shall  keep 
a  record,  in  such  form  as  the  Postmaster-General  shall  direct,  of  all 
postage-stamps,  envelopes,  postal  books,  blanks,  and  property  received  from 
his  predecessor,  or  from  the  Department  or  any  of  its  agents ;  of  all  receipts 
in  money  for  postages  and  box-rents,  and  of  all  other  receipts  on  account 
of  the  postal  service,  and  of  any  other  transactions  which  may  be  required 
by  the  Postmaster-General;  and  these  records  shall  be  preserved  and 
delivered  to  his  successor,  and  shall  be  at  all  times  subject  to  examination 
by  any  special  agent  of  the  Department.     [R.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  I/.  293. 

"  Special  agents  "  were  designated  *'  post  office  inspectors  "  hy  R.  S.  sec.  4017,  given  as 
amended  infra,  p.  223. 

Sec.  3843.  [Quarterly  accounts  of  receipts.]  Every  postmaster  shall 
render  to  the  Postmaster-General,  under  oath,  and  in  such  form  as  the 
latter  shall  prescribe,  a  quarterly  account  of  all  moneys  received  or  charged 
by  him  or  at  his  office,  for  postage,  rent  of  boxes  or  other  receptacles  for 
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mail-inatter,  or  by  reason  of  keeping  a  branch  office,  or  for  the  delivery  of 
mail-matter  in  any  manner  whatever.     [B.  8.] 

Act  of  Jrnie  8,  1872,  ch.  335,  17  Stat.  L.  293. 

See  further,  as  to  quarterly  accounts.  Act  of  March  3,  1883,  ch.  142,  §  1,  infra, 
p.  58,  and  R.  S.  sec  4044,  infra,  p.  234. 

A  postmaster  who  leaves  oflEice  between  had  remained  in  office  to  the  end  of  the 
the  beginning  and  end  of  a  quarter  is  as  quarter.  U.  S.  t?.  Roberts,  (1850)  9  How. 
much  obliged  to  make  a  return  as  if  he       601,  13  U.  S.  (L.  ed.)  234. 

Sec.  3844.  [Quarterly  accounts  to  be  sworn  to.]  The  Postmaster-Gen- 
eral may  require  a  sworn  statement  to  accompany  each  quarterly  account 
of  a  postmaster,  to  the  effect  that  such  account  contains  a  true  statement 
of  the  entire  amount  of  postage,  box-rents,  charges,  and  moneys  collected 
or  received  at  his  office  during  the  quarter;  that  he  has  not  knowingly 
delivered,  or  permitted  to  be  delivered,  any  mail-matter  on  which  the 
postage  was  not  at  the  time  paid;  that  such  account  exhibits  truly  and 
faithfully  the  entire  receipts  collected  at  his  office,  and  which,  by  due 
diligence,  could  have  been  collected ;  and  that  the  credits  he  claims  are  just 
and  right.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

The  form  of  affidavit  was  authorized  to  be  prescribed  by  the  Act  of  June  17,  1878, 
Ob  259,  §  1,  infra,  p.  63. 


Sec.  3845.  [Neglect  to  render  accoimts;  penalty.]  Whenever  any 
postmaster  neglects  to  render  his  accounts  for  one  month  after  the  time, 
and  in  the  form  and  manner  prescribed  by  law  and  the  regulations  of  the 
Postmaster-Gteneral,  he  and  his  sureties  i^all  forfeit  and  pay  double  the 
amount  of  the  gross  receipts  at  such  office  during  any  previous  or  subse- 
sequent  equal  period  of  time;  and  if,  at  the  time  of  trial,  no  account  has 
been  rendered,  they  shall  be  liable  to  a  penalty  of  such  sum  as  the  court 
and  jury  shall  estimate  to  be  equivalent  thereto,  to  be  recovered  in  an  action 
on  the  bond.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 


Method  of  computing  penalty. —  Under 
the  Act  of  (March  3,  1825  (4  Stat.  L.  112) , 
proriding  that  if  any  postmaster  shaU 
neglect  to  render  his  account  for  one 
month  after  the  time,  and  in  the  form 
and  manner  prescribe  by  law,  and  by 
the  Postmaster  General's  instructions  con- 
formable therewith,  he  shall  forfeit  double 
the  value  of  the  postage  which  shall  have 
arisen  at  the  same  office  in  any  equal  por- 
tion of  time,  previous  or  subsequent 
thereto;  or  in  case  no  account  shall  have 
been  lendered  at  the  time  of  the  trial  of 
such  case,  then  such  sum  as  the  court  and 
jury  shall  estimate  as  equivalent  thereto, 
where,  at  the  time  of  the  trial  of  a  suit 
by  the  United  States  against  a  postmaster 


and  his  surety,  there  was  no  return  for 
an  entire  quarter  and  a  fraction  of  the 
ensuing  quarter,  it  was  held  that  the 
proper  mode  of  computing  damages  was 
to  go  back  to  a  quarter  for  which  there 
was  a  return,  calculate  from  it  the  amount 
due  for  the  deficient  quarter  and  deficient 
fraction  taken  together,  and  then  double 
the  sum  arrived  at  by  this  calculation. 
The  fraction  is  included,  because  the  obli- 
gation to  make  a  return  is  as  binding 
upon  a  postmaster  who  leaves  office  in 
the  middle  of  a  quarter  as  if  he  remained 
in  office  until  the  end  of  the  quarter. 
U.  S.  t7.  Roberta,  (1860)  9  How.  501,  13 
U.  S.  (L.  ed.)  234. 


Sec.  3846.  [Money  to  be  safely  kept.]  Postmasters  shall  keep  safely, 
without  loaning,  using,  depositing  in  an  unauthorized  bank,  or  exchanging 
for  other  funds,  all  the  public  money  collected  by  them,  or  which  may  come 
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into  their  possession,  until  it  is  ordered  by  the  Postmaster-General  to  be 
transferred  or  paid  out.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 


In  respect  to  money-order  funds  the  du- 
ties of  the  postmaster  are  fixed  by  this 
section  and  R.  S.  sec.  3847,  next  follow- 
ing. U.  S.r.  Fordyce,  (W.  D.  Ky.  1903) 
122  Fed.  962. 

"  Postmasters  must  keep  their  stock  of 
blank  money  orders  and  advice  forms  in 
their  own  custody,  under  lock  and  key, 
in  some  place  of  security,  to  which  unau- 
thorized persons  cannot  have  access,  and 
they  will  be  held  responsible  for  any  loss 
which  the  department  may  suffer  arising 
from  fraud  made  possible  through  a  dis- 
regard of  this  regulation."  Regulations 
of  the  Post-Office  Dept.,  sec.  1243  (Postal 
Laws  and  Regulations,  1902,  sec.  998) ; 
U.  S.  V.  Barker,  (C.  C.  A.  3d  Cir.  1900) 
100  Fed.  34,  40  C.  C.  A.  264;  U.  S.  t?. 
Kennard,  (C.  C.  A.  2(1  Cir.  1900)  101 
Fed.  39,  41  C.  C.  A.  173. 


A  treasury  transcript,  introduced  by  the 
government,  is  prima  facie  evidence  that 
the  money  due  from  a  postmaster  at  the 
close  of  the  quarter  ending  Sept.  30,  1890, 
remained  and  w^as  in  his  hands  on  the  1st 
day  of  October,  1890.  It  was  the  money 
of  the  government.  There  is  no  presump- 
tion that  the  postmaster  was  at  the  close 
of  the  last  quarter  a  defaulter,  and  with- 
out any  proof  to  the  contrary,  the  pre- 
sumption is  that  the  postmaster  held  the 
money  in  his  hands  until  Oct.  11,  1890, 
and  then  forwarded  the  same,  with  other 
money  due  the  government,  to  the  Post 
Office  Department.  U.  S.  v.  Honsman, 
(C.  C.  A.  9th  Cir.  1895)  70  Fed.  581,  44 
U.  S.  App.  171,  17  C.  C.  A.  283. 


Sec.  3847.  [Custody  of  Ooveniment  money  in  hands  of  postmasters.] 

Any  postmaster,  having  public  money  belonging  to  the  Government,  at  an 
oflfice  within  a  city  or  town  where  there  is  no  Treasurer  or  Assistant 
Treasurer  of  the  United  States,  or  designated  depositary,  may  deposit  the 
same  temporarily,  at  his  own  risk  and  in  his  official  capacity,  in  any  national 
or  State  bank  in  the  State  in  which  the  said  postmaster  resides,  or  in  which 
his  office  is  located,  or  within  a  reasonable  radius  of  his  post-office  in  an  adja- 
cent State,  but  no  authority  or  permission  is  or. shall  be  given  for  the  pay- 
ment to  or  receipt  by  a  pq^tmaster  or  any  other  person,  of  interest,  directly 
or  indirectly,  on  any  deposit  made  as  herein  described.    [B,  S.] 

This  section  wa«  amended  to  read  as  given  in  the  text  by  an  Act  of  May  27,  1908, 
ch.  206,  35  Stat.  L.  415.    As  originally  enacted  it  was  as  follows: 

"  Sec.  3847,  Any  postmaster,  having  public  money  belonging  to  the  Government, 
at  an  office  within  a  county  where  there  are  no  designated  depositaries,  treasurers  of 
mints,  or  Treasurer  or  assistant  treasurers  of  the  United  States,  may  deposit  the  same, 
at  his  own  risk  and  in  his  official  capacity,  in  any  national  bank  in  the  town,  city,  or 
county  where  the  said  postmaster  resides;  but  no  authority  or  permission  is  or  shall 
be  given  for  the  demand  or  receipt  by  the  postmaster,  or  any  other  person,  of  interest, 
directly  or  indirectly,  on  any  deposit  made  as  herein  described;  and  every  postmaster 
who  makes  any  such  deposit  shall  report  quarterly  to  the  Postmaster-G^eral  the  name 
of  the  bank  where  such  deposits  have  been  made,  and  also  state  the  amount  which 
may  stand  at  the  time  to  his  credit." 

Act  of  March  3,  1873,  ch.  272,  17  Stat.  L.  604. 


In  respect  to  money-order  funds  the  du- 
ties of  the  postmaster  are  fixed  by  this 
section  and  R.  S.  sec.  3846,  supra,  p.  47. 
U.  S.  V.  Fordvcc,  (VV.  D.  Ky.  1903)  122 
Fed.  962. 

Prior  to  the  enactment  of  this  and  the 


next  preceding  section  a  postmaster  was 
not  boimd  to  keep  the  money  received  for 
postage  distinct  from  his  own  nor  to  de- 
posit it  specifically  in  the  name  of  the 
United  States.  Trafton  v.  U.  S.,  (184&) 
3  Story  646,  24  Fed.  Cas.  No.  14,135. 


Sec.  3848.  [Frequent  deposits  of  revenues.]  The  postmaster  at  Wash- 
ington, and  postmasters  at  cities  where  there  is  an  assistant  treasurer,  shall 
deposit  the  postal  revenues  and  all  money  accruing  at  their  office,  with  such 
assistant  treasurer,  as  often  as  once  a  week  at  least,  and  as  much  oftener  as 
the  Postmaster-General  may  direct.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 
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Sec.  3849.  [Report  of  ddinquendeB.]  Every  postmaster  shall  promptly 
report  to  the  Postmaster-Gteneral  every  delinquency,  neglect,  or  malpractice 
of  the  contractors,  their  agents  or  carriers,  which  comes  to  his  knowledge. 
[B.  8,] 


Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  294. 


Report  not  to  be  presumed. —  While  it  is 
the  duty  of  a  postmaster  under  this  sec- 
tion to  report  delinquencies  of  the  con- 
tractor, yet  **  the  fact  of  knowledge  on  the 
part  of  the  postmasters  of  the  delin- 
quency, from  wliich  the  inference  is  drawn 
tliat  they  reported  it,  was  a  fact  to  be 
proven  and  not  to  be  presumed."  U.  S.  v, 
Garr,  (1890)  132  U.  S.  644,  10  S.  Ct.  182, 
33  U.S.  (L.  ed.)  483. 

Admissibility  as  evidence. — ^A  report  by 


a  postmaster  under  this  section  that  a 
mail  contractor  had  abandoned  his  con- 
tract is  within  **  the  well-established  rule 
that  official  reports  and  certificates  made 
contemporaneously  with  the  facts  stated, 
and  dn  the  regular  course  of  official  duty 
by  an  officer  haying  personal  knowledge 
of  them,  are  admissible  for  the  purpose 
of  proving  such  facts."  U.  S.  v.  McCoy, 
(1904)  193  U.  S.  593,  24  S.  Ot.  528,  48 
U.  S.  (L.  ed.)  805. 


Sec.  3850.  [Postmasters  not  to  be  contractors.]  No  postmaster, 
assistant  postmaster,  or  clerk  employed  in  any  post-office  shall  be  a  con- 
tractor or  concerned  in  any  contract  for  carrying  the  mail.  [JB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

R.  &  sec  385X,  forbidding  postmasters  to  be  lottery  agents,  etc.,  was  incorporated  in 
Pen&l  Laws,  §  214  (vol.  7,  p.  812),  and  repealed  by  section  341  thereof  (vol.  7,  p.  989). 

S.  S.  sec  3853.  This  section  was  as  follows: 

"Sec.  3852.  The  compensation  of  postmasters  shall  be  a  fixed  annual  salary,  for 
rating  which  they  shall  be  divided  into  five  classes,  exclusive  of  the  postmaster  at 
New  York  city,  whose  salary  shall  be  six  thousand  dollars  per  annum.  The  salary 
of  postmasters  of  the  first  class  shall  not  be  more  than  four  thousand  dollars  nor  less 
than  three  thousand  dollars;  of  the  second  class,  less  than  three  thousand  dollars,  but 
not  less  than  two  thousand  dollars;  of  the  third  class,  less  than  two  thousand  dollars, 
but  not  leas  than  one  thousand  dollars;  of  the  fourth  tlass,  less  than  one  thousand 
dollars,  but  not  less  than  two  hundred  dollars ;  of  the  fif  th^class,  less  than  two  hundred 
dollars;  and  the  salaries  of  the  first,  second,  and  third  classes  shall  be  in  even  hun- 
dreds of  dollars;  of  the  fourth  class,  in  even  tens  of  dollars;  and  of  the  fifth  class,  in 
even  dollars."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

This  section  was  incorporated  into  the  Kevised  Statutes  from  section  80  of  the  Act 
above  noted.  Said  section  80  and  sections  81-84  of  the  same  Act  were  amended  by  the 
Act  of  June  23,  1874,  ch.  456,  §  11,  18  Stat.  L.  233. 

Said  Act  of  June  23,  1874,  ch.  456,  §  11,  was  expressly  repealed  by  Act  of  July  12, 
1876,  ch.  179,  §  4,  19  Stat.  L.  80,  and  other  provisions  enacted  in  lieu  thereof.  The 
provisions  of  the  last  cited  Act  were  superseded  by  those  of  the  Act  of  March  3,  1883, 
ch.  142,  infra,  p.  58. 


Sec.  3853.  [Salaries  at  new  offices.]  At  all  newly  established  offices, 
the  Postmaster-Qeneral  may  temporarily  fix  the  salary  until  the  returns  of 
such  office  shall  enable  him  to  properly  adjust  the  same,  but  the  compensa- 
tion shall  in  no  case  be  thus  temporarily  fixed  at  more  than  the  salary  of  an 
office  of  the  fifth  class.    [22.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

The  fifth  class  was  abolished  by  Act  of  July  12,  1876,  ch.  179,  §  5,  infra,  p.  52. 
This  section  would  seem  to  be  superseded  by  the  more  comprehensive  provisions  of 
the  Act  of  March  3,  1883,  ch.  142,  intra,  p.  58. 

ft.  S.  sec.  3854.  This  section  was  as  follows: 

"Sec.  3854.  The  salaries  of  postmasters  shall  be  re-adjusted  by  the  Postmaster- 
Cieneral  once  in  two  years,  ana  in  special  cases  as  much  oftener  as  he  may  deem 
expedient;  and  when  the  quarterly  returns  of  any  postmaster  of  the  third,  fourth, 
or  fifth  claoa  show  that  the  salary  allowed  is  twenty  per  centum  less  than  it  would  be 
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on  the  basis  of  commission,  th«  Postmaster-General  shall  readiust  the  same."    Act  of 
June  8,  1872,  ch.  335,  17  Stat    L.  295. 

It  was  superseded  by  the  provisions  of  Act  of  March  3,  1883,  ch.  142,  §§  2-4,  infra, 
p.  60. 

R.  S.  sec.  3855.  This  section  was  as  follows: 

"  Sec.  3855.  Li  re-adjusting  the  salary  of  a  postmaster,  the  amount  thereof  shall  be 
ascertained  by  adding,  to  the  whole  amount  of  box-rents,  commissions  on  the  other 
postal  revenues  of  the  office  at  the  following  rates:  On  the  first  one  hundred  dollars 
or  less,  sixty  per  centum;  on  all  over  one  hundred  dollars,  and  not  over  four  hundred 
dollars,  fifty  per  centum;  on  all  over  four  hundred  dollars,  and  not  over  two  thousand 
four  hundred  dollars,  forty  per  centum;  on  all  over  two  thousand  four  hundred  dollars, 
fifteen  per  centum.  And  in  order  to  ascertain  the  amount  of  the  postal  receipts  of  each 
office,  the  Postmaster-General  shall  require  postmasters  to  state,  under  oatn;  at  such 
times  and  for  such  periods  as  he  may  deem  necessary  in  each  case,  the  amount  of  stamps 
canceled,  the  amount  of  box-rents  received,  the  amount  of  unpaid  postages  collect^, 
and  the  amount  of  postage  on  printed  and  other  mailable  matter.  Whenever,  by  reason 
of  the  extension  of  free  delivery  of  le6ters,  the  box-rents  of  any  post-office  are  decreased, 
the  Postmaster-General  may  allow,  out  of  the  receipts  of  such  office,  a  sum  sufficient 
to  maintain  the  salary  thereof  at  the  amount  at  which  it  had  been  fixed  before  the 
decrease  in  box-rents.'*    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  204. 

It  was  superseded  by  the  Act  of  March  3,  1883,  ch.  142,  infra,  p.  68. 

S.  S.  sec.  3856.    This  section  was  as  follows: 

"  Sbc.  3866.  The  Postmaster-General  shall  make  all  orders  assigning  or  changing  the 
salaries  of  postmasters  in  writing,  and  record  them  in  his  journal,  and  notify  the 
change  to  the  Sixth  Auditor;  and  any  change  made  in  such  salaries  shall  not  take 
effect  until  the  first  day  of  the  quarter  next  following  such  order.  But  in  cases  of  an 
extraordinary  increase  or  decrease  in  the  business  of  any  post-office,  the  Postmaster- 
General  may  adjust  the  salary  of  the  postmaster  at  such  -post-office,  to  take  effect  from 
the  first  day  of  the  quarter  or  period  the  returns  for  whicn  form  the  basis  of  re-adjust- 
ment." Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294;  Act  of  Feb.  18,  1875,  ch.  80, 
18  Stat.  L.  319. 

It  was  sui>ersedied  by  Act  of  March  3,  1883,  ch.  142,  infra,  p.  58. 

Sec.  3857.  [Limit  of  pay  of  postmasters.]  No  postmaster  shall,  under 
any  pretense  whatever,  have,  receive,  or  retain  for  himself,  in  the  aggregate, 
more  than  the  amount  of  his  salary  and  his  commission  on  the  money-order 
business  as  hereinafter  provided.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

The  Act  of  March  3,  1883,  ch.  142,  §  4,  infra,  p.  62,  further  limited  the  salary  of 
postmasters. 

Honey-order  commission  as  emolument.      of  office.     Shipman  1;.  U.  S.,   (1892)   27 
—  This   section   classes   the   money-order       Ct.  CI.  129. 
commission  with  salary  as  an  emolument 

Sec.  3858.  [No  employee  to  receive  fees.]  No  person  employed  in  the 
postal  service  shall  receive  any  fees  or  perquisites  on  account  of  the  duties 
to  be  performed  by  virtue  of  his  appointment.     [R.  8,] 

Act  of  June  8,  1872,  ch.  33S,  17  Stat.  L.  287. 

R.  S.  sec  3859.  This  section  was  as  follows : 

"  Sec.  3859.  The  Postmaster-General  may  designate  offices  at  the  intersection  of 
mail-routes  as  distributing  or  separating  offices;  and  where  any  such  office  is  of  the 
third,  fourth,  or  fifth  class  he  ma^  make  a  reasonable  allowance  to  the  postmaster  for 
the  necessary  cost  of  clerical  services  arising  from  such  duties."  Act  of  June  8,  1872, 
ch.  335,  17  Stat.  L.  295. 

This  section  was  incorporated  into  the  Revised  Statutes  from  section  86  of  the  above 
noted  Act.  Said  section  86  was  expressly  amended  by  Act  of  June  23,  1874,  ch.  456, 
§  11,  18  Stat.  L.  23^3.  Said  section  11  of  the  amending  Act  was  expressly  repealed  by 
Act  of  July  12,  1876,  ch.  179,  §  4,  19  Stat.  L.  80,  section  11  of  this  Act  of  1876,  infra,  p. 
53,  being  enacted  in  lieu  thereof. 
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Sec.  3860.  [Expenses  at  pcMit-offlces.]  The  Postmaster^General  may 
allow  to  the  postmaster  at  New  York  City,  and  to  the  postmasters  at  ofiBiees 
of  the  first  and  second  classes,  out  of  the  surplus  revenues  of  tJieir  respec- 
tive offices,  that  is  to  say,  the  excess  of  box-rents  and  commissions  over  and 
above  the  salary  assigned  to  the  office,  a  reasonable  sum  for  the  necessary 
cost  of  rent,  fuel,  lights,  furniture,  stationery,  printing,  clerks,  and  neces- 
sary incidentals  to  be  adjusted  on  a  satisfactory  exhibit  of  the  facts,  and  no 
such  allowance  shall  be  made  except  upon  the  order  of  the  Postmaster- 
General.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

The  Postal  Service  Appropriation  Act  of  March  3,  1903,  ch.  1009,  32  Stat.  L.  1169, 
provided,  a«  did  similar  Acts  for  preceding  years,  as  foUows: 

"  For  necessary  miscellaneous  and  incidental  items  directly  connected  with  first  and 
second  class  post-offices,  including  furniture,  cleaning,  and  all  other  matters  not 
specificaUy  provided  for  in  other  appropriations,  *  •  •  .  dollars :  Provided,  That 
the  Postmaster-General,  in  his  discretion,  under  such  regulations  as  he  shall  prescribe, 
may  authorize  any  of  the  postmasters  of  said  offices  to  expend  the  funds  he  may  allow 
them  for  such  purposes  without  the  written  consent  of  the  Postmaster-General.^' 

In  subsequent  Acts  however,  this  language  is  omitted,  the  current  appropriation  for 
''miscellaneous  items  necessary  and  incidental  to  post  offices  of  the  first  and  second 
class  "  being  made  by  the  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  299. 


The  statute  by  the  term  "  may  **  allows 
the  Postmaster  General  to  do  justice  to 
his  subordinates  in  the  manner  prescribed, 
but  does  not  invest  him  with  discretion  to 
allow  reimbursement  to  one  postmaster 
&ad  refuse  it  to  another.  Moffett  v,  V,  S., 
(1902)  37  Ct.  Gl.  499. 

Tbe  last  clause  of  the  section,  **  no  such 
allowance  shall  be  made  except  upon  the 
order  of  the  postmaster-generaV'  was  not 
intended  to  exclude  a  second-class  post- 
master from  judicial  redress,  but  to  pro- 
hibit such  allowances  from  being  made 
by  subordinates  of  the  Postmaster  Gen- 
eral or  by  the  auditor  of  the  Post  Office 
Department.  Moffett  t\  U.  S.,  (1902)  37 
Ct.  a.  499. 

*The  postmaster,  in  renting  a  building 
for  the  purpose  of  his  office,  is  acting  as 
the  agent  of  the  government.  He  cannot 
speculate  upon  the  transaction  to  mako 
something  for  himself,  but  the  saving  in 
rent,  if  any,  belongs  to  the  government, 
which  is  the  principal  in  the  transaction. 
...  If  he  sublets  tne  rooms  not  required 
for  the  purposes  of  the  government  for  a 


sum  which,  together  with  the  allowance 
made  by  the  government  for  the  rent,  is 
in  excess  of  rent  paid,  the  surplus'  should 
be  credited  to  tne  government,  and  de- 
ducted from  the  government  allowance. 
The  same  ruling  was  made  .  .  .  in  U.  S. 
V,  Saylor,  [E.  D.  Mich.  18871  31  Fed.  543. 
There  a  postmaster  rented  a  post  office 
for  the  government  at  $1,000  per  year, 
and  received  a  secret  rebate  of  $150  from 
his  landlord,  and  also  sublet  portions  of 
the  space  so  rented  for  a  newsstand  and 
a  confectionery  stand,  and  received  rent 
therefor.  It  was  held  that  he  and  the 
sureties  upon  his  bond  were  liable  to  the 
government  for  such  rebate  and  rent; 
and  that  it  was  no  defense  to  such  claim 
for  the  rebate  that  the  defendant  had  in- 
curred expense  in  procuring  and  fitting 
up  boxes  and  making  repairs  for  which 
no  allowance  was  made  by  the  rules  of 
the  department."  U.  S.  v.  Conan,  (W.  D. 
Wis.  1899)  92  Fed.  104.  See  also  U.  S. 
V.  Kearney,  (N.  D.  la.  1902)  116  Fed. 
497,  as  cited  in  notes  to  R.  S.  sec.  3834, 
supra,  p.  38. 


Sec.  3861 .  [Deductions  out  of  receipts.]  The  salary  of  a  postmaster, 
and  such  other  expenses  of  the  postal  service  authorized  by  law  as  may  be 
incnrred  by  him,  and  for  which  appropriations  have  been  made,  may  be 
deducted  out  of  the  receipts  of  his  office,  under  the  direction  of  the  Post- 
master-Gteneral.     [22.  8.] 

Act  of  June  8>  1872,  ch.  335,  17  Stat.  L.  294. 


Sec.  3862.  [Deductions  to  be  audited.]  Vouchers  for  all  deductions 
made  by  a  postmaster  out  of  the  receipts  of  his  office,  on  account  of  the 
expenses  of  the  postal  service,  shall  be  submitted  for  examination  and 
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settlement  to  the  Sixth  Auditor,  and  no  such  deduction  shall  be  valid  unless 
found  to  be  in  conformity  with  law.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

Sec.  3863.  [Extra  labor  at  offices.]  Whenever  unusual  business 
accrues  at  any  post-office,  the  Postmaster-Gener.al  shall  make  a  special 
order  allowing  reasonable  compensation  for  clerical  service,  and  a  pro- 
portionate increase  of  salary  to  the  postmaster  during  the  time  of  such 
extraordinary  business.     [R,  S.\ 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 

# 

The  decision  of  the  Postmaster  General  U.  S.  (L.  ed.)  188.    See  to  the  same  point 

as  to  the  manner  and  extent  of  an  allow-  U.   S.   v.   Davis,    (1867)    Deady   294,   25 

ance  is  not  reviewable  by  a  court  or  jury.  Fed.  Cas.  No.  14,927. 
U.  S.  V.  Wright,  (1871)  11  Wall.  648,  20 

Sec.  3864.  [Discontinuing  offices.]  The  Postmaster- General  may  dis- 
continue any  post-office  where  the  safety  and  security  of  the  postal  service 
and  revenues  are  endangered  from  any  cause  whatever,  or  where  the  effi- 
ciency of  the  service  requires  such  discontinuance,  and  he  shall  promptly 
certify  such  discontinuance  to  the  Sixth  Auditor.    [B,  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 

The  power  to  establish  infers  a  power  the  President  for  four  year  terms  is  im- 

to  discontinue  post  offices.    Ware  f.  U.  S.|  material.    Ware  i\  U.  S.,  (1867)  4  Wall. 

(1867)    4  Wall.  617,  18  U.  S.    (L.  ed.)  617,  18  U.  S.  (L.  ed.)  389. 

389.  Post  route  in  rebellious  state. —  Right  of 

Deputy  postmasters  occupy  their  offices  contractor  to  month's  pay  where  a  route 
subject  to  the  contingency  tnat  such  offices  was  "  suspended  "  by  the  Postmaster  Gen- 
may  be  discontinued.  The  fact  that  dep-  eral,  see  Reeside  v.  U.  S.,  (1869)  8  Wall, 
uty  postmasters  have  been  appointed  by  38,  19  U.  S.   (L.  ed.)   318. 


[Sec.  1.]  [Salary  of  postmaster  of  New  York  City.]     •    •    •    The 

salary  of  the  postmaster  of  the  city  of  New  York  is  hereby  fixed  at  eight 
thousand  dollars  per  annum.     [18  Stat.  L.  340,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1876,  ch.  128. 

This  provision  superseded  so  much  of  R.  S.  sec.  3852  and  the  Act  of  June  23,  1874, 
ch.  456,  §  11,  18  fitat.  L.  233,  as  related  to  the  salary  of  this  officer,  and  by  the  Act  of 
March  3,  1883,  ch.  142,  §  4,  ^fra,  62,  the  salary  fixed  by  the  text  was  contmued. 


Sec.  5.  [Classification  of  postmasters.]  That  the  postmasters  shall  be 
divided  into  four  classes,  as  follows :  The  first  class  shall  embrace  all  those 
whose  annual  salaries  are  three  thousand  dollars  or  more  than  three  thou- 
sand dollars ;  the  second  class  shall  embrace  all  those  whose  annual  salaries 
are  less  than  three  thousand  dollars,  but  not  less  than  two  thousand  dollars ; 
the  third  class  shall  embrace  all  those  whose  annual  salaries  are  less  than 
two  thousand  dollars,  but  not  less  than  one  thousand  dollars;  the  fourth 
class  shall  embrace  all  postmasters  whose  annual  compensation,  exclusive  of 
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their  commissions  on  the  money-order  business  of  their  offices,  amounts  to 
less  than  one  thousand  dollars.    [19  Stat.  L.  80.] 

This  and  the  following  sections  6  and  11  are  from  the  Postal  Service  Appropriatioa 
Act  of  July  12,  1876,  ch.  179. 
This  and  the  following  section  6  superseded  R.  S.  sec.  dS30,  noted  supra,  p.  37. 


Expiration  of  postmaster's  commission 
by  reduction  in  grade. —  Under  this  and 
the  next  section  in  connection  with  the 
Act  of  March  3,  1883,  ch.  142,  infra, 
p.  58,  where  a  post  office  of  either  the 
first,  second,  or  third  class  (all  of  which 
classes  are  filled  by  appointment  by  the 
President)  is  reduced  to  a  post  office  of 
the  fourth  class  (which  is  filled  by  ap- 
pointment by  the  Postmaster  General), 
the  commission  of  the  then  incumbent, 
though  he  may  not  have  served  out  the 
term  for  which  he  was  appointed,  expires, 
and  a  new   appointment    (by  the  Post- 


master General)  becomes  nacessary.   ( 1885) 
18  Op.  Atty.-Gen.  271. 

Under  the  provisions  of  the  Act  of 
i872y  ch.  335,  the  term  of  a  postmaster 
who  is  appointed  by  the  President  does 
not  expire  upon  the  reduction  of  his  office 
by  decrease  of  salary  to  one  of  the  fourth 
class  (vacancies  in  offices  of  which  class 
are  filled  by  appointment  by  the  Postmas- 
ter General).  Such  postmaster  is  entitled 
to  remain  in  the  office  during  the  term 
for  which  he  was  appointed,  unless  sooner 
removed  according  to  law.  (1878)  16  Op. 
Atty.-Gen.  18. 


Sec.  6.  [Appointment,  removal,  and  term  of  office.]  Postmasters  of 
the  first,  second,  and  third  classes  shall  be  appointed  and  may  be  removed 
by  the  President  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
hold  their  offices  for  four  years  unless  sooner  removed  or  suspended  accord- 
ing to  law ;  and  postmasters  of  the  fourth  class  shall  be  appointed  and  may 
be  removed  by  the  Postmaster-General,  by  whom  all  appointments  and 
removals  shall  be  notified  to  the  Auditor  for  the  Post-Office  Department. 
[19  Stat.  L.  80.] 

See  the  note  to  the  preceding  section  6  of  this  Act. 


£ffect  of  reduction  of  office. —  The  term 
of  a  postmaster  who  is  appointed  by  the 
President  does  not  expire  upon  the  reduc- 
tion of  his  office  by  aecrease  of  salary  to 
one  of  the  fourth  class.  Such  postmaster 
is  entitled  to  remain  in  office  during  the 
term  for  which  he  was  appointed,  unless 


sooner  removed  according  to  law.    (1878) 
16  Op.  Atty.-Gen.  18.     Contra,  it  seems, 
(1886)    18  Op.  Atty.-Gen.  271. 

When  a  post  office  is  discontinued  the 
incumbent  of  the  office  ceases  to  be  post- 
master. Ware  v.  U.  S.,  (1867)  4  Wall. 
617,  18  U.  S.  (L.  ed.)  389. 


Sec.  11.  [Distributing  and  separating  offices — allowance  for  clerks.] 

That  the  Postmaster-General  may  designate  offices  at  the  intersection  of 
mail  routes  as  distributing  or  separating  offices ;  and  where  any  such  office 
is  of  the  third  or  fourth  class,  he  may  make  a  reasonable  allowance  to  the 
postmaster  for  the  necessary  cost  of  clerical  services  arising  from  such 
duties,  and  the  provisions  of  this  act  relating  to  and  fixing  the  compensation 
or  salaries  of  postmasters  shall  take  effect  on  the  first  day  of  October  next. 
[19  Stat.  L.  82.] 

See  the  note  to  section  5  of  this  Act,  supra,  this  page. 

This  section  superseded  R.  S.  sec.  3859  noted  supra,  p.  50. 

So  much  of  this  section  as  relates  to  the  time  when  the  provisions  of  the  Act  relating 
to  compensation  shall  become  efTective  was  superseded  by  the  different  provisions  of  the 
Act  of  March  3,  1889,  ch.  142,  infra,  p.  58. 


[Sec.  1.]  Withholding  commission  on  false  returns  —  affidavit.]    That 
in  any   case   where   the   Postmaster-General   shall   be   satisfied   that   a 
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postmaster  has  made  a  false  return  of  business,  it  shall  be  within  his  dis- 
cretion to  withhold  commissions  on  such  returns,  and  to  allow  any  com- 
pensation that  under  the  circumstances  he  may  deem  reasonable :  Provided, 
That  the  form  of  a£Sdavit  to  be  made  by  postmasters  upon  their  returns 
shall  be  such  as  may  be  prescribed  by  the  Postmaster-Qeneral.  [20  Stat, 
L,  141,] 

This  waa  a  provision  of  the  Postal  Service  Appropriation  Act  of  June  17,  1878, 
ch.  259. 

A  further  provision  of  this  proviso  relating  to  the  making  of  false  returns  by  post- 
masters was  incorporated  in  renal  Laws,  (vol.  7,  p.  7S4,  and  repealed  by  section  341 
thereof  (vol.  7,  p.  989). 


No  recovery  of  commissions  after  settle- 
ment of  accounts. —  ''It  is  said  that  the 
provisions  of  the  Act  of  June  17,  1878, 
which  authorize  the  postmaster-general 
to  withhold  commissions  on  returns  which 
he  is  satisfied  are  false,  do  not  permit 
him  to  charge  a  postmaster  with  commis- 
sions on  alleged  false  returns  where  the 
accounts  have,  in  the  due  course  of  busi- 
ness, been  settled  and  allowed.  He  may 
withhold  commissions,  but  having  allowed 
them,  he  cannot  recover  them  without  due 
process  of  law.  There  is  great  force  in 
this  position."  U.  S.  v.  Case,  (N.  D. 
N.  Y.  1892)  49  Fed.  270;  U.  S.  t?.  Hutche- 
son,  (S.  D.  Ga.  1889)   39  Fed.  640. 

"  We  think  the  true  interpretation  of 
the  statute  is  that  before  the  final  adjust- 
ment of  any  postmaster's  accounts,  the 
postmaster-general,  if  he  becomes  satisfied 
that  the  postmaster  has  made  false  re- 
turns to  increase  his  compensation,  may 
withhold  the  conxpensation  allowed  by 
law,  and  allow  him  ^ch  compensation 
as  may  seem  right;  and  even  then  the 
postmaster  should  be  entitled  to  a  l^ear- 
mg  on  the  charge  of  fraud  against  him. 
But  after  his  accounts  have  been  finally 
adjusted,  and  his  compensation  been  al- 
lowed him,  the  postmaster-general  cannot 
withhold  his  compensation  —  for  he  has 
nothing  to  withhold  —  and  cause  a  read- 
justment of  the  accounts,  and  on  such  re- 
stated account  and  the  certificate  of  the 


postmaster-general,  without  other  evi- 
dence, recover  against  the  postmaster  for 
any  balance  such  readjusted  account  may 
show  due  the  government.  In  such  case 
the  fraudulent  returns  should  be  charged 
and  proved  as  in  any  case  where  the 
charge  of  fraud  is  the  basis  of  recovery  | 
for  fraud  must  be  proved  —  it  is  never 
presumed;  and  this  rule  applies  to  the 
government  as  well  as  to  individual  liti- 
gants." U.  S.  t?.  Miller,  (1892)  8  Utah 
29,  28  Pac.  957. 

Method  of  fixing  compensation. —  This 
Act  does  not  imply  that  the  Postmaster 
General  shall  dmpose  a  penalty  or  for- 
feiture upon  the  recreant  postmaster  as  a 
punishment;  but,  inasmuch  as  the  returns 
are  false,  they  cannot  be  used  as  a  basis 
to  fix  the  compensation,  and,  of  necessity, 
some  other  plan  must  be  adopted.  The 
arbitrary  power  is  given  the  Postmaster 
General  to  fix  the  compensation,  and,  in 
doing  so,  he  has  to  consider  the  circum- 
stances, and  determine  what  is  reasonable 
—  i.  e.,  what  would  be  right  and  proper  — 
approximating  what  the  postmaster  would 
have  received  if  his  returns  had  been  cor- 
rect; and  this  whether  the  returns  were 
false  from  inadvertence,  incompetency  of 
himself  or  his  assistant,  or  for  the  pur- 
pose of  fraudulently  increasing  his  com- 
pensation. U.  S.  t>.  Jaedicke,  (D.  C.  Kan. 
1896)  73  Fed.  100. 


Sec.  4.  [Appointment  and  promotion  —  substitute  carriers.]  Appoint- 
ments of  letter  carriers  in  cities  having^  two  or  more  classes  shall  be  made  to 
the  class  having  the  minimum  rate  of  pay,  and  promotions  from  the  lower 
grades  in  said  cities  shall  be  made  to  the  next  higher  grade  at  the  expiration 
of  one  year's  service,  on  certificate  of  the  postmaster  to  the  eflSciency  and 
faithfulness  of  the  candidate  during  the  preceding  year :  Provided,  however, 
That  the  Postmaster-General  be,  and  he  hereby  is,  authorized  to  appoint  one 
or  more  substitute  letter  carriers,  whose  compensation  shall  be  one  dollar 
per  annum  and  the  pro-rata  compensation  of  the  carriers  whose  routes  they 
may  be  required  to  serve.    [20  Stat.  L.  317,  as  amended  by  22  Stat.  L.  185.] 

This  section  is  from  an  Act  of  Feb.  21,  1879,  ch.  95,  entitled  "An  Act  to  iix  the 
pay  of  letter  carriers." 
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Sections  1,  2  and  3  of  this  AcC  related  to  the  classification  of  letter  carriers  and  the 
talaries  of  the  various  classes;  section  3  was  amended  by  the  Act  of  Aug.  2,  1882, 
ch.  373,  S  1,  22  Stat.  L.  185.  These  sections  were  superseded  by  the  Act  of  Jan.  3, 
1887,  ch.  14,  |§  2,  3,  noted  infra,  p.  87. 

Section  5  of  this  Act  was  superseded  by  the  Act  of  Jan.  3,  1887,  ch.  14,  infra,  p.  87. 

Section  4  here  given  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Aug.  2, 
1882,  ch.  373,  §  2.    It  originally  read  as  follows : 

"Sbc.  4.  Appointments  of  letter-carriers  in  cities  having  two  or  more  classes  shall 
be  made  to  the  class  having  the  minimum  rate  of  pay,  and  promotions  from  the  lower 
grades  in  said  cities  shall  be  made  to  the  higher  grades  to  fill  vacancies,  after  one  or 
more  years'  service,  on  certificate  of  the  postmaster  to  the  efiSciency  and  faithfulness 
of  the  candidate  during  the  preceding  year :  Provided,  however,  That  at  no  time  shall 
the  number  of  carriers  in  the  first  class,  receiving  the  maximum  salary  of  one  thousand 
dollars,  be  more  than  two-thirds  or  less  than  one-half  the  whole  number  of  carriers 
actually  in  service  in  the  city  in  which  they  are  emploved:  Provided,  further,  That  no 
boxes  for  the  collection  of  mail-matter  by  carriers  shall  be  placed  inside  of  any  building 
except  a  public  building  or  railroad-station." 

As  so-  amended  this  section  contained  also  a  proviso  as  follows:  "And  provided 
further.  That  no  boxes  for  the  collection  of  mail  matter  by  carriers  shall  be  placed 
inside  of  any  building  except  a  public  building  or  railroad  station."  This  was  super- 
seded by  the  Act  of  March  3,  18S7,  ch.  388,  §  1,  infra,  p.  87. 

Further  provisions  relating  to  substitute  carriers  we're  made  by  the  Act  of  June 
27,  1884,  ch.  126,  infra,  p.  63,  the  Act  of  March  3,  1005,  ch.  1480,  infra,  p.  71,  the 
Act  of  March  2,  1907,  ch.  2513,  infra,  p.  73,  and  the  Act  of  March  4,  1913,  ch.  143, 
infra,  p.  79. 


"  Substitute  letter  carriers  "  and  regular 
"  tetter  carriers  "  have  always  been  treated 
by  the  Post  Office  Department  and  by  Con- 
gress as  distinct  classes.  The  employment 
of  "  substitute  letter  carriers  "  is  author- 
ized by  this  Act,  the  compensation  thereby 
authorized  being  '*  one  dollar  per  annum 
wd  the  pro  rata  compensation  of  the  car- 
riers whose  routes  they  may  be  required 
to  serve,"  Alderman  r.  U.  S.,  (1908)  44 
Ct  Cfl.  35. 

The  post  office  regulation  cannot  be  con- 
stnied  to  confer  i  pon  the  First  Assistant 
Poitnuster  General  authority  to  suspend 
without  pay  or  remove  a  letter  carrier. 
In  the  absence  of  a  provision  to  the  con- 
trary, the  power  of  removal  is  incident  to 
the  power  of  appointment,  but  to  remove 
an  officer  there  must  be  a  valid  exerclHe 
of  power  by  proper  authority.  A  letter 
carrier  cannot  be  deprived  of  a  salary  un- 
less the  power  was  exercised  expressly, 
and  not  indirectly  or  by  implication.  A 
removal  or  suspension  without  pay  must 
be  upon  the  direct  order  of  the  Postmaster 
General;  and,  where  it  is  a  case  of  sus- 
pension without  pay  it  should  be  expressly 
so  stated  in  the  order.  Beuhring  v.  U.  S., 
(1910)  45  Ct.  CI.  404. 

Removal  or  reduction  discretionary  with 
Postmaster  General. —  Underlying  every 
statute  relating  to  the  appointment  of 
carriers  and  their  substitutes  is  the  power 
conferred  upon  the  Postmaster  General 
to  employ  them  as  frequently  as  the  pub- 
lic convenience  may  require.  The  power 
to  r^fulate  includes  the  power  to  remove 
QOtright,  or  to  reduce  the  number  of  regu- 
lar earners  to  the  list  of  substitutes  when- 
ever it  is  necessary  to  diminish  the  num- 
^  of  carriers  to  the  reasonable  require- 
ments of  the  serviee.  Whether  the  order 
niHler  which  the  plaintiff  was  displaced 
from  the  r^ular  roll  be  regarded  as  an 


order  of  removal  or  a  mere  reduction 
from  one  grade  of  the  service  to  another, 
it  was  for  the  Postmaster  General  to  de- 
termine the  matter  according  to  the  rea- 
sonable requirements  of  the  service  at  the 
office  where  his  action  became  the  subject 
matter  of  complaint.  The  power  to  re- 
move or  to  reduce  the  number  of  carriers 
is  necessarily  implied  in  that  officer  whose 
duty  it  became  to  administer  the  law. 
In  the  case  at  bar  the  findings  do  not 
establish  any  abuse  of  the  discretion  re- 
posed in  the  Postmaster  General.  In  the 
absence  of  proof,  we  must  assume  that  the 
discretion  was  lawfully  exercised  under 
the  statute.  If  the  removal  in  this  case 
was  lawful,  the  reduction  from  one  class 
to  another  cannot  be  the  subject  matter  of 
complaint.  The  modification  of  the  order 
of  removal  operated  for  the  benefit  of  the 
plaintiff.  When  he  was  appointed  to  an- 
other position  that  appointment  vacated 
the  office  from  which  he  was  removed. 
Dearie  t\  U.  S.,  (1900)  36  (}t.  CI.  5. 

Estoppel* —  "  Plaintiff  having  accepted 
the  terms  of  the  order  which  took  his 
name  from  the  roll  of  the  regular  letter 
carriers,  and  having  performed  duties  as 
a  substitute  carrier  without  objection  or 
protest,  he  thereby  assented  to  the  ar- 
rangement. For  this  substitute  work 
which  he  performed  until  his  promotion 
he  was  duly  paid.  ...  On  this  ground 
alone  authority  is  not  wanting  to  hold 
that  plaintiff  is  now  precluded  from  re- 
covering the  pay  annexed  to  the  place  of 
a  regular  carrier,  but  must  stand  on  the 
kind  of  service  he  agreed  to  render  and 
for  which  he  has  been  compensated." 
Dearie  v.  U.  S.,   ( 1900)    36  Ct.  CI.  6. 

Actual  promotion  necessary  for  in- 
creased salary. — A  letter  carrier  may  be 
entitled  to  a  promotion  and  his  failure 
to   receive  it  be  contrary   to   the   intent 
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of  the  statute,  but  he  cannot  recover  the  tion.     Morey  v,  U.  S.   (1900)   36  Ct.  CI. 

salary  of  the  position  to  which  he  was  603. 
entitled  if  he  did  not  receive  the  promo- 


[Sec.  1.]  [Cap  or  badge  of  postal  clerk,  etc.]  •  •  •  That  postal 
clerks,  route  agents,  and  mail  route  messengers  shall  not  be  required  to  wear 

uniform  other  than  a  cap  or  badge.    [20  Stat.  L,  357,] 

• 

This  and  the  following  section  31  are  from  the  Postal  Service  Appropriation  Act  of 
March  3,  1879,  ch.  180. 

The  penalty  for  the  unlawful  wearing  of  the  uniform  or  badge  prescribed  by  the 
Postmaster-General  was  fixed  in  Penal  Laws,  §  187,  vol.  7,  p.  745. 

A  postmaster  of  the  fourth  class  as-  not    technically    come    within    this    Act. 

signed  to  the  third  class  by  the  Post-  Wilson  v.  U.  S.,   (1891)   26  Ct.  CI.  186, 

master  General  under  Act  of   March   3,  affirmed   (1892)    144  U.  S.  24,  12  S.  Ct. 

1883,    ch.    142,    §    2,   infra,    p.    60,    does  539,  36  U.  S.   (L.  ed.)   332. 

Sec.  31.  [Salary  of  acting  postmaster.]  Any  person  performing  the 
duties  of  postmaster,  by  authority  of  the  President,  at  any  post-office  where 
there  is  a  vacancy  for  any  cause,  shall  receive  for  the  term  for  which  the 
duty  is  performed  the  same  compensation  to  which  he  would  have  been 
entitled  if  regularly  appointed  and  confirmed  as  such  postmaster;  and  all 
services  heretofore  rendered  in  like  cases  shall  be  paid  for  under  this  pro- 
vision.   [20  Stat.  L.  362,] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

The  salaries  of  postmasters  were  fixed  by  the  Act  of  March  3,  1883,  ch.  142,  §§  1,  2, 
infra,  pp.  58,  60.    See  the  notes  to  said  sections. 


An  Act  authorizing  the  Postmaster-General  to  adjust  certain  claims  of 
Postmasters  for  loss  by  Burglary,  Fire,  or  other  unavoidable  casualty. 

[Act  of  Ma/rch  17,  1882,  ch.  41,  22  Stat,  L.  29.] 

[Sec.  1.]  [Adjustment  of  claims  for  loss  by  burglary,  fire  or  other 
casualty.]  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to 
investigate  all  claims  of  postmasters  for  the  loss  of  money-order  funds, 
postal  funds,  postal  savings  funds,  postage  stamps,  stamped  envelopes,  news- 
paper wrappers,  postal  cards,  postal  savings  cards,  postal  savings  stamps, 
and  postal  savings  certificates  belonging  to  the  United  States  in  the  hands 
of  such  postmasters,  and  for  the  loss  of  key-deposit  funds,  funds  deposited 
to  cover  postage  on  mailings,  and  funds  received  as  deposits  to  cover  orders 
for  stamped  envelopes,  in  the  hands  of  such  postmasters,  resulting  from 
burglary,  fire,  or  other  unavoidable  casualty,  and  if  he  shall  determine  that 
such  loss  resulted  from  no  fault  or  negligence  on  the  part  of  such  post- 
masters, to  pay  to  such  postmasters  or  credit  them  with  the  amount  so 
ascertained  to  have  been  lost  or  destroyed,  and  also  to  credit  postmasters 
with  the  amount  of  any  remittance  of  money-order  funds,  postal  fundd,  or 
postal  savings  funds  made  by  them  in  compliance  with  the  instructions  of 
the  Postmaster-General,  which  shall  have  been  lost  or  stolen  while  in  transit 
by  mail  from  the  office  of  the  remitting  postmaster  to  the  office  designated 
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as  his  depository,  or  after  arrival  at  such  dei)ository  office  and  before 
the  postmaster  at  such  deiMwitory  office  has  become  responsible  therefor: 
Provided^  That  no  claim  exceeding  the  sum  of  $10,000  shall  be  paid  or 
credited  until  after  the  facts  shall  have  been  ascertained  by  the  Postmaster- 
General  and  reported  to  Congress,  together  with  his  recommendation 
thereon,  and  an  appropriation  made  therefor :  And  provided  further,  That 
this  Act  shall  not  embrace  any  claim  for  losses  as  aforesaid  which  accrued 
more  than  four  years  prior  to  the  date  of  approval  of  this  Act;  and  all 
such  claims  must  be  presented  within  six  months  after  such  date,  and 
no  claim  for  losses  which  may  hereafter  accrue  shall  be  allowed  unless 
presented  within  six  months  from  the  time  the  loss  occurred.  [22  Stat,  L. 
29,  as  amended  by  25  Stat.  L,  135,  29  Stat,  L,  458,  38  Stat,  L,  278.] 

Ab  originaHy  enacted  this  section  was  as  foUowB: 

"That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to  investigate  all 
claims  of  Postmasters  for  the  loss  of  money-order  funds,  postage-stamps,  stamped 
envelopea,  newspaper  wrappers,  and  postal  cards  belonging  to  the  United  States  in 
the  hands  of  such  Postmasters,  resulting  from  burglary,  fire,  or  other  unavoidable 
casualty,  and  if  he  shall  determine  that  such  loss  resulted  from  no  fault  or  negligence 
on  the  part  of  such  Postmasters,  to  pay  to  such  Postmasters  or  credit  them  with  the 
amount  so  ascertained  to  have  been  lost  or  destroyed,  and  also  to  credit  Postmasters 
with  the  amount  of  any  remittance  of  money-order  funds  made  by  them,  in  compliance 
inth  the  instructions  of  the  Postmaster-General,  which  shall  have  been  lost  or  stolen 
while  is  transit  by  mail  from  the  oflSce  of  the  remitting  Postmaster  to  the  office  desig- 
nated as  his  depository:  Provided,  That  no  claim  exceeding  the  sum  of  two  thousand 
dollars  shaU  be  paid  or  credited  imtil  after  the  facts  shall  have  been  ascertained  by 
the  Postmaster-General  and  reported  to  Congress,  together  with  his  recommendation 
thereon,  and  an  appropriation  made  therefor:  And  provided  further j  That  this  act 
shall  not  embrace  any  claim  for  losses  as  aforesaid  which  accrued  more  than  fifteen 
years  prior  to  its  passage;  and  all  such  claims  must  be  presented  to  the  Postmaster- 
General  within  six  months  after  the  taking  efTect  of  this  act;  and  no  claim  for  losses 
which  may  hereafter  accrue  shaU  be  allowed  unless  presented  within  three  months 
from  the  time  the  loss  accrued." 

It  waa  amended  by  an  Act  of  iMay  9,  189S,  ch.  231,  and  an  Act  of  June  11,  1896, 
eh.  424,  the  latter  Act  striking  out  the  word  **  two  "  which  originallv  appeared  in  the 
first  proviao,  and  inserting  in  lieu  thereof  the  word  "  ten  "  so  that  t&e  section  read  as 
•follows : 

"That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to  investigate  all 
claims  of  postmasters  for  the  loss  of  money-order  funas,  postal-funds,  postage-stamps, 
stamped  envelopes,  newspaper  wrappers,  and  postal  cards,  belonging  to  the  United 
States  in  the  hands  of  such  postmasters,  resulting  from  burglary,  fire,  or  other 
unavoidable  casualty,  and  if  he  shall  determine  that  such  loss  resulted  from  no  fault 
or  negligence  on  the  part  of  such  postmasters,  to  pay  to  such  postmasters,  or  credit 
them  with  the  amount  so  ascertained  to  have  been  lost  or  destroyed,  and  also  to 
credit  postmasters  with  the  amount  of  any  remittance  of  money-order  funds  or  postal 
funds  made  by  them  in  compliance  with  the  instructions  of  the  Postmaster-General, 
which  shall  have  been  lost  or  stolen  while  in  transit  by  mail  from  the  office  of  the 
remitting  postmaster  to  the  office  designated  as  his  depository,  or  after  arrival  at  such 
depository  office  and  before  the  postmaster  at  such  depository  office  has  become 
responsible  therefor:  Provided,  lliat  no  claim  exceeding  the  sum  of  ten  thousand 
dollars  shall  be  paid  or  credited  imtil  after  the  facts  shall  have  been  ascertained 
by  the  Postmaster-General  and  reported  to  Congress,  together  with  his  reconunenda- 
tion  thereon,  and  an  appropriation  made  therefor:  And  provided  further,  That 
this  act  shall  not  embrace  any  claim  for  losses  as  aforesaid  which  accrued  more 
than  fifteen  years  prior  to  March  seventeenth,  eighteen  hundred  and  eighty- two;  and 
all  such  claims  must  be  presented  to  the  Postmaster-General  within  six  months  from 
such  latter  date,  except  claims  for  postal  funds  which  may  be  received,  considered  and 
allowed,  if  presented  within  six  months  after  the  passage  of  this  act,  in  cases  where  the 
postmaster  had,  at  or  about  the  time  of  the  loss,  made  report  thereof  to  the  Post-Office 
department  or  to  an  inspector  or  special  agent  of  the  Department;  and  no  claim  for 
losses  which  may  hereafter  accrue  shall  be  allowed  unless  presented  within  six  months 
from  the  time  the  loss  occurred." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  Jan.  21,  1914,  ch.  12, 
I  1,  entitled  "An  Act  to  amend  the  Act  approved  May  ninth,  eighteen  hundred  and 
ng^ty-eight,  as  amended  by  the  Act  of  June  eleventh,  eighteen  hundred  and  ninely- 
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By  the  Act  of  May  18,  1916,  ch.  ,  §  14,  this  Act  waa  amended  to  include  navy 

mail  clerks  and  assistant  navy  mail  clerks.    See  Pamph.  Siipp.  No.  7  Fed.  Stat.  Ann.  27 ; 
1918  Supp.  Fed.  Stat  Ann. 


The  only  way  provided  by  law  for  a 
postmaster  to  obtain  relief  in  cases  of 
robbery  or  larceny  is  by  applying  to  the 
Postmaster  General,  under  the  provdsions 
of  this  Act,  in  which  cases,  if  the  evi- 
dence is  satisfactory  to  that  oflScer,  he 
may,  in  his  discretion,  allow  the  post- 
master credit  for  the  amount  thus  lost. 
But  with  this  exercise  of  the  grace  and 
favor  of  the  United  States  in  such  cases 
the  courts  have  nothing  to  do.  U.  S.  f. 
Fordyce,  (W.  D.  Ky.  1903)   122  Fed.  962. 

Post  office  regulation  1099. —  The  above 
provision  authorizing  the  Postmaster  Gen- 
eral "to  credit  postmasters  with  the 
amount  of  any  remittances  of  money- 
order  funds  made  by  them  in  compliance 
with  the  instructions  of  the  Postmaster 
General   which   shall   have  been   lost  or 


stolen  while  in  transit  by  mail  from  the 
office  of  the  remitting;  postmaster  fo  the 
office  designated  as  his  depository'*  does 
not  annul  post  office  regulation  1099, 
which  embodies  "  special  instructions 
about  remittances,"  out  rather  recog- 
nizes it  as  a  duty  of  postmasters  to  com- 
ply therewith  in  making  their  remittances. 
And  as  the  authority  to  credit  them  with 
lost  remittances  is  limited  to  cases  where 
the  remittance  is  made  "  in  compliance 
with  the  instructions  of  the  postmaster- 
general,"  such  compliance  forms  a  neces- 
sary element  in  each  case  to  bring  it 
within  the  statute.  (1886)  18  Op.  Atty.- 
Gen.  369. 

Liability  on  postmaster's  bonds,  in  the 
absence  of  relief  provided  in  this  section, 
see  notes  fo  R.  S.  sec.  3834,  mipra,  p.  38. 


Sec.  2.  [Report  to  Oongrefls.]  That  it  is  hereby  made  the  duty  of  the 
Postmaster  General  to  report  his  action  herein  to  Congress  annually,  with 
his  reasons  therefor  in  each  particular  case.  [22  Stat,  L,  29,  as  amended  by 
25  Stat.  L.  13 5 y  38  Stat.  L.  279.] 

This  section  as  originally  enacted  has  been  re-enacted  without  change  in  the  amend- 
ing Act  of  May  8,  1888,  ch.  23*1,  {  2,  and  the  amending  Act  of  Jan.  21,  1914,  ch.  12,  §  2. 


[Sec.  1.]  [Postmasters  at  Presidential  offices  as  disbursing  officers.] 
*  •  •  The  Postmaster  General  is  authorized  to  designate  postmasters  at 
Presidential  post-oflSces  as  disbursing  officers  for  the  payment  of  the  salaries 
of  the  officers  and  employees  of  the  postal  service  concerned  in  the  trans- 
portation of  mails  or  in  their  distribution  in  transit,  and  for  such  other 
pajonents  as  they  are  now  authorized  to  make  from  postal  revenues.  [22 
Stat.  L.  54.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  May  4,  1882,  ch.  116, 


An  Act  to  adjust  the  salaries  of  postmasters. 
[Act  -of  March  3,  1883,  ch.  142,  22  Stat.  L.  600.] 

[Seo.  1.]  [Salaries  of  postmasters  of  first,  second,  and  third  classes.] 

That  the  respective  compensation  of  postmasters  of  the  first,  second,  and 
third  cla.sses  shall  be  annual  salaries,  assigned  in  even  hundreds  of  dollars, 
and  payable  in  quarterly  payments,  to  be  ascertained  and  fixed  by  the 
Postmaster  General  from  their  respective  quarterly  returns  to  the  Auditor 
of  the  Treasury  for  the  Post  Office  Department,  or  copies  or  duplicates 
thereof,  to  be  forwarded  to  the  First  Assistant  Postmaster-General,  for 
four  quarters  immediately  preceding  the  adjustment,  at  the  following  rates, 
namely : 
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FIRST  CLASS. 

Gross  receipts,  forty  thousand  dollars,  and  not  exceeding  forty-five  thou- 
sand dollars,  salary,  three  thousand  dollars [.] 

Gross  receipts,  forty-five  thousand  dollars,  and  not  exceeding  sixty  thou- 
sand dollars,  salary,  three  thousand  one  hundred  dollars. 

Gross  receipts,  sixty  thousand  dollars,  and  not  exceeding  eighty  thousand 
dollars,  salary,  three  thousand  two  hundred  dollars. 

Gross  receipts,  eighty  thousand  dollars,  and  not  exceeding  one  hundred 
and  ten  thousand  dollars,  salary,  three  thousand  three  hundred  dollars. 

Gross  receipts,  one  hundred  and  ten  thousand  dollars,  and  not  exceeding 
one  hundred  and  fiif ty  thousand  dollars,  salary,  three  thousand  four  hun- 
dred dollars. 

Gross  receipts,  one  hundred  and  fifty  thousand  dollars,  and  not  exceeding 
two  hundred  thousand  dollars,  salary,  three  thousand  five  hundred  dollars. 

Gross  receipts,  two  hundred  thousand  dollars,  and  not  exceeding  two 
hundred  and  sixty  thousand  dollars,  salary,  three  thousand  six  hundred 
dollars. 

Gross  receipts  two  hundred  and  sixty  thousand  dollars,  and  not  exceed- 
ing three  hundred  and  thirty  thousand  dollars,  salary,  three  thousand  seven 
hundred  dollars. 

Gross  receipts,  three  hundred  and  thirty  thousand  dollars,  and  not 
exceeding  four  hundred  thousand  dollars,  salary,  three  thousand  eight 
hundred  dollars. 

Gross  receipts  four  hundred  thousand  dollars,  and  not  exceeding  four 
hundred  and  fifty  thousand  dollars,  salary,  three  thousand  nine  hundred 
dollars. 

Gross  receipts,  four  hundred  and  fifty  thousand  dollars,  and  not  exceed- 
ing five  hundred  thousand  dollars,  salary,  four  thousand  dollars. 

Gross  receipts  five  hundred  thousand  dollars,  and  not  exceeding  six  hun- 
dred thousand  dollars,  salary,  five  thousand  dollars [.] 

Gross  receipts,  six  hundred  thousand  dollars  and  upwards,  salary,  six 
thousand  dollars. 

SECOND  CLASS. 

Gross  receipts,  eight  thousand  dollars,  and  not  exceeding  nine  thousand 
dollars,  salary,  two  thousand  dollars. 

Gross  receipts,  nine  thousand  dollars,  and  not  exceeding  ten  thousand 
dollars,  salary,  two  thousand  one  hundred  dollars  [.] 

Gross  receipts,  ten  thousand  dollars,  and  not  exceeding  eleven  thousand 
dollars,  salary,  two  thousand  two  hundred  dollars. 

Gross  receipts,  eleven  thousand  dollars,  and  not  exceeding  thirteen 
thousand  dollars,  salary,  two  thousand  three  hundred  dollars. 

Gross  receipts,  thirteen  thousand  dollars  and  not  exceeding  sixteen  thou- 
sand dollars,  salary,  two  thousand  four  hundred  dollars. 

Gross  receipts,  sixteen  thousand  dollars,  and  not  exceeding  twenty  thou- 
sand dollars,  salary,  two  thousand  five  hundred  dollars. 

Gross  receipts,  twenty  thousand  dollars,  and  not  exceeding  twenty  four 
thousand  dollars,  salary,  two  thousand  six  hundred  dollars. 

Gross  receipts,  twenty  four  thousand  dollars,  and  not  exceeding  thirty 
thousand  dollars,  salary,  two  thousand  seven  hundred  dollars. 
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Gross  receipts,  thirty  thousand  dollars,  and  not  exceeding  thirty-five 
thousand  dollars,  salary,  two  thousand  eight  hundred  dollars. 

Gross  receipts,  thirty-five  thousand  dollars,  and  not  exceeding  forty  thou- 
sand dollars,  salary,  two  thousand  nine  hundred  dollars. 


THIRD   CLASS. 

Gross  receipts,  one  thousand  nine  hundred  dollars,  and  not  exceeding  two 
thousand  one  hundred  dollars,  salary,  one  thousand  dollars. 

Gross  receipts,  two  thousand  one  hundred  dollars,  and  not  exceeding 
two  thousand  four  hundred  dollars,  salary,  one  thousand  one  hundred 
dollars. 

Gross  receipts,  two  thousand  four  hundred  dollars,  and  not  exceeding 
two  thousand  seven  hundred  dollars,  salary,  one  thousand  two  hundred 
dollars. 

Gross  receipts  two  thousand  seven  hundred  dollars,  and  not  exceeding 
three  thousand  dollars,  salary,  one  thousand  three  hundred  dollars [.] 

Gross  receipts,  three  thousand  dollars,  and  not  exceeding  three  thousand 
five  hundred  dollars,  salary,  one  thousand  four  hundred  dollars  [.] 

Gross  receipts,  three  thousand  five  hundred  dollars,  and  not  exceeding 
four  thousand  two  hundred  dollars,  salary,  one  thousand  five  hundred 
dollars. 

Gross  receipts,  four  thousand  two  hundred  dollars,  and  not  exceeding 
five  thousand  dollars,  salary,  one  thousand  six  hundred  dollars. 

Gross  receipts,  five  thousand  dollars,  and  not  exceeding  six  thousand  dol- 
lars, salary,  one  thousand  seven  hundred  dollars. 

Gross  receipts,  six  thousand  dollars,  and  not  exceeding  seven  thousand 
dollars,  salary,  one  thousand  eight  hundred  dollars [.] 

Gross  receipts,  seven  thousand  dollars,  and  not  exceeding  eight  thousand 
dollars,  salary,  one  thousand  nine  hundred  dollars. 

And  in  order  to  ascertain  the  amount  of  the  postal  receipts  of  each 
ofiice,  the  Postmaster-General  may  require  postmasters  to  furnish  the 
department  with  certified  copies  of  their  quarterly  returns  to  the  auditor 
at  such  times  and  for  such  periods  as  he  may  deem  necessary  in  each  case[.] 
[22  Stat  L.  600.] 

This  Act  superseded  R.  S.  sec.  3852,  noted  supra,  p.  49,  in  part  the  Act  of  June  23, 

1874,  ch.  456,  §  11,  18  Stot.  L.  233,  the  Act  of  July  12,  187«,  ch.  171,  §§  7,  8,  10,  12, 
19  Stat.  L.  81,  and  the  Act  of  June  17,  1878,  ch.  259,  20  Stat.  L.  141. 

The  Act  of  March  3,  1879,  ch.  180,  §  31,  supra,  p.  56,  prescribed  the  compensation 
of  acting  postmasters. 
The  salary  of  the  postmaster  of  New  York  city  was  fixed  by  the  Act  of  March  3, 

1875,  ch.  128,  I  1,  supra,  p.  52. 

The  salary  of  the  postmaster  at  Chicago  was  fixed  by  the  Act  of  March  3,  1903, 
ch.  1009,  I  1,  infra,  p.  69. 

The  salaries  of  the  postmasters  at  Boston  and  Philadelphia  were  fixed  by  the  Act 
of  May  27,  J908,  ch.  206,  infra,  p.  73. 

The  salary  of  the  postmaster  at  St.  Louis,  Mo.,  was  fixed  by  the  Act  of  March  4, 
1911,  ch.  241,  §  1,  infra,  p.  75. 

FOURTH   CLASS. 

Sec.  2.  [Salaries  of  postmasters  of  fourth  class.]  That  the  compensa- 
tion of  postmasters  of  the  fourth  class  shall  be  fixed  upon  the  basis  of  the 
whole  of  the  box-rents  collected  at  their  offices  and  commissions  upon  the 
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amount  of  canceled  postage-due  stamps  (provided  for  in  section  two  hun- 
dred and  seventy  of  the  Revised  Laws  and  regulations,  edition  of  eighteen 
hundred  and  seventy-nine),  and  on  postage  stamps,  official  stamps,  stamped 
envelope,  postal  cards,  and  newspaper  and  periodical  stamps  canceled,  on 
matter  actually  mailed  at  their  oflSces,  and  on  amounts  received  from  waste 
paper,  dead  newspapers,  printed  matter,  and  twine  sold,  at  the  following 
rates,  namely :  On  the  first  fifty  dollars  or  less  per  quarter,  one  hundred 
per  centum ;  on  the  next  one  hundred  dollars  or  less  per  quarter,  sixty  per 
centum ;  on  the  next  two  hundred  dollars  or  less  per  quarter,  fifty  per  cen- 
tum; and  on  all  the  balance,  forty  per  centum,  the  same  to  be  ascertained 
and  allowed  by  the  Auditor  of  the  Treasury  for  the  Post-Office  Department 
in  the  settlement  of  the  accounts  of  such  postmasters  upon  their  sworn  quar- 
terly returns:  Provided,  That  when  the  compensation  of  any  postmaster 
of  this  class  shall  reach  two  hundred  and  fifty  dollars  for  four  consecutive 
quarters  each,  exclusive  of  commissions  on  money-order  business,  and  when 
the  returns  to  the  auditor  for  four  consecutive  quarters  shall  show  him  to  be 
entitled  to  a  compensation  in  excess  of  two  hundred  and  fifty  dollars  per 
quarter,  the  auditor  shall  report  such  fact  to  the  Postmaster-General,  who 
shall  assign  the  office  to  its  proper  class,  and  fix  the  salary  of  the  post- 
master as  provided  by  section  one  of  this  act :  Provided  further,  That  in 
no  case  shall  there  be  allowed  to  any  postmaster  of  this  class  a  compensa- 
tion greater  than  two  hundred  and  fifty  dollars  in  any  one  of  the  first, 
tliree  quarters  of  any  fiscal  year,  exclusive  of  money-order  commissions, 
and  in  the  last  quarter  of  each  fiscal  year  there  shall  be  allowed  such  further 
sum  as  he  may  be  entitled  to  under  the  provisions  of  this  act,  not  exceeding 
for  the  whole  fiscal  year  the  sum  of  one  thousand  dollars  exclusive  of  money- 
order  commissions.    [22  Stat,  L.  602.] 

^    See  the  note  to  the  preceding  section  1  of  this  Act. 

», 

**  The  sole  theory  of  the  act  of  1883  is      section  208  in  Penal  Laws,  vol.  7,  p.  786, 


that  every  postmaster  shaH  receive  a  sal- 
ary dependent  upon  and  regulated  by  the 
amount  of  business  done  at  his  office 
(U.  S.  t?.  VTilson,  [1892]  144  U.  S.  24, 
28,  12  S.  Ct.  539,  36  U.  S.  (L.  ed.)  332) 
under  nomaal  and  natural  sales  of  stamps, 
not  unlawfully  induced  sales."  U.  S.  v. 
Foster,  (1914)  233  U.  8.  515,  34  S.  Ct. 
666,  58  U.  S.  (L.  ed.)  1074,  reversinq 
judgment  (D.  C.  Mass.  1913)  211  Fed. 
206,  holding   that   sales   in   violation   of 


were  not  to  be  regarded  as  part  of  the 
gross  receipts. 

Sight  to  sue  for  salary. —  When  the  law 
sets  specific  bounds  to  the  discretion 
which  the  Postmaster  General  may  exer- 
cise, ''then  postmasters,  like  other  sal- 
aried officers,  are  entitled  to  sue  for  and 
recover  whatever  the  law  declares  there 
shall  be  paid."  FairchUd  17.  U.  S.,  (1876) 
12  Ct.  CI.  226. 


Sec.  3.  [Orders  relative  to  salaries.]  That  the  Postmaster-Oeneral  shall 
make  all  orders  relative  to  the  salaries  of  postmasters ;  and  any  change  made 
in  such  salaries  shall  not  take  effect  until  the  first  day  of  the  quarter  next 
following  the  order ;  and  the  auditor  shall  be  notified  of  any  and  all  changes 
of  salaries.     [22  Stat,  L.  6a2.] 

See  the  Botes  to  section  1  of  this  Act,  supra,  p.  60. 


Prevention  of  retroactive  orders. —  This 
Aet  provides  that  changes  in  the  salaries 
of  postmasters  shall  not  take  effect  until 
the  first  day  of  the  quarter  next  following 
the  date  of  the  order  making  them.  It 
niay  be  that  a  proper  order  of  adjustment 
of  the  pending  accounts  of  a  postmaster 
under  the  Act  of  June  17,  1878,  ch.  259, 
'twpra,  p.    53,  would  not  fall  under  the 


ban  of  this  Act,  but  it  is  a  striking  illus- 
tration of  the  policy  of  Congress  to  pre- 
vent, whenever  it  is  possible,  retroactive 
laws,  decisions,  or  orders.  Jaedicke  17. 
U.  S.,  (C.  O.  A.  8th  Cir.  1898)  85  Fed. 
372,  56  U.  S.  App.  409,  29  C.  C.  A.  199. 

Rulings  under  the  Act  of  187a,  ch.  335. 
— ^A  subsequent  section  of  the  statute 
(section  84)    contained  a  proviso  "That 
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in  cases  of  extraordinary  increase  or  de- 
crease in  the  business  of  any  post  office, 
the  Postmaster  General  may  adjust  the 
salary  "  so  as  to  take  effect  from  the  be- 
ginning of  a  preceding  instead  of  from 
the  beginning  of  a  succeeding  quarter. 
But  this  proviso  was  manifestly  a  mere 
exception  to  the  general  requirement  of 
the  same  section,  that  all  changes  of  sal- 
ary shall  take  effect  subsequently  to  the 
readjustment.     Moreover,  if  it  were  not 


so,  the  proviso  established  no  rule  or 
standard  for  determining  what  is  "  an 
extraordinary  increase  or  decrease  in  the 
business  of  any  post  office,"  and  the  judi- 
ciary has  no  more  right  to  apply  its  dis- 
cretion in  the  one  case  than  in  the  other. 
Discretion  here  is  necessary  to  determine 
what  is  an  extraordinary  increase  or  de- 
crease, and  that  discretion  is  evidently 
confided  to  the  Postmaster  Greneral.  Fair- 
child  t»,  U.  S.,   (1876)    12  Ct.  CI.  226. 


Sec.  4.  [Annual  readjustment  of  salaries.]  That  the  salaries  of  post- 
masters of  the  first,  second  and  third  classes  shall  be  readjusted  by  the 
Postmaster  General,  the  first  adjustment  (under  this  act)  to  take  effect 
simultaneously  with  the  reduction  of  the  rates  of  postage,  and  thereafter 
at  the  beginning  of  each  fiscal  year;  and  the  salary  of  the  postmaster  at 
Washington  City,  District  of  Columbia,  shall  be  five  thousand  dollars; 
and  in  no  case  shall  the  salary  of  any  postmaster  exceed  the  sum  of  six 
thousand  dojlars,  except  in  the  city  of  New  York,  where  the  salary  of  the 
postmaster  shall  remain  as  now  fixed  by  law,  at  eight  thousand  dollars  per 
annum.    [22  Stat.  L.  602.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  60. 

So  much  of  this  section  as  fixed  the  salary  of  the  postmaster  at  Washington,  D.  C, 
was  repealed  by  the  Act  of  Feb.  7,  190O,  ch.  11,  infra,  p.  69. 


The  Revised  Post  Office  Act,  1872  (17 
Stat.  L.  283,  295,  §§  82,  S^),  contemplated 
two  classes  of  readjustments  of  postmas- 
ters' salaries.  The  biennial  readjustm^it 
was  general  and  mandatory;  the  statute 
was  imperative;  the  basis  and  method 
were  clearly  defined;  the  duty  of  readjust- 
ing inyolved  no  discretion  and  was  minis- 
terial. The  adjustment  "  in  special  cases  " 
was  not  confined  to  biennial  periods;  it 
may  be  as  often  as  the  Postmaster  Gen- 
eral "  may  deem  expedient."  "  Discretion 
is  necessary  to  determine  what  is  '  an 
extraordinary  increase  or  decrease  in  the 
business  of  any  post  office,'  and  it  is  con- 
fided to  the  postmaster-general."  Fair- 
child  V.  U.  S.,   (1876)    12  Ct.  CI.  226. 

Nor  did  the  Act  require  a  biennial  re- 
adjustment of  salaries  which  should  su- 
persede that  previously  made  on  the  1st 
of  June,  to  go  into  operation  on  the  Ist 
of  July.  The  statute  is  imperative  that 
there  shall  be  biennial  readjustments,  but 
is  silent  as  to  the  time  when  they  shall 
be  made;  nor  did  it  in  terms  disturb 
those  made  under  the  previous  statute. 
The  effect  was  to  leave  the  time  when 
the  first  under  the  new  statute  should 
be  made  to  the  discretion  of  the  Post- 
master General,  with  the  limitation  that 
it  should  take  place  within  two  years. 
Fairchild  t\  U.  S.,  (1876)   12  Ct.  CI.  226. 

"After  a  salary  of  a  postmaster  has 
been  fixed,  a  readjustment  by  the  post- 
master-general must  be  made  before  it 
can  be  increased,  and  the  readjustment 
takes  effect  in  all  cases  prospectively." 
U.  S.  i\  McLean,  (1878)  96  U.  S.  750, 
24  U.  S.  (L.  ed  )  679. 


What  is  not  a  readjustment. — ^A  state- 
ment of  computation  made  up  from  the 
books  of  the  Post  Office  Department  at 
the  request  of  a  Senator,  but  never 
adopted  by  the  Postmaster  General,  is 
not  an  adjustment  of  salary.  Birdsong 
V.  U.  S.,  (1899)   34  Ct.  CI.  437. 

A  statement  of  readjustment  made  by 
a  clerk  in  the  Post  Office  Department 
showing  the  amount  to  which  the  claim- 
ant is  entitled,  but  not  apparently  acted 
upon  by  the  Postmaster  General,  cannot 
be  taken  as  the  readjustment  prescribed 
by  the  Act  1883.  Trask  v.  U.  S.,  (1892) 
27  Ct.  a.  330. 

A  report  by  the  Postmaster  Greneral  to 
Congress  stating  in  general  terms  that 
claims  filed  before  a  certain  day  **  have 
been  reviewed  "  and  that  the  review  "  has 
been  completed"  is  insufficient  to  estaJb- 
lish  the  readjustment  of  any  single  post- 
master's salary.  Peysert  v.  U.  S.,  (1906) 
41  Ct.  CI.  311. 

A  suit  against  the  government  brought 
by  a  postmaster  to  recover  an  aU^ed  bal- 
ance of  salary  unpaid  cannot  be  main- 
tained unless  a  readjustment  has  pre- 
ceded it.  Birdsong  r.  U.  S.,  (1899)  34 
Ct.  CI.  437,  following  "  a  decision  by  the 
Supreme  Court  in  a  similar  case,"  in  U. 
S.  V.  McLean,  (1878)  95  U.  8.  750,  24  U. 
S.   (L.  ed.)   579. 

Beadjustment  in  such  cases  is  essential 
to  recovery,  and  the  vital  thing  to  be 
considered  is  the  fact  of  readjustment. 
Peysert  v.  U.  S.,   (1906)    41  Ct.  CI.  311. 

A  readjustment  is  necessary  to  con- 
summate a  right  of  action.  A  court  can- 
not perform  the  executive  act  of  making 
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the  readjustment  if  the  Postmaftter  Gea- 
eral  n^lects  that  performance  of  his 
duty.  Traak  v.  U.  S.,  (1892)  27  Ct.  CI. 
330;  BirdBong  v.  U.  S.,  (1899)  34  Gt.  Gl. 
437. 

Evidence  of  readjustment. —  An  execu- 
tive act,  like  the  readjustment  of  a  post- 
master's salary  by  the  Postmaster  Gen- 
eral, cannot  be  established  by  parol  or  by 
secondary  evidence  where  the  records  of 
the  Department  exist.  Neither  can  it  be 
inferred  from  facts  and  circumstances 
and  printed  records  of  the  Department 
that  the  Postmaster  General  did  at  some 


unknown  time  readjust  the  salary..  The 
readjustment,  if  it  exist,  must  be  pro- 
duced; and  if  it  does  not  exist  its  terms 
must  be  shown  by  secondary  evidence,  so 
that  the  court  will  know  precisely  what 
the  Postmaster  General  did  and  the  time 
of  his  doing  it.  Peysert  t?.  U.  S.,  (1906) 
41  Ct.  CI.  311. 

Parol  evidence  to  show  the  adoption  or 
ratification  of  an  alleged  readjustment  of 
salary  by  the  Postmaster  General  in  the 
absence  of  record  evidence  is  inadmissible. 
Trask  v.  U.  S.,  (1892)  27  Ct.  Ci.  330. 


An  act  to  grant  letter-carriers  at  free-delivery  offices  fifteen  days'  leave 

of  absence  in  each  year. 

[Act  of  June  27,  1884,  ch.  126,  ^3  Stat  L.  60.] 

[Leave  of  absence — substitute  carriers.]  That  all  letter-carriers  at 
free-delivery  offices  shall  be  entitled  to  leave  of  absence,  not  to  exceed 
fifteen  day^  in  each  year,  without  loss  of  pay ;  and  the  Postmaster-General 
is  hereby  authorized  to  employ,  when  necessary,  during  the  time  such  leave 
of  absence  is  granted,  such  number  of  substitute  letter-carriers  as  may  be 
deemed  advisable,  who  shall  be  paid  for  services  rendered  at  the  rate  of  six 
hundred  dollars  X)er  annum.    [23  Stat.  L.  €0.] 


[Sec.  1.]  [Postmasters  at  money-order  offices  as  disbursing  officers.] 
•  •  •  The  Postmaster-General  is  authorized  to  designate  postmasters  at 
moDey-order  post-offices  as  disbursing  officers  for  the  payment  of  the  salaries 
of  officers  and  employees  of  the  postal  service,  and  for  such  other  payments 
as  postmasters  are  now  authorized  to  make  from  postal  revenues.  [23  Stat. 
L.  156.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  5>  18S4|  ch.  234. 


[Sec.  1.]  [Assignment  of  clerks  in  office.]  •  •  •  And  postmasters 
are  authorized,  with  the  approval  of  the  Postmaster-General,  to  assign  at 
any  time  any  clerk  or  employ^  of  their  respective  post-offices  to  duty  in  any 
branch  thereof:  Provided  always,  That  any  employe  shall  be  paid  from 
money-order  funds  for  such  time  as  he  is  engaged  in  money-order  work. 
[23  Stat.  L.  385.] 

This  and  the  foUowing  paragraph  of  the  text  are  from  the  Postal  Service  Appropria- 
tion Act  of  March  3,  1885,  ch.  342. 

[Termination  of  lease  of  building.]  •  •  •  And  whenever  any  build- 
ing or  part  of  a  building  under  lease  becomes  unfit  for  use  as  a  post-office,  no 
rent  shall  be  paid  until  the  same  shall  be  put  in  a  satisfactory  condition  by 
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the  owner  thereof  for  occupation  as  a  post-oflSce,  or  the  lease  may  be  can- 
celed, at  the  option  of  the  Postmaster-General ;  and  a  lease  shall  cease  and 
terminate  whenever  a  post-office  can  be  moved  into  a  Government  building. 
[23  Stat  L.  386.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

Where  the   tenancy  is   from   year  to  properly     refuse    the     demand     of     the 

year,  the  government  may  terminate  it  by  insular    government    of    Porto    Rico    for 

giving  such  notice  as  is  required  by  the  rent  for  the  post  office  building  at  San 

law  of  the  state  in  which  the  property  is  Juan  which  belonged  to  the  Spanish  gov- 

situated.     (1885)   18  Op.  Atty.Gen.  215.  ernment  and  came  into  the  possession  of 

Building     acquired     from     Spain. —  In  the    United   States   with   the   cession    of 

(1901)    23    Op.    Atty.Gen.    571,    it    was  Porto  Rico, 
ruled  that  the  Postmaster  General  might 


[Sec.  1.]  [Clerks,  employees,  etc.,  in  post-offlces  — classiflcation— pro. 
motion — roster.]  *  *  *  That  the  Postmaster-General  be,  and  he  is 
hereby,  authorized  to  classify  and  fix  the  salaries  of  the  clerks  and 
employees  attached  to  the  first-class  post-oflSces,  from  and  after  July  first, 
eighteen  hundred  and  eighty-nine,  as  hereinafter  provided : 

Provided,  however,  That  the  aggregate  salaries  as  fixed  by  such  classifica- 
tion shall  not  exceed  the  sum  hereby  appropriated,  namely : 

Assistant  postmaster,  salary  not  exceeding  fifty  per  centum  of  the  salary 
of  the  postmaster,  as  provided  by  act  of  March  third,  eighteen  hundred 
and  eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thousand 
five  hundred  dollars  to  not  exceeding  three  thousand  dollars  per  annum, 
except  New  York,  New  York,  where  the  salary  of  the  assistant  postmaster 
shall  be  fixed  at  three  thousand  five  hundred  dollars  per  annum,  and  that 
of  the  second  assistant  postmaster  at  two  thousand  dollars  per  annum. 

Secretary  and  stenographer  to  postmaster,  five  classes,  salary,  graded  in 
even  hundreds  of  dollars,  from  one  thousand  two  hundred  dollars  to  not 
exceeding  one  thousand  six  hundred  dollars  per  annum. 

Cashier,  five  classes,  salary,  graded  in  even  hundreds  of  dollars,  at  one 
thousand  eight  hundred  dollars,  two  thousand  dollars,  two  thousand  two 
hundred  dollars,  two  thousand  four  hundred  dollars,  and  not  exceeding 
two  thousand  six  hundred  dollars  per  annum. 

Assistant  cashier,  three  classes,  salary,  graded  in  even  hundreds  of  dol- 
lars, at  one  thousand  two  hundred  dollars,  one  thousand  three  hundred 
dollars,  and  not  exceeding  one  thousand  four  hundred  dollars  per  annum. 

Finance  clerks,  including  book-keepers,  six  classes,  salary,  graded  in  even 
hundreds  of  dollars,  from  one  thousand  two  hundred  dollars  to  not  exceed- 
ing one  thousand  seven  hundred  dollars  per  annum. 

Stamp  clerks,  ten  classes,  salary,  graded  in  even  hundreds  of  dollars,  from 
eight  hundred  dollars  to  not  exceeding  one  thousand  seven  hundred  dollars 
per  annum. 

Stamp  agents,  as  now  compensated,  at  twenty-four  dollars  per  annum. 

Superintendents  of  mails,  salary  not  exceeding  forty-five  per  centum  of 
the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third,  eigh- 
teen hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from 
one  thousand  three  hundred  dollars  to  not  exceeding  two  thousand  seven 
hundred  dollars  per  annum,  except  at  New  York,  New  York,  where  the 
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salary  of  the  superintendexit  of  mails  shall  be  fixed  at  three  thousand  two 
hundred  dollars  per  annum. 

Assistant  superintendents  of  mails,  three  classes,  salary,  graded  in  even 
hundreds  of  doUars,  at  one  thousand  two  hundred  dollars,  one  thousand 
three  hundred  dollars,  and  not  exceeding  one  thousand  four  hundred  dol- 
lars per  annum. 

Superintendents  of  delivery,  salary  not  exceeding  forty-five  per  centum 
of  the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third, 
eighteen  hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars, 
from  one  thousand  three  hundred  dollars  to  not  exceeding  two  thousand 
seven  hundred  dollars  per  annum,  except  at  New  York,  New  York,  where 
the  salary  of  the  superintendent  of  delivery  shall  be  fixed  at  three  thousand 
two  hundred  dollars  per  annum. 

Assistant  superintendents  of  delivery,  three  classes,  salary,  graded  in 
even  hundreds  of  dollars,  at  one  thousand  two  hundred  dollars,  one  thou- 
sand three  hundred  dollars,  and  not  exceeding  one  thousand  four  himdred 
dollars  per  annum. 

Superintendents  of  registry,  salary  not  exceeding  thirty-five  per  centum 
of  the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third, 
eighteen  hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars, 
from  one  thousand  dollars  to  not  exceeding  two  thousand  one  hundred 
dollars  per  annum,  except  at  New  York,  New  York,  Chicago,  Illinois,  and 
Washington,  District  of  Columbia,  where  the  salary  of  the  superintendent 
of  registry  shall  be  fixed  at  not  exceeding  forty  per  centum  of  the  salary 
of  the  postmaster,  as  provided  by  the  act  of  March  third,  eighteen  hundred 
and  eighty-three. 

Assistant  superintendents  of  registry,  salary  not  exceeding  twenty-five 
per  centum  of  the  salary  of  the  postmaster,  as  provided  by  the  act  of  March 
third,  eighteen  hundred  and  eighty-three,  graded  in  even  hundreds  of  dol- 
lars, from  one  thousand  dollars  to  not  exceeding  one  thousand  five  hundred 
dollars  per  ahnum,  except  at  New  York,  New  York,  where  the  salary  of 
the  first  and  second  assistant  superintendents  of  registry  shall  be  fixed  at 
two  thousand  four  hundred  dollars  and  one  thousand  eight  hundred  dollars 
per  annum,  respectively. 

Superintendent,  money  order  division,  salary  not  exceeding  forty  per 
centum  of  the  salary  of  the  postmaster,  as  provided  by  the  act  of  March 
third,  eighteen  hundred  and  eighty-three,  graded  in  even  hundreds  of  dol- 
lars, from  one  thousand  dollars  to  not  exceeding  two  thousand  four  hundred 
dollars  per  annum,  except  at  New  York,  New  York,  where  the  salary  of  the 
superintendent  of  the  money-order  division  shall  be  fixed  at  three  thousand 
two  hundred  dollars  per  annum. 

Assistant  superintendent,  money  order  division,  ten  classes,  salary,  graded 
in  even  hundreds  of  dollars,  from  eight  hundred  dollars  to  not  exceeding 
one  thousand  eight  hundred  dollars  per  annum,  except  at  New  York,  New 
York,  where  the  salary  of  the  first  and  second  assistant  superintendents  of 
money  order  [division?]  and  the  chief  book  keeper  shall  be  fixed  at  two 
thousand  four  hundred  dollars,  one  thousand  eight  hundred  dollars,  and 
one  thousand  eight  hundred  dollars  respectively. 

Superintendents  of  stations,  ten  classes,  salary,  graded  in  even  hundreds 
of  dollars,  from  one  thousand  dollars  to  not  exceeding  two  thousand  dollars 
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per  annum,  except  at  New  York,  New  York,  where  the  salaries  of  the  super- 
intendents of  Stations  *'A"  and  **  D  "  shall  be  fixed  at  two  thousand  five 
hundred  dollars  each  per  annum,  and  superintendents  of  Stations  '*  E  '' 
and  **  P  '*  shall  be  fixed  at  two  thousand  two  hundred  dollars  each  per 
annum. 

Clerks  in  charge  of  stations,  nine  classes,  salary,  graded  in  even  hundreds 
of  dollars,  from  one  hundred  dollars  to  not  exceeding  nine  hundred  dollars 
per  annum. 

Foremen  of  crews  or  working  sections,  six  classes,  salary,  graded  in  even 
hundreds  of  dollars,  from  nine  hundred  dollars  to  not  exceeding  one  thou- 
sand four  hundred  dollars  per  annum. 

Mailing  clerks,  letter  distributers,  dispatchers,  registry,  money  order, 
directory,  and  nixie  clerks,  nine  classes,  salary,  graded  in  even  hundreds  of 
dollars,  from  six  hundred  dollars  to  not  exceeding  one  thousand  four  hun- 
dred dollars  per  annum. 

Separators  and  assorters,  paper  distributors,  record  clerks,  general- 
delivery  clerks,  inquiry  clerks,  clerks  for  special  delivery  mail,  raters  of 
third  and  fourth  class  mail  matter,  weighers  of  second  class  mail  matter, 
stock  or  supply  clerks,  and  time  keepers,  seven  classes,  salary,  graded  in 
even  hundreds  of  dollars,  from  six  hundred  dollars  to  not  exceeding  one 
thousand  two  hundred  dollars  per  annum. 

Stampers  and  mail  messengers,  five  classes,  salary,  graded  in  even  hun- 
dreds of  dollars,  from  four  hundred  dollars  to  not  exceeding  eight  hundred 
dollars  per  annum. 

Printers,  four  classes,  salary,  graded  in  even  hundreds  of  dollars,  from 
nine  hundred  dollars  to  not  exceeding  one  thousand  two  hundred  dollars 
per  annum. 

Pressmen,  messengers,  watchmen,  laborers,  janitors,  porters,  firemen,  car- 
penters, waste-paper  examiners,  and  general-utility  clerks,  four  classes, 
salary,  graded  in  even  hundreds  of  dollars,  from  four  hundred  dollars  to 
not  exceeding  seven  hundred  dollars  per  annum. 

Auditor  and  draughtsman  at  New  York,  New  York,  three  thousand  dol- 
lars and  one  thousand  two  hundred  dollars  per  annum  respectively. 

That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to  classify 
and  fix  the  salaries  of  the  clerks  attached  to  the  second  class  post-oflBces, 
from  and  after  July  first,  eighteen  hundred  and  eighty-nine,  as  hereinafter 
provided : 

Provided,  hoivever,  That  the  aggregate  salaries  as  fixed  by  such  classifi- 
cation as  shall  be  made  under  this  act  shall  not  exceed  the  several  sums 
appropriated  by  this  act  for  the  service  authorized  to  be  classified,  namely : 

Chief  clerk,  nine  classes,  salary,  graded  in  even  hundred  [s]  of  dollars, 
from  seven  hundred  dollars  to  not  exceeding  one  thousand  five  hundred  dol- 
lars per  annum. 

Mailing  clerks,  letter  distributers,  dispatchers,  registry  clerks,  stamp 
clerks,  and  money-order  clerks,  five  classes,  salary,  graded  in  even  hun- 
dreds of  dollars,  from  six  hundred  dollars  to  not  exceeding  one  thousand 
dollars  per  annum. 

Separators,  and  assorters,  paper-distributers,  general-delivery  clerks,  and 
general  utility  clerks,  four  classes,  salary,  graded  in  even  hundreds  of  dol- 
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lars,  from  six  hundred  dollars  to  not  exceeding  nine  hundred  dollars  per 
annum. 

Stampers,  messengers,  porters,  janitors,  and  watchmen,  four  classes, 
salary,  graded  in  even  hundreds  of  dollars,  from  three  hundred  dollars  to 
not  exceeding  six  hundred  dollars : 

Fromded,  That  when  the  salaries  hereinbefore  stated  are  adjusted  and 
fixed,  no  clerk  or  employee  shall  be  promoted  or  advanced  in  grade  or  salary 
without  the  approval  of  the  Postmaster-General,  in  accordance  with  the 
requirement  of  section  four  hundred  and  sixty-four.  Postal  Laws  and 
Regulations,  edition  of  eighteen  hundred  and  eighty-seven;  and  hereafter 
postmasters  at  offices  of  the  first  and  second  classes  shall  submit  rosters  of 
the  clerks  attached  to  their  respective  offices  to  the  Postmaster-General, 
to  take  effect  from  the  first  day  of  the  fiscal  year,  July  first,  instead  of 
January  first,  as  heretofore;  and  no  roster  shall  be  considered  in  effect  until 
approved  by  the  Postmaster-General. 

That  all  acts  and  parts  of  acts  that  conflict  with  the  provisions  herein- 
before stated  are  hereby  repealed.     [25  Stat.  L.  841.] 

The  preceding  paragraphs  are  continuous  provisions  from  the  Postal  Service  Appro- 
priation Act  of  March  2,  18S9,  ch.  374,  S  1. 

"  So  far  as  this  Act  makes  appropriations  for  one  year,  it  is  temporary  only :  but  ba 
it  authorires  a  classification  of  the  clerks,  etc.,  in  first  and  second  class  post  offices  at 
salaries  not  to  '  exceed  the  sum  hereby  appropriated,'  the  appropriating  clause  is  here 
retained  as  necessary  to  a  complete  understanding  of  the  rest."  Compiler^  note  1 
Supp.  R.  8.  679. 

The  Act  of  March  3,  1883,  ch.  142,  mentioned  in  the  first  proviso  of  this  section  ui 
given  supra,  p.  58. 

The  salary  of  the  assistant  postmaster  at  Chicago  was  fixed  by  the  Act  of  Mardi  3, 
1903,  ch.  1009,  I  1,  infra,  p.  70. 

The  salaries  of  the  assistant  postmasters  at  Boston  and  Philadelphia  were  fixed  by 
the  Act  of  May  27,  1908,  ch.  206,  infra,  p.  73 


The  authority  conferred  upon  the  post- 
master general  by  this  Act  to  dassifv  and 
fix  the  salaries  of  the  clerks  and  em- 
ployees in  first  and  second  class  post 
offices  is  not  merely  discretionary  with 
him.  It  imports  a  duty  to  make  tne  clas- 
sification 01  such  salaries  which  is  pro- 
vided for  in  the  Act.  (1889)  19  Op. 
Atty.-Gen.  324. 

Under  this  Act  it  is  within  the  discre- 
tion of  the  postmaster  general  to  fix  the 
compensation  of  all  superintendents  of  de- 
livery at  less  than  45  per  cent,  of  the  post- 
masters' salaries,  but  at  not  less  than 
"one  thousand  three  hundred  dollars." 
The  intent  was  to  prevent  exceptionally 
high  salaries  in  some  post  offices  and  ex- 
ceptionally low  salaries  in  others.  The 
proviso  in  the  Act  that  the  aggregate 
salaries  as  fixed  by  such  classmeation 
shall  not  exceed  the  amount  appropriated, 
$6,550,000,  did  not  authorize  the  post- 
master general  to  pay  some  officers  in  the 
dsssifiea  service  less  than  the  minimum 
while  he  paid  others  more;  nor  can  the 
court  assume  that  the  amount  appropri- 
ated was  insufficient  to  pay  all  the  officers 
the  minimum.  Belcher  v.  U.  S.,  (1899) 
34  Ct.  CI.  400. 

The  office  of  assistant  postmaster  is 
recc^ized  by  this  Act,  and  h^ice  all<^a- 
tions  in  an  indictment  that  the  accused 
was  assistant  postmaster  of  a  certain  pos^* 


office,  that  in  that  capacity  he  received 
money  of  the  United  States  and  embezzled 
it,  sufficiently  state  the  relationship  of  the 
defendant  to  the  Undted  States.  McBride 
f?.  U.  S.,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
821,  42  C.  C.  A.  38. 

Postmaster  general's  approval  neces- 
sary to  advancement  in  grade. —  Under 
the  last  provision  above  cited,  together 
with  the  post  office  regulation  which  it 
incorporates  prohibiting  the  promotion  or 
advancement  in  grade  or  salary  of  clerks 
and  employees  "without  the  approval  of 
the  postmaster-general,"  when  the  post- 
master general  gave  his  approval  to  the 
rosters  so  submitted,  the  grade  and  com- 
pensation of  the  claimant  thereby  became 
fixed,  and  it  was  not  thereafter  within  the 
power  of  the  postmaster  to  promote  or  ad- 
vance him  either  in  grade  or  salary  "  with- 
out the  approval  of  the  postmaster-gen- 
eral," though  he  may  in  fact  have 
assigned  the  claimant  to  other  duties  than 
those  specified  in  the  designation  and 
have  recognized  him  as  chief  clerk.  Bar- 
rett V.  U.  S.,  ( 1901 )   37  Ct.  a.  44. 

Postmaster  general  not  authorized  to 
impose  fines. — ^There  is  no  statute  which 
authorizes  the  postmaster  general  to  im- 
pose fines  and  enforce  their  collection 
from  the  legal  salaries  of  clerks  and 
others  in  the  department.  Sherlock  i\ 
U.S.,  (1908)  43  Ct.  CI.  161. 
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An  act  granting  leaves  of  absence  to  clerks  and  employees  in  jBrst  and 
second  class  post-offices,  and  to  employees  of  the  Post-Office  Dejuurt- 
ment  employed  in  the  mail-bag  repair  shops  connected  with  said 
Department. 

[Act  of  Oct  1,  1890,  ch.  1260,  26  Stat  L.  648,] 

[Leave  of  absence  for  clerks.]  That  from  and  after  July  first,  eighteen 
hundred  and  ninety,  the  clerks  and  employees  attached  to  first  and  second 
class  post-offices  and  employees  of  the  mail-bag  repair  shops  connected  with 
the  Post-Office  Department  of  the  United  States,  whether  employed  by  the 
month,  day  or  otherwise,  be  allowed  leaves  of  absence,  with  full  pay,  for 
not  exceeding  fifteen  days  in  any  one  fiscal  year :  Provided,  That  no  clerk 
nor  employee  be  granted  a  leave  under  the  provisions  of  this  bill  until  he 
has  performed  service  for  one  year.    [26  Stat.  L.  648.] 


[Post-offices  at  county  seats  to  be  continued.]  •  •  •  That  no  post- 
office  established  art  any  county  seat  shall  be  abolished  or  discontinued  by 
reason  of  any  consolidation  of  post-offices  made  by  the  Postmaster-General 
under  existing  law,  and  any  such  post-office  at  a  county  seat  heretofore 
consolidated  shall  be  established  as  a  separate  post-office  at  such  county  seat : 
Provided,  however,  That  this  provision  shall  not  apply  to  the  city  of  Cam- 
bridge, Massachusetts,  or  to  Towson,  Maryland,  or  to  Clayton,  Saint  Louis 
County,  Missouri.     [29  Stat,  L.  313,  as  amended  hy  37  Stat,  L.  545,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  9,  1896,  ch.  386. 

This  paragraph  was  amended  to  read  as  here  given  by  an  Act  of  Aug.  24,  1912, 
ch.  389,  the  amendment  consisting  of  the  addition,  at  the  end  of  the  proviso,  of  the 
words  **  or  to  Clayton,  Saint  Louis  County,  ^lissoiiri." 


Mandamus  to  prevent  discontinuance. — 
"The  intention  of  Congress,  plainly  ex- 
pressed in  this  provision,  was  to  take  from 
the  Postmaster  General  the  power  to  dis- 
continue a  post  office  at  a  county  seat  for 
the  purpose  of  consolidation  with  another, 
regardless  of  any  view  that  he  might  en- 
tertain in  respect  of  the  public  interests 
involved."    U.  S.  v,  Cortelyou,  (1905)  26 


App.  Cas.  (D.  C.)  298,  holding  that  pri- 
vate citizens  of  a  town  who  reside  therein 
and  are  interested  in  the  maintenance  of 
the  post  office  therein  for  their  own  and 
the  general  convenience,  are  entitled  to  a 
writ  of  mandamus  to  compel  the  post- 
master general  to  re-establish  a  post  office 
wrongfully  discontinued. 


Sec.  3.  [Bonds  of  assistant  postmasters  and  cashiers.]  That  assistant 
postmasters  and  cashiers  at  first,  second,  and  third  class  post-offices,  and 
when  deemed  necessary  by  the  Postmaster-General  for  the  better  protection 
of  the  interests  of  the  Government  any  other  employees  in  such  officer,  shall, 
before  entering  upon  the  duties  of  their  office  give  bond  to  the  United  States 
with  good  and  approved  security,  and  in  such  penalty  as  the  Postmaster- 
General  shall  prescribe,  conditioned  for  the  faithful  discharge  of  all  duties 
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and  trusts  imposed  upon  them  either  by  law  or  the  rules  and  regulations 
of  the  Post-Office  Department.    [30  Stat  L.  444.] 

This  18  from  the  Postal  Service  Appropriation  Act  of  June  13^  1898,  ch.  446. 
See  R.  S.  sec.  3834,  supra,  p.  38,  and  the  notes  thereto. 

Provisions  relating  to  the  renewal  of  bonds  of  postmasters,  etc.,  were  made  by  the 
Act  of  March  3,  1906,  ch.  1488,  infra,  p.  70. 


Liability  to  govemment  for  stealing 
imregiatered  mail. — *'  The  govemment  in 
the  operation  of  the  post  ofnce  department 
is  in  law  regarded  bb  a  bailee  of  the  mail 
matter  entrusted  to  it  for  transmission  " ; 
and  so  the  govemment  may  sue  on  the 
bond  of  a  postal  clerk  for  stealing  un- 
registered mail  because  of  its  **  moral  .obli- 
gation to  pay  over  to  the  bailors  the 
amount  recovered  under  the  bond."  U.  S, 
r.  Amenican  Surety  CJo.,  (C.  C.  Md.  1908) 
161  Fed.  140. 

Under  Act  April  30,  zSio,  it  was  decided 
that  the  postmaster  general  had  a  right 
to  require  deputy  postmasters  to  give 
bond  for  the  faithful  performance  of  the 
duties  of  their  office.  Postmaster  Gen.  v. 
Rice,  (1835)  Gilp.  554,  19  Fed.  Gas.  No. 
11,312;  Postmaster  Gen.  v.  Early,  (1827) 
12  Wheat.  136,  6  U.  S.  (L.  ed.)  677; 
Postmaster  Gen.  v.  Reeder,  U827)  4  Wash. 
678,  19  Fed.  Gas.  No.  11,311. 

The  words  "  for  the  better  protection  of 
the  interests  of  the  government  ^  are  not 
to  be  construed  narrowly  and  so  as  to 
restrain   the  protection  of   bonds  to  the 


government's  legal  liability.  Without  at- 
tempting to  define  precisely  the  extent  and 
contents  of  the  word  "  interests,"  so  used, 
it  is  broader  in  its  scope  than  *'  liabili- 
ties." Presumably  Gongress  would  have 
used  the  latter  word  if  nothing  more  were 
intended,  and  it  may  safely  be  said  that 
faithful  service,  as  well  as  le^al  liability, 
was  one  of  the  government's  mterests  in- 
tended to  be  protected.  (1901)  23  Op. 
Atty.-Gen.  476. 

Liability  of  surety  for  embexxlement  of 
registered  matter. — When  a  postal  clerk 
has  given  the  bond  required  by  the  above 
section,  the  surety  on  the  bond  is  liable 
to  the  fuU  amount  thereof  for  the  entire 
amount  of  money  stolen  by  the  clerk.  In 
such  case  the  liability  of  the  surety  is 
fixed  by  the  condition  of  the  bond,  and  is 
not  affected  by  the  fact  that  by  R.  S.  sec. 
3926,  infra,  p.  136,  as  amended  by  the 
Act  of  Feb.  27,  1897  (29  Stat.  L.  699), 
the  govemment  limits  its  liability  for  the 
loss  of  any  first-class  rigisterei  letter  to 
an  amount  not  exceeding  ten  dollars. 
(1901)  23  Op.  Atty.-Gen.  476. 


An  Act  Fixing  the  salary  of  the  postmaster  at  Washington  City,  District 

of  Ooliunbia. 

[Act  of  Feb.  7,  1900,  ch.  11,  31  Stat.  L.  6.] 

[Salary  of  postmaster  at  Washington,  D.  C]  That  so  much  of  section 
four  of  the  Act  entitled  '*An  Act  to  adjust  the  salaries  of  postmasters'' 
approved  March  third,  eighteen  hundred  and  eighty-three,  as  fixes  the 
salary  of  the  postmaster  at  Washington  City,  District  of  Columbia,  is 
hereby  repealed,  and  the  salary  of  said  postmaster  shall  hereafter  be 
adjusted,  as  provided  in  the  cases  of  other  postmasters,  under  section  one 
of  said  Act.     [31  Stat.  L.  6.] 

Section  4  of  the  Act  of  March  3,  18S3,  ch.  142,  in  part  repealed  by  the  text,  is  given 
tupra,  p.  02. 


[Sec.  1.]  [Salary  of  postmaster  of  Chicago.]  *  *  *  the  salary  of  the 
postmaster  of  the  city  of  Chicago  is  hereby  fixed  At  eight  thousand  dollars 
per  annum.    [32  Stat.  L.  1166.] 

This  and  the  foUowing  paragraph  of  the  text  are  frcHn  the  Postal  Sendee  Appro- 
priation Act  of  March  3,  1903,  ch.  1009. 
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[Salary  of  assistant  postmaster  at  Chicago.]  •  •  •  That  the  salary 
of  the  assistant  postmaster  at  Chicago  shall  be  fixed  at  three  thousand  five 
hundred  dollars  per  annum.    [32  Stat.  L.  1166.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  Postal  Service  Appropriation  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  296, 
made  appropriations  for  a  number  of  assistant  pobtmasters  for  firnt  arid  second  class 
post-offices  at  varying  salaries,  but  made  no  appropriation  for  any  at  $3,500  per 
annum. 


Sec.  8.  [Besidence  of  postmaster.]  That  every  postmaster  shall  reside 
within  the  delivery  of  the  office  to  which  he  is  appointed  or  w'ithin  the  town 
or  city  where  the  same  is  situated,  and  section  thirty-eight  hundred  and 
thirty-one  of  the  Revised  Statutes  of  the  United  States  is  hereby  repealed. 
[33  Stat.  L.  441.] 

This  is  from  the  Post-Office  Department  Appropriation  Act  of  April  28,  1904,  ch. 
1769. 
R.  S.  sec.  3631,  repealed  by  this  section,  is  noted  supra,  p.  37. 

The  Post  Office  Act  of  1825  provided  that  that  place  did  not  vacate  the  office  or  jus- 

"  no  person  shall  hold  the  office  of  post-  tify  his  assistant  in  withholding  from  him 

master  who  does  not  reside  at  the  place  mail  matter  belonging  to  the  office.    U.  S. 

where  the  office  is  kept."    But  the  court  v.  Pearce,   (1837)   2  McLean  14,  27  Fed. 

held  that  the  postmaster's  removal  from  Cas.  Ko.  16,020. 


An  Act  To  amend  section  sixty-six  of  the  Act  of  June  eighth,  eighteen 
hundred  and  seventy-two,  entitled  ''An  Act  to  revise,  consolidate, 
and  amend  the  statutes  relating  to  the  Post-Offlce  Department." 

[Act  of  March  3, 1905,  ch.  1488,  33  Stat.  L.  1259.] 

[Benewal  of  bonds  by  postmasters,  etc.]  That  whenever  any  post- 
master, clerk,  carrier,  or  other  person  in  the  postal  service,  employed  in  the 
Post-OfiSce  Department  or  elsewhere,  notifies  the  Postmaster-General  of  his 
desire  to  execute  a  new  bond,  or  whenever  any  of  the  sureties  of  such  post- 
master, clerk,  carrier,  or  other  person,  notifies  the  Postmaster-General  of 
his  desire  to  be  released  from  such  suretyship,  or  whenever  the  Postmaster- 
General  deems  a  new  bond  necessary  or  expedient,  the  execution  of  the  new 
bond  may  be  directed  by  the  Postmaster-General.  When  accepted  by  the 
Postmaster-General  the  sureties  of  postmasters  in  the  prior  bond  shall  be 
released  from  responsibility  for  all  acts  or  defaults  of  the  postmaster  which 
may  be  done  or  committed  subsequent  to  the  last  day  of  the  quarter  in 
which  such  new  bond  shall  be  executed  and  accepted,  and  the  sureties 
of  other  persons  in  the  prior  bond  shall  be  released  from  responsibility  for 
all  acts  or  defaults  of  such  persons  which  may  be  done  or  committed  subse- 
quent to  the  day  such  new  bond  becomes  operative.    [33  Stat.  L.  1259.] 

Section  66  of  the  Act  of  June  8,  1872,  ch.  336,  mentioned  in  the  title  to  this  Act, 
was  incorporated  in  R.  S.  sec.  3837  noted  supra,  p.  45,  as  superseded  by  this  Act. 
Bonds  of  carriers  were  required  by  the  provisions  of  R  S.  sec.  3870,  infra,  p.  82. 

Liability  as  between  first  and  second  of  September,  1861,  a  new  bond,  with  other 
bond. —  A.  was  surety  for  one  S.,  as  post-  sureties,  was  accept^!,  whereby  A.  was, 
master,  on  his  official  bond.     On  the  14th       by   statute,   released   from   responsibility 
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for  all  acts  or  defaults  of  S.  committed 
Bubsequently.  S.  was  afterwards  removed 
from  office,  and  at  that  time  was  a  debtor 
to  the  United  States.  In  a  suit  brought 
against  A.  on  his  bond,  to  recover  such 
debt,  it  was  not  shown  by  the  United 
States  that  S.  had  not  in'  his  hands,  on 
the  14th  of  September,  1861,  ready  to  be 
paid  or  applied,  all  the  moneys  of  the 
United  States  with  which  he  was  justly 
chargeable;  it  was  held  that  it  must  be 
presumed  he  had  such  moneys  in  his  hands 
when  the  new  bond  was  given;  and  that 
A.  was  not  liable  therefor.  Alford  v. 
U.  S.,  (1876)  13  Blatchf.  279,  1  Fed.  Cas. 
No.  269.  See  also  U.  S.  v,  Honsman,  (C. 
C.  A.  9th  Cir.  1896)  70  Fed.  5S1,  44  U.  S. 
App.  171,  17  C.C.  A.  283. 


''  Under  the  rule  laid  down  by  the  Su- 
preme Court  in  the  U.  S.  v,  Irving,  [  1843] 
1  How.  250  [11  U.  S.  (L.  ed.)  120]  and 
U.  S.  t?.  Stone,  [1882]  106  U.  S.  625- 
629,  1  S.  Ct.  287,  [27  U.  S.  (L.  ed.)  163], 
the  sureties  in  the  second  bond  are  liable 
only  for  misfeasances  occurring  after  the 
bond  took  effect."  U.  S.  t).  Van  Steinberg, 
(N.  D.  la.  1896)  77  Fed.  860. 

Sureties  on  a  prior  bond  would  not  be 
released  by  the  acceptance  of  a  new  bond 
in  the  absence  of  the  statutory  provision 
for  such  release.  Postmaster  Gren.  v.  Hun- 
ger, 2  Paine  189,  19  Fed.  Cas.  No.  11,300; 
Postmaster  Gen.  r.  Reeder,  (1827)  4 
Wash.  678,  19  Fed.  Cas.  No.  11,311. 


[Sec.  1.]  [Employment  of  substitute  clerks  and  carriers.]  •  *  *  That 
hereafter  when  any  clerk  in  post-offices  of  the  first  or  second  class,  or  in  the 
Railway  Mail  Service;  or  any  letter  carrier  in  the  city  free-delivery  serv- 
ice ;  is  absent  from  duty  from  any  cause,  other  than  the  fifteen  days'  annual 
leave  with  pay  allowed  by  law,  the  Postmaster-General,  under  such  refla- 
tions as  he  may  prescribe,  may  authorize  the  employment  of  a  substitute 
for  such  work,  and  payment  therefor  from  the  lapsed  salary  of  such  absent 
clerk,  or  letter  carrier,  at  a  rate  not  to  exceed  the  pay  of  the  grade  of  work 
performed  by  such  substitute.    [33  Stat.  L.  1085,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1905,  eh.  1480. 

Other  provisions  relating  to  the  employment  of  substitute  carriers  were  made  by 
the  Act  of  Feb.  21,  1879,  ch.  95,  §  4,  given  as  amended  supra,  p.  54;  the  Act  of  June 
27,  1884,  ch.  126,  supra,  p.  63,  and  the  Act  of  March  2,  1907,  ch.  2513,  |  1,  infra, 
p  73. 


An  Act  To  authorise  the  Postmaster-General  to  dispose  of  useless  papers 

in  post-offices. 

[Act  of  May  11,  1906,  ch.  2448,  34  Stat.  L.  186.] 

[Disposal  of  useless  papers  in  post-offices.]  That  the  Postmaster-General 
is  hereby  authorized  to  sell  as  waste  paper  or  otherwise  dispose  of  the  file  of 
papers  which  have  accumulated  or  may  hereafter  accumulate  in  post-offices, 
that  are  not  needed  in  the  transaction  of  current  business  and  have  no 
permanent  value  or  historical  interest,  and  pay  the  proceeds  of  said  sales 
into  the  Treasury  as  postal  revenues.     [34  Stat.  L.  186.] 


[Sec.  1.]  [Olerks  and  carriers  graded — promotions — reductions — 
restoration,  etc. —  higher  positions  —  transfers,  carriers  and  clerks  — 
present  carriers  —  auxiliary  employees  —  hours  of  work  —  eligibility 
—  substitutes— eligibility.]  •  •  •  That  after  June  thirtieth,  nineteen 
himdred  and  seven,  clerks  in  offices  of  the  first  and  second  class  and  carriers 
in  the  city  delivery  service  shall  be  divided  into  six  grades,  as  follows :  First 
grade,  salary  six  hundred  dollars ;  second  grade,  salary  eight  hundred  dol- 
lars; third  grade,  salary  nine  hundred  dollars;  fourth  grade,  salary  one 
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thousand  dollars-;  fifth  grade,  salary  one  thousand  one  hundred  dollars; 
sixth  grade,  salary  one  thousand  two  hundred  dollars.  Clerks  and  carriers 
at  first-class  offices  shall  be  promoted  successively  to  the  fifth  grade,  and 
clerks  and  carriers  at  second-class  offices  shall  be  promoted  successively  to 
the  fourth  grade. 

That  after  June  thirtieth,  nineteen  hundred  and  seven,  all  promotions 
of  both  clerks  and  carriers  shall  be  made  at  the  beginning  of  the  quarter 
following  the  expiration  of  a  year's  service  in  the  next  lower  grade.  No 
promotion  shall  be  made  except  upon  evidence  satisfactory  to  the  Post- 
Office  Department  of  the  efficiency  and  faithfulness  of  the  employee  during 
the  preceding  year.  The  Post-Office  Department  may  reduce  a  clerk  or 
carrier  from  a  higher  to  a  lower  grade  whenever  his  efficiency  falls  below 
a  fair  standard  or  whenever  necessary  for  purposes  of  discipline.  "When  a 
clerk  or  carrier  has  been  reduced  in  salary  he  may  be  restored  to  his  former 
grade  or  advanced  to  an  intermediate  grade  at  the  beginning  of  any  quar- 
ter following  the  reduction,  on  evidence  that  his  record  has  been  satisfac- 
tory during  the  intervening  period.  When  a  clerk  or  carrier  fails  of  pro- 
motion because  of  unsatisfactory  service  he  may  be  promoted  at  the  begin- 
ning of  the  second  quarter  thereafter,  or  of  any  subsequent  quarter,  on 
evidence  that  his  record  has  been  satisfactory  during  the  intervening  period. 
Clerks  and  carriers  of  the  highest  grade  in  their  respective  offices  shall  be 
eligible  for  promotion  to  the  higher  positions  in  said  post-offices. 

That  after  June  thirtieth,  nineteen  hundred  and  seven,  any  clerk  shall 
be  eligible  for  transfer  to  the  service  of  a  carrier,  and  any  carrier  shall  be 
eligible  for  transfer  to  the  service  of  a  clerk,  such  transfer  to  be  made  to 
any  grade  not  higher  than  the  corresponding  grade  of  salary,  and  the 
time  which  such  clerk  or  carrier  shall  have  served  in  the  grade  from  which 
such  transfer  was  made  shall  be  counted  in  connection  with  the  service  to 
which  such  transfer  may  be  made  in  computing  the  time  of  service  neces- 
sary to  entitle  such  employees  to  promotion :  Provided,  That  no  clerk  or 
carrier  shall  be  promoted  more  than  one  grade  within  any  one  year's  period 
of  service:  Provided,  however,  That  the  carriers  who  on  June  thirtieth, 
nineteen  hundred  and  seven,  are  regularly  employed  at  a  salary  of  eight 
hundred  dollars  per  annum,  shall  be  promoted  to  the  fourth  grade  upon 
evidence  satisfactory  to  the  Post-Office  Department  of  the  efficiency  and 
faithfulness  of  the  employee  during  at  least  one  year's  service. 

That  after  June  thirtieth,  nineteen  hundred  and  seven,  auxiliary 
employees  may  be  employed  to  be  paid  for  actual  service  at  the  rate  of 
thirty  cents  an  hour :  Provided,  That  such  employees  shall  be  required  to 
work  not  less  than  two  hours  daily,  and  may  serve  as  substitutes:  Arid 
provided  further,  That  such  employees  shall  be  eligible  for  appointment 
as  clerks  and  carriers  of  the  first  grade. 

That  after  June  thirtieth,  nineteen  hundred  and  seven,  substitutes  may 
be  employed  to  be  paid  at  the  rate  of  thirty  cents  an  hour  when  serving  for 
absent  clerks  and  carriers :  Provided,  That  such  substitutes  shall  be  eligible 
for  appointment  as  auxiliary  employees  and  as  clerks  and  carriers  of  the 
first  grade,    [34  Stat.  L.  1206.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Postal  Service  Appro- 
priation Act  of  March  2,  1007,  ch.  2513. 

The  first  grade  clerks  and  carriers  were  abolished  by  the  Act  of  March  4,  1913,  ch. 
143,  infra,  p.  79. 
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Suspension  of  carrier. —  ''Though  a 
pofitm  aster  is  the  agent  of  the  govern- 
ment to  direct  the  service  under  his  official 
charge  (Lowry  v.  U.  S.,  [1897]  82  Ot.  01. 
269,  265)  he  has  no  authority  to  remove 
or  suspend  a  carrier  without  the  approval 
of  the  Postmaster  General,  upon  whose 
authority  such  ap^iointments  are  made." 
Beuhring  v.  U.  S./(1910)  45  Ct.  CI.  404. 

The  Poet  Office  Regulations  cannot  he 
construed  to  confer  upon  the  First  Assist- 
ant Postmaster  General  authority  to  sus- 
pend without  pay  or  revenue  a  letter  car- 
rier. Beuhring  r.  U.  S.,  (1910)  45  Ot. 
01.  404. 

Where  a  letter  carrier  entitled  to  an 
annual  salary  is  not  suspended  without 
pay  and  is  not  restored  to  duty  with 
loss  of  pay  he  is  entitled  to  he  paid  dur- 


ing the  period  of  suspension.  Steele  v. 
U.  S.,  (1905)  40  Ct.  CI.  403. 

"TTie  case,  therefore,  comes  within  the 
decision  in  Corcoran  t>.  U.  S.,  [1903]  88 
Ot.  CI.  341,  where  it  was  held  that  a 
letter  carrier  could  not  be  deprived  of  his 
statutory  compensation  unless  the  power 
to  deprive  was  actually  exercised,  ex- 
pressly and  not  indirectly  or  by  implica- 
tion." Steele  v.  U.  S.,  (1906)  40  Ot.  01. 
403. 

Where  a  carrier  is  suspended  by  a  post- 
master and  acquitted  by  the  Postmaster 
General  and  restored  to  duty  by  him, 
nothing  being  said  as  to  deprivation  of 
pay,  he  is  entitled  to  his  pay  during  the 
period  of  suspension.  Corcoran  t\  U.  S., 
(1903)   88  Ot.  01.  341. 


[Acting  or  substitute  carriers,  employees,  etc. —  rate  of  compensation.] 

•  •  •  Acting  or  substitute  city  letter  carriers,  rural  letter  carriers,  post- 
office  clerks,  railway  mail  clerks,  and  other  employees  connected  with  the 
postal  service  who  are  temporary  employees  shall  be  paid  at  the  usual  rate 
for  each  day's  service  during  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  seven,  and  thereafter.    [34  Stat  L,  1213,] 

See  the  note  to  the  precedinsr  paragraph  of  the  text. 


[Sec.  1.]  [Salaries  of  postmarters  at  Boston  and  Philadephia  in- 
creased.]  •  •  •  That  hereafter  the  compensation  paid  to  postmasters 
at  Boston,  Massachusetts,  and  Philadelphia,  Pennsylvania,  shall  be  eight 
thousand  dollars  per  annum.    [35  Stat  L.  407.  ] 

The  provisions  of  this  and  the  following  four  paragraphs  of  the  text  are  from  the 
Postal  Service  Appropriation  Act  of  May  27,  1908,  ch.  206. 

[Salaries  of  assistant  postmasters  at  Boston  and  Philadelphia  in- 
creased.] •  •  •  That  hereafter  the  compensation  paid  to  assistant 
postmasters  at  Boston,  Massachusetts,  and  Philadelphia,  Pennsylvania,  shall 
be  four  thousand  dollars  per  annum.    [35  Stat.  L.  408.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

See  also  the  notes  to  the  second  paragraph  of  the  Act  of  March  3,  1903,  ch.  1009, 
f  1,  supra,  p.  70 


[Pajrment  of  rents  of  post-office  quarters  to  agents.]  •  •  •  Here- 
after the  provisions  of  section  thirty-four  hundred  and  seventy-seven  of  the 
Revised  Statutes  shall  not  apply  to  payments  for  rent  of  post-office  quarters 
made  by  postmasters  to  duly  authorized  agents  of  the  lessors.  [35  Stat.  L. 
ill.] 

See  the  note  to  the  second  preceding  paragraph  of  the  text. 

R.  8.  sec.  3477,  mentioned  in  the  t^,  relating  to  transfers  and  assignments  of 
claims  upon  the  United  States,  is  given  in  Claims,  vol.  2,  p.  179. 
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[Leaves  of  absence  exclusive  of  Sundays  and  holidays.]  That  hereafter 
the  leave  of  absence  authorized  by  law  to  postal  employees  shall  be  con- 
strued exclusive  of  Sundays  and  holidays.     [35  Stat.  L,  413.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  73. 

[Enlisted  men  of  Navy  or  Marine  Corps  as  mail  clerks.]  That  enlisted 
men  of  the  United  States  Navy  or  Marine  Corps  may,  upon  selection  by  the 
Secretary  of  the  Navy,  be  designated  by  the  Post-Office  Department  as 
'*  navy  mail  clerks  ''  and  '*  assistant  navy  mail  clerks/'  who  shall  be 
authorized  to  receive  and  open  all  pouches  and  sacks  of  mail  addressed  to 
naval  vessels,  to  make  proper  delivery  of  such  mail,  to  receive  matter  for 
transmission  in  the  mails,  to  receipt  for  registered  matter  (keeping  an 
accurate  record  thereof),  to  keep  and  have  for  sale  an  adequate  supply  of 
postage  stamps,  to  make  up  and  dispatch  mails,  and  other  postal  duties  as 
may  be  authorized  by  the  Postmaster-General,  all  in  accordance  with  such 
rules  and  regulations  as  may  be  prescribed  by  the  commanding  officer  of  the 
vessel  or  of  the  squadron  to  which  the  vessel  is  attached.  Each  mail  clerk 
and  assistant  mail  clerk  shall  take  the  oath  of  office  prescribed  for  employees 
of  the  postal  service  and  shall  give  bond  to  the  United  States  in  the  sum  of 
one  thousand  dollars  for  the  faithful  performance  of  his  duties  as  such 
clerk,  and  shall  be  amenable  in  all  respects  to  naval  discipline,  except  that, 
as  to  their  duties  as  such  clerks,  the  commanding  officers  of  the  vessels 
upon  which  they  are  stationed  shall  require  them  to  be  governed  by  the 
postal  laws  and  regulations  of  the  United  States.  Whenever  necessity  arises 
therefor  any  assistant  mail  clerk  may  be  required  by  the  commanding  officer 
of  the  vessel  upon  which  he  is  stationed  or  of  the  squadron  to  which  said 
vessel  is  attached  to  perform  the  duties  of  mail  clerk.  They  shall  receive  as 
compensation  for  such  services  from  the  Navy  Department,  in  addition  to 
that  paid  them  of  the  grade  to  which  they  are  assigned,  such  sum  in  the 
case  of  mail  clerks  not  to  exceed  five  hundred  dollars  per  annum,  and  in 
that  of  assistant  mail  clerks  not  to  exceed  three  hundred  dollars  per  annum, 
as  may  be  determined  and  allowed  by  the  Navy  Department.  [35  Stat.  L. 
417,  as  amended  ly  37  Stat.  L.  560.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.   73. 

This  paragraph  was  amended  to  read  as  given  in  the  text  by  the  Act  of  Aug.  24, 
1912,  ch.  389,  I  11,  which  provided  that  said  pamgraph  "be  amended  to  include  in 
such  designation  enlisted  men  of  the  Marine  Corps,  by  the  insertion  in  the  said  pro- 
vision, after  the  words  *  United  States  Navy/  the  words  *  or  Marine  Corps.' " 

The  provisions  of  this  paragraph  relating  to  bonds  were  modified  by  the  Act  of  Aug. 
24,  1912,  ch  389,  §  3,  infra,  p.  76. 


[Pension  roll,  etc.,  in  postal  service  prohibited.]  •  •  •  The  estab- 
lishment of  a  civil-pension  roll  or  an  honorable-service  roll,  or  the  exemp- 
tion of  any  of  the  officers,  clerks,  and  persons  in  the  postal  service  from  the 
existing  laws  respecting  employment  in  such  service  is  hereby  prohibited. 
[35  Stat.  L.  €70.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1909,  ch.  232. 
Provisions  similar  to  those  of  the  text  have  appeared  in  like  Appropriation  Acts 
for  previous  years. 
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[Sec.  1.]  [Additional  compensation  to  fourth-class  postmasters.]  •  •  • 

That  hereafter  the  Postmaster-(Jeneral  may  allow  to  fourth-class  post- 
masters adtlitional  compensation  for  separating  services  and  for  unusual 
conditions  during  a  portion  of  the  year,  in  lieu  of  the  allowance  for  clerical 
services  for  the  purpose  now  authorized  by  law.    [36  Stat.  L.  359,] 

ThiB  is  from  the  Postal  Service  Appropriation  Act  of  May  12,  1910,  ch.  230. 


[Sec.  1.]  [Salary  of  postmaster  at  St.  Louis.]  •  •  •  That  hereafter 
the  compensation  paid  to  postmaster  at  Saint  Louis,  Missouri,  shall  be 
eight  thouand  dollars  per  annum.     [36  Stat.  L.  1329.] 

This  and  the  following  paragraph  of  the  text  and  the  following  sections  3  and  4 
are  from  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch.  241. 

See  further  the  Act  of  March  3,  1883,  ch.  142,  §  1,  supra,  p.  68,  and  the  notes 
thereto. 

[Clerks  and  carriers  in  certain  localities.]  •  •  •  Whenever  a  post- 
master in  any  locality  with  a  population  of  not  more  than  twenty  thousand 
inhabitants  certifies  to  the  department  that,  owing  to  unusual  conditions  in 
his  community,  he  is  unable  to  secure  the  services  of  efficient  employees 
otherwise,  the  Postmaster  General  having  ascertained  the  truth  of  the  certi- 
fication may  authorize,  in  his  discretion,  the  appointment  of  clerks  and 
letter  carriers  for  that  office  at  such  higher  rates  of  compensation,  within 
the  present  recognized  grades,  and  in  the  District  of  Alaska,  at  higher 
salaries  than  one  thousand  two  hundred  dollars,  as  may  be  necessary  in 
order  to  insure  a  proper  conduct  of  the  postal  business,  but  not  to  exceed  in 
the  aggregate  the  sum  annually  appropriated  for  said  purposes,  and  in  all 
such  cases  their  salaries  shall  be  paid  from  the  appropriation  for  unusual 
conditions,  and  the  Postmaster  General  shall  make  report  to  Congress 
annually  of  the  places  where  and  the  amounts  so  expended.  [36  Stat.  L. 
1332.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

Sec.  3.  [Compensatory  time  off  for  Sunday  labor.]  That  hereafter  for 
services  required  on  Simdays  of  supervisory  officers,  clerks  in  first  and  sec- 
ond class  post  offices,  and  city  letter  carriers,  compensatory  time  oflP  during 
working  days  in  amount  equal  to  that  of  the  Sunday  employment  may  be 
allowed,  under  such  regulations  as  the  Postmaster  General  may  prescribe ; 
but  this  provision  shall  not  apply  to  auxiliary  or  substitute  employees.  [36 
Stat.  L.  1339.] 

See  the  note  to  the  second  preceding  paragraph  of  the  text. 

Subsequent  provisions  relating  to  compensatory  time  for  services  performed  on 
Sunday  were  made  by  the  Act  of  Aug.  24,  1912,  ch.  3S9,  §  5,  mfra,  p.  76. 

Seo.  4.  [Salaries  of  postal  employees  —  division  by  months  —  computa- 
tions of  parts  of  month.]  That  after  June  thirtieth,  nineteen  hundred  and 
eleven,  where  the  salary  or  compensation  of  any  employee  m  the  postal 
service  is  at  an  annual  or  monthly  rate,  the  following  rules  shall  be  followed 
in  computing  the  amount  due :  An  annual  salary  or  compensation  shall  be 
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divided  into  twelve  equal  installments,  one  of  which  shall  be  the  pay  for 
each  calendar  month ;  and  in  making  payment  for  a  fractional  part  of  any 
calendar  month  there  shall  be  paid  such  proportion  of  one  of  such  install- 
ments, or  of  the  amount  of  the  monthly  salary  or  compensation,  as  the 
number  of  days  in  the  fractional  part  of  that  month  bears  to  the  actual 
number  of  days  in  that  month.    [36  Stat.  L.  1339.] 

See  the  note  to  the  third  preceding  paragraph  of  tlie  text. 


[Sec.  1.]  [Sunday  delivery  of  mail  restricted.]  •  •  •  That  here- 
after post  offices  of  the  first  and  second  classes  shall  not  be  open  on  Sundays 
for  the  purpose  of  delivering  mail  to  the  genel'al  public,  but  this  provision 
shall  not  prevent  the  prompt  delivery  of  special  delivery  mail.  [37  Stat.  L. 
543.] 

This  and  the  foUowing  paragraph  of  the  text  and  the  foUowing  sections  3  and  5 
are  from  the  Postal  Service  Appropriation  Act  of  Aug.  24t,  1912,  ch.  3S9. 

R.  S.  sec.  3830,  supra,  p.  ^,  relates  to  the  time  when  post  offices  shall  be  kept 
open. 

[Leaves  of  absence  to  repair  shops  employees.]  •  •  •  That  here- 
after the  employees  of  the  mail-bag  repair  shop  in  Washington,  District  of 
Columbia,  and  Chicago,  Illinois,  and  the  employees  of  the  mail-lock  repair 
shop  in  Washington,  District  of  Columbia,  may  be  allowed  thirty  days 
annual  leave  of  absence.    [37  Stat.  L.  546.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

Other  provisions  relating  to  leaves  oi  absence  to  employees  were  made  by  the  Act 
of  Oct  1,  1890,  ch.  1260,  supra,  p.  68. 

Sec.  3.  [Navy  mail  clerks  —  bond.]  That  every  Navy  mail  clerk  and 
assistant  Navy  mail  clerk  shall  give  bond  to  the  United  States  in  such  penal 
sum  as  the  Postmaster  General  may  deem  sufficient  for  the  faithful  perform- 
ance of  his  duties  as  such  clerk.     [37  Stat.  L.  554.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act,  supra,  this  page. 
Naval  mail  clerks  were  required  to  give  bond  bv  the  last  paragraph  of  the  Act  of 
May  27,  1908,  ch.  206,  given  supra,  p.  74. 

Sec.  5.  [Workdays,  first  and  second  class  offices,  limited  to  eight  hours.] 

That  on  and  after  March  fourth,  nineteen  hundred  and  thirteen,  letter  car- 
riers in  the  City  Delivery  Service  and  clerks  in  first  and  second  class  post 
offices  shall  be  required  to  work  not  more  than  eight  hours  a  day :  Provided, 
That  the  eight  hours  of  service  shall  not  extend  over  a  longer  period  than 
ten  consecutive  hours,  and  the  schedules  of  duty  of  the  employees  shall  be 
regulated  accordingly. 

That  in  cases  of  emergency  or  if  the  needs  of  the  service  require,  letter 
carriers  in  the  City  Delivery  Service  and  clerks  iv  first  and  second  class 
post  offices  can  be  required  to  work  in  excess  of  eight  hours  a  day,  and  for 
such  additional  services  they  shall  be  paid  extra  in  proportion  to  their 
salaries  as  fixed  by  law. 

That  should  the  needs  of  the  service  require  the  employment  on  Sunday 
of  letter  carriers  in  the  City  Delivery  Service  and  clerks  in  first  and  second 
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class  post  offices,  the  employees  who  are  required  and  ordered  to  perform 
Sunday  work  shall  be  allowed  compensatory  time  on  one  of  the  six  days 
following  the  Sunday  on  which  they  perform  such  service.  [37  Stat.  L. 
554.] 

See  the  note  to  the  first  paragraph  of  section  1  of  this  Act,  eupra,  p.  76. 

This  section  superseded  the  Act  of  May  24,  1888,  ch.  308,  25  Stat.  L.  157,  which  was 
as  follows : 

"  That  hereafter  eight  hours  shall  constitute  a  day'B  work  for  letter-carriers  in 
cities  or  postal  districts  connected  therewith,  for  which  they  shall  receive  the  same 
pay  as  is  now  paid  as  for  a  day's  work  of  a  greater  number  of  hours.  If  any  letter- 
carrier  is  employed  a  greater  number  of  hours  per  day  than  eight  he  shall  be  paid 
extra  for  the  same  in  proportion  to  the  salary  now  fixed  by  law." 

This  section  also  superseded  a  provision  of  the  Act  of  June  2,  1900,  ch.  613,  §  1,  31 
Stat.  L.  257,  which  was  as  follows: 

"That  letter  carriers  may  be  required  to  work'afl  nearly  as  practicable  only  eight 
hours  on  each  working  day,  but  not  in  any  event  exceeding  forty-eight  hours  during 
the  six  working  days  of  each  week;  and  such  number  of  hours  on  Sunday,  not  exceed- 
ing eight,  aa  may  be  required  by  the  needs  of  the  service;  and  if  a  leeal  holiday  shall 
occur  on  any  working  day,  the  service  performed  on  said  day,  if  less  man  eight  hours, 
shall  be  counted  as  eight  hours  without  regard  to  the  time  actually  employed." 

Earlier  provisions  relating  to  compensatory  time  for  services  performed  on  Sunday 
were  made  by  the  Act  of  Aug.  24,  1912,  ch.  389,  §  5,  Bupra,  p.  76. 


Hours  of  work  not  conaecutive. —  The 
legislative  history  of  the  Act  shows  that 
it  was  not  the  intention  of  the  Congress 
to  constitute  eight  consecutive  hours  a 
day's  work,  for  the  word  **  consecutive " 
was,  on  the  recommendation  of  the  com- 
mittee reporting  the  bill  to  the  House, 
stricken  out,  and  the  language  of  the  Act, 
independent  of  that  action,  bears  that 
construction.  U.  S.  v,  Langston,  (0.  C. 
A.  5th  Cir.  1898)  85  Fed.  613,  52  U.  S. 
App.  504,  29  C.  C.  A.  379;  King  v,  U.  S., 
(1897)  34  Ct.  a.  234;  Franklin  v.  U.  8., 
(1899)    34  Ct.  CI.  526. 

"So  far  as  services  are  involved,  there 
an  apparently  two  classes:  One  like  the 
carriers  in  New  York,  and  prot>ablv  in 
aU  the  great  cities,  who  are  occupied  in- 
cessantly from  morning  to  night  without 
an  intermission  for  rest  or  food;  and  one 
like  the  carriers  in  Salt  Lake  City,  who 
have  a  morning  and  afternoon  collection 
and  delivery,  which  per  se  requires  less 
than  eight  hours  of  service.''  Letter- 
Oarricr  Cases,   (1892)  27  Ct.  CI.  251. 

Extra  pay  for  extra  service  —  Nature 
of  employment. —  This  extra  pay  is  given 
to  a  carrier  by  the  statute  distinctly  for 
his  being  employed  a  greater  number  of 
hours  per  day  than  eight.  The  statute 
does  not  say  how  he  must  be  employed, 
or  of  what  such  employment  is  to  con- 
sist. It  is  necessary  only  that  he  should 
be  a  letter  carrier,  and  be  lawfully  cm- 
ployed  in  work  that  is  not  inconsistent 
with  his  general  business  under  his  em- 
ployment as  a  letter  carrier.  U.  S.  t?. 
Post,  (1893)  148  U.  S.  124,  13  S.  Ct.  567, 
37  U.  S.  (L.  ed.)  392,  followed  in  U.  S. 
P.  Langston,  (C.  C.  A.  5th  Cir.  1898)  85 
Fed.  613,  52  U.  S.  App.  504,  29  C.  C.  A. 
379.  See  also  Coleman  v.  U.  S.,  (D.  C. 
Ky.  1897)   81  Fed.  824. 

Under  this  Act  in  connection  with  regu- 
lation 647  of  the  Post  Office  Department, 


providing  that  carriers  shall  be  employed 
in   the   delivery    and    collection    of   mail 
matter,  and  during  the  intervals  between 
their  trips  may  be  employed  in  the  post 
office  in  such  manner  as  the  postmaster 
may  direct,  but  not  as  clerks,  it  was  held 
that  letter  carriers  are  entitled  to  recover 
not  only  for  all  work  done  in  the  post 
office  in  receiving  and  arranging  the  let- 
ters of  their  routes,  but  also  for  the  dis- 
tribution of  mail  matter  for  the  boxes 
and   general   delivery   during   the   times 
intervening  between   trips   on   the   same 
day,  and  that  the  regulations  of  the  de- 
partment could  properly  be  construed  as 
permitting    such    services.      The    statute 
was  manifestly  one  for  the  benefit  of  the 
carriers,  and  it  does  not  lie  in  the  mouth 
of   the  government  to  contend  that  the 
employment   in   question   was   not   extra 
service,  and  to  be  paid  for  as  such,  when 
it  appears  that  the  United  States,  in  ac- 
cordance with  regulations  of  the  Post  Of- 
fice  Department,    actually   employed   the 
letter  carriers  the  extra  number  of  hours 
per  day,  and  it  is  not  found  that  they 
were   so  employed   as   clerks.     U.    S.   v. 
Post,  (1893)  148  U.  S.  124,  13  S.  Ct.  567, 
37  U.  S.  (L.  ed.)  392,  followed  in  Laurey 
V.  U.  S.,  (1897)   32  Ct.  CI.  259. 

^*  It  is  undoubtedly  the  purpose  of  that 
Act  to  provide  that  a  letter  carrier  shall 
not  actually  be  employed  in  his  duties 
more  than  eight  hours  per  day  without 
receiving  extra  .compensation  for  the 
same.  We  are,  therefore,  clearly  of  the 
opinion  that  the  defendant  in  error,  dur- 
ing and  for  the  short  intervals,  or 
'  swings '  between  his  trips,  in  which  he 
was  not  actually  employed,  or  required  by 
any  express  order  of  the  postmaster  to 
remain  in  or  about  the  office,  which  in- 
tervals or  '  swings  *  did  not  exceed  one- 
half  hour  in  length,  and  were  periods  in 
which  he  was  not  actually  employed  ac- 
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cording  to  the  statute,  is  not  entitled  to 
extra  pay."  U.  S.  v.  Langston,  (C.  C.  A. 
5th  Cir.  18&8)  85  Fed.  613,  52  U.  S.  App. 
604,  29  C.  C.  A.  379;  U.  S.  V.  MeCrory, 
(C.  C.  A.  6th  Cir.  1903)  119  Fed.  861, 
66  C.  C.  A.  373. 

The  carrier  having  entered  upon  the 
discharge  of  his  duties  knowing  what  the 
schedules  required,  he  is  bound  by  them, 
and  therefore  whatever  intervals  of  time 
may  have  existed  between  end  of  duty 
and  the  time  required  to  reach  the  first 
mail  box  on  his  second  and  succeeding 
schedule  tours  of  collection  were  his  own, 
during  which  time  he  was  not  employed 
in  active  postal  duties,  and  he  is  not 
therefore  entitled  to  extra  pay  therefor. 
Seville  f.  U.  S.,  (1898)   33  Ct.  CI.  495. 

"  Extra  pay  implies  extra  service  — 
i.  e.,  service  performed  in  addition  to 
regular  or  prescribed  duties ;  and  the  em- 
ployment must  be  for  the  benefit  of  the 
government,  and  not  for  the  convenience 
of  the  carrier."     King  v,  U.  S.,    (1897) 

32  Ct.  CI.  234. 

If  a  carrier  in  good  faith  performs  pos- 
tal duties  more  than  eight  hours  a  day 
with  the  knowledge  and  consent  of  the 
postmaster,  a  contract  of  employment 
will  be  presimied.    Rush  v.  U.  S.,  (1898) 

33  Ct.  CI.  417. 

Where  overtime  is  made  by  letter  car- 
riers with  the  knowledge  of  the  post- 
master, and  he  permits  uie  same  because 
they  agree  to  waive  a  claim  for  extra 
pay  therefor,  the  request  and  waiver  are 
m  legal  efifect  an  agreement  on  the  part 
of  the  carriers  who  sign  the  same  that  in 
consideration  of  the  postmaster  continu- 
ing the  old  schedule  they  will  waive  their 
claims  for  extra  pay.  Rush  r.  U.  S., 
(1898)  33  Ct.  CI.  417. 

The  right  to  extra  pay  depends  upon 
the  construction  to  be  given  the  word 
"  employed."  It  means  actual  employ- 
ment in  the  performance  of  carriers*  work 
or  service,  and  it  does  not  extend  to  in- 
tervals, however  brief,  when  the  carrier 
has  control  of  the  time.  King  v.  U.  S., 
(1897)    32  Ct.  CI.  234. 

The  right  to  salaries  depends  upon  ap- 
pointment which  is  wholly  a  matter  of 
statute;  the  right  to  extra  pay  for  over- 
time depends  upon  employment  by  the 
?ostmaster,  and,  being  a  matter  of  eon- 
ract,  thev  can  waive  a  claim  for  it. 
Rush  V.  a  S.,  (1898)  33  Ct.  CI.  417. 

Substitute  letter  carriers. — The  reason 
why  the  statute  allowing  extra  pay  for 
an  excess  of  service  does  not  extend  to 
"  substitute  letter  carriers  "  is  that  to  so 
construe  it  would  be  putting  a  premium 
upon  inexperience  and  itiefliciency.  The 
regular  letter  carrier's  working  time  is 
limited  by  law  and  in  practice  to  eight 
hours,  and  if  the  inexpert  substituted  can- 
not do  the  same  work  in  the  same  time 
he  cannot  reasonably  be  paid  more  for  it 
than  his  principal.  Alderman  v.  U.  S*. 
(1008)  44  Ct.  01.  35. 


Knowledge  or  consent  of  postmastex.— 
A  letter  carrier  is  not  "  employed "  to 
work  more  than  eight  hours  a  d^y  within 
the  meaning  of  the  Act  of  May  24,  1888, 
26  Stat.  L.  157  (noted  under  the  text  as 
superseded  thereby),  unless  he  be  "en- 
gaged in  active  postal  duties "  with  the 
knowledge  and  consent  of  the  postmaster. 
Knowledge  and  consent  cannot  be  pre- 
sumed or  implied  in  the  face  of  instruc- 
tions from  the  Post  Qffice  Deparement,  or 
the  postpiaster,  of  which  the  carrier  has 
notice.  Seville  v.  U.  S.,  (1898)  33  Ct. 
CI.  495,  followed  in  Chicago  Letter  Car- 
riers t?.  U.  S.,  (1899)  34  Ct.  CI.  531. 

To  be  "  employed  in  work,"  within  the 
meaning  of  the  Act,  necessarily  means  ac- 
tive duties,  as  such  employment  cpnnot 
arise  so  as  to  charge  the  government 
without  the  knowledge  and  consent  of  the 
postmaster,  who  is  the  agent  of  the  de- 
fendants, to  direct  such  extra  service. 
Franklin  v.  U.  S.,  (1899)   34  Ct.  CI.  626. 

Where  clerical  services  are  required  of 
letter  carriers  and  they  consequently  work 
overtime  with  the  assent  of  the  postmas- 
ter, the  law  fixes  their  c<Hnpensation ;  and 
it  matters  not  that  the  postmaster  under- 
stood such  services  were  to  be  voluntary 
or  that  he  forbade  the  carriers  to  regis- 
ter overtime.  Laurey  v.  U.  S.,  (1897)  32 
Ct.  CI.  269. 

Subordinates  have  no  authority  to  re- 
quire such  overtime  service,  without  the 
consent  of  the  postmaster,  as  such  consent 
is  essential  to  constitute  an  employment, 
of  which  the  carrier  is  bound  to  tAe  no- 
tice. Seville  t?.  U.  S.,  (1898)  33  Ct.  CI. 
495,  followed  in  Chicago  Letter  Carriers 
V.  U.  S.,  (1899)  34  Ct.  CI.  531. 

Where  overtime  is  made  by  letter  car- 
riers under  the  supervision  of  subordi- 
nates who  report  the  facts  to  the  post- 
master, and  he  does  nothing,  his  consent 
must  be  presumed.  Chicago  Letters  Car- 
riers t?.  U.  S.,  (1899)  34  Ct.  CI.  531. 

A  postmaster  has  no  authority  to  in- 
crease or  diminish  the  number  of  hours 
constituting  a  day's  work,  nor  to  em- 
ploy a  carrier  to  work  more  than  eight 
hours  a  day,  except  as  the  same  may  be 
required  by  the  public  service.  Rush  v, 
U.  S.,  (1898)  33  Ct.  CI.  417. 

The  compensation  of  a  letter  carrier  for 
services  in  excess  of  eight  hours  a  day  is 
fixed  by  statute  and  not  by  contract,  and 
a  postmaster  has  no  authority  to  increase 
or  diminish  it  or  to  take  it  away,  even 
though  the  carriers  consent  to  serve 
without  compensation.  Extra  pay  fixed 
by  statute  is  a  measure  of  compensation 
for  services  rendered,  and  is  designed  to 
secure  efficiency  in  the  public  service;  to 
diminish  or  take  it  away  would  be  con- 
trary to  public  policy.  Rush  t?.  U.  S., 
(1900)  35  Ct.  CI.  223,  reversing  (1898) 
33  Ct.  CI.  417. 

The  postmaster  is  the  agent  of  the  gov- 
ernment to  direct  carriers*  services,  l>ut 
not  to  require  extra  service  without  com- 
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lieiiMtioii,  contrary  to  the  intent  of  the 
BUtute.  Laurey  t\  U.  S.,  (1897)  32  Ot. 
a.  259.  See  also  U.  S.  t?.  Post,  (1893) 
148  U.  S.  124,  13  S.  Ct.  567,  87  U.  S. 
(L.  ed.)  392. 

Compntation  of  time. — A  letter  carrier 
is  entitled  to  his  salary  upon  the  basis 
of  eight  hours  a  day,  whether  work  is 
furnished  hina  or  not,  and  if  employed  in 
excess  of  eight  hours  in  any  one  day  he 
is  entitled  to  extra  pay  therefor,  and  in 
computing  his  time  the  d«»artment  can- 
not give  him  an  excess  one  aay  and  deficit 


another,    and   by   that    process    make    a 
monthly  average.     U.  S.  t?.  Post,   (1893) 
148  IT.  S.   124,   13  S.  Ct.  567,  37  U.  S. 
(L.  ed.)   392,  affirming  (1892)  27  Ct.  CI. 
244. 

In  comjputing  the  time  employed  in  ex- 
cess of  eight  hours  a  day  no  deduction 
shall  be  made  therefrom  by  reason  of  a 
carrier  having  worked  less  than  eight 
hours  a  day  on  Sundays  and  holidays. 
U.  S.  t?.  Gates,  (1893)  148  U.  S.  134,  13 
S.  Ct.  570,  37  U.  S.  (L.  ed.)  398. 


[First  grade  clerks  abolished,  appointments  —  promotions.]    •    •    • 

That  after  June  thirtieth,  nineteen  hundred  and  thirteen,  the  first  grade  for 
clerks  and  carriers  shall  be  abolished  and  that  appointments  shall  be  made 
to  the  second  grade,  salary  $800 ;  and  that  clerks  and  carriers  at  first-class 
offices  shall  be  promoted  successively  to  the  fifth  grade  and  clerks  and.  car- 
riers at  second-class  offices  shall  be  promoted  successively  to  the  fourth 
grade.     [37  Stat.  L.  794.] 

This  and  the  following  three  paragraphs  of  the  text  are  from  the  Postal  Service 
Appropriation  Act  of  March  4,  1913,  ch.  143. 

The  Act  of  March  2,  1907,  ch.  2513,  {  1,  supra,  p.  71,  established  the  grades  for 
clerks  and  letter  carriers. 

See  the  Res.  of  March  4,  1915,  No.  15,  infra,  p.  92. 

[Pay  of  substitutes  for  employees  absent.]  •  •  •  That  after  June 
thirtieth,  nineteen  hundred  and  thirteen,  substitute  letter  carriers  in  the 
City  Delivery  Service  and  substitute  post-oflBce  clerks  employed  in  first 
and  second  class  post  offices  shall  be  paid  at  the  rate  of  forty  cents  an  hour 
when  working  for  a  carrier  or  clerk  absent  without  pay.    [37  Stat,  L,  795.] 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

[Pay  of  substitute  carriers  and  clerks  —  appointment  to  regular  posi- 
tions.] That  substitute  carriers  and  substitute  clerks  when  assigned  to 
perform  the  work  of  regular  employees  absent  on  vacations,  or  when  per- 
forming auxiliary  or  temporary  work,  shall  be  paid  at  the  rate  of  30  cents 
an  hour.  Every  substitute  carrier  and  substitute  post-office  clerk  who  has 
served  as  such  substitute  for  a  period  of  one  year  or  more  shall,  when 
appointed  to  a  regular  position,  receive  the  salary  of  a  second  grade  carrier 
or  clerk,  $800  per  annum,  as  his  initial  salary  and  all  other  promotions  shall 
be  regulated  according  to  the  classification  Act  approved  March  second, 
nineteen  hundred  and  seven.     [37  Stat.  L.  795.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  this  page. 

Tlie  Classification  Act  of  March  2,  1907,  ch.  2513,  mentioned  in  the  text,  is  given 
supra,  p.  71. 

ProviflioDs  similar  to  those  of  the  text  were  made  by  the  third  paragraph  of  the 
Act  of  March  9,  1914,  ch.  33,  §  1,  infra,  p.  80. 

[Rewards  to  employees  for  inventions.]  •  •  •  The  Postmaster 
General  is  hereby  authorized  to  offer  and  pay  periodically  a  cash  reward  for 
the  invention,  suggestion,  or  series  of  suggestions  for  an  improvement  or 
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economy  in  device,  design,  or  process  applicable  to  the  postal  service  sub- 
mitted by  one  or  more  employees  of  the  Post  Office  Department  which  shall 
be  deemed  the  most  valuable  of  those  submitted  and  adopted  for  use,  and  for 
that  purpose  the  sum  of  $10,000  is  hereby  appropriated :  Provided,  That 
to  obtain  this  reward  the  winning  suggestion  or  invention  must  be  one  that 
will  clearly  effect  a  material  economy  or  increase  efficiency:  Provided 
further,  That  the  sums  awarded  to  employees  in  accordance  with  this  Act 
shall  be  paid  them  in  addition  to  their  usual  compensation:  Provided 
further,  That  the  total  amount  paid  under  the  provisions  of  this  Act  shaU 
not  exceed  $1,000  in  any  month  or  for  any  one  invention  or  suggestion: 
And  provided  further,  That  no  employee  shall  be  paid  a  reward  under  this 
Act  until  he  has  properly  executed  an  agreement  to  the  effect  that  the  use 
by  the  United  States  of  the  invention,  suggestion,  or  series  of  suggestions 
made  by  him  shall  not  form  the  basis  of  a  further  claim  of  any  nature  upon 
the  United  States  by  him,  his  heirs  or  assigns,  and  that  no  application  for 
patent  has  been  made  for  any  such  invention.     [37  Stat.  L.  795.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  79. 

This  paragraph  supereeded  the  provisions  of  the  Aot  of  Aug.  24,  1912,  ch.  389,  |  1, 
37  Stat.  L.  545,  which  were  as  follows: 

''The  Postmaster  General  is  hereby  authorized  to  pay,  in  his  discretion,  rewards 
to  postal  employees  whose  inventions  are  adopted  for  use  in  the  postal  service,  and 
for  that  purpose  the  sum  of  ten  thousand  dollars  is  hereby  appropriated:  Provided, 
That  not  to  exceed  one  thousand  dollars  shall  be  paid  for  one  invention.'' 


[Sec.  1.]  [Postmasters'  salaries.]  •  •  •  That  hereafter,  in  deter- 
mining the  gross  receipts  upon  which  the  salary  of  a  postmaster  shall  be 
based,  stamps,  stamped  envelopes  and  postal  cards  sold  in  large  or  unusual 
quantities  to  any  person  to  be  used  in  mailing  matter  at  other  post  offices, 
or  in  mailing  matter  diverted  from  other  offices  shall  not  be  included, 
whether  the  sale  be  made  with  or  without  solicitation  by  the  postmaster. 
[38  Stat.  L.  296.] 

This  and  the  two  paragraphs  of  the  text  following  are  from  the  Postal  Service 
Appropriation  Act  of  March  9,  1914,  ch.  33. 

[Clerks  —  aggregate  expenditure.]  •  •  •  Hereafter  the  appoint- 
ment and  assignment  of  clerks  hereunder  shall  be  so  made  during  each 
fiscal  year  as  not  to  involve  a  greater  aggregate  expenditure  than  the  sum 
appropriated.  [38  Stat.  L.  298.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Pay  of  substitute  and  temporary  carriers  and  clerks.]  •  •  •  That 
after  June  thirtieth,  nineteen  hundred  and  fourteen,  the  pay  of  substitute 
letter  carriers  employed  in  the  places  of  regular  employees  absent  from 
duty  with  pay  and  of  auxiliary  and  temporary  carriers  employed  at  offices 
where  the  city  free  delivery  service  is  already  established  or  may  hereafter 
be  established,  and  of  substitute  clerks  employed  in  the  places  of  regular 
employees  absent  from  duty  with  pay,  and  of  auxiliary  and  temporary 
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elerks  employed  in  first  and  seoond  class  post  offices,  shall  be  at  the  rate  of 
thirty-five  cents  an  hour.    [38  Stat  L.  299.] 

See  the  note  to  the  second  preceding  paragraph  of  the  text. 

Proyisions  somewhat  siroilfir  to  those  of  4;he  text  were  made  by  the  third  paragraph 
of  the  Act  of  March  4,  1913,  ch.  143,  supra,  p.  79. 


m.  CABBIEBS,    BBANOH    OFFICES,    AND    BEOEIVma    BOXES 

S.  S.  sec.  3865.  This  section  was  as  follows : 

"Sec.  3865.  Letter-carriers  shall  be  employed  for  the  free  delivery  of  mail-matter, 
as  frequently  as  the  public  convenience  may  require,  at  every  place  containing  a, popu- 
lation of  fifty  thousand  within  the  delivery  of  its  post-office;  and  may  be  so  employed 
at  every  place  containing  a  population  of  not  less  than  twenty  thousand  within  the 
delivery  of  its  post-office."  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296;  Act  of 
March  3,  1873,  ch.  231,  17  Stat.  L.  657. 

The  section  was  modified  by  Act  of  June  23,  1874,  ch.  466,  I  1,  18  Stat.  L.  231,  as 
follows : 

"That  hereafter  letter-carriers  shall  not  be  employed  for  the  free  delivery  of  mail- 
matter  in  towns  and  cities  whose  population  within  their  corporate  limits,  as  shown 
by  the  last  report  of  the  national  census  or  by  any  subsequent  census  taken  in  pur- 
suance of  State  statute  or  by  order  of  the  mayor  and  common  council  of  such  town  or 
city,  shall  be  less  than  thirty  thousand;  but  this  proviso  shall  not  affect  the  free 
delivery  in  towns  and  cities  where  it  is  now  established.'' 

It  was  again  modified  by  Act  of  Feb.  21,  1879,  ch.  96,  S  6,  20  Stat.  L.  317,  as 
follows: 

"  Sec.  5.  Letter-carriers  shall  be  employed  for  the  free  delivery,  pf  mail-matter,  as 
frequently  as  the  public  convenience  may  require,  %t  every  place  containing  a  popula- 
tion of  fifty  thousand  within  the  delivery  01  its  post-office,  and  may  be  so  employed 
at  every  place  containing  a  population  of  not  le.^9  than  twenty  thousand  within  its 
corporate  limits,  and  at  post-offices  which  produced  a  gross  revenue  for  the  preceding 
fiscal  year  of  not  less  than  twenty  thousand  dollars:  Provided,  This  act  shall  not 
affect  the  free  delivery  in  towns  and  cities  where  .it  is  now  established." 

All  of  the  above  provisions  were  superseded  by  the  provisions  of  the  Act  of  Jan.  3, 
1887,  ch.  14,  $  1,  tn/ra,  p.  87. 

Sections  3865-3874  constitute  chapter  2  of  title  46  of  the  Eevised  Statutes,  entitled 
**  Carriers,  Branch  Offices  and  Receiving  Boxes." 

R.  S.  sec.  3869  was  incorporated  in  Penal  Laws,  S  198,  vol.  7,  p.  775,  and  repealed 
bv  section  341  thereof,  vol.  7,  p.  989. 

K.  S.  sec.  3866.  This  section  wae  as  follows: 

"Sec.  3866.  The  salary  of  letter-carriers  shall  be  fixed  by  the  Postmaster-General, 
and  shall  not  exceed  eight  hundred  dollars  per  annum;  but  on  satisfactory  evidence 
of  diligence,  fidelity,  and  experience,  he  may  increase  their  salary  to  any  sum  not 
exceeding  one  thousand  dollars  a  year  each;  and  in  San  Francisco,  California,  he 
may  pay  such  additional  salaries  to  carriers  as  will  secure  the  services  of  competent 
persons."    Act  of  June  8,  1872,  ch,  335,  17  Stat.  L.  296. 

It  was  superseded  by  the  Act  of  Feb.  21,  1879,  ch.  95,  $S  1-3,  20  Stat.  L.  317,  the 
latter  section  3  being  ^amended  by  the  Act  of  Aug.  2,  1882,  ch.  373,  §  1,  22  Stat.  L. 
185.  These  provisions  were  superseded  by  the  Act  of  Jan.  3,  1887,  ch.  14,  S$  2,  3,  24 
Stat.  L.  356,  which  were  superseded  by  the  more  comprehensive  provisions  of  the  Act 
of  :\Iarch  2,  1907,  ch.  2513,  supra,  p.  71. 

"There  is  no  lansuAge  in  the  Act  [Jan.  Congress  intended  thereby  to  repeal  sec- 
3i  1887]  excepting  San  Francijuo  from  its  tion  3866,  and  we  so  hold."  Rush  r. 
operation,  and  it  seems  clear  to  us  that       U.  S.,  (1898)  33  Ct.  CI.  417. 

Sec.  3867.  [Uniform  for  carriers.]  The  Postmaster-General  may 
prescribe  a  uniform  dress  to  be  worn  by  letter-carriers.     [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 

As  originally  enacted  this  section  contained  a  further  provision  as  follows:  ''and 
any  person  not  connected  with  the  letter-carrier  branch  of  the  postal  service  who 
uall  wear  the  uniform  which  may  be  prescribed  shall,  for  every  such  offense,  be 

8  P.  S.  A.— 4 


82 


8  FED.  STAT,  ANN.  (2d  Ed.) 


piiiiishable  by  a  fine  of  not  more  than  one  himdl-ed  dollars,  or  by  imprisonment  for 
not  more  than  six  months,  or  both." 

This  was  incorporated  in  Penal  Laws,  §  179,  vol.  7,  p.  737,  and  repealed  by  section 
341  thereof,  vol.  7,  p.  989. 

The  Act  of  March  3,  1879,  ch.  180,  §  1,  supra,  p.  56,.  provided  that  certain  postal 
employees  were  not  to  be  required  to  wear  a  uniform  other  than  a  cap  or  badge. 


When  on  duty  letter  carriers  are  re- 
quired to  wear  the  uniform  dresa  pre- 
scribed by  the  Postmaster  General  under 
this  section,  and  so  long  as  they  are 
"  connected  with  the  letter-carrier  branch 
of  the  postal  service,"  they  are  free  to 
wear  the  same;  not  that  they  must  be  on 
active  duty  to  entitle  them  to  wear  it, 
but  that  they  must  be  so  connected  with 
postal  service  mentioned  that  duty  may  be 
required  of  them  by  the  postal  authori- 
ties.    There  is  no  law  or  regulation  of 


which  we  are  aware  requiring  carriers  to 
either  wear  or  lay  off  their  uniforms  dur- 
ing the  long  or  the  short  intervals  be- 
tween tours  when  not  employed.  Hence 
the  wearing  of  their  uniforms  during 
such  intervals  of  time  is  optional  with 
them,  in  the  exercise  of  which  they  may 
or  may  not  subject  themselves  to  the  re- 
strictions imposed  on  carriers  in  uniform 
by  official  regulations.  King  v,  U.  S., 
(1897)   32  Ct.  CI.  234. 


Sec.  3868.  [Beceiving-bozes.]  The  Postmaster-General  may  establish, 
in  places  where  letter-carriers  are  employed,  and  in  other  places  where,  in 
his  judgment,  the  public  convenience  requires  it,  receiving-boxes  for  the 
deposit  of  mail-matter,  and  shall  cause  the  matter  deposited  therein  to  be 
collected  as  often  as  public  convenience  may  require.     [jB.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  296. 
See  the  notes  to  R.  S.  sec.  3865,  noted  8upr<^,  p.  81. 

Further  provisions  relating  to  receiving  boxes  were  made  by  the  Act  of  March  3* 
1887,  ch.  388,  §  1,  given  as  amended  infra,  p.  87. 


Depositing  a  letter  in  a  mail  h6x  was 
not  a  depositing  of  it  "  in  the  post-office 
at  the  place  of  mailing  "  within  the  mean- 
ing of  such  provision  in  the  condition  of 
an  insurance  policy.  De  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co.,  (1904)  124  la. 
576,  100  N.  W.  632,  104  A.  S.  R.  367. 

Street  letter  boxes  established  by  au- 
thority of  this  section  are  as  completely 
and  as  exclusively  under  the  care  and  con- 
trol of  the  post-office  department  as  boxes 
provided  for  the  reception  of  letters 
within  the  post-office  buildings  them- 
selves; and  we  think  a  letter  deposited  in 


a  street  letter  box,  which,  has  been  put  up 
by  the  post-office  department,  is  as  truly 
mailed,  within  the  meaning  of  the  law, 
as  if  it  were  deposited  in  a  letter  box 
within  the  post-office  building  itself.  Cas- 
co  Nat.  Bank  v.  Shaw,  (1887)  79  Me. 
376,  10  Atl.  67,  1  A.  S.  R.  319. 

The  top  or  outside  of  a  letter  box,  at- 
tached to  a  lamp  post,  is  not  an  au- 
thorized depository  for  mail  matter,  the 
taking  of  which  therefrom  is  punishable 
under  R.  S.  sec.  5469,  embodied  in  see. 
194  of  PteNAL  Laws,  vol.  7,  p.  764.  (1883) 
17  Op.  Atty.-Gen.  524. 


Sec.  3870.  [Bonds  of  carriers.]  Every  letter-carrier  shall  give  bonds, 
with  sureties,  to  be  approved  by  the  Postmaster-General,  for  the  safe^  cus- 
tody and  delivery  of  all  mail-matter,  and  the  faithful  account  and  payment 
of  all  money  received  by  him.    [B,  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  296. 

Provisions  relating  to  the  renewal  of  bonds  of  carriers  were  made  by  the  Act  of 
March  3,  1906,  ch.  1488,  supra,  p.  70. 


The  form  of  such  bonds  is  tacitly  or 
impliedly  left  by  Congress  to  be  fixed  by 
the  officer  by  whom  the  bonds  are  to  be 
approved.     (1885)   18  Op.  Atty.-Gen.  274. 

Scope  of  bond. —  The  bond  of  a  letter 
carrier  and  his  surety  for  the  faithful 
performance  by  the  carrier  of  the  duties 
imposed  upon  him,  either  by  the  postal 
laws  of  the  United  States  or  the  regula- 
tions of  the  Post-Office  Department,  binds 
the  surety  for  the  faithful  discharge  by 
his  principal  of  the  duty  of  collecting  let- 


ters and  packages  to  be  registered  which 
were  imposed  on  the  letter  carrier  by  the 
order  of  the  Post-Office  Department  dur- 
ing the  term  of  the  bond.  National 
Surety  Co.  v.  U.  S.,  (CCA,  8th  Cir. 
1904)    129  Fed.  70,  63  C  C.  A.  512. 

A  mail  carrier  and  the  surety  on  his 
bond,  which  is  conditioned  that  the  prin- 
cipal shall  account  for  and  pay  over  aU 
property  and  money  coming  into  his  pos- 
session by  virtue  of  his  position,  are  lia- 
ble  to   the  United   States   for   the   full 
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amount  of  money  stolen  by  the  carrier 
from  a  roistered  letter,  notwithBtand- 
ing  the  fact  that  by  the  postal  regulations 
the  United  States  limits  its  own  liability 
for  the  loss  of  money  contained  in  any 


single  roistered  letter  to  twenty-fiv^e  dol- 
lars. U.  S.  V.  American  Surety  Co.,  (N. 
D.  111.  1007)  155  Fed.  941.  See  also  cases 
cited  in  notes,  av/pra,  p.  40  et  seq. 


Sec.  3871.  [Branch  offices.]  The  Postmaster-Qeueral,  when  the  public 
eonvenienee  requires  it,  may  establish  within  any  post-office  delivery  one  or 
more  branch  offices  for  the  receipt  and  delivery  of  mail-matter  and  the  sale 
of  stamps  and  envelopes ;  and  he  shall  prescribe  the  rules  and  regulatioms 
for  the  government  thereof.  But  no  letter  shall  be  sent  for  delivery  to  any 
branch  office  contrary  to  the  request  of  the  party  to  whom  it  is  addressed. 
[B.  S,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  296. 

Farther  provisions  relating  to  stations  and  branches  were  made  by  the  Act  of  June 
9,  1896,  ch.  386,  infra,  p.  88. 


"Mail  stations."  —  Branch  offices  have 
come  to  be  called,  in  departmental  lan- 
guage, "mail  stations"  and  to  be  desig- 
nate by  letters  bf  the  alphabet.  Knox  v. 
U.  S.,  (1896)  34  Ot.  CI.  59.  See  Wool- 
verton  r.  U.  S.,  (1899)  34  Ct.  CI.  247; 
Union  Transfer  Co.  f>.  U.  S.  (1901)  36 
a.  CL  216, 

A  repair  shop^  though  designated  as  a 


station,  is  not  a  branch  post  office  or  sta- 
tion within  the  intent  of  the  statute. 
Merely  designating  a  shpp  as  a  branch 
post-office  or  mail  station  without  using 
it  for  that  purpose  does  not  make  it  such. 
Knox  1?.  U.  S.,  (1896)  30  Ct.  CL  59.  fol- 
lov>ed  in  Union  Transfer  Co.  v.  U.  S., 
(1901)   36  Ct.  CI.  216. 


S.  S.  sec.  387a.    This  section  was  as  follows: 

"Sbc.  3S72.  The  rate  of  postage  on  newspapers,  excepting  weeklies,  periodicals  not 
exceeding  two  ounces  in  weight,  and  circulars,  when  the  same  are  deposited  in  a  letter- 
carrier  office  for  delivery  by  the  office  or  its  carriers,  shall  be  uniform  at  one  cent 
each;  but  periodicals  weighing  more  than  two  ounces  shall  be  subject  to  a  post^^e 
of  two  cents  each,  and  these  rates  shall  be  prepaid  by  stamps."  Act  of  June  8,'  I879, 
ch.  335,  17  Stat.  L.  296. 

It  was  superseded  by  the  Act  of  March  3,  1879,  ch.  180,  §  25,  infrti,  p.  121. 

Sec.  3873.  [Extra  postage  or  carriers'  fees  prohibited.]  No  extra 
postage  or  carriers'  fees  shall  be  charged  or  collected  upon  any  mail-matter 
collected  or  delivered  by  carriers.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 

Sec.  3874.  [Expenses  of  carriers  and  branch  offices.]  All  expenses  of 
letter-carriers,  branch  oflSces,  and  receiving-boxes,  or  incident  thereto,  shall 
be  kept  and  reported  in  a  separate  account,  and  shall  be  shown  in  com- 
parison with  the  proceeds  from  postage  on  local  mail-matter  at  each  office, 
and  the  Postmaster-General  shall  be  guided  in  the  expenditures  for  this 
branch  of  the  service  by  the  income  derived  therefrom.     [B»  S.]  .. 

Aet  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 


Sec.  3.  [Special  delivery  of  letters  —  special  stamps  —  insufficient 
postage.]  That  a  special  stamp  of  the  face  valuation  of  ten  cents  may  be 
provided  and  issued,  whenever  deemed  advisable  or  expedient,  in  such  form 
and  bearing  such  device  as  may  meet  the  approval  of  the  Postmaster-Qen- 
eral,  which,  when  attaehed  to  a  letter,  in  addition  to  the  lawful  postage 
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thereon  the  delivery  of  which  is  to  be  at  a  free  delivery  office,  or  at  any 
city,  town,  or  village  containing  a  population  of  four  thousand  or  over, 
according  to  the  Federal  census,  shall  be  regarded  as  entitling  such  letter  to 
immediate  delivery  within  the  carrier  limit  of  any  free  delivery  office  which 
may  be  designated  by  the  fostmaster-General  as  a  special  delivery  office  or 
within  one  mile  of  the  post  office  at  any  other  office  coming  within  the  pro- 
visions of  this  section  which  may  in  like  manner  be  designated  as  a  special 
delivery  office.  Provided,  however,  That  the  omission  by  the  sender  to  place 
the  lawful  postage  upon  a  letter  bearing  such  special  delivery  stamp  and 
otherwise  entitled  to  immediate  delivery  under  the  provisions  of  this  sec- 
tion shall  not  hinder  or  delay  the  transmission  and  delivery  thereof  as  pro- 
vided herein  but  such  lawful  postage  shall  be  collected  upon  its  delivery, 
in  the  manner  now  provided  by  law  for  the  collection  of  deficient  postage 
resulting  from  the  overweight  of  letters.  [23  Stat.  L,  387,  as  amended  hy 
25  Stat,  L.  650,] 

This  section  and  the  foUowing  sections  5  and  6  are  from  the  Postal  Service  Appro- 
priation Act  of  March  3,  18S5,  ch.  342. 

This  section  was  amended  to  read  as  given  in  the  text  by  the  Act  of  Jan.  16,  1889, 
ch.  50,  the  amendment  consisting  of  the  addition  af  the  proviso  at  the  end  of  the 
section. 

The  use  of  ordinary  stamps  for  the  special  delivery  of  mail  matter  was  authorized 
by  the  Act  of  March  2,  1907,  ch.  2561,  in/ra,  p.  91. 

The  Act  of  Aug.  4,  1886,  ch.  901,  tn/ra,  p.  85,  extended  the  special  delivery  system 
established  by  this  section  to  all  mailable  matter. 

Section  4  of  this  Act  was  as  follows: 

''  Sec.  4.  That  such  specially  stamped  letters  ahall  be  delivered  from  seven  o'clock 
ante  meridian  up  to  twelve  o'clock  midnight  at  offices  designated  by  the  Postmaster- 
General  under  section  three  of  this  act." 

It  was  superseded  by  the  more  comprehensive  provisions  of  the  Act  of  Aug.  4^  1886, 
ch.  901,  I  2,  infra^  p.  86. 

• 

Sec.  5.  [Employment  of  persons  to  deliver  special-stamp  letters.]  That 
to  provide  for  the  immediate  delivery  of  letters  bearing  the  special  stamp, 
the  postmaster  at  any  office  which  may  come  within  the  provisions  of  this 
act  may,  with  the  approval  of  the  Postmaster-Gteneral,  employ  such  person 
or  persons  as  may  actually  be  required  for  such  service,  who,  upon  the 
delivery  of  such  letter,  will  procure  a  receipt  from  the  party  addressed,  or 
some  one  authorized  to  receive  it,  in  a  book  to  be  furnished  for  the  purpose, 
which  shall,  when  not  in  use,  be  kept  in  the  post-office,  and  at  all  times  sub- 
ject to  examination  by  an  inspector  of  the  Department.     [23  Stat,  L.  388,\ 

See  the  notes  to  the  preceding  section  3  of  this  Act. 

Sec.  6.  [Oompensation  of  persons  employed  to  make  deliveries.]  That 
to  provide  for  the  payment  of  such  persons  as  may  be  employed  for  this 
service  the  postmaster  at  any  office  designated  by  section  three  of  this  Act 
shall  keep  a  record  of  the  number  of  letters  received  at  such  office  bearing 
such  special  stamp,  which  number  shall  correspond  with  the  number 
entered  in  the  receipt  books  heretofore  specified,  and  at  the  end  of  each 
month  he  may  pay  to  such  person  or  persons  employed  a  sum  not  exceeding 
eighty  per  centum  of  the  face  Value  of  all  such  stamps  received  and 
recorded  during  that  month:  Provided,  That  nothing  in  this  Act  shall 
interfere  with  the  prompt  delivery  of  letters  as  now  provided  by  law  or 
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regulations  of  the  Post-Office  Department.     [23  Stat,  L,  388,  as  amended 
iy  32  Stat.  L.  1175.] 

See  the  notes  to  section  3  of  this  Act,  aujyra,  p.  84. 

This  section  was  amended  to  read  as  given  in  the  text  hy  an  Act  of  March  3,  1903, 
eh.  1009,  8  2.    As  originally  enacted  it  was  as  follows: 

"  Sec.  6.  That  to  provide  for  the  payment  of  such  persons  as  may  be  employed  for 
this  service,  the  postmaster  at  any  office  designated  by  section  three  of  this  act  shall 
keep  a  record  of  the  number  of  letters  received  at  such  office  bearing  such  special 
stamp,  which  number  shall  correspcmd  with  the  number  entered  in  the  receipt  books 
heretofore  specified;  and  at  the  end  of  each  month  he  may  pay  to  such  person  or 
persons  employed  a  sum  not  exceeding  eighty  per  centum  of  the  face  value  oi  all  such 
stamps  received  and  recorded  during  that  month:  Provided,  That  in  no  case  shall 
the  com]>en8ation  so  paid  to  any  one  person  exceed  thirty  dollars  per  month:  And 
prwfided  further,  That  nothing  in  this  act  shall  in  any  way  interfere  with  the  prompt 
delivery  of  letters  as  now  provided  by  law  or  regulation  of  the  Post  Office  Depart- 
ment.'' 


An  act  to  extend  the  system  for  the  immediate  delivery  of  letters,  and 
amendatory  of  sections  three,  four,  and  five  of  the  act  approved  March 
third,  eighteen  hundred  and  eighty-five,  entitled  ''An  act  making 
appropriations  for  the  service  of  the  Post-Office  Department  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-six, 
and  for  other  purposes." 

[Act  of  Aug.  4, 1886,  ch.  901,  24  Stat.  L.  220.] 

[Sec.  1.]  [Special  delivery  extended  to  all  mailable  matter — employ- 
ment of  messengers  —  compensation  —  contracts.]  That  every  article  of 
mailable  matter  upon  which  the  special  stamp  provided  for  by  section  three 
of  the  act  of  Congress  approved  March  third,  eighteen  hundred  and  eighty- 
five,  entitled  **An  act  making  appropriations  for  the  service  of  the  Post- 
Office  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty -six,  and  for  other  purposes, ' '  shall  be  duly  affixed,  shall  be 
entitled  to  immediate  delivery,  according  to  said  act  within  the  carrier- 
delivery  limit  of  any  free-delivery  office,  and  within  one  mile  of  any  other 
post-office  which  the  Postmaster-General  shall  at  any  time  designate  as  a 
special-delivery  post-office.  The  postmaster  shall  be  responsible  for  such 
immediate  delivery  of  every  such  article,  and  shall  cause  delivery  to  be  made 
of  all  such  articles  received  at  his  office  bearing  such  stamp  and  entitled  to 
delivery  thereat,  and  may  employ  any  persons,  including  clerks  and  assist- 
ants, at  third  and  fourth  class  offices,  as  messengers,  on  such  terms  as  he 
shall  fix  as  compensation  for  such  delivery;  and  to  defray  the  expense 
thereof,  such  postmaster  shall  be  entitled,  upon  the  adjustment  of  his  quar- 
terly account,  to  eighty  per  centum  of  the  face  value  of  all  such  special- 
delivery  stamps  received  at  his  office  and  recorded,  according  to  said  act  and 
regulations  of  the  Post-Office  Department  during  the  quarter;  and  such 
allowance  shall  be  in  full  of  all  the  expenses  of  such  delivery:  Provided, 
That  the  Postmaster-General  may,  in  his  discretion,  direct  any  free-delivery 
oflSce  to  be  excepted  from  the  foregoing  provision,  and  require  the  delivery 
to  be  made  entirely  by  special  messengers,  according  to  the  provisions  of 
the  act  to  which  this  is  amendatory :    And  provided  further,  That  he  may 
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coiltraot  for  the  immediate  delivery  of  all  articles  from  any  post-oflSee  at 
any  price  less  than  eight  cents  per  piece,  when  he  shall  deem  it  expedient. 
[24  Stat,  L.  220.] 

The  Act  of  March  3,   1S85,  ch.   S42,  mentioned  in  this  section,  is  given   supra^ 
pp.  83,  84.  . 


Sec.  2.  [Postmaster-Oeneral  to  prescribe  regnlations.]  That  the  Post- 
master-Genei'al  shall  prescribe  suitable  regulations,  not  inconsistent  with 
law,  for  the  performance  of  the  immediate-delivery  service,  the  keeping  of 
the  records  and  rendering  of  accounts  thereof,  and  all  matters  connected 
therewith,  and  may  prescribe  the  hours  within  which  such  immediate  deliv- 
ery shall  be  made  at  any  post-office.     [24  Stat,  L.  221,] 

This  section  superseded  the  less  comprehensive  provisions  of  the  Act  of  March  Z, 
1885,  ch.  342,  §  4,  23  Stat.  L.  388,  noted  under  section  3  of  said  Act,  supra,  p.  84. 


Sec.  3.  [False  retums  by  postmasters  —  penalty.]  That  any  postmaster, 
or  any  assistant  postmaster,  clerk,  or  employee  of  a  postmaster,  who  shall 
make  any  false  return  or  record  of  the  receipt  or  delivery  of  any  article  of 
mailable  matter  as  being  stamped  with  a  special-delivery  stamp,  or  shall 
make  any  false  return  of  the  number  of  articles  specijiUy  delivered  from  his 
joffice,  for  the  purpose  of  increasing  his  compensation  under  the  provisions 
of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  bie  fined  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  imprisoned  for  a  term  of  not  less  than  thirty  days  nor 
tnore  than  one  year,  or  both  such  fine  and  imprisonment  at  the  discretion  of 
the  court;  and  whenever,  upon  evidence  deemed  satisfactory  to  him,  the 
Postmaster-General  shall  determine  that  any  such  false  return  has  been 
made,  he  may,  by  order,  fix  absolutely  the  compensation  of  the  postmaster 
for  such  special  delivery  during  any  quarter  or  quarters  which  he  shall 
deem  affected  by  such  false  return,  and  the  Auditor  shall  adjust  the  post- 
master's account  accordingly.     [24  Stat.  L,  221.] 

This  section  would  seem  to  be  superseded  by  the  more  comprehensive  provisions  of 
PfcNAL  Laws,  §  206,  vol.  7,  p.  784. 


Sec.  4.  [Special-delivery  messengers  deemed  in  postal  service.]  That 
any  person  employed  to  make  immediate  delivery  of  letters  or  other  mail- 
matter,  under  the  provisions  of  this  act,  or  .the  act  of  which  the  same  is 
amendatory  shall  be  deemed  an  employee  of  the  postal  service,  whether  he 
may  have  been  sworn  or  not,  or  temporarily  or  permanently  employed,  and 
as  such  employee  shall  be  liable  to  any  penalties  or  punishments  provided  by 
law  for  the  improper  detention,  delay,  secretion,  rifling,  embezzlement, 
purloining,  or  destruction  of  any  letter  or  other  article  of  mail-matter,  or  the 
contents  thereof,  intrusted  to  him  for  delivery  or  placed  in  his  custody.' 
[24  Stat,  L.  221.] 

For  provisions  relating  to  the  various  offenses  herein  enumerated,  see  Penal  Laws,, 
vol.  7,  p.  736. 
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An  act  to  extend  the  free-delivery  system  of  the  Post-Offlce  Department^ 

and  for  other  purposes. 

[Act  of  Jan,  3,  1887,  ch.  14,  24  Stat,  L.  355.] 

[Sbg.  1.]  [Free  deliyery  service,  at  what  places,]  That  letter-earriers 
shall  be  employed  for  the  free  delivery  of  mail-matter,  as  frequently  as  the 
public  business  may  require,  at  every  incorporated  city,  village,  or  borough 
containing  a  population  of  fifty  thousand  within  its  corporate  limits,  and 
may  be  so  employed  at  every  place  containing  a  population  of  not  less  than 
ten  thousand,  within  its  corporate  limits,  according  to  the  last  general 
census,  taken  by  authority  of  State  or  United  States  law,  or  at  any  post- 
office  which  produced  a  gross  revenue  for  the  preceding  fiscal  year,  of  not 
less  than  ten  thousand  dollars :  Provided,  This  act  shall  not  affect  the  exist- 
ence of  the  free  delivery  in  places  where  it  is  now  established :  And  pro- 
lyided  further,  That  in  ofiices  where  the  free  delivery  shall  be  established 
under  the  provisions  of  this  act,  such  free  delivery  shall  not  be  abolished  by 
reason  of  decrease  below  ten  thousand  in  population  or  ten  thousand  dol- 
lars in  gross  postal  revenue,  except  in  the  discretion  of  the  Postmaster- 
General.     [24  Stat.  L.  355.] 

Sections  2  and  3  of  this  Act  were  as  follows: 

"  Sec.  2.  That  there  may  be  in  all  cities  which  contain  a  population  of  seventy-five 
thousand  or  more  three  classes  of  letter-carriers,  as  follows:  Carriers  of  the  first 
dass,  whose  salaries  shall  be  one  thousand  dollars  per  annum;  of  the  second  class, 
whose  salaries  shall  be  eight  hundred  dollars  per  annum,  and  of  the  third  class,  whose 
salaries  shaU  be  six  hundred  dollars  per  annum."    [24  Btai.  L.  S'55.] 

*'Sec.  3.  That  in  places  containing  a  population  of  less  than  seventy-five  thousand 
there  may  be  two  classes  of  letter-carriers,  as  follows:  Carriers  of  the  second  class, 
whose  salaries  shall  be  eight  hundred  and  fifty  doUars  per  annum,  and  of  the  third 
class,  whose  salaries  shall  be  six  hundred  dollars  per  annum."    [24  Stat  L,  S56.^ 

These  sections  were  superseded  by  the  Act  of  March  2,  1907,  ch.  2513,  supra,  p.  71. 

Experimental  free  .delivery  in  towns  and  villages  not  entitled  thereto  under  provi- 
sions of  existing  law,  was  authorized  by  the  Act  of  Aug.  24,  1912,  ch.  389,  §  9,  infra, 
p.  02. 


The  inatitation  and  abolition  of  the 
free  ddivery  system  are  governed  by  this 
Act.     (1899)   22  Op.  Atty.-Gen.  663. 

The  effect  of  the  second  proviso  of  this 
section  is  to  leave  it  withm  the  discretion 
of  tiie  postmaster-general  to  continue  or 
abolish  the  free-delivery  system  in  offices 
where  the  population  has  fallen  below  ten 
thoosand  in  niunber  or  the  gross  postal 
revenue  has  fallen  below  the  sum  of  ten 
thouaand  doUars.  (1899)  22  Op.  Atty.- 
Gen.  6G3. 

Act  applies  to  San  Franciaco. — As  the 
oensua  reports  show  tha/t  at  the  time  of 


the  passage  of  this  Act  San  Francisco 
contained,  and  has  ever  since,  a  popu- 
lation of  more  than  75,000,  this  Act 
applies  to  letter  carriers  of  that  city  as 
well  as  to  all  other  cities  having  a  like 
population.  Rush  t>.  U.  S.,  (1898)  33 
Ct.  CI.  417. 

The  Civil  Service  Rules  extend  to  the 
force  of  employees  in  "  the  set  of  post 
offices  known  as  free  delivery  offices  —  a 
set  whose  membership  was  liable  to  dim- 
inution and  increase  under  this  Act." 
(1899)   22  Op.  Atty.-Gen.  613. 


Sec.   4.  [Repeal.]     That   all  laws   inconsis 
repealed.     [24  Stat,  L.  356,] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 


[Sec.  1.]  [Mail  collection  boxes  and  chutes  in  buildings.]  That  no 
;boxes  for  the  collection  of  mail  matter  by  carriers  shall  be  placed  inside  of 
any  bnilding  except  a  public  building,  or  a  building  which  is  freely  open 
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to  the  public  during  business  hours,  or  a  railroad  station,  and  that  the 
Postmaster-General  is  hereby  authorized,  in  his  discretion,  to  declare  by 
official  order  that  the  chutes  connected  with  mail  boxes  that  are  attached  to 
any  chute  or  device  which  may  be  approved  by  him  are  a  part  of  said 
receiving  boxes  and  under  the  exclusive  care  and  custody  of  the  Post-Office 
Department.    [24  Stat.  L.  569,  as  amended  by  27  Stat.  L,  421,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1887,  ch.  388,  as 
amended  by  the  Act  of  Jan.  23,  1893,  ch.  41.  The  amendment  consists  of  the  addition 
of  the  closing  part  of  the  paragraph,  beginning  with  the  words  "  and  that  the  Post- 
master-General," etc. 

This  section  superseded  a  provision  of  the  Act  of  Feb.  21,  1879,  di.  95,  S  4,  supra, 
p.  54,  which  is  noted  thereunc^r. 


[Bestrictions  as  to  establishment  of  substations  and  branch  offices.] 
•  •  •  That  hereafter  no  station,  substation,  or  branch  post-office  shall 
be  established  beyond  the  corporate  limits  or  boundaries  of  any  city  or 
town  in  which  the  principal  office  to  which  such  station,  substation,  or 
branch  office  is  attached  is  located,  except  in  cares  of  villages,  towns,  or  cities 
of  fifteen  hundred  or  more  inhabitants  not  distant  more  than  five  miles  as 
near  as  may  be  from  the  outer  boundary  or  limits  of  such  city  or  town  in 
which  the  principal  office  is  located.     [29  Stat,  L,  313.] 

m 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  9,  1896,  ch.  386. 
Provisions  relating  to  branch  offices  were  made  by  R.  S.  sec.  3871,  atipra,  p.  83. 


[Oar  fare  for  special-delivery  messex^ers — special  delivery  by  any 
employee.]  •  •  •  That  out  of  the  revenue  arising  from  special-deliv- 
ery business  the  Postmaster-General  may  allow  expenditures  by  post- 
masters at  first-class  post-offices,  under  regulations  to  be  established  by  him, 
for  car  fare  for  special  delivery  messengers  in  emergent  cases  where  imme- 
diate delivery  in  the  usual  way,  is  impracticable,  not  to  exceed  in  the  aggre- 
gate, for  all  offices,  ten  thousand  dollars  a  year:  And  provided  further^ 
That  at  first  and  second  class  post-offices  the  Postmaster-General  may 
establish  rules  under  which  special  delivery  may  be  effected  by  any  salaried 
clerk  or  employee  thereof,  and  the  lawful  special-delivery  fees  allowed 
therefor,  the  same  as  is  now  done  at  third-class  offices,  in  cases  where  such 
delivery  can  not  be  made  by  regular  messengers.     [31  Stat,  L.  260.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  2,  1900,  ch.  613. 

The  paragraph  is  a  repetition  of  that  in  the  Act  of  March  1,  1899,  ch.  327,  S  1,  30 
Stat.  L.  966.  The  Appropriation  Act  for  the  succeeding  year  (Act  of  March  3,  1901, 
ch.  851,  31  Stat.  L.  1106),  in  appropriating  "for  fees  to  special-delivery  messengers 
(who  may  he  postmasters,  salaried  employees  of  post  offices,  or  other  suitable  per- 
sons)," refers  to  this  Act  as  an  extension  and  amendment  of  that  of  1885,  March  3, 
ch.  342,  §§  3-6,  establishing  the  free-delivery  service;  and  also  refers  to  1886,  Aug.  4, 
ch.  901,  and  1889,  Jan.  16,  ch.  50, -as  being  prior  amendments  thereto.  [Compilers' 
note,  2  Supp.  R.  8,,  p.  1186.} 


[Sec.  1.]  [Rural  free-delivery  service  —  agents  —  inspectors  —  clerks  — 
carriers.]     •    •    •    That  on  and  after  July  first,  nineteen  hundred  and 
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two,  the  Postmaster-General  be,  and  is  hereby,  authorized  to  classify  the 
rural  free-delivery  service  and  fix  the  compensation  to  employees  in  such 
service  as  follows : 

Special  agents  in  charge  of  divisions  at  not  exceeding  two  thousand  four 
hundred  dollars  per  annum. 

Special  agents,  four  classes,  graded  in  even  hundreds  of  dollars,  at  one 
thousand  three  hundred,  one  thousand  four  hundred,  one  thousand  five 
hundred,  and  not  exceeding  one  thousand  six  hundred  dollars  per  annum. 

Route  inspectors,  four  classes,  graded  in  even  hundreds  of  dollars,  at 
nine  hundred,  one  thousand,  one  thousand  one  hundred,  and  not  exceeding 
one  thousand  two  hundred  dollars  per  annum. 

Clerks,  four  classes,  graded  in  even  hundreds  of  dollars,  at  nine  hundred, 
one  thousand,  one  thousand  one  hundred,  and  not  exceeding  one  thousand 
two  hundred  dollars  per  annum. 

Carriers  at  salary  not  exceeding  six  hundred  dollars  per  annum  and 
no  other  or  further  allowance  or  salary  shall  be  made  to  said  carriers. 
But  the  carriers  shall  not  be  prohibited  from  doing  an  express-package 
business  provided  it  does  not  interfere  with  the  discharge  of  their  official 
duties. 

Under  such  regulations  as  the  Postmaster-General  may  prescribe,  a  sub- 
stitute carrier  may  be  employed,  at  the  expense  of  the  regular  carrier,  to 
temporarily  perform  the  service  on  any  rural  free-delivery  mail  route. 

The  Postmaster-General  may  allow  such  per  diem  and  other  incidental 
expenses  in  connection  with  the  rural  free-delivery  service  as  Congress  may 
from  time  to  time  provide.     [32  Stat,  L.  112.] 

These  and  the  provisions  of  the  following  paragraph  of  the  text  are  from  the  Postal 
Service  Appropriation  Act  of  April  21,  1902,  ch.  563. 

"Special  agents  in  charge  of  divisions,"  mentioned  in  the  text,  were  designated  as 
division  superintendents  of  rural  free  delivery  service,  and  **  special  agents "  and 
"route  inspectors"  were  designated  rural  agents,  by  the  Act  of  April  28,  1904,  ch. 
1759,  S  1,  infra,  p.  90,  which  also  made  further  provisions  w^itn  respect  of  the 
carrying  of  merchandise  by  rural  carriers. 

The  provisions  of  the  text  with  respect  of  salaries  were  superseded  by  the  Res.  of 
March  4,  1915,  No.  15,  infrd,  p.  92,  which  likewise  superseded  numerous  other  pro- 
visions as  indicated  in  the  note  thereto. 


The  Postmaster  General's  schedules  of 
distance  and  compensation  are  for  the  in- 
formation and  guidance  of  the  depart- 
ment; they  do  not  constitute  a  contract 
with  the  carrier.  His  right  of  action  is 
defined  and  limited  exclusively  by  the 
terms  of  his  appointment.  Where  a  rural 
delivery  route  is  found  by  actual  meas- 
urement to  be  longer  than  its  distance. 


estimated  at  the  time  of  the  carrier's  ap- 
pointment, the  Postmaster  General  may 
correct  the  error,  so  as  to  bring  the  car- 
rier into  the  class  in  which  the  distance 
traveled  entitles  him  to  be,  but  the  car- 
rier cannot  maintain  an  action  for  back 
pay  during  the  period  of  the  mistake. 
Hallenbeck  v.  U.  S.,  (1913)  48  Ot.  CI.  475. 


[Oaths.]  That  hereafter  special  agents,  route  inspectors,  and  examining 
inspectors  in  the  rural  free-delivery  service  shall  be  authorized  and  empow- 
ered to  administer  oaths  to  carriers  and  other  persons  employed  in  said 
service  or  in  connection  with  any  business  relating  to  the  same.  •  •  • 
[32  Stat.  L.  113.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 
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Sec.  4.  [Official  character  of  messengers.]  That  every  special-delivery 
messenger,  when  actually  engaged  in  carrying  or  delivering  letters  or  other 
mail  matter  under  contract,  directly  or  indirectly,  with  the  Post-Office 
Department,  or  employed  by  the  Post-Office  Department,  shall  be  deemed  a 
carrier  or  person  intrusted  with  the  mail  and  having  custody  thereof  within 
the  meaning  of  sections  thirty-eight  hundred  and  sixty-nine,  thirty-nine 
hundred  and  ninety-five,  fifty-four  hundred  and  seventy-two,  and  fifty-four 
hundred  and  seventy-three  of  the  Revised  Statutes  of  the  United  States. 
[32  Stat  L.  1176,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1903,  ch.  1009. 

R  S.  sees.  3S60,  3995,  5472,  and  6473,  mentioned  in  this  section,  were  incorporated 
in  Pbnal  Laws,  §§  19^,  201,  and  197,  vol.  7,  pp.  775,  777,  773,  and  repealed  by  section 
341  thereof,  vol.  7,  p.  989. 


[Seo.  1.]  [Special  agents  —  rente  inspectors  —  change  of  designatioit] 

•  •  •  On  and  after  July  first,  nineteen  hundred  and  four,  special 
agents  in  charge  of  divisions  of  the  rural  free-delivery  service  shall  be 
known  and  designated  as  division  superintendent  of  rural  free-delivery 
service;  and  special  agents  and  route  inspectors  of  such  service  shall  be 
known  and  designated  as  rural  agents.     [33  Stat.  L,  439,] 

This  and  the  following  paragraph  of  the  text  are  from  the  Postal  Service  Appro- 
priation Act  of  April  28,  1904,  ch.  1759. 

[Rural  free-delivery  carriers — restrictions  on  soliciting  business  — 
carrying  permitted.]  •  •  •  On  and  after  July  firsl,  nineteen  hundred 
and  four,  letter  carriers  of  the  rural  free-delivery  service  shall  receive  a 
salary  not  exceeding  seven  hundred  and  twenty  dollars  per  annum,  and 
no  other  or  further  allowance  or  salary  shall  be  made  to  said  carriers ;  and 
on  and  after  said  date  said  carriers  shall  not  solicit  business  or  receive 
orders  of  any  kind  for  any  person,  firm,  or  corporation,  and  shall  not  during 
their  hours  of  employment,  carry  any  merchandise  for  hire:  Provided^ 
That  said  carriers  may  carry  merchandise  for  hire  for  and  upon  the  request 
of  patrons  residing  upon  their  respective  routes,  whenever  the  same  shall 
not  interfere  with  the  proper  discharge  of  their  ofiicial  duties,  and  under 
such  regulations  as  the  Postmaster-General  may  prescribe.  [33  Stat.  L. 
440.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  provisions  of  the  text  relating  to  salaries  were  superseded  hy  the  Res.  of  March 
4,  1916,  No.  15,  infra,  p.  92,  which  superseded  various  other  provisions  as  indicated 
in  the  note  thereto. 

Earlier  provisions  relating  to 'carrying  merchandise  were  made  by  the  Act  of  April 
21,  1902,  ch.  563,  fi  1,  supra^  p.  88. 


[Sec.  1.]  [Rural  delivery  superintendents  made  inspectors — rural 
agents  made  inspectors  —  limit.]  *  *  *  That  all  persons  employed  on 
the  thirtieth  day  of  June,  nineteen  hundred  and  six,  as  superintendents  of 
division,  rural  delivery,  shall,  on  July  first,  nineteen  hundred  and  six,  be 
appointed  as  post-office  inspectors  of  the  grade  of  one  thousand  eight  hun- 
dred dollars  per  year;  And  provided  further,  That  all  persons  employed 
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cm  June  thirtieth,  nineteen  hundred  and  six,  as  rural  agents  shall,  on  July 
first,  nineteen  hundred  and  six,  be  appointed  as  post-oflSce  inspectors, 
except  not  to  exceed  one  hundred  and  forty-seven  of  such  agents  shall  be  so 
appointed  as  post-office  inspectors.     [34  Stat.  L.  467,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  26,  1906,  ch.  3546. 


[Bnral  letter  carriers  —  annual  leaves  —  substation  clerks.]  •  •  • 
That  on  and  after  July  first,  nineteen  hundred  and  seven,  letter  carriers  of 
the  rural-delivery  service  shall  receive  a  salary  not  exceeding  nine  hundred 
dollars  per  annum:  Provided,  That  rural  letter  carriers  after  twelve 
months'  service  shall  be  allowed  annual  leave  with  pay  not  to  exceed  fifteen 
days ;  the  substitutes  for  carriers  on  vacation  to  be  paid  during  said  service 
at  the  rate  paid  the  carrier.    [34  Stat.  L.  1215.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  2,  1907,  ch.  3513. 
The  provisions  of  the  text  as  to  salaries  were  superseded  by  the  Res.  of  March  4» 
1915,  No.  15,  ffifrch  p.  92. 


An  Act  Making  certain  changes  in  the  postal  laws. 

[Act  of  March  2,  1907,  ch.  2561,  34  Stat.  L.  1244.] 

[Special  delivery  letters,  etc. — use  of  ordinary  stamps  authorized.} 

That  from  and  after  July  first,  nineteen  hundred  and  seven,  when  in  addi- 
tion to  the  stamps  required  to  transmit  any  letter  or  package  of  mail  mat- 
ter through  the  mails  there  shall  be  attached  to  the  envelope  or  covering 
ten  cents'  worth  of  ordinary  stamps  of  any  denomination  with  the  words 
**  special  delivery  "  or  their  equivalent  written  or  printed  on  the  envelope 
or  covering,  under  such  regulations  as  the  Postmaster-General  may  pre- 
scribe, the  said  package  shall  be  handled,  transmitted,  and  delivered  in  all 
respects  as  though  it  bore  a  regulation  **  special  delivery  ''  stamp.  [34 
Stat.  L.  1244.] 

[Carrier  furnishing  power  boat  —  compensation.]  *  *  *  That  in 
the  discretion  of  the  Postmaster-General  the  pay  of  any  carrier  on  a  water 
route  who  furnishes  his  own  power  boat  and  is  employed  during  the  sum- 
mer months  may  be  fixed  at  an  amount  not  exceeding  nine  hundred  dollars 
in  any  one  calendar  year.    [35  Stat.  L.  669.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1909,  ch.  232. 
Similar  provisions  appeared  in  the  Act  of  March  2,  1907,  ch.  3513,  34  Stat.  L.  121d> 
and  the  Act  of  May  27,  1908,  ch.  206,  35  Stat.  L.  417. 
See  the  Res.  of  March  4,  1915,  No.  15,  infra,  p.  92,  and  the  notes  thereto. 


An  Act  To  anthorize  the  employment  of  letter  carriers  at  certain  post- 
offices. 

[Act  of  Feb.  16, 1911,  ch.  87,  36  Stat.  L.  911.] 

[Latter  carriers  allowed  by  consolidation  of  post-offices.]    That  here- 
after  when  two  or  more  post-ofiSces  situated  within  the  corporate  limits  of 
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any  city,  village,  or  borough  are  consolidated  by  authority  of  the  Post- 
master-General, and  the  said  offices  together  produced  a  gross  revenue  for 
the  preceding  fiscal  year  of  not  less  than  ten  thousand  dollars,  letter  car- 
riers may  be  employed  for  the  free  delivery  of  mail  matter  in  like  manner 
as  if  any  one  of  such  post-offices  had  produced  such  revenue  in  said  fiscal 
year.     [36  Stat  L.  911,] 


Sec.  9.  [Experimental  delivery  in  towns  and  villages.]  That  after 
June  thirtieth,  nineteen  hundred  and  twelve,  experimental  mail  delivery 
may  be  established,  under  such  regulations  as  the  Postmaster  General  may 
prescribe,  in  towns  and  villages  having  post  offices  of  the  second  or  third 
class  that  are  not  by  law  now  entitled  to  free  delivery  service,  and  the  sum 
of  one  hundred  thousand  dollars  is  hereby  appropriated  to  enable  post- 
masters to  employ  the  necessary  assistance  to  deliver  the  mail  in  such  vil- 
lages, and  the  amount  to  be  expended  at  any  office  shall  not  exceed  one 
thousand  eight  hundred  dollars  a  year.     [37  Stat.  L.  559.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912,  ch.  389. 


Joint  ResolTition  Makix^  appropriations  for  the  service  of  the  Post  Office 
Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  sixteen,  and  for  other  purposes. 

[Res.  of  March  4, 1915,  No.  15,  38  Stat.  L.  1227.] 

[Letter  carriers  —  restoration  to  former  status  —  rural  carriers  —  sal- 
aries —  carriers  with  motor  vehicles.]  •  •  •  That  letter  carriers  assigned 
to  collection  service,  who  were  promoted  to  the  higher  grades  in  accordance 
with  the  classification  Act,  approved  March  second,  nineteen  hundred  and 
seven,  and  whose  salaries  have  been  reduced  during  the  past  year,  through 
no  delinquency  or  charges  of  misconduct  on  their  part,  shall  be  restored  to 
their  former  grades :  Provided  also.  That  on  and  after  July  first,  nineteen 
hundred  and  fifteen,  the  compensation  of  each  rural  letter  carrier  for  serv- 
ing a  rural  route  of  twenty-four  miles  and  over,  six  days  in  the  week,  shall 
be  $1,200  per  annum,  payable  monthly;  on  routes  twenty  miles  and  less 
than  twenty-four  miles,  $1,152 ;  on  routes  twenty  miles  and  less  than  twenty- 
two  miles,  $1,080 ;  on  routes  eighteen  miles  and  less  than  twenty  miles,  $960 ; 
on  routes  sixteen  miles  and  less  than  eighteen  miles,  $840 ;  on  routes  fourteen 
miles  and  less  than  sixteen  miles,  $720;  on  routes  twelve  miles  and  less 
than  fourteen  miles,  $672 ;  on  routes  ten  miles  and  less  than  twelve  miles, 
$624;  on  routes  eight  miles  and  less  than  ten  miles,  $576;  on  routes  six 
miles  and  less  than  eight  miles,  $528 ;  on  routes  four  miles  and  less  than  six 
miles,  $480.  A  rural  letter  carrier  serving  one  triweekly  route  shall  be  paid 
on  the  basis  for  a  route  one-half  the  length  of  the  route  served  by  him,  and 
a  carrier  serving  two  triweekly  routes  shall  be  paid  on  the  basis  for  a  route 
one-half  of  the  combined  length  of  the  two  routes :  Provided,  That  in  the 
discretion  of  the  Postmaster  General,  the  pay  of  carriers  who  funiish  and 
maintain  their  own  motor  vehicles  and  who  serve  routes  not  less  than  fifty 
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miles  .in  length  may  be  fixed  at  not  exceeding  $1,800  per  annum.    [38  Stat. 
L.  1227.] 

The  provisions  of  the  text  relating  to  compensation  superseded  those  of  the  Act  of 
April  21,  1902,  ch.  663,  supra,  p.  88;  the  Act  of  April  28,  1904,  ch.  1759,  |  1,  Bupra, 
p.  90 J  the  Act  of  March  2,  1907,  ch.  2513,  supra,  p.  73;  the  Act  of  March  4.  1911, 
ch.  241,  i  1,  36  Stat.  L.  1339;  the  Act  of  Aug.  24,  1912,  ch.  389,  §  1,  37  Stat.  L.  653, 
and  the  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  304. 


IV.  MAIL  MATTER 

R.  S.  sees.  3875-3878.    These  sections  were  as  follows : 

*'  SEa  3875.  Mailable  matter  shall  be  divided  into  three  classes: 

«  First.  Letters. 

"  Second.    Regular  printed  matter. 

"Third.     Miscellaneous  matter."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  300. 

"  Sec.  3876.  Mailable  matter  of  the  first  class  shall  embrace  all  correspondence, 
wholly  or  partly  in  writing,  except  book-manuscripts  and  corrected  proof-sheets  passing 
between  authors  and  publishers."     Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  300. 

"'  See.  3877.  Mailable  matter  of  the  second  class  shall  embrace  all  matter  exclusively 
in  print,  and  regularly  issued  at  stated  periods  from  a  knovrn  office  of  publication, 
without  addition  by  writing,  mark,  or  sign."  Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  300. 

*'Seg.  3876.  Mailable  matter  of  the  third  clasa  shall  embrace  all  pamph- 
lets, occasional  publications,  transient  newspapers,  magazines,  handj)ills,  posters, 
unsealed  circulars,  prospectuses,  books,  bocrfc-manuscripts,  proof-sheets,  corrected 
proof-sheets,  maps,  prinl^,  engravings,  blanks,  flexible  patterns,  samples  of  mer- 
chandise not  exceeding  twelve  ounces  in  weight,  sample  cards,  phonographic  paper, 
letter  envelopes,  postal  envelopes  and  wrappers,  cards,  plain  ana  ornamental  paper, 
photographic  representations  of  different  types,  seeds,  cuttings,  bulbs,  roots,  scions, 
and  all  other  matter  which  may  be  declared  mailable  by  law,  and  all  other  articles 
not  above  the  weight  prescribed  by  law,  which  are  not,  from  their  form  or  nature, 
liable  to  destroy,  deface,  or  otherwise  injure  the  contents  of  the  mail-bag  or  the  person 
of  any  one  engaged  in  the  postal  service.  All  liquids,  poisons,  glass,  explosive  mate- 
rials, and  obscene  books  shall  be  excluded  from  the  mails.  All  matter  of  the  third 
class,  excepting  books  and  other  printed  matter,  book -manuscripts,  proof-sheets,  and 
corrected  proof-sheets,  packages  of  seeds,  cuttings,  bulbs,  roots,  and  scions,  shall  not 
exceed  twelve  oimces  in  weight,  and  packages  of  seeds,  cuttings,  bulbs,  roots,  and 
scions,  shall  not  exceed  four  pounds  in  weight;  and  all  matter  of  the  third  class  shall 
be  subject  to  examination  and  to  rates  of  postage  as  hereinafter  provided.  Samples 
of  metaU,  ores,  and  mineralogical  specimens  shall  not  exceed  twelve  ounces  in  weight, 
and  shall  be  subject  to  examination  and  to  rates  of  postage  as  hereinafter  provided." 
Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  300;  Act  of  Jan.  9,  1873,  ch.  21,  17  Stat.  L. 
406. 

These  sections  were  all  superseded  by  the  provisions  of  the  Act  of  March  3,  1879,  ch. 
180,  infra,  p.  95  et  seq.,  and  the  Act  of  June  8,  1896,  ch.  370,  infra,  p.  105. 

Sec.  3879.  [Umit  of  weight  of  mail-package.]  No  package  weighing 
more  than  four  pounds  shall  be  received  for  conveyance  by  mail,  except 
books  published  or  circulated  by  order  of  Congress.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  300." 

This  section  was  to  a  large  extent  superseded  bv  the  Act  of  June  8,  1896,  ch.  370, 
infra,  p.  106,  and  the  Act  of  Aug.  24,  1912,  ch.  389,  §  8,  infra,  p.  109. 

This  section,  in  view  of  R.  S.  sec.  398,  mail  service  as  to  limitation  of  weight. 
supra,    p.    21,    applies   only   to   domestic    ^   (1887)   19  Op.  Atty.-Gen.  39. 

Sec.  3880.  [Metric  postal  balances.]  The  Postmaster-General  shall 
furnish  to  the  post-offices  exchanging  mails  with  foreign  countries,  and  to 
such  other  offices  as  he  may  deem  expedient,  postal  balances  denominated 
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in  grains  of  the  metric  system,  fifteen  grams  of  which  shall  be  the  equiva- 
lent for  postal  purposes,  of  one-half  ounce  avoirdupois,  and  so  on  in  pro- 
gression.   [R,  S.] 

Act  of  July  27,  1866,  ch.  281,  14  Stat.  L.  301 ;  Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  301. 

Metric  equivalent  applicable  only  to  limited  to  mail  matter  between  this  and 
foreign  mail. —  The  provision  in  tliis  sec-  foreign  countries,  on  which  the  rates  of 
tion  declaring  fifteen  granmies  of  the  postage  are  determined  by  weight  accord- 
metric  system  to  be  the  equivalent  of  a  ing  to  the  metric  system.  Use  of 
half  ounce  avoirdupois,  does  not  apply  Metric  System  in  Postal  Service,  (1877) 
to  all  postal  matter.     Its  application  is  16  Op.  Atty.-6en.  224. 

R.  S.  sec.  3881.    This  section  was  a«  follows: 

"  Sec.  3881.  The  Postmaster-General  may  prescribe  by  regulation  the  manner  of 
wrapping  and  securing  for  the  mails  all  matter  not  charged  with  letter-postage,  so 
that  it  may  be  conveniently  examined  by  postmasters;  and  if  not  so  wrapped  and 
secured,  it  shall  be  subject  to  letter-postage."  Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  301. 

It  was  superseded  by  Act  of  March  3,  1879,  ch.  180,  S  24,  infra,  p.  103. 

Sec.  3882.  [Removing  wrappers.]  Postmasters  at  the  office  of  delivery 
may  remove  the  wrappers  and  envelopes  from  mail-matter  not  charged 
with  letter-postage,  when  it  can  be  done  without  destroying  them,  for  the 
purpose  of  ascertaining  whether  there  is  upon  or  connected  with  any  such 
mail  matter  anything  which  would  authorize  or  require  the  charge  of  a 
higher  rate  of  postage  thereon.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

■ 

Sec.  3883.  [Newspapers  to  be  dried  and  in  wrappers.]  No  news- 
papers shall  be  received  to  be  conveyed  by  mail  unless  they  are  sufficiently 
dried  and  inclosed  in  proper  wrappers.  •  [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

R.  S.  sec  3884.    This  section  was  as  follows: 

'*  Sec.  3884.  Where  packages  of  newspapers  or  other  periodicals  are  received  at  a 
post-olTice,  directed  to  one  address,  and  a  list  of  the  names  of  the  subscribers  to  whom 
they  bolonp:,  with  the  postage  for  a  (quarter  in  advance,  is  handed  to  the  postmaster, 
he  shall  deliver  such  papers  or  periodicals  to  their  respective  owners."  Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  301. 

It  was  superseded  by  the  provisions  of  Act  of  June  23,  1874,  ch.  456,  §S  5,  6,  infra, 
pp.  116,  117. 

Sec.  3885.  [Notice  of  refusal  to  receive  newspapers.]  Postmasters 
shall  notify  the  publisher  of  any  newspaper,  or  other  periodical,  when  any 
subscriber  shall  refuse  to  take  the  same  from  the  office,  or  neglect  to  call 
for  it  for  the  period  of  one  month.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

R.  S.  sec  3886.    This  section  was  as  follows: 

"  Sec.  3886.  Publishers  of  newspapers  and  periodicals  may  print  or  write,  upon 
their  publications  sent  to  regular  subscribers,  the  address  of  the  subscriber,  and  the 
date  when  the  subscription  expires,  and  may  inclose  therein  bills  and  receipts  for 
subscriptions  thereto,  without  subjecting  sudi  publications  to  extra  postage. '  Act 
of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

It  was  superseded  by  the  Act  of  March  3,  1879,  ch.  180,  §  22,  20  Stat.  L.  361,  and 
the  Act  of  Jan.  20,  1888,  ch.  2,  infra,  p.  103. 

R.  S.  sec.  3887.  This  section,  relating;  to  inclosing  of  matter  of  a  higher  class  with 
matter  of  a  lower  class,  was  incorporated  in  Penal  Laws,  $  221,  vol.  7,  p.  850,  and 
repealed  by  section  341  thereof,  vol.  7,  p.  989. 
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Sec.  3888.  [OariTixig  newspapers  out  of  mail.]  Contractors  or  mail- 
carriers  may  convey,  out  of  the  mail,  newspapers  for  sale  or  distribution 
to  subscribers.     [R.  S.] 

Act  of  June  8,  1872.  ch.  335,  17  iStat.  L.  301. 

Sec.  3889.  [Delivery  of  newspapers  by  route  agents.]  The  Post- 
master-General may  provide  by  order  the  terms  upon  which  route-agents 
may  receive  from  publishers  or  any  news  agents  in  charge  thereof,  and 
deliver  the  same  as  directed,  if  presented  and  called  for  at  the  mail-car  or 
steamer,  packages  of  newFpapers  and  other  periodicals  not  received  from  or 
intended  for  delivery  at  any  post-ofHce.    [JB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

R.  S.  sees.  3890,  3891,  389a,  3893,  and  3894  were  incorporated  in  Penai<  L/rws,  §§  195, 
IM,  211,  and  213,  vol.  7,  pp.  754,  788,  805,  and  repealed  by  section  341  thereof,  vol.  7, 
p.  989. 

Sec.  3895.  [Letters  seized  to  be  returned  to  senders.]  All  letters, 
packets,  or  other  matter  which  may  be  seized  or  detained  for  violation 
of  law  shall  be  returned  to  the  owner  or  sender  of  the  same,  or  otherwise 
disposed  of  as  the  Postmaster-General  may  direct.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  323. 


This  Motion  does  not  conititnte  a  post- 
muter  a  seizing  or  detaining  officer  of 
suspected  letters.  It  confers  no  povrer 
to  seize  or  to  detain,  but  merely  directs 
the  disposition  to  be  made  of  letters 
"seized  or  detained  for  violation  of  law" 
under  other  statutory  prc.^siuns.  (1878) 
16  Op.  Atty.-Gen.  6. 

Ho  application  to  dutiable  articles  from 
foreign  country. — ^This  section,  which  pro- 
vides for  the  return  to  the  owner  or 
sender  of  letters,  packets,  or  other  mat- 
ter which  may  be  seized  for  violation  of 
law,  was  not  intended  to  be  applied  to 


dutiable  articles  sent  through  the  mails 
from  a  foreign  country,  and  the  sending 
of  which  is  forbidden  by  the  postal-union 
treaty.  Von  Gotzhausen  v.  Nazro,  (£.  D. 
Wis.  1879)   15  Fed.  891. 

The  Postmaster  General  is  not  author- 
ised to  order  the  detention  of  mail  mat- 
ter after  it  has  reached  its  destination 
and  been  distributed  by  the  postmaster 
ready  for  deliyery,  though  there  may  be 
a  well-groimded  suspicion  that  it  is  or 
has  been  attempted  to  be  circulated  m  vi- 
olation of  law.  (1872)  U  Op.  Atty.-  Gen. 
143. 


Sec.  15.  [Addresses  on  postal  cards  and  circulars.]    •    •    •    And 

addresses  upon  postal  cards  and  unsealed  circulars  may  be  either  written, 
printed,  or  afi&xed  thereto,  at  the  option  of  the  sender.     [19  Stat,  L.  82,] 

This  is  from  the  Act  of  July  12,  1876,  ch,  179.  The  omitted  part  of  the  section  was 
superseded  by  Act  of  March  3,  1879,  ch.  180,  §  17,  p.  101,  and  section  22  of  said 
Act,  which  was  superseded  by  the  Act  of  Jan.  20,  1888,  ch.  2,  §  1,  vnfraj  p.  103. 


Sec.  7.  [Classes  of  mailable  matter.]    That  mailable  matter  shall  be 
divided  into  four  classes: 
First,  written  matter; 
Second,  periodical  publications; 
Third,  miscellaneous  printed  matter; 
Fourth,  merchandise.     [20  Stat.  L.  358,] 

The  foregoing  section  7  and  the  following  sections  8,  10,  12,  14,  15,  16,  17,  18,  19,  21, 
24  and  33  are  from  the  Postal  Service  Appropriation  Act  of  March  3,  1879,  ch.  180. 
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Section  1  of  this  Act  is  given  in  part,  supra,  pp.  30,  56;  the  part  omitted  and 
section  2  made  appropriations  and  were  temporary  only. 

Section  3,  relating  to  the  trains  to  carry  the  mails,  is  given  infra,  p.  201. 

Section  4,  relating  to  the  style,  construction  afad  maintenance  of  cars,  is  given 
infra,  p.  201. 

Section  5  was  as  follows: 

"  Sec.  5.  That  the  Postmaster  General  shall  deduct  from  the  pay  of  the  railroad 
companies,  for  every  failure  to  deliver  a  mail  witliin  its  schedule  time,  not  less  than 
one  half  of  the  price  of  the  trip,  and  where  the  trip  is  not  performed,  not  less  than 
the  price  of  one  trip,  and  not  exceeding,  in  either  case,  the  price  of  three  trips: 
Provided,  however^  That  if  the  failure  is  caused  by  a  connecting  road,  then  only  the 
connecting  road  shall  be  fined.  And  where  such  failure  is  caused  by  unavoidable 
casualty,  the  Postmaster  General,  in  his  discretion,  may  remit  the  fine.  And  he  may 
make  deductions  and  impose  fines  for  other  delinquencies.    [20  Stat,  L.  358.] 

It  was  directly  repealed  by  Act  of  June  11,  1880,  ch.  206,  §  1,  21  Stat.  L.  178. 

Section  6  of  this  Act,  relating  to  data  as  to  railroad  operations,  receipts,  and  expen- 
ditures, is  given  supra,  p.  30. 

Section  9,  relating  to  rates  of  postage,  is  given  infra,  p.  120. 

Section  11,  relating  to  the  rates  of  postage  on  second  class  matter,  was  superseded 
by  the  Act  of  March  3,  1885,  ch.  342,  §  1,  if^ra,  p.  124,  and  is  noted  thereunder. 

Section  13  as  amended  was  incorporated  in  Penal  Laws,  f  223,  vol.  7,  p.  851,  and 
repealed  by  section  341  thereof,  vol.  7,  p.  989. 

Section  20  was  superseded  by  the  Act  of  June  8,  1896,  ch.  370,  infra,  p.  105,  and 
is  noted  thereunder. 

Sections  22  and  23  were  su])er8eded  by  the  Act  of  Jan.  20,  1888,  ch.  2,  |  1,  infra, 
p.  103.    See  the  notes  to  said  Act. 

Sections  25,  26  are  given  infra,  p.  121. 

Section  27  was  incorporated  in  Penal  Laws,  §  209,  vol.  7,  p.  788,  and  repealed  by 
section  34'1  thereof,  vol.  7,  p.  989. 

Section  28  was  incorporated  in  Penal  Laws,  §  205,  vol.  7,  p.  783,  and  repealed  by 
section  341  thereof,  vol.  7,  p.  989. 

Section  29  is  given  infra,  p.  121. 

Section  30  amended  R.  S.  sec.  3966,  infra,  p.  166. 

Section  31  is  given  supra,  p.  56. 

Section  32  is  given  infra,  p.  134. 

The  provisions  of  section  7  here  given  superseded .  R.  8.  sec.  3875,  noted  swpra, 
p.  93. 

Sec.  8.  [First-class  matter.]  Mailable  matter  of  the  first  class  shall 
embrace  letters,  postal  cards,  and  all  matters  wholly  or  partly  in  writing, 
except  as  hereinafter  provided.     [20  Stat,  L.  358.] 

See  the  notes  to  the  preceding  section  7  of  this  Act. 
This  section  superseded  R.  S.  sec.  3876,  noted  supra,  p.  93. 

Telegraph  messages. —  ''No  statute  is  graphic  appliances  for  the  general  trans- 
found  which  authorizes  the  Post-Office  De-  mission  of  correspondence.''  (1890)  19 
partment    to    employ    or    establish    tele-       Op.  Atty.-Gen.  650. 


Sec.  10.  [Second-class  matter.]  That  mailable  matter  of  the  second 
class  shall  embrace  all  newspapers  and  other  periodical  publications  which 
are  issued  at  stated  intervals,  and  as  frequently  as  four  times  a  year  and 
are  within  the  conditions  named  in  section  twelve  and  fourteen.  [20  Stat. 
L.  359.] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  96. 

This  section  superseded  R.  S.  sec.  3877,  notea  supra,  p.  93. 


Congressional     classification     exclusive 

— "  It  is  very  clear  that  the  Congress  of 
the  United  States  has  not  committed  to 
the  PoHtmaster  General,  or  to  any  one 
else,  the  matter  of  determining  what 
should  be  carried  in  the  mails  as  second- 
class  matter,  and  what  as  matter  of  the 
third  class.     It  has  reserved  that  power 


exclusively  to  itself.  It  has  itself  made 
the  classification;  and  it  is  not  compe- 
tent for  the  Postmaster  General  to  add 
anything  to  the  statute  or  to  take  any- 
thing from  it."  Payne  v.  U.  S.,  (1902) 
20  App.  Cas.  (D.  C.)   581. 

''A  newipaper  is  defined,  according  to 
the  usage  of  the  commercial  world,  to  be 
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'a  publication  in  numbers,  consisting 
commonly  of  single  sheets,  and  published 
at  short  and  stated  intervals,  conveying 
intelligence  of  passing  events.'  ...  It  is 
no  argument  against  a  paper  being  a 
newspaper,  that  it  is  confined  to  a  single 
department,  especially  if  that  department 
happens  to  be  the  most  universally  inter- 
esting to  a  community,  as  prices-current 
are  in  every  commercial  country.  On  the 
whole,  the  only  requisites  of  a  newspaper 
which  I  think  must  be  judicially  held  in- 
dispensable, are:  1.  That  it  be  bona  ftde 
published;  that  is,  for  everybody's  use. 
For  example,  the  prices-current,  etc., 
printed  at  sitated  intervals,  and  sent  by 
great  banking  and  commercial  houses  to 
their  customers,  are  not  newspapers.  They 
are  not  pro  bono  publico,  but  for  private 
use.  2.  That  they  be  published  in  num- 
bers, not  perhaps  with  exact  regularity, 
but  something  approaching  \o  it.  Occa- 
sional sheets,  placards,  etc.,  are  not  news- 
papers. 3.  That  they  convey  news,  not 
mere  dissertation  and  discussion,  or  lit- 
erary and  poetical  miscellanies.  4.  That 
they  be  in  sheets,  and  in  rather  a  cheap 
form."     (1842)  4  Op.  Atty.-Gen.  10.' 

In  (1851)  6  Op.  Atty.-G«n.  375,  declin- 
ing to  answer  the  question  whether  Lit- 
teU's  Living  Age  was  or  was  not  a  news- 
paper it  vras  said :  '*  No  definition  has 
been  given  to  the  term  periodical.  It  is 
a  word  in  common  and  familiar  use,  and 
the  legislature  must  be  understood  as 
having  used  it  in  its  common  sense  and 
acceptance,  and  have  left  it  to  others  to 
ascertain  its  signiftcanoe,  and  apply  it  to 
particular  cases  as  they  may  actually 
arise.  .  .  .  Whether  LittePs  Living  Age 
J6  a  newspaper,  or  is  distinguished  from 
it  as  a  periodical,  is  essentially  a  ques- 
tion of  fact.  Its  size,  its  times  of  publica- 
tion, and  iU  contents,  are  all  matters  of 
fact  as  distinguished  from  matters  of  law. 
If  it  were  identical  with  a  newspaper  in 
all  other  respects,  it  might  lose  that  char- 
acter altogether  by  its  contents.  The  ques- 
tion of  its  identity  as  a  newspaper  might 
depend  entirely  on  its  contents;  and  that 
would  certainly  be  a  fact,  and  a  fact  that 
could  be  known  only  to  its  readers." 

"Magazines  and  pamphlet!  are  not 
aewspapen;  but  it  may  be  admitted  that 
a  newspaper  .  .  .  may  be  put  up  in  mag- 
azine or  pamphlet  form,  and  not  be  sub- 
ject to  postage  as  one  or  the  other.  I 
conclude,  therefore,  that  neither  the  di- 
mensions or  the  manner  of  putting  up 
determines  the  character  of  the  publica- 
tion. What,  then  is  the  criterion?  The 
definition  given  in  the  law  affords  a  sat- 
isfactory answer:  it  must  be  a  publica- 
tion communicating  to  the  public  intelli- 
gence of  passing  events.  And  it  is  to  the 
contents,  rather  than  to  the  form,  that 
you  must  refer  to  determine  the  question. 
To  entitle  such  a  publication  to  the  priv- 
ileges of  a  newspaper,  its  main  object  and 


purpose  must  be  t6  disseminate  intelli- 
gence of  passing  events;  and  the  employ- 
ment of  a  portion  of  its  columns  in  pub- 
lishing essays  or  compositions  of  a  moral, 
political,  or  literary  character,  is  not  in- 
consistent with  this  leading  and  general 
object.  ...  It  must  be  devoted,  as  its 
primary  object,  to  this  purpose  of  collect- 
ing and  disseminating  news,  or  of  con- 
veying intelligence  of  passing  events.  I 
should  be  disposed  to  regard  the  '  Living 
Age  *  as  a  magazine."  ( 1845)  4  Op.  Atty.- 
Gen.  407. 

In  (1844)  4  Op.  Atty.-Gen.  302,  the 
New  York  Bank-Note  List  was  ruled  to 
be  a  pamphlet  and  not  a  newspaper. 

^Perioaical  publication."— Under  this 
section  **  the  publication  must  be  a  '  peri- 
odical publication,'  which  means,  we 
think,  that  it  shall  not  only  have  the  fea- 
ture of  periodicity,  but  that  it  shall  be  a 
periodical  in  the  ordinary  meaning  of  the 
term.  ...  A  periodical,  as  ordinarily  un- 
derstood, is  a  publication  appearing  at 
stated  intervals,  each  number  of  which 
contains  a  variety  of  original  articles  by 
different  authors,  devoted  either  to  gen- 
eral literature  of  some  special  braVich  of 
learning  or  to  a  special  class  of  subjects. 
Ordinarily  each  number  is  incomplete  in 
itself,  and  indicates  a  relation  with  prior 
or  subsequent  numbers  of  the  same  series. 
It  implies  a  continuity  of  literary  char- 
acter, a  connection  between  the  differ- 
ent numbers  of  the  series  in  the  nature 
of  the  articles  appearing  in  them,  whether 
they  be  successive  chapters  of  the  same 
story  or  novel  or  essa3rs  upon  subjects 
pertaining  to  general  literature."  Hough- 
ton V.  Payne,  (1904)  194  U.  S.  88,  24 
S.  Ct.  590,  48  U.  S.  (L.  ed.)  888,  affirm- 
ing (1903)  22  App.  Cas.  (D.  C.)  234. 

Although  a  publication  complies  for- 
mally with  the  conditions  of  this  Act  it 
will  not  be  entitled  to  a  second-class  post- 
age rate,  unless,  as  required  by  section 
10,  it  is  a  '*  periodical  publication,"  which 
means  that  it  shall  not  only  have  the 
feature  of  periodicity,  but  shall  be  a  peri- 
odical in  the  ordinary  sense  of  the  term. 
U.  S.  V.  Cortelyou,  (1907)  28  App.  Cas. 
(D.  C.)   570,  12  L.  R.  A.   (N.  S.)    166. 

As  to  whether  a  publication  constitutes 
a  periodical:  "  WTiile  this  question  is 
one  of  law  rather  than  one  of  fact  and,  as 
such,  subject  to  judicial  review,  the  deci- 
sion of  the  Post-Office  Department  is 
nevertheless  entitled  to  great  weight,  and, 
unless  clearly  erroneous,  ought  not  to  be 
disturbed.  U.  S.  v.  Cortelyou,  [1907]  28 
App.  Cas.  (D.  C.)  570,  12  L.  R.  A.  (N.  S.) 
166;  Bates,  etc.,  Co.  v.  Payne,  [1904]  194 
U.  S.  106,  48  U.  S.  (L.  ed.)  894,  24  S.  Ct. 
595."  Hitchcock  v.  Smith,  (1910)  34 
App.  Cas.  (D.  C.)  521. 

In  (1877)  15  Op.  Atty.-Gen.  346,  rul- 
ing that  the  Lakeside  Library  was  a 
*'  periodical  publication,"  it  was  said : 
''  The  proper  definition  jf  '  periodical  pub- 
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lication '  seems  to  me  to  be  substantially 
this:  every  printed  literary  paper,  printed 
and  published  periodically  in  parts  or 
numbers  at  definite  intervals.  If  this  be 
a  correct  definition,  the  facts  indicate 
that  this  is  a  periodical  publication.  Each 
paper,  while  it  bears  no  date,  has  a  dis- 
tinct number.  It  is  published  at  regu- 
lar intervals,  three  times  a  month,  and 
while  it  is  intended  that  each  number 
shall  be  complete  in  itself,  and  it  is  so 
advertised,  this  rule,  on  an  examination 
of  the  paper,  is  found  not  to  be  invariable, 
and  occasionally  articles  are  continued 
from  one  number  to  another." 

"  The  word  *  periodicals '  .  .  .  can- 
not, consistently  with  the  Act  of  Congress, 
be  understood  or  construed  to  corapreliend 
newspapers."  (1851)  6  Op.  Atty.-Gen. 
371. 

A  novel—  In  Hitchcock  v.  Smith,  (1910) 
34  App.  Cas.  (D.  C.)  621,  the  court 
said:  "The  real  question  in  this  case 
is  whether  the  external  or  the  internal 
characteristics  of  a  given  publication 
shall  control  in  determining  the  classi- 
fication of  that  publication'  for  trans- 
mission through  the  mails,  whether  a 
novel  is  entitl^  to  go  through  the  mails 
as  matter  of  the  second  class,  because  it 
has  been  preceded  and  will  be  followed 
by  other  novels  by  the  same  author  and 
relating  to  the  same  hero  or  characters. 
It  is,  in  effect,  contended  on  behalf  of 
appellees  that  such  wajs  the  intent  of  Con- 
gress  in  defining  mailable  matter  of  the 


second  class,  but  the  decision  of  the  Su- 
preme  Court  of  the  United  States  in 
Houghton  V.  Payne,  [19041  194  U.  S.  88, 
48  U.  S.  (L.  ed.)  888,  24  Sup.  Ct.  690, 
in  which  said  Act  of  March  3,  1879,  was 
carefully  reviewed,  we  think  negatives 
that  contention.  ...  If  the  issues  of  ap- 
pellees' publication  were  reduced  in  size 
so  as  to  correspond  in  that  respect  with 
ordinary  novels,  would  anyone  contend 
that  they  were  not  books  within  the  mean- 
ing of  the  law?  Manifestly,  if  a  series  of 
stories  of  the  length  of  each  of  these  sto- 
ries is  a  periodical  simply  because  period- 
ically issued  and  so  denominated,  a  series 
of  stories  or  novels  containing  three  times 
as  much  matter  may  also  pass  as  peri- 
odicals." Decree  affirmedy  (1912)  226  U. 
S.  53,  33  S.  Ct.  6,  67  U.  S.   (L.  ed.)   119. 

Newspapers  are  included  within  the 
class  of  periodical  publications  by  this 
section  althoijgh  they  are  not  so  regarded 
in  common  speech.  By  far  the  largest 
class  of  periodicals  are  magazines,  which 
are  defined  by  Webster  as  "  pamphlets 
published  periodically,  containing  miscel- 
laneous papers  or  compositions."  Hough- 
ton V.'  Payne,  (1904)  194  U.  S.  88,  24 
S.  Ct.  590,  48  U.  S.  (L.  ed.)  888,  affirmr 
ing   (1903)    22  App.  Caa.    (D.  C.)   234. 

Not  limited  to  subscribers. —  Papers 
which  may  be  sent  by  the  publisher  from 
the  office  of  publication  under  the  second- 
class  rate  are  not  limited  to  subscribers 
only.  U.  S.  V.  Atlanta  Journal  Co.,  (N. 
D.  Ga.  1911)  185  Fed.  656. 


Sec.  12.  [Examination  of  second-class  matter.]  That  matter  of  the 
second  class  may  be  examined  at  the  office  of  mailing,  and  if  found  to  eon- 
tain  matter  which  is  subject  to  a  higher  rate  of  postage,  such  matter  shall 
be  charged  with  postage  at  the  rate  to  which  the  inclosed  matter  is  subject : 
Provided,  That  nothing  herein  contained  shall  be  so  construed  as  to  prohibit 
the  insertion  in  periodicals  of  advertisements  attached  permanently  to  the 
same.     [20  Stat  L.  359.] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 


A  postmaster  doei  not  act  judicially 
in  determining  whether  a  parcel  of  mail 
matter  is  chargeable  with  letter  or  news- 
paper postage,  and  if  he  assumes  to  de- 
termine the  matter,  he  does  so  at  the  peril 
of  being  liable  in  damages  in  an  action 


of  trover  for  detaining  mail  matter  upon 
his  erroneous  decision.  Teal!  v,  Felton, 
(1848)  1  N.  Y.  537,  49  Am.  Dec.  352, 
{affirming  (1848)  3  Barb.  (N.  Y.)  512), 
judgment  affirmed  (1851)  12  Horw.  284, 
13  U.  S.  (L.  ed.)  990. 


Sec.  14.  [Conditions  for  admission  to  second  class.]  That  the  con- 
ditions upon  which  a  publication  shall  be  admitted  to  the  second  class  are 
as  follows :  First.  It  must  regularly  be  issued  at  stated  intervals,  as  fre- 
quently as  four  times  a  year,  and  bear  a  date  of  issue,  and  be  numbered 
consecutively.  Second.  It  must  be  issued  from  a  known  office  of  publica- 
tion. Third.  It  must  be  formed  of  printed  paper  sheets,  without  board, 
cloth,  leather,  or  other  substantial  binding,  such  as  distinguish  printed 
books  for  preservation  from  periodical  publications.  Fourth.  It  must  be 
originated  and  published  for  the  dissemination  of  information  of  a  public 
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character,  or  devoted  to  literature,  the  science,  arts,  or  some  special  industry, 
and  having  a  legitimate  list  of  subscribers.  Provided,  however,  That 
nothing  herein  contained  shall  be  so  construed  as  to  admit  to  the  second 
class  rate  regular  publications  designed  primarily  for  advertising  purposes, 
of  for  free  circulation,  or  for  circulation  at  nominal  rates.  [20  StcU.  L. 
359.] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 

fieqniaites  for  admission  of  publication. 
— "  But  while  section  14  lays  down  certain 
conditions  requisite  to  the  admission  of  a 
publication  as  to  nmil  matter  of  the 
second  class,  it  does  not  define  a  peri- 
odical, or  declare  that  upon  compliance 
with  these  conditions  the  publication  shall 
be  deemed  such.  In  oUier  words,  it  de- 
fines certain  requisites  of  a  periodical,  but 
does  not  declare  that  they  shall  be  the 
only  requisites.^'  Houghton  v,  Payne, 
(1904)  194  U.  S.  88,  24  S.  Ct.  590,  48 
U.  S.  (Ll  ed.)  888,  affirming  (1903)  22 
AjHk  Cas.   (B.  C.)   234. 

'^Periodicals  and  books."— In  Smith  v, 
Hitchcock,  (1912)  226  U.  S.  53,  33  S.  Ct 
6,  57  U.  S.  (L.  ed,)  119,  the  words 
"  periodicals  and  books  "  as  used  in  this 
section  and  section  17,  tn/ra,  p.  101,  were 
under  consideration  by  Mr.  Justice  Holmes, 
who  said:  "It  must  be  taken  a«  estab- 
lished that  not  every  series  of  printed 
papers  published  at  definite  intervals  is  a 
periodical  publication  within  the  meaning 
of  the  law,  even  if  it  satisfies  the  condi- 
tions for  admission  to  the  second  class 
set  forth  in  §  14.  Houghton  v,  Payne, 
[1904]  194  U.  S.  88,  96,  [24  S.  Ct.  590, 
48  U.  S.  (L.  ed.)  888].  It  is  established 
by  the  same  authorities,  that  books,  that 
are  expressly  embraced  in  mail  matter  of 
the  third  class  by  section  17  and  so  made 
liable  to  a  higher  rate  of  postage,  can- 
not be  removed  from  that  class  and 
brought  into  the  second  by  the  simple  de- 
vice of  publishing  them  in  a  series  at 
regular  intervals  of  time.  .  .  .  The  noun 
periodical,  according  to  the  nice  shade  of 
meaning  given  to  it  by  popular  speech, 
conveys  at  least  a  suggestion  if  not  a 
promise  of  matter  on  a  variety  of  topics, 
and  certainly  implies  that  no  single  num- 
ber is  contemplated  a«  forming  a  book 
by  itself.  .  .  .  The  word  book  also,  of 
course,  haa  its  ambiguities,  and  may  have 
different  meanings  according  to  the  con- 
nection in  which  it  is  used.  For  purposes 
of  copyright  the  common  monthly  maga- 
anes  may  be  books,  yet  they  are  not  so 
imder  the  present  section  17.  As  books 
are  not  turned  into  periodicals  by  number 
and  sequence,  the  magazines  are  not 
brought  into  the  third  class  by  having  a 
considerable  number  of  pages  stitched  to- 
gether. Without  attempting  a  definition 
we  may  say  that  generally  a  printed  pub- 
lication is  a  book  when  its  contents  are 
complete  in  themselves,  deal  with  a  single 


fliihiect,  betray  no  need  of  continuation, 
and,  perhaptf,  have  an  appreciable  size. 
There  may  be  exceptions,  as  there  are 
other  inetances  of  boc4cs.  It  hardly  would 
be  an  exception  if,  where  the  object  is 
information  and  the  subject-matter  ia  a 
changing  one,  a  publication  periodically 
issued  giving  information  for  the  time 
should  be  held  to  fall  into  the  second 
class." 

Books  published  at  stated  intervals  and 
in  consecutive  number  do  not  thereby  be- 
come periodicals,  even  though  in  other  re- 
spects they  conform  to  the  requirements 
of  this  section.  Houghton  f.  Payne,  (1904) 
194  U.  S.  88,  24  S.  Ct.  590,  48  U.  S.  (L. 
ed.)  888,  affirming  (1903)  22  App.  Cas.  , 
(D.  C.)  234;  Bates,  etc.,  Co.  v.  Payne, 
(1904)  194  U.  S.  106,  24  S.  Ct.  596,  48 
U.  S.   (L.  ed.)   894. 

<'SubsUntial  binding." —  '' It  is  true 
that  in  this  subdivision  of  section  14  it 
is  said  that  a  periodical  must  be  without 
such  substantial  binamg  au  to  distinguish 
printed  books  for  preservation  from  period- 
ical publications,  but  it  is  by  no  means  to 
be  inferred  from  this  that  to  constitute  a 
book  the  publication  must  have  a  sub- 
stantial bmding."  Houghton  v.  Payne, 
(1904)  194  U.  S.  88,  a4  S.  (^  690,  48 
U.  S.  (L.  ed.)  888,  affirming  (1903)  22 
App.  Cas.  (D.  C.)  234. 

Newspaper  and  magazine. —  A  publica- 
tion consisting  of  newspaper  and  maga- 
zine, the  latter  being  a  separate  and  dis- 
tinct periodical,  having  no  connection 
whatever  with  the  newspaper,  either  in 
physical  fonq  or  in  the  nature  of  its 
contents,  was  held  entitled  to  second-class 
rates  of  postage,  where  it  was  **  issued  at 
stated  intervals,  and  as  frequently  as 
four  times  a  year;"  and  the  fact  that  the 
magazine  part  was  edited  and  printed  in 
one  place,  and  the  newspaper  in  another, 
was  not  material  where  both  were  issued 
from  the  same  place.  (1906)  25  Op. 
Atty.-Oen.  594. 

"Although  the  question  [whether  cer- 
tain publications  are  periodicals  to  be 
transmitted  through  the  malls  as  second- 
class  matter]  is  largely  one  of  law,  deter- 
mined by  a  comparison  of  the  exhibit  with 
the  statute,  there  is  some  discretion  left 
in  the  Postmaster  General  with  respect  to 
the  classification  of  such  publications  as 
mail  matter,  and  that  the  exercise  of  such 
discretion  ought  not  to  be  interfered  with 
unless  the  court  be  clearly  of  opinion  that 
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it  was  wrong.  The  Postmaater  General  Ib 
charged  with  the  duty  of  examining  these 
publications  and  of  determining  to  which 
class  of  mail  matter  they  properly  belong; 
and  we  think  his  decision  should  not  be 
made  the  subject  of  judicial  investigation 
in  every  case  where  one  of  the  parties 
thereto  is  dissatisfied."  Bates,  etc.,  Co. 
V,  Payne,  (1904)  194  U.  S.  106,  24  S.  Ct. 
596,  48  U.  S.  (L.  ed.)  894,  affirming 
(1903)  22  App.  Cas.   (D.  C.)  250. 

The  question  whether  a  certain  publica- 
tion la  within  the  description  of  matter 
which  the  statute  denominates  second  class 
is  a  pure  question  of  fact  which  it  is  the 
province  of  the  Postmaster  General  to  de- 
cide, and  the  Attorney-General  will  not 
give  an  opinion  thereon.  (1892)  20  Op. 
Atty.-Gen.  384. 

Under  the  settled  rule  that  laches  is  not 
imputable  to  the  government  in  its  char- 
acter as  sovereign  by  those  subject  to  its 
dominion,  the  fact  tnat  action  on  an  ap- 
plication for  admission  of  a  periodical 
publication  to  the  mails  at  the  second- 
class  rate  of  postage  was  delayed  for 
several  years  by  the  officers  of  the  Post 
•  Office  Department,  and  that  in  the  mean- 
time the  publication  was  admitted  as  sec- 
ond-class matter  under  a  temporary  per- 
mit issued  by  authority  of  section  282  of 
the  Postal  Regulations  of  1893,  to  remain 
in  force  "  until  the  Post  Office  Department 
shall  determine  whether  it  is  admissible 
as  second-class  matter,"  does  not  entitle 
the  publisher  to  a  hearing  before  the  De- 
partment acts  on  his  application,  as  in 
case  of  revocation  of  a  privilege  once 
granted^  and  the  courts  have  no  authority 
to  review  the  action  of  the  Postmaster 
General  in  refusing  the  application.  Lewis 
Pub.  Co.  V.  VVyman,  (E.  D.  Mo.  1907) 
168  Fed.  752,  modified  in  (C.  C.  A.  8th 
Oir.  1910)   182  Fed.  13,  104  C.  C.  A.  453. 

The  duty  imposed  by  law  upon  the 
Postmaster  General  of  determining  whether 
a  publication  is  a  "periodical  publica- 
tion,'* and  as  such  entitled  to  second-c)ass 
postage  rateSj  is  not  a  mere  ministerial 
one,  but  involves  the  exercise  of  some  dis- 
cretion, which  will  not  be  interfered  with 
by  the  courts  unless  clearly  wrong.  U.  S. 
V.  Cortelyou,  (1907)  28  App.  Cas.  (D.  C.) 
570,  12  L.  R.  A.   (N.  S.)   166. 

Legitimate  list  of  subscribers. "The 

phrase  'a  legitimate  list  of  subscribers' 
evidently  means  a  list  of  subscriptions 
taken  at  more  than  a  nominal  price,  and 
the  price  must  have  been  paid,  or  the  sub- 
scriber, or  some  one  in  his  behalf,  be  under 
obligation  to  pay  the  agreed  price;  and 
that  subscriptions  taken  at  a  nominal 
price,  or  without  price,  do  not  answer  the 
requirements  of  the  statute  in  this  par- 
ticular and  cannot  be  counted  in  making 
up  a  legitimate  list.  While  the  fact  that 
some  subscription  contracts  may  be  over- 
due would  not  render  such  subscriptions 


illegitimate,  nevertheless,  if  it  appears  as 
to  a  substantial  number  of  subscriptions 
that  they  are  overdue,  or  that  the  price 
paid  or  agreed  to  be  paid  for  them  is 
nominal,  or  that  they  were  paid  for  by 
others  than  tlie  recipients  of  the  publica- 
tion, or  that  they  were  obtained  by  the 
payment  of  large  commissions,  or  in  con- 
nection with  an  o£fer  of  a  premium,  prize, 
or  other  consideration,  such  facts  would  be 
material  evidence  for  the  Post  Office  De- 
partment to  consider  in  determining 
whether  the  publication  was  primarily  de- 
signed for  advertising  purposes,  for  free 
circulation,  or  for  circulation  at  nominal 
rates,  so  that  the  entire  publication  should 
be  excluded  from  the  second-class  privilege 
of  one  cent  a  pound."  Myrick  v.  U.  S., 
(C.  C.  Aw  1st  Oir.  1915)  219  Fed.  1,  134 
C.  C.  A.  619. 

The  words  "reguUr  publications  de- 
signed primarily  for  advertising  pur- 
poses," in  the  proviso  of  the  text  section 
mean  publications  chiefly  or  principally 
designed  for  advertising  purposes. 
Whether  or  not  the  chief  or  principal 
design  of  any  publication  is  for  such  pur- 
poses, is  a  question  of  fact  which  must  be 
determine  by  the  Postmaster  General  in 
each  individual  case  from  the  evidence  he 
may  be  able  to  obtain.  (1879)  16  Op. 
Atty.-Gen.  303. 

The  word  ''primarily"  as  used  in  this 
Act,  excluding  from  the  second-class  rate 
regular  publicatione  designed  primarily 
for  advertising  purposes,  or  for  free  cir- 
culation, or  for  circulation  at  nominal 
rates,  means  "chiefly"  or  "principally." 
Lewis  Pub.  Co.  t?.  Wyman,  (C.  C.  A,  8tli 
Cir.  1910)  182  Fed.  13,  104  C.  C.  A.  453, 
modifying  (E.  D.  Mo.  1907)  168  Fed.  752. 
A  newspaper  otherwise  entitled  to  be 
admitted  to  the  second  class  would  violate 
the  law  by  mailing  under  the  second-class 
rate  only  where  the  papers  mailed  are 
designed  primarily  for  advertising  pur- 
poses, or  for  free  circulation,  or  for  cir- 
culation at  nominal  rai^s.  U.  S.  v,  At- 
lanta Journal  Co.,  (N.  D.  Ga.  1911)  185 
Fed.  656. 

Revocation  of  certificate  of  entry  of 
publication. —  The  Postmaster  General  is 
not  bound  by  the  construction  placed  by 
a  predecessor  in  office  <m  the  statute  re- 
lating to  second-class  mail  matter,  so  as 
to  preclude  him  from  revoking  a  certificate 
of  entry  of  a  publication  as  second-class 
matter,  which  had  been  issued  bv  such 
predecessor,  where  no  vested  right  has 
been  created  by  such  certificate.  Coliun- 
bian  Correspondence  College  r.  Wynne, 
(1905)   25  App.  Cas.    (D.  C.)    149. 

Exclusion  because  of  postal  regulation 
improper. —  The  exclusion  of  a  periodical 
from  the  mails  as  second-class  matter, 
based  exclusively  and  in  express  terms 
'upon  its  failure  to  comply  with  the  super- 
added requirements  of  the  postal  regula- 
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tion  that  it  must  "con&ist  of  current  mit  such  publicatiou  to  the  mails  as 
news,"  is  improper,  and  mandamus  will  lie  second-class  matter.  Payne  r.  U.  S., 
to  compel  the  Postmaster  General  to  ad-       (1902)  20  App.  Cas.  (D.  C.)   581. 

Sec.  15.  [Foreign  newspapers  and  periodicals  —  publications  vio- 
lating copyrights.]  That  foreign  newspapers  and  other  periodicals  of  the 
same  general  character  as  those  admitted  to  the  second  class  in  the  United 
States  may,  under  the  direction  of  the  Postmaster-General,  on  application 
of  the  publishers  thereof  or  their  agents,  be  transmitted  tHrough  the  mails 
at  the  same  rates  as  if  published  in  the  United  States.  Nothing  in  this  act 
shall  be  so  construM  as  to  allow  the  transmission  through  the  mails  of  any 
publication  which  violates  any  copyright  granted  by  the  United  States. 
[20  Stat  L.  359.] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 
For  provisions  relating  to  copyrights,  see  Coptkigut. 


Existing  tariff  legislation  not  affected. — 
The  postal  convention  with  Canada  and 
this  Act,  in  stipulating  for  the  transmis- 
sion and  delivery  of  such  matter  through 
the  mails  "at  the  same  rates  as  if  pub- 
lished in  the  United  States,"  were  not  in- 
tended to  affect  existing  tariff  legislation, 
but  simply  to  say  that  the  postage  should 
be  the  same  wherever  pubushed,  leaving 


other  charges  to  be  determined  by  other 
statutes.     (1881)  17  Op.  Atty.-Gen,  159. 

Foreign  magazines  and  newspapers 
transported  by  mail  from  Canada  into  the 
UnitMl  States,  addressed  to  dealers,  for 
the  purpose  of  sale  by  them,  or  of  being 
by  tlxem  distributed  among  subscribers, 
are  dutiable.  (1881)  17  Op.  Atty.-G«n. 
159. 


Sec.  16.  [Supplements  to  publications.]  That  publishers  of  matter  of 
the  second  class  may  without  subjecting  it  to  extra  postage,  fold  within 
their  regular  issues  a  supplement;  but  in  all  cases  the  added  matter  must 
be  germane  to  the  publication  which  it  supplements,  that  is  to  say,  matter 
supplied  in  order  to  complete  that  to  which  it  is  added  or  supplemented, 
but  omitted  from  the  regular  issue  for  want  of  space,  time,  or  greater  con- 
venience, which  supplement  must  in  every  case  be  issued  with  the  publica- 
tion.    [20  Stat.  L.  359.] 

See  the  notes  to  section  7  of  this  Act,  9upra,  p.  95. 


contents,  is  not  an  int^ral  part  of  the 
paper  and  cannot  be  considered  a  "  sup- 
plement" within  the  meaning  of  this 
section,     (1906)  25  Op.  Atty.-Gen.  594. 


A  magazine  which  is  issued  with  a  news- 
paper, but  which  is  a  separate  and  dis- 
tinct periodical  having  no  connection 
whatever  with  the  newspaper,  either  in 
its  physicfld  form  or  in  the  nature  of  its 

Sec.  17.  [Thirdrdass  matter  — rate  of  postage  —  customs  duties  in 
ease  of  foreign  mails.]  That  mail  matter  of  the  third  class  shall  embrace 
books,  transient  newspapers,  and  periodicals,  circulars,  and  other  matter 
wholly  in  print  (not  included  in  section  twelve),  proof  sheets,  corrected 
proof  sheets,  and  manuscript  copy  accompanying  the  same,  and  postage 
shall  be  paid  at  the  rate  of  one  cent  for  each  two  ounces  or  fractional  part 
thereof,  and  shall  fully  be  prepaid  by  postage  stamps  affixed  to  said  matter. 
Printed  matter  other  than  books  received  in  the  mails  from  foreign  coun- 
tries under  the  provisions  of  postal  treaties  or  conventions  shall  be  free  of 
customs  duty,  and  books  which  are  admitted  to  the  international  mails 
exchanged  under  the  provisions  of  the  Universal  Postal  Union  Convention 
may,  when  subject  to  customs  duty,  be  delivered  to  addresses  in  the  United 
States  under  such  regulations  for  the  collection  of  duties  as  may  be  agreed 
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upon  by  the  Secretary  of  the  Treasury  and  the  Postmaster  General.     [20 
Stat.  L.  359,] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 

"  Books  "  and  **  peTiodicals,"  see  notes  mailed  to  subscribers  for  their  own"  use 

to  section  14  of  this  Act,  aupra,  p.  98.  and  such  as  is  mailed  to  dealers  for  sale. 

Customs  duties. — By  this  section  Books  which  are  admitted  to  the  inter- 
printed  matter,  other  than  books,  received  national  mails,  exchanged  under  the  pro- 
by  mail  from  foreign  countries,  under  the  visions  of  the  Universal  Postal  Union 
provisions  of  postal  treaties  or  conven-  Convention,  may  be  delivered  to  addresses 
tions,  is  declared  free  of  duty ;  and  no  dls-  upon  the  payment .  of  the  duty  thereon, 
tinction  is  there  made  between  such  as  is  (1881)    17  Op.  Atty.-Gen.  187. 

Sec.  18.  ['*  Circular  **  defined.]  That  the  term  *'  circular  "  is  defined  to 
be  a  printed  letter,  which,  according  to  internal  evidence,  is  being  sent  in 
identical  terms  to  several  persons.  A  circular  shall  not  lose  its  character 
as  such,  when  the  date  and  the  name  of  the  addressed  and  of  the  sender  shall 
be  written  therein,  nor  by  the  correction  of  mere  typographical  errors  in 
writing.     [20  Stat.  L.  360.] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 

Sec.  19.  ["  Printed  matter"  defined.]  That  "printed  matter,'' 
within  the  intendment  of  this  act  is  defined  to  be  the  reproduction  upon 
paper,  by  any  process  except  that  of  handwriting,  of  any  words,  letters, 
characters,  figures,  or  images,  or  of  any  combination  thereof,  not  having 
the  character  of  an  actual  and  personal  correspondence.    [20  Stat.  L.  360,] 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 

Sec.  21.  [Fourth-clajss  matter  —  rate  of  postage  —  disposition  of  non- 
mailable matter.]  That  all  matter  of  the  fourth  class  shall  be  subject  to 
examination  and  to  postage  charge  at  the  rate  of  one  cent  an  ounce  or 
fraction  thereof,  to  be  prepaid  by  stamps  aflSxed.  If  any  matter  excluded 
from  the  mails  by  the  preceding  section  of  this  act,  except  that  declared 
non-mailable  by  section  thirty  eight  hundred  and  ninety  three  of  the 
Revised  Statutes  as  amended,  shall,  by  inadvertence,  reach  the  office  of 
destination,  the  same  shall  be  delivered  in  accordance  with  its  address: 
Provided,  That  the  party  addressed  shall  furnish  the  name  and  address  of 
the  sender  to  the  postmaster  at  the  office  of  delivery,  who  shall  immediately 
report  the  facts  to  the  Postmaster  General.  If  the  person  addressed  refuse 
to  give  the  required  information,  the  postmaster  shall*  hold  the  package 
subject  to  the  order  of  the  Postmaster  General.  All  matter  declared  non- 
mailable by  section  thirty  eight  hundred  and  ninety  three  of  the  Revised 
Statutes  as  amended,  which  shall  reach  the  office  of  delivery,  shall  be  held 
by  the  postmaster  at  the  said  office  subject  to  the  order  of  the  Postmaster- 
General.     [20  Stat.  L.  360] . 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 

The  **  preceding  section  of  this  Act,"  being  section  20,  was  superseded  by  the  Act 
of  June  8,  1896,  ch.  370,  infra,  p.  106. 

R.  S.  sec.  3893,  mentioned  in  the  text  as  amended,  was  incorporated  in  Penal  Laws, 
§  211,  vol.  7,  p.  788,  and  repealed  by  section  341  thereof,  vol.  7,  p.  989. 

The  provisions  of  the  text,  Axing -the  rate  of  postage  for  fourth  class  matter,  were 
I  superseded  by  the  third  paragraph  of  section  8  of  the  Act  of  Aug.  24,  1912,  ch.  389, 
infra,  p.  110. 


POSTAL  SERVICE  103 

Sec.  24.  [Regulations  for  wrapping.]  That  the  Postmaster  General 
may  prescribe,  by  regulation,  the  manner  of  wrapping  and  securing  for  the 
mails  all  packages  of  matter  not  charged  with  first  class  postage  so  that  the 
contents  of  such  packages  may  be  easily  examined ;  and  no  package  the  con- 
tents of  which  cannot  be  easily  examined  shall  pass  in  the  mails,  or  be 
delivered  at  a  less  rate  than  for  matter  of  the  first  class.    [20  Stat,  L,  361.\ 

See  the  notes  to  section  7  of  this  Act,  supra,  p.  95. 
.This  section  superseded  R.  S.  sec.  3881,  noted  supra,  p.  94. 

Sec.  33.  [Effect  —  repeal.]  That  so  much  of  this  act  is  embraced  in 
sections  four  to  thirty-one  both  inclusive,  shall  take  eflfect  from  the  first 
day  of  May,  1879,  and  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  here'by  repealed.    [20  Stat.  L.  363.\ 

See  the  notes  to  section  7  of  this  Act,  suftra,  p.  95. 


An  act  relating  to  permissa[i]ble  marks,  printing  or  writing,  upon  second, 
third,  and  fourth-class  matter,  and  to  amend  the  twenty-second  and 
twenty-third  sections  of  an  act  entitled  "An  act  making  appropria- 
tions for  the  service  of  the  Post-Office  Department  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty,  and  for  other 
imrposes." 

[Act  of  Jan.  20 y  1888,  ch.  2,  25  Stat.  L.  1.] 

[Sec.  1.]  [Permissible  marks  on  second,  third  and  fourth  class  matter 
—  regulations.]  That  mailable  matter  of  the  second-class  shall  contain  no 
writing,  print,  or  sign  thereon  or  therein  in  addition  to  the  original  print, 
except  as  herein  provided,  to  wit:  the  name  and  address  of  the  person  to 
whom  the  matter  shall  be  sent,  index  figures  of  subscription  book  either 
printed  or  written,  the  printed  title  of  the  publication  and  the  place  of  its 
publication,  the  printed  or  written  name  and  address  without  addition  of 
advertisement  of  the  publisher  or  sender,  or  both,  and  written  or  printed 
words  or  figures,  or  both,  indicating  the  date  on  which  the  subscription  to 
such  matter  will  end,  the  correction  of  any  typograhical  error,  a  mark 
except  by  written  or  printed  words,  to  designate  a  work  or  passage  to  which 
it  is  desired  to  call  attention;  the  words  "  sample  copy  "  when  the  matter 
is  sent  as  such,  the  words  **  marked  copy  *'  when  the  matter  contains  a 
marked  item  or  article,  and  publishers  or  news  agents  may  inclose  in  their 
publications,  bills,  receipts,  and  orders  for  subscriptions  thereto,  but  the 
same  shall  be  in  such  form  as  to  convey  no  other  information  than  the 
name,  place  of  publication,  subscription  price  of  the  publication  to  which 
they  refer  and  the  subscription  due  thereon.  Upon  matter  of  the  third 
class  or  upon  the  wrapper  or  envelope  inclosing  the  same  or  the  tag  or 
lable  [sic]  attached  thereto  the  sender  may  write  his  own  name,  occupation, 
and  residence  or  business  address,  preceded  by  the  word  *  *  from, ' '  and  may 
make  marks  other  than  by  written  or  printed  words  to  call  attention  to  any 
word  or  passafc  in  the  text,  and  may  correct  any  typographical  errors. 
There  may  be  placed  upon  the  blank  leaves  or  cover  of  any  book  or  printed 
matter  of  the  third-class  a  simple  manuscript  dedication  or  inscription  not 
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of  the  nature  of  a  personal  correspondence.  Upon  the  wrapper  or  envelope 
of  third-class  matter  or  the  tag  or  lable  [sic]  attached  thereto  may  be 
printed  any  matter  mailable  as  third-class,  but  there  must  be  left  on  the 
address  side  a  space  sufficient  for  legible  address  and  necessary  stamps. 
With  a  package  of  fourth-class  matter  prepaid  at  the  proper  rate  for  that 
class,  the  sender  may  inclose  any  mailable  third-class  matter,  and  may 
write  upon  the  wrapper  or  cover  thereof,  or  tag  or  label  accompanying  the 
same,  his  name,  occupation,  residence  or  business  address,  preceded  by  the 
word  **  from,"  and  any  marks,  numbers,  names,  or  letters  for  purpose  of 
description,  or  may  print  thereon  the  same,  and  any  printed  matter  not  in 
the  nature  of  a  personal  correspondence,  but  there  must  be  left  on  the 
address  side  or  face  of  the  package  a  space  sufficient  for  a  legible  address 
and  necessary  stamps.  In  all  cases  directions  for  transmit,  delivery,  for- 
warding, or  return  shall  be  deemed  part  of  the  address;  and  the  Post- 
master-General shall  prescribe  suitable  regulations  for  carrying  this  sec- 
tion into  effect.     [25  Stat.  L.  1,] 

Section  2  of  this  Act  was  embodied  in  Penal  Laws,  §  221,  vol.  7,  p.  850,  and  repealed 
by  section  ^41  thereof,  vol.  7,  p.  989. 

The  Act  of  March  3,  1879,  ch.  180,  |S  22,  23,  20  Stat.  L.  360,  mentioned  in  the  title 
to  this  Act  were  superseded  by  its  provisions,  and  said  section  23  was  also  repealed 
by  section  341  in  Penal  Laws,  vol.  7,  p.  989. 

Tliis  section  also  superseded  a  provision  of  the  Act  of  March  3,  1885,  ch.  342,  §  1, 
23  Stat.  L.  386. 

Further  provisions  relating  to  permissible  marks  were  made  by  the  Act  of  March  4, 
1911,  ch.  241,  I  6,  infra,  p.  107. 


"Direction  for  delivery." — The  follow- 
ing words  printed  upon  the  wrapper  sent 
by  mail,  namely,  "Sample  copy;  if  not 
called  for  by  party  to  whom  addressed 
postmaster  please  deliver  to  some  local 
teacher,"  were  hela  to  be  a  direction  for 
delivery  within  the  meaning  of  this  sec- 
tion, and  therefore  permissible.  Direc- 
tions on  Mail  Matter,  (1890)  19  Op. 
Atty.-Gen.  596. 


"A  single  letter  or  initial  uj>on  the 
wrapper  of  a  newspaper  is  neither  a 
memorandum  nor  a  writing  in  the  sense 
in  which  either  of  those  terms  are  ordi- 
narily used.  .  .  .  Both  mean  something  in 
words  to  convey  intelligence,  a  remem- 
brance of  one's  self  or  to  another.'*  Teal 
r.  Felton,  (1851)  12  How.  284,  13  U.  S. 
(L.  ed.)  990,  affirming  judgment  in 
(1848)    1  N.  Y.  637,  49  Am.  Dec.  352. 


Sec.   3.  [Identiflcation  of  persons  claiming  suspected  fictitious  address.] 

That  the  Postmaster-General  may,  upon  evidence  satisfactory  to  him,  that 
any  person  is  using  any  fictitious,  false,  or  assumed  name,  title,  or  address 
in  connection,  promoting,  or  carrying  on,  or  assisting  therein,  by  means  of 
the  Post  Office  Establishment  of  the  United  States,  any  business  scheme  or 
device  in  violation  of  the  provisions  of  this  act,  instruct  any  postmaster  at 
any  post-oflBce  at  which  such  letters,  cards,  or  packets,  addressed  to  such 
fictitious,  false,  or  assumed  name  or  address  arrive  to  notify  the  party 
claiming  or  receiving  such  letters,  cards,  or  packets  to  appear  at  the  post- 
oflBce  and  be  identified ;  and  if  the  party  so  notified  fail  lu  appear  and  be 
identified,  or  if  it  shall  satisfactorily  appear  that  such  letters,  cards,  or 
packets  are  addressed  to  a  fictitious,  false,  or  assumed  name  or  address, 
such  letters,  postal-cards,  or  packages  shall  be  forwarded  to  the  dead-letter 
oflBce  as  fictitious  matter.     [25  Stat,  L,  873.] 

This  and  the  foUowing  sections  4  and  5  are  from  an  Act  of  March  2,  1889,  ch.  393, 
entitled  ''An  act  to  punish  dealers  and  pretended  dealers  in  counterfeit  money  and 
other  fraudulent  devices  for  using  the  United  States  mails.*' 
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Section  1  of  this  Act  amended  R.  S.  Bee.  6480  which  was  incorporated  in  Penal 
Laws,  $  215,  vol.  7,  p.  812,  and  repealed  by  section  341  thereof,  vol.  7,  p.  989,  and 
lection  2  of  this  Act  was  incorporated  in  Penal  Laws,  §  216,  vol.  7,  p.  844,  and 
repealed  by  section  341  thereof,  vol.  7,  p.  989. 

The  Postmaster  General  may  order  the  intent  in  any  case  ought  to  be  very  clear 

noodeliYery  of  letten  addressed  to  per-  before  such  an  order  is  enforced.     (1860) 

sons   under   names   which   are   known   to  9    Op.    Atty.-Gen.    454;     (1868)     12    Op. 

have  been  assumed  as  part  of  a  svstem  Atty.-Gen.  399. 
to  defraud  the  public.    But  the  fraudulent 

Sec.  4.  [Matter  non-mailable.]  That  all  matter  the  deposit  of  which 
in  the  mails  is  by  this  act  made  punishable  is  hereby  declared  non-mailable ; 
but  nothing  in  this  act  shall  be  so  construed  as  to  authorize  any  person  other 
than  an  employee  of  the  dead-letter  ofiSce,  duly  authorized  thereto,  to  open 
any  letter  not  addressed  to  himself.     [25  Stat.  L.  874,] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 

For  provisions  relating  to  nonmailable  matter  see  chapter  VIII  in  Pknal  Laws, 
vol.  7,  p.  736. 

Sec.  5.  [Matter  to  persons  not  residents  of  place  of  address,  how  to  be 
delivered.]  That  whenever  the  Postmaster-General  is  satisfied  that  letters 
or  packets  sent  in  the  mails  are  addressed  to  places  not  the  residence  or 
business  address  of  the  persons  for  whom  they  are  intended,  to  enable  such 
persons  to  escape  identification,  he  may  direct  postmasters  to  deliver  such 
letters  only  from  the  post-oiBce  upon  identification  of  persons  addressed. 
[25  Stat.  L.  874.] 

See  the  notes  to  section  3  of  this  Act,  9upra,  p.  104. 


An  Act  To  regnlate  mail  matter  of  the  fourth  class. 

[Act  of  June  8, 1896,  ch.  370,  29  Stat.  262.] 

[Fourth-class  matter  defined  —  limit  of  weight.]  That  mailable  matter 
of  the  fourth  class  shall  embrace  all  matter  not  embraced  in  the  first,  second, 
or  third  class  which  is  not  in  its  form  or  nature  liable  to  destroy,  deface,  or 
otherwise  damage  the  contents  of  the  mail  bag  or  harm  the  person  of  any- 
one engaged  in  the  postal  service,  and  is  not  above  the  weight  provided  by 
law,  which  is  hereby  declared  to  be  not  exceeding  four  pounds  for  each 
package  thereof,  except  in  case  of  single  books  weighing  in  excess  of  that 
amount,  and  except  for  books  and  documents  published  or  circulated  by 
order  of  Congress,  or  printed  or  written  ofiicial  matter  emanating  from 
any  of  the  Departments  of  the  Government  or  from  the  Smithsonian  Institu- 
tion, or  which  is  not  declared  nonmailable  under  provisions  of  section 
thirty-eight  hundred  and  ninety-three  of  the  Revised  Statutes  as  amended 
by  the  Act  of  July  twelfth,  eighteen  hundred  and  seventy-six,  or  matter 
appertaining  to  lotteries,  gift  concerts,  or  fraudulent  schemes  or  devices. 
[29  Stat.  L.  262.] 

"This  Act  is  a  re-enactment,  word  for  word,  of  the  Act  of  March  3,  1879,  ch.  180, 
§  20,  [20  Stat.  L.  360]  with  the  addition  of  the  words  *  printed  or  written  *  preceding 
the  words  '  official  matter;'  thus  excluding  from  the  mails  all  ofiicial  as  well  as  private 
packeges  exceeding  four  pounds  in  weight,  other  than  printed  or  written  matter." 
Ct>mpil€r8'  note,  2  8upp.  R.  8.,  p.  507. 
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R.  S.  sec.  3893  mentioned  in  the  text  as  amended  was  incorporated  in  section  211 
of  Penal  Laws,  vol.  7,  p.  788,  and  repealed  by  section  341  thereof,  vol.  7,  p.  989. 

The  provisions  of  this  section  relating  to  fourth  class  matter  were  superseded  by  the 
Act  of  Aug.  24,  1912,  ch.  389,  §  8,  infra,  p.  109. 


An  Act  Begulatmg  the  postage  on  letters  written  by  the  blind. 

[Act  of  March  2,  1899,  ch.  362,  30  Stat  L.  984.] 

[Postage  on  letters  written  by  the  blind.]  That  all  letters  written  in 
point  print  or  raised  characters  used  by  the  blind  when  unsealed  shall  be 
transmitted  through  the  mails  as  third-class  matter.  All  acts  or  parts  of 
acts  conflicting  with  this  Act  are  hereby  repealed.     [30  Stat.  L.  984,] 

■ 

The  Act  of  April  27,  1904,  ch.  1612,  providing  that  certain  reading  matter  for  the  use 
of  the  blind  is  to  be  transmitted  free,  is  given  infra,  p.  127.  Further  provisions  relat- 
ing to  this  subject  were  made  by  the  Act  of  Aug.  24,  1912,  ch.  389,  §  1,  given  in  sub- 
division V  of  this  title,  infra,  p.  129. 


An  Act  To  extend  to  certain  publications  the  privileges  of  second-class 

mail  matter  as  to  admission  to  the  mails. 

[Act  of  June  6,  1900,  ch.  801,  31  Stat.  L.  660.] 

[State  agricultural  publications  as  second-class  matter.]  That  all 
periodical  publications  issued  from  a  known  place  of  publication  at  stated 
intervals  as  frequently  as  four  times  a  year  by  State  departments  of  agri- 
culture shall  be  admitted  to  the  mails  as  second-class  mail  matter:  Pro- 
vided, That  such  matter  shall  be  published  only  for  the  purpose  of  further- 
ing the  objects  of  such  departments:  And  provided  further,  That  such 
publications  shall  not  contain  any  advertising  matter  of  any  kind.  [31  Stat. 
L.  660.] 


[Sec.  1.]  [Second-class  mail  privileges  annulled  only  after  hearing.] 
•  •  •  When  any  publication  has  been  accorded  second-class  mail  privi- 
leges, the  same  shall  not  be  suspended  or  annulled  until  a  hearing  shall 
have  been  granted  to  the  parties  interested.    [31  Stat.  L,  1107.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1901,  ch.  851. 


SufiSciency  of  notice. — A  notice  hy  the 
Third  Assistant  Postmaster  General  to 
publishers  that  on  a  specified  day  and 
place  they  'will  be  given  a  hearing  to 
show  cause  why  second-class  mail  priv- 
ilege heretofore  accorded  the  issue  of  one 
of  their  publications  shall  not  be  revoked 
and  third-class  rates  charged,  on  the 
ground  that  they  do  not  constitute  a 
newspaper  or  other  periodical  publication, 
but  are  in  fact  books,  is  sufficiently  ex- 
plicit, especially  where  the  publishers  ad- 
mit that  the  question  raised  is  one  of 
law.  Hitchcock  v.  Smith,  (1910)  34  App. 
Cas.  (D.  C.)  621. 


Sufficiency  of  hearing. —  The  only  duty 
of  the  official  at  the  hearing  is  to  hear, 
and  if  the  interested  parties  are  given  a 
chance  to  offer  evidence  they  arc.  not 
denied  a  hearing  within  the  meaning  of 
the  section.  Smith  r.  Hitchcock,  (1912) 
226  U.  S.  63,  33  S.  Ct.  6,  57  U.  S.  (L. 
ed.)   119. 

Validity  of  order. —  Complainant,  the 
published  of  a  periodical,  was  notified  to 
appear  June  17,  1905,  before  the  Third 
Assistant  Postmaster  General  and  show 
cause  why  the  authorization  for  the  ad- 
mission of  his  publication  as  second-dase 
mail  matter  should  not  be  revoked,  and 
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whj  the  thipd-class  rate  of  postage  bhould 
not  be  charged  for  the  transmission  of 
such  publication.  Complainant  appeared 
and  was  notified  that  he  might  submit 
evidence,  but  nothing  further  was  done 
until  Aj^ril  19,  1906,  when  the  publisher 
was  notified  that,  as  a  result  of  investi- 
gation, it  was  found  that  his  right  to 
nail  subscription  copies  as  second-class 
matter  did  not  exceed  141,328,  and  that 
he  would  be  a£forded  an  opportunity  to 
present  evidence  to  the  contrary  on  a 
subsequent  day.    The  letter  also  informed 


him  that  the  right  of  such  publication  to 
second-class  entry  was  also  in  dispute.  On 
the  adjourned  day  the  publisher  appeared, 
but  the  hearing  was  limited  to  the  ques- 
tion as  to  the  number  of  copies  the  pub- 
lisher was  entitled  to  mail  as  second- 
class  matter,  and  without  further  hearing 
his  right  to  use  the  second-class  privilege 
at  all  was  subsequently  revoked.  It  was 
held  that  such  order  was  entered  without 
the  hearing  required,  and  was  therefore 
void.  Lewis  Pub.  Co.  i\  Wjrman,  (E.  D. 
Mo.  1907)  152  Fed.  787. 


Sec.  6.  [Permissible  marks  on  third  and  fourth  class  matter.]  That  in 
addition  to  the  permissible  marks,  writing,  and  printing  on  mail  matter  of 
third  and  fourth  classes,  respectively,  or  on  the  envelopes  or  packages  con- 
taining them,  as  authorized  by  the  Act  of  Congress  approved  January 
twentieth,  eighteen  hundred  and  eighty-eight,  entitled  **An  Act  relating 
to  permissible  m&rks,  printing,  or  writing,  upon  second,  third,  and  fourth 
class  matter,  and  to  amend  the  twenty-second  and  twenty-third  sections  of 
an  Act  entitled  *An  Act  making  appropriations  for  the  service  of  the  Post 
OflSce  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty,  and  for  other  purposes,'  *'  there  may  be  placed  on  such 
mail  matter,  or  on  the  package,  wrapper,  or  envelope  inclosing  the  same, 
or  on  a  tag  or  label  attached  thereto,  either  in  writing  or  otherwise,  the 
words  *'  Please  do  not  open  until  Christmas,''  or  words  to  that  eflEeet. 
[36  Stat  L.  1340.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch.  241. 
Section  1  of  the  Act  of  Jan.  20,  1888,  ch.  2,  mentioned  in  the  text  is  given  supra, 
p.  103.    See  the  notes  thereto. 


[Sec.  1.]  [Second-class  matter — additional  publications  admitted  as 
—  conditions  —  advertisements  permitted — restrictions — limitation  of 
drcnlation — paid  with  dues — office  of  publication  required.]    *    •    • 

That  from  and  after  the  passage  of  this  Act  all  periodical  publications 
issued  from  a  known  place  of  publication  at  stated  intervals,  and  as  fre- 
quently as  four  times  a  year,  by  or  under  the  auspices  of  a  benevolent 
or  fraternal  society  or  order  organized  under  the  lodge  system  and  having 
a  bona  fide  membership  of  not  less  than  one  thousand  persons,  or  by  a 
regularly  incorporated  institution  of  learning,  or  by  a  regularly  established 
State  institution  of  learning  supported  in  whole  or  in  part  by  public  taxa- 
tion, or  by  or  under  the  auspices  of  a  trades  union,  and  all  publications  of 
strictly  professional,  literary,  historical,  or  scientific  societies,  including 
the  bulletins  issued  by  State  boards  of  health,  and  by  State  boards  or 
departments  of  public  charities  and  corrections,  shall  be  admitted  to  the' 
mails  as  second-class  matter,  and  the  postage  thereon  shall  be  the  same  as  on; 
other  second-class  matter;  and  such  periodical  publications,  issued  by  or' 
under  the  auspices  of  benevolent  or  fraternal  societies  or  orders  or  trades 
unions,  or  by  strictly  professional,  literary,  historical,  or  scientific  societies, 


108  8  FED.  STAT.  ANN.  (2d  Ed.) 

shall  have  the  right  to  carry  advertising  matter,  whether  such  matter  per- 
tains to  such  benevolent  or  fraternal  societies  or  orders,  trades  unions, 
strictly  professional,  literary,  historical,  or  scientific  societies,  or  to  other 
persons,  institutions,  or  concerns ;  but  such  periodical  publications,  hereby 
permitted  to  carry  advertising  matter,  must  not  be  designed  or  published 
primarily  for  advertising  purposes,  and  shall  be  originated  and  published 
to  further  the  objects  and  purposes  of  such  benevolent  or  fraternal  socie- 
ties or  orders,  trades  unions,  or  other  societies,  respectively;  and  all  such 
periodicals  shall  be  formed  of  printed  paper  sheets,  without  board,  cloth, 
leather  or  other  substantial  binding,  such  as  distinguish  printed  books  for 
preservation  from  periodical  publications :  Provided,  That  the  circulation 
through  the  mails  of  periodical  publications  issued  by,  or  under  the  auspices 
of,  benevolent  or  fraternal  societies  or  orders,  or  by  trades  unions,  or  by 
strictly  professional,  literary,  historical,  or  scientific  societies,  as  second- 
class  mail  matter,  shall  be  limited  to  copies  mailed  to  such  members  as  pay 
therefor,  either  as  a  part  of  their  dues  or  assessments,  or  otherwise,  not  less 
than  fifty  per  centum  of  the  regular  subscription  price ;  to  other  bona  fide 
subscribers ;  to  exchanges,  and  ten  per  centum  of  such  circulation  as  sample 
copies :  Provided  further,  That  when  such  members  pay  therefor  as  a  part 
of  their  dues  or  assessments,  individual  subscriptions  or  receipts  shall  not  be 
required:  Provided  further,  That  the  oflfice  of  publication  of  any  such 
periodical  publication  shall  be  fixed  by  the  association  or  body  by  which  it  is 
published,  or  by  its  executive  board,  and  such  publication  shall  be  printed 
at  such  place  and  entered  at  the  nearest  post  office  thereto.  [37  8tai,  L. 
550.] 

•  The  foregoing  paragraph  of  section  1,  the  two  paragraphs  of  section  2  following,  and 
the  foHowing  seven  paragraphs  of  section  8  are  n-om  the  Postal  Service  Appropriation 
Act  of  Aug.  24,  1»12,  ch.  389. 

This  paragraph  superseded  the  less  comprehensive  provisions  of  the  Act  of  July  16, 
1894,  ch.  137,  §  1,  28  Stat.  L.  105. 

Sec.  2.  [Publications  —  sworn  statements  of  names,  etc.,  of  editors, 
owners,  stockholders,  etc.,  to  be  filed  semi-annually  —  circulation  of  daily 
newspapers.]  •  •  •  That  it  shall  be  the  duty  of  the  editor,  publisher, 
business  manager,  or  owner  of  every  newspaper,  magazine,  periodical,  or 
other  publication  to  file  with  Postmaster-General  and  the  postmaster  at  the 
oflfice  at  which  said  publication  is  entered,  not  later  than  the  first  day  of 
April  and  the  first  day  of  October  of  each  year,  on  blanks  furnished  by  the 
Post  Oflfice  Department,  a  sworn  statement  setting  forth  the  names  and 
post-oflfice  addresses  of  the  editor  and  managing  editor,  publisher,  business 
managers,  and  owners,  and,  in  addition,  the  stockholders,  if  the  publication 
be  owned  by  a  corporation ;  and  also  the  names  of  known  bondholders,  mort- 
gagees, or  other  security  holders ;  and  also,  in  the  case  of  daily  newspapers, 
there  shall  be  included  in  such  statement  the  average  of  the  number  of 
copies  of  each  issue  of  such  publication  sold  or  distributed  to  paid  sub- 
scribers during  the  preceding  six  months :  Provided,  That  the  provisions 
of  this  paragraph  shall  not  apply  to  religious,  fraternal,  temperance,  and 
scientific,  or  other  similar  publications :  Provided  further.  That  it  shall  not 
be  necessary  to  include  in  such  statement  the  names  of  persons  owning  less 
than  one  per  centum  of  the  total  amount  of  stock,  bonds,  mortgages,  or  other 
securities.    A  copy  of  such  sworn  statement  shall  be  published  in  the  second 
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iiBue  of  such  newspaper,  magazine,  or  other  publication  printed  next  after 
the  filing  of  such  statement.  Any  such  publication  shall  be  denied  the 
privileges  of  the  mail  if  it  shall  fail  to  comply  with  the  provisions  of  this 
paragraph  within  ten  days  after  notice  by  registered  letter  of  such  failure. 
[37  Stat.  L.  553.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


The  statement  of  ownership,  etc.,  re- 
quired to  be  filed  under  this  section  ap- 
plies only  to  such  publications  as  are 
regularly  entered  as  second-clajBS  mail 
matter.      (1912)    29   Op.   Atty.-Gen.   550. 

Statement  of  paid  circulation. —  The 
statement  of  daily  newspapers  required 
to  be  filed  by  this  section  should  include 
the  average  of  the  number  of  copies  of 
each  issue  of  such  publication  sold  or 
distributed  to  all  persons  who  have  sub- 


scribed—  that  is,  have  agreed  to  take  and 
pay  for  one  or  more  copies  of  the  pub- 
lications for  a  definite  period  of  time  — 
and  have  paid  for  such  subscriptions,  and 
it  is  immaterial  whether  or  not  the  sub- 
scriptions are  individual  or  in  bulk. 
The  provision  covers  the  number  of  copies 
of  such  publications  distributed  to  such 
subscribers  by  any  means,  whether  by 
the  mails  or  otherwise.  (1912)  29  Op. 
Atty.-Gen.  526. 


[Paid  editorials,  etc.,  to  be  marked  **  advertisement."]  That  all  edi- 
torial or  other  reading  matter  published  in  any  such  newspaper,  magazine, 
or  periodical  for  the  publication  of  which  money  or  other  valuable  con- 
sideration is  paid,  accepted,  or  promised  shall  be  plainly  marked  **  adver- 
tisement." Any  editor  or  publisher  printing  editorial  or  other  reading 
matter  for  which  compensation  is  paid,  accepted,  or  promised  without  so 
marking  the  same,  shall  upon  conviction  in  any  court  having  jurisdiction, 
be  fined  not  less  than  fifty  dollars  ($50)  nor  more  than  five  hundred  dollars 
($500).     [37  Stat.  L.  554.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 


Constitutionality. —  This  section  is  not 
unconstitutional  as  infringing  the  free- 
dom of  the  press  and  depriving  one  of 
property  without  due  process  of  law. 
Lewis  Pub.  Co.  v.  Morgan,  (1913)  229 
U.  S.  288,  33  S.  Ct.  867,  67  U.  S.  (L.  ed.) 
1190,  wherein  the  court  said:  '^  For  a 
long  series  of  years  a  publication  pri- 
marily devoted  to  advertisements  was  not 
entitled  to  the  benefit  of  the  second-class 
classification^  and  by  a  long  administra- 
tive construction,  embodied  in  the  reeu  la- 
lions,  the  disclosure  of  the  names  of  the 
proprietors  as  well  as  of  the  editors  of 
a  publication  which  has  sought  to  be  en- 
tered as  second-class  matter  was  required. 
The  new  conditions  imposed  are,  first, 
that  where  there  is  matter  the  publica- 
tion of  which  is  paid  for,  the  fact  of  such 
payment  shall  be  disclosed  by  marking  the 
matter  as  an  advertisement,  and  second, 
the  disclosure  as  to  ownership,  etc.,  pre- 
viously exacted  is  enlarged  by  making  it 
necessary  in  the  case  of  a  corporation 
to  furnish  the  names  of  the  stockholders 
and  also  requiring  that  the  names  of  the 


principal  creditors,  etc.,  be  given.  As  the 
right  to  consider  the  character  of  the  pub- 
lication as  an  advertising  medium  was 
previously  deemed  to  be  incidental  to  the 
exercise  of  the  power  to  classify  for  the 
purpose  of  the  second-class  mail,  it  Is  im- 
possible in  reason  to  perceive  why  the  new 
condition  as  to  marking  matter  which  is 
paid  for  as  an  advertisement  is  not 
equally  incidental  to  the  right  to  classify. 
And  the  additional  exactions  as  to  dis- 
closure of  stockholders,  principal  cred- 
itors, etc.,  also  are  as  clearly  mcidental 
to  the  power  to  classify  as  are  the  re- 
quirements as  to  disclosure  of  ownership, 
editors,  etc.,  which  for  so  many  years 
formed  the  basis  of  the  right  of  admis- 
sion to  the  classification.  We  say  this 
because  the  intimate  relation  which  ex- 
ists between  ownership  and  debt,  since 
debt  in  its  ultimate  conception  is  a  dis- 
memberment of  ownership,  and  the  power 
which  it  confers  over  an  owner  is  by  the 
common  knowledge  of  mankind  often  the 
equivalent  of  the  control  which  would  re- 
sult from  ownership  itself.** 


Sec.  8.  [Fonrth-olass  mail  —  the  parcel  post.]  That  hereafter  fourth- 
class  mail  matter  shall  embrace  all  other  matter,  including  farm  and  factory 
products,  not  now  embraced  by  law  in  either  the  first,  second,  or  third  dass, 
not  exceeding  eleven  pounds  in  weight,  nor  greater  in  size  than  seventy-two 
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inches  in  length  and  girth  combined,  nor  in  form  or  kind  likely  to  injure  the 
person  of  any  postal  employee  or  damage  the  mail  equipment  or  other  mail 
matter  and  not  of  a  character  perishable  within  a  period  reasonably 
required  for  transportation  and  delivery.    [37  Stat.  L.  557,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 

The  provisions  of  this  sectioh  relating  to  fourtii-claBs  matter  superseded  those  of  the 
Act  of  June  8,  1896,  ch.  370,  supra,  p.  105. 

[Postal  zones.]  That  for  the  purposes  of  this  section  the  United  States 
and  its  several  Territories  and  possessions,  excepting  the  Philippine  Islands, 
shall  be  divided  into  units  of  area  thirty  minutes  square,  identical  with  a 
quarter  of  the  area  formed  by  the  intersecting  parallels  of  latitude  and 
meridians  of  longitude,  represented  on  appropriate  postal  maps  or  plans, 
and  such  units  of  area  shall  be  the  basis  of  eight  postal  zones,  as  follows : 

The  first  zone  shall  include  all  territory  within  such  quadrangle,  in  con- 
junction with  every  contiguous  quadrangle,  representing  an  area  having 
a  mean  radial  distance  of  approximately  fifty  miles  from  the  center  of  any 
given  unit  of  area. 

The  second  zone  shall  include  all  units  of  area  outside  the  first  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  one  hundred  and  fifty 
miles  from  the  center  of  a  given  unit  of  area. 

The  third  zone  shall  include  all  units  of  area  outside  the  second  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  three  hundred  miles 
from  the  center  of  a  given  unit  of  area. 

The  fourth  zone  shall  include  all  units  of  area  outside  the  third  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  six  hundred  miles 
from  the  center  of  a  given  unit  of  area. 

The  fifth  zone  shall  include  all  units  of  area  outside  the  fourth  zone  lying 
in  whole  in  part  within  a  radius  of  approximately  one  thousand  miles  from 
the  center  of  a  given  unit  of  area. 

The  sixth  zone  shall  include  all  units  of  area  outside  the  fifth  zone  lying 
in  whole  or  in  part  within  radius  of  approximately  one  thousand  four  hun- 
dred miles  from  the  center  of  a  given  unit  of  area. 

The  seventh  zone  shall  include  all  units  of  area  outside  the  sixth  zone  lying 
in  whole  or  in  part  within  a  radius  of  approximately  one  thousand  eight 
hundred  miles  from  the  center  of  a  given  unit  of  area. 

The  eighth  zone  shall  include  all  units  of  area  outside  the  seventh  zone. 
[37  Stat,  L.  557,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 

[Bates  of  postage.]  That  the  rate  on  fourth-class  matter  weighing  not 
more  than  four  ounces  shall  be  one  cent  for  each  ounce  or  fraction  of  an 
ounce ;  and  on  such  matter  in  excess  of  four  ounces  in  weight  the  rate  shall 
be  by  the  pound,  as  hereinafter  provided,  the  postage  in  all  cases  to  be 
prepaid  by  distinctive  postage  stamps  affixed. 

That  except  as  provided  in  the  next  preceding  paragraph  postage  on 
matter  of  the  fourth  class  shall  be  prepaid  at  the  following  rates : 

On  all  matter  mailed  at  the  post  oflSce  from  which  a  rural  route  starts, 
for  delivery  on  such  route,  or  mailed  at  any  point  on  such  route  for  delivery 
at  any  other  point  thereon,  or  at  the  office  from  which  the  route  starts,  or 
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on  any  rural  route  starting  therefrom,  and  on  all  matter  mailed  at  a  city 
carrier  office,  or  at  any  point  within  its  delivery  limits,  for  delivery  by  car- 
riers from  that  office,  or  at  any  office  for  local  delivery,  five  cents  for  the 
first  pound  or  fraction  of  a  pound  and  one  cent  for  each  additional  pound 
or  fraction  of  a  pounds 

For  delivery  within  the  first  zone,  except  as  provided  in  the  next  preced- 
ing paragraph,  five  cents  for  the  first  pound  or  fraction  of  a  pound  and 
three  cents  for  each  additional  pound  or  fraction  of  a  pound. 

For  delivery  within  the  second  zone,  six  cents  for  the  first  pound  or 
fraction  of  a  pound  and  four  cents  for  each  additional  pound  or  fraction 
of  a  pound. 

For  delivery  within  the  third  zone,  seven  cents  for  the  first  pound  or 
fraction  of  a  pound  and  five  cents  for  each  additional  pound  or  fraction 
of  a  pound. 

For  delivery  within  the  fourth  zone,  eight  cents  for  the  first  pound  or 
fraction  of  a  pound  and  six  cents  for  each  additional  pound  or  fraction  of  a 
pound. 

For  delivery  within  the  fifth  zone,  nine  cents  for  the  first  pound  or  frac- 
tion of  a  pound  and  seven  cents  for  each  additional  pound  or  fraction  of  a 
pound. 

For  delivery  within  the  sixth  zone,  ten  cents  for  the  first  pound  or  frac- 
tion of  a  pound  and  nine  cents  for  each  additional  pound  or  fraction  of  a 
pound. 

For  delivery  within  the  seventh  zone,  eleven  cents  for  the  first  pound  or 
fraction  of  a  pound  and  ten  cents  for  each  additional  pound  or  fraction  of 
a  pound. 

For  delivery  within  the  eighth  zone  and  between  the  Philippine  Islands 
and  any  portion  of  the  United  States,  including  the  District  of  Columbia 
and  the  several  Territories  and  possessions,  twelve  cents  for  the  first  pound 
or  fraction  of  a  pound  and  twelve  cents  for  each  additional  pound  or  frac- 
tion of  a  pound.    [37  Stat.  L.  557.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 

The  provisions  of  this  paragraph  as  to  the  rates  of  postage  for  fourth-class  matter 
superseded  those  of  the  Act  of  March  3,  1879,  eh.  180,  $  21,  supra,  p.  102. 

[Parcel  post —  equipment.]  That  the  Postmaster  General  shall  provide 
such  special  equipment,  maps,  stamps,  directories,  and  printed  instructions 
as  may  be  necessary  for  the  administration  of  this  section ;  and  for  the  pur- 
poses of  this  section,  and  to  supplement  existing  appropriations,  including 
the  hiring  of  teams  and  drivers,  there  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  seven  hun- 
dred and  fifty  thousand  dollars.     [37  Stat.  L,  558.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 

Further  provisions  relating  to  this  subject  were  made  by  the  Act  of  March  4,  1913, 
ch.  149,  infra,  p.  112. 

[Classification — zones  —  rates,  etc. —  readjustment.]  The  classification 
of  articles  mailable  as  well  as  the  weight  limit,  the  rates  of  postage,  zone  or 
zones  and  other  conditions  of  mailability  under  this  Act,  if  the  Postmaster 
General  shall  find  on  experience  that  they  or  any  of  them  are  such  as  to 
prevent  the  shipment  of  articles  desirable,  or  to  permanently  render  the  cost 
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of  the  service  greater  than  the  receipts  of  the  revenue  therefrom,  he  is 
hereby  authorized,  subject  to  the  consent  of  the  Interstate  Commerce  Com- 
mission after  investigation,  to  reform  from  time  to  time  such  classification, 
weight,  limit,  rates,  zone  or  zones  or  conditions,  or  either,  in  order  to  pro- 
mote the  service  to  the  public  or  to  insure  the  receipt  of  revenue  from 
such  service  adequate  to  pay  the  ccst  thereof.    [37  Stat.  L,  558.] 

See  the  notes  to  section  1  of  this  Act^  supra,  p.  107. 

[Insurance  of  articles  —  collection  of  postage  on  delivery.]  The  Post- 
master General  shall  make  provision  by  regulation  for  the  indemnification 
of  shippers,  for  shipment  injured  or  lost,  by  insurance  or  otherwise,  and, 
when  desired,  for  the  collection  on  delivery  of  the  postage  and  price  of 
the  article  shipped,  fixing  such  charges  as  may  be  necessary  to  pay  the 
cost  of  such  additional  services.     [37  Stat,  L,  558.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  107. 

A  provision  of  this  section  following  that  given  in  the  text  relating  to  the  compensar 
tion  of  star  route  and  screen  wagon  contractors  is  given  under  subdivision  IX  of  this 
title,  infra,  p.  181. 

[Time  of  establishment  of  zones  and  rates  —  rates  on  seeds,  etc.]  That 
the  establishment  of  zones  and  postage  rates  of  this  section  shall  go  into 
effect  January  first,  nineteen  hundred  and  thirteen. 

That  this  Act  shall  not  in  any  way  affect  the  postage  rate  on  seeds,  cut- 
tings, bulbs,  roots,  scions,  and  plants,  as  fixed  by  section  482  of  the  Postal 
Laws  and  Regulations. 

That  for  the  purpose  of  a  further  inquiry  into  the  subject  of  the  general 
parcel  post  and  all  related  subjects  a  joint  committee  of  six  persons  (Mem- 
bers of  Congress),  three  of  whom  shall  be  appointed  by  the  President  of 
the  Senate,  and  three  by  the  Speaker  of  the  House  of  Representatives,  is 
constituted,  with  full  power  to  appoint  clerks,  stenographers,  and  experts 
to  assist  them  in  this  work.  That  the  Postmaster  General  and  the  Inter- 
state Commerce  Commission  shall  furnish  such  data  and  otherwise  render 
such  assistance  to  the  said  committee  as  may  be  desired  or  available.  For 
the  purpose  of  defraying  the  expenses  of  this  committee  the  sum  of  twenty- 
five  thousand  dollars  is  hereby  appropriated  out  of  the  moneys  in  the 
Treasury  not  otherwise  appropriated.  The  committee  shall  report  fully  to 
Congress  at  the  earliest  date  possible. 

That  all  laws  and  parts  of  laws  in  confiict  with  the  provisions  of  this 
section  are  hereby  repealed.    [37  Stat,  L.  558,] 

See  the  notes  to  the  first  section  of  this  Act,  supra,  p.  107. 

Further  provisions  relating  to  the  rates  on  seeds,  bulbs,  etc.,  were  made  by  the  Act 
of  March  9,  1914,  ch.  33,  given  as  amended,  infra,  p.  113. 


[Parcel  post  —  equipment.]  •  •  •  To  enable  the  Postmaster  General 
to  carry  out  effectively  the  provisions  of  section  eight  of  the  act  approved 
August  twenty-fourth,  nineteen  hundred  and  twelve,  making  appropria- 
tions for  the  service  of  the  Post  Ofiice  Department  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes, 


POSTAL  SERVICE  113 

he  is  hereby  authorized  to  provide  by  purchase,  rental,  or  otherwise,  sucli 
equipment  and  supplies,  including  vehicles,  maps,  stamps,  directories,  and 
printed  instructions,  as  may  be  necessary,  and  to  appoint  and  compensate 
such  additional  employees  as  may  be  required,  including  employees  in  the 
Post  OflSce  Department  at  Washington,  District  of  Columbia,  and  for  these 
purposes  and  to  supplement  existing  appropriations,  $750,000.  [37  Stat. 
L  928,] 

This  is  from  the  Deficiency  Appropriation  Act  of  March  4,  1913,  ch.  149. 
The  Act  of  Aug.  24,  1912,  ch.  389,  §  8,  mentioned  in  the  text  is  given  in  the  preceding 
paragraphs  of  the  text.  ^ 


[Seeds,  etc. —  rate  —  time  of  delivery  of  fourth  class  matter.]  That 
seeds,  cuttings,  bulbs,  roots,  scions,  and  plants,  shall  hereafter  be  embraced 
in  and  carried  as  fourth-clafis  matter  and  for  the  same  rates  of  postage : 
Provided,  That  all  pa.ckages  thereof  containing  eight  ounces  or  less  shall 
be  charged  for  at  the  rate  of  1  cent  for  two  ounces  or  fraction  thereof: 
Provided  further,  That  the  Postmaster  General  may,  in  his  discretion,  by 
order,  fix  the  time  within  which  all  parcels  of  the  fourth  class  shall  be 
delivered.    [38  Stat.  L.  304,  as  amended  by  38  Stat,  L.  346,] 

This'is  from  the  Postal  Service  Appropriation  Act  of  March  9,  1914,  ch.  33.  It  was 
amended  to  read  as  given  in  the  text  by  an  Act  of  April  24,  1914,  ch.  69,  entitled  "An 
Act  To  omend  an  Act  entitled  *An  Act  making  appropriations  for  the  service  of  the 
Post  Office  Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  fifteen,  and  for  other  purposes,'  approved  March  ninth,  nineteen  hundred  and 
fourteen." 

Aa  originally  enacted  this  provision  was  as  follows: 

"That  seeds,  cuttings,  bulbs,  roots,  scions,  and  plants,  shall  hereafter  be  embraced 
in  and  carried  aa  fourth-class  matter,  and  for  the  same  rates  of  postage:  Provided, 
That  the  Postmaster  General  may,  in  his  discretion,  by  order,  fix  the  time  within 
which  all  parcels  of  the  fourth  class  shall  be  delivered." 

This  paragraph,  as  amended,  superseded  a  provision  of  the  Act  of  July  24,  1888, 
ch.  702,  §  1,  25  Stat.  L.  347,  fixing  the  rate  of  postage  on  seeds,  cuttings,  bulbs,  roots, 
scions  and  plants^  at  the  rate  of  one  cent  for  eacn  two  ounces  or  fraction  thereof. 


V.  POSTAOE 


Sec.  3896.  [Prepayment  of  postage.]  Postage  on  all  mail-matter  must 
be  prepaid  by  stamps  at  the  time  of  mailing,  unless  herein  otherwise  pro- 
vided for.    [R,8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  302. 

Spctions  3896-3913  constitute  chapter  4  of  title  46  of  the  Revised  Statutes  entitled 
as  above. 

Various  other  provisions  relating  to  the  prepayment  of  postage,  as  well  as  the 
franking  privilege,  arc  made  by  the  subsequent  Acts  set  out  within  this  Subdivision. 

Authority  of  Postmaster  General. —  In  in  the  mails  and  reach  the  office  of  des-* 

(1905)  25  Op.  Atty.-Gen.  354,  it  was  ruled  tination,  and  giving  to  that  companv  the 

that  the   Postmaster  General  is  without  exclusive  control  of  the  sale  of  sucn  re^- 

anthority  to  put  into  operation  the  plan  turn  envelopes  and  postal  cards,  for  the 

nf  the  Return-Postage  Clearing  Company,  reason    that    its    adoption    would   violate 

designed  to  relieve  advertisers  and  others  the  spirit  and  also  the  letter  of  many 

from  paying  postage  on  return  oards  and  of  the  provisions  of  the  postal  laws.  . 
envelopea  until  they  are  actually  deposited 
8  F,  S*  A.—  5 
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R.  S.  sec.  3897.  This  section  was  as  follows: 

"  Sec.  3897.  All  mail-matter  of  the  third  class  must  be  prepaid  in  full  in  postage- 
stamps  at  the  office  of  mailing.'^    Act  of  Jan.  9,  1873,  ch.  21,  17  Stat.  L.  407. 

It  was  superseded  by  the  provisions  of  Act  of  March  3,  1879,  ch.  180,  {17,  supra, 
p.  101. 

Sec.  3898.  [Disposal  of  partly  paid  and  impaid  letters.]  All  mail- 
matter  deposited  for  mailing,  on  which  one  full  rate  of  postage  has  been 
paid  as  required  by  law,  shall  be  forwarded  to  its  destination,  charged  with 
any  portion  of  the  proper  postage  which  may  be  unpaid,  to  be  collected  on 
delivery.  But  if  any  mail-matter,  on  which  by  law  the  postage  is  required 
to  be  prepaid  at  the  mailing-office,  shall  by  inadvertence  reach  its  destina- 
tion without  any  prepayment,  double  the  prepaid  rates  shall  be  charged  and 
collected  on  delivery.    [B,  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  302. 

This  section  was  in  part  superseded  by  the  Act  of  March  3,  1879,  ch.  180,  §  26^ 
infra,  p.  121,  and  the  Act  of  June  13,  1898,  ch.  446,  §  4,  infra,  p.  127. 

R.  S.  sec.  3890  was  embodied  in  Penal  Laws,  §  207,  vol.  7,  p.  786,  and  repealed  by 
section  341  thereof,  vol.  7,  p.  989. 


"One  full  rate  of  postage.'' — ^When  the 
rate  of  postage  on  first-class  matter  was 
three  cents  for  each  half  oimce  or  frac- 
tion thereof,  the  phrase  "  one  full  rate  of 
postage"  in  the  above  section  meant 
simplv  the  amount  of  postage  required 
for  the  transmission  of  a  huf  ounce  of 
such  matter,  viz.,  three  cents.  Letter- 
Postage,   (1873)   14  Op.  Atty.-Gen.  186. 

Detention  or  withholding  of  letters. — 
Letters  not  fully  paid  might,  under  R.  S. 
sees.  3896-3900,  be  detained  by  tne  post- 
master in  whose  office  they  were  deposited 


until  the  payment  of  postage;  and  let- 
ters on  wnich  no  postage  was  prepaid 
might  be  withheld  from  the  mails  by  such 
postmaster.  Lotteries,  (1878)  16  Op. 
Atty.-Gen.  6. 

Amount  collectible  at  destination. — ^Let- 
ters partly  but  not  fully  prepaid  at  the 
time  of  mailing  should  be  charged  only 
with  the  actual  balance  not  prepaid,  and 
not  with  double  the  amount  0!  the  de- 
ficiency. Letter-Postage,  (1873)  14  Op. 
Atty.-Gen.  186. 


Sec.  3900.  [Postage  to  be  paid  before  delivery.]    No  mail-matter  shall 
be  delivered  until  the  postage  due  thereon  has  been  paid.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 


Sec.  3901 .  [Box-rents  to  be  prepaid.]  No  box  at  any  post-office  shall 
be  assigned  to  the  use  of  any  person  until  the  rent  thereof  has  been  paid 
for  at  least  one  quarter  in  advance,  for  which  the  postmaster  shall  give  a 
receipt.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

K.  S.  sec.  390a.  This  section  was  as  follows: 

"  SBa  3902.  The  Postmaster-General  may  provide  by  regulation  for  transmitting 
unjpaid  and  duly  certified  letters  of  soldiers,  sailors,  and  marines  in  the  service  of  the 
United  States,  to  their  destination."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  the  Act  of  March  3,  1879,  ch.  180,  |  9,  set  forth  infra,  p.  120, 

B.  S.  sec.  3903.  This  section  was  as  follows: 

"Ssa  3903.  On  all  mail-matter  which  is  wholly  or  partly  in  writing,  except  book- 
manuscripts  and  corrected  proofs  passing  between  authors  and  publishers,  and  local 
or  drop  letters;  on  all  printed  matter  which  is  so  marked  as  to  convey  any  other  or 
further  information  than  is  conveyed  by  the  original  print,  except  the  correction  of 
mere  typographical  errors;  on  all  matter  which  is  sent  in  yiolaticm  of  law  or  the 
regulations  of  the  Department  respecting  inclosures;  and  on  all  matter  to  which 
no  specific  rate  of  postage  is  assigned,  postage  shall  be  charged  at  the  rate  of  three 
cents  for  each  half -ounce  or  fraction  thereof."  Act  of  June  8,  1872,  ch.  336,  17  Stat.  L. 
303. 

It  was  superseded  by  Act  of  March  3,  1879,  ch.  180,  )  9,  set  forth  infra,  p.  120. 
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£.  S.  sec  3904.  This  section  was  as  follows: 

"Ssc.  3904.  Letters  commonly  known  as  drop  or  local  letters,  delivered  through  the 
post-office  or  its  carriers,  shall  be  charged  with  postage  at  the  rate  of  two  cents  where 
the  system  of  free  delivery  is  established,  ana  one  cent  where  such  system  is  not 
eatabUshed,  for  each  h«df -ounce  or  fraction  thereof."  Act  of  Jime  8,  1872,  ch.  335, 
17  Stat.  K  303. 

It  was  superseded  by  Act  of  March  3,  1879,  ch.  ISO,  §  9,  set  forth  infra,  p.  120. 

S.  S.  sec.  3905.    This  section  was  as  follows: 

"Seo.  3905.  On  newspapers  and  other  periodical  publications,  not  exceeding  four 
ounces  in  weight,  sent  from  a  known  office  of  publication  to  regular  subscribers,  postage 
shall  be  charged  at  the  following  rates  per  quarter,  namely:  On  publications  issued 
less  frequently  than  once  a  week,  at  the  rate  of  one  cent  for  each  issue ;  issued  once  a 
wedc,  five  cents;  and  five  cents  additional  for  each  issue  more  frequent  than  once  a 
week.  And  an  additional  rate  shall  be  charged  for  each  additional  four  ounces  or  frac- 
tion thereof  in  weight."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  Act  of  June  23,  1874,  ch.  456,  I  6,  set  forth  infra,  p.  116. 

S.  S.  sec.  3906.  This  section  was  as  follows: 

**St€k  3906.  On  newspapers  and  other  -periodicals  sent  from  a  known  office  of 
Dublication  to  regular  subscribers,  the  postage  shall  be  paid  before  delivery,  for  not 
less  than  one  quarter,  nor  more  than  one  year;  which  payment  may  be  made  either 
at  the  office  of  mailing  or  delivery,  commencing  at  any  time;  and  the  postmaster 
shall  account  for  such  postage  in  the  quarter  in  which  it  is  received."  Act  of  June  8, 
1872,  ch.  335,  17  Stat,  lu  303. 

It  was  superseded  by  Act  of  June  23,  1874,  ch.  466,  f  6,  set  forth  infra,  p.  117. 

S.  S.  sec  3907.  This  section  was  as  follows: 

"Seo,  3907.  The  PostmasterXa«neral  may  provide  hy  regulations  for  carrying  small 
newspapers,  issued  less  frequently  than  once  a  week,  in  packages  to  one  address,  from 
a  known  office  of  publication  to  regular  subscribers,  at  the  rate  of  one  cent  for  each 
four  ounces  or  fraction  thereof."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  Act  of  June  23,  1874,  ch.  456,  I  5,  set  forth  infra,  p.  116. 

S.  S.  sec  3908.  This  section  was  as  follows: 

"  Ssa  .3908.  Persons  known  as  regular  dealers  in  newspapers  and  periodicals  may 
receive  and  transmit  by  mail  such  quantities  of  either  as  they  may  require,  ahd  pay 
the  postage  thereon  as  received,  at  the  same  rates,  pro  rata,  as  regular  subscribers  to 
such  publications  who  pay  quarterly  in  advance.'  Act  of  June  8,  1872,  ch.  335, 
17  Stat  L.  303. 

It  was  superseded  by  Act  of  June  23,  1874,  ch.  456,  §  5,  set  forth  infra,  p.  116. 

S.  S.  sec.  3909.  This  section  was  as  follows: 

"^c.  3909.  The  Postmaster-General  may  prescribe,  by  regulation,  an  affidavit,  in 
"form,  to  be  taken  by  the  publisher,  or  by  the  clerk,  agent,  or  servant  of  the  publisher, 
of  any  newspaper  or  other  periodical  which  may  by  law  be  sent  to  regular  subscribers 
without  prepayment  of  postage  at  the  mailing-office,  to  the  effect  that  neither  he  nor 
any  other  proprietor,  clerk,  agent,  or  emplo\%  within  his  knowledge  will  send,  cause 
or  permit  to  be  sent  through 'the  mail,  without  prepayment  by  postage-stamps,  any 
copies  of  such  newspaper  or  other  periodical  (naming  it)  except  to  bona- fide  and 
regular  subscribers  thereto;  and  if  any  such  newspaper  or  other  periodical  shall  be 
thus  unlawfully  sent,  with  the  knowledge  or  consent  of  such  proprietor,  or  his  agent, 
clerk,  or  servant  in  charge  of  such  business,  or  if  such  affidavit  shall,  when  required 
by  the  Postmaster-General  or  any  special  agent  of  the  Post-Office  Department,  be 
refused,  the  person  guilty  of  the  offense,  or  refusing  to  make  the  affidavit,  shall  be 
liable  to  a  penalty  of  fifty  dollars  in  each  case."  Act  .of  June  8,  1872,  ch.  335,  17 
Stat.  Lw  303. 

It  was  superseded  by  Act  of  June  23,  1874,  ch.  456,  §  9,  set  forth  infra,  p.  117. 

S.  S.  sec  39x0.  This  section  was  as  follows: 

"Ssa  3940.  Chi  mailable  matter  of  the  third  class,  except  as  herein  stated,  postage 
shall  be  charged  at  the  rate  of  one  cent  for  each  two  ounces  or  fraction  thereof.  Double 
these  rates  shall  be  charged  for  books,  samples  of  metals,  ores,  minerals,  and  merchan- 
dise."   Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

It  was  superseded  by  Act  of  March  3,  1879,  ch.  180,  §§  17,  21,  supra,  pp.  101,  102. 
See  the  notes  to  said  sections. 


Sec.  391 1 .  [Olothing  to  soldiers  by  mail.]  Packages  of  woolen,  cotton, 
or  linen  clothing,  not  exceeding  two  pounds  in  weight,  may  be  sent  through 
the  mail  to  any  non-KSOimnissioned  officer  or  private  in  the  Army  of  the 
United  States,  if  prepaid,  at  the  rate  of  one  cent  for  each  one  ounce  or  frac- 
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tion  thereof,  subject  to  such  regulations  as  the  Postmaster-Gteneral  may 
prescribe.     [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

See  the  Act  of  Aug.  24,  1912,  ch.  389,  §  8,  supra,  p.  109,  relating  to  the  parcel 
post. 

Sec.  3912.  [Postage  on  foreign  mail-matter.]  The  rate  of  United 
States  postage  on  mail-matter  sent  to  or  received  from  foreign  countries 
with  which  different  rates  have  not  been  established  by  postal  convention 
or  other  arrangement,  when  forwarded  by  vessels  regularly  employed  in 
transporting  the  mail,  shall  be  ten  cents  for  each  half -ounce  or  fraction 
thereof  on  letters,  unless  reduced  by  order  of  the  Postmaster-CJeneral ;  two 
cents  each  on  newspapers ;  and  not  exceeding  two  cents  per  each  two  ounces, 
or  fraction  thereof,  on  pamphlets,  periodicals,  books,  and  other  printed 
matter,  which  postage  shall  be  prepaid  on  matter  sent  and  collected  on 
matter  received ;  and  to  avoid  loss  to  the  United  States  in  the  payment  of 
balances,  the  Postmaster-General  may  collect  the  unpaid  postage  on  letters 
from  foreign  countries  in  coin  or  its  equivalent.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

For  provisions  relating  to  the  foreign  mail  service,  aee  subdivision  XII  of  this  title, 
infra,  p.  213. 

Sec.  391 3.  [Postage  on  irregular  searletters.]  All  letters  conveyed  by 
vessels  not  regularly  employed  in  carrying  the  mail  shall,  if  for  delivery 
within  the  United  States,  be  charged  with  double  postage,  to  cover  the  fee 
paid  to  the  vessel.    [B,  8,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  304. 


Sec.  5.  [Postage  on  newspapers  and  periodicals  sent  to  subscribers  or 
news  agents.]  That  on  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  seventy-five,  all  newspapers  and  periodical  publications  mailed 
from  a  known  ofl&ce  of  publication  or  news  agency,  and  addressed  to  regu- 
lar subscribers  or  news  agents,  postage  shall  be  charged  at  the  following 
rates :  On  newspapers  and  periodical  publications,  issued  weekly  and  more 
frequently  than  once  a  week,  two  cents  for  each  pound  or  fraction  thereof 
and  on  those  issued  less  frequently  than  once  a  week,  three  cents  for  each 
pound  or  fraction  thereof.  Provided  That  nothing  in  this  act  shall  be  held 
to  change  or  amend  section  ninety-nine  of  the  act  entitled  **  An  act  to  revise, 
consolidate,  and  amend  the  statutes  relating  to  the  Post-OfBce  Depart- 
ment, ' '  approved  June  eight,  eighteen  hundred  and  seventy-two :  [18  Stat, 
L.  232,] 

The  foregoing  section  5,  and  the  following  sections  6,  9  and  13  are  from  the  Postal 
Service  Appropriation  Act  of  June  23,  1874,  ch.  456. 

That  portion  of  this  section  which  relates  to  the  rates  of  postage  was  superseded  by 
the  Act  of  March  3,  1885,  ch.  342,  §  1,  infra,  p.  124,  but  the  section  is  here  retained 
as  necessary  to  a  correct  understanding  of  the  following  section  6  of  this  Act. 

The  Act  of  June  8,  1872,  ch.  335,  §  99,  17  Stat.  L.  296,  mentioned  in  the  text  waa 
incorporated  in  R.  S.  sec  3872,  noted  as  superseded  in  subdiyision  III  of  this  title; 
•ttfira^  p.  83. 
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What  constitutes  ''newspaper''  or 
*  periodica  V  see  note  to  Act  of  Maroh  3, 
1879,  ch.  180,  {10,  supra,  p.  96. 

Newspapers  mailed  outside  of  district  of 
publication. —  This  section  and  R.  S.  sec. 
3872  (noted  as  superseded,  supra,  p.  83), 
are  to  be  construed  together,  and  when 
80  construed  the  section  of  the  Revised 


Statutes  limits  the  effect  of  the  Act,  and 
newspapers  deposited  in  good  faith  in  an 
office  outside  of  the  mailing  district 
within  which  they  are  actually  pub- 
lished are  transmissible  at  pound  rates 
to  subscribers  within  the  district  of  pub- 
lication. Newspaper  Postage,  (1878)  16 
Op.  Atty.-Qen.  282. 


Sec.  6.  [Method  of  paying  postage  in  such  cases.]  That  on  and  after 
the  first  day  of  January,  eighteen  hundred  and  seventy-five,  upon  the 
receipt  of  such  newspapers  and  periodical  publications  at  the  office  of  mail- 
ing, they  shall  be  weighed  in  bulk,  and  postage  paid  thereon  by  a  special 
adhesive  stamp,  to  be  devised  and  furnished  by  the  Postmaster-General, 
which  shall  be  affixed  to  such  matter,  or  to  the  sack  containing  the  same, 
or  upon  a  memorandum  of  such  mailing,  or  otherwise,  as  the  Postmaster- 
General  may,  from  time  to  time,  provide  by  regulation.    [18  Stat,  L.  233.] 

See  the  notes  to  the  preceding  section  5  of  this  Act. 

The  Act  of  June  13,  1898,  ch.  446,  §  1,  infra,  p.  127,  authorized  the  discontinuance 
of  special  newspaper  stamps.  * 


The  sale  of  newspaper  stamps  to  the 
pnblic  is  not  prohibited  by  the  statute, 
and  replevin  will  not  lie  for  such  stamps 
held  by  a  dealer  for  sale  to  stamp  col- 
lectors, notwithstanding  regulations  by 
the  Postmaster  Creneral  forbidding  the 
sale  of  a  particular  kind  of  stamp,  where 
a  circular  issued  by  the  Post-Office  De- 
partment, and  never  canceled  or  re- 
pudiated, has  offered  for  sale  on  applica- 
tion specimens  of  various  stamps  includ- 
ing the  issues  and  denominations  in  suit; 
and  where,  furthermore,  complete  sets  of 
the  stamps  have  been  issued  by  the  gov- 
erament,  without  reserving  any  right  or 


title  to  them  or  control  over  their  dis- 
position, to  foreign  governments  or  dele- 
gates of  such  governments.  U.  S.  t*. 
Walter  Scott  Stamp  Co.,  (S.  D.  N.  Y. 
18W)  87  Fed.  721. 

The  practice  under  the  Act  of  1874, 
immediately  after  its  passage,  was  to  seU 
and  deliver  the  stamps  to  the  public,  who, 
when  they  wanted  their  padkage  for- 
warded, gave  stamps  for  the  amount  of 
the  proper  postage  to  the  postmaster  at 
the  office  where  they  turned  it  in.  U.  S. 
t;.  Walter  Scott  Stamp  Co.,  (S.  D.  N.  Y. 
18&8)  87  Fed.  721. 


Sec.  9.  [Affidavits  of  publishers,  agents,  etc.^  as  to  prepayment  of  post- 
age—  penalties.]  That  the  Postmaster-General,  when  in  his  judgment  it 
shall  be  necessary,  may  prescribe,,  by  regulation,  an  affidavit  in  form, 
to  be  taken  by  each  publisher  of  any  newspaper  or  periodical  publication 
sent  through  the  mails  under  the  provisions  of  this  act,  or  news  agent  who 
distributes  any  of  such  newspapers  or  periodical  publications  under  the 
provisions  of  this  act,  or  employee  of  such  publisher  or  news  agent,  stating 
that  he  will  not  send,  or  knowingly  permit  to  be  sent,  through  the  mails 
any  copy  or  copies  of  such  newspaper  or  periodical  publications  except 
to  regular  subscribers  thereto,  or  news  agents,  without  prepayment  of  the 
postage  thereon  at  the  rate  of  one  cent  for  each  two  ounces  or  fractional 
part  thereof;  and  if  such  publisher  or  news  agent,  or  employee  of  such 
publisher  or  news  agent,  when  required  by  the  Postmaster-General  or 
any  special  agent  of  the  Post-Office  Department  to  make  such  affidavit, 
shall  refuse  so  to  do,  and  shall  thereafter,  without  having  made  such 
affidavit  deposit  any  newspapers  in  the  mail  for  transmission,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  fined  not 
exceeding  one  thousand  dollars  for  each  refusal;  and  if  any  such  person 
shall  knowingly  and  willfully  mail  any  such  matter  without  the  payment 
of  postage  as  provided  by  this  act,  or  procure  the  same  to  be  done  with 
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the  intent  to  avoid  th6  prepayment  of  postage  due  thereon ;  or  if  any  post- 
master or  post-office  official  shall  knowingly  permit  any  such  matter  to  be 
mailed  without  prepayment  of  postage  as  provided  in  this  act,  and  in  viola- 
tion of  the  provisions  of  the  same,  he  or  they  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  not  more  than  one 
thousand  dollars,  or  imprisoned  not  exceeding  one  year,  one  or  both,  in  the 
discretion  of  the  court.     [18  Stat.  L.  233.] 

See  the  notes  to  section  6  of  this  Act,  supra,  p.  116, 

Sec.  13.  [Postage  on  Oongressional  Record.]  •  •  •  That  the  post- 
age on  each  copy  of  the  daily  Congressional  Record  mailed  from  the  city  of 
Washington  as  transient  matter  shall  be  one  cent.     [18  Stat.  L.  237.] 

See  the  notes  to  section  5  of  this  Act,  supra,  n.  116. 

The  provisions  of  this  section  omitted  here  related  to  the  postage  on  public  documents^ 
and  were  superseded  by  the  various  subsequent  provisions  with  respect  of  the  franking 
privilege. 

See  also  the  following  paragraph  of  the  text. 


Sec.  5.  [Franking  of  OongreBsional  Secord  by  members  of  Congress.] 

That  from  and  after  the  passage  of  this  act,  the  Congressional  Record,  or 
any  part  thereof,  or  speeches  or  reports  therein  contained,  shall,  under  the 
frank  of  a  member  of  Congress,  or  delegate,  to  be  written  by  himself,  be 
carried  in  the  mail  free  of  postage,  under  such  regulations  as  the  Post- 
master-General may  prescribe.    •    •    •     [i8  Stat.  L.  343.] 

This  and  section  7  following  are  from  the  Postal  Service  Appropriation  Act  of 
March  3,  1875,  ch.  128. 

Sec.  7.  [Franking  of  seeds  and  reports  ftom  Agrioultnral  Depart- 
ment.] That  seeds  transmitted  by  the  Commissioner  of  Agriculture,  or  by 
any  member  of  Congress  or  delegate  receiving  seeds  for  distribution  from 
said  Department,  together  with  agricultural  reports  emanating  from  that 
Department,  and  so  transmitted,  shall,  under  such  regulations  as  the  Post- 
master-Qeneral  shall  prescribe  pass  through  the  mails  free  of  charge.  And 
the  provisions  of  this  section  shall  apply  to  ex-members  of  Congress  and 
ex-delegates  for  the  period  of  nine  months  after  the  expiration  of  their 
terms  as  members  and  delegates.    [18  Stat.  L.  343.] 

See  the  notes  to  the  preceding  section  5  of  this  Act. 

The  Department  of  Agriculture  was  created  an  Executive  Department  under  the 
control  of  a  Secretary  of  Agriculture,  to  that  extent  superseding  the  words  "  Ck)mmi8- 
sioner  of  Agriculture"  in  the  text,  by  the  Act  of  Feb.  9,  1889,  ch.  122,  S  1,  given 
in  Agriculture,  vol.  1,  p.  200. 

Bulletins  of  experiment  stations  were  required  to  be  transmitted  free  by  the  Act  of 
March  2,  1887,  ch.  314,  §  4,  given  in  Agriculture,  vol.  1,  p.  213. 


Sec.  5.  [Letters,  etc.,  on  public  business  free  —  official  envelopeB.]  That 
it  shall  be  lawful  to  transmit  through  the  mail,  free  of  postage,  any  letters, 
packages,  or  other  matters  relating  exclusively  to  the  business  of  the  Gov- 
ernment of  the  United  States :    Provided,  That  every  such  letter  or  pack- 
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age  to  entitle  it  to  pass  free  shall  bear  over  the  words  **  Official  business  " 
an  endorsement  showing  also  the  name  of  the  Department,  and,  if  from  a 
bureau  or  office,  the  names  of  the  Department  and  bureau  or  office,  as  the 
case  may  be,  whence  transmitted.    [19  Stat.  L.  335.], 

This  and  the  foUowing  section  6  are  from  an  Act  of  March  3,  1877,  ch.  103,  entitled 
'*An  Act  establishing  post  roads,  and  for  other  purposes.'' 

See  the  notes  to  section  2  of  this  Act  under  subdivision  I  of  this  title,  supra,  p.  2S. 

As  originally  enacted  this  section  contained  a  further  provision  as  follows: 

'*  And  if  any  person  shall  make  use  of  any  such  official  envelope  to  avoid  the  payment 
of  postage  on  his  private  letter,  package,  or  other  matter  in  the  mail,  the  person  so 
oflfending  shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to  a  line  of  tnree  hun- 
dred doUars,  to  be  prosecuted  in  ainr  court  of  ccMupetent  jurisdiction."  * 

This  waa  incorporated  in  Psnai.  Laws,  f  227,  vol.  7,  p.  856,  and  repealed  by  section 
341  thereof,  vol.  7,  p.  9S9, 

The  provisions  of  this  section  were  also  extended  to  certain  other  mail  matter  by 
the  Act  of  March  3,  1879,  ch.  180,  §  29,  infra,  p.  121;  the  Act  of  Aug.  18,  1894, 
ch.  301,  S  1,  infra,  p.  125,  and  the  Act  of  Feb.  20,  1897,  ch.  268,  infra,  p.  126. 


Departmental    reply    to    inquiry. —  In 

(1880)  16  Op.  Atty.-Gen.  601,  an  inquiry 
by  the  Secretary  of  the  Treasury  elicited 
the  following  reply:  **  I  think  there  is  no 
impropriety,  when  a  member  of  Congress 
has  addressed  an  inquiry  about  official 
business  to  your  Department  or  to  any  of 
its  bureaus,  in  having  the  reply  ad- 
dressed to  the  person  concerned  *  in  a 
penalty-envelope  and  sent  unsealed  to  the 
member,  to  be  bv  him  forward^  to  the 
destination,  so  tnat  he  may  take  cogni* 
zance  of  the  contents. 

''In  order  to  avoid  misapprehension,  I 
ought  to  say  that  in  my  opinion  such 
envelope  should  not  be  made  the  vehicle 
of  any  private  communication  from  the 
member  to  whom  it  is  thus  sent;  and, 
further,  that  such  penalty-envelope  should 
not  be  sent  when  the  reply  is  to  the  mem- 
ber himself  and  is  only  intended  to  fur- 
nish him  the  basis  of  a  letter  to  the 
applicant.  The  use  of  the  envelope  must 
be  strictly  limited  to  the  communication 
between  the  Department  and  the  appli- 
cant. If  it  should  be  found  at  any  time 
that  there  was  danger  in  this  use  of  the 
envelope,  the  Department  might  adopt 
other  means  of  communicating  to  the 
member,  who  had  addressed  it  upon  offi- 
cial business,  the  result  of  his  inquiry  as 
the  only  object  with  which  such  penalty- 
envelope  could  be  sent  to  him  would  be 
»imply  for  the  purpose  of  affording  him 
this  information. 

''Your  inquiry  also  suggests  whether 
8uch  communications  could  be  transmitted 
to  others  than  members  of  Congress. 

"  Members  of  Congress,  from  their  offi- 
cial position,  may  fairlv  be  presumed  to 
be  a  person  who  wiU  use  rhe  penalty- 
envelope  only  for  the  purpose  heretofore 
suggested;  and  I  can  see  no  reason  why 
other  persons  who  you  are  satisfied,  either 
from  your  personal  or  official  connection 
with  them,  will  make  no  other  than  a 
strictly  official  use  of  the  envelope  mav 
not  also  be  intrusted  with  the  communi- 
eation  for  the  purpose  of  simply  reading 


its  contents,  when  they  communicate  with 
the  Department  upon  an  official  subject." 

Indorsement  showing  name  of  depart- 
ment.—  Congress  intended  that  the  gov- 
ernment for  the  Philippine  islands,  au- 
thorized and  approved  by  the  Act  of 
July  1,  1902,  should  be  regarded  as  a 
branch  of  the  war  department;  and  the 
penalty-envdopes  used  by  its  officers 
should  be  inoorsed  accordingly.  Postal 
Service  in  the  Philippine  islands,  (1902) 
24  Op.  Atty.-Oen.  534. 

Meaning  of  "  department  '*  and  "  bureau 
or  office." —  That  the  word  "  department " 
here  means  "executive  department''  is 
indicated  by  the  language  employed  in 
the  next  section;  and  that  the  words 
"bureau  or  office"  mean  a  bureau  or 
office  in  such  executive  department  is  to 
be  implied  from  the  requirement  that  the 
name  of  the  department  shall  appear  on 
the  letter  or  package  with  that  of  the 
office  or  bureau.  Use  of  Official  Envelope, 
(1877)  15  Op.  Atty.-Gen.  262.  See  also 
Official  Envelope,  (1880)  16  Op.  Atty.- 
Gen.  455. 

The  use  of  the  official  envelope  under 
this  statute  was  limited  to  the  executive 
departments  and  the  bureaus  or  offices 
therein  at  the  seat  of  government;  and 
only  those  bureaus  and  offices  can  be 
deemed  bureaus  or  offices  in  any  of  these 
departments  which  are  constituted  such 
by  the  law  organizing  the  department; 
the  latter,  with  its  bureaus  or  offices, 
being  iii  contemplation  of  the  law  an 
establishment  distinct  from  the  branches 
of  the  public  service  and  the  officers 
thereof  which  are  under  its  supervision. 
Use  of  Official  Envelope,  (1877)  15  Op. 
Atty.-Gen.  262.  But  oy  a  later  enact- 
ment this  opinion  was  practically  nulli- 
fied. See  Act  of  March  3,  1879,  ch.  180, 
§  29,  as  amended  by  Act  of  July  5,  1884, 
ch.  234,  §  3,  infra,  p.  121,  and  notes 
thereunder. 

Indian  agents  and  registers  and  re- 
ceivers of  land  officea  are  not  depart- 
mental in  their  character,  and  therefore 
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are  not  comprehended  by  this  section 
and  that  following;  their  right  to  use 
the  penalty  envelope  rests  on  section  29 
of  the  Act  of  1879,  infra,  p.  121,  and 
cannot  be  extended  beyond  the  limits 
thereby  imposed.  PenaH^-Envelope,  (1882) 
17  Op.  Atty.-Gen.  255. 

Executive  not  included, — The  provisions 
of  this  Act  do  not  extend  to  the  executive. 
It  is  to  be  inferred  therefrom  that  the 
appropriation  for  contingent  expenses  of 
the  executive  office  was  intended  to  cover 
postage  on  mail  matter  of  that  office;  and 
to  the  extent  to*  which  such  appropriation 
was  so  applied,  the  issuance  of  stamps  to 
the  executive  was  proper.  Use  of  Onicial 
Envelope,  (1877)  15  Op.  Atty.-Gen.  262. 
^  Letters  from  officers  of  national  banks, 
employed,  as  depositaries  of  public  moneys 
on  business  arising  from  that  employ- 
plenty  are  not  transmissible  through  the 
mail,  free  of  postage,  to  the  Treasury 
Department.  (1864)  11  Op.  Atty.-Gen. 
23. 

I*  The  frankiug  privilege  is  a  personal 
privilege,  and  the  selection  of  the  person 
to  whom  matter  shall  be  sent  free  through 


the  mails  cannot  be  delqgat^d  by  the  per- 
son enjoying  the  privilege  to  any  other 
person."  (1869)  13  Op.  Atty.-Gen.  157, 
wherein  it  was  ruled  tnat  a  member  of 
Congreed  had  no  right  while  in. Washing- 
ton to  write  his  frank  on  copies  of 
speeches  made  in  Ccmgress,  a&d  not  by 
him  addressed  to  any  person,  and  to  send 
them  in  bulk  through  the  mail  in  one 
package  under  his  frank  to. some  person 
in  Kentucky,  to  be  by  such  person  taken 
from  the  post  office  in  Kentucky,  and 
separately  addressed  to  other  persons  and 
remailed  to  other  post  offices^  under  the 
frank  originally  put  on. 

The  head  of  a  Dureau  entitled  to  frank 
mail  matter  cannot  delegate  to  another 
person  the  power  to  frank  such  matter 
by  using  his  stamp.  (1864)  11  Op. 
Atty.-Gen.  35. 

Impressing  name  with  stamp. —  *'  If  the 
head  of  a  bureau  authorized  to  frank 
mail  matter  does  so  by  impressing  on  it 
his  name  with  a  stamp,  it  is,  in  my  opin- 
ion, as  legal  and  valid  an  exercise  of  his 
authority  as  if  he  writes  his  name 
thereon."     (1854)    11  Op.  Atty.-Gen.  31. 


Sec.  6.  [Official  envelopes  to  be  provided.]  That  for  the  purpose  of 
carrying  this  act  into  eflfect,  it  shall  be  the  duty  of  each  of  the  Executive 
Departments  of  the  United  States  to  provide  for  itself  and  its  subordinate 
offices  the  necessary  envelopes:  and  in  addition  to  the  endorsement  desig- 
nating the  Department  in  which  they  are  to  be  used,  the  penalty  for  the 
xuilawful  use  of  these  envelopes  shall  be  stated  thereon.     [19  Stat.  L.  336.] 

For  a  reference  to  subsequent  provisions  see  the  notes  to  the  preceding  section  5  of 
this  Act. 


The  words  ''subordinate  offices''  in 
this  section  are  to  be  construed  in  con- 
nection with  the  preceding  section  of  the 
Act,  and  mean  offices  departmental  in 
their  character.  Official  Envelope,  (1880) 
16  Op.  Atty.-Gen.  456. 


The  use  of  stamps  instead  of  penalty 
envelopes  by  the  executive  departments 
was  not  forbidden  by  this  and  the  pre- 
ceding sections.  Use  of  Official  Envelope, 
(1877)   15  Op.  Atty.-Gen.  262. 


Sed.  9.  [Postage  on  first-olass  matter  —  soldiers'  and  sailors'  letters.] 

That  on  mailable  matter  of  the  first  class,  except  postal  cards  and  drop 
letters,  postage  shall  be  prepaid  at  the  rate  of  three  cents  for  each  half 
ounce  or  fraction  thereof;  postal  cards  shall  be  transmitted  through  the 
mails  at  a  postage  charge  of  one  cent  each,  including  the  cost  of  manufac- 
ture; and  drop  letters  shall  be  mailed  at  the  rate  of  two  cents  per  half 
ounce  or  fraction  thereof,  including  delivery  at  letter  carrier  offices,  and 
one  cent  for  each  half  ounce  or  fraction  thereof  where  free  delivery  by 
carrier  is  not  established.  The  Postmaster-General  may,  however,  provide, 
by  regulation,  for  transmitting  unpaid  and  duly  certified  letters  of  soldiers, 
sailors,  and  marines  in  the  service  of  the  United  States  to  their  destination, 
to  be  paid  on  delivery.     [20  Stat,  L,  358,] 

The  foregoing  section  9  and  the  following  sections  25,  26  and  29  are  from  the 
Postal  Service  Appropriation  Act  of  March  3,  1879,  ch.  180.  A  full  reference  to  all 
the  sections  of  this  Act  is  contained  in  the  notes  to  section  7  thereof,  supra,  p.  95. 

This  section  was  in  part  superseded  by  the  Act  of  March  3,  1885,  ch.  342,  |  1,  infra, 
p.  124,  which  reduced  the  rates  of  postage  on  first-class  matter. 
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Ssc.  25.  [Publicatioiui  sent  to  subscribers  in  county  of  publication.] 
That  publications  of  the  second  class,  one  copy  to  each  actual  subscriber 
residing  in  the  county  where  the  same  are  printed,  in  whole  or  in  part,  and 
published,  shall  go  free  through  the  mails;  but  the  same  shall  not  be  deliv- 
ered at  letter  carrier  offices,  or  distributed  by  carriers,  unless  postage  is 
paid  thereon  at  the  rate  prescribed  in  section  thirteen  of  this  act:  Pro- 
vided, That  the  rate  of  postage  on  newspapers,  excepting  weeklies,  and 
periodicals  not  exceeding  two  ounces  in  weight,  when  the  same  are  deposited 
in  a  letter-carrier  office  for  delivery  by  its  carriers,  shall  be  uniform  at 
one  cent  each;  periodicals  weighing  more  than  two  ounces  shall  be  subject, 
when  delivered  by  such  carriera,  to  a  postage  of  two  cents  each,  and  these 
rates  shall  be  prepaid  by  stamps  affixed.    [20  Stat.  L.  361.] 

See  the  notes  to  the  preceding  section  9  of  this  Act.  The  reference  in  this  section 
to  ''section  thirteen  of  this  Act''  was  evidently  intended  for  section  11  which  waa 
superseded  hy  the  Act  of  March  3,  1885,  ch.  342,  §  1,  imfra^  p.  124. 

This  section  superseded  R.  6.  sec.  3872  noted  supia,  p.  124. 

Ho  other  than  weekly  newspaper  can  tion"  in  other  sections   of  the  statute. 

circulate    in    the    mail    free    of    postage  Payne  v,  Houghton,  (1903)   22  App.  Cas. 

within     the     county     where     publish^.  (D.  C.)    234.     As  to  what  constitutes  a 

U851)    5  Op.  Atty.-Gen.  371.  "periodical"  see  notes  to  Aot  of  March 

The  word  "  periodicala  **  in  this  section  3,  1879,  ch.  180,  §  10,  st^fira,  p.  96. 
is  synonymous  with  "periodical  publica- 

Sec.  26.  [Part-paid  letters  to  be  delivered  on  payment  of  deficiency 
by  si>ecial  stamps.]  That  all  mail-matter  of  the  first  class  upon  which  one 
fuU  rate  of  postage  has  been  prepaid  shall  be  forwarded  to  its  destination, 
charged  with  the  unpaid  rate,  to  be  collected  on  delivery ;  but  postmasters, 
before  delivering  the  same,  or  any  article  of  mail-matter  upon  which  pre- 
payment in  full  has  not  been  made,  shall  affix,  or  cause  to  be  afi&xed,  and! 
canceled,  as  ordinary  stamps  are  canceled,  one  or  more  stamps  equivalent 
in  value  to  the  amoimt  of  postage  due  on  such  article  of  mail-matter,  which 
stamps  shall  be  of  such  special  design  and  denomination  as  the  Postmaster- 
Oeneral  may  prescribe,  and  which  shall  in  no  case  be  sold  by  any  postmaster 
nor  received  by  him  in  prepayment  of  postage.    •    •    •    [20  Stat,  L,  361.1 

See  the  notes  to  section  9  of  this  Act,  supra,  p.  120. 

The  omitted  part  of  the  section  was  as  follows: 

"That  in  lieu  of  the  commission  now  allowed  to  postmasters  at  offices  of  the  fourth 
class  upon  the  amount  of  unpaid  letter-postage  collected,  such  postmasters  shall 
receiye  a  commission  upon  the  amount  of  such  special  stamps  so  canceled,  the  same 
as  now  allowed  upon  postage  stamps,  stamped  envelopes,  postal  cards,  and  newspaper 
and  periodical  stamps  cancded  as  postages  on  matter  actually  mailed  at  their  offices: 
Provided,  The  Postmaster  General  may,  in  his  discretion,  prescribe  instead  such  regula- 
tion therefor  at  the  offices  where  free  delivery  is  established  as,  in  his  judgment,  the 
good  of  the  service  may  re<^uire." 

This  portion  of  the  section  here  quoted  is  superseded  by  the  provisions  of  Act  of 
March  3,  1883,  ch.  142,  f  2,  supra,  p.  60,  providing  for  compensation  of  postmasters. 

Other  provisions  relating  to  the  oispositlon  of  partly  paid  mail  matter  were  made  by 
B.  8.  sec  3898,  supra,  p.  114,  and  the  Act  of  June  13,  1898,  ch.  446,  §  4,  infra,  p.  127. 

Ssc.  29.  [Letters,  etc.,  on  official  business,  free — official  envelopes  — 
retain  envelopes  —  official  mail  matter  of  Smithsonian  Institution  —  reg- 
istered letters  from  departments — part  paid  letters  to  departments*] 
The  provisions  of  the  fifth  and  sixth  section  of  the  act  entitled  **An  act 
establishing  post-routes,  and  for  other  purposes  '  *  approved  March  third, 
eighteen  hundred  and  seventy-seven,  for  the  transmission  of  official  mail- 


122 


8  FED.  STAT.  ANN.  (2d  Ed.) 


matter,  be,  and  they  are  hereby,  extended  to  all  officeris  of  the  United  States 
Grovernment,  not  including  members  of  Congress,  the  envelopes  of  such 
matter  in  all  cases  to  bear  appropriate  indorsements  containing  the  proper 
designation  of  the  oflSce  from  which  or  ofl&cer  from  whom  the  same  is  trans- 
mitted, with  a  statement  of  the  penalty  for  their  misuse.  And  the  pro- 
visions of  said  fifth  and  sixth  sections  are  hereby  likewise  extended  and 
made  applicable  to  all  official  mail-matter  of  the  Smithsonian  Institution : 
Provided,  That  any  Department  or  officer  authorized  to  use  the  penalty 
envelopes  may  inclose  them  with  return  address  to  any  person  or  persons 
from  or  through  whom  official  information  is  desired,  the  same  to  be  used 
only  to  cover  such  official  information,  and  indorsements  relating  thereto : 
Provided  further,  .That  any  letter  or  packet  to  be  registered  by  either  of 
the  Executive  Departments,  or  Bureaus  thereof,  or  by  the  Agricultural 
Department,  or  by  the  Public  Printer,  may  be  registered  without  the  pay- 
ment of  any  registry  fee;  and  any  part-paid  letter  or  packet  addressed 
to  either  of  said  Departments  or  Bureaus  may  be  delivered  free ;  but  where 
there  is  good  reason  to  believe  the  omission  to  prepay  the  full  postage 
thereon  was  intentional,  such  letter  or  packet  shall  be  returned  to  the 
sender :  Provided  further,  That  this  act  shall  not  extend  or  apply  to  pen- 
sion agents  or  other  officers  who  receive  a  fixed  allowance  as  compensation 
for  their  services,  including  expenses  of  postages.  And  section  thirty-nine 
hundred  and  fifteen  of  the  Revised  Statutes  of  the  United  States,  so  far  as 
the  same  relates  to  stamps  and  stamped  envelopes  for  official  purposes,  is 
hereby  repealed.     [20  Stat.  L,  362,  as  amended  by  23  Stat,  L.  158,] 

See  the  notes  to  section  9  of  this  Act,  supra,  p.  120. 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  July  5,  1884, 
ch.  234,  S  3.    As  originally  enacted  it  was  as  f ollo^^  g : 

**  Seo.  29.  The  provisions  of  the  fifth  and  sixth  sections  of  the  act  entitled  *An  act 
establishing  post-routes,  and  for  other  purposes,'  approved  March  third,  eighteen 
himdred  and  seventy-seven,  for  the  transmission  of  official  mail-matter,  be,  and  they 
are  hereby,  extended  to  aU  officers  of  the  United  States  Government,  and  made 
applicable  to  all  official  mail-matter  transmitted  between  any  of  the  officers  of  the 
United  States,  or  between  any  such  officer  and  either  of  the  executive  departments  or 
officers  of  the  government,  the  envelopes  of  such  matter  in  all  cases  to  bear  appro- 
priate indorsements  containing  the  proper  designation  of  the  office  from  which  the 
same  is  transmitted,  with  a  statement  of  the  penalty  for  their  misuse.  And  the  pro- 
visions of  said  fifth  and  sixth  sections  are  hereby  likewise  extended  and  made  appli- 
cable to  all  official  mail-matter  sent  from  the  Smithsonian  Institution:  Provided, 
That  this  act  shall  not  extend  or  apply  to  pension-agents  or  other  officers  who  receive 
a  fixed  allowance  as  compensation  for  their  services,  including  expenses  for  postage." 

Sections  5  and  6  of  the  Act  of  March  3,  1877,  ch.  103,  mentioned  in  the  text,  are 
given  supra,  pp.  118,  120. 

R.  S.  sec.  3916,  repealed  in  part  by  the  text,  is  given  infra,  p.  131. 

The  Act  of  July  2,  1886,  ch.  611,  24  Stat.  L.  122,  provided  that  the  previously 
cited  amending  Act  of  July  5,  1884,  ch.  234,  §  3,  should  be  extended  and  "made 
applicable  to  all  official  mail-matter  of  agents  for  the  payment,  of  pensions,"  but  pension 
agencies  were  abolished  by  the  Act  of  Aug.  17,  1912,  ch.  301,  §  1,  given  in  Pensions, 
vol.  7.  p.  1113. 

The  Act  of  June  25,  1910,  ch.  386,  {  2,  given  as  amended,  infra,  p.  242,  provided 
that  the  provisions  of  the  previously  cited  amending  Act  of  July  6,  1884,  ch.  234,  §  3, 
should  apply  to  all  official  mail  matter  relating  to  the  postal  savings  system. 


Who  are  entitled  to  use  envelopes. — 
United  States  commissioners  are  '*  officers 
of  the  United  States"  within  the  mean- 
ing of  this  statute,  and  as  such  are  en- 
titled to  use  the  penalty  envelope  pro- 
vided for  by  sections  6  and  6  of  the  Act 
of  March  3,  1877,  ch.  103,  supra,  p.  118, 
in   transmitting   to   the    departments    at 


Washington  mail  matter  relating  to  their 
accounts  for  fees  payable  by  the  govern- 
ment and  to  other  official  business.  Pen- 
alty-Envelope, (1881)  17  Op.  Atty.-Gen. 
183. 

Indian  agents  and  registers  and  receiv- 
ers of  land  offices  are  entitled,  under  this 
statute,  to  use  the  penalty  envelope  for 
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the  transmission  of  official  mail  matter 
between  themselves  and  other  officers  of 
the  United  States,  or  between  themselves 
and  the  executive  departments,  but  not 
for  the  transmission  of  such  matter 
to  private  persons.  Penalty-Envelope, 
(1882)   17  Op.  Atty.-Gen.  266. 

A  United  States  marahnl,  upon  the  ex- 
piration of  his  term,  ceases  to  be  an  offi- 
cer of  the  United  States^  and  is  not  en- 
titled to  use  the  penalty  envelope  in  exe- 
eutinff  process  then  in  his  hands.  Penalty- 
Envelope,    (1883)    17  Op.  Atty.-Gen.  629. 

The  CotnmisHoner  to  the  Five  Civilized 
Tribes  was  not  entitled  to  free  registra- 
tion of  outgoing  official  mail  matter. 
( 1908)  26  Op.  Atty.-Oen.  613. 
^  United  States  pension  agents  were  en- 
titled to  free  registration  of  their  official 
mail  matter  by  the  express  provisions  of 
the  Act  of  July  2,  1886,  ch.  611,  24  Stat. 
L.  122.  (1906)  26  Op.  Atty.-<Jen.  617. 
But  pension  agencies  were  abolished  by 
Act  of  Aug.  17,  1912,  ch.  301,  sec.  1,  in 
Peksiors,  vol.  7,  p.  1113. 

Effect  of  act  —  Oenerally. — ^lliis  section 
in  effect  confers  on  all  officers  of  the 
United  States  the  right  to  use  the  penalty 
envelope,  but  to  a  more  limited  extent 
than  that  given  by  sections  6  and  6  of 
the  Act  of  March  3,  1877,  ch.  103,  supra, 
p.  118.  Penalty-Envelope,  (1882)  17  Op. 
Atty.-Gen.  256. 

This  enactment  practically  nullified  the 
opinion  in  Use  of  Official  Envelope, 
(1877)  15  Op.  Atty.-Gen.  262  (set  out 
supra,  p.  119,  imder  Act  of  March  3,  1877,  • 
eh,  103,  §  5),  by  extending  the  privilege 
of  the  free  delivery  of  mail  matter  to  all 
officers  of  the  government  without  regard 
to  the  location  of  their  offices.  Free  Reg- 
istry of  OflScial  Mail,  (1900)  23  Op.  Atty.- 
Gen.  316. 

Duty  of  furnishing  envelopes* — ^The  ef- 
fect of  this  section  was  to  extend  the 
right  to  use  the  penalty  envelope  to  offi- 
cers of  the  United  States  iij  their  official 
correspondence  with  the  executive  depart- 
ments or  other  government  officers,  and  to 
the  Smithsonian  Institution  on  all  official 
matter  sent  out  by  it;  but  no  portion  of 
this  section  imposes  on  the  executive  de- 
partments the  duty  of  providing  the  nec- 
essary penalty  envelopes.  Official  Envel- 
ope, (1880)   16  Op.  Atty.-Gen.  466. 


By  whom  envelopes  prepared  —  form. 
— Where  the  penalty  envelopes  are  not 
furnished  by  the  departments,  they  may 
be  prepared  by  the  officers  contemplated 
in  the  statute  for  their  own  use,  and  it  is 
not  necessary  that  the  penalty,  etc.,  be 
printed  rather  than  written  on  the  envel- 
opes. Official  Envelope,  (1880)  16  Op. 
Atty.-Gen.  455. 

The  proTision  relating* to  the  indorse- 
ment to  be  placed  on  the  penalty  envel- 
ope is  a  substitute  for  the  corresponding 
provision  in  the  fifth  section  of  the  Act 
of  March  3,  1877,  ch.  103,  supra,  p.  118. 
Such  envelope  must  be  indorsed  with  a 
proper'  designation  of  the  office  from 
which  it  is  transmitted  and  a  statement 
of  the  penalty  provided  by  the  fifth  sec- 
tion of  the  latter  Act.  Penalty  Envelope, 
(1884)    17  Op.  Atty.-Gen.  631. 

The  secona  proviso  of  this  section  em- 
braces a  department  officer  who  in  course 
of  public  business  is  called  temporarily 
to  discharge  his  official  duties  at  some 
place  away  from  the  seat  of  government, 
but  does  not  embrace  examiners,  special 
agents,  inspectors,  etc.,  of  the  various  de- 
partments who  are  located  at  points  out- 
side of  Washington  or  are  traveling 
throughout  the  country.  Free  Registry 
of  Official  Mail,  (1900)  23  Op.  Atty.-Gen. 
316,  affirming  Registry  of  Mall  Matter, 
(1884)   18  Op.  Atty.-Gen.  49. 

Inquiries  through  members  of  Congreas. 
— When  a  member  of  Congress  has  ad- 
dressed an  inquiry  about  official  business 
to  a  department  or  any  bureau  thereof, 
the  reply  may  properly  be  addressed  to 
the  person  concerned,  enclosed  in  a  pen- 
alty envelope,  and  sent  unsealed  to  the 
member  (that  he  may  take  cognizance  of 
its  contents),  to  be  by  him  forwarded  to 
its  destination,  but  in  such  case  the  use 
of  the  envelope  must  be  strictly  limited 
to  the  department  or  bureau  and  the  ap- 
plicant. Official  Correspondence,  (1880) 
16  Op.  Atty.-Gen.  501. 

Use  of  official  postage  stamps. —  Under 
this  section  as  originally  enacted,  any 
officer  who  was  supplied  with  official  post- 
age stamps  by  the  departments  might  use 
them  for  the  transmission  of  official  mail 
matter,  as  well  to  private  persons  as  to 
officers  of  the  government.  Penalty-En- 
velope,   (1882)    17  Op.   Atty.-Gen.  265. 


Sec.  2.  [Betnm  penalty  envelopes  to  be  enclosed  to  members  of  Con- 
gress in  official  communications  requiring  answers.]  •  •  •  And  it  shall 
be  the  duty  of  the  respective  departments  to  inclose  to  Senators,  Repre- 
sentatives and  Delegates  in  Congress,  in  all  official  communications  requir- 
ing answers,  or  to  be  forwarded  to  others,  penalty  envelopes,  addressed  as 
far  as  practicable,  for  forwarding  or  answering  such  official  correspondence. 
[22  Stat.  L.  563.] 

This  ia  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1883,  ch.  128. 
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An  act  fixing  the  rate  of  postage  to  be  paid  upon  mail  matter  of  the 
second  class  when  sent  by  persons  other  than  the  publisher  or  news 
agent. 

[Act  of  June  9, 1884,  ch,  73,  23  Stat.  i.  40.] 

[Postage  on  newspapers  and  periodicals  when  sent  by  other  than  pub- 
lishers or  news  agents.]  That  the  rate  of  postage  on  newspaper  and  peri- 
odical publications  of  the  second  class,  when  sent  by  others  than  the 
publisher  or  news  agent,  shall  be  one  cent  for  each  four  ounces  or  fractional 
part  thereof,  and  shall  be  fully  prepaid  by  postage-stamps  affixed  to  said 
matter.    [23  Stat,  L.  40.] 


[Sec.  1.]  [Postage  on  first-class  matter.]  •  •  •  That  upon  all  matter 
of  the  first  class,  as  defined  by  chapter  one  hundred  and  eighty  of  the  laws 
of  Congress  approved  March  third,  eighteen  hundred  and  seventy-nine, 
entitled  **An  act  making  appropriations  for  the  service  of  the  Post-Office 
Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty,  and  for  other  purposes, ' '  and  by  that  act  declared  subject  to 
postage  at  the  rate  of  three  cents  for  each  half-ounce  or  fraction  thereof 
and  reduced  by  the  act  of  March  third,  eighteen  hundred  and  eighty-three, 
to  two  cents  for  each  half  ounce  or  fraction  thereof,  postage  shall  be 
charged,  on  and  after  the  first  day  of  July,  eighteen  hundred  and  eighty- 
five,  at  the  rate  of  two  cents  for  each  ounce  or  fraction  thereof ;  and  drop 
letters  shall  be  mailed  at  the  rate  of  two  cents  per  ounce  or  fraction  thereof, 
including  delivery  at  letter-carrier  offices,  and  one  cent  for  each  ounce  or 
fraction  thereof  where  free  delivery  by  carrier  is  not  established.  [23  Stat. 
L.  386,] 

This  and  the  following  paragraph  of  the  text  are  from  the  Postal  Service  Appr6- 
priation  A«t  of  March  3,  1885,  ch.  342. 

This  paragraph  superseded  the  Act  of  March  3,  1883,  ch.  92,  i  1,  22  Stat.  L.  455, 
which  reduced  letter  postage  to  two  cents  per  half  ounce  or  fraction  thereof. 

The  Act  of  March  3,  1879,  ch.  180,  §  8,  mentioned  in  the  text  as  defining  first-class 
matter,  is  fi^iven  supra,  p.  96;  and  section  9  of  said  Act,  which  fixed  the  rates  of 
postage  on  first-class  matter  as  mentioned  in  the  text,  is  given  supra,  p.  120. 

• 

[Postage  on  publications  of  second  .class  sent  to  subscriben  or 
news  agents.]  •  •  •  That  all  publications  of  the  second  class,  except 
as  provided  in  section  twenty-five  of  said  act,  when  sent  by  the  publisher 
thereof,  and  from  the  office  of  publication,  including  sample  copies,  or  when 
sent  from  a  news  agency  to  actual  subscribers  thereto,  or  to  other  news 
agents,  shall,  on  and  after  July  first,  eighteen  hundred  and  eighty-five,  be 
entitled  to  transmission  through  the  mails  at  one  cent  a  pound  or  a  fraction 
thereof,  such  postage  to  be  prepaid  as  now  provided  by  law.  [23  Stat.  L. 
387.] 

See  the  note  to  the  preceding  para^aph  of  the  text. 

Section  25,  mentioned  in  the  text,  is  from  the  Act  of  March  3,  1879,  ch.  180,  referred 
to  in  the  preceding  paragraph  of  this  section,  and  is  given  supra,  p.  121. 

This  paragraph  superseded  the  Act  of  March  3,  1879,  ch.  180,  S  11*  20  Stat.  L. 
359. 

"The  average  cott  to  the  goyenunent  for  which  it  charges  only  one  cent  a 
for  the  transportation  of  second-cla«s  pound."  Review  of  Reviews  Co.  r.  Hitch- 
mail    matter    la    eight    cents    a    pound,       cock,  (S.  D.  N.  Y.  1911)   192  Fed.  359. 
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SegvUtlaii  ttmiting  sample  copiet. — 
"The  Act  of  Congress  does  not  purport 
to  grant  an  unlimited  privilege  as  to 
sample  copies,  and  its  very  generality 
and  indefiniteness  invites  a  supplemen- 
tary regulation/'  and  the  Posnnaster 
General  may  lawfuly  impose  a  limita- 
tion. Lewis  Pub.  Co.  v.  Wyman,  (C.  C. 
A.  8th  CSr.  1910)  182  Fed.  13,  104  C.  C. 
A.  453,  decree  affirmed  (1013)  228  U.  S. 
610,  33  S.  Ct.  699,  57  U.  S.  (L.  ed.)  989. 
But  see  the  following  paragraph. 

In  U.  S.  V.  Atlanta  Joumu  Co.,  (C. 
C.  A.  5th  Cir.  1913)  210  Fed.  275,  127 
C.  C.  A.  123,  the  court  held  that  the  order 
of  Deconber  4,  1907,  of  the  Postmaster 
General  amending  rule  456  of  the  Postal 
Laws  and  Regulations  pertainiag  to  sec- 


ond-class mail  matter,  to  the  effect  that 
sample  copies  of  publications  entered  as 
second-class  matter  should  be  accepted  for 
mailing  at  the  second-class  postage  rate 
of  one  cent  per  pound  to  the  extent  of  10 
per  centum  of  the  total  weight  of  copies 
mailed  to  subscribers  during  the  calendar 
year,  and  in  the  event  that  a  publisher 
offered  for  mailing  as  sample  copies, 
copies  in  excess  of  the  amount  above  de- 
scribed the  postmaster  should  require  on 
such  excess  a  deposit  of  money  sufficient 
to  cover  postage  at  the  transient  second- 
class  rate  of  one  cent  for  each  four  ounces,, 
was  invalid  as  a  restriction  of  the  pub- 
lidier's  right  under  the  statute  to  mail 
sample  copies  at  the  one-cent  rate  regard- 
less of  quantity. 


[Sec.  1.]  [Official  mail  matter  of  National  Home  for  Disabled  Volun- 
teer  Soldian  to  be  mailed  free.]  «  •  •  That  the  provisions  of  the  fifth 
and  sixth  sections  of  the  Aet  entitled  ''An  Act  establishing  post-routes,  and 
for  other  purposes,  approved  March  third,  eighteen  hundred  and  seventy- 
seven,"  for  the  transmission  of  official  mail  matter,  be,  and  they  are  hereby, 
extended  and  made  applicable  to  all  official  mail-matter  of  the  National 
Home  for  Disabled  Volunteer  Soldiers.    [28  8tai.  L.  412.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301. 

Sections  5  and  6  of  the  Act  of  March  3,  1877,  ch.  103,  above  mentioned,  are  given 
Mpro^  pp.  118,  120. 

For  provisions  relating  to  the  National  Home  for  Disabled  Volunteer  Soldiers,  see 
HosFirALS  AND  ASTLTTics,  voL  3,  p.  582  0i  teg. 


Sbc.  65.  [Official  correspondence  of  iraperintendent  of  documents  to 
be  mailed  ftee  —  penalty  envelopes.]  All  official  correspondence  of  the 
superintendent  of  documents  and  all  replies  to  the  same  shall  be  entitled  to 
free  transmission  by  mail ;  and  he  shall  be  entitled  to  frank  public  docu- 
ments: Provided,  That  in  the  transmission  of  such  mail  matter  envelopes, 
labels,  or  postal  cards  are  used  on  which  the  name  of  the  office  and  the 
penally  clause  are  printed.    [28  Stat.  L.  611.] 

ThiB  and  the  following  section  86  are  frcan  the  Act  of  Jan.  12,  1895,  ch.  23,  "  pro- 
viding for  the  public  printing  and  binding  and  the  disbursement  of  public  documeiits.'' 
For  other  sections  of  this  Act  see  Pubuo  Dooumsnts;  Public  Printing. 


Seo.  85.  [Fraaddng  of  public  documents  and  official  correspondence  by 
members  and  officers  of  Congress.]  The  Vice-President,  Senators,  Bepre- 
sentatives,  and  Delegates  in  Congress,  the  Secretary  of  the  Senate,  and  Clerk 
of  the  House  of  Representatives  may  send  and  receive  through  the  mail  all 
public  documents  printed  by  order  of  Congress ;  and  the  name  of  the  Vice- 
President,  Senator,  Representative,  Delegate,  Secretary  of  the  Senate,  and 
Clerk  of  the  House  shall  be  written  thereon,  with  the  proper  designation  of 
the  office  he  holds;  and  the  provisions  of  this  section  shall  apply  to  each 
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of  the  persons  named  therein  until  the  first  day  of  December  following  the 
expiration  of  their  respective  terms  of  office.    [28  Stat.  L.  €22,] 

See  the  note  to  the  preceding  section  (Sr5  of  this  Act. 

As  originally  enacted  this  section  contained  a  further  provision  as  follows: 

"  The  Vice-President,  members  and  members-elect  of  and  Delegates  and  Delegates-elect 
to  Congress  shall  have  the  privilege  of  sending  free  through  the  mails,  and  under  their 
frank,  any  mail  matter  to  any  Government  official  or  to  any  person,  correspondence, 
not  exceeding  one  ounce  in  weight,  upon  official  or  departmental  business." 

This  was  superseded  by  the  Act  of  June  13,  1908,  d.  446,  §  1,  30  Stat.  L.  443,  which 
was  superseded  by  the  Act  of  April  28,  1904,  ch.  17*59,  fi  7,  infra,  p.  128. 

This  section  superseded  the  Act  of  March  3,  1877,  ch.  103,  S  7,  19  Stat.  L.  336;  the 
.Act  of  Dec.  15,  1877,  ch.  3,  §  1,  20  Stat.  L.  10;  the  Act  of  March  3,  1879,  ch.  180, 
I  1,  20  Stat.  L.  356,  and  the  Act  of  March  3,  1891,  ch.  547,  S  3,  26  Stat.  L.  1081. 

When  privilege  of  franking  begins,  see  entitled  to  the  franking  privilege  there- 
notes  to  section  7  of  Act  of  April  28,  after  under  this  section.  Mail  Privileges 
1904,  ch.  1759,  infra,  p.  128.  of  Congressmen,  (1890)  19  Op.  Atty.-Gen. 

One  whose  seat  in  Congress  is  contested  592. 
successfully  after  he  has  taken  it  is  not 


[Official  mail-matter  of  Bureau  of  American  Sepublics  mailed  free.] 
•  •  •  That  the  provisions  of  the  fifth  and  sixth  sections  of  the  Act 
entitled  **An  Act  establishing  post  routes,  and  for  other  purposes," 
approved  March  three,  eighteen  hundred  and  seventy-seven,  for  the  trans- 
mission of  official  mail  matter,  be,  and  they  are  hereby^  extended  and  made 
applicable  to  all  official  mail  matter  of  the  Bureau  of  the  American  Repub- 
lics established  in  Washington  by  recommendation  of  the  International 
American  Conference,  representing  the  International  Union  of  American 
Republics.    [29  Stat.  L.  590,] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  Feb.  20, 1897,  ch.  268. 
Sections  5  and.  6  of  the  Act  of  March  3,  187 f>  ch.  103,  mentioned  in  the  text  are  given 
supra,  pp.  118,  120. 

BuUetin   containing   private   advertise-  transmission    through    the    mails    under 

ments. —  The    Monthly    Bulletin    of    the  this  Act  and  the  Act  of  March  3,  1877, 

Bureau  of  American  Republics  is  entitled,  ch.  103,  sec.  5,  supra,  p.  118.     Bureau  of 

although    it    contains    advertisements    of  American  Republics,  (1897)  21  Op.  Atty*^ 

private    firms    or    corporations^    to    free  Gen.  514. 


An  Act  To  amend  the  postal  laws  relating  to  the  uBe  of  poetal  cards. 

[Act  of  May  19,  1898,  ch,  347,  30  Stat,  L,  419,] 

[Private  mailing  cards.]  That  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  ninety-eight,  it  shall  be  lawful  to  transmit  by  mail, 
at  the  postage  rate  of  a  cent  apiece,  payable  by  stamps  to  be  affixed  by  the 
sender,  and  under  such  regulations  as  the  Postmaster-General  may  pre- 
scribe, written  messages  on  private  mailing  cards,  such  cards  to  be  sent 
openly  in  the  mails,  to  be  no  larger  than  the  size  fixed  by  the  convention 
of  the  Universal  Postal  Union,  and  to  be  approximately  of  the  same  form, 
quality,  and  weight  as  the  stamped  postal  card  now  in  general  use  in  the 
United  States.    [30  Stat,  L.  419,] 

Provisions  as  to  double  postal  cards  were  made  by  the  Act  of  March  S,  1879,  ch.  180, 
S  32,  infra,  p.  134. 
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[Sec.  1.]  [Newspaper  and  periodical  stamps  discontinued.]    •    •    • 

That  after  the  thirtieth  day  of  June,  eighteen  hundred  and  ninety-eight, 
the  use  of  newspaper  and  periodical  stamps  may  be  discontinued,  and  all 
postage  on  second-class  matter  mailed  shall  be  collected  and  accounted  for 
under  such  regulations  as  the  Postmaster-CJeneral  may  prescribe:  And 
provided  further.  That  this  shall  in  no  manner  be  construed  so  as  to  repeal 
the  present  law  requiring  prepayment  of  postage  upon  second-class  mail 
matter.    [30  Stat  L,  443.] 

This  and  the  foUowing  section  4  are  from  the  Postal  Service  Appropriation  Act  of 
June  13,  1898,  eh.  446. 

Special  newspaper  stamps  were  authorized  by  the  Act  of  June  23,  1874,  ch.  456, 
S  6,  supra,  p.  117. 

Sbc.  4.  [Setnm  or  remailing  of  second,  third  and  fourth  class  mail  — 
notice  to  sender.]  That  second,  third,  and  fourth  class  mail  matter  shall 
not  be  returned  to  sender  or  re-mailed  until  the  postage  has  been  fully  pre- 
paid on  the  same:  Provided,  That  in  all  cases  where  undelivered  matter 
of  these  classes  is  of  obvious  value,  the  sender,  if  known,  shall  be  notified  of 
the  fact  of  nondelivery,  and  be  given  the  opportunity  of  prepaying  the 
return. postage.     [30  Stat.  L.  444.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Further  provisions  affecting  this  section  were  made  by  the  Act  of  March  3,  1903, 
eh.  1000,  i  9,  infra,  this  page. 


Sec.  4.  [Franking  privilege  extended  to  Hawaiian  Islands.]    •    •    • 

The  franking  privilege,  as  the  same  is  regulated  by  law,  shall  extend  to  the 
Hawaiian  Islands.     [30  Stat.  L.  966.] 

Tliis  is  frcMn  the  Postal  Service  Appropriation  Act  of  March  1,  1899,  ch.  327. 
The  various  provisions  relating  to  the  franking  privilege  will  be  found  within  this 
subdivision. 


Sec.  9.  [Semailing  third  and  fourth  class  matter.]  That  third  and 
fourth  class  mail  matter  shall  not  be  remailed  to  sender  until  the  proper 
postage  has  been  fully  prepaid  on  the  same:  Provided,  That  in  all  cases 
when  undelivered  mail  matter  of  the  third  and  fourth  class  is  of  obvious 
value,  the  sender,  if  known,  shall  he  given  the  opportunity  of  prepaying 
the  return  postage  or  accepting  delivery  to  himself  or  upon  his  order,  at 
the  office  where  it  is  held,  upon  the  payment  of  one  cent  postage  for  each 
card  notice  given  him,  under  such  regulations  as  the  Postmaster-Qeneral 
may  prescribe.    [32  Stat.  L.  1176.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1903,  ch.  1009. 
Earlier  provisions  relating  to  this  subject  were  made  by  the  Act  of  June  13,  1S98, 
ch.  446,  I  4,  9upra,  this  page. 


An  Act  To  promote  the  circulation  of  reading  matter  among  the  blind. 

[Act  of  April  27, 1904,  ch.  1612,  33  Stat.  L.  313.] 

[Reading  matter  for  the  blind  to  be  transmitted  free.]    That  books, 
pamphlets,  and  other  reading  matter  in  raised  characters  for  the  use  of  the 
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bliud,  whether  prepared  by  hand  or  printed,  in  single  volumes,  not  exceed- 
ing ten  pounds  in  weight,  or  in  packages,  not  exceeding  four  pounds  in 
weight,  and  containing  no  advertising  or  other  matter  whatever,  unsealed 
and  when  sent  by  public  institutions  for  the  blind,  or  by  any  public 
libraries,  as  a  loan  to  blind  readers,  or  when  returned  by  the  latter  to  such 
institutions  or  public  libraries,  shall  be  transmitted  in  the  United  States 
mails  free  of  postage,  and  under  such  regulations  as  the  Postmaster-General 
may  prescribe.     [33  Stat,  L.  313.] 

Further  provisions   relating  to   the  free  transmission  of   reading  matter  for  the 
blind  were  made  by  the  Act  of  Aug.  24,  1912,  ch.  389,  §  1,  infra,  p.  129. 


Sec.  2.  [Transmitting  in  bulk  third  and  fourth  class  matter  without 
stamps.]  That  hereafter,  under  such  regulations  as  the  Postmaster-General 
may  establish  for  the  collection  of  the  lawful  revenue  and  for  facilitating 
the  handling  of  such  matter  in  the  mails,  it  shall  be  lawful  to  accept  for 
transmission  in  the  mails  quantities  of  not  less  than  two  thousand  identical 
pieces  of  third  or  fourth  class  matter  without  postage  stamps  affixed :  Pro- 
vided, That  postage  shall  be  fully  prepaid  thereon,  at  the  rate  required  by 
law  for  a  single  piece  x>f  sudhi  matter.    [33  Stat.  L.  440.] 

This  and  the  following  section  7  are  from  the  Postal  Service  Appropriation  Act  of 
April  28,  1904,  ch.  1769.  "'      "~ 

This  section  wa«  subsequently  amended  by  the  Act  of  May  18,  1916,  ch.  — ,  S  13. 
See  1918  Supp.  Fed'.  Stat.  Ann.  titlie  Postal  Sbbvicje  ;  Pamph.  Supp.  Fed.  Stat. 
Ann.  No.  7,  for  July,  1916,  p:  27.  The  amendment  consisted  in  changmg  the  quanti- 
ties to  not  less  than  three  hundred  identical  pieces  of  third  class  matter  and  of 
second  class  matter,  and  two  hundred  and  iifty  identical  pieces  of  fourth  class  matter, 
and  including  package^  of  money  and  securities  mailed  under  postage  at  the  first  or 
fourth  cla«s  rate  by  the  Treasury  Department. 


Sec.  7.  [Oongressional  franking,  privilege — limit  of  weight.]  That 
hereafter  the  Vice-President,  Members  and  Members-elect  of  and  Delegates 
and  Delegates-elect  to  Congress  shall  have  the  privilege  of  sending  free 
through  the  mails,  and  under  their  frank,  any  mail  matter  to  any  Govern- 
ment official  or  to  any  person,  correspondence,  not  exceeding  four  ounces 
in  weight,  upon  official  or  departmental  business.     [33  Stat.  L.  441.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

This  section  superseded  similar  provisions  contained  in  earlier  Acts  as  indicated 
in  the  note  to  the  Act  of  Jan.  12,  1895,  ch.  23,  §  85,  supra^  p.  125. 

When   privilege   of  franking  begins. —  sion   of   Congress   having   actually   been 

Members-elect  of  either  house  of  Congress  called,  they  have  not  taken  the  oath  of 

are  entitled  to  exercise  the  franking  privi-  offece.     Franking  Privilege  of  Members  of 

lege  from  the  beginning  of  the  term  for  Congress,  (187^)  16  Op.  Atty.-Gen.  271. 
which  they  are  elected,  although,  no  ses- 


Sec."  2,  [Return  for  postage  overpaid,  etc.]  That  hereafter,  whenever 
it  shall  be  shown  to  the  satisfaction  of  the  Postmaster-General  that  any 
postage  is  paid  on  any  mail  matter  for  which  service  is  not  rendered,  or  isi 
collected  in  excess  of  the  lawful  rate,  he  may,  in  his  discretion,  authorize, 
the  postmaster  at  the  office  where  paid  to  refund  the  proper  amount  out 
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of  the  postal  receipts  in  the  possession  of  the  postmaster :  Provided,  That 
this  provision  shall  apply  to  all  applications  for  such  refunds  pending  in 
tiie  Post-Office  Department  at  the  time  of  the  passage  of  this  Act.  [33  Stat, 
L.  1091.] 

This  is  from  the  Poet-Office  Department  Appropriation  Act  of  March  3,  1905,  ch. 
1480. 


[Sestriction  on  matter  admitted  to  mails  under  penalty  privilege.] 
•  •  •  That  hereafter  no  article,  package,  or  other  matter,  except  postage 
stamps,  stamped  envelopes,  newspaper  wrappers,  postal  cards,  and  internal- 
revenue  stamps,  shall  be  admitted  to  the  mails  under  a  penalty  privilege, 
unless  such  article,  package,  or  other  matter,  except  postage  stamps, 
stamped  envelopes,  newspaper  wrappers,  postal  cards,  and  internal-revenue 
.  stamps  would  be  entitled  to  admission  to  the  mails  under  laws  requiring 
payment  of  postage.    [34  Stat,  L.  477.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Postal  Service  Appropria- 
tion Act  of  June  26,  1906,  ch.  3546. 

[Lending  or  permitting  use  of  frank.]  •  «  *  That  hereafter  it  shall 
be  unlawful  for  any  person  entitled  under  the  law  to  the  use  of  a  frank  to 
lend  said  frank  or  permit  its  use  by  any  committee,  organization,  or  asso- 
ciation, or  permit  its  use  by  any  person  for  the  benefit  or  use  of  any  com- 
mittee, organization,  or  association:  Provided^  That  this  provision  shall 
not  apply  to  any  committee  composed  of  Members  of  Congress.  [34  Stat. 
L.  477.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


[RetaTQ  of  undelivered  second  class  publications.]  •  •  •  That  hereafter 
when  copies  of  any  publication  of  the  second  class,  mailed  by  a  publisher 
at  the  pound  rate  or  free  in  the  county  of  publication,  are  undeliverable  at 
the  address  thereon,  the  postmaster  at  the  office  of  destination  shall 
promptly  notify  the  publisher  of  the  fact,  giving  the  reason  therefor,  and 
copies  received  five  weeks  after  the  mailing  of  the  notice  to  the  publisher, 
and  in  no  instance  until  two  successive  issues  thereof  have  been  published, 
shall,  under  such  regulations  as  the  Postmaster-General  may  prescribe,  be 
separately  returned  to  the  publisher  thereof  charged  with  postage  at  the 
third-class  rate.  All  laws  and  parts  of  laws  in  conflict  with  this  Act  are 
hereby  repealed.     [36  Stat.  L.  366.] 

ITiis  IB  from  the  Postal  Service  Appropriation  Act  of  May  12,  1910,  ch.  230. 
Provisions  for  the  return  of  undelivered  matter  of  the  third  and  fourth  class  were 
made  by  the  Act  of  March  3,  1003,  ch.  1000,  §  0,  supra,  p.  127. 


[Sec.  1.]  [Publications  in  raised  characters  for  the  blind.]    •    •    • 

That  hereafter  magazines,  periodicals,  and  other  regularly  issued  publica- 
tions in  raised  characters  for  the  use  of  the  blind,  whether  prepared  by  hand 
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or  printed,  which  contain  no  advertisements  and  for  which  no  subscription 
fee  is  charged,  shall  be  transmitted  in  the  United  States  mails  free  of  post- 
age and  under  such  regulations  as  the  Postmaster  General  may  prescribe. 
[37  Stat  L,  551,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912,  ch.  389. 
Other  provisions  relating  to  the  free  transmission  of  reading  matter  for  the  blind 
were  made  by  the  Act  of  April  27,  1904,  ch.  1612,  supra,  p.  127. 


[Free  transmission  of  correspondence,  etc.,  relating  to  cooperative 
agricultural  extension  work.]  •  •  •  That  all  correspondence,  bulle- 
tins, and  reports  for  the  furtherance  of  the  purposes  of  the  Act  approved 
May  eighth,  nineteen  hundred  and  fourteen,  entitled  **An  Act  to  provide 
for  cooperative  agricultural  extension  work  between  the  agricultural  col- 
leges in  the  several  States  receiving  the  benefits  of  an  Act  of  Congress 
approved  July  second,  eighteen  hundred  and  sixty-two,  and  the  Acts  sup- 
plementary thereto,  and  the  United  States  Department  of  Agriculture," 
may  be  transmitted  in  the  mails  of  the  United  States  free  of  charge  for 
postage,  under  such  regulations  as  the  Postmaster  General,  from  time  to 
time,  may  prescribe,  by  such  college  officer  or  other  person  connected  with 
the  extension  department  of  such  college  as  the  Secretary  of  Agriculture 
may  designate  to  the  Postmaster  General.    [38  Stat  L.  438.] 

This  is  a  provision  of  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch. 
lol. 

The  Agricultural  Extension  Works  Act  of  May  8,  1914,  ch.  79,  to  which  referenoe 
is  made  in  the  text,  is  given  in  EIducation,  vol.  S,  p.  lOS. 


VI.  POSTAGE  STAMPS,  OAKDS,  AND  ENVELOPES 

Sec.  3914.  [Postage  stamps.]  The  Postmaster-General  shall  prepare 
postage-stamps  of  suitable  denominations,  which,  when  attached  to  mail- 
matter,  shall  be  evidence  of  the  payment  of  the  postage  thereon.    [R.  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  304. 

Sections  3914-3925  constitute  chapter  5  of  title  46  of  the  Revised  Statutes,  entitled 
"  Postage  Stamps  and  Envelopes."  '  Of  these  R.  S.  sees.  3922,  3923,  3924,  and  3926 
were  incorporated  in  Penal  Laws,  §  206,  vol.  7,  p.  784,  and  repealed  by  section  341 
thereof,  vol.  7,  p.  989. 

Provisions  relating  to  the  manufacturing  of  stamps  were  made  by  the  Act  of  April 
21,  1902,  ch.  563,  §  1,  infra,  p.  136. 


Names  under  portraits  on  stamps. — The 
Postmaster  General  is  not  required  to 
have  the  names  of  persons  whose  por- 
traits are  placed  upon  postage  stamps  in- 
scribed below  such  portraits.  (1907)  26 
Op.  Atty.-Gen.  231. 

Postage  stamps  are  not  **  securities  "  of 
the  United  States  within  the  meaning  of 
the  proviso  in  the  act  of  March  2,  1880 
(25  Slat.  939,  945),  which  requires  that 
the  name  of  each  person  whose  portrait 
shall  be  placed  upon  any  of  the  plates  for 


bonds,  securities,  notes,  and  silver  certifi- 
cates of  the  United  States  shall  be  in- 
scribed below  such  portrait.  (1907)  26 
Op.  Atty.-Gen.  231. 

Postage  stamps  are  treated  as  supplies 
for  the  Post  Office  Department,  and  as 
coming  within  the  terms  of  R.  S.  sec. 
3709,  in  Public  Coxtbactb,  respecting 
pureliases  and  contracts  for  supplies  for 
the  Kxeeutive  Departments.  (1907)  26 
Op.  Atty.-Gen.  231. 
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Sec.  3915.  [Stamped  envelopes.]  The  Postmaster-General  shall  pro- 
vide suitable  letter  and  newspaper  envelopes,  with  such  water-marks  or 
other  guards  against  counterfeits  as  he  may  deem  expedient,  and  with  post- 
age-stamps with  such  device  and  of  such  suitable  denominations  as  he  may 
direct,  impressed  thereon  and  such  envelopes  shall  be  known  as  *'  stamped 
envelopes,"  and  shall  be  sold,  as  nearly  as  may  be,  at  the  cost  of  procuring 
them,  with  the  addition  of  the  value  of  the  postage-stamps  impressed 
thereon ;  but  no  stamped  envelope  furnished  by  the  Government  shall  con- 
tain any  lithographing  or  engraving,  nor  any  printing  except  a  printed 
request  to  return  the  letter  to  the  writer.  Letters  and  papers  inclosed  in 
such  stamped  envelopes  shall,  if  the  postage-stamp  is  of  a  denomination 
sufficient  to  cover  the  postage  properly  chargeable  thereon,  pass  in  the  mail 
as  prepaid  matter.    [jB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

The  following  provision  was  added  to  the  section  by  Act  of  Feb.  27,  1877,  ch.  69,  19 
Stat.  L.  250: 

"The  PostmasteV-General  shall  cause  to  be  prepared  a  special  stamp  or  stamped 
envelope,  to  be  used  only  for  official-mail-matter,  for  ei^;h  of  the  Executive  Depart- 
ments; and  said  stamps  and  stamped  envelopes  shall  be  supplied  by  the  proper  officer 
of  said  Departments  to  all  persons  under  its  direction  requiring  the  same  for  official 
use;  and  all  appropriations  for  postage  made  prior  to  March  third,  eighteen  hundred 
and  seventy-three,  shall  no  longer  be  available  for  said  purpose;  and  all  stamps 
and  stamped  envelopes  shall  be  sold  or  furnished  to  said  several  Departments  or 
clerks  only  at  the  price  for  which  stamps  and  stamped  envelopes  of  like  value  are 
sold  at  the  several  post-offices." 

This  provision  was  repealed  by  the  provisicms  of  Act  of  March  3,  1879,  ch.  180, 
i  29,  as  amended  by  Act  of  July  5,  1884,  ch.  234,  S  3,  supra,  p.  121. 

The  Act  of  June  23,  1874,  ch.  456,  §  1,  infra,  p.  133,  is  a  repetition  of  the  provi- 
sions of  this  section  relating  to  lithographing,  engraving,  and  printing  on  stamped 
envelopes. 


The  Act  of  Feb.  27,  1877,  repealed  as 
above  stated,  was  construed  or  referred 
to  in  the  following  cases:  Free  Registry 
of  Official  Mail,  (1900)  23  Op.  Atty.-Gen. 
316;  Penalty-Envelope,  (1882)  17  Op. 
Attv.-Gen.  255;  Use  of  Official  Envelope, 
(1877)   15  Op.  Atty.-Gen.  262. 

And  in  (1910)  28  Op.  Atty.-Gen.  201, 
it  was  ruled  to  be  against  public  policy 
for  the  government  to  sell  certain  old  and 
uncanceled  stamps  issued  under  the  Act 
of  1877,  above  cited,  which  stamps  had 
become  obsolete,  but  resembled  in  general 
appearance  ordinary  postaee  stamps.  If 
0U^  stampa  were  oancelea,  there  would 
be  no  objection  to  their  sale. 

Limitation  of  power  to  supply. —  The 
proviso  contained  in  section  96  of  the 
Act  of  Jan.  12,  1895,  ch.  23,  noted  as 
superseded  in  Public  Contbacts,  consti- 
tutes no  substantial  limitation  upon  the 


power  given  by  this  section  to  print  and 
supply  "  special-request "  envelopes.  (1895) 
21  Op.  Atty.-Gen.  119. 

Counterclaim. —  In  an  action  by  a  con- 
tractor to  recover  from  the  government 
money  due  for  furnishing  stamped  en- 
velopes and  newspaper  wrappers,  it  ap- 
peared that,  through  the  plaintiffs'  fail- 
ure to  furnish  all  of  the  envelopes  called 
for,  tlie  government  had  been  obliged  to 
purchase  some  of  them  from  a  third  party 
at  a  higher  rate  than  the  contract  price, 
but  that  such  envelopes  had  been  sold  to 
tiie  public  at  actual  cost,  including  the 
excess,  as  permitted  by  the  statute.  It 
was  held  that  the  excess  over  the  contract 
price  was  not  available  to  the  government 
as  a  counterclaim,  no  actual  loss  to  the 
government  having  been  sustained. 
Plimpton  Mfg.  Co.  r.  U.  S.,  (1879)  15  Ct. 
CL  14. 


Sec.  391 6.  [Postal  cards.]  To  facilitate  letter  correspondence,  and  to 
provide  for  the  transmission  in  the  mails,  at  a  reduced  rate  of  postage,  of 
messages,  orders,  notices,  and  other  short  communications,  either  printed  or 
written  in  pencil  or  ink,  the  Postmaster-Gteneral  is  authorized  and  directed 
to  furnish  and  issue  to  the  public,  with  postage-stamps  impressed  upon 
them,  **  postal  cards,"  manufactured  of  good  stiff  paper,  of  such  quality, 
form,  and  size  as  he  shall  deem  best  adapted  for  general  use ;  which  cards 
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shall  be  used  as  a  means  of  postal  intercourse,  under  rules  and  regulations 
to  be  prescribed  by  the  Postmaster-General,  and  when  so  used  shall  be 
transmitted  through  the  mails  at  a  postage  charge  of  one  cent  each,  includ- 
ing the  cost  of  their  manufacture.    [R,  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  304. 

Double  post  cards  were  authorized  by  the  Act  of  March  3,  1879,  ch.  180,  |  32, 
infra,  p.  134. 

Postal-  cards  for  foreign  postal  service  were  authorized  by  the  Act  of  June  11,  1880, 
ch.  206,  I  1,  infra,  p.  134. 

Contracts  in  absence  of  appropriation.  persons  supplying  postal  cards,  in  the  ab- 

—  This    section    does    not    empower    the  sence  of  any   appropriation   by  Congress 

Postmaster  General  to  enter  into  any  con-  which  is  applicable  to  the  subject.    Postal 

tract  for  the  future  payment  of  money  to  Cards,  (1872)   14  Op.  Atty.-Gen.  107. 

Sec.  391 7.  [Improvements  in  stamps  and  envelopes.]  The  Postmaster- 
General  may,  from  time  to  time,  adopt  such  improvements  in  postage-stamps 
and  stamped  envelopes  as  he  may  deem  advisable;  and  when  any  such 
improvement  is  adopted  it  shall  be  subject  to  all  the  pVovisions  herein 
respecting  postage-stamps  or  stamped  envelopes.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L,  304. 

Sec.  391 8.  [Sale  of  stamps  at  post  offices.]  Postage-stamps  and  stamped 
envelopes  shall  be  furnished  by  the  Postmaster-Gteneral  to  all  postmasters, 
and  shall  be  kept  for  sale  at  all  post-offices;  and  each  postmaster  shall  be 
held  accountable  for  all  such  stamps  and  envelopes  furnished  to  him. 
[B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  305. 


A  postmaster  it  not  a  mere  bailee  for 
hire  of  the  funds  committed  to  his  charge; 
and  under  this  and  the  following  section, 
fixing  the  duties  of  postmasters  m  respect 
to  postage  stamps  and  the  proceeds  of 
their  sale,  a  postmaster  is  liable  for 
money  and  stamps  stolen  from  his  office 
by  burglars,  though  both  the  building  and 
the  safe  in  which  the  stamps  were  kept 
were  furnished  by  the  government.  U.  S. 
V.  Fordyce,  (W.  D.  Ky.  1903)  122  Fed. 
962. 

Indictment  for  embezzlement. —  In  view 


of  this  statute,  an  indictment  for  em- 
bezsdement  under  R.  S.  sec.  4053,  em- 
bodied in  Penal  Laws,  §  225,  vol.  7, 
p.  851,  sufficiently  alleges  that  postage 
stamps  and  stamped  envelopes  were  in- 
trusted by  law  to  the  defendant  where 
it  sets  forth  that  defendant  was  the  clerk 
in  charge  of  a  branch  post  office  in  a 
niamed  pla'cc  and  as  sucn  clerk  was  in- 
trusted with  postage  stamps  and  stamped 
envelopes  of  a  specified  value.  U.  S.  r. 
Royer,  (N.  D.  Cal.  1903)   122  Fed.  844. 


Sec.  391 9.  [Stamps  and  envelopes  at  a  discount.]  Postage-stamps  and 
stamped  envelopes  may  be  sold  at  a  discount  to  certain  designated  agents, 
who  will  agree  to  sell  again  without  discount,  under  rules  to  be  prescribed 
by  the  Postmaster-General ;  but  the  quantities  of  each  sold  to  any  one  agent 
at  one  time  shall  not  exceed  one  hundred  dollars  in  value,  and  the  discount 
shall  not  exceed  five  per  centum  on  the  face  value  of  the  stamps,  nor  the 
same  per  centum  on  the  current  price  of  the  envelopes  when  sold  in  less 
quantities.    [jB.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  306. 

Sec.  3920.  [Selling  stamps  at  more  than  face.]  Postage-stamps  shall 
not  be  sold  for  any  larger  sum  than  the  value  indicated  on  their  face,  nor 
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stamped  envelopes  for  more  than  is  charged  fherefor  by  the  Post-OfSoe 
Department  for  like  quantities.    [JS.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  306. 

As  originally  enacted  this  section  contained  a  further  provision  as  follows: 

"Any  person  connected  with  the  postal  service  who  shall  violate  tiiis  provision  shaU 
be  punishable  by  a  fine  of  not  less  than  ten  dollars,  nor  more  than  five  nundred." 

This  was  superseded  by  the  subsequent  provisions  of  section  208  of  Penal  Laws, 
vol.  7,  p.  786,  into  which  section  also  were  embodied  the  more  comprehensive  provisions 
of  the  Act  of  June  17,  1878,  ch.  259,  ff  1,  20  Stat.  L.  141,  which  was  repealed  by 
section  341  of  said  laws,  vol.  7,  p.  989. 

Sec.  3921 .  [Stamps  to  be  defaced.]  Postage-stamps  affixed  to  all  mail- 
matter  or  the  stamped  envelopes  in  which  the  same  is  inclosed,  shall,  when 
deposited  for  mailing  or  delivery,  be  defaced  by  the  postmaster  at  the  mail- 
ing-office, in  such  manner  as  the  Postmaster-General  may  direct ;  and  if  any 
mail-matter  shall  be  forwarded  without  the  stamps  or  envelopes  being  so 
defaced,  the  postmaster  at  the  office  of  delivery  shall  deface  them,  and 
report  the  delinquent  postmaster  to  the  Postmaster-General.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  306. 


[Sec.  1.]  [Printed  matter  on  stamped,  enyelopes.]  •  •  •  That 
hereafter  no  envelope,  as  furnished  by  the  Government,  shall  contain  any 
lithographing  and  engraving,  nor  any  printing  except  a  printed  request  to 
return  the  letter  to  the  writer.    [18  Stat.  L,  231.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  23,  1874,  ch.  4>96.  It 
repeats  substantially  a  similar  provision  in  R.  S.  sec.  3915,  supraf  p.  131. 

See  also  the  Act  of  March  3,  1893,  ch.  213,  {  1,  infra,  p.  136,  and  the  similar  pro- 
visions of  the  Act  of  June  26,  1906,  ch.  3546,  infra,  p.  135. 


Sec.  14.  [Price  of  stamped  envelopes  and  wrappers.]  No  stamped 
envelopes  or  newspaper  wrappers  shall  be  sold  by  the  Post-Office  Depart- 
ment at  less  (in  addition  to  the  legal  postage)  than  the  cost,  including  all 
salaries,  clerk-hire,  and  other  expenses  connected  therewith.  [19  Stat.  L. 
82.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  12,  1876,  ch.  179. 
Selling  stamps  and  envelopes  at  a  aiscount  was  authorized  by  R.  8.  sec.  3919,  supra, 
p.  132. 


[Sec.  1.]  [Uniform  canceling  ink  or  appliance  for  canceling  stamps.] 
•  •  •  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to 
adopt  a  uniform  canceling  ink  or  other  appliance  for  cane  [e]  ling  stamps 
which  experiments  and  tests  have  proved  or  may  prove  to  be  the  most  prac- 
ticable and  the  best  calculated  to  protect  the  revenues  of  the  department 
from  the  frauds  practiced  upon  it,  to  be  used  in  all  the  post-offices  where 
stamps  are  canceled,  and  he  is  hereby  authorized  to  distribute  said  cancel- 
ing ink  or  other  appliance  ii^  the  same  manner  as  other  supplies  are  now 
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distributed  to  the.  difFerent  post-offices  in  the  United  States.    •    •    •     [20 
Stat,  L,  240.] 

This  is  from  the  Soindry  Civil  Appropriation  Act  of  June  20,  1878,  ch.  359. 
Stamps  were  required  to  be  defaced  by  R.  S.  sec.  3921,  supra,  p.  133. 

Discretion    of    Postmaster    General    to  ment  and  test  have  shown  to  his  satisfac- 

substitute   inks. —  Under   this   enactment  tion  to  be  best  calculated  to  guard  against 

the  Postmaster  General  is  authorized  to  fraud ;  and  he  may  order  the  use  of  such 

substitute  for  the  black  printing  inks  and  substituted  ink  in- all  post  offices  where 

writing  fluids  used  under  section  721   of  stamps     are     cani*eled.     Cancellati<.n     of 

the  Postal  Regulations  any  canceling  ink  Postage-Stamps,     (1885)     18    Op.    Atty.- 

which  is  uniform  and  which  actual  experi-  Gen.  131. 


Sec.  32.  [Letter-sheet  envelopes  —  double  postal  cards  —  double  letter 
envelopes.]  That  the  Postmaster-Qeneral  is  hereby  authorized  to  take  the 
necessary  steps  to  introduce  and  furnish  for  public  use  a  letter-sheet 
envelope,  on  which  postage-stamps  of  the  denomiqations  now  in  use  on 
ordinary  envelopes  shall  be  placed.  And  the  Postmaster-General  is  also 
authorized  to  introduce  and  furnish  for  public  use  a  double  postal  card,  on 
which  shall  be  placed  two  one-cent  stamps,  and  said  card  to  be  so  arranged 
for  the  address  that  it  may  be  forwarded  and  returned,  said  cards  to  be  sold 
for  two  cents  apiece;  and  also  to  introduce  and  furnish  for  public  use  a 
double-letter  envelope,  on  which  stamps  of  the  denominations  now  in  use 
may  be  placed,  and  with  the  arrangements  for  the  address  similar  to  the 
double  postal  card;  said  letter-sheet  and  double  postal  card  and  double 
envelope  to  be  issued  under  such  regulations  as  the  Postmaster-Gkneral 
may  prescribe :  •  •  •  And  provided,  That  no  money  shall  be  paid  for 
royalty  or  patent  on  any  of  the  articles  named.     [20  Stat.  L.  362,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1879,  ch.  180.  The 
portion  of  this  section  here  omitted  wsis  temporary  only. 

Postal  cards  were  authorized  by  R.  S.  sec.  3916,  supra,  p.  131. 

The  Postmaster  Qeneral  is  without  au-  of  destination,  and  giving  to  that  com- 

thority  to  put  into    operation  the  plan  of  pany  the  exclusive  control  of  the  sale  of 

the    Return-Postage    Clearing    Company,  such  return  envelopes   and   postal  cards, 

designed  to  relieve  advertisers  and  others  for  the  reason   that  its  adoption   would 

from  paying  postage  on  return  cards  and  violate  the  spirit  and  also  the  letter  of 

envelopes    until    they    are    actually    de-  many  of  the  provisions  of  the  postal  laws, 

posited  in  the  mails  and  reach  the  office  (1905)  25  Op.  Atty.-Gen.  354. 


[Sec.  1.]   [Postal  cards  for  foreign  postal  service.]    ^    *    *    And  the 

Postmaster-General  is  hereafter  authorized  to  furnish  and  issue  to  the 
public,  postal  cards  with  postage-stamps  impressed  upon  them,  for  circula- 
tion in  the  mails  exchanged  with  foreign  countries  under  the  provisions  of 
the  Universal  Postal  Union  Convention  of  June  first,  eighteen  hundred  and 
seventy-eight,  at  a  postage  charge  of  two  cents  each,  including  the  cost  of 
their  manufacture.    [21  Stat.  L,  179.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  11,  1880,  ch.  206. 
A  similar  provision  without  the  word  "  hereafter  "  appeared  in  the  Postal  Service 
Appropriation  Act  of  March  3,  1879,  ch.  180,  S  1,  20  Stat.  L.  357. 
Post  cards  were  authorized  by  R.  S.  sec.  3916,  supra,  p.  131. 
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[Sec.  1.]  [Setnm  requests  permitted  on  stamped  envelopes.]  *  *  * 

That  it  shall  be  lawful  after  the  thirtieth  day  of  September,  eighteen  hun- 
dred and  ninety-four,  for  the  Postmaster-General  to  have  the  usual 
requests  for  the  return  of  letters,  printed  upon  stamped  envelopes  sold  by 
the  Post-Offiee  Department  through  i)Ostmasters.    [27  Stat,  L.  733,] 

This  18  from  the  Postal  Service  Appropriation  Act  of  March  3,  1893,  ch.  213. 

It  supersedes  the  provisions  of  the  Appropriation  Act  of  July  13,  1892,  ch.  165,  $  1, 
27  SUt.  L.  147,  as  follows : 

'*  That  it  shall  not  be  lawful  after  the  thirtieth  day  of  September,  eighteen  hundred 
and  ninety-four,  for  the  Postmaster-Qeneral  to  have  requests  for  the  return  of  letters 
printed  upon  any  envelope  sold  by  any  postmaster  or  by  the  Post-Office  Department: 
Provided  further,  That  the  Post-Office  Department  may  continue  after  the  thirtieth 
day  of  September,  eighteen  hundred  and  ninety-four,  to  furnish  in  any  quantity 
stamped  envelopes  containing  the  following  words :  '  If  not  delivered  in  ten  days, 
return  to':" 

Somewhat  similar  provisions  were  contained  in  the  Act  of  June  23,  1874,  ch.  466, 
mpra,  p.  133,  and  the  Act  of  June  26,  1906,  ch.  3546,  infra,  this  page. 


Sec.  2.  [Delivery  of  supplies  by  contractor.]  That  hereafter,  in  making 
contracts  for  postal  cards,  stamped  envelopes,  .stamped  paper,  and  all 
other  supplies,  the  Postmaster-General  is  authorized  to  require  the  con- 
tractor, under  such  regulations  as  he  may  prescribe,  to  make  delivery  at 
such  iM>ints  in  the  United  States  as  he  may  direct,  whenever,  in  his  opinion, 
any  such  contract  can  be  made  at  a  saving  to  the  Government.  [28  Stat,  L. 
106,] 

niis  is  from  the  Postal  Service  Appropriation  Act  of  July  16,  1894,  ch.  137* 


[Sbc.  1.]  [Hanufactnre  of  stamps  by  Bureau  of  Engraving  and  Print- 
ing.] •  •  •  That  hereafter,  when  in  the  opinion  of  the  Postmaster- 
General  the  interests  of  the  Post-Office  Department  require  it,  the 
manufacturing  of  special  delivery  and  adhesive  postage  stamps  may 
be  done  by  the  Treasury  Department  (Bureau  of  Engraving  and  Print- 
ing), in  conformity  with  an  agreement  satisfactory  to  both  the  Postmaster- 
General  and  the  Secretary  of  the  Treasury.   [32  Stat.  L.  117.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  563. 


[Piinted  matter  on  stamped  envelopes.]  •  •  •  That  no  envelope 
shall  be  sold  by  the  Government  containing  any  lithographing  or  engrav- 
ing, nor  any  printing  nor  advertisement,  except  a  printed  request  to 
return  the  letter  to  the  writer.    [34  Stat.  L.  476.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  26,  1906,  ch.  3546. 

Similar  provisions  appear  in  R.  S.  sec.  3915,  supra,  p.  131;  the  Act  of  June  23, 
1874,  ch.  456,  S  1,  supra,  p.  133,  and  the  Act  of  March  3,  1893,  ch.  213,  S  1,  supra^ 
this  page. 
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Vn.   BEOISTEBED  MAIL 

Sec.  3926.  [System  of  registration  authorized — indemnity  f6r  loss 
of  registered  matter.]  For  the  greater  security  of  valuable  mail  matter 
the  Postmaster-General  may  establish  a  uniform  system  of  registration, 
and  as  a  part  of  such  system  he  may  provide  rules  under  which  the  sender 
or  owners  of  first-class  registered  matter  shall  be  indemnified  for  losses 
thereof  in  the  mails,  the  indemnity  to  be  paid  out  of  the  postal  revenues, 
blit  in  no  case  to  exceed  ten  dollars  for  any  one  registered  piece,  or  the 
actual  value  thereof  when  that  is  less  than  ten  dollars,  and  for  which  no 
other  compensation  or  reimbursement  to  the  loser  has  been  made: 
Provided^  That  the  Post-Office  Department  or  its  revenues  shall  not  be 
liable  for  the  loss  of  any  other  mail  matter  on  account  of  its  having  been 
registered.    [R.  8,] 

This  section  was  amended  to  read  aa  above  by  Act  of  Feb.  27,  1897,  ch.  340,  29  Stat. 
L.  599.    It  originally  read  as  follows: 

"  Sec.  3926.  For  the  greater  security  of  valuable  mail-matter,  the  Postmaster-General 
may  establish  a  uniform  system  of  registration.  But  the  Post-Office  Department  or  its 
revenue  shall  not  be  liable  for  the  loss  of  any  mail-matter  on  account  of  its  having 
been  registered."    Act  of  June  8,  1872^  ch.  335,  17  Stat.  L.  300. 

Sections  3926-3929  constitute  chapter  6  of  title  46  of  the  Revised  Statutes  entitled 
**  Registered  Letters." 

An  increase  in  the  amount  of  indemnity  was  authorized  by  the  Act  of  March  3,  1903, 
ch.  1009,  §  I,  infra,  p.  148,  and  the  Act  of  March  4,  1911,  ch.  241,  mfra,  p.  148. 


Suit  on  bond. —  The  liaUlity  of  a  wrety 
on  a  postal  clerk's  bond  is  not  affected  by 
the  limitation  of  the  government's  liabil- 
ity under  this  section;  such  surety  is  lia- 
ble to  the  full  amount  of  the  bond  for  the 
entire  amount  stolen  by  the  clerk.  (1901) 
23  Op.  Atty.-Oen.  476.  And  to  the  same 
effect  in  a  suit  on  a  postmaster's  bond  to 
recover  the  value  of  a  registered  package 
negligently  lost  from  the  post  office,  see 
U.  S.  V,  Griswold,  (1904)  8  Ariz.  453,  76 
Pac.  596. 

Parties. —  Suit  on  a  postmaster's  bond 
to  recover  for  the  loss  of  a  registered 
package  must  be  brought  in  the  nanfe  of 
the  United  States.  It  cannot  be  brought 
in  the  name  of  the  sender  of  the  lost 
package.  U.  S.  v.  Griswold,  (1904)  8 
Ariz.  453,  76  Pac.  506. 

Neceaaiiy  of  demand  for  reimbursemenL 
—  Where  registered  mail-matter  has  been 
stolen  by  a  letter-carrier,  the  right  of  the 
government  to  recover  its  value  in  a  suit 
on  the  carrier's  bond  is  not  dependent  on 
the  making  of  a  demand  by  the  sender  or 
owner  of  the  stolen  matter  for  indemnifi- 
cation'or  reimbursement  or  on  the  actual 
indemnification  of  such  owner  or  sender. 
National  Surety  Co.  t>.  U.  S.,  (C.  C.  A. 
8th  Cir.  1904)  129  Fed.  70,  63  C.  C.  A. 
512. 

The  complaint  in  a  suit  by  the  govern- 
ment on  a  postmaster's  bond  to  recover 


the  value  of  a  lost  registered  package 
need  not  allege  that  the  suit  is  brought 
"  for  the  use  of  "  or  "  at  the  relation  of  " 
the  injured  person.  U.  S.  v.  Griswold, 
(1904)   8  Ariz.  453,  76  Pac.  696. 

Foreign  rc^stered  matter. —  This  sec- 
tion authorizes  the  Postmaster  General  to 
establish,  as  part  of  the  system  of  regis- 
tration, rules  providing  for  indemnity  for 
foreign  as  well  as  domestic  first-class 
registered  matter  lost  in  the  mail.  The 
rules  promulgated  pursuant  to  the  stat- 
ute apply  to  both  domestic  and  foreign 
registered  mail-matter,  and  no  further 
legislation  is  required  in  order  that  the 
provisions  of  the  Postal  Convention  rela- 
tive to  loss  of  registered  matter  may  be- 
come operative  or  to  make  the  Depart- 
ment liable  to  the  extent  of  ten  dollars 
per  piece  for  foreign  first-class  registered 
mail-matter  lost  in  the  mails.  (1899)  22 
Op.  Atty.-Gen.  290. 

Extent  of  Postmaster  GeneraFs  author- 
ity.—  In  Enterprise  Sav.  Assoc.  t>.  Zum- 
stein,  (S.  D.  Ohio  1894)  64  Fed.  837,  this 
section  was  cited  in  connection  with 
others  as  showing  that  the  Postmaster 
General  is  vested  with  "  complete  control 
and  authority  over  the  money-order  and 
registered-letter  department  of  the  postal 
service."  See  also  New  Orleans  Nat. 
Bank  v.  Merchant,  (E.  D.  La.  1884)  18 
Fed.  841. 


Sec.  3927.  [Segistered  matter  and  fees.]  Mail-matter  shall  be  regis- 
tered only  on  the  application  of  the  party  posting  the  same,  and  the  fee 
therefor  shall  not  exceed  twenty  cents  in  addition  to  the  regular  postage, 
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to  be,  in  all  cases,  prepaid ;  and  all  such  fees  shall  be  accounted  for  in  such 
manner  as  the  Postmaster-General  shall  direct.  But  letters  upon  the  ofiS- 
cial  business  of  the  Post-Ofl&ce  Department  which  require  registering  shall 
be  registered  free  of  charge,  and  pasd  through  the  mails  free  of  charge. 
[R.  S.] 

Act  of  June  8,  1972,  ch.  335,  17  Stat.  L.  300. 

The  free  registry  of  official  mail  matter  was  authorized  by  the  Act  of  March  3,  1879, 
ch.  180,  S  29,  supra,  p.  121. 

The  free  registry  of  letters  containing  fractional  currency  gent  in  for  redemption  was 
authorized  by  R.  S.  sec.  3932,  infra,  p.  147. 

Sec.  3928.  [Receipt  for  deliyery  of  registered  matter.]  Whenever  the 
sender  shall  so  request,  a  receipt  shall  be  taken  on  the  delivery  of  any 
registered  mail  matter  showing  to  whom  and  when  the  same  was 
delivered,  which  receipt  shall  be  returned  to  the  sender,  and  be  received 
in  the  courts  as  prima  facie  evidence  of  such  delivery.   [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  300. 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  23,  1910, 
ch.  255,  36  Stat.  L.  416.  The  amendment  consisted  in  the  addition  of  the  initial 
words  "  Whenever  the  sender  shaH  so  request." 

Object  of  enactment. —  This  section  was  all  manner  of  depredation  and  unlawful 

referred  to,  with  others,  in  U.  S.  v.  Mc-  interference  from  the  time  of  mailing  tiU 

Crcady,  {W,  D.  Tenn.  1882)   11  Fed.  225,  it   reaches    the   hands    of   those   entitled 

as  iUustrating  the  intention  of  the  gov-,  to  break  the  seal." 
emment  "  to  protect  correspondence  from 

Sec.  3929.  [Begistered  letters  to  lotteries,  etc.,  may  be  returned  — 
evidence  of  agency.]  The  Postmaster-General  may,  upon  evidence  satis- 
factory to  him  that  any  person  or  company  is  engaged  in  conducting  any 
lottery,  gift  enterprise,  or  scheme  for  the  distribution  of  money,  or  of  any 
real  or  personal  property  by  lot,  chance,  or  drawing  of  any  kind,  or  that 
any  person  or  company  is  conducting  any  other  scheme  or  device  for 
obtaining  money  or  property  of  any  kind  through  the  mails  by  means  of 
false  or  fraudulent  pretenses,  representations,  or  promises,  instruct  post- 
masters at  any  postofSce  at  which  registered  letters  arrive  directed  to 
any  such  person  or  company,  or  to  the  agent  or  representative  of  any  such 
person  or  company,  whether  such  agent  or  representative  is  acting  as  an 
individual  or  as  a  firm,  bank,  corporation,  or  association  of  any  kind,  to 
return  all  such  registered  letters  to  the  postmaster  at  the  office  at  which 
they  were  originally  mailed,  with  the  word  **  Fraudulent  "  plainly  writ- 
ten or  stamped  upon  the  outside  thereof;  and  all  such  letters  so  returned 
to  such  postmasters  shall  be  by  them  returned  to  the  writers  thereof, 
under  such  regulations  as  the  Postmaster-GU^neral  may  prescribe.  But 
nothing  contained  in  this  section  shall  be  so  construed  as  to  authorize 
any  postmaster  or  other  person  to  open  any  letter  not  addressed  to  him- 
self. The  public  advertisement  by  such  person  or  company  so  conducting 
such  lottery,  gift  enterprise,  scheme,  or  device,  that  remittances  for  the 
same  may  be  made  by  registered  letters  to  any  other  person,  firm,  bank, 
corporation,  or  association  named  therein  shall  be  held  to  be  prima  facie 
evidence  of  the  existence  of  said  agency  by  all  the  parties  named  therein ; 
but  the  Postmaster-Gteneral  shall  not  be  precluded  from  ascertaining  the 
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existence  of  such  agency  in  any  other  legal  way  satisfactory  to  himself. 

[B.  S.] 

This  section  was  amended  to  read  as  above  by  Act  of  Sept.  19,  1890,  ch.  908,  |  2,  26 
Stat.  L.  466.     It  originally  read  as  follows: 

**  Sec.  3929.  The  Postmaster-General  may,  upon  evidence  satisfactory  to  him  that 
any  person  is  engaged  in  conducting  any  fraudulent  lottery,  gift-enterprise,  or  scheme 
for  the  distribution  of  money  or  of  any  real  or  personal  property,  by  lot,  chance,  or 
drawing  of  any  kind,  or  in  conducting  any  other  scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  or  fraudulent  pretenses,  representations,  or  prom- 
ises, instruct  postmasters  at  any  post-offices  at  which  registered  letters  arrive  directed 
to  any  such  person,  to  return  all  such  registered  letters  to  the  postmasters  at  the 
offices  at  which  they  were  originally  mailed,  with  the  word  *  fraudulent*  plainly 
written  or  stamped  upon  the  outside  of  such  letters;  and  all  such  letters  so  returned 
to  such  postmasters  shall  be  by  them  returned  to  the  writers  thereof,  under  such 
regulations  as  the  Postmaster-General  may  prescribe.  But  nothing  contained  in  this 
Title  shall  be  so  construed  as  to  authorize  any  postmaster  or  other  person  to  open 
any  letter  not  addressed  to  himself."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  322, 

The  mailing,  importation,  or  interstate  transportation  of  lottery  tickets,  etc.,  was 
forbidden  by  sections  213  and  237  of  Penal  Laws,  vol.  7,  pp.  806,  861. 

The  powers  conferred  on  the  Postmaster  General  bv  the  Act  amending  the  section 
given  in  the  text  were  extended  to  all  mail  matter  by  tne  Act  of  March  2,  1895,  ch.  191, 
§  4,  infra,  p.  147.    See  the  notes  to  said  section. 

Provisions  authorizing  the  Postmaster  General  to  forbid  payment  of  money  orders 
drawn  to  persons  or  companies  described  in  the  above  text  section  are  made  in  the 
Act  of  Sept.  19,  1890,  ch.  908,  sec.  3,  amending  E.  S.  sec.  4041,  set  forth  infra,  p.  231, 
which  sec  3  also  provides,  as  in  the  text  section,  against  a  construction  that  would 
authorize  the  opening  of  letters,  prescribes  that  a  public  advertisement,  etc.,  shaU  con- 
stitute prima  facie  evidence,  but  that  the  Postmaster  General  may  resort  to  other  legal 
means  of  knowledge. 


I.  Constitutionality    and    construction, 
138 

1.  Constitutionality,  138 

2.  Construction,  in  general,  139 
XL  "Lottery,"    "gift    enterprise,"    etc., 

140 

1.  In  general,  140 

2.  World's  Fair  Contest  Company, 

141 

3.  "Diamond  leases,"  141 

4.  Plan  to  be  devised  by  commit- 

tee, 142 

5.  "  Claude  Buckley's  Perfect  Sys- 

tem," 142 

6.  Cures,  142 

7.  Miscellaneous   schemes,   143 

III.  Ascertainment  and  determination  by 

Postmaster  General.   143 

IV.  Injunction    against    enforcement    of 

order,  144 
V.  Certiorari  to  review  "fraud  order," 
147 

I.  Constitutionality  and  Construction 

1.  Constitutionality 

This  section  is  not  unconstitutional  as 
providing  no  judicial  hearing  on  the  ques- 
tion of  illegality,  since  due  process  of  law 
does  not  necessarily  require  the  interfer- 
ence of  the  judicial  power;  nor  is  it  ob- 
jectionable as  authorizing  the  seizure  of 
letters  without  discriminating  between 
those  which  may  contain  and  those  which 
may  not  contain  prohibited  matter,  since 
where  a  person  engaged  in  a  prohibited 
enterprise  receives  daily  large  numbers  of 


letters  connected  with  the  illegal  business 
it  is  not  too  much  to  assiune  that  prim« 
facie  all  hiA  letters  are  connected  with 
such  business;  nor  does  the  act  of  seizing 
a  letter  operate  as  a  confiscation  of  the 
property  of  the  addressee,  since  it  is 
merely  a  refusal  to  extend  the  facilities 
of  the  Post  Office  Department  to  the  final 
delivery  of  the  letter,  and  does  not  change 
the  title  thereto.  Publi<5  Clearing  House 
t\  Coyne,  ( 1904 )  194  U.  S.  497,  24  S.  Ct. 
789,  48  U.  S.  (L.  ed.)  1092,  affirming 
(N.  D.  m.  1903)    121   Fed.  927. 

Congress  may  lawfully  confer  on  the 
Postmaster  General  authority  to  inquire 
and  determine  whether  any  person  or  cor- 
poration is  using  the  mails  to  consummate 
a  scheme  to  defraud.  The  right  to  use  the 
mails  is  a  mere  privilege  conferred  by 
legislative  enactment,  and  it  must  always 
be  exercised  under  and  subject  to  such 
conditions  and  restrictions  as  Congress 
sees  fit  to  impose.  Missouri  Dnig  Co.  V. 
Wyman,  (E.  D.  Mo.  1904)  129  Fed.  623. 
Compare  Hoover  t\  MoChesnev,  (C.  C.  Ky. 
1897)  81  Fed.  472. 

The  right  which  may  at  any  time  be 
accorded  to  a  citizen  by  existing  laws  to 
use  the  mails  for  the  transmiBsion  of  mail 
matter  is  a  mere  privilege  created  by 
legislative  enactment,  and  may  be  modified 
or  withdrawn  by  the  authoritv  that  cre- 
ated it.  It'  is  not  property  in  tiie  constitu- 
tional sense,  of  which  one  may  not  be  de- 
prived except  in  accordance  with  the  judg- 
ment of  a  judicial  tribunal.  Dauphin  r. 
Key,    (1880)    MacArthur  &  M.    (D.   C.) 
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203,  followed  in  American  School  of  Mag- 
netic Healing  t?.  McAnnulty,  (W.  D.  Mo. 
1900)   102  Fed.  565. 

Hie  constitutionality  of  this  section  was 
also  affirmed  in  Enterprise  Say.  Ass'n  f>. 
Zumatein,  (C.  C.  A.  6th  Cir.  1895)  67 
Fed.  1000,  37  U.  S.  App.  71,  15  C.  C.  A. 
153;  (S.  D.  Ohio  1894)  64  Fed.  837; 
Xew  Orleans  Xat.  Bank  t>.  Merchant, 
(1884)  18  Fed.  841;  (1896)  21  Op.  Atty. 
Gen.  313. 

"  The  statute  authorizing  these  '  fraud 
orders '  needs  no  defense  from  the  many 
assaults  so  often  made.  There  should  be, 
and  must  be,  some  method  of  preventing 
the  use  of  the  mail  in  furthering  fraudu- 
lent schemes,  and  to  say  that  the  use  of 
the  mails  must  go  on  until  judicial  pro- 
ceedings have  been  concluded  is  to  say 
that  the  mails  may  thus  be  used  until 
sharpers  and  rascals  have  become  wealthy 
bv  crime.  And  therefore  it  was  that 
Congress  wisely  provided  that  such  mails 
could  be  arrested  at  the  destination  office 
and  returned  to  the  senders  with  advices 
that  such  mail  was  insnaring  innocent 
senders.  The  present  occupant  of  the 
bench  believes  most  firmly  in  the  efficacy, 
wisdom,  and  validity  of  the  statute,  and 
that  seldom,  if  ever,  will  the  statute  be 
used  to  oppress  or  harm  innocent  ad- 
dressees, and  will  be  speedily  corrected 
when  *  fraud  orders '  are  mistakenly 
promulgated.  Fraudulent  concerns  al- 
ways masquerade  as  legitimate  concerns, 
and  an  investigation  must  be  had  to  de- 
termine which  it  is.'*  Donnell  Mfg.  Co.  v, 
Wyman,  (E.  D.  Mo.  1907)  156  Fed.  415, 
per  Smith  McFherson,  J. 

If  it  be  true  that  the  Postmaster  Gen- 
eral may  lawfully  determine  whether  per- 
sons are  conducting  a  lottery,  it  must  be 
equally  true  that  he  may  be  empowered 
to  determine  whether  persons  are  making 
Qse  of  the  mails  in  furtherance  of  a 
scheme  to  defraud.  American  School  of 
Magnetic  Healing  r.  McAnnulty,  (W.  D. 
Mo.   1900)    102  Fed.  565. 

In  Fairfield  Floral  Co.  !?.  Bradbury, 
(C.  C.  Me.  1898)  87  Fed.  415,  Putnam,  J., 
said:  "The  statute  neither  requires  the 
verdict  of  a  jury,  nor  does  it  discrimi- 
nate between  what  is  mailable  and  non- 
mailable. It  enables  the  postmaster  gen- 
eral to  prohibit  the  delivery  of  a  letter 
to  the  complainant  corporation  from  the 
clerk  of  this  court,  notifying  the  corpora: 
tion  that  it  should  appear  to  answer  on 
its  order,  or  a  letter  from  the  counsel 
of  the  corporation  concerning  its  affairs, 
and,  perhaps,  of  vital  consequence  to  it. 
The  statute  also  authorizes  the  post- 
master general  to  prevent  an  honest 
debtor  of  the  corporation,  owing  an  hon- 
est debt,  and  desiring  honestly  to  pay 
his  debt,  from  using  the  mails  for  that 
purpose.  So  the  provisions  of  the  stat- 
ute are  very  far-reaching,  and  recognize 
none  of  the  discriminations  which  would 


be  recognized  if  it  had  been  of  either 
class  of  legislation  which  I  have  su]^- 
posed.  As  the  statute  stands,  it  practi- 
cally enables  the  postmaster  general  to 
impose  upon  a  person  singled  out  by  him 
according  to  the  statute,  for  good  reasons 
in  his  own  opinion,  a  penalty  beyond  the 
proper  subject  matter  to  which  the  stat- 
ute relates.  If  I  were  free  to  follow  my 
own  judgment,  I  shoula  say  that  Con- 
gress, neither  directly,  nor  through  the 
postmaster  general  or  any  one  else,  has 
any  constitutional  authority  to  impose 
the  penalty  of  forfeiture  of  the  use  of 
the  mails  of  the  United  States,  at  least 
without  a  trial." 

2.  Construction,  in  General 
This  section  contemplates  three  classes 
of  transactions,  namely,  lotteries  and 
other  like  games  of  chance,  "  confidence 
games,''  and  schemes  which  from  their 
very  nature,  in  the  light  of  business  ex- 
perience, are  sure  to  end  in  financial  dis- 
aster to  their  contributors;  and  does  not 
include  an  ordinary  mall-order  liquor 
business  in  which  the  customers  are 
given  a  fair  commercial  equivalent  for 
•  the  price  paid,  though  the  seller  is  guilty 
of  trade  puffing  and  of  a  false  statement 
in  his  advertising  as  to  the  age  of  his 
liquors.  Rosenberger  v.  Harris,  (W.  D. 
Mo.  1905)    136  Fed.  1001. 

This  section  and  R.  S.  sec.  4041,  infra, 
p.  231,  apply  to  two  classes  of  cases:  first, 
to  schemes  for  the  distribution  of  money, 
etc.,  by  lot,  chance,  or  drawing  of  any 
kind;  and,  second,  to  all  schemes  or  de- 
vices for  obtaining  money  or  property  of 
any  kind  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises. 
T)er?fre  r.  Hitchcock,  (1910)   35  App.  Cas. 

(D.  C.)  218. 

The  use  of  the  registry  system  is  the 
right  of  every  person  so  desiring,  upon 
compliance  with  the  law.  No  one  can  be 
deprived  of  this  privilege  unless  he  has 
abused  it;  and  tLe  question  whether  he 
has  abused  it  is  for  the  determination  of 
the  Postmaster  General.  New  Orleans 
Nat.  Bank  v.  Merchant,  (E.  D.  La.  1884) 
18  Fed.  841. 

What  can  properly  be  called  a  "seiz- 
ure "  of  any  suspected  letters  by  a  post- 
master is  not  authorized  by  this  section. 
(1878)     16    Op.    Att>.-Gen.    5. 

This  section  is  not  intended  to,  and 
does  not  in  fact,  empower  the  Postmaster 
General  to  inflict  punishment  for  a  wrong- 
ful or  criminal  act.  Dauphin  v.  Key, 
(1880)  'MacArthur  &  M.  (D.  C.)  203, 
followed  in  American  School  of  Magnetic 
Healing  v.  McAnnulty,  (W.  D.  Mo.  1900) 
102  Fed.  565. 

Prior  to  the  amendment  of  1890  it  was 
held  that  Congress  intended  in  this  sec- 
tion to  draw  a  distinction  between  lot- 
teries fairly  and  lotteries  dishonestly  con- 
ducted;   and   that   until   the   Postmaster 
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General  had  found »  upon  evidence  satis- 
factory to  himself,  that  any  lottery,  gift- 
enterprise,  or  scheme  was  a  means  of 
frauaulently  obtaining  money  through  the 
mails,  he  was  not  authorized  to  instruct 
postmasters  to  return  registered  letters 
or  to  forbid  them  to  pay  money  orders 
because  they  were  addressed  or  made 
payable  to  an  individual  conducting  eruch 
lottery,  gift-enterprise,  or  sdieme.  (1886) 
18  Op.  Atty.-Gen.  a25. 

But  it  was  not  in  terms  all  fraudulent 
lotteries,  etc.,  that  were  excluded  from 
the  use  of  registry  system.  The  denial 
of  such  use  was  limited  to  those  expressly 
found  by  the  Postmaster  General  to  be 
fraudulent.  Where,  however,  the  Post- 
master General  found,  upon  evidence  sat- 
isfactory to  himself,  that  a  person  was 
cog&ged  in  conducting  a  fraudulent  lot- 
tery, it  was  his  duty  as  well  as  his  right 
to  forbid  the  delivery  of  registered  letters 
to  such  person.  (1881)  17  Op»  Atty.- 
Gen.  77. 

Postmasters  could  not  lawfully  refuse 
to  receive  and  forward  registered  pack- 
i^l^es  addressed  to  lottery  companies,  etc., 
since  the  section  onlv  authorized  the  r^ 
turn  of  registered  letters  addressed  to 
parties  found  and  declared  by  the  Post- 
master General  upon  satisfactory  evidence 
to  be  engaged  in  conducting  *'  fraudulent  *' 
lotteries,  etc.;  nor  had  the  Postmaster 
General  any  authority,  upon  being  satis- 
fied that  a  concern  or  company  was  con- 
ducting a  lottery,  etc.,  to  forbid  post- 
masters generally  from  registering  pack- 
ages to  or  selling  money  orders  made  pay- 
able to  such  concerns  or  their  known 
agents,  in  the  absence  of  actual  knowl- 
edge that  such  registered  package  or 
money  order  appertained  to  the  illegal 
business.      (1885)    18  Op.  Atty.-Gen.  306. 

11.  "LoTTKBY,"  "Gift  Entebfbisb^" 

ETC. 

1.  In  General 

Wliat  might  otherwise  be  a  legitimate 
business  or  profession  may  be  so  con- 
ducted as  to  render  it  a  vehicle  of  fraud 
and  deception  and  within  the  purview 
of  this  section.  Branaman  v.  Harris, 
(VV.  D.  Mo.   1911)    189  Fed.  461. 

The  term  **  lottery  "  covers  any  deter- 
mination of  gain  or  loss  by  the  issue  of 
an  event-  which  is  merely  contrived  for 
the  occasion.  A  lottery  is  none  the  less 
a  lottery  because  it  is  fairly  conducted  or 
because  such  conduct  is  amply  secured. 
(1896)    21   Op.  Atty.-Gen.   313. 

False  representations  as  to  existing 
facts  are  not  essential  to  authorize  a 
fraud  order  against  a  concern  which  is 
plainly  not  a  legitimate  business  enter- 
prise and  which  must  inevitably  result 
m  loss  to  a  large  majority  of  the  invest- 
ors. Public  Clearing  House  v,  Covne, 
( 1904)  194  U.  S.  497,  24  S.  Ct.  789)  48 
U.  S.   (L.  ed.)    1092. 


So  an  opinion  may  sometimes  be  ex- 
pressed under'  such  circumstances  aa  to 
render  the  person  expressing  it  guilty  of 
fraud,  as  where  an  expert  expresses  to 
another,  who  lacks  special  knowledge,  and 
who  relies  on  the  superior  information  of 
the  person  with  whom  he  is  dealing,  an 
opimon  which  is  not  honesrtly  entertained 
by  the  person  giving  it,  but  is  given  for 
the  purpose  of  deceiving.  Missouri  Drue 
Co.  f.  Wyman,  (E.  D.  Mo.  1904)  129  Fed. 
623. 

It  is  immaterial  that  the  time  when  the 
fraud  in  a  scheme  will  find  its  victims 
may  be  delayed  indefinitely,  so  long  as  it 
is  certain  that  the  time  will  come  sooner 
or  later.     (1901)  23  Op.  Atty.-Gen.  612. 

Guessing  contests,  wherein  the  prizes 
are  given,  not  for  an  accurate  guess,  but 
to  tnose  coming  nearest  to  an  accurate 
guess,  are  not  within  the  purview  of  the 
statute,  because  inquiry,  Knowledge,  ex- 
perience, judgment,  and  skill  are  lactors 
in  such  contests  and  remove  them  from 
the  domain  of  mere  chance.  (1901)  23 
Op.  Atty..G«n.  512. 

Where  a  scheme  comprehends  a  prize 
and  a  consideration  paia  for  a  chance  to 
obtain  that  prize,  it  contains  the  ele- 
ments of  a  lottery;  and  though  it  may 
not  be  in  a  strict  technical  sense  a  lot- 
tery, it  is  a  ''  gift  enterprise  or  scheme 
for  the  distribution  of  money  "  by  chance, 
and  may  properlv  be  excluded  from  the 
mails.      (1903)    24  Op.  Atty.-Gen.  563. 

"  Our  conclusion  is  that  when  a  busi- 
ness, even  if  otherwise  legitimate,  is  sys- 
tematically and  designedly  conducted  upon 
the  plan  of  inducing  its  patrons,  by  means 
of  false  representations,  to  part  with  their 
money  in  the  belief  that  they  are  pur- 
chasing something  different  from,  supe- 
rior to,  and  worth  more  than,  what  is 
actually  sold,  it  becomes  an  objectionable 
scheme  or  device  within  the  intendment 
of  sections  3929  and  4041,  although  what 
is  t)eing  sold  may  approximate  in  commer- 
cial value  the  price  ar.!;ed  and  received." 
Harris  i*.  Rosenbergcr,  (C.  C.  A.  8th  Cir. 
1906)  145  Fed.  449,  76  C.  C.  A.  225,  13 
L.  R.  A.    (N.  S.)    762. 

This  and  R.  S.  sec.  4041,  infra,  p.  231, 
are  not  restricted  to  schemes  wanting  in 
all  the  elements  of  a  legitimate  business, 
or  in  which  it  is  intendol  to  return  noth- 
ing whatever  or  nothing  equivalent  in 
value  for  the  money  obtained,  but  em- 
brace those  whereby  a  business  otherwise 
legitimate  is  designedly  so  conducted  that 
by  false  representations  its  patrons  are 
induced  to  part  with  their  money  in  the 
belief  that  tnev  are  purchasing  something 
worth  more  tnan  that  which  is  actually 
being  sold,  though  they  ^may  approxi- 
mate in  commercial  value  the  price  asked 
and  received.  Harris  v.  Rosenoerger,  (C. 
C.  A.  8th  Cir.  1906)  145  Fed.  449,  76 
C.  C.  A.  225,  13  L.  R.  A.  (N.  S.)  762, 
reversing  (W.  D.  Mo.  1906)  136  Fed, 
1001. 


POSTAL  SERVICE 


141 


Where  a  echeme  proposea,  on  account 
of  certain  investments  oy  many  persons, 
to  return  to  each  something  which,  as 
to  its  certainty,  amount,  or  value,  is  de- 
pendent, not  upon  the  earning  or  produc- 
ing power  of  the  investment,  nor  upon 
business  probabilities  or  expectations,  but 
upon  contingencies  over  which  the  parties 
to  the  transaction  have  no  control  and 
which  they  cannot  forecast,  such  a  scheme 
has  in  it,  and  is  dependent  upon,  the  ele- 
ment of  chance  within  the  meaning  of 
this  section.  (1901)  23  Op.  Atty.-Gen. 
612. 

Where  the  operators  of  a  scheme  or 
plan  induce  others  to  invest  therein  upon 
the  promise  that  upon  their  doing  so 
and  making  certain  stipulated  payments 
they  shall  receive  a  specified  return,  and 
it  is  known  by  such  promisors,  or  it  is  so 
apparent  that  it  ought  to  be  known  by 
them,  that  if  such  investors  comply  on 
their  part  and  continue  to  make  the  stipu- 
lated payments  all  cannot  receive  the 
promised  return;  or  where  such  promise 
of  return  is  absolute,  but  its  performance 
and  the  ability  of  the  c(»npany  to  per- 
form are  known  by  the  promisors  to  de- 
pend upon  a  continually  increasing  acces- 
sion of  new  investors,  or  upon  the  lapses 
and  consequent  forfeitures  of  former  ones, 
or  both;  or  where  payments  to  previous 
investors  are  promis^  at  a  profit  far 
beyond  what  their  investments  can  earn, 
or  are  expected  to  earn,  and  are  made 
mainly  from  moneys  paid  in  by  later  in- 
vestors ui>on  the  same  terms,  with  no 
other  provision  for  the  ultimate  payment 
of  subsequent  investors;  or  where  such 
promise  is  absolute,  but  its  performance 
and  the  ability  of  the  company  to  perform 
are  known  to  depend  to  a  considerable 
extent  upon  the  broken  promises  and  con- 
sequent forfeitures  of  other  investors,  such 
schemes  are  fraudulent  within  the  mean- 
ing of  these  statutes.  (1901)  23  Op. 
A%.-Qen.  512. 

An  advertising  circular,  c<HOttaining  a 
picture  and  description  of  a  slot  machine 
designed  for  the  nurpose  of  gambling  or 
the  distribution  of  prizes  dependent  upon 
lot  or  chance,  cannot  be  excluded  from 
the  mails  under  this  Act.  (1898)  22  Op. 
Atty.-Gen.  198. 

2.  World's  Fair  Contest  Company 

The  scheme  of  the  World's  Fair  Contest 
Ccxmpanj,  under  which  a  large  number 
of  cash  prizes  are  offered  to  the  persona 
nAmitting  the  nearest  estimates  of  the 
total  number  of  paid  admissions  to  the 
World's  Fair  at  St.  Louis,  Mo.,  from  its 
opening  to  its  dose,  a  charge  being  made 
for  the  privilege  of  submitting  each  esti- 
mate; and  the  scheme  of  the  National 
Contest  Company,  which  proposes  to  dis- 
tribute a  large  number  of  cash  prizes  to 
the  personB  who  can  efltimate  nearest  to 
Ihs  popular  vote  cast  lor  the  winning 


candidate  for  the  Presidency  of  the  Uniteij 
States  in  1904,  a  charge  being  made  for 
each  guess,  are  in  effect  lotteries  under 
the  guise  of  "  guessing  contests,'*  and  the 
Postmaster  General  is  authorized,  under 
this  section  and  R.  S.  sec.  4041,  infra, 
p.  231,  to  deny  the  use  of  the  mails  in 
furtherance  of  those  schemes.  To  bring 
such  schemes  within  the  inhibition  of  the 
statutes,  it  is  not  necessary  that  the  dis- 
tribution of  the  prizes  should  be  de- 
pendent wholly  upon  diance,  but  it  is 
sufficient  if  the  scheme  is  not  a  'legiti- 
mate business  enterprise"  and  the  dis- 
tribution is  dependent  largely  upon 
chance.  (1904)  25  Op.  Atty.-Gen.  286, 
where  Attorney-General  Moody  said: 
"Similar  schemes  for  the  distribution  of 
prizes  have  been  considered  by  my  prede- 
cessors, and  the  conclusion  reached  that 
inasmuch  as  '  calculation,  foresight, 
knowledge,  inquiry,  and  infonnation'  en- 
abled the  participants  to  approximate  the 
correct  result,  the  use  of  the  mails  in 
promoting  such  enterprise  was  not  a  vio- 
lation of  the  law  in  question.  ([1890]  19 
Op.  Atty.-Gen.  679;  [1900]  23  Op.  Atty.- 
Gen.  207,  [(1901)  23  Op.  Atty.-Gen.l 
492.)  The  conclusion  reached  in  these 
opinions  rested  upon  the  theory  that 
since  the  distribution  of  prizes  the 
schemes  considered  were  not  wholly  upon 
chance,  such  schemes  were  not  within  the 
law.  Since  these  opinions  were  written, 
sections  d&29  and  4041  [infra,  n.  231] 
have  been  construed  by  the  Supreme 
Court  of  the  United  Abates  in  Public 
Glearing  House  v.  Ooyne,  [1904]  194 
U.  S.  497  [24  S.  Ct.  789,  48  U.  S.  (L. 
ed.)  1092];  and  since  the  decision  in  the 
Coyne  case  the  court  of  appeals  of  New 
York  in  a  unanimous  decision  (August 
6,  1904)  in  the  case  of  People  v.  Lavin, 
has  ruled  that  a  guessing  contest,  identical 
in  principle  to  those  under  consideration, 
is  within  the  New  York  statute,  which,  as 
the  court  remarked,  is  very  similar  to  the 
Federal  statute.  ...  In  view  of  the 
construction  ^iven  the  law  by  the  Supreme 
Court  of  the  United  States  in  the  Coyne 
case,  and  the  decision  of  the  court  of  last 
resort  of  New  York  in  the  Lavin  case 
I  am  constrained  to  disiTegard  the  ridings 
of  this  Department  previously  referred 
to." 

3.  "Diamond  Leases" 

A  scheme  conducted  by  a  company  by 
the  issuance  and  sale  of  so-called  "dia- 
mond leases,"  numbered  consecutively  in 
order  of  their  issuance  and  arranged  in 
series,  each  purchaser  being  required  to 
make  a  certain  number  of  weekly  pay- 
ments, and  the  fund  thus  created  to  be 
applied  in  fixed  proportions  to  the  pay- 
ment of  the  expenses  of  the  company  and 
the  redemption  of  the  oldest  outstainding 
lease  in  the  same  series  and  in  prior 
series  by  purchasing  and  delivering  to 
eaoh  holder  a  diamond  of  a  stated  weight 
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and  value,  there  being  no  other  fund  ap- 
plicable to  such  redemption,  except  that 
arising  from  such  weekly  payments  and 
from  lines  and  forfeitures  on  account  of 
lapses,  is  a  lottery  or  scheme  for  the  dis- 
tribution of  property  by  lot  or  chance, 
within  the  meaning  of  this  section  and 
R.  S.  sec.  4041,  infra,  p.  231.  Preferred 
Mercantile  Co.  r.  Hibbard,  (C.  C.  Mass. 
1906)   142  Fed.  877. 

4.  Plan  to  be  Devised  by  Committee 

In  (1883)  17  Op.  Atty.-Gen.  624,  ruling 
that  a  circular  was  not  mailable,  it  was 
said:  "A  paragraph  in  the  circular  en- 
titled '  Plan  of  distribution '  says  that  the 
company  has  decided  not  to  make  distri- 
bution by  lot,  but  to  leave  the  plan  to  a 
committee,  without  stating  by  whom  it  is 
to  be  selected,  where  it  is  to  meet,  or 
when  to  act.  Wliat  this  plan  shall  be  is 
not  stated,  but  if  it  is  not  to  be  the  plan 
condemned  by  Congress,  that  is  to  say  by 
lot,  it  must  be  some  plan  which  is  a  still 
greater  fraud  upon  the  purchasers.  A 
simple  statement  is  best;  a  committee 
not  yet  named  is  to  take  by  a  process  not 
divulged  25  cents  each  from  twenty-four 
thousand  purchasers  and  give  the  aggre- 
gate $6,000  to  one  purchaser.  It  would 
be  difficult  to  conceive  a  more  transpar- 
ent effort  to  deceive  and  defraud  the 
public." 

6.  "Claude    Buckley's    Perfect    System," 

The  principles  which  govern  the  South- 
ern   Mutual    Investment    Company    and 
"  Claude  Buckley's  Perfect  System,"  their 
works   and    results,    differing   essentially 
from  those  of  the  companies  passed  upon 
in  the  opinion  of  September  7,  1901   (23 
Op.  Atty.-Gen.  512 ) ,  their  contracts,  taken 
in  connection  with  the  additional  terms  and 
requirements  imposed  upon  the  companies 
by  the  Post  Office  Department,  do  not  so 
depend    upon    chance    as    to   bring    them 
within  the  operation  of  the  anti-lottery 
statutes.      (1901)    23  Op.  Atty.-Gen.  531, 
where  Attorney-General  Knox  said :    "  In 
a  business  so  conducted  I  am  unable  to 
say  that  the  payment  or  reception  of  what 
is  promised  depends  upon  chance  within 
the  meaning  of  these  statutes;  and,  inas- 
much as  the  returns  promised  to  each  in- 
vestor are  not  more  than  the  money  paid 
in  by   him   and   its   legitimate   earnings, 
plus   an   equitable  proportion    of  moneys 
from  lapses,  fines,  and  penalties,  no  rea- 
son is  perceived  why  the  promises  made 
may  not  be  performed  from  the  business 
itself." 

6.  Cures 

"  Proof  that  testimonials  as  to  partic- 
ular cures  were  wholly  fictitious  would, 
of  course,  amount  to  proof  of  a  fraudu- 
lent representation  of  fact  and  would  be 


sufficient  to  debar  a  complainant  from  re- 
lief; -but  to  say   of   a  person   who  took 
medicine  that  he  was  cured  or  benefited 
thereby  seems  to  be  regarded  as  more^  in 
the  nature  of   an   expression  of   opinion 
than  of  a  representation  of  fact.     .     .     . 
It  would  be,  perhaps,  consistent  with  the 
reasoning    in    American    School    of   Mag- 
netic Healing  v.  McAnnulty,   [1902]    187 
U.  S.  94,  107,  23  S.  Ct.  33,  47  U.  S.   (L. 
ed.)   90,  to  hold  that  statements  concern- 
ing the  efficacy  of  a  secret  medicine  are 
to  such  an  extent  mere  matters  of  opin- 
ion   or    prediction    that    it    is    not    prac- 
tically  possible   to   determine   as    a   fact 
that  the  claims  are  so  far  unfounded  as 
to  justify  a  court   in  finding  false  pre- 
tences.    If,  however,   in   respect  to  ordi- 
nary sales,  courts  of  law  base  the  rule  of 
caveat    emptor   upon   the   common    sense 
view  that,   in   disposing   of   their   wares, 
men  will  not  adhere  to  the  truth,  and  that 
a  vendor's  opinion  concerning  the  merit 
of  goods  is  as  a  practical  matter  presump- 
tively unreliable,  is  it  not  somewhat  in- 
consistent for   a  court  of  equity   to   act 
upon  a  presumption  that  a  patent  med- 
icine   vendor    tells    the    truth    upon    his 
labels     and     wrappers?"     Moxie     Nerve 
Food  Co.  V,  Holland,   (C.  C.  R.  I.  1905) 
141  Fed.  202. 

The  efficacy  of  any  particular  method 
of  treating  disease  is  not  a  matter  for 
the  decision  of  the  Postmaster  General. 
Unless  the  question  may  be  reduced  to 
one  of  fact  as  distinguished  from  mere 
opinion  these  statutes  cannot  be  invoked 
for  the  purpose  of  stopping  the  delivery 
of  mail  matter.  American  School  of 
Magnetic  Healing  v.  McAnnulty,  (1902) 
187  U.  S.  94,  23  S.  Ct.  33,  47  U.  S.  (L. 
ed.)  90,  reversing  (W.  D.  Mo.  1900)  102 
Fed.  565.  See  also  Missouri  Drug  Co.  t?. 
Wvman,  (E.  D.  Mo.  1904)  129  Fed.  623; 
Dauphin  v.  Key,  (1880)  Mac  Arthur  &  M. 
(D.  C.)   203. 

A  fraud  order  for  retention  of  mail  of 
one  who  was  selling  electric  belts  adver- 
tised to  increase  and  preserve  the  sexual 
powers  of  men  was  justified  by  the  ad- 
mitted existence  of  some  rtn^ent  and 
fraudulent  quackery  in  his  business.  Hall 
V.  WiUcox,  (S.  D.  N.  Y.  1906)  225  Fed. 
333,  where  the  court  also  said:  "To 
assert  that  the  course  of  business  indi- 
cated by  the  past  has  been  mended  by  the 
sudden  employment  of  a  licensed  physi- 
cian, concerning  whose  professional  qual- 
ifications (including  pecuniary  independ- 
ence of  the  complainant  and  the  electric 
belt  business)  nothing  is  shown,  is  ask- 
ing too  much  of  credulity.  The  cwn- 
painant's  argument  is  based  upon  the 
proposition  that  his  misdoing  must  be 
proved  to  be  in  the  present  tense,  to 
justify  a  'fraud  order.'  I  know  of  no 
more  persuasive  evidence  of  present  con- 
duct than  past  performance." 
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7.  Miscellaneous  Schemes 

In  (1894)  21  Op.  Atty.-Gen.  4,  it  was 
ruled  that  the  business  of  the  Tontine 
Savings  Association  of  Minneapolis, 
Minn.,  was  in  the  nature  of  a  lottery 
within  the  meaning  of  this  section  and  of 
R.  S.  sec.  4041,  as  amended,  infra,  p. 
231. 

Hie  Postmaster  General  was  l^ally 
justified  in  issuing  a  fraud  order  against 
the  People's  United  States  Bank,  of  St. 
I^uis,  Mo.,  under  the  facts  set  forth  in 
the  papers  submitted,  which  showed  that 
by  the  published  false  representations  of 
its  officers,  acquiesced  in  and  accepted  by 
the  bank,  it  was  conducting  a  scheme  or 
device  for  obtaining  money  through  the 
mails  by  false  and  fraudulent  pretenses. 
(1905)   25  Op.  Atty.^en.  503. 

For  descriptions  of  particular  schemes 
or  enterprises  held  to  justify  the  issu- 
ance of  fraud  orders  under  this  section 
see  Public  Clearing  House  v.  Coyne, 
(1904)  194  U.  S.  497,  24  &  Ct.  789,  48 
U.  S.  (L.  ed.)  1092;  Enterprise  Sav. 
Ass'n  V.  Zumstein,  (S.  D.  Ohio  1894)  64 
Fed.  837,  (C.  C.  A.  dth  Cir.  1895)  67 
Fed.  1000,  37  U.  S.  App.  71,  15  C.  C.  A. 
153;  Missouri  Drug  Co.  t>.  Wyman,  (E.  D. 
Mo.  1904)  129  Fed.  623;  Preferred  Mer- 
cantile Co.  r.  Hibbard,  (C.  C.  Mass.  1950) 
142  Fed.  877;  U.  S.  v,  McKenna,  (W.  D. 
y.  Y.  1906)  149  Fed.  252;  (1896)  21  Op. 
Atty.-Gen.  313;  (1901)  23  Op.  Atty.-Gen. 
512;   (1903)  24  Op.  Atty.-Gen.  663. 


m.  AeiJBBTAISKENT  AND  DsnXRiaNATION 
BT  POSTMASTiat  GENERAL 

The  findings  of  the  Postmaster  General 
upon  which  he  issues  a  fraud  order,  *'  to 
be  binding  upon  the  court,  must  be  after 
investigation  and  a  hearing,''  and  "it  is 
very  doubtful  if  such  findings  are  con- 
clusive, in  the  absence  of  a  hearing,  be- 
cause, to  conclude  the  fact,  either  all  the 
facts  must  have  been  submitted  to  the 
Postmaster  General,  or  an  opportunity  to 
present  the  same."  Donnell  Mfg.  Co.  v. 
Wyman,  (E.  D.  Mo.  1907)  156  Fed.  415. 

In  Branaman  v.  Harris,  (W.  D.  Mo. 
1911)  189  Fed.  461,  where,  upon  a  sum- 
mary review  of  the  evidence,  before  the 
Postmaster  Goieral,  it  was  held  that  he 
was  justified  in  issuing  a  *'  fraud  order," 
the  court  said :  "  Bearing  in  mind  that 
these  investigations  are  not  in  contempla- 
tion of  law  invested  with  the  formalities 
which  attend  trials  in  the  courts  of  com- 
petent jurisdiction,  there  must  be  evi- 
dence of  a  legal  character  to  sustain  the 
finding  of  the  administrative  officers;  but 
necessarily  it  need  not  in  some  particu- 
lars be  presented  in  the  strict  form  de- 
manded in  court  trials.  It  is  contem- 
plated that  these  hearings  take  place  at 
the  seat  of  government,  that  the  wit- 
netaea  are  in  many  inatancea  widely  sepa- 


r«»tod.  and  that  the  personal  attendance 
of  those  who  testify  is  not  always  prac- 
ticable on  the  part  either  of  government 
or  respondent.  The  department  makes  use 
of  the  written  reports  and  investigations 
of  its  sworn  agents,  and  a^aavits  in  large 

fiart  take  the  place  of  personal  testimony, 
n  this  manner  the  hearing  was  conducted 
on  both  sides,  and  without  objection  from 
any  source." 

Where  the  party  against  whom  com- 
plaint was  made  as  a  basis  for  a  fraud 
order  under  this  section  had  two  weeks' 
notice  of  the  hearing  before  the  Post 
Office  Department,  and  appeared  and  in- 
troduced a  large  amount  of  testimony, 
and  afterward  had  all  the  time  requested 
for  preparation  of  brief  and  argument,  he 
had  'his  day  in  court  as  that  term  is 
used  in  connection  with  such  investiga- 
tion. Branaman  v,  Harris,  (W.  D.  Mo. 
1911)  189  Fed.  461,  holding  also  that  it 
was  no  objection  to  the  **  fraud  order " 
issued  after  such  investigation  that  the 
party's  request  for  a  continuance  at  the 
outset  of  the  in<][uiry  was  not  granted 
where  the  application  therefor  was  merely 
general  in  form,  contained  no  statement 
of  facts  from  which  its  necessity  could  be 
determined,  and  no  showing  was  made  as 
to  witnesses-  required,  nor  what  they 
might  be  expected  to  establish. 

The  use  of  the  postal  service  of  the 
United  States  is  not  a  matter  of  right, 
but  of  privilege,  limited  by  the  statutes 
declaring  certain  classes  of  matter  to  be 
nonmailable,  and  it  is  competent  for  the 
Post  Office  Department  to  determine  ex 
parte  that  a  concern  is  using  the  mails 
m  conducting  a  scheme  to  defraud,  in 
violation  of  the  statute,  and  to  base  an 
order  excluding  it  from  such  use  on  such 
finding.  If  a  hearing  is  granted  before 
the  issuance  of  such  an  order,  the  concern 
affected  may  properly  be  required  to  as- 
sume the  burden  of  proof,  and  to  show 
affirmatively  that  its  business  is  legiti- 
mate and  honest.  People's  U.  S.  Bank  t*. 
Gilson,  (E.  D.  Mo.  1905)   140  Fed.  1. 

In  Donnell  Mfg.  Co.  v.  Wyman,  (E.  D. 
Mo.  1907)  156  Fed.  415,  a  suit  in  equity 
against  a  postmaster,  the  court  entered 
an  order  directing  him  to  disregard  an 
instruction  by  the  Postmaster  General  to 
detain  the  complainant's  mall  for  a  pe- 
riod of  six  weeks,  pending  an  investiga- 
tion, which  might  or  might  not  result  in 
a  "fraud  order."  The  court  said:  "This 
court  does  not  now  hold  that  the  Post- 
master Greneral  cannot  make  all  needful 
orders  pending  the  hearing  and  in  further- 
ance of  the  hearing.  It  may  or  may  not 
be  that  the  Postmaster  General  or  those 
acting  in  his  name  for  a  limitod  time  can 
withhold  the  mail  of  the  addressee.  But 
this  court  can  reach  no  other  conclusion 
than  that  for  six  weeks  of  time  the  mail 
cannot  be  withheld.  A  reasonable  time 
only  need  be  given  the  party   for  such 
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hearing,  and,  if  the  party  prolongs  the 
hearing,  it  may  be  bo  that  the  Postmaster 
General  can  make  proper  orders  to  pro- 
tect the  public  from  schemes  of 
swindlers." 

A  fraud  order  may  be  issued  for  a  tIo- 
lation  of  R.  S.  sec.  6480,  embodied  in 
Penai^  Laws,  §  215,  vol.  7,  p.  812  (which 
denounces  as  a  crime  the  use  of  the 
mails  for  executing  schemes  to  defraud), 
though  it  is  not  made  to  appear  to 
the  Postmaster  General  that  the  person 
against  whom  such  order  is  issued  is 
actually  engaged  at  the  time  in  conduct- 
ing a  fraudulent  scheme.  The  oflfense 
conunitted  once,  and  a  fortiori  many 
times,  is  strong  evidence  that  the  offender 
is  actually  engaged  in  conducting  business 
fraudulently.  U.  S.  v.  Burton,  (E.  D. 
Mo.  1904)   131  Fed.  552. 

This  section  applies  to  two  classes  of 
cases:  First,  scnemes  for  the  distribu- 
tion of  money,  etc.,  by  lot,  chance,  or 
drawing;  second,  schemes  for  obtaining 
money  or  property  by  means  of  false  or 
fraudulent  pretenses,  etc.;  but  where  a 
fraud  order  appears  from  the  evidence  to 
have  been  justified,  it  is  not  vitiated  by 
the  fact  Uiat  the  Postmaster  General 
acted,  in  issuing  it,  on  the  theory  that  the 
party  against  whom  it  was  issued  be- 
longed to  the  second  of  these  classes  when 
in  fact  he  belohged  to  the  first  class. 
Public  Clearing  House  17.  Coyne,  (1904) 
194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S.  (L. 
ed.)  1092. 

An  order  made  under  this  section  is 
one  which  the  postmaster  is  bound  to 
obey  unless  the  Postmaster  General  ex- 
ceeded his  authority  in  making  it.  En- 
terprise Sav.  Assn.  i?.  Zumstein,  (C.  C.  A. 
6th  Cir.  1896)  67  Fed.  1000,  37  U.  S. 
Aipp.  71,  16  C.  C.  A.  153. 

The  Postmaster  General,  though  enti- 
tled to  pass  finally  on  questions  of  fact 
raised  in  such  proceedings,  has  not  ex- 
clusive jurisdiction  to  pass  on  questions 
of  law.  Rosenberger  r.  Harris,  (W.  D. 
Mo.  1906)   136  Fed.  1001. 

An  order  of  the  Postmaster  General  re- 
citing that  he  has  ceased  to  be  satisfied 
that  a  person  against  whom  a  fraud 
order  was  issued  is  engaged  in  a  fraudu- 
lent scheme,  and  in  terms  suspending  the 
operation  of  such  fraud  order,  appar- 
ently amounts  to  an  absolute  revocation ; 
and  a  subsequent  order  by  another  Post- 
master General  prohibiting  the  same  party 
from  using  the  registered -letter  and 
money-order  system  cannot  be  based  on 
the  finding  of  fraud  made  in  support  of 
the  original  order.  New  Orleans  Nat. 
Bank  v.  Merchant,  (E.  D.  La.  1884)  18 
Fed.  841. 

The  inquiry  provided  for  by  this  sec- 
tion is  "  a  matter  or  thing  "  concerning 
which  a  senator  of  the  United  States  is 
precluded  from  rendering  services  for  a 
pecuniary  compensation,  within  the  mean- 


ing of  R.  S.  sec.  1782.     U.  S.  v.  Burton, 
(£.  D.  Mo.  1904)   131  Fed.  662. 

IV.  Injunction    Against    E^nfobcement 

OF  Obdeb 

The  action  of  the  postmaster  in  seizing 
letters  and  returning  them  to  the  writers 
is  subject  to  revision  by  the  judicial  de- 
partment of  the  government  in  cases 
where  the  Postmaster  General  haa  ex- 
ceeded his  authority  under  the  statute. 
American  School  of  Magnetic  Healing  v, 
Mc Annuity,  (1902)  187  U.  S.  94,  23  S. 
Ct.  33,  47  U.  S.  (L.  ed.)  90,  reversing 
(W.  D.  Mo.  1900)  102  Fed.  666.  See 
also  Hoover  v,  McChesney,  (C.  C.  Ky. 
1897)  81  Fed.  472;  New  Orleans  Nat. 
Bank  v.  Merchant,  (E.  D.  La.  1884)  18 
Fed.  841,  distinguishing  between  discre- 
tionary and  ministerial  acts  and  holding 
that  the  court  had  jurisdiction  to  review 
the  action  of  the  Postmaster  General 
where  that  officer  had  failed  to  find  as  a 
fact  that  the  party  a^gainst  whom  a  fraud 
order  was  issued  was  actually  engaged  in 
an  illegitimate  enterprise. 

Prior  to  the  decision  in  the  McAnnulty 
case,  cited  in  the  last  preceding  para- 
graph, the  Circuit  Court  of  Appeals  held 
that  by  this  section  and  R.  S.  sec.  4027, 
infra,  p.  226,  Congress  reposed  in  the 
Postmaster  General  an  unlimited  discre- 
tion as  to  when  and  where  he  shall  ex- 
tend the  facilities  afforded  by  the  regis- 
try and  money -order  de|>artmeiits  of  the 
postal  service;  that  the  determination  of 
the  question  whether  a  particular  enter- 
prise was  vicious  involved  the  exercise  of 
judgment  and  discretion  by  the  Post- 
master General;  and  that  this  very  fact 
operated  to  place  his  determination  be- 
yond the  control  or  review  of  the  courts 
bv  means  of  mandamus  or  injunction, 
iinterprise  Sav.  Assn.  v,  Zumstein,  (C.  C. 
A.  6th  Cir.  1895)  67  Fed.  1000,  37  U.  S. 
App.  71,  15  C.  C.  A.  153,  affirming  (S.  D. 
Ohio  1894)  64  Fed.  837.  But  the  action 
of  the  Postmaster  General  will  not  be 
reviewed  by  a  court  in  doubtful  cases. 
Public  Clearing  House  v.  Coyne,  (1904) 
194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S. 
(L.  ed.)   1092. 

A  federal  court  of  equity  haB  jurisdic- 
tion of  a  suit  to  determine  whether  or 
not  the  matter  because  of  which  it  is  pro- 
posed to  excludie  a  newspaper  from  the 
mails  has  been  legally  held  to  be  un- 
mailable  by  the  Postmaster  General,  un- 
der the  statutes  of  the  United  States,  and 
if  his  action  is  found  to  be  unauthorized 
to  enjoin  the  exclusion  of  such  paper. 
Brooklyn  Daily  Eagle  v,  Voorhies,  (E.  D. 
N.  Y.  f910)   181  Fed.  679. 

The  courts  will  not  review  the  action 
of  the  Postmaster  General  where  the  com- 
plaining party  has  had  reasonable  oppor- 
tunity to  be  heard,  unless  the  case  is  one 
wherein,  upon  the  state  of  facta  laid  be* 
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fore  the  officer,  it  is  legally  impossible  to 
hold  that  the  complaining  party  was  ea- 
ga^ed  in  obtaining  money  through  the 
mails  by  false  or  fraudulent  representa- 
tionsw  Missouri  Drug  Co.  t>.  Wyman,  (E. 
B.  Mo.  1004)    120  Fed.  623. 

In  a  doubtful  case  within  his  jurisdic- 
tion, in  the  absence  of  fraud  or  gross 
mistake  of  fact,  where  there  is  some  evi- 
dence satisfactory  to  the  Postmaster 
General  to  sustain  a  fraud  order  issued 
under  this  section  and  K.  S.  sec.  4041,  as 
amended  infra,  p.  231,  his  decision  of  a 
question  of  fact  on  which  the  order  is 
founded  is  conclusive  and  will  not  be  re- 
viewed by  the  courts.  People's  U.  S.  Bank 
V.  Gilson,  (C.  C.  A.  8th  Cir.  1008)  161 
Fed.  286,  88  C.  C.  A.  332,  affirming  (E.  D. 
Mo.  10O5)   140  Fed.  1. 

Under  this  section  and  R.  S.  sec.  4041, 
infrOy  p.  231,  the  Postmaster  General 
may  find  that  a  concern  is  using  the 
malls  in  conducting  a  scheme  to  defraud 
which  warrants  the  issuance  of  such  an 
order  on  the  evidence  of  the  agents  and 
inspjectors  of  the  department,  and  such  a 
finding  cannot  be  reviewed  by  the  courts 
in  so  far  as  it  involves  questions  of  fact, 
nor  unless  a  plain  error  of  law  is  shown. 
People's  U.  S.  Bank  v.  Gilson,  (E.  D.  Mo. 
1005)    140  Fed.  1. 

In  Hall  V,  WiUcox,  (S.  D.  N.  Y.  1006) 
225  Fed.  333,  denying  a  motion  for  in- 
junction pendente  lite  to  restrain  a 
postmaster  from  executing  a  fraud  order 
of  the  Postmaster  General,  the  court  said : 
"Whffli  the  Postmaster  General,  pursuant 
to  the  acts  of  Congress  now  in  force, 
satisfies  himself  that  any  given  person  is 
obnoxious  to  the  statutes  in  question,  is- 
sues a  '  fraud  order '  accordingly;  and  on 
being  called  to  account  in  the  courts  cer- 
tifies that  he  has  reached  his  conclusion 
on  evidence  satisfactory  to  himself,  the 
presumption  is  that  his  conclusion  is 
ri^t.  It  may  not  lutve  be«i  reached  by 
the  ordinary  methods  of  courts,  the  rules 
of  evidence  may  have  been  disregarded, 
the  investigation  may  have  been  secret 
and  ex  parte;  but  these  are  details  for 
which  relief  must  be  souf^ht  from  Con- 
gress and  not  from  the  judiciary  —  the 
presumption  still  exists.  I  do  not  think 
that  presumption,  however,  incontrovert- 
ible. If  it  were,  every  such  bill  as  this 
(which  admits  the  issuance  of  a  fraud 
order)  would  be  open  to  demurrer.  It 
may  be  that  the  Postmaster  General  has 
exceeded  the  statutory  grant  of  power, 
or  exercised  it  wantonly,  or  maliciously. 
The  presumption,  however,  is  ample  to 
put  upon  a  complainant  a  burden  of  proof 
which  it  is  difficult  to  imagine  him  meet- 
ing on  a  motion  for  preliminary  injunc- 
tion,'' 

In  9anden  r.  Morgan,  (S.  D.  K.  Y. 
1915)  225  Fed.  266,  denying  a  motion  for 
preliminary  injunction  to  restrain  the  de- 
fendant   postmaster    from    enforcing    a 
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"fraud  order"  issued  by  the  Postmaster 
General  pursuant  to  the  provisions  of  the 
text  section  and  R.  S.  sec.  4041,  as 
amended,  infrcF,  p.  231,  the  plain  tiff  in 
this  suit  being  in  receipt  of  about  $500  a 
day  for  belts  generating  and  conveying 
electric  currents,  the  court  said:  "The 
opinion  of  the  solicitor  for  the  Post  Office 
Department,  dated  October  31,  1014,  is  a 
carefully  considered  and  comprehensive 
review,  judicial  in  tone,  which  aptly  seta 
forth  the  facts  disclosed  by  the  record 
and  states  certain  conclusions  fully  justi- 
fied by  that  record.  The  proceeding  be- 
fore the  Postmaster  General  was  inde- 
pendent of  the  proceedings  before  the 
grand  and  petit  juries,  and  the  decision 
arrived  at  by  dae  Postmaster  General 
was  an  independent  conclusion  upon  a 
full  and  fair  hearing.  Indeed,  so  far  as 
the  record  shows,  there  was  afforded  to 
plaintiff  opportunity  for  explanation, 
testimony,  and  argument  quite  as  full  as 
might  be  expected  at  the  hands  of  a 
court.  There  are  many  acts  of  executive 
officials  which  are  not  reviewable  by  the 
courts,  and  in  a  case  of  this  character,  a 
preliminary  injunction  should  not  issue 
unless  the  court  is  clearly  convinced  that 
plaintiff  will  ultimately  prevail.  In  my 
view,  the  Post  Office  Department  should 
be  encouraged  in  promptly  stopping  a 
fraudulent  use  of  the  mails,  and  should 
be  restricted  in  its  activities  in  that  di- 
rection only  where  it  is  clear  that  the 
Postmaster  General  has  gone  beyond  his 
power  or  (as  is  difficult  to  believe)  has 
acted  wantonly  or  maliciously.  By  the 
prompt  as  well  as  fair  exercise  of  the 
power  conferred  by  sees.  3020  [this  sec- 
tion] and  4041  R.  8.  [infra,  p.  231],  much 
damage  to  the  public  can  be  avoided, 
many  unfortunate  and  foolish  people  may 
be  spared  from  suffering  what  to  them 
constitutes  a  considerdible  loss,  and  some 
long  and  tedious  trials  on  indictments 
can  be  averted.  There  is  nothing  in  the 
case  of  American  Skshool  of  Magnetic 
Healing  t?.  McAnnulty,  [1002]  187  U.  S. 
04,  23  S.  Gt.  33,  47  U.  S.  (L.  ed.)  00, 
which  entitles  plaintiff  to  a  preliminary 
injunction,  for  in  the  case  at  bar  the 
Postmaster  General  has  arrived  at  con- 
clusions of  fact  based,  as  I  may  repeat, 
upon  a  full  hearing.  If  the  Postmaster 
Genersd  is  right,  tiien  to  abrogate  the 
fraud  order  pending  the  litigation  would 
result  in  subjecting  the  public  to  loss 
which  probably  could  not  be  repaired. 
If  the  Postmaster  General  is  wrong,  then 
the  plaintiff  may  suffer  some  financial 
loss  for  the  time  being,  and  this  he  has 
already  suffered  for  a  number  of  months 
without  application  for  relief  to  the 
courts.  In  the  circumstances,  however, 
plaintiff,  if  he  so  desires,  is  entitled  to  a 
ftpeedy  trial,  and,  in  denying  the  motion, 
the  order  may  provide  that  the  cause  may 
be  placed  on  the  June  equity  calendar  at 
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the  option  of  the  plaintiff."  In  the  same 
ease  it  was  also  held  that  a  verdict  of 
acquittal  on  an  indictment  for  alleged 
violation  of  section  215  ot  Penal  Laws, 
vol.  7,  p.  812,  was  in  no  sense  res  adju- 
dicata  as  to  the  present  proceeding. 

In  Branaman  v.  Harris,  (W.  D.  Mo. 
1911)  189  Fed.  461,  denying  a  motion  for 
preliminary  injunction  against  a  post- 
master to  restrain  execution  of  a  fraud 
Girder  issued  under  the  text  section  and 
H.  S.  see.  4041,  as  amended,  infra^  p.  231, 
the  court  said:  "The  law  governing  the 
authority  of  the  Postmaster  General  in 
cases  of  this  nature  has  been  clarified 
and  settled  by  recent  exhaustive  opin- 
ions both  by  the  Supreme  Court  of  the 
United  States  and  the  Court  of  Appeals 
for  this  circuit.  It  has  been  the  settled 
law  in  this  country  for  more  than  100 
years  that  courts  will  not  interfere  to 
control  an  executive  officer  in  the  dis- 
charge of  a  duty  involving  the  exercise  of 
judgment  and  discretion.  Beginning  with 
the  opinion  of  Chief  Justice  Marshall  in 
Marbury  t?.  Madison,  [1803]  1  Cranch 
[137]  166,  2  U.  S.  (L.  ed.)  60,  this  doc- 
trine has  been  steadily  maintained.  .  .  . 
In  the  foregoing  cases  the  supervisory 
control  retained  by  the  courts  over  the 
acts  of  executive  officers  is  well  defined. 
If  fraud  is  present  and  the  executive 
officer  acts  arbitrarily  and  without  sub- 
stantial and  credible  evidence  to  support 
his  conclusions,  or  entirely  beyond  the 
limits  of  his  powers,  and  without  the  au- 
thority of  any  law,  the  citizen  is  not  with- 
out his  remedy.  But  what  is  the  extent 
of  the  court's  inquiry  in  such  cases?  It 
will  examine  into  the  charges  of  fraud, 
if  any;  it  wiH  note  whether  the  adminis- 
trative officer  has  acted  in  the  matter 
within  his  authority;  it  will  ascertain 
what  proceedings  were  had  and  what  evi- 
dence was  produced  before  him;  and,  if 
it  finds  that  there  was  no  fraud,  that  the 
officer  has  acted  within  the  authority  con- 
ferred upon  him  by  statute,  and  that 
there  was  credible  evidence  before  him 
tending  to  sustain  his  decision,  then  it 
will  properly  proceed  no  further  with 
that  inquiry,  because  it  has  no  jurisdic- 
tion to  do  so.  It  cannot  review  his  de- 
cision and  substitute  its  judgment  for 
his  upon  the  questions  of  law  and  faet 
confided  by  law  to  his  discretion.  To 
hold  otherwise  would  be  to  set  at  naught 
the  well-considered  and  consistent  de- 
cisions of  our  courts  of  last  resort  for 
more  than  a  century.  .  .  ,  The  only 
logical  deduction  from  the  foregoing  pro- 
nouncements, and  many  others  which 
might  be  added,  is  that  the  only  cases  in 
which  courts  will  disturb  such  a  decision 
are  when  it  is  tainted  with  fraud,  abso- 
lutely without  authority  of  law,  clearly 
outside  of  the  statute,  or  perhaps  clearly, 
palpably,  and  obviously  wrong.  In  other 
words,  where  the  question  of  wrong  ad- 


mits of  no  doubt.  The  decision  will  be 
upheld  if  sustained  by  some  credible  evi- 
dence. ...  It  can  now  no  longer  be 
doubted  that  what  might  otherwise  be  a 
legitimate  business  or  profession  may  be 
so  conducted  as  to  render  it  a  vehicle  of 
fraud  and  deception  and  within  the  pur- 
view of  these  statutes.  .  .  .  It  is  earn- 
estly urged  upon  the  court,  by  counsel 
for  complainant,  that  this  is  not  the  final 
hearing  of  the  case,  and  that  it  is  suffi- 
cient to  justify  the  granting  of  a  tempo- 
rary restraining  order  if  the  complainant 
shows  the  existence  of  a  prima  facie  right 
with  a  threatened  injury  to  that  right  by 
the  defendant,  and  that  the  granting  of 
such  an  order  will  be  less  injurious  to  the 
defendant  than  the  refusal  to  grant  it 
will  be  to  the  complainant.  This  is  no 
doubt  a  correct  statement  of  equity  prac- 
tice in  cases  to  which  it  applies.  But  we 
start  here  with  certain  presumptions  in 
favor  of  the  action  of  an  administrative 
officer  of  the  government  which  must  be 
overcome  by  a  strong  showing  to  the 
effect  that  his  discretion  has  been  improp- 
erly exercised.  This  showing,  in  the 
view  of  the  case  already  expressed,  the 
complainant  has  failed  to  make;  nor  is 
it  probable  that  he  can  be  more  success- 
ful on  final  hearing.  The  additional  evi- 
dence produced  before  this  court  was  little 
more  than  an  amplification  of  that  pro- 
duced before  the  Postmaster  General.  It 
added  no  new  features  and  little,  if  any, 
additional  weight;  nor  has  complainant 
indicated  that  he  can  present  his  conten- 
tion more  effectively  upon  final  hearing." 

Where  the  Postmaster  General  issues  a 
fraud  order,  "  his  decision  on  the  fa<?tft 
is  final,  if  there  be  any  evidence  at  all 
on  which  he  may  act,"  and  **  it  can  be 
only  in  a  clear  case  of  error  that  a  court 
can  overrule  the  decision  of  the  postmas- 
ter, even  on  the  law."  Putnam  r.  Morgan. 
(S.  D.  N.  Y.  1909)  172  Fed.  450,  where 
the  court  declined  to  grant  injunction 
against  enforcement  of  a  fraud  order,  al- 
though the  court  was  inclined  to  think 
the  articles  sent  fairly  answered  their 
description  in  the  party's  advertisement, 
but  said  "if  a  writ  [of  injunction]  is  to 
go,  I  must  go  further,  and  hold  that  no 
one  can  reasonably  conclude  anything  else, 
and  I  will  not  say  that." 

A  bill  in  equity  cannot  be  maintained 
in  a  federal  court  to  enjoin  the  enforce- 
ment of  a  fraud  order  made  by  the  Post- 
master Greneral  unless  it  makes  it  a  clear 
prima  facie  case  that  the  facts  adduced 
before  him  could  not  possibly  support 
such  order,  or  that  complainant's  legal 
or  constitutional  rights  nave  been  vio- 
lated, and  such  a  bill  is  insufficient  where 
it  shows  a  hearing  upon  due  notice  on 
charges  of  fraud  clearly  within  the  stat 
ute,  but  does  not  show  what  proofs  werr 
adduced.  Appleby  t\  Cluss,  (C.  C.  N.  J. 
1908)    160  Fed.  984. 
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An  injunction  restraining  a  postmaster 
from  continuing  to  withhold  the  plaintiff's 
mail,  pursuant  to  a  fraud  order,  would 
not  be  objectionable  as  a  mandatory  in- 
junction. Fairfield  Floral  Co.  r.  Brad- 
bury, (C.  C.  Me.  1898)  87  Fed.  415, 
vhere  the  court  said :  ^'  If,  incidentally, 
this  would  compel  the  postmaster  to  per- 
form some  minor  things  which,  in  the 
ordinary  course  of  business,  he  would  per- 
form, this  would  not  render  it  a  manda- 
tory injunction.  This  is  well  expressed 
in  Lennon's  Case,  [18971  166  U.  S.'548, 
556,  17  S.  Ct.  658,  [41  U.  S.  (L.  ed.) 
1110]." 

V.  Cebtiorabi  to  Review  "Fraud 
Order  " 

Certiorari  does  not  lie  to  review  a  rul- 
ing of  the  Postmaster  General  that  a 
fraud  order  should  issue.  Degge  r.  Hitch- 
cock, (1913)  229  U.  S.  162,  33  S.  Ct. 
639,  57  U.  S.  (L.  ed.)  1135,  wherein 
the  court  said:  "The  appellant  insists 
that  under  these  common  law  principles 
the  writ  should  issue  here  because,  having 
to  act  '  upon  evidence  satisfactory  to 
him'  (Rev.  Stat.  §  3929),  and  notice 
and  a  hearing  having  been  given,  the 
Postmaster  General  acted  in  a  judicial 
capacity  in  making  the  order,  which  was 


therefore  subject  to  review  on  certiorari, 
because  he  exceeded  his  jurisdiction  and, 
without  any  proof  of  fraud  in  the  use 
of  the  mails,  deprived  appellants  of  the 
valuable  right  to  receive  letters  and 
money  through  the  post  office.  It  is 
true  that  the  Postmaster  General  gave 
notice  and  a  hearing  to  the  persons  spe- 
cially to  be  affected  by  the  order  and 
that  in  making  his  ruling  he  may  be  said 
to  have  acted  in  a  quasi- judicial  capacity. 
But  the  statute  was  passed  primarily  for 
the  benefit  of  the  public  at  large  and  the 
order  was  for  them  and  their  protection. 
That  fact  gave  an  administrative  quality 
to  the  hearing  and  to  the  order  and  was 
sufficient  to  prevent  it  from  being  subject 
to  review  by  writ  of  certiorari.  The  Post- 
master General  could  not  exercise  judicial 
functions,  and  in  making  the  decision  he 
was  not  an  officer  presiding  over  a  tribu- 
nal where  his  ruling  was  final  unless  re- 
versed. Not  being  a  judgment,  it  was 
not  subject  to  appeal,  writ  of  error,  or 
certiorari.  Not  being  a  judgment,  in  the 
sense  of  a  final  adjudication,  the  appel- 
lants were  not  concluded  by  his  decision, 
for  had  there  been  an  arbitrary  exercise 
of  statutory  power  or  a  ruling  in  excess 
of  the  jurisdiction  conferred,  they  had 
the  right  to  apply  for  find  obtain  appro- 
priate relief  in  a  court  of  equity." 


Sec.  3932.  [Begistry  of  letters  containing  fractional  currency.]  Under 
sach  regulations  as  the  Postmaster  General  may  prescribe,  all  postmasters 
are  authorized  to  register  in  the  manner  prescribed  by  law,  but  without 
payment  of  any  registration  fee,  all  letters  containing  fractional  or  other 
currency  of  the  United  States,  which  shall  be  by  them  sent  by  mail  to  the 
Treasurer  of  the  United  States  for  redemption ;  and  the  postmaster  at  the 
city  of  Washington,  in  the  District  of  Columbia,  shall  register,  in  like 
manner,  without  charge,  all  letters  containing  new  currency  returned  for 
currency  redeemed,  which  shall  be  received  by  him  from  the  Treasurer, 
in  sealed  packages,  marked  with  the  word  **  register  "  over  the  oflScial 
signature  of  the  said  Treasurer.   [R,  8.] 

Act  of  June  8,  1S72,  ch.  335,  17  Stat.  L.  307. 

Thla  section  originally  appeared  in  Revised  Statutes,  ch.  7,  "  Unclaimed  Dead  and 
Request  Letters,"  which  is  given  in  the  following  subdivision  VIII  of  this  title,  but 
is  placed  here  with  other  provisions  relating  to  registered  mail. 


Sec.  4.  [Postmaster-General's  powers  as  to  lottery  mail  matter.]  That 
the  powers  conferred  upon  the  Postmaster  General  by  the  statute  of 
eighteen  hundred  and  ninety,  chapter  nine  hundred  and  eight,  section 
two,  are  hereby  extended  and  made  applicable  to  all  letters  or  other 
matter  sent  by  mail.    [28  Stat,  L,  964.] 

This  is  the  final  section  of  an  Act  of  March  2,  1895,  ch.  191,  entitled  <'An  Act  for 
the  suppreflsion  of  lottery  traffic  through  national  and  interstate  commerce  and  the 
poital  wrvioe  subject  to  the  jurisdiction  and  laws  of  the  United  States.'' 
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Section  1  of  this  Act  was  incorporated  in  Pknal  Laws,  §§  213,  237,  vol.  7,  pp.  805, 
861.  Section  2  of  this  Act  provided  tliat  certain  laws  should  be  applicable  to  the 
enforcement  of  the  Act;  ana  section  3  of  thiu  Act  provided  that  notliing  therein 
contained  should  be  construed  to  repeal  certain  Acts.  Sections  1  and  2  were  repealed 
by  section  341  of  said  Penal  Laws,  vol.  7,  p.  J>89. 

The  Act  of  Sept.  10,  1890,  ch.  908,  §  2,  to  which  reference  is  made  in  the  text, 
amended  R.  S.  sec.  3929,  supra,  p.  137. 

Constitutionality     and     construction. —  Healing  v.  McAnnuIty,  (W.  D.  Mo.  1900) 

This  section  was  construed  in  connection  102  Fed.  665;  Missouri  Drug  Co.  r.  Wy- 

with  R.  S.  sec.  3929,  supra,  p.   137,  and  man,  (E.  D.  Mo.  1904)   129  Fed.  623;  and 

was  held   not  to  be  unconstitutional,  in  (1890)  21  Op.  Atty.-Gen.  313. 

Public  Clearing  House  f.  Coyne,    (1904)  See  notes  to  R.  S.  sec.  3929,  as  amended^ 

194  U.  S.  497,  24  S.  Ct.  789,^8  U.  S.  (L.  supra,  p.  137. 
ed.)    1092;  American  School  of  Magnetic 


[Sec.  1.]  [Indemnity  for  loss  of  first  class  matter.]  •  •  •  That 
hereafter  the  Postmaster  General  may  increase  the  amount  of  indemnity 
provided  for  in  Act  of  February  twenty-seventh,  eighteen  hundred  and 
ninety-seven,  an  Act  amendatory  of  section  thirty-nine  hundred  and 
twenty-six  of  the  Revised  Statutes,  to  not  exceeding  one  hundred  dollars. 
[32  Stat  L.  1174.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1903,  ch.  1009. 

A  similar  provision,  without  the  word  "hereafter,"  appeared  in  the  Act  of  April  21, 
1902,  ch.  563,  32  Stat.  L.  117. 

R.  S.  sec.  3926,  as  amended  by  the  Act  of  Feb.  27,  1897,  ch.  340,  mentioned  in  the 
text,  is  given  supra,  p.  136. 


[Sec.  1.]  [Indemnity  allowed  for  lost  third  or  fourth  class  matter  — 
limit.]  •  •  •  That  the  Postmaster  Gteneral  is  hereby  authorized  to  indem- 
nify the  senders  or  owners  of  third  and  fourth  class  domestic  registered  mat- 
ter lost  in  the  mails,  the  indemnity,  which  shall  be  paid  out  of  the  postage 
revenues,  not  to  exceed  twenty-five  dollars  for  a  single  piece  of  registered 
matter  or  the  actual  value  thereof  if  less  than  twenty -five  dollars: 
Provided,  That  no  indemnity  shall  be  paid  if  the  loser  has  been  otherwise 
reimbursed.    [36  Stat.  L.  1337.] 

This  is  a  provision  of  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch. 
241. 


Vm.  UirCLAIMED,  DEAD,  AND  BEQUEST  LETTERS 

Sec.  3930.  [Advertising  letters.]  The  Postmaster-General  may  direct 
the  publication  of  the  list  of  non-delivered  letters  at  any  post-office  by 
written  list  posted  in  some  public  place,  or,  when  he  shall  deem  it  for  the 
public  interest,  he  may  direct  the  publication  of  such  list  in  the  daily 
or  weekly  newspaper  regularly  published  within  the  post-office  delivery 
which  has  the  largest  circulation  within  such  delivery;  and  where  no 
daily  newspaper  is  published  within  the  post-office  delivery,  such  list  may 
be  published  in  the  daily  newspaper  of  any  adjoining  delivery  having  the 
largest  circulation  within  the  delivery  of  the  post-office  publishing  the  list ; 
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and  in  case  of  dispute  as  to  the  circulation  of  competing  newspapers^  the 
postmaster  shall  receive  evidence  and  decide  upon  the  fact.  Such  list  shall 
be  published  as  frequently  as  the  Postmaster-General  may  deem  proper,  but 
not  oftener  than  once  a  week.    [jB.  S.] 

Act  of  June  8,  1S72,  ch.  335,  17  Stat.  L.  307. 

Sections  3930-3940  constitute  chapter  7  of  title  46  of  the  Revised  Statutes  entitled 
''Unclaimed,  Dead  and  Request  Letters.'^  Of  these,  R.  S.  sec.  3932,  providing  for  the 
registry  of  letters  containing  curr«icy,  is  given  supra,  p.  147,  with  other  provisions 
relating  to  registered  mail. 


A  postmaster  is  not  liable  to  newspaper 
publishers  for  a  breach  of  duty  in  refus- 
ing to  receive  the  proofs  offered  by  them 
in  regard  to  the  circulation  of  their  paper, 
and  to  give  them  the  publishing  of  the 
list  of  letters  remaining  in  the  post  office, 
according  to  the  Act  of  Congress  and  the 
instructions  of  the  Postmaster  General, 
wherebv  they  lost  the  employment  and 
the  gains  and  profits  arising  therefrom. 
Strong  r.  Campbell,  (1S51)  11  Barb. 
(N.  Y.)  135,  where  the  court  said:  "The 
case  of  Fosters  p.  McKibben,  postmaster 
of  Pittsburg,  in  the  district  court  of  Alle- 
gheny county  (reported  in  the  American 
I#aw  Journal,  new  series,  vol.  1,  p.  411) 
is  directly  in  point.  The  case  is  nearly 
in  its  facts  identical  with  this,  and  the 


court  held  that  the  action  could  not  be 
maintained.''  Judgment  in  Fosters  t\  Mc- 
Kibben, above  cited,  was  affirmed  in  (1850) 
14  Pa.  St.  168,  where  the  court  said: 
"A  public  duty  has  never  been  enforced 
by  a  private  action,  except  when  it  has 
been  specifically  given  by  statute."  But 
the  court  also  there  said:  ''Though  a 
postmaster  is  not  answerable  to  a  pub- 
lisher, he  would  be  answerable  to  a  cor- 
respondent whose  letter  had  miscarried 
for  >vant  of  publication  according  to  the 
terms  of  the  statute,  because  a  party  ac- 
tually injured  sitands  on  better  ground 
than  one  who  is  not,  and  for  the  same 
reason  that  such  a  party  may  have  an 
action  against  the  author  of  a  public 
nuisance.  " 


Sec.  3931.  [Advertising  foreign  letters.]  The  list  of  non-delivered 
letters  addressed  to  foreign-born  persons  may  be  published  in  a  newspaper 
printed  in  the  language  most  used  by  them,  which  shall  be  selected  in  the 
manner  prescribed  in  the  preceding  section.    [R,  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  307. 

S.  S.  sec.  3933.    See  the  note  to  the  preceding  R.  S.  sec.  3930. 

Sec.  3933.  [Posting  lists  of  advertised  letters.]  Every  postmaster 
shall  post,  in  a  conspicuous  place  in  his  office,  a  copy  of  each  list  of  non- 
delivered  letters  immediately  after  its  publication.     [B,  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 

Sec.  3934.  [Pay  for  advertising  letters.]  The  compensation  for  pub- 
lishing the  list  of  non-delivered  letters  shall  in  no  case  exceed  one  cent 
for  each  letter  so  published.    [B.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 

Sec.  3935.  [Charge  on  advertised  tetters.]  All  letters  published  as 
non-delivered  shall  be  charged  with  one  cent  in  addition  to  the  regular 
postage,  to  be  accounted  for  as  part  of  the  postal  revenue.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 


Sec  3936.  [Betum  of  undelivered  letters.]  The  Postmaster-General 
may  regulate  the  period  during  which  undelivered  letters  shall  remain  in 
any  post  office,  and  when  they  shall  be  returned  to  the  dead-letter  office ; 
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and  he  may  make  regulations  for  their  return  from  the  dead-letter  office 
to  the  writers,  when  they  cannot  be  delivered  to  the  parties  addressed. 
[jB.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 

Sec.  3937.  [Unpaid  letters  to  dead-letter  office.]  All  domestic  letters 
deposited  in  any  post-office  for  mailing,  on  which  the  postage  is  wholly 
unpaid  or  paid  less  than  one  full  rate  as  required  by  law,  except  letters 
lawfully  free,  and  duly  certified  letters  of  soldiers,  sailors,  and  marines  in 
the  service  of  the  United  States,  shall  be  sent  by  the  postmaster  to  the  dead- 
letter  office  in  Washington.  But  in  large  cities  and  adjacent  districts  of 
dense  population,  having  two  or  more  post-offices  within  a  distance  of 
three  miles  of  each  other,  any  letter  mailed  at  one  of  such  offices  and 
addressed  to  a  locality  within  the  delivery  of  another  of  such  offices,  which 
shall  have  been  inadvertently  prepaid  at  the  drop  or  local  letter  rate  of 
postage  only,  may  be  forwarded  to  its  destination  through  the  proper  office, 
charged  with  the  amount  of  the  deficient  postage,  to  be  collected  on 
delivery.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 

Sec.  3938.  [Proceeds  of  valuable  dead  letters.]  Dead  letters  contain- 
ing  valuable  inclosures  shall  be  registered  in  the  dead-letter  office;  and 
when  they  cannot  be  delivered  to  the  party  addressed  nor  to  the  writer, 
the  contents  thereof  shall  be  disposed  of,  and  a  careful  account  shall  be 
kept  of  the  amount  realized  in  each  case,  which  shall  be  subject  to  reclama- 
tion by  either  the  party  addressed  or  the  sender,  for  four  years  from  the 
registry  thereof;  and  all  other  letters  of  value  or  of  importance  to  the 
party  addressed  or  to  the  writer,  and  which  cannot  be  returned  to  either, 
shall  be  disposed  of  as  the  Postmaster  General  may  direct.     [jB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 

This  section  was  amended  by  an  Act  of  July  28,  1916,  ch.  261,  §  1.  See  Pamph. 
Supp.  No.  8,  Fed.  Stat.  Ann.  p.  219,  1918  Supp.  Fed.  Stat.  Ann. 

Provisions  relating  to  the  disposition  of  unclaimed  money  found  in  dead  letters 
were  made  by  R,  S.  sec.  4050,  infra,  p.  250. 

Sec.  3939.  [Request  to  be  returned.]  When  the  writer  of  any  letter  on 
which  the  postage  is  prepaid  shall  indorse  on  the  outside  thereof  his  name 
and  address,  such  -letter  shall  not  be  advertised,  but,  after  remaining 
uncalled  for  at  the  office  to  which  it  is  directed  the  time  the  writer  may 
direct  or  the  Postmaster  General  prescribe,  shall  be  returned  to  the  writer 
without  additional  charge  for  postage,  and  if  not  then  delivered,  shall  be 
treated  as  a  dead  letter.    [B,  8.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  24,  1910, 
ch.  380,  36  Stat.  L.  630.    As  originally  enacted  it  was  as  follows: 

"  Sec.  3939.  When  the  writer  of  any  letter  on  which  the  postage  is  prepaid  shall 
indorse  upon  the  outside  thereof  his  name  and  address,  such  letter  shall  not  Ikj 
advertised,  but  after  remaining  uncalled  for  at  the  office  to  which  it  is  directed  thirty 
days,  or  the  time  the  writer  may  direct,  shall  be  returned  to  him  without  additional 
charge  for  postage,  and  if  not  then  delivered  shall  be  treated  as  a  dead  letter." 

Act  of  June  8,  1872,  ch.  335,  17  SUt.  L.  308. 
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Sec.  3940.  [Forwarding  letters  from  one  office  to  another.]  Prepaid 
letters  shall  be  forwarded  from  one  post-office  to  another,  at  the  request  of 
the  party  addressed,  without  additional  charge  for  postage.     [B,  8.] 

Act  of  JuBe  8,  1872,  ch.  336,  17  Stat.  L.  308. 

Sec  4061.  [Disposal  of  uncalled-for  printed  matter.]  The  Postmaster- 
General  may  provide,  by  regulations,  for  disposing  of  printed  and  mail- 
able matter  which  may  remain  in  any  post-office,  or  in  the  Department,  not 
called  for  by  the  party  addressed ;  but  if  the  publisher  of  any  refused  or 
micalled-for  newspaper  or  other  periodical  shall  pay  the  postage  due 
thereon,  such  newspaper  or  other  periodical  shall  be  excepted  from  the 
operation  of  such  regulations.  [B,  8.] 

« 

Act  of  June  8,  1872,  cIl  336,  17  Stat.  L.  292. 


IX.    OONTBAGTS  FOB   CABBTINO  THE  MAIL 

R.  S.  sec.  3941*   This  section  was  as  follows: 

"Sec.  3041.  Before  making  any  contract  for  carrying  the  mail,  other  than  those 
hereinafter  excepted,  the  Postmaster-General  shall  give  public  notice  by  advertising 
once  a  week  for  six  weeks  in  one  or  more,  riot  exceeding  five,  newspapers  published  in 
the  State  or  Territory  where  the  service  is  to  be  performed,  one  of  which  shall  be 

Sublished  at  the  seat  of  government  of  such  State  or  Territory;  and  such  notice  shall 
escribe  t)ie  route,  the  time  at  which  the  mail  is  to  be  made  up,  the  time  at  which  it 
is  to  be  delivered,  and  the  frequency  of  the  service;  and  the  Postmaster-General  shall 
direct,  by  special  order  in  each  case,  the  newspapers  in  which  mail-lettings,  or  other 
proposals  relative  to  the  business  of  his  Department,  shall  be  advertised,  and  no  pub- 
lisher shall  be  paid  for  such  advertisements  without  having  been  requested  by  the 
Postmaster-Oeneral  to  publish  the  same."  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
313. 

It  was  superseded  by  the  Act  of  March  1,  1881,  ch.  96,  §  1,  given  as  amended  infra, 
p.  175. 

Sections  3941-3963  constitute  chapter  8  of  title  46  of  the  Revised  Statutes,  entitled 
"Oontracts  for  Carrying  the  Mail." 


Sec.  3942.  [Contracts  with  railways  without  advertising.]  The  Post- 
master General  may  enter  into  contracts  for  carrying  the  mail,  with  rail- 
way companies,  without  advertising  for  bids  therefor.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 


Contracts  made  under  this  section 
should  be  in  the  name  of  the  United 
States,  as  directed  by  R.  S.  sec.  403, 
tupra,  p.  23,  and  R.  S.  sec.  3949,  infra, 
p.  154,  but  the  provisions  of  those  sec- 
tions are  directory  merely  in  this  respect, 
and  the  fact  that  a  contract  is  made  in 
the  name  of  the  Post  Office  Department 
will  not  render  it  invalid  if  it  is  other- 
wise unobjectionable.  (1885)  18  Op. 
Atty.-Gen.   112. 

Necessity  of  writing. —  The  provision  in 
this  section  that  contracts  with  railway 
companies  may  be  made  without  advertia- 
ing  for  bids  is   exceptional  only  to  the 


extent  specified,  and  does  not  operate  as 
an  exception  to  the  general  requirement 
that  contracts  for  carrying  the  mail  shall 
be  in  writing.  (1878)  15  Op.  Attv.-Gen. 
482. 

Interest  of  member  of  or  delegate  to 
Congress. — Contracts  made  under  this  sec- 
tion need  not  contain  the  express  condi- 
tion mentioned  in  R.  S.  sec.  3741,  in 
Public  Co^jtracts,  to  the  eflPect  that  no 
member  of  or  delegate  to  Congress  has 
an  interest  therein.  (1885)  18  Op.  Atty.- 
Gen.  112. 

Application  of  general  statutes  to  rail- 
roads.—  This    section    and    the    previous 
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Acts  from  which  it  was  drawn  ''  relieve  but  in  other  respects  the  general  statutes 

the  postmaster-general  from  the  duty  of  apply   to   railroad   companies   and   other 

advertising  for  bids  when  entering  into  contractors    alike.''      Eastern    R.    Go.    v, 

time  contracts  with   railway  companies,  U.S.,  (1886)  20  Gt.  01.  23. 

Sec.  3943.  [Contracts  for  carrying  home-mails  by  owners  of  vessels.] 

The  Postmaster  General  may  contract  with  the  owner  or  master  of  any 
steamboat  plying  upon  the  waters  of  the  United  States,  or  of  any  steam- 
ship or  other  vessel  plying  between  ports  of  the  United  States,  for  carry- 
ing the  mail  for  any  length  of  time  less  than  four  years,  and  without 
advertising  for  proposals  therefor,  whenever  the  public  interest  and  con- 
venience will  thereby  be  promoted;  but  the  price  paid  for  such  service 
shall  in  no  case  be  greater  than  the  average  price  paid  under  the  last 
preceding  or  then  existing  regular  contract  on  the  same  route.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

So  much  of  this  section  as  was  in  conflict  with  the  Act  of  May  17,  1878,  ch.  107,  S  5, 
infra,  p.  173,  was  repealed  thereby. 


This  section  did  not  prescribe  a  period 
of  time  as  the  term  of  contracts  made 
under  it  nor  fix  a  rate  of  compensation 
as  the  consideration  of  services  rendered 
under  such  contracts.  It  merely  desig- 
nated  a  maximum  which  the  Postmaster 


General  could  not  exceed.  Eastern  R.  Co. 
V.  U.  S.,  (1885)  20  Ct.  CI.  23,  affirmed 
(1889)  129  U.  S.  391,  9  S.  Ct.  320,  32 
U.  S.  (L.  ed.)  730,  (1889)  24  Ct.  CL 
(Abstract)   528. 


Sec.  3944.  [Proposak  to  be  sealed  —  how  to  be  opened.]  Proposals 
for  carrying  the  mail  shall  be  delivered  sealed,  and  so  kept  until  the  bid- 
ding is  closed,  and  shall  then  be  opened  and  marked  in  the  presence  of  the 
Postmaster-General,  and  one  of  the  assistant  postmasters-general,  or  of 
two  of  the  assistant  postmasters-general,  or  of  any  other  two  officers  of 
the  Department,  to  be  designated  by  the  Postmaster-General;  and  any 
bidder  may  withdraw  his  bid  at  any  time  before  twenty-four  hours  pre- 
vious to  the  time  fixed  for  the  opening  of  proposals,  by  serving  upon  the 
Postmaster-General,  or  the  second  assistant  postmaster-general,  notice  in 
writing  of  such  withdrawal.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  313. 

In  the  Act  of  July  28,  1916,  ch.  26*1,  §  1  (1918  Supp.  Fed.  Stat.  Ann.  title  Postal 
Service),  Fed.  Stat.  Ann.  Pamph.  Supp.  No.  8,  for  October, *  191 6,  p.  219,  this  section 
3944  was  "  amended  by  the  elimination  of  the  words  *  or  the  Second  Assistant  Post- 
master General.' " 


Conformity  by  the  bidder  to  all  proper 
and  reasonable  administrative  regulations 
may  be  required  by  the  Postmaster  Gen- 
eral, and  if  the  bidder  neglects  so  to  con- 
form his  bid  may  be  rejected.  (1882) 
17  Op.  Atty.-Gen.  285. 

Signature  to  bid.— *'No  act  of  Con- 
gress req^uires  that  a  bid  shall  be  signed. 
Your  prmted  instructions  say  it  ouglit 
to  be.  I  need  not  discuss  the  question 
how  far  a  bidder  can  take  advantage  of 
his  own  act  in  violating  the  instructions 
you  have  given  him  about  the  form  of 
his  proposal.  Let  it  be  assumed  that  a 
bid  must  be  signed.  May  it  not  be  signed 
by  the  party  without  writing  his  name 
at  the  foot  of  the  instrument?  Certainly 
it  may.    The  cases  are  countless  in  which 


it  has  been  held  that  the  statutes  of 
frauds  and  of  wills,  which  require  a  sign- 
ing, are  fully  complied  with  when  the 
name  is  written  by  the  proper  hand, 
either  in  the  body  of  the  instrument  or 
on  the  margin,  or  anywhere  else,  so  that 
its  authenticity  and  genuineness  are  suffi- 
ciently attested."  (1858)  9  Op.  Atty.- 
Gen.  174. 

A  formal  acceptance  by  the  Postmaster 
General  of  proposals  invited  by  his  adver- 
tisement constitutes  a  contract  which 
binds  the  government,  even  though  the 
Postmaster  General  has  not  yet  signed 
the  contracts.  Garfielde  v,  U.  *S.,  (1876) 
93  U.  S.  242,  23  U.  S.  (L.  ed.)  779, 
affirming  (1876)  11  Ct.  CI.  592;  (1892) 
20  Op.  Atty.-Gen.  293. 
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"An  indemnity  agreed  upon  as  the 
amount  to  be  paiu  for  cancelling  a  con- 
tract must,  ytfe  think,  afford  the  measure 
of  damages  for  illegally  refusing  to 
award  it."  Garfielde  v.  U.  S.,  (1876) 
93  U.  S.  242,  23  U.  S.    (L.  ed.)    779. 

Modification  by  parol;  prior  under- 
standings.—  There  is  no  authority  for  in- 
troducing into  the  written  contract  re- 
sulting from  the  government's  acceptance 
of  proposals,  verbal  understandings  and 
conversations  which  took  place  before  the 
contract  was  formed.  (1892)  20  Op. 
Atty.-Gen.  293. 

Right  to  withdraw  bid. —  "Here  there 
was  a  rule  of  the  Department,  that  bids 
put  in  should  not  be  withdrawn  after  a 
certain  time,  whether  accepted  or  not. 
It  is  necessary  that  such  a  rule  should 
exist,  and  Congress  ought  to  enact  it. 
But  you  have  no  power,  in  the  present  * 
state  of  the  law,  to  .enforce  it.  As  long 
as  it  remains  a  mere  regulation  its  ut- 
most effect  will  be  given  to  it  by  allowing 
it  to  enter  into  and  become  part  of  the 
offer.  The  |>ropo8al,  then,  would  be  read 
as  if  the  bidder  had  appended  to  it  a 
promise  not  to  withdraw  it  before  the 
Department  should  decide  upon  it.  Such 
a  promise  would  create  a  moral  obliga- 
tion, but  all  the  books  say  that  it  is 
nudum  pactum,  and  not  binding  in  law. 
If  I  offer  to  sell  you  my  property  on  cer- 
tain terms  and  give  you  a  month  to  con- 
sider of  it,  agreeing  to  keep  it  open  dur- 
ing that  time,  I  may,  nevertheless,  re- 
tract my  offer  whenever  I  please  before 
you  give  me  notice  of  your  acceptance. 
In  Scotland,  France,  and  Holland,  as 
well,  probably,  as  the  other  European 
states  which  have  made  the  civil  law 
the  basis  of  their  codes,  an  offer,  coupled 
with  a  promise  not  to  withdraw  it  for 
a  specified  time,  is  irrevocable  until  the 


term  expires.  But  the  common  law  un- 
yieldingly refuses  to  hold  any  man  re- 
sponsible for  what  he  has  promised,  un- 
less he  has  either  received  a  valuable 
consideration  or  bound  himself  by  a 
sealed  instrument.  The  common  law  is 
the  standard  by  which  the  rights  of  the 
parties  in  this  case  must  be  tried.  I 
am,  therefore^  of  opinion  that  if  you 
would  order  a  suit  to  be  brought  against 
a  bidder  who  refuses  to  carry  the  mails 
agreeably  to  his  proposals,  he  could  de- 
feat jrou  by  showing  that  he  withdrew 
his  bid  before  you  accepted  it."  (1858) 
9  Op.  Atty.-Gen.  174. 

The  limitation  of  the  right  to  withdraw 
bids  prescribed  by  this  section  has  no  ap- 
plication to  bids  not  made  in  connection 
with  mail  contracts,  e.  g.,  bids  for  con- 
structing canal  locks.  (1877)  15  Op. 
Atty.-Gen.  648. 

Mutual  mistake  of  fact.— ''The  doc- 
trine is  well  established  that  a  contract 
will  not  be  enforced  when  it  appears  to 
have  been  based  upon  the  supposed  exist- 
ence of  a  certain  fact  which  furnished 
the  motive  for  entering  into  the  agree- 
ment, if  it  subsequently  transpires  that 
the  assumption  on  which  the  contract 
was  based  was  erroneous."  U.  S.  v, 
Charles,  (C.  C.  A.  8th  Cir.  1896)  74 
Fed.  142,  36  U.  S.  App.  766,  20  C.  C.  A. 
346,  holding  that  a  proposal  by  the  de- 
fendant "  to  carry  the  mails  .  .  .  between 
Galveston  and  Velasco"  must  be  con- 
strued as  a  proposal  to  carry  it  between 
two  towns  of  that  name  and  not  between 
Galveston  and  Quint  ana,  the  latter  being 
about  a  mile  and  a  half  beyond  Velasco 
and  on  the  opposite  bank  of  a  river,  and, 
by  mutual  mistake,  the  parties  having 
supposed  there  was  a  post  office  at  Ve- 
lasco, while  in  fact  it  had  been  moved 
to  Quintana. 


S.  S.  flees.  3945-3947.    These  sections  were  as  follows: 

**  Sec.  3945.  Every  prof^sal  for  carrying  the  mail  shall  be  accompanied  by  a  written 
guarantee,  signed  by  one  or  more  responsible  persons,  and  imdertaking  that,  within 
such  time  after  the  bid  is  accepted  as  the  !rostmaster-General  may  prescribe,  the 
bidder  will  enter  into  an  obligation,  with  good  and  sufficient  sureties,  to  perform  the 
service  proposed;  and  no  proposals  shall  be  considered  unless  accompanied  by  such 
guarantee." 

"  Sec.  3946.  Each  bid  for  carrying  the  mail  shall  hereafter  have  affixed  to  it  the 
oath  of  the  bidder,  taken  before  an  officer  qualified  to  administer  oaths,  that  he  has  the 
pecuniary  ability  to  fulfill  his  obligations,  and  that  the  bid  is  made  in  good  faith 
and  with  the  intention  to  enter  into  contract  and  perform  the  service,  in  case  his 
bid  shall  be  accepted;  and  that  the  signatures  of  his  guarantors  are  genuine, 
and  that  he  believes  the  guarantors  pecuniarily  responsible  for  and  able  to  pay  all  dam- 
ages the  United  States  shall  suffer  by  reason  of  the  bidder's  failing  to  perform  his  obli- 
gationa  as  such  bidder." 

These  sections  were  incorporated  into  the  Revised  Statutes  from  the  Act  of  June  8, 
1872,  ch.  335,  §§  245-247,  17  Stat.  L.  313.  They  were  superseded  by  the  provisions  of 
such  s€H:tions  245-247  as  amended  by  Acts  of  June  23,  1874,  ch.  456,  8  12,  and  Aug.  11, 
1876,  ch.  260,  set  forth,  infra,  p.  167. 

R.  S.  sec.  3947  provided  that  any  positmaster  or  other  officer  of  the  Post-Office  Depart- 
ment who  should  affix  his  signature  to  the  certificate  of  sufficiency  of  guarantors  or 
sureties,  before  the  guarantee  or  contract  should  be  signed  by  the  guarantors  or  sure- 
ties or  should  knowinglv  make  any  false  or  illusory  certificate,  should  be  deemed  guilty 
of  a  misdoneanor  and  be  fined  or  imprisoned,  or  both.    It  was  drawn  from  an  Act  of 
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June  8,  1872,  ch.  335,  §  247,  17  Stat.  L.  313,  and  was  superseded  by  the  amendment  of 
the  last  cited  A«t,  nwide  by  tlie  Act  of  June  23,  1874,  ch.  456,  §  12,  18  Stat.  L.  235. 
However,  both  said  R.  S.  sec.  3047  and  said  amending  Act  of  1874  were  incorporated  in 
Penal  Laws,  §  222,  vol.  7,  p.  850,  and  repealed  by  section  341  thereof,  vol.  7,  p.  980. 

Sec.  3948.  [Recording  and  preservation  of  bids  —  disposal  of  unac- 
cepted bids,  and  reports  of  arrival  and  departure  of  mails.]  The  Post- 
master General  shall  have  recorded,  in  a  book  to  be  kept  for  that  purpose, 
a  true  and  faithful  abstract  of  all  proposals  made  to  him  for  carrying  the 
mail,  giving  the  name  of  the  party  offering,  the  terms  of  the  offer,  the 
sum  to  be  paid,  and  the  time  the  contract  is  to  continue;  and  he  shall 
put  on  file  and  preserve  the  originals  of  all  such  proposals  until  the  end 
of  the  contract  term  to  which  they  relate,  after  which  the  proposals  that 
were  not  accepted  may  be  destroyed  or  disposed  of  as  waste  paper.  The 
reports  of  the  arrivals  and  departures  of  the  mails  on  mail  routes  made 
and  sent  by  postmasters  to  the  Second  Assistant  Postmaster-General,  on 
which  no  fines  or  deductions  from  the  pay  of  contractors  for  carrying  the 
mails  have  been  based,  and  the  certificates  of  oaths  taken  by  carriers  on 
mail  routes  may  be  disposed  of  as  waste  paper  after  the  expiration  of  one 
year  from  the  end  of  the  contract  term  to  which  they  relate.    {R.  S.] 

This  section  was  amended  "  so  as  to  read  as  above  *'  by  the  Act  of  June  13,  1898,  ch. 
446,  §  2,  30  Stat.  L.  444.     The  section  originally  read  as  foUows : 

*'  Sec.  3948.  The  Postmaster-General  shall  have  recorded,  in  a  book  to  be  kept  for 
that  purpose,  a  true  and  faithful  abstract  of  all  proposals  made  to  him  for  carrying  the 
mail,  giving  the  name  of  the  party  offering,  the  terms  of  the  offer,  the  sum  to  be  paid, 
and  the  time  the  contract  is  to  continue;  and  he  shall  put  on  file  and  preserve  the 
originals  of  all  such  proposals."     Act  of  June  8,  1872,  ch.  :'M5,  §  248,  17  Stat.  L.  313. 

The  Act  of  March  3,  1881,  ch.  130,  §  1,  given  in  subdivision  1  of  this  title,  supra, 
p.  31,  contained  provisions  relating  to  the  disposition  of  accumulated  useless  papers 
in  the  Post  Office  Department. 

Sec.  3949.  [Contracts  to  lowest  bidder.]  All  contracts  for  carrying 
the  mail  shall  be  in  the  name  of  the  United  States,  and  shall  be  awarded 
to  the  lowest  bidder  tendering  sufficient  guarantees  for  faithful  perfor- 
mance, without  other  reference  to  the  mode  of  transportation  than  may 
be  necessary  to  provide  for  the  due  celerity,  certainty,  and  security 
thereof;  but  the  Postmaster  General  shall  not  be  bound  to  consider  the 
bid  of  any  person  who  has  willfully  or  negligently  failed  to  perform  a 
former  contract.     [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  313. 

This  section  was  amended  by  an  Act  of  May  18,  1916,  ch.  126,  S  6  (1918  Supp.  Fed. 
Stat.  Ann.  title  Postal  Service),  Fed.  Stat.  Ann.  Pamph.  Supp.  No.  7,  for  July, 
1916,  p.  25,  to  read  as  follows: 

"All  contracts  for  carrying  the  mail  shall  be  in  the  name  of  the  United  States  and 
shall  be  awarded  to  the  lowest  bidder  tendering  sufficient  guarantie:i  for  faithful  per- 
formance in  accordance  with  the  terms  of  the  advertisement:  Provided,  hoicever,  lliat 
such  contracts  require  due  celerity,  certainty,  and  security  in  the  performance  of  the 
service;  but  the  Postmaster  General  shall  not  be  bound  to  consider  the  bid  of  any 
person  who  has  willfully  or  negligently  failed  to  perform  a  former  contract." 


Provision  directory. —  Under  this  sec- 
tion and  R.  S.  sec.  403,  supra,  p.  23, 
contracts  made  under  R.  S.  sec.  3942, 
supra,  p.  151,  should  be  in  the  name  of 
the  United  States,  and  not  in  that  of  the 
Post  Office  Department;  but  this  provi- 
sion is  directory  merely,  and  its  non- 
observance  will  not  invalidate  an  agree- 


ment made  for  and  in  behalf  of  the  United 
States  which  is  otherwise  unobjectionable. 
(1885)   18  Oi).  Atty.-Gen.  112. 

The  provision  that  contracts  "shaU  be 
awarded  to  the  lowest  bidder,"  etc.,  must 
be  construed  in  connection  with  other  pro- 
visions by  which  it  is  contemplated  that 
a  bid,  in  order  to  entitle  it  to  considera- 
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tion,  should  have  with  it  an  acceptable 
bond.  A  worthless  bond,  though  regular 
in  form,  does  not  entitle  the  party  offer- 
ing it  to  be  treated  as  a  bidder.  ( 18S2 ) 
17  Op.  Atty.-Gten.  293. 
Changing  tenns  of  contract. —  The  terms 


of  a  contract  duly  entered  into  as  pre- 
scribed by  this  section  and  R.  S.  see.  3941, 
set  forth  supra,  p.  151,  cannot  be  changed 
except  in  the  manner  specified  by  R.  S. 
sees.  3957-3959,  infra,  4>.  158.  Cosgrove 
c.  U.  S.,  (1896)   31  Ct.  CI.  332. 


Sec.  3950.  [CombinatioiiB  to  prevent  bids.]  No  contract  for  carrying 
the  mail  shall  be  made  with  any  person  who  has  entered,  or  proposed  to 
enter,  into  any  combination  to  prevent  the  making  of  any  bid  for  carry- 
ing the  mail,  or  who  has  made  any  agreement,  or  given  or  performed,  or 
promised  to  give  or  perform,  any  consideration  whatever  to  induce  any 
other  person  not  to  bid  for  any  such  contract ;  and  if  any  person  so  offend- 
ing is  a  contractor  for  carrjdng  the  mail,  his  contract  may  be  annulled ; 
and  for  the  first  offense  the  person  so  offending  shall  be  disqualified  to 
contract  for  carrying  the  mail  for  five  years,  and  for  the  second  offense 
shall  be  forever  disqualified.    [B.  S,] 


Act  of  June  8, 1872,  ch.  335,  17  Stat.  L.  314. 


Abrogation  of  contract. —  Where  one 
who  obtained  a  contract  for  carrying  mail 
transferred  it  to  another  who  was  an  un- 
successful competitor  in  the  bidding,  the 
Postmaster  General  was  not  authorized 
to  abnegate  the  contract  upon  application 
of  the  transferee  based  on  an  alleged  com- 
bination.    (1859)  9  Op.  Atty.-Gen.  331. 

A  contract  of  partnership  for  the  ez- 
pmsed  purpose  of  operating  mail  routes 
in  the  event  that  one  of  the  partners 
should  obtain  contracts  therefor,  was  not 
invalid,  where  there  was  no  fact  or  cir- 
cumstance from  which  a  purpose  to  pre- 
vent competition  in  bidding  might  be 
inferred.  Hegneas  t\  Chilberg,  (C.  C.  A. 
9th  Cir.  1916)  224  Fed.  28,  139  C.  C.  A. 
492,  the  court  saying:     ''In  Bellowa  v. 


Russell,  [18451  20  N.  H.  427,  51  Am.  Dec. 
238,  it  was  held  that  an  agreement  that 
one  shall  bid  for  several  for  a  mail  con- 
tract is  not  void  unless  made  for  some 
illegal  purpose  affecting  public  policy." 
See  also  Huntington  i*.  Bardwell,  (1866) 
46  N.  H.  492. 

Where  plaintiff  went  to  defendant  as  a 
notary  who  took  his  oath  to  a  bid  for  a 
contract  carrying  mail,  and  requested  him 
not  to  divulge  the  bid,  such  implied  prom- 
ise, if  there  was  one,  was  illegal  and  con- 
trary to  public  policy  under  this  section, 
which  condemns  the  suppression  of  such 
bidding.  Hardison  v.  Keel,  (1911)  154 
N.  C.  273,  70  S.  E.  463,  34  L.  R.  A, 
(N.  S.)   1098. 


S.  S.  sec  3951.    This  section  was  as  follows: 

"  Sec.  3951.  After  any  regular  bidder  or  contractor  for  the  transportation  of  the  mail 
upon  any  route  shall  have  failed  to  enter  into  contract,  and  commence  the  performance 
thereof  as  herein  provided,  the  Postmaster-General  shall  proceed  to  contract  v/ith  the 
next  lowest  bidder  for  such  service,  who  will  enter  into  a  contract  and  perform  the  same, 
unless  the  Postmaster-General  shall  consider  such  bid  too  high,  in  which  case  he  shall 
re-advertise  such  service.  And  in  all  cases  of  regular  contracts  hereafter  made  the  con- 
tract may,  in  the  discretion  of  the  Postmaster-General,  be  continued  in  force  beyond  its 
express  terms  for  a  period  not  exceeding  six  months,  until  a  new  contract  with  the  same 
or  other  contractors  shall  be  made  by  the  Postmaster-General.  The  Postmaster-General 
maj  contract,  without  advertisement,  for  a  period  not  to  exceed  twelve  months,  for  the 
carriage  of  the  mail  on  such  route  during  the  time  that  shall  necessarily  elapse  between 
the  failure  of  either  of  the  accepted  bidders  to  enter  into  a  contract  and  the  time  when 
the  next  accepted  bidder  under  the  old  or  a  new  advertisement  shall  enter  upon  his  con- 
tract: and  the  difference  between  the  price  proposed  in  the  accepted  bid  and  that  paid 
for  intermediate  service  shall  be  charged  to  the  failing  bidder  or  bidders,  and  may  be 
recovered  in  the  name  of  the  United  States  for  the  use  of  the  Post-Office  Department, 
in  an  action  on  the  case.  And  when  the  contract  shall  be  made  and  concluded,  the 
difference  between  the  accepted  bid  of  the  failing  bidders  and  tlie  amount  payable 
mider  the  contract  for  the  service  of  two  years  shall  be  forthwitli  charged  against 
the  failing  bidder  or  bidders;  and  an  action  for  such  sum  in  the  nature  of  liquidated 
damages  shall  accrue  to  the  United  States  for  the  use  of  the  Post-(>fiice  Department 
immediately  upon  the  execution  of  the  final  contract.  And  both  causes  of  action 
mentioned  in  this  section  may  be  joined  in  one  suit.'' 
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This  section  was  incorporated  into  the  Revised  Statutes  from  the  Act  of  June  8,  1872, 
oh.  335,  §  251,  17  Stat.  L.  314.  Said  section  251  was  amended  by  the  Act  of  June  23. 
1874,  ch.  456,  §  12,  18  Stat.  L.  235,  and  again  by  the  Act  of  Aug.  11,  1898,  ch.  260,  1» 
Stat.  L.  129,  and  is  set  out,  infra,  p.  169. 

R.  S.  sec.  3952.   *rhis  section  was  as  follows : 

"  Sec.  3&52.  No  bidder  for  carrying  the  mail  shall  be  released  from  his  obligation 
under  his  bid  or  proposal,  notwithstanding  an  award  made  to  a  lower  bidder,  until  a 
contract  for  the  designated  service  shall  have  been  duly  executed  by  such  lower  bidder 
and  his  sureties,  and  accepted,  and  the  service  entered  upon  by  the  contractor  to  the 
satisfaction  of  the  Postmaster-Greneral."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  313. 

It  was  directly  repealed  by  Act  of  Sept.  30,  1890,  ch.  1123,  26  Stat.  L.  503. 

R.  S.  sec.  3953.    This  section  was  as  follows: 

"  Sec.  3953.  Hereafter  all  bidders  upon  every  mail-route  for  the  transportation  of 
the  mails  upon  the  same,  where  the  annual  compensation  for  the  service  on  such  route 
at  the  time  exceeds  the  sum  of  five  thousand  dollars,  shall  accompany  their  bids  with  a 
certified  check  or  draft,  payable  to  tlie  order  of  the  Postmaster-General  upon  some 
solvent  national  bank,  which  check  or  draft  shall  not  be  less  than  five  per  centum 
on  the  amount  of  the  annual  pay  on  such  route  at  the  time  such  bid  is  msuie;  and  in 
case  of  new  service,  not  less  than  five  per  centum  of  the  amount  of  one  year's  pay 
proposed  in  such  bid,  if  the  bid  exceed  five  thousand  dollars  per  annum.  In  case  any 
bidder,  on  being  awarded  any  such  contract,  shall  fail  to  execute  the  some,  with  good 
and  sufficient  sureties,  according  to  the  terms  on  which  such  bid  was  made  and  accepted, 
and  enter  upon  the  performance  of  the  service  to  the  satisfaction  of  the  Postmaster- 
General,  such  bidder  shall  forfeit  the  amourft  so  deposited  to  the  United  States,  and 
the  same  shall  forthwith  be  paid  into  the  Treasury  for  the  use  of  the  Post-Office 
Department;  but  if  such  contract  shall  be  duly  executed  and  the  service  entered  upon 
to  the  satisfaction  of  the  Postmaster-General,  such  draft  or  check  so  deposited  shall  be 
returned  to  the  bidder."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  314. 

It  was  directly  repealed  by  Act  of  Sept.  30,  1890,  ch.  1123,  26  Stat.  L.  603. 

For  discussion  of  this  statute  prior  to  similar  purport,  see  (1874)  14  Op.  Atty.- 
its  repeal   and  of  earlier  enactments  of       Gen.  641;    (1871)    13  Op.  Atty.-Gen.  477. 

R.  S.  sec  3954.  This  section,  originally  drawn  from  an  Act  of  June  8,  1872,  ch.  335, 
17  Stat.  L.  315,  was  amended  by  an  Act  of  Aug.  11,  1876,  ch.  260,  19  Stat.  L.  130, 
to  read  as  follows: 

**  SEa  3954.  Any  person  or  persons  bidding  for  the  transportation  of  the  mails  upon 
any  route  which  may  be  advertised  to  be  let,  and  receiving  an  award  of  the  contract 
for  such  service,  who  shall  wrongfully  refuse  or  fail  to  enter  into  contract  with  the 
Postmaster-General  in  due  form  to  perform  the  service  described  in  his  or  their  bid  or 
proposal,  or  having  entered  into  such  contract  shall  wrongfully  refuse  or  fail  to  perform 
surh  service,  shall,  for  any  such  failure  or  refusal,  be  deemed  guilty  of  a  misdemeanor, 
and  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars,  and  by  imprisonment 
for  not  more  than  twelve  months.  And  the  failure  or  refusal  of  any  such  person  or 
persons  to  enter  into  such  contract  in  due  form,  or  having  entered  into  such  contract 
the  failure  or  refusal  to  perform  such  service,  shall  be  prima-facie  evidence  in  all 
actions  or  prosecutions  arising  under  this  section  that  such  failure  or  refusal  was 
wrongful." 

It  was  repealed  by  Penal  Laws,  §  341,  vol.  7,  p.  989. 

As  to  proceedings  on  failure  of  bidder  to  enter  into  contract,  see  section  251  of 
Act  of  June  8,  1872,  ch.  335,  as  amended,  infra,  p.  169. 


What  is  "  wrongfully  "  refusing  to  per- 
form.—  A  bidder  to  whom  a  certain  route 
was  awarded  refused  to  execute  a  contract 
therefor  on  the  ground  that  by  an  oral 
agreement  between  him  and  the  Post- 
master General  (the  existence  of  which 
was  denied  by  the  latter),  his  bid  was 
to  be  contingent  on  the  award  to  him  of 
another  route  as  well.  One  of  the  terms 
of  the  advertisement  inviting  bids  was 
in  effect  that  no  consolidation,  combined, 
or  contingent  bids  would  be  considered; 


and  the  bid  in  Question  was  in  terms 
complete  in  itself,  and  was  separately 
considered  and  accepted.  It  was  held 
that  a  proceeding  under  this  section 
would  not  lie,  Congress  evidently  having 
meant  to  make  a  distinction  between  a 
refusal  on  some  honest  ground  or  reason, 
however  bad  in  point  of  law,  and  a 
"  wrongful "  refusal  or  failure  proceed- 
ing from  intentional  disregard  of  the  con- 
tract rights  of  the  United  States.  (1892) 
20  Op.  Atty.-Gen.  293. 


Sec.  3955.  [New  sureties.]   The  Postmaster-General,  whenever  he  may 
deem  it  consistent  with  the  public  interest,  may  accept  or  require  new 
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surety  upon  any  contract  existing  or  hereafter  made  for  carrying  the 
mails,  in  substitution  for  and  release  of  any  existing  surety.    [R.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

Hub  section  was  amended  by  the  Act  of  March  3,  1879,  ch.  180,  §  30,  20  Stat.  L.  362, 
by  adding  the  words  "  or  require  "  after  the  words  "  may  accept,"  as  they  appear  in 
the  tezt^ 


Sec.  3956.  [Limit  of  time  of  contract.]  No  contract  for  carrying  the 
mail  shall  be  made  for  a  longer  term  than  four  years,  and  no  contract  for 
carrying  the  mail  on  the  sea  shall  be  made  for  a  longer  term  than  two 
years.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

The  Act  of  May  17,  1878,  ch.  107,  S  5,  infra,  p.  173,  modified  this  section  and 
repealed  so  much  as  was  inconsistant  therewith. 

The  Act  of  March  3,  1885,  ch.  342,  §  1,  infra,  p.  178,  authorized  combined  contracts 
for  inland  and  foreign  steamboat  service. 

Provisions  relating  to  contracts  for  ocean  mail  service  were  made  by  the  Act  of 
March  3,  1801,  ch.  619,  infra,  p.  218. 


This  statute  did  not  prescribe  a  period 
of  time  as  the  term  of  contracts  made 
imder  it.  It  merely  designated  a  maxi- 
mum which  the  postmaster  could  not  ex- 
ceed. Eastern  R.  Co.  t?.  U.  S.,  (1886) 
20  Ct.  a.  23,  sffirmed  (1889)  129  U.  S. 
391,  9  S.  Ct.  320,  32  U.  S.  (L.  ed.)  730, 
(1889)   24  Ct.  CI.   (abstract)    528. 

The  limitation  of  two  years  for  con- 
tracts for  carriage  by  sea  prescribed  by 
this  section  was  extended  to  four  years 
in  the  case  of  domestic  mails  by  section 
5  of  the  Act  of  May  17,  1878,  ch.  107, 
infra,  p.  173.  New  York  Cent.,  etc.,  R. 
Co.  ©.  U.  S.,  (1886)  21  Ct.  CI.  468. 

Obligation  of  contract  —  Reduction  of 
compensation. —  The  Acta  of  July  12, 
1876,  and  June  17,  1878,  infra,  p.  199, 
providing  for  a  reduction  of  the  compen- 
satlon  paid  to  railroad  companies  for 
carrying  the  mail,  did  not  enable  the 
government  to  reduce  the  compensation 
agreed  upon  by  a  contract  for  a  definite 
time  under  this  section.  Only  where  no 
contract  for  a  definite  time  prevails  can 
a  reduction  be  made  under  such  enact- 
ments. The  government,  having  be^i  au- 
thorized by  this  section  to  enter  into 
contracts  for  four  years,  cannot  retain 
the  obligation  of  the  contract  as  against 
the  carrier  and  at  the  same  time  vary 
its  own,  unless  it  has  reserved  in  the  con- 
tract itself  the  right  to  do  so.  And  it  is 
immaterial  that  the  road  in  question  is  a 
land-grant  road  which  is  bound  by  the 
terms  of  its  grant  to  carry  the  mails  for 
tnoh  compensation  as  Congress  may  di- 
rect Chicago,  etc.,  R.  Co.  v,  U.  S.,  (1882) 
104  U.  S.  680,  26  U.  8.  (L.  ed.)  891,  re- 
verting (1879)  15  Ct.  CI.  232.  See  also 
Chicago,  etc.,  R.  Co.  t?.  U.  S.,  (1882)  104 
U.  8.  687,  26  U.  S.  ( L.  ed. )  893,  reversing 
(1878)  14  Ct.  CI.  126;  Eastern  R.  Co.  v. 
U.S.,  (188.5)  20  Ct.  CI.  23;  Illinois  Cent. 
R.  Cow  r.  U.  S.,.  (1883)   18  Ct.  CI.  118. 


Discontinuance  by  Postmaster  GeneraL 
—  Where  a  mail  contract  with  a  railroad, 
made  under  this  section,  authorises  the 
government  to  discontinue  the  service  at 
any  time,  in  whole  or  in  part,  allowing 
to  the  railroad  one  month's  extra  pay,  an 
Act  of  Congress  during  the  term  of  the 
contract  providing  for  a  reduction  of  ten 
per  cent,  from  the  compensation  allowed 
to  all  railroads  for  carrying  the  mail  does 
not  amount  to  a  notice  under  the  con- 
tract that  the  service  will  be  discon- 
tinued under  the  old  rates,  and  continued, 
if  at  all,  under  the  new  rates;  and  it  is 
immaterial  that  the  railroad  continues  to 
render  the  service  under  the  new  law 
without  disseoit  or  protest,  since  the  re- 
duction cannot  apply  to  the  case  of  con- 
tracts for  a  term  of  years  not  expired 
when  the  new  law  takes  effect.  Chicago, 
etc.,  R.  Co.  V.  U.  S.,  (1882)  104  U.  S.  687, 
26  U.  S.  (L.  ed.)  893,  reverting  (1878) 
14  Ct.  CI.  125.  See  also  Illinois  Cent.  R. 
Co.  V.  U.  S.,  (1883)  18  Ct.  CI.  118;  Han- 
nibal, etc.,  R.  Co.  V.  U.  S.,  (1883)  18  Ct. 
CI.  213. 

A  contract  made  under  this  statute 
and  embodying  a  clause  permitting  the 
Postmaster  General  to  discontinue,  cur- 
tail, or  extend  the  service  contracted  for 
on  payment  of  "one  month's  extra  pay 
on  the  amount  of  service  dispensed  with 
and  not  to  exceed  a  pro  rata  compensa- 
tion for  the  service  retained "  may  be 
discontinued  before  the  expiration  of  its 
term,  allowing  to  the  contractor  one 
monUi's  extra  pay  whenever  in  the  judg- 
ment of  the  Postmaster  General  the  pub- 
lic interests  require  such  discontinuance 
for  the  pui^se  of  readvertising  and  re- 
letting the  service  on  an  increased 
schedule.  It  is  not  obligatory  on  the 
Postmaster  General  to  permit  the  con- 
tractor to  perform  the  increased  service  at 
the  pro  rata  rate  to  which  he  would  be 


158 


8  FED.  STAT.  ANN.  (2d  Ed.) 


entitled  under  his  contract.      (1888)    19 
Op.  Atty.-Gen.  146. 

Where,  pursuant  to  the  express  terms 
of  the  contract  and  the  rules  and  regula- 
tions of  the  Post  Office  Department  incor- 
porated in  the  contract,  the  Postmaster 
General  discontinued  the  contract,  the 
court  had  no  power  to  review  his  action 
hy  substituting  its  iudicial  discretion  for 
the  discretion  lodgea  in  him.  Miller  t?. 
U.  S.,  (1914)  233  U.  S.  1,  34  S.  Ct.  570, 
68  U.  S.   ( L.  ed. )   823. 

In  the  case  of  land-grant  railroads, 
"the  power  of  Congress  to  direct* by  law 
the  price  at  w^hich  the  mail  service  .  .  . 
should  be  performed  was  expressly  re- 
served as  a  condition  of  the  land  grants, 
which  formed  in  part  their  motive  and 
consideration.  But  when  Congress  au- 
thorized the  Postmaster  General  to  fix 
the  price  by  contract,  within  specified 
maximum  rates,  and  for  a  period  of  four 
years,  it  was  an  agreement  on  the  part 
of  the  United  States  that  the  stipulated 
compensation  should  not  be  withheld  dur- 
ing that  period,  which  it  could  not  refuse 
to  perform  without  a  breach  of  the  public 
faith.  The  contract  was  an  exercise  of  the 
reserved  power,  with  an  added  obligation 
not  to  exercise  it  otherwise  for  the  period 
agreed  on."  Chicago,  etc.,  R.  Co.  v.  U.  S., 
(1882)  104  U.  S.  680,  26  U.  S.  (L.  ed.) 
891,  reversing  ( 1879)  16  Ct.  CI.  232.  See 
also  Illinois  Cent.  R.  Co.  v.  V.  S.,  (1883) 
18  Ct.  CI.  118  J  Hannibal,  etc.,  R.  Co.  v. 
U.  S.,  (1883)   18  Ct.  01.  213. 

A  grant  of  land  to  a  railroad,  on  con- 
dition   that   it   transport   the  mails   for 


such  compensation  as  Congress  may  hj 
law  direct,  does  not  preclude  the  P(»st- 
master  General  from  contracting  with 
such  railroad,  under  this  section,  for  a 
fixed  rate  of  compensation  during  a 
definite  period,  not  exceeding  four  years; 
and  such  a  contract  cannot  be  abrogated 
by  subsequent  legislation  reducing  the 
terms  of  compensation.  Chicago,  etc.,  R, 
Co.  1?.  U.  S.,  (1882)  104  U.  S.  680,  26 
U.  S.  (L.  ed.)  891,  reversing  (1879)  16 
Ct.  CI.  232. 

Continued  service  after  expiration  of 
contract. —  On  the  expiration  of  an  ex- 
press mail -transportation  contract  for  a 
fixed  period,  continued  service,  rendered 
and  accepted,  does  not  imply  a  new  con- 
tract for  a  like  period.  '  Jacksonville, 
etc.,  R.  Co.  f.  U.  S.,  (1886)  21  Ct.  CI. 
155,  affirmed  (1886)  118  U.  S.  626,  7 
S.  Ct.  48,  30  U.  S.  (L.  ed.)  273,  where 
the  court  said :  "  When  written  time 
contracts  are  entered  into  the  contractors 
are  required  to  furnish  sureties;  .  .  .  and 
it  would  be  most  unreasonable  to  hold 
that  when,  on  the  expiration  of  such  a 
contract,  the  contractor  continues  for  a 
day  or  more  to  perform  like  service,  the 
implication  of  the  intention  of  the  parties 
is  that  he  may  and  shall  continue  it  for 
a  like  period  of  time  without  sureties 
(Eastern  R.  Cases,  [18851  20  Ct.  CI.  42). 
It  is  a  much  more  reasonable  view  that 
the  intention  of  the  parties  is  that  the 
service  is  continued  only  at  the  option 
of  either  party,  until  they  can  agree  upon 
the  terms  of  a  written  contract." 


Sec.  3957.  [Changing  terms  of  contract.]  Whenever,  by  reason  of  any 
error,  omission,  or  other  cause,  any  route  which  should  properly  be  adver- 
tised for  the  regular  letting  is  omitted,  it  shall  be  the  duty  of  the  Post- 
master General  to  advertise  the  same  as  soon  as  the  error  or  omission 
shall  be  discovered,  and  the  proposals  for  such  route  shall  be  opened  as 
soon  as  possible  after  the  other  proposals  in  the  same  contract  section; 
and  the  contract  made  under  such  supplementary  advertisement  shall 
run,  as  nearly  as  possible,  from  the  beginning  to  the  end  of  the  regular 
contract  term,  and,  during  the  time  necessarily  lost  by  reason  of  such  error, 
omission,  or  other  cause,  the  Postmaster  General  shall  provide  for  the 
carrying  of  the  mail  on  such  route  at  as  low  rate  as  possible,  without 
advertising.    [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 


This  section  recites  one  of  the  few  ex- 
ceptions in  the  statute  to  the  general  rule 
requiring  advertisement  of  proposed  con- 
tracts. Such  advertisement  was  required 
by  the  Act  of  1872  in  all  cases  not  ex- 
pressly excepted,  as  the  above.  (1874) 
14  Op.  Atty.-Gen.  651.  See  also,  imder 
earlier  enactments,  (1871)  13  Op.  Atty.- 
Gen.  473. 

Changing  terms  of  contracts. —  This  and 
the  next  two  sections  have  been  held  to 


provide  the  sole  manner  of  changing  the 
terms  of  contracts  entered  into  under 
R.  S.  sees.  3941  (superseded  by  Act  of 
March  1,  1881,  ch.  96,  §  1,  infra,  5.  176), 
3949,  supra,  p.  154,  by  advertising  for 
proposals  describing  the  route  and  award- 
ing the  contract  to  the  lowest  bidder  ten- 
dering sufficient  guaranties  for  faithful 
performance.  Cosgrove  V.  U.  S.,  (1896) 
31  Ci:.  01.  332. 
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Sec.  3958.  [Notice  of  intentioxi  to  change  terms  of  contract.]  When- 
ever it  becomes  necessary  to  change  the  terms  of  an  existing  contract  for 
carrying  the  mail  otherwise  than  as  provided  in  the  preceding  section, 
notice  thereof  shall  be  given  and  proceedings  had  thereon  the  same  as  at 
the  letting  of  original  contract.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

Sec.  3959.  [Payment  on  contract.]  No  person  whose  bid  for  carrying 
the  mail  is  accepted  shall  receive  any  pay  until  he  has  executed  his  con- 
tract according  to  law  and  the  regulations  of  the  Department.     [B,  8,] 


Act  of  June  8,  J872,  ch.  335,  17  Stat.  L.  315. 

it  is  well  settled  that  the  principle  of 
res  judicata  applies  to  departmental  ac- 
tion of  a  final  nature.  (1891)  20  Op. 
Atty.-Gen.  280. 


An  order  suspending  pay  of  a  mail  con- 
tractor should  not  be  vacated  by  a  suc- 
ceeding Postmaster  General  on  an  unsup- 
ported application  for  that  purpose,  for 


Sec.  3960.  [P&y  for  additional  regular  service.]  Compensation  for 
additional  service  in  carrying  the  mail  shall  not  be  in  excess  of  the  exact 
proportion  which  the  original  compensation  bears  to  the  original  service ; 
and  when  any  such  additional  service  is  ordered,  the  sum  to  be  allowed 
therefor  shall  be  expressed  in  the  order,  and  entered  upon  the  books  of 
the  Department;  and  no  compensation  shall  be  paid  for  any  additional 
regular  service  rendered  before  the  issuing  of  such  order.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

The  extension  of  mail  routes  was  authorized  by  the  Act  of  March  4,  1911,  ch.  241, 
I  1,  infra,  p.  180. 

By  the  Act  of  Aug.  24,  1912,  ch.  389,  §  8,  infra,  p!  181,  the  Postmaster  General 
was  authorized  to  readjust  the  compensation  of  star  route  and  screen  wagon  contractors. 


Extra  serrioe  without  contract  —  right 
to  payment — A  contractor  for  carrying 
the  mails  is  not  entitled  to  extra  compen- 
sation for  services  outside  the  terms  of 
his  contract,  which  were  performed  in 
compliance  with  the  unauthorized  demand 
of  tne  local  postmaster,  where,  upon  pro- 
test  to  the  Postmaster  General,  the  con- 
tractor was  promptly  relieved  from  such 
senricea,  and  another  contract  was  made 
for  their  performance.  Slavens  r.  U.  S., 
(1905)  196  U.  S.  229,  25  S.  Ct.  229,  49 
r.  S.  (L.  ed.)  467,  afflrming  (1903)  38 
Ct  CI.  574;  Travis  v.  U.  S.,  (1906)  196 
U.  S.  239,  26  S.  Ct.  233,  49  U.  S.  (L.  ed.) 
461,  affirming  (1903)  38  Ct.  CI.  690. 

An  increase  in  the  service  required  on 
a  mail  route,  as  the  result  of  the  estab- 
lishment of  a  new  distributing  station  in 
the  city  of  New  York,  amounting  to  more 
than  300,000  miles  of  additional  transfer 
service,  and  involving  an  additional  ex- 
penditure of  nearly  $10,000  for  ferry  tolls, 
cannot  be  required  by  the  Postmaster 
Oeneral  without  extra  compensation,  un- 
der the  authority  reserved  to  him  in  the 
contract  to  call  for  new.  additional  mail 
messenger,  or  transfer  service  without 
additional  compensation.  U.  S.  v,  Utah, 
etc.,  Stage  Co.,  (1905)  199  U.  S.  414,  26 
S.  Ct.  69,  50  U.  S.  (L.  ed.)  261,  affirming 
(1904)  39  Ct.  CI.  420. 


The  carriage  of  the  malls  up  and  down 
the  steps  at  elevated  railroad  stations  is 
called  for  by  a  contract  for  performing 
the  covered  regulation  wagon,  mail  mes- 
senger, transfer,  and  mail  station  service 
on  a  mail  route,  in  which  the  contractor 
agreed  to  -take  the  mails  from  and  deliver 
them  to  the  post  offices,  mail  stations, 
and  cars.  U.  S.  t\  Utah,  etc..  Stage  Co., 
(1906)  199  U.  S.  414,  26  S.  Ct.  69,  60 
U.  S.  (L.  ed.)  261,  affirming  (1904)  39 
Ct.  CI.  420. 

A  person  entered  into  a  contract  to 
carry  the  mails  between  a  post  office  and 
a  designated  railroad  station.  Subse- 
quently, without  any  change  in  the  con- 
tract, and  without  notice  to  the  Post 
Office  Department,  he  performed  extra 
service  by  carrying  mails  between  the 
same  post  office  and  a  new  railroad  sta- 
tion in  addition  to  the  old,  and  continued 
such  service  for  more  than  six  years, 
until  the  expiration  of  his  contract,  with- 
out demanding  extra  compensation.  It 
was  held  that  there  could  be  no  recovery 
as  on  an  implied  contract,  any  right  to 
extra  nay  having  been  waived.  Whitsell 
V,  U.  S.,   (1898)   34  Ct  CI.  5. 

Notice  of  extra  service. —  A  postmas- 
ter's regular  quarterly  reports,  to  the 
department  showing  a  mail  carrier's  serv- 
ice performed  are  not  sufficient  to  charge 
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the  department  with  notice  of  extra  serv- 
ice. Whitsell  V.  U.  S.,  (1898)  34  Ct. 
CI.  5. 

Notice  to  a  postmaster  that  additional 
service  is  being  performed  cannot  be  im- 
puted as  notice  to  the  Post  Office  Depart- 
ment, for  the  reason  that  a  postmaster 
has  no  power  or  authority  to  contract  in 
respect  of  mail-messenger  service.  Nor  is 
ne  the  agent  of  the  government  to  direct 
such  service,  as  he  is,  within  the  limits 
of  their  duties,  of  letter  carriers,  who  are 
his  subordinates.  Whitsell  t* .  U.  S.,  (1898) 
34  Ct.  CI.  5. 

Compensation  for  additional  service  and 
increased  expedition. — When  additional 
service  under  this  section  and  increased 
expedition  under  R.  S.  sec.  3961,  next  fol- 
lowing, are  required  by  one  order  at  the 
same  time,  and  the  contractor  performs 
accordingly,  he  is  entitled  to  compensa- 
tion for  both.  Salisbury  v.  U.  S.,  (1893) 
28  Ct.  CI.  404. 

New  contract  or  alteration  of  ezistins 
contract. — A  proposal  under  this  and  the 
next  following  sections  for  expedited  and 
increased  service,  with  the  order  made 
thereon,  does  not  constitute  a  new  con- 
tract, but  simply  makes  an  alteration  of 
the  existing  contract;  and  where  the  de- 
partment accepts  a  bid  by  the  contractor 
for  such  increased  and  expedited  service, 
on  the  ground  that  the  amount  of  such 
bids  is  less  than  pro  rata,  it  impliedly 
recognizes  the  fact  that  the  transaction 
is  one  covered  and  limited  by  the  provi- 
sions of  these  sections.  Griffith  r.  U.  S., 
(1887)  22  Ct.  CI.  165,  distinguishing 
Garflelde  t\  U.  S.,  (1876)  93  U.  S.  242,  23 
U.  S.   (L.  ed.)   779. 

The  estimate  of  a  mail  contractor  who 
has  not  yet  begun  work  under  his  con- 
tract asi  to  the  men  and  animals  he  will 
need  to  fulfil  the  duties  imposed  by  it  and 
as  to  what  he  will  need  should  additional 
service  and  increased  speed  be  ordered  are 
in  effect  expressions  of  opinion,  not  state- 
ments of  fact.  Discrepancies  patent  on 
the  face  of  such  estimate,  which  must 
have  been  immediately  seen  to  be  such  by 
an  experienced  government  official,  cannot 
be  held  to  have  been-int^ided  to  deceive 
or  as  in  fact  deceiving;  and  no  principle 
of  law  will  allow  a  sdf -evident  aosurdity 
tc  form  the  basis  of  an  action  for  fraud 
and  deceit.  Griffith  v.  U.  S.,  (1887)  22 
Ct.  CI.  165. 

An  increase  in  the  number  of  trips  of  a 
vessel  engaged  in  the  ocean-mail  service 
cannot  be  ordered  under  this  statute.  Sec- 
tion 2  of  the  Act  of  March  3,  1891,  infra, 
p.  219,  providing  that  "  the  details  of 
the  mode  of  advertising  and  letting  "  con- 
tracts for  ocean-mail  service  "  shall  be 
conducted  in  the  manner  prescribed  in 
chapter  8  of  title  46  of  the  Revised  Stat- 


utes," etc.,  does  not  refer  to  this  section 
nor  give  unlimited  power  to  increase  or 
reduce  the  amount  of  service  under  the 
contract.    (1891)  20  Op.  Atty.-Gen.  161. 

Rate  fixed  by  original  contract. — This 
section  "  treats  the  rate  of  pay  for  addi- 
tional service  as  definitely  fixed  by  the 
original  contract,  and  under  its  provisions 
the  compensation  which  the  contractor  is 
to  receive  for  each  extra  trip  placed  uj^on 
his  route  is  to  bear  an  exact  proportion 
to  the  additional  service  performed;  that 
is,  it  is  to  be  based  upon  the  rate  estab- 
lished by  the  original  contract."  Allman 
V,  U.  S.,  (1889)  131  U.  S.  31,  9  S.  Ct.  632, 
33  U.  S.   (L.  ed.)   51.      . 

But  under  the  general  intent  of  the 
law,  if  additional  service  may  justly  be 
procured  for  less  than  a  sum  in  exact 
proportion  to  that  paid  under  the  origi- 
nal contract,  this  may  rightfully  be  done. 
The  first  clause  of  this  section  is  a  re- 
striction that  the  compensation  for  in- 
creased service  shall  not  be  greater  than 
an  amount  in  exact  proportion  to  that 
paid  for  the  original  service,  but  it  does 
not  say  that  the  compensation  may  not 
be  less.     (1888)  19  Op.  Atty.-Gen.  146. 

Where  a  new  line  becomes  necessary  to 
avoid  an  almost  impassable  portion  of 
the  old  route,  it  may  be  authorized  by  the 
postmaster  general  within  the  established 
regulations  of  the  post  office  department 
and  without  advertisement;  and  where 
such  new  route  involves  an  mcrease  of  di»- 
tance,  compensation  therefor  may  be  al- 
lowed under  this  section.  U.  S.  r.  Barlow, 
(1889)  132  U.  S.  271,  10  S.  Ct.  77,  33  U. 
S.  (L.  ed.)  346. 

Money  paid  to  a  contractor  in  violation 
of  this  section  may  be  recovered  from  him 
in  an  action  by  the  government  under 
R.  S.  sec.  4057,  infra,  p.  252,  and 
"  whether  the  money  was  paid  on  an  in- 
tentional or  unintentional  misrepresenta- 
tion of  facts,  or  no  representation  at  all, 
or  by  mistake  or  fraud,  matters  not." 
U.  S.  r.  Cosgrove,  (D.  C.  Kan.  1886)  26 
Fed.  908.  See  also  (1833)  3  Op.  Atty.- 
Gen.  1. 

Before  compensation  can  be  paid  under 
this  section  it  must  appear  not  only  that 
the  sum  to  be  paid  was  ''  expressed  in  the 
order  and  entered  upon  the  books  of  the 
department,"  but  that  service  additional 
to  that  embraced  in  the  contract  has  been 
performed;  and  where  money  has  been 
paid  to  a  contractor  under  an  order  for 
an  assumed  increase  in  distance,  when  in 
fact  there  was  no  increase,  the  route  spec- 
ified in  the  order  and  that  intended  by 
the  contract  being  identical,  such  extra 
payment  may  be  recovered  back  by  the 
government.  Cosgrove  v.  U.  S.,  (1896)  31 
Ct.  CI.  332.  See  also  notes  under  R.  S. 
sec.  4057,  infra,  p.  252. 


Sec.  3961.  [Allowance  for  additional  expedition.]    No  extra  allow- 
ance shall  be  made  for  any  increase  of  expedition  in  carrying  the  mail 
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unless  thereby  the  employment  of  additional  stock  and  carriers  is  made 
necessary,  and  in  such  case  the  additional  compensation  shall  bear  no 
greater  proportion  to  the  additional  stock  and  carriers  necessarily 
employed  than  the  compensation  in  the  original  contract  bears  to  the 
stock  and  carriers  necessarily  employed  in  its  execution.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

The  Act  of  April   7,   1880,  ch.  48,  §  2,  infra,  p.   175,  limited  the   allowance   for 
additional  expedition. 


The  term  "stock  and  carriers"  in  this 
section  includes  men  and  horses;  and  as 
the  Postmaster  General  can  allow  in- 
creased compensation  for  expedited  serv- 
ice only  in  conformity  with  this  section, 
it  must  be  assumed,  where  the  contractor 
has  submitted  a  sworn  statement  alleging 
the  necessity  of  an  increase  of  *'  men  and 
horses,"  that  an  order  for  increased  com- 
pensation was  based  on  such  swoni  state- 
ment. Hence,  in  an  action  by  the  gov- 
ernment to  recover  back  extra  payments, 
the  sworn  statement  having  proved  to  be 
false,  the  contractor  is  estopped  from  al- 
leging that  such  statement  was  not  in- 
tend^ to  bring  the  contract  within  the 
statute.  U.  S.  p.  Piatt,  (1895)  157  U.  6. 
113,  15  S.  Ct.  498,  39  U.  S.  (L.  ed.)  639. 

Tins  section  is  equally  obligatory  on 
both  parties,  limiting  the  authority  of  the 
Postmaster  General  and  notifying  the  con- 
tractor of  the  limitation.  I'he  contractor 
is  not  bound  to  furnish  the  Posianaster 
General  with  information;  but  if  he  does 
so,  he  i»  bound  to  furnish  information 
that  will  not  mislead.  Parker  i7.  U.  S., 
(1891)  26  Ct.  CI.  344,  distinqtUahing  Grif- 
fith V.  U.  S.,  (1887)  22  Ct.  CI.  166. 

Distinction  between  post  office  orders 
and  ordinary  contracts. — "  These  post- 
office  orders  expressing  the  compensation 
of  an  expedited  mail  service  may  be  ex- 
press agreements  when  accepted  and  acted 
upon,  and  yet  be  without  the  sanctity  of 
an  ordinary  contract.  The  public  officer 
who  is  clothed  with  l^al  discretion  to 
purchase  supplies  or  hire  laborers  binds 
the  government  by  his  a^eements,  and 
assures  the  other  contractmg  party  of  a 
compensation  upon  which  he  may  rely. 
But  behind  these  post^ffice  orders  there  is 
always  the  statute,  which  in  the  most 
positive  terms  declares  that  '  no  extra  al- 
lowance shall  be  made  for  any  increase  of 
expedition,'  'unless  thereby  the  employ- 
ment of  additional  stock  and  carriers  is 
made  necessary,'  and  then  '  shall  bear  no 
greater  proportion  to  the  additional  stock 
and  carriers  necessarily  employed  than 
the  compensation  in  the  original  contract 
bears  to  the  stock  and  carriers  necessarily 
employed  in  its  execution.'  In  the  case 
of  an  ordinary  contract,  a  statute  may 
be  for  the  guidance  of  the  government's 
agents,  and  therefore  merely  directory; 
in  the  case  of  the  expedited 'mail  service 
it  is  for  a  restraint  on  both  of  the  con- 
tracting parties,  and  is  therefore  manda- 
tory.    In   the  case  of   an  ordinary  con- 


tractor, he  can  say  that  he  parted  with 
his  property  on  the  faith  of  the  stipulated 
price;  in  the  case  of  these  mail  carriers, 
they  cannot  say  that  they  rendered  a 
service  on  the  faith  of  a  stipulated  com- 
pensation which  was  forbidden  by  law. 
The  price  named  in  the  order  of  expedi- 
tion merely  assures  the  contractor  that 
his  compensation  shall  not  be  less  than 
the  statute  allows.  If  it  appears  on  the 
face  of  the  transaction  that  the  compen- 
sation allowed  is  in  excess  of  the  statu- 
tory rate,  the  action  of  the  postmaster- 
general  is  ultra  vires,  and  the  order  is 
to  that  extent  void.  If  it  appears  by  the 
evidence  that  the  compensation  is  grossly 
or  materially  in  excess  of  the  statutory 
rates,  it  must  be  held  that  the  contract 
of  expedition  was  made  in  mutual  mis- 
take of  fact,  and  to  that  extent  must  be 
reformed."  Parker  r.  U.  S.,  (1891)  36  Ct. 
CI.  344. 

Compensation  for  additional  service  and 
increased  expeditioii. — Where  the  Post- 
master General  increases  expedition  and 
requires  additional  service  by  one  order 
at  one  time,  and  the  contractor  performs 
accordingly,  he  is  entitled  to  compen- 
sation for  both.  "  It  is  not  necessary 
to  determine  whether  or  not  the  post- 
master-general exceeded  his  authority. 
The  claimant  performed  the  services  ac- 
cording to  contract  and  is  entitled  to 
pay  therein  agreed  upon,  even  if  the 
postmaster-general  erred  in  his  construe- 
tion  of  the  statute.  He  is  not  in  such 
case  to  be  held  responsible  for  a  mistake 
in  the  construction  of  a  doubtful  provi- 
sion of  law  made  by  the  postmaster- 
general  in  the  administration  of  the  duties 

•  of  his  office."    Salisbury  v,  U.  S.,  (1893) 
28  Ct.  CI.  404. 

"  This  statute  may  for  illustration  be 
resolved  into  a  very  simple  algebraical 
problem:  a  being  the  present  number  of 
stock  and  carriers  necessary,  h  being  the 
present  compensation,  c  being  the  neces- 
sary increase  of  stock  and  carriers,  and  a> 
being  the  statutory  increase  of  payment, 

we  construct  this  proportion:  a  :  6  :  : 
c  I  x,  .  Putting  this  into  figures,  again  for 
illustration,  and  calling  the  present  num- 
ber of  stock  and  carriers  (a)  10,  the 
present  compensation  (5)  $5,000,  and 
the  increase  of  stock  and  carriers  neces- 
sai;y    for    expedition     (c)     5,    we    reach 

the  following  result:  10  :  $5,000  :  : 
5  :  (x)  $2,500.  That  is,  the  contractor 
should  receive,  in  this  hypothetical  case 
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of  an  increase  of  one-half  in  his  force, 
one-half  more  pay;  and  if  his  service 
is  at  the  same  time  doubled  in  number 
of  trips,  then  he  is  entitled  to  multiply 
this  gross  result  by  two.  Thus,  in  this 
instance  he  would  receive  for  one  ex- 
pedited trip  $7,500,  and  for  two  such 
trips  $15,000,  whereas  on  the  single  slow- 
time  trip  he  received  but  $5,000.  Re- 
duce the  time  again  one-half,  and  then 
again  double  the  trips  (all  on  the  same 
theory  of  fact),  and  there  is  a  very 
important  increase,  fully  authorized  by 
law,  provided  the .  additional  stock  and 
carriers  are  in  fact  made  necessary.  The 
importance  of  the  illustration  is  in  this: 
Suppose  the  third  term  of  the  propor- 
tion, the  multiplier,  be  overstated,  or 
suppose  the  first  term,  the  divisor,  be 
understated,  or,  finally,  suppose  that  both 
facts  concur,  the  third  term  is  overstated 
and  the  first  term  understated,  then  in 
either  instance  an  incorrect  conclusion 
is  reached  and  the  government  pays  more 
than  the  statute  authorizes."  Griffith  v, 
U.  S.,  (1887)   22  Ct.  CI.  165. 

The  fact  that  a  contractor  is  actually 
performing  the  service,  as  a  matter  of 
private  enterprise  for  transporting  ex- 
press matter  and  passengers  and  as  an 
accommodation  to  people  along  the  line, 
in  a  shorter  time  than  that  called  for 
by  his  contract,  is  not  necessarily  incon- 
sistent with  a  sworn  statement  by  him 
that  it  will  take  fifty  per  cent,  more 
horses  and  men  to  perform  the  service 
on  a  reduced  schedule  equivalent  to  that 
actually  maintained  by  him.  The  in- 
creased compensation  for  expedited  serv- 
ice, under  the  statute,  is  to  be  calculated 
on  the  basis  of  the  men  and  stock  "  neces- 
sarily "  employed  under  the  original  con- 
tract. U.  S.  V.  Voorhees,  (1890)  135  U. 
S.  55a,  10  S.  Ct.  841,  34  U.  S.  (L.  ed.) 
258,  distinguishing  U.  S.  v.  Barlow, 
(1889)  132  U.  S.  271,  10  8.  Ct.  77,  33 
U.  S.  (L.  ed.)  346.  See  also  (1891)  20 
Op.  Atty.  Gen.  280. 

When  evidence  as  to  stock  and  carriers 
necessary. — ^This  section  covers  only 
cases  where  the  speed  is  to  be  increased 
beyond  that  required  by  the  existing  con- 
tract, and  does  not  require  evidence  as 
to  stock  and  carriers  where  it  is  pro- 
posed to  reduce  the  schedule  to  a  speed 
between  that  fixed  by  the  original  con- 
tract and  that  fixed  by  an  order  of  ex- 
pedition in  force  at  the  time  of  the  pro- 
posed reduction.  (1881)  17  Op.  Atty.- 
Gen.    240. 

Burden  of  proof. — ^Where,  in  an  action 
by  a  contractor  to  recover  for  expedited 
service,  the  government  undertakes  to 
attack  the  order  of  expedition  as  being 
ultra  vires,  on  the  ground  that  the  com- 
pensation exceeds  the  statutory  limita- 
tion, the  burden  of  proof  is  on  the 
government.  Parker  V.  U.  S.,  (1891)  26 
Ct.  CI.  344. 


Limitations. — ^Where  the  petition  in  an 
action  to  recover  for  services  rendered 
under  this  section  is  suflicient  to  consti- 
tute a  good  declaration  in  assumpsit  for 
work  and  services  at  common  law,  the 
claimant  may  amend  at  any  time  by 
setting  up  express  contracts  not  named 
in  the  original  petition,  notwithstanding 
the  fact  that  a  new  action  on  such  con- 
tract would  be  barred  at  the  time  of 
amendment  by  the  statute  of  limitations. 
Parker  v.  U.  S.,  (1891)  26  Ct.  CI.  344. 

Discretion  of  Postmaster  General. — 
"  The  postmaster-general  decides,  first, 
whether  expedition  is  necessary;  and  if 
this  be  settled  in  the  affirmative,  then 
second,  whether  thereby  additional  stock 
and  carriers  are  rendered  necessary,  and 
if  they  are,  third,  the  number  of  stock 
and  carriers  now  necessarily  employed  in 
the  existing  service;  and  fourth,  the  num- 
ber of  stock  and  carriers  necessarily  to 
be  employed  in  the  expedited  service.  It 
will  be  noticed  that  any  decision  on  these 
questions  involves  largely  mere  estimates 
or  opinions.  The  stock  and  carriers  actu- 
ally employed  may  not  be  the  number 
necessarily  employed  in  mail  service,  a 
portion  perhaps  being  used  for  freight, 
passenger,  or  express  business,  while  a 
determination  of  the  number  to  be  em- 
ployed in  the  future  is  purely  a  question 
of  estimate,  calling  for  the  good  judgment 
of  an  expert.  The  power  of  ascertaining 
these  facts  and  making  these  estimates  is 
exclusively  vested  in  the  postmaster -gen- 
eral. The  decision  is  the  result  of  his 
judgment  and  discretion.  From  it  there 
is  no  appeal  to  this  court  [the  Court  of 
Claims]."  Griffith  i>.  U.  S.,  (1887)  22 
Ct.  CI.  166. 

This  section  "has  direct  reference  to 
the  compensation  to  be  paid  for  the  ex- 
pedited service,  and  expressly  provides 
that  in  computing  such  compensation  the 
rate  of  pay  fixed  in  the  original  contract 
is  to  be  taken  as  the  standard  of  limita- 
tion, which  shall  not  be  exceeded.  These 
two  sections,  3960  and  3961,  left  it  within 
the  discretion  of  the  postmaster-general 
to  expedite  the  service  to  an  indefinite 
extent  and  to  allow  a  pro  rata  compen- 
sation therefor."  Allman  v,  U.  S.,  (1889) 
131  U.  S.  31,  9  S.  Ct.  632,  33  U.  S. 
(:L.  ed.)    51. 

Review  by  courts. — Where  the  Post- 
master General,  being  in  possession  of  all 
the  facts,  has  adjudged  expedition  actu- 
ally secured  to  be  worth  a  certain  sum, 
and  has  credited  the  contractor  at  that 
rate,  it  cannot  be  said  that  the  allowance 
was  procured  by  fraud  or  made  in  mis- 
take; and  in  tlie  absence  of  fraud  or  mis- 
take it  is  questionable  whether  such  al- 
lowance can  be  reviewed  in  the  courts. 
Parker  v.  U.  S.,  (1891)  26  Ct.  CI.  344 
citing  Allman  f.  U.  S.,  (1889)  131  U.  S. 
31,  0  S.  Ct.  632,  33  U.  S.  (L.  ed.)  51. 

Suspension  of  pay  for  fraud. — An  order 
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by  the  Poatmostcr  General  suspending  Che 
pay  of  a  mail  contractor  for  alleged  fraud 
in  his  oath  as  to  extra  stock  required  for 
expedition  is  entitled  to  every  reasonable 
presoniption  to  support  it,  and,  though 
of  interlocutory  character,  should  not  be 
Tacated  on  an  unsupported  application  or 
without  a  showing  of  substantial  ground 
for  revocation;  and  such  ground  is  not 
furnished  by  a  judgment  sustaining  a 
demurrer  to  the  petition  in  an  action  by 
the  United  States  to  recover  payments 
made  before  the  order  of  suspension, 
where  the  question  of  fraud  was  not 
passed  on  by  the  court  and  the  judgment 
on  demurrer  would  be  no  bar  to  a  second 
suit.  The  principle  of  res  judicata  ap- 
plies to  departmental  action  of  a  final 
nature.     (1891)  20  Op.  Atty.-Gen.  280. 

"  The  order  of  the  postmaster-general  is 
received  as  evidence  of  the  value  of  the 
service  so  long  as  it  stands  as  the  act  of 
the  department,  and  to  that  extent  the 
contractor  is  better  off  than  if  his  suit 
were  against  another  principal;  but  when 
it  has  been  vacated  and  set  aside  by  the 
same  authority  w^hich  made  it  for  good 
cause,  that  is  to  say,  not  as  having  been 
made  in  error  of  judgment,  but  as  having 
been  procured  by  fraud  or  made  in  mis- 
take of  fact,  the  contractor  must  allege 
and  prove  his  case,  viz.,  that  the  value  of 
the  service  which  he  rendered  for  the 
principal  did  not  exceed  the  authority  of 
the  public  agent.  The  conclusion  of  the 
court  upon  this  part  of  the  case  is  that 
where  the  postmaster-general  in  mistake 
of  fact  or  through  fraudulent  representa- 
tions fixed  a  price  in  an  order  for  the  ex- 
pediting of  a  mail  service,  and  on  the 
discovery  of  the  mistake  or  fraud  rescinds 
the  order  and  disavows  the  transaction, 
the  contractor  cannot  rely  upon  the  order 
to  establish  the  amount  of  his  compensa- 
tion, but  must  show  bv  ordinary  evidence 
the  extent  of  the  '  additional  stock  and 
carriers  *  made  necessary  by  the  expedi- 
tion of  the  service."  Parker  v.  U.  S., 
(1891)  26  Ct.  CI.  344. 

RecoTeiy  of  payments  wrongfully  made. 
— ^Where  an  allowance  imder  this  section 
for  expediting  the  service  is  made  upon 
erroneous  representations  as  to  the  em- 
ployment of  additional  men  and  animals, 
it  may  be  recovered  back  by  the  govern- 
ment under  section  4057,  in/ra,  p.  252. 
And    where    such    representations    were 


fraudulent  as  well  as  erroneous  the  right 
of  recovery  cannot  be  aflected  by  knowl- 
edge of  their  character  and  participation 
in  the  results  obtained  by  any  subordi- 
nate officers  of  the  Department.  U.  S.  v. 
Barlow,  (1889)  132  U.  S.  271,  10  S.  Ct. 
77,  33  U.  S.  (L.  e<l.)  34«.  See  also  U.  S. 
r.  Cosgrove,  (D.  C.  Kan.  1886)  26  Fed.  908. 

The  schedule  of  time  prescribed  by  a 
contract  for  transportation  over  a  moun- 
tain road  was  about  one  and  one-half 
miles  per  hour.  Such  road  being  impass- 
able during  a  part  of  the  year,  a  new 
route  was  adopted,  the  evidence  on  file 
in  the  Department  showing  that  such  new 
route  was  of  an  entirely  different  charac- 
ter and  much  more  easily  traveled.  It 
was  held  that  to  apply  the  same  schedule 
time  to  both  routes  was  manifestly  erro- 
neous, and  that  an  allowance  for  expedi- 
ting the  service,  made  in  ignorance  ot  the 
fact  that  no  additional  men  or  animals 
had  been  employed  in  the  performance  of 
that  service,  could  be  recovered  back.  U. 
S.  17.  Barlow,  (1889)  132  U.  S.  271,  10 
S.  Ct.  77,  33  U.  S.  (L.  ed.)  346. 

Joinder  of  parties. — Where  a  contractor 
and  his  subcontractor  have  participated 
in  making  fraudulent  representations  as 
to  the  additional  men  and  animals  re- 
quired for  increased  expedition,  they  are 
properly  joined  in  an  action  by  the 
government  to  recover  extra  compensa- 
tion paid  because  of  such  representations. 
U.  S.  f?.  Piatt,  (1895)  157  U.  S.  113,  15 
S.  Ot.  498,  39  U.  S.  (L.  ed.)   639. 

As  to  recovery  of  wrongful  payments 
made  under  this  section,  see  also  notes 
under  R.  S.  see.  4067,  infra,  p.  252. 

To  authorise  relief  on  the  ground  of 
mistake  from  an  overpayment  under  this 
section  and  section  3960,  supra,  p.  159, 
the  mistake  must  have  arisen  from  igno- 
rance, imposition,  or  misplaced  confidence. 
An  act  done  intentionally  and  with 
knowledge  cannot  be  treated  as  a  mistake. 
Griffith  V.  U.  S.,  (1887)  22  Ct.  CI.  165, 

The  object  of  this  section  and  R.  S.  sec. 
4057,  infra,  p.  252,  providing  for  the  re- 
covery of  money  paid  under  fraudulent 
representations,  etc.,  was  to  avoid  fraud 
and  mistakes  arising  from  the  reliance 
necessarily  placed  upon  the  judgment  of 
clerks  and  subordinates  in  the  Post  Office 
Department,  as  well  as  from  other  causes. 
U.  S.  <?.  Barlow,  (1889)  132  U.  S.  271, 
10  S.  Ct.  77,  33  U.  S.  (L.  ed.)   346. 


Sec.  3962.  [Fining  mail  contractors.]  The  Postmaster-General  may 
make  deductions  from  the  pay  of  contractors,  for  failures  to  perform  serv- 
ice according  to  contract,  and  impose  fines  upon  them  for  other  delinquen- 
cies. He  may  deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not 
performed ;  and  not  exceeding  three  times  the  price  if  the  failure  be  occa- 
sioned by  the  fault  of  the  contractor  or  carrier.    [B,  S.] 


Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  316. 
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Application  to  ''mail  messenger"  and 
''mail  station"  service  in  New  York  city. 
See  Otis  f.  U.  S.,  (1889)  24  Ct.  CI.  61. 

''This  power  to  impose  a  fine  is  one 
that  is  not  known  to  the  common  law 
and  cannot  be  enlarged  by  inference  or 
intendment."  Great  Northern  R.  Co*  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1916)  236  Fed. 
433,  149  C.  C.  A.  485. 

Rationale  of  statute. —  The  service  to 
be  performed  in  the  carriage  of  the  mails 
is  of  such  a  character  Uiat  a  provision 
such  as  that  made  by  this  section  "  is 
essential  to  the  successful  performance 
of  the  most  important  function  incident 
to  the  executive  branch  of  tlie  government. 
If  the  post-office  departmen/b  were  sub- 
jected to  the  ordinary  remedy  for  a  vio- 
lated contract,  the  measure  of  protection 
would  be  incommensurate  to  the  wrong 
inflicted,  and  the  mail  service  might 
thereby  be  impaired  in  that  efficiency  re- 
quired by  public  policy."  Otis  v.  U.  S., 
(1889)   24  Ct.  CI.  61. 

Repeal  of  exception  of  railroad  com- 
panies.— Section  5  of  the  Act  of  March  3, 
1879,  ch.  180,  construed  with  reference  to 
this  section,  made  an  exception  to  the 
provisions  of  this  section  regarding  rail- 
road companies,  and  its  repeal  in  Act  of 
June  11,  1880,  ch.  206,  sec.  1,  21  Stat.  L. 
178,  therefore  left  this  section  in  full  force 
as  to  such  companies.  Chicago,  etc.,  R.  Co. 
V.  U.  S.,  (1888)  127  U.  S.  406,  8  S.  Ct. 
1194,  32  U.  S.  (L.  ed.)  180,  23  Ct.  tl. 
504.  See  also  Jacksonville,  etc.,  R.  Co. 
€?.  U.  S.,  (1886)  21  Ct.  CI.  155;  Minne- 
apolis, etc.,  R.  Co.  V.  U.  S.,  (1880)  24  Ct. 
CI.  350. 

When  a  mail  contract  is  made  it  be- 
comes subject  to  the  provisions  of  this 
section,  and  the  authority  of  the  Post- 
master General  to  make  deductions  and  to 
impose  fines  becomes  a  part  of  the  con- 
tract. Otis  V.  U.  S.,  (1889)  24  Ct.  CI. 
61.  See  also  Minneapolis,  etc.,  R.  Co.  v. 
U.  S.,   (1889)   24  Ct.  CI.  350. 

Right  of  govenunent  to  sue  contractor 
for  loss  of  maiL — The  remedy  of  the 
United  States  for  the  loss  of  mail  through 
the  default  of  contractors  is  through  the 
imposition  of  fines  and  the  making  of  de- 
ductions as  provided  for  i|i  this  section; 
therefore  where  a  penalty  has  been  im- 
posed by  the  Postmaster  General  on  a 
contractor  under  this  section,  the  United 
States  cannot  thereafter  sue  the  con- 
tractor for  the  loss  of  mail  carried,  as  by 
the  imposition  of  the  penalty  the  matters 
in  difference  have  been  settled  in  the  way 
provided  by  law.  Union  Pac.  R.  Co.  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1915)  219  Fed. 
427,  134  C.  C.  A.  325. 

Where  a  penalty  has  been  imposed  by 
the  Postmaster  General  on  a  contractor 
under  this  section  for  failure  to  carry 
the  mail,  the  United  States  cannot  there- 
after sue  the  contractor  for  the  loss  of 
mail  carried^  as  neither   the  government 


nor  the  contractor  is  liable  to  the  owner 
or  addressee  of  mail  lost,  and  consequent- 
ly such  loss  could  not  have  been  within 
the  contemplation  of  the  parties.  U.  S.  r. 
Atlantic  Coast  Line  R.  Co.,  (E.  D.  N.  G. 
1913)  206  Fed.  190,  affirmed  (C.  C.  A.  4th 
Cir.  1914)  215  Fed.  56,  131  C.  C.  A.  364, 
L.  R.  A.  1915A  374. 

Fines  "for  other  delinquencies." — In 
Gi-eat  Northern  R.  Co.  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1916)  236  Fed.  433,  149  C.  C.  A. 
485,  upholding  the  action  of  the  Postmas- 
ter General  in  imposing  upon  the  rail- 
road company  a  fine  of  $400  on  account 
of  the  wreck  of  a  mail  train  at  a  point 
on  the  company's  route,  the  court  said: 
'*  We  have  no  difficulty  in  determining 
that  the  Postmaster  General  had  the 
right  to  make  a  deduction  for  the  delin- 
quency under  this  provision  of  statute, 
commensurate  with  the  loss  sustained  by 
the  government  by  reason  of  such  delin- 
quency, and  that  the  provisions  of  said 
statute  do  not  limit  or  attempt  to  limit  or 
control  the  action  of  such  officer  or  meas- 
ure the  amount  of  the  fine  by  the  value  of 
the  trip  of  the  mail  train  wrecked.  Ob- 
jection is  made  by  plaintiff  that  this  in- 
terpretation of  section  3962  of  the  Re- 
vised Statutes  places  the  power  of  impos- 
ing a  fine  within  the  Postmaster  General 
of  the  United  States,  without  limitation. 
We  are  of  opinion  that,  unless  the  Post- 
master General  manifestly  abuses  or  ex- 
ceeds the  power  thus  conferred  upon  him, 
his  action  is  the  exercise  of  the  power 
conferred  upon  him  by  the  statutes  and 
recognized  by  the  terms  of  the  contracts 
to  be  within  his  discretion,  and  is  not 
subject  to  review  by  the  courts.  Allman 
v.  U.  S.,  [1889]  131  U.  S.  31-35,  9  S.  Ct. 
632,  33  U.  S.  (!>.  ed.)  51." 

The  imposition  of  a  fine  is  justified 
where  a  contractor  pretended  to  carry  the 
mails  over  his  entire  route  seven  times  a 
week,  and  accepted  payment  for  such  serv- 
ice, but  in  fact  carried  them  over  a  part 
of  the  route  only  once  a  week;  and  in 
such  case  a  fine  of  double  the  contract 
price  of  the  unperformed  service  is  proper. 
Parker  v.  U.  S.,  (1891)   26  Ct.  CI.  344. 

It  has  been  held  that  for  placing  mail 
matter  in  the  custody  of  a  person  not  au- 
thorized to  receive  it  the  Postmaster  Gen- 
eral has  power  to  impose  a  deduction 
under  this  section.  (1875)  16  Op.  Atty.- 
Gen.  70. 

Fine  limited  to  subject-matter  of  con- 
tract.— "  The  power  to  impose  a  fine  is 
one  which  is  not  known  to  the  conunon 
law  and  cannot  be  enlarged  by  inference 
or  intendment.  Its  remedy  must  be 
found  in  the  specific  contract  which  au- 
thorizes it.  The  postmaster-general  can- 
not satisfy  it  out  of  the  property  of 
the  contractor  nor  deduct  it  from  other 
moneys  which  the  government  may 
happen  to  owe  him.  The  liability  of  :i 
contractor  in  this  matter  of  tines  l>egind 
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and  ends  with  his  contract."    Parker  v. 
U.  S.,  (1891)  26  Ct.  CI.  344. 

The  power  to  fine  ia  diacretionary  with 
the  Postmaater  General,  and  he  may  make 
or  omit  to  make  deductions  from  the  pay 
of  the  contractors  according  to  the  cir- 
cumstances in  the  particular  case.  Lewis 
Pnb.  Co.  V.  Wyman,  (E.  D.  Mo.  1907) 
152  Fed.  787;  (1886)  18  Op.  Atty.-Gen. 
313,  following  (1873)  14  Op.  Atty.-Gen. 
179.  Contra,  holding  that  '*  the  element 
of  fault  or  innocence  does  not  enter  into 
a  question  whether  the  penalty  .  .  . 
is  to  be  exacted,  but  only  that  of  per- 
formance or  non-performance/'  and  that 
the  statute  "  makes  it  imperative  upon 
the  postmaster-general  to  deduct  the  price 
of  the  trip  when  not  performed."  (1882) 
17  Op.  Atty.-Gen.  276. 

The  excuse  that  delinquencies  in  carry- 
ing railroad  mails  were  unavoidable  in 
being  caused  by  the  elements  is  proper 
matter  for  consideration  by  the  Postmas- 
ter (jfeneral  in  the  imposition  of  a  fine, 
but  is  not  ground  for  review  by  the  court 
in  the  absence  of  fraud  or  other  irr^u- 
larity.  Minneapolis,  etc.,  R.  Co.  v,  U.  S., 
(1889)  24  Ct.  CI.  363,  following  Otis  f. 
U.  S..  (1889)  24  Ct.  CI.  61. 

Time  allowed  for  determiniBg  deduc- 
tions.—  Under  the  Post  Office  regulations 
and  mail  contracts  providing  that  pay- 
ments shall  be  made  in  February,  May, 
August,  and  November,  the  Department 
has  one  month  in  which  to  ascertain  and 
determine  from  the  reports  of  postmasters 
on  the  route  the  amount  of  penalties  and 
forfeitures  to  be  deducted  under  this  sec- 
tion for  delinquencies,  neglect,  or  mal- 
practice. Salisbury  r.  U.  S.,  (1893)  28 
Vi.  CI.  404. 

Finality  of  Postmaater  General's  deci- 
sion.— ^**The  only  effect  of  the  statute  is 
that  it  requires  the  post-office  department 
to  exact  this  agreement  from  all  mail  car- 
riers, and  that  <it  takes  such  contracts 
to  this  extent  out  of  the  ordinary  rules 
of  law  which  regulate  penalties  and 
liquidated  damages.  When  any  contractor 
fails  to  perform,  he  of  course  loses  his 
right  to  compensation;  but  when  a  mail 
contractor  fails  to  carry  the  mails  as  he 
has  agrefHl  to  do,  he  causes  a  public  in- 
convenience, the  value  of  which  cannot  be 
proved  in  dollars  and  cents  or  estimated 
by  courts  and  juries.  Accordingly  this 
system  has  been  devised,  whereby  the  de- 
cision of  the  postmaster-general  is  made 
final  as  to  fSnes  and  deductions  —  as  to 
whether  the  contractor  was  in  fault  or 
waa  not  in  fault.  .  .  .  And  these 
decisions  of  the  postmaster-general  in 
eaaes  properly  within  his  jurisdiction  are 
final,  though  it  may  well  be  that  where 
the  ifailure  to  perform  was  due  to  some 
caoae  for  which  the  law  will  not  allow 
a  contractor  to  be  held  responsible,  the 
decision  will  be  subject  to  review  in  the 
courts."  Parker  v,  U.  S.,  (1891)  26  Ct. 
CL  344. 


Forfeitures  made  by  virtue  of  the  power 
conferred  on  the  Postmaster  General  by 
this  section,  and  also  recognized  by  the 
terms  of  the  contract  to  be  within  his 
discretion,  are  not  subject  to  review  by 
the  Supreme  Court.  Allman  r.  U.  S., 
(1889)  131  U.  S.  31,  9  S.  Ct.  632,  33  U. 
S.  (L.  ed.)   61. 

The  Postmaster  General  is  made  the 
judge,  by  this  section,  of  the  question 
when  a  fine  shall  be  imposed;  and  unless 
the  power  is  exercised  incompatibly  with 
reasonable  and  legitimate  use,  parties 
contracting  with  the  government  are 
bound  by  his  action.  "The  law  having 
selected  the  postmaster-general  as  the 
arbiter  between  the  government  and  con- 
tractor to  determine  the  question  of  de- 
linquency, his  action  in  the  premises,  if 
objected  to,  must  be  impeached  by  show- 
ing such  a  state  of  facts  as  constitute  in 
law  a  failure  on  the  part  of  the  officer  to 
discharge  the  duty  imposed  on  him  in 
substantial  requirement,  with  his  duty  in 
the  premises."  Otis  i>.  U.  8.,  (1889)  24 
Ct.  CI.  61,  followed  in  Minneapolis,  etc., 
R.  Co.  t?.  U.  S.,  (1889)  24  Ct.  CI.  350. 

Official  certificate  of  failure  to  perform. 
— This  provision,  construed  in  connection 
with  the  Act  of  August  3,  1882,  ch.  379, 
sec.  2,  infra,  p.  178,  by  necessary  implica- 
tion declares  that  whenever  the  Postmas- 
ter General  is  satisfied  from  evidence  pre- 
sented to  him  that  conditions  exist  which 
justify  a  decision  that  a  postal  contractor 
has  abandoned  the  performance  of  his 
contract,  the  Postmaster  General  may  act 
as  authorized  in  the  statute.  It  would 
seem  to  be  an  appropriate  act  for  the 
Postmaster  General  to  make  an  official 
certificate  of  the  fact  of  such  finding,  to  be 
filed  among  the  archives  of  his  office;  and 
when  coupled  with  the  reports  on  which 
the  finding  is  based,  such  certificate  is 
legally  competent  to  establish  prima  facie 
the  fact  of  abandonment  by  the  contractor, 
under  **  the  well-established  rule  vhat 
official  reports  and  certificates  made  con- 
temporaneously with  the  facts  stated,  and 
in  the  regular  course  of  official  duty,  by 
an  officer  having  personal  knowledge  of 
them,  are  admissible  for  the  purpose  of 
proving  such  facts."  U.  S.  v.  MoOoy, 
(19(W)  193  U.  S.  593,  24  S.  Ct.  628,  ot7er. 
ruling  in  part  U.  S.  f.  McCoy,  (C.  C.  A. 
9th  ar.  1900)  104  Fed.  669,  44  C.  C.  A. 
125. 

A  document  authenticated  by  the  Post- 
master General  under  the  seal  of  the  De- 
partment and  reciting  the  imposition  of 
a  fine  on  a  contractor  for  delay  is  prima 
facie  evidence  that  such  fine  has  been 
imposed  as  authorized  by  this  section.  U. 
S.  t\  McCoy,  (C.  C.  A.  9th  Cir.  1900) 
104  Fed.  669.  44  C.  C.  A.  126. 

Power  to  withhold  pay  because  of  past 
delinquencies. — "The  power  to  impose  a 
fine  can  be  exercised  as  long  as  tluTo  ib 
money  remaining  due  upon  the  contract. 
The   fact   that   an    account   of    a    certain 
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quarter  has  been  transmitted  to  the  ac- 
counting officers  of  the  treasury  and  ad- 
justed and  a  balance  certified  and  paid 
does  not  preclude  the  postmaster-general 
from  imposing  a  fine  for  a  previously  com- 
mitted but  subsequently  discovered  de- 
linquency. A  mail  transportation  con- 
tract is  an  entirety  for  entire  period  of 
service.  The  payment  by  instalments  is 
merely  for  the  convenience  of  the  parties, 
and  the  adjustment  of  quarterly  accounts 
is  merely  to  enable  the  payment  to  be 
made  by  instalments.  So  long  as  any 
money  remains  due  to  the  contractor  it 
will  be  the  duty  of  the  postmaster-general 
to  protect  the  government  by  withholding 
money  for  services  not  rendered  or  by 
imposing  fines  for  delinquencies  previous- 
ly unknown.  The  fact  that  the  contractor 
concealed  his  delinquency  until  his  quar- 
terly account  had  passed  does  not  relieve 
him  from  this  liability;  and  if  a  part  of 
the  consideration  of  the  contract  remains 
unpaid,  it  is  just  as  effective  authority 
for  the  action  of  the  postmaster-general 
as  if  the  whole  remained  unpaid.  In 
other  words,  the  accounts  between  the 
contractor  and  the  government  remain 
open  so  long  as  anvthing  remains  to  be 
adjusted  or  paid."  Parker  t?.  U.  S.,  (1891) 
26  Ct.  CI.  344. 


Fines  for  delinquencies  in  a  pric  r  term 
in  a  previous  contract  may  be  dt'diuLed 
from  the  earnings  of  a  subsequent  torm 
in  a  later  contract,  where  it  appears  that 
the  contracts  were  made  with  implied  ac- 
quiescence in  the  interpretation  by  the 
Post  Office  Department  of  contracts  of  this 
character  that  the  Postmaster  General 
had  such  power.  Great  Northern  R.  Co. 
V,  U.  S.,  (C.  C.  A.  8th  Cir.  1916)  236 
Fed.  433,  149  C.  C.  A.  485. 

Remission  of  deduction  ordered. — 
Where  a  deduction  has  been  ordered  by 
the  Postmaster  General  nnd  he  after- 
wards becomes  satisfied  thjit  the  order 
wa«  made  imder  a  misapprehension  of  the 
facts,  it  is  within  his  power  either  di- 
rectly to  rescind  the  order  or  to  refer  the 
matter  to  the  Sixth  Auditor  under  the 
provisions  of  R.  S.  sec.  409,  «upro,  p.  24. 
(1885)  18  Op.  Atty.-Gen.  313.  See  also 
(1873)    14  Op.  Atty.-Gen.  179. 

Companies  performing  "  recogni2ed  serv- 
ice" and  compensated  therefor  under 
R.  S.  sec.  3998,  set  forth  infra,  p.  188, 
and  superseded,  are  subject  to  deductions 
under  this  neetion  the  same  as  ordinary 
contractors.  (1878)  15  Op.  Atty.-Gen. 
440;  (1882)  17  Op.  Atty.-Gen.  276;  (1885) 
18  Op.  Atty.-Gen.  313. 


Sec.  3963.  [Mail  contracts  not  assignable.]  No  contractor  for  trans- 
porting the  mail  within  or  between  the  United  States  and  any  foreign 
country  shall  assign  or  transfer  his  contract,  and  all  such  assignments 
or  transfers  shall  be  null  and  void.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

Further  provisions  relating  to  the  transfer  or  subletting  of  mail  contracts  were  made 
by  the  Act  of  May  17,  1878,  ch.  107,  §§  2,  3  and  6,  infra,  pp.  171-173. 


A  contract  of  partnership  for  operating 
mail  routes  under  contracts  to  be  obtained 
in  the  name  of  one  of  the  parties  is  not 
an  assignment  or  transfer  condemned  by 
this  section.  Hegness  v.  Chilberg,  (C.  G. 
A.  9th  Cir.  1916)  224  Fed.  28,  139  C.  0. 
A.  492. 

Contractor  acting  as  agent  for  carrier 
—  liability  to  carrier. —  The  obvious  aim 
of  this  section  was  to  prevent  a  liability 
of  the  government  upon  the  contract  to 
any  person  but  the  accepted  bidder. 
Neither  the  letter  nor  the  spirit  of  the 
law  is  violated  where  the  person  who 
enters  into  the  contract,  and  who,  as  be- 
tween himself  and  the  government,  re- 
mains contractor  and  gives  to  nobody  any 
right  through  or  under  him  against  the 
employer,  in  reality  acts  as  agent  for  the 
company  which  actually  performs  the 
service,  agreeing  with  such  company  to 
pay  over  to  it  the  compensation  received 
from  the  government,  less  a  commission 
for  his  agency;  and  such  compensation 
may  be  recovered  by  the  carrying  com- 


pany in  an  action  against  the  contractor. 
Oregon  vSteamship  Co.  v.  Otis,  (1885)  100 
N.  Y.  446,  3  N.  E.  486,  53  Am.  Rep.  221. 

So  where  one  who  had  undertaken  to 
transport  the  mail  for  a  contractor  and 
had  given  a  bond  for  faithful  performance 
failed  to  render  service  in  accordance  with 
his  contract,  he  and  his  sureties  on  the 
bond  were  held  to  be  liable  to  the  con- 
tractor. Moon  V.  Potter,  (1902)  115  Ga. 
673,  42  S.  £.  43,  diatinguiahing  Nix  v. 
Bell,  (1880)  66  Ga.  664,  in  which  case 
it  was  held  that  an  agreement  between 
the  contractor  and  another  to  share  the 
cost  of  equipment  and  the  expenses,  the 
second  party  to  do  the  driving,  and  the 
compensation  from  the  government  to  be 
shared,  amounted  to  a  violation  of  this 
section  and  could  not  be  relied  upon  to 
support  an  action  between  the  parties  for 
the  agreed  share  of  the  compensation. 

Recovery  of  wrongful  payments  — 
parties. —  Even  though,  because  of  this 
section,  the  subletting  of  a  contract  be 
regarded   merely   as   an   arrangement   be- 
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Iween  the  contractor  and  the  subcontrae- 
tor,  an  action  by  the  government  to  re- 
cover money  paid  through  fraudulent 
representations  under  section  3961,  supra, 
is  properly  brought  against  both  the  con- 
tractor and  his  Bub lessee,  where  both  par- 
ticipated in  the  fraud  and  both  have  re- 
ceived the  benefit  of  the  payments  made. 
L.  S.  V,  Piatt,  (1896)  157  U.  S.  113,  15 
S.  Ct.  498,  39  U.  S.  (L.  ed.)  639. 

Right  of  nominal  contractor  to  con- 
sideration in  compromise  of  claim. — 
Where  an  individual  has  executed  a  con- 
tract colorably  in  evasion  of  this  section, 
the  real  interest  being  in  another  person 


who  is  afterwards  proved  to  have  been  of 
unsound  mind,  the  question  whether  the 
nominal  contractor  is  entitled  to  any  con- 
sideration by  way  of  compromise  of  the 
government's  claim  for  damages  accrued 
by  failure  to  carry  out  the  contract  does 
not  arise  under  R.  8.  sec.  409,  supra,  p. 
24,  until  the  auditor  has  proceeded  under 
that  section  to  ascertain  whether  the  in- 
terests of  the  department  do  or  do  not 
require  the  exercise  by.  the  Postmaster 
Qeneral  of  his  powers  over  fines,  penalties, 
forfeitures,  and  liabilities.  (1880)  16  Op. 
Atty.-Qen.  484* 


Sec.    245.    [Bond   accompanying   proposals  —  conditions  —  liability.] 

That  every  proposal  for  carrying  the  mail  shall  be  accompanied  by  the 
bond  of  the  bidder,  with  sureties  approved  by  a  postmaster,  and  in  cases 
where  the  amount  of  the  bond  exceeds  five  thousand  dollars,  by  a  post- 
master of  the  first,  second,  or  third  class,  in  a  sum  to  be  designated  by  the 
Postmaster-General  in  the  advertisement  of  each  route;  to  which  bond  a 
condition  shall  be  annexed,  that  if  the  said  bidder  shall,  within  such  time 
after  his  bid  is  accepted  as  the  Postmaster-General  shall  prescribe,  enter 
into  a  contract  with  the  United  States  of  America,  with  good  and  suffi- 
cient sureties,  to  be  approved  by  the  Postmaster-General,  to  perform  the 
service  proposed  in  his  said  bid,  and,  further,  that  he  shall  perform  the 
said  service  according  to  his  contract,  then  the  said  obligation  to' be 
void,  otherwise  to  be  in  full  force  and  obligation  in  law;  and  in  case  of 
Cailnre  of  any  bidder  to  enter  into  such  contract  to  perform  the  service,  or, 
Having  executed  a  contract,  in  case  of  failure  to  perform  the  service, 
according  to  his  contract,  he  and  his  sureties  shall  be  liable  for  the  amount 
of  said  bond  as  liquidated  damages,  to  be  recovered  in  an  action  of  debt 
on  'the  said  bond.     No  proposal  shall  be  considered  unless  it  shall  be 
nccompauied  by  such  bond,  and  there  shall  have  been  affixed  to  said  pro- 
posal the  oath  of  the  bidder,  taken  before  an  officer  qualified  to  adminis- 
ter oaths,  that  he  has  the  ability,  pecuniarily,  to  fulfill  his  obligations,  and 
that  the  bid  is  made  in  good  faith,  and  with  the  intention  to  enter  into 
contract  and  perform  the  service  in  case  his  bid  is  accepted.     [17  Stat.  L. 
313,  as  amended  by  18  Stat  L.  235.] 

TTiis  and  the  following  sections  246  and  251  are  from  an  Act  of  June  8,  1872,  ch.  335, 
entitled  "An  Act  to  revise,  consolidate,  and  amend  the  statutes  relating  to  the  Post- 
office  Department."  As  orij^inally  enacted  this  section  was  incorporated  into  R.  S. 
sec.  3945,  noted  supra,  p.  163.  Subsequently  it  was  amended  to  read  as  given  in  the 
text  by  an  Act  of  June  23,  1874,  ch.  456,  §  12^  thereby  superseding  said  R.  S.  sec.  3945. 


The  object  of  this  and  the  foUowing 
sections  was  to  protect  the  Department 
against  imposition  through  worthless 
bids.  They  were  not  meant  to  limit  the 
discretion  of  the  Postmaster  General  with 
which  he  has  been  mvested  any  fur- 
ther than  to  prevent  his  entertaining  a 
bid  where  they  were  not  complied  with; 


and  where  he  is  satisfied  that  the  bond 
accompanying  a  bid  is  worthless,  though 
it  complies  with  the  statute  in  point  of 
form,  lie  may  and  should  treat  such  bid 
as  though  no  bond  had  accompanied  it. 
Such  action  falls  appropriately  within  the 
.scope  of  his  general  supervisory  authority. 
(1882)   17  Op.  Atty.-Gen.  293. 
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Regulation  of  diicretion.— R.  S.  sees. 
3945-3947,  with  section  3951,  were  cited 
in  Eastern  R.  Co.  v,  U.  S.,  (1885)  20 
Ct  CI.  23,  to  the  proposition  that  "the 
time-contract  system  contemplated  by  the 
statutes,  while  it  leaves  much  to  the  dis- 
cretion of  the  department,  is  put  under 
many  regulations,  .  .  .  one  of  the 
most  important  of  which,  if  not  expressly 
declared  is  so  recited  and  implied  as  per- 
haps to  be  obligatory,  is  the  requiring  of 
sureties  for  the  performance  of  the  obliga- 
tions of  contractors." 

Interlineations  in  bond. —  In  (1882)  17 
Op.  Atty.-Gen.  285,  the  Postmaster  Gen- 
eral stated  a  case  where  the  bond  of  a 
bidder  for  a  mail  route  showed  an  erasure 
and  interlineation  changing  the  penalty 
from  $9,300  to  $19,300,  and  there  was  no 
attestation  of  the  witnesses  that  the 
change  was  made  before  the  bond  was 
signed  and  sealed.  The  Attorney  General 
said:  "Such  interlineation  does  not  in- 
validate the  instrument  or  impair  its 
legal  effect,  if  in  fact  it  was  made  prior 
to  the  execution  of  the  bond.  The  attes- 
tation of  witnesses  is  merely  for  conven- 
ience of  proof;  The  law  does  not  require 
that  there  shall  be  witnesses  to  the  bond. 
It  is,  however,  expedient  and  safe  always 
to  require  them,  and  that  a  note  should 
be  made  by  them  of  any  material  altera- 
tion. If  a  material  change  by  interlinea- 
tion or  otherwise  is  made  in  a  bond  sub- 
sequent to  its  execution,  the  instrument 
is  thereby  rendered  void,  unless  it  can 
clearly  be  shown  that  after  the  change 
the  parties  assented  to  it,  and  still 
acknowledge  the  signing  and  sealing  as 
their  act.  Because  of  the  difficulty  of 
making  proof  in  either  caae,  it  would 
seem  to  be  extremely  hazardous  to  ac- 
cept a  bond  appearing  upon  its  face  to 
have  been  altered,  unless  by  a  note  or  in 
some  way  it  is  attested  that  the  change 
was  made  with  the  assent  of  the  parties." 

Failure  to  perform  —  contingent  bid. — 
A  bidder  to  whom  a  certain  route  was 
awarded  refused  to  execute  a  contract 
therefor  on  the  ground  that  by  an  oral 
agreement  between  him  and  the  Postmas- 
ter General  (the  existence  of  which  was 
denied  by  the  latter)  his  bid  was  to  be 
contingent  on  the  award  to  him  of  an- 
other route  as  well.  One  of  the  terms  of 
the  advertisement  inviting  bids  was  in 
effect  that  no  consolidated,  combined,  or 
conditional  bids  would  be  considered;  and 
the  bid  in  question  was  in  terms  complete 
in  itself  and  was  separately  considered 
and  accepted.  It  was  held  that  a  pro- 
ceeding against  the  bidder  and  his  sure- 
ties could  be  brought  under  this  section. 
(1892)   20  Op.  Atty.-Gen.  293. 

Allegations  of  bill  for  cancellation  of 
bonds. —  In  a  bill  by  a  surety  to  secure 
the  cancellation  of  bonds  given  under  this 
section  and  to  enjoin  the  Postmaster 
(Jeneral  from  requiring  the  execution  of 


the  bidder's  contract  or  from  declaring 
him  to  be  a  defaulting  bidder,  grounds 
for  equitable  relief  are  not  shown  by  al- 
legations that  the  bonds  in  question  were 
filed  in  the  Department  regardless  of  es- 
sential requirements  of  the  statute  and 
of  the  postal  regulations;  that  so  far  as 
the  complainant  is  concerned  they  are 
"false,  forged,  and  fictitious,"  and  there- 
fore null  and  void;  and  that  the  plaintiff 
is  liable  to  i^  multiplicity  of  suits  on 
them.  Such  allegations  do  not  show  that 
there  is  a  failure  of  adequate  defense  at 
law  or  that  there  is  a  special  equity  con- 
nected with  the  existence  of  the  bonds 
themselves,  without  the  fault  or  active 
connivance  of  the  complainant.  Pech- 
stein  V,  Smith,  (1899)  14  App.  Cas.  (D. 
C.)  ^7,  sustaining  a  demurrer  to  the  bill. 

Liability  for  penal  sum. — ^The  surety 
on  the  bond  of  a  bidder  for  a  contract  for 
carrying  the  mails  on  default  by  the  prin- 
cipal is  liable  for  the  full  sum  mentioned 
as  the  penalty  of  the  bond  without  regard 
to  the  actual  damages  sustained  by  the 
United  States,  where  the  bond,  although 
in  the  usual  form,  recites  that  it  is  given 
pursuant  to  Act  June  23,  1874,  18  Stat.  L. 
L.  236,  ch.  456,  sec.  245,  and  *'  subject 
to  all  the  terms,  conditions,  and  remedies 
thereon  in  said  Act  provided;  "  one  of 
its  provisions  being  that  in  case  of  de- 
fault by  a  bidder  "  he  and  his  sureties 
shall  be  liable  for  the  amount  of  said 
bond  as  liquidated  damages  to  be  recov- 
ered in  an  action  of  debt  on  said  bond." 
U.  S.  i\  U.  S.  Fidelity,  etc.,  Co.,  (C.  C. 
Md.  1907)  151  Fed.  534. 
■  A  proposal  bond,  given  by  a  bidder  for 
a  contract  for  carrying  the  mail,  condi- 
tioned as  required  by  this  Act,  is  an  abso- 
lute imdertaking  to  pay  the  amount 
named  therein  as  liquidated  damages  in 
case  of  condition  broken,  and  not  one  of 
indemnity  or  security  to  the  govemnient 
against  loss  or  damages  for  breach  of  con- 
tract, and  in  an  action  thereon  the  actual 
damages  cannot  bo  inquired  into.  U.  S. 
r.  Alcorn,  (W.  D.  Mo.  1906)  145  Fed.  995. 

In  an  acticm  on  a  proposal  bond  given 
by  a  bidder  for  a  contract  for  carrying 
the  mail,  as  required  by  this  Act,  where 
the  bidder  entered  into  the  contract  with 
the  required  surety  for  its  faithful  per- 
formance, but  failed  to  complete  such 
performance,  the  fact  that  the  govern- 
ment recovered  from  such  surety  the 
actual  damages  sustained  l^  reason  of 
the  breach  of  contract  does  not  constitute 
a  defense.  U.  S.  »;.  Alcorn,  (W.  D.  Mo. 
1906)    145  Fed.  995. 

Liability  for  loss  by  robbery  of  the 
mail. — Where  a  contract  for  transporta- 
tion of  mail  provided  that  the  contractor 
should  account  for  and  pay  over  all  money 
of  the  United  States  which  might  come 
into  his  possession,  he  being  only  re- 
quired to  carry  mail,  and  not  to  carr> 
money  a»  such,  his  surety  was  not  liable, 
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on  his  bond  for  the  faithful  carrying  out  an  insurer  of  the  safe  delivery  of  money 

of  the  contract,  for  the  loss  by  robbery  delivered  to  him  for  transportation  with 

of  money  belonging  to  the  United  States,  knowledge.     American  Surety   Co.  v.  V. 

placed  in  his  mail  bag  without  his  knowl-  S.,    (C.   C.  A.   7th   Cir.    1909)    171   Fed. 

edge  or  acquiescence,  even  though  he  was  408,  96  C.  C.  A.  364. 

* 

Sec.  246.  [Oath  of  sureties  on  bond  of  bidders  —  interrogatories  — 
false  swearing.]  That  before  the  bond  of  a  bidder,  provided  for  in  the 
aforesaid  section,  is  approved,  there  shall  be  indorsed  thereon  the  oaths 
of  the  sureties  therein,  taken  before  an  officer  qualified  to  administer  oaths, 
that  they  are  owners  of  real  estate  worth  in  the  aggregate  a  sum  double 
the  amount  of  said  bond,  over  and  above  all  debts  due  and  owing  by  them, 
and  all  judgments,  mortgages,  and  executions  against  them,  after  allow- 
ing all  exemptions  of  every  character  whatever.  Accompanying  said  bond 
and  as  a  part  thereof,  there  shall  be  a  series  of  interrogatories,  in  print  or 
writing,  to  be  prescribed  by  the  Postmaster-General,  and  answered  by  the 
sureties  under  oath  showing  the  amount  of  real  estate  owjied  by  them,  a 
brief  description  thereof,  and  its  probable  value,  where  it  is  situated,  in 
what  county  and  State  the  record  evidence  of  their  title  exists.  And  if 
any  surety  shall  knowingly  and  willfully  swear  falsely  to  any  statement 
made  under  the  provisions  of  this  section  he  shall  be  deemed  guilty  of 
perjury,  and,  on  conviction  thereof,  be  punished  as  is  provided  by  law 
for  commission  of  the  crime  of  perjury.  [17  Stat.  L,  313,  as  amended  hy 
18  Stat.  L.  235,  19  Stat,  L.  129,] 

See  the  notes  to  the  preceding  section  245  of  this  Act. 

As  originally  enacted  this  section  was  incorporated  in  R.  S.  sec.  3946,  noted  8upra, 
p.  153.  Subsequently  it  was  amended  by  an  Act  of  June  23,  1&74,  ch.  456,  §  12,  and 
again  amended  to  read  as  here  given'  by  an  Act  of  Aug.  11,  1876,  ch.  200,  thereby 
superseding  said  R.  S.  sec.  3M6. 

Sec.  251.  [Proceedings  on  failure  of  bidder  to  enter  into  contract  or  of 
contractor  to  perform  services — temporary  contracts.]  That  after  any 
.re^ar  bidder  whose  bid  has  been  accepted  shall  fail  to  enter  into  con- 
tract for  the  transportation  of  the  mails  according  to  his  proposals,  or 
having  entered  into  contract,  shall  fail  to  commence  the  performance  of  * 
the  service  stipulated  in  his  or  their  contract  as  therein  provided,  the 
Postmaster-General  shall  proceed  to  contract  with  the  next  lowest  bidder 
or  bidders  in  the  order  of  their  bids,  for  the  same  service,  who  will  enter 
into  a  contract  for  the  performance  thereof,  unless  the  Postmaster- 
General  shall  consider  such  bid  or  bids  too  high,  and  in  case  each  of 
said  bids  shall  be  considered  too  high,  then  the  Postmaster-General  shall 
be  authorized  to  enter  into  contract,  at  a  price  less  than  that  named  in 
said  bids,  with  any  person,  whether  a  bidder  or  not,  who  will  enter  into 
contract  to  perform  the  service  in  accordance  with  the  terms  and  pro- 
visions prescribed  for  the  execution  of  other  contracts  for  similar  service ; 
and  in  case  no  satisfactory  contract  can  be  thus  obtained,  he  shall  re- 
advertise  such  route.  And  if  any  bidder  whose  bid  has  been  accepted, 
and  who  has  entered  into  a  contract  to  perform  the  service  according 
to  his  proposal,  and  in  pursuance  of  his  contract  has  entered  upon  the 
performance  of  the  service,  to  the  satisfaction  of  the  Postmaster-General, 
shall  subsequently  fail  or  refuse  to  perform  the  service  according  to  his 
contract,  the  Postmaster-General  shall  proceed  to  contract  with  the  next 
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lowest  bidder  for  such  service,  under  the  advertisement  thereof,  (unless 
the  Postmaster-General  shall  consider  such  bid  too  high)  who  will  enter 
into  contract  and  give  bond,  with  sureties,  to  be  approved  by  the  Post- 
master-General, for  the  faithful  performance  thereof,  in  the  same  penalty 
and  with  the  same  terms  and  conditions  thereto  annexed  as  were  stated  and 
contained  in  the  bond  which  accompanied  his  bid ;  and  in  case  said  next 
lowest  bidder  shall  decline  to  enter  into  contract  for  the  performance  of 
such  service,  then  the  Postmaster-General  may  award  the  service  to,  and 
enter  into  contract  with,  any  person,  whether  a  bidder  on  said  route  or  not, 
who  will  enter  into  contract  to  perform  the  service  and  execute  a  bond 
of  like  tenor  and  effect  as  that  required  of  bidders,  in  a  penalty  to  be 
prescribed,  and  with  sureties  to  be  approved  by  the  Postmaster-General, 
for  the  performance  of  the  service  contracted  to  be  performed 
at  a  price  not  exceeding  that  named  in  the  bid  of  the  said  next 
lowest  bidder;  and  if  no  contract  can  be  secured  at  the  price  named  in 
said  next  lowest  bid,  then  the  Postmaster-General  shall  proceed  to  secure 
a  contract,  at  a  price  not  considered  too  high,  with  any  person  who  will 
execute  such  contract  in  accordance  with  the  law  applicable  thereto,  giv- 
ing in  all  cases,  the  preference  to  the  regular  bidders  on  the  list  whose 
bids  do  not  exceed  the  price  at  which  others  will  contract  therefor;  and 
if  no  satisfactory  contract  can  be  thus  secured,  the  route  shall  be  re- 
advertised.  Whenever  an  accepted  bidder  shall  fail  to  enter  into  contract, 
or  a  contractor  on  any  mail-route  shall  fail  or  refuse  to  perform  the 
service  on  said  route  according  to  his  contract,  or  when  a  new  route 
shall  be  established  or  new  service  required,  or  when,  from  any  other 
cause,  there  shall  not  be  a  contractor  legally  bound  or  required  to  per- 
form such  service,  the  Postmaster-General  may  make  a  temporary  con- 
tract for  carrying  the  mail  on  such  route,  without  advertisement,  for 
such  period  as  may  be  necessary,  not  in  any  case  exceeding  six  months, 
until  the  service  shall  have  commenced  under  a  contract  made  according 
to  law :  Provided,  however,  That  the  Postmaster-General  shall  not  employ 
temporary  service  on  any  route  at  a  higher  price  than  that  paid  to  the 
contractor  who  shall  have  performed  the  service  during  the  last  preceed- 
ing  [sic]  contract  term.  And  in  all  cases  of  regular  contracts  hereafter 
made,  the  contract  may,  in  the  discretion  of  the  Postmaster-General,  be 
continued  in  force  beyond  its  express  terms  for  a  period  not  exceeding 
six  months,  until  a  new  contract  with  the  same  or  other  contractors  shall 
be  made  by  the  Postmaster-General.  [17  Stat.  L.  314,  as  amended  by  18 
Stat.  L.  235,  19  Stat.  L.  129~] 

See  the  notes  to  section  245  of  this  Act,  supra,  p.  167. 

As  originally  enacted  this  section  was  incorporated  into  R.  S.  sec.  3D51,  noted  supra, 
p.  155.  Subsequently  it  was  amended  by  an  Act  of  June  23,  1874,  ch.  456,  §  12,  and 
again  amended  to  read  as  given  in  the  text  by  an  Act  of  Aug.  11,  1876,  ch.  260,  thereby 
superseding  said  R.  S.  sec.  3951. 

The  provision  of  the  l.atter  part  of  this  section,  immediately  preceding  the  proviso, 
relating  to  contracts  for  temporary  service,  was  modified  by  the  Act  of  June  12,  1879, 
ch.  20,  infra f  p.  174.    See  the  notes  to  said  Act. 

Necessity  of  adyeitisement. —  Prior  to  donment    of    a    contract    partially    per- 

its  amendment  in  1874  this  Act  did  not  formed;  and  since  the  various  sections  of 

except   from    the   necessity   of    advertise-  the  Act  were  held  to  furnish  the  exclu- 

ment  new  contracts  made  in  consequence  flive  rule  for  determining  what  mail  con- 

of  the  vacancy  of  a  route  through  aban-  tracts  did  and  what  did  not  require  pre- 
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Tious  advertisement,  it  was  further  held 
that  the  Postmaster  General  had  no  power 
to  make,  without  previous  advertisement, 
intermediate  provision  for  the  carriage 
of  mails  over  a  route  abandoned  by  the 
contractor.  (1874)  14  Op.  Atty.-Oen.  651. 
Necesaity  of  sureties. — The  original 
section  3951,  together  with  sections  3946, 
3946,  and  3947,  was  cited  by  the  court  in 


Eastern  R.  Co.  p.  U.  S.,  (1886)  20  Ct.  CI. 
23,  as  indicating  that  the  requirement  of 
sureties  for  the  performance  of  the  obliga- 
tions of  contractors  is  '*  so  recited  and  im- 
plied as  perhaps  to  be  obligatory  *'  even 
if  not  expressly  declared. 

For  a  discussion  of  the  early  Acts  on 
this  subject,  see  (1871)  13  Op.  Atty.- 
Gen.  473. 


Sec.  2.  [Subletting  or  transfer  of  contraots.]  Hereafter  no  sub-letting 
or  transfer  of  any  mail  contracts  shall  be  permitted  without  the  consent  in 
writing  of  the  Postmaster-General ;  and  whenever  it  shall  come  to  the  knowl- 
edge of  the  Postmaster-General  that  any  contractor  has  sub-let  or  trans- 
ferred his  contract,  except  with  the  consent  of  the  Postmaster-General  as 
aforesaid,  the  same  shall  be  considered  as  violated  and  the  service  may  be 
again  advertised  as  herein  provided  for ;  and  the  contractor  and  his  securi- 
ties shall  be  liable  on  their  bond  to  the  United  States  for  any  damage 
resulting  to  the  United  States  in  the  premises.     [20  Stat.  L.  62.] 

The  foregoing  section  2  and  the  following  sections  3,  5  and  0  are  from  nn  Act  of 
May  17,  1878,  ch.  107,  entitled  "An  Act  to  regulate  the  advertising  of  mail  lettinga, 
and  for  other  purposes." 

Section  1  of  this*  Act  related  to  advertising  general  mail  lettings  for  Inland  trans- 
portation.   It  was  superseded  by  the  Act  of  March  1,  1881,  ch.  96,  §  1,  infra,  p.  175. 

Section  4  of  this  Act  provided  that  advertisements,  notices,  etc.,  should  be  paid  for 
at  a  price  not  to  exceed  the  commercial  rate,  with  the  usual  discount.  It  was  super- 
seded by  the  more  general  provisions,  applicable  to  all  departments,  contained  in  the 
Act  of  .June  20,  1878,  ch.  359,  §  1,  given  under  Pubuc  Officees. 

The  Act  of  May  4,  1882,  ch.  116,  S  1,  infra,  p.  176,  authorised  the  Postmaster 
General  to  declare  sublet  contracts  void. 


Contracts  existing  at  the  date  of  the 
enactment  of  this  and  the  next  following 
sections  were  subject  to  the  requirements 
thereof.  The  operation  of  the  Act  was  not 
confined  to  contracts  to  be  awarded  in  the 
future.    (1878)  16  Op.  Atty.-Gen.  61. 

"The  leading  purpose  .  .  .  was  to 
prevent  speculating  contractors  from 
leaping  a  profit  out  of  the  government 
by  subletting  for  a  less  sum  than  cim- 
tracted  for."  Myers  v.  Pickett,  (1891)  81 
Tex.  53,  16  S.  W.  643. 

"  The  transportation  of  the  mails  is  one 
of  responsibility.  In  many  respects  it  is 
both  a  personal  and  public  trust.  It  in- 
volves important  duties  towards  the  gen- 
eral government,  and  it  is  necessary  that 
the  head  of  the  post-office  department 
should  know  the  party  or  parties  who  are 
engaged  in  sucn  service.  A  subcon- 
tractor cannot  during  the  life  of  the  con- 
tract for  the  transportation  of  the  mails 
change  at  his  own  instance  his  contract- 
ual relations  with  regard  to  such  serv- 
ice. He  must  have  the  consent  of  his 
superiors."  McConaghy  v,  Clark,  (1904) 
35  Wash.  689,  77  Pac.  1084. 

Effect  of  unauthorized  subletting. — ''A 
contract  sublet  without  the  consent  in 
writing  of  the  postmaster-general  is,  so 
far  as  the  subletting  is  concerned,  null 
and   void,   and    in   such  case  the  proper 


authorities  may  treat  the  original  con- 
tract as  violated  and  at  an  end."  Peet 
t?.  Knight,  (1886)  2  Pa.  Co.  Ct.  445. 

Construing  this  section  with  the  provi- 
sion in  the  Act  of  May  4,  1882,  ch.  116, 
set  forth  infra,  p.  176,  it  was  held  that 
a  subletting  without  consent  did  not  mnke 
the  original  contract  void,  but  only  void- 
able at  the  option  of  the  government. 
Myers  r.  Pickett,  (1891)  81  Tex.  63,  16 
S.  W.  643. 

Subletting  by  subcontractor. — ^Where  a 
contractor  sublets  his  contract  with  per- 
mission, and  the  subcontractor  again  sub- 
lets it  without  permission,  the  Post  Office 
Department  may  annul  tlie  contract  with- 
out assigning  reasons  therefor;  and  the 
fact  that  the  subletting  was  without  the 
knowledge  or  consent  of  the  contractor 
does  not  help  him,  the  contractors  being 
in  effect  his  agents  in  carrying  out  the 
contract,  the  conditions  and  penalties  of 
which  remain  in  force.  McGinnis  i*.  U.  jS., 
(1892)  27  Ct.  CI.  146. 

In  an  action  by  a  contractor  on  the 
bond  of  his  subcontractor,  given  to  secure 
faithful  performance  of  the  subcontract- 
or's duties,  it  appeare<l  that  the  requisite 
consent  of  the  Postmaster  General  to  the 
subletting  had  been  obtained;  that  the 
subcontract  was  expressly  made  subject  to 
the  postal  laws  and  to  all  the  require- 
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ments  imposed  in  the  original  contract; 
and  that  after  repeated  faihires  on  the 
part  of  the  subcontractor  the  Postmaster 
General  had  refused  to  allow  him  longer  to 
carry  the  mails  and  terminated  his  right 
to  do  so.  It  was  held  that  the  action  of 
the  Postmaster  General  amounted  to  a 
withdrawal  and  cancellation  of  his  pre- 
vious approval,  terminatea  all  contract- 
ual relations  between  the  parties  to  the 
subcontract,  and  virtually  annulled  the 
original;  further,  that  the  decision  of  the 
Postmaster  General  was  conclusive  on  the 
(juestion  of  a  breach  of  the  subcontract, 
in  the  absence  of  any  claim  that  there  had 
been  a  fraud  committed,  or  that  there  was 
such  a  gross  mistake  of  fact  as  would 
imply  bad  faith  or  a  failure  to  exercise 


honest  judgment  on  his  part.  Gaines  c. 
Trengrove,  (1899)  77  Minn.  349,  79  N.  \V. 
1045. 

Privity  of  contract  between  the  subcon- 
tractor and  the  I'nited  States,  upon  which 
the  subcontractor  can  maintain  an  action, 
is  created  by  a  subletting  in  accordance 
with  the  provisions  of  this  and  the  follow- 
ing section;  and  this  privity  extends  not 
only  to  compensation  for  service  actually 
performed,  but  to  extra  pay  for  service 
dispensed  with  under  a  provision  in  the 
contract  allowing  one  montli's  extra  pay 
as  indemnity  to  the  contractor  "  in  case 
of  decrease,  curtailment,  or  discontinu- 
ance of  service."  Salisbury  t*.  U.  S., 
(1893)  28  Ct.  CI.  52,  404. 


Sec.  3.  [Notice  and  payment  in  case  of  lawful  subletting  of  contract.] 

Hereafter,  when  any  person  or  persons  being  under  contract  with  the  Gov- 
ernment of  the  United  States  for  carrying  the  mails,  shall  lawfully  sub- 
let any  such  contract,  or  lawfully  employ  any  other  person  or  persons  to 
perform  the  service  by  such  contractor  as  agreed  to  be  performed,  or  any 
part  thereof,  he  or  they  shall  file  in  the  oflSce  of  the  Second  Assistant  Post- 
master-General a  copy  of  his  or  their  contract;  and  thereupon  it  shall  be 
the  duty  of  the  Second  Assistant  Postmaster-General  to  notify  the  Auditor 
of  the  Treasury  for  the  Post  OflSce  Department  of  the  fact  of  the  filing  in 
his  office  of  such  contract.  Said  notice  shall  embrace  the  name  or  names 
of  the  original  contractor  or  contractors,  the  number  of  the  route  or  routes, 
the  name  or  names  of  the  sub-contractor  or  sub-contractors,  and  the  amount 
agreed  to  be  paid  to  the  sub-contractor  or  sub-contractors.  And  upon  the 
receipt  of  said  notice  by  the  Auditor  of  the  Treasury  for  the  Post  OflBce 
Department,  it  shall  be  his  duty  to  retain,  out  of  the  amount  due  the 
original  contractor  or  contractors,  the  amount  stated  in  said  notice  as 
agreed  to  be  paid  to  the  sub-contractor  or  sub-contractors,  and  shall  pay 
said  amount,  upon  the  certificate  of  the  Second  Assistant  Postmaster-Gen- 
eral, to  the  sub-contractor  or  sub-contractors,  under  the  same  rules  and 
regulations  now  governing  the  payments  made  to  original  contractors: 
Provided,  That  upon  satisfactory  evidence  that  the  original  contractor  or 
contractors  have  paid  oflf  and  discharged  the  amount  due  under  his  or  their 
contract  to  the  sub-contractor  or  sub-contractors,  it  shall  be  the  duty  of 
the  Second  Assistant  Postmaster-General  to  certify  such  fact  to  the  Auditor 
of  the  Treasury  for  the  Post  OflSce  Department;  an[d]  thereupon  said 
Auditor  shall  settle  with  the  original  contractor  or  contractors,  under  the 
same  rules  as  are  now  provided  by  law  for  such  settlements.  [20  Stat  L. 
62,] 

See  the  notes  to  the  preceding  section  2  of  the  text. 

This  section  was  amended  by  the  Act  of  July  28,  1»16,  ch.  2ffl,  §  1,  39  Stat.  L.  418 
(1918  Supp.  Fed.  Stat.  Ann.  title  Postal  Service),  Fed.  Stat.  Ann.  Pamph.  Supp. 
Xo.  8,  for  October,  1916,  p.  219,  which  provided  that  '*  the  Act  of  May  seventeenth, 
eighteen  hundred  and  seventy-eight,  is  nereby  amended  by  the  substitution  of  the 
words  *  Postmaster-Greneral  *  for  the  words  *  Second  Assistant  Postmaster-General ' 
wherever  they  occur." 

The  liability  of  sureties  on  contracts  increased  thereby.  But  the  provisions  of 
existing  at  the  time  of  enactment  of  this  this  section  are  not  to  be  so  construe^i  a3 
and  the  next  preceding  sections  was  not       to  diminish  the  rights  which  sureties  had 
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upon  the  unount  that  had  become  due  to 
the  original  contractor  before  subletting. 

(1878)  16  Op.  Atty.-Gten.  61. 

A  written  contract  was  intended  by  this 
section.  It  was  not  expected  that  the 
accounting  officers  should  be  left  to  the 
duty  of  sifting  the  evidence  on  which  an 
oral  contract  is  necessarily  based.  And 
where  a  mail  contractor,  after  having 
correspondence  with  another  person  which 
contemplated  a  subletting  of  the  contract 
and  an  agreement  to  be  thereafter  made 
between  Uiem,  orally  agreed  with  such 
person  as  to  the  details  of  the  service  and 
the  amount  of  compensation  therefor,  it 
was  held  that  there  was  no  subcontract 
such  as  is  provided  for  by  this  section, 
and  that  the  proposed  subcontractor  was 
not  entitled  to  the  benefit  of  this  section. 

(1879)  16  Op.  Atty.-Gen.  280.. 

What  constitutes  subletting.— By  this 
section  it  is  intended  that  '*any  employ- 
ment beyond  the  mere  casual  and  tempo- 
rary hiring  of  vehicles,  etc.,  calls  for  a 
formal  agreement  to  be  filed,  and  consti- 
tutes a  subordinate  arrangement  which 
falls  under  the  head  of  a  subcontract,  and 
as  such  must  receive  the  consent  of  the 
postmaster-general  in  order  to  be  lawful. 
To  sublet  a  contract  and  to  employ  an- 
other to  perform  -the  entire  service  or 
some  substantial  and  integral  part 
thereof,  are  in  effect  synonymous  acts 
in  the  contemplation  of  this  law."  And 
where  a  person  who  has  contracted  with 
the  government  to  carry  the  mails  over 
several  routes  enters  into  an  agreement 
with  a  third  person,  without  the  consent 
of  the  Postmaster  General,  to  perfof-m 
the  whole  service  he  has  contracted  to 
perform  with  r^ard  to  one  of  the  routes, 
and  is  to  receive  the  whole  compensation 
allowed  therefor,  such  agreement  is  a  sub- 
contract within  the  meaning  of  this  and 
related  sections,  and  the  regulations  of 
the  Post  Office  Department  thereunder. 
(1902)  24  Op.  Atty.-Gen.  641. 

When  compensation  payable. — ^A  claim 
for  mail  transportation  pay  does  not  ac- 
crue when  the  service  is  rendered,  but 
when  payments  are  to  be  made,  to  wit, 
one  month  after  the  current  quarter. 
Salisbnry  v.  U.  S.,  (1893)  38  Ct.  CI.  404. 

Withholding  pay. — A  and  B  had  each  a 
separate  contract  for  transporting  the 
mails,  and  the  latter  was  also  a  surety 
for  the  former.  A  incurred  indebtedness 
to  the  government  by  reason  of  fines, 
penalties,  and  forfeitures,  beyond  the 
amount  due  to  him ;  and  the  pay  of  B,  his 
Rurety,  was  withheld  for  the  protection  of 
the  government  against  loss.  Prior  to  the 
performance  of  the  service  by  B,  for  which 
his  pay  was  withheld,  he  gave  a  pay  draft 
to  (J,  which  waa  placed  on  file  in  the  au- 


ditor's office  **  sublect  to  fines,"  etc.,  "  in 
accordance  with  the  Act  of  Congress  ap- 

S roved  May  17,  1878,  and  any  claim  or 
emand  the  post-office  department  may 
have  against  tne  contractor.''  It  was  held 
that  payment  of  an  amount  due  to  B 
under  his  contract,  sufficient  to  meet  his 
liabilitv  as  surety  on  the  contract  of  A, 
might  lawfully  be  withheld;  and  that  the 
draft  given  by  the  former  on  his  pay  con- 
ferred upon  the  holder  thereof  no  right 
which  prevented  such  pay  from  being  thus 
withheld.    (1881)   17  Op.  Atty.-Gen.  244. 

In  case  a  subcontractor  abandona  his 
engagement  and  ^ves  notice  to  the  postal 
Department  of  his  discontinuance  of  the 
service,  and  the  original  contractor  re- 
sumes service  under  his  original  contract 
with  the  government,  this  cannot  be  con- 
sidered as  a  renewal  of  the  subcontract 
in  any  sense.  Woodlief  I?.  Logan,  (1898) 
51  La.  Ann.  193^,  26  So.  627. 

Severalty  of  intereata  —  limitations. — 
Under  this  section  the  several  interests  of 
mail  transportation  contractors  are 
recognized  by  law,  and  in  certain  cases  a 
subcontractor's  interests  may  be  so  far 
severed  from  the  contractor's  that  an  ac- 
tion for  compensation  begun  by  the  con- 
tractor for  the  use  of  both  may  be  severed 
and  the  subcontractor  allowed  to  file  a 
separate  petition.  In  such  case  the  stat- 
ute of  limitations  ceases  to  run  as  to 
both  parties  when  the  suit  is  brought  by 
either,  and  not  when  the  separate  petition 
is  filed.  Garman  v.  U.  S.,  (1899)  34  Ct. 
CI.  237. 

Allegations  of  the  petition,  in  an  action 
by  a  subcontractor  against  the  govern- 
ment to  recover  compensation,  that  the 
subcontracts  were  "  duly  filed  in  the  post- 
office  department  and  duly  accepted  by 
said,  department  as  required  by  law  ^  are 
sufficient  to  show  that  the  subcontractor 
was  accepted  to  perform  the  contracts 
with  the  consent  in  writing  of  the  Post- 
master General  as  required  by  the  Act  of 
1878.  Salisbury  r.  U.  S.,  (1893)  28  Ct. 
CI.  52. 

Liability  on  bond  of  contractor's  agent. 
— Where  one  who  had  undertaken  to 
transport  the  mail  for  a  mail  contractor, 
and  had  given  a  bond,  with  security,  for 
the  faithful  performance  of  the  service  to 
be  rendered,  railed  to  render  the  service  in 
accordance  with  his  contract,  he  and  his 
securities  were  liable  to  the  contractor 
upon  the  bond.  Moon  i*.  Potter,  (1902) 
115  Ga  673,  42  S.  E.  43,  holding  that  the 
defendant  principal  in  the  bond  was  sim- 
ply the  agent  of  the  contractor  to  perform 
a  service  which  the  latter  had  contracted 
should  be  properly  and  faithfully  per- 
formed. 


Sbc.  5.  [Water  route  contracts  for  domestic  and  foreign  mail  service.] 
When  from  any  cause  it  may  become  necessary  to  make  a  new  contract  for 
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carrying  the  mails  upon  any  water  route  between  ports  of  the  United 
States,  upon  which  mail  service  has  previously  been  performed,  the  Post- 
master-General may  contract  with  the  owner  or  master  of  any  steamship, 
steamboat  or  other  vessel  plying  upon  the  waters  or  between  ports  of  the 
United  States,  for  carrying  the  mail  upon  said  route  for  any  length  of  time 
not  exceeding  four  years  and  without  advertising  for  proposals  therefor 
whenever  the  public  interest  and  convenience  will  thereby  be  promoted; 
but  the  price  paid  for  such  service  shall  in  no  case  be  greater  than  the  aver- 
age price  paid  under  the  last  preceding  or  then  existing  regular  contract 
upon  the  same  route.  And  the  Postmaster-General  may  contract  with  the 
owners  or  masters  of  steamships,  steamboats  or  other  vessels  plying  upon 
the  waters  or  between  ports  of  the  United  States  for  carrying  the  mails 
upon  such  routes  where  no  mail  service  has  previously  been  performed, 
without  advertising  for  proposals  therefor;  but  no  contract  for  such  new 
service  shall  be  for  a  longer  time  than  one  year.  No  contract  for  carrying 
the  mails  between  the  United  States  and  any  foreign  port  shall  be  for  a 
longer  time  than  two  years,  unless  otherwise  directed  by  Congress.  So 
much  of  sections  thirty-nine  hundred  and  forty-three,  thirty-nine  hundred 
and  fifty-six,  and  thirty-nine  hundred  and  seventy  of  the  Revised  Statutes 
as  is  in  conflict  with  the  preceding  sections  is  hereby  repealed.  [20  Stat, 
L,  62.] 

See  the  notes  to  section  2  of  this  Act,  supray  p.  171. 

R.  S.  sees.  3943,  3956,  3970,  in  part  repealed  by  the  text,  are  given  supra,  pp.  152, 
157,  and  infra,  p.  183. 

By  Act  of  March  3,  1891,  ch.  519,  infra,  p.  218,  contracts  for  no  less  than  five  nor 
more  than  ten  years  nray  be  made  with  American  citizens  for  carrying  the  foreign 
mails  on  American  steamships  under  the  conditions  expressed  in  that  Act. 

The  limitation  of  two  years  for  con-  Compensation. — There  is  nothing  in  this 

tracts  for  carriage  by  sea  prescribed  by  section  which  alters  the  law  on  the  sub- 

R.  S.  sec.  3956,  supra,  p.  157,  is  extended  ject    of    compensation    for    foreign-mail 

by  this  section  to  four  years  in  the  case  transportation  as  contained  in  R;  S.  sees, 

of  domestic  mails.     New  York  Cent.,  etc.,  4007,  4009,  infra,  pp.  214,  215.     (1885)  18 

R.  Co.  V,  U.  S.,  (1886)  21  Ct.  CI.  468.  Op.  Atty.-Oen.  248. 

Sec.  6.  [Repeal.]  All  laws  or  parts  of  laws  inconsistent  with  this  act 
are  hereby  repealed.    [20  Stat.  L.  63.] 

See  the  notes  to  section  2  of  this  Act,  supra,  p.  17L 


An  act  to  extend  the  time  of  special  postal  service  until  service  can  be 

obtained  by  advertisement. 

[Act  of  June  12, 1879,  ch.  20,  21  Stat.  L.  11.] 

[Temporary  service  where  bidder  fails  to  enter  into  contract^  or  con- 
tractor fails  to  perform.]  •  •  •  And  whenever  an  accepted  bidder 
shall  fail  to  enter  into  contract,  or  a  contractor  on  any  mail-route  shall  fail 
or  refuse  to  perform  the  service  on  said  route  according  to  his  contract,  or 
when  a  new  route  shall  be  established  or  new  service  required,  or  when, 
from  any  other  cause,  there  shall  not  be  a  contractor  legally  bound  or  re- 
quired to  perform  such  service,  the  Postmaster-General  may  make  a  tempo- 
rary contract  for  carrying  the  mail  on  such  route,  without  advertisement, 
for  such  period  as  may  be  necessary,  not  in  any  case  exceeding  one  year, 
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until  the  service  shall  have  commenced  under  a  contract  made  according  to 
law.  And  any  provision  of  statute  in  conflict  with  this  provision  is  hereby 
repealed.    [21  Stat:  L.  11.] 

The  part  of  the  Act  here  omitted  waa  temporary  only. 

This  Act  modified  the  proyiBioos  of  the  Act  of  June  8,  1872,  ch.  335,  §  25 1,  given  aa 
amended,  supra,  p.  169. 

The  provisions  of  this  Act  were  in  effect  superseded  by  the  Act  of  May  18,  1916, 
ch.  126,  §  8,  39  Stat.  L.  161,  (1918  Supp.  Fed.  Stat.  Annot.  title  Postal  Sebvicb)  Fed. 
Stat.  Annot.  Pamph.  Supp.  No.  7,  for  July,  1916,  p.  26,  which  is  as  follows: 

"Sec.  8.  That  whenever  an  accepted  bidder  shall  fail  to  enter  into  contract,  or  a 
contractor  on  any  mail  route  shall  fail  or  refuse  to  perform  the  service  on  said  route 
according  to  his  c(mtract,  or  when  a  new  route  shall  be  established  or  new  service 
required,  or  when,  from  any  other  cause,  there  shall  not  be  a  contractor  legally  bound 
or  required  to  perform  such  service,  the  Postmaster  General  may  make  a  temporary 
contract  for  carrying  the  mail  on  such  route,  without  advertisement,  for  such  period  as 
may  be  necessary,  not  in  any  case  exceeding  one  year,  until  the  service  shall  have 
commenced  under  a  contract  made  cuscording  to  law :  Provided,  That  the  cost  of  tempo- 
rary service  rendered  necessary  by  reason  of  the  failure  of  any  accepted  bidder  to 
enter  into  contract  or  a  contractor  to  perform  service  shall  be  charged  to  such  bidder  or 
contractor." 


n 


•Temporary." — The  word  "temporary 
as  used  in  the  23d  section  of  the  Act  of 
July  2,  1836,  was  held  not  to  be  con- 
strued to  authorize  a  discretionary  con- 
tract for  a  term  extending  beyond  the 
time  when  the  next  annual  letting  will 
take  effect;    except  where   the   exigency 


arises  too  late  in  the  contract  year  for  the 
advertisement  and  letting  to  be  completed 
before  the  beginning  of  the  next  year,  in 
which  case  the  right  to  make  temporary 
contracts  extends  through  the  succeeding 
year.    (1871)  13  Op.  Atty.-Gen.  473. 


Sec.  2.  [Liiiiit  of  allowance  for  additional  expedition.]  •  •  •  That 
the  Postmaster-General  shall  not  hereafter  have  the  power  to  expedite  the 
service  under  any  contract  either  now  existing  or  hereafter  given  to  a  rate 
of  pay  exceeding  fifty  per  centum,  upon  the  contract  as  originally  let.  [21 
Stat.  L.  72.]  ^ 

This   is   from   the  Deficiency   Appropriation    for   Transportation   of   Mails   Act   of 
April  7,  1880,  ch.  48. 
The  allowance  for  additional  expedition  was  authorized  by  R.  S.  sec.  3961. 


Where  the  number  of  trips  has  been 
increased  under  R.  S.  sec.  3960,  supra,  p. 
1.59,  the  rate  of  pay  allowable  for  expe- 
dited services,  under  this  enactment,  is 
fifty  per  cent,  of  the  amount  payable  for 
the  whole  service  as  thus  increased,  and 
not  fifty  per  cent,  of  the  amount  payable 
for  the  service  under  the  original  con- 
tract alone.  It  is  not  to  be  assumed  that 
Congress  intended  to  leave  with  the  Post- 
master General  the  power  to  exact  from  a 
contractor  several  times  the  service  stipu- 
lated in  the  original  contract  and  to  allow 
for  expedition  of  that  service  only  fifty 
per  cent,  of  the  amount  named  in  that 


contract.  AUman  f.  U.  S.,  (1889)  131 
U.  S.  31,  9  S.  Ct.  632,  33  U.  S.  (L.  ed.)  51, 
24  Ct.  CI.  (abstract)  532,  overruling  in 
effect  the  Attorney-Generars  opinion  in 
(1881)    17  Op.  Atty.-Gen.  166. 

This  Act  has  no  application  where  it  is 
proposed  to  reduce  the  schedule  to  a  speed 
between  that  fixed  by  the  original  contract 
and  that  fixed  by  an  order  of  expedition 
in  force  at  the  time  of  the  proposed  reduc- 
tion. It  comes  into  play  only  where  the 
modification  of  an  existing  contract  in- 
volves increased  expedition  of  the  service. 
(1881)    17  Op.  Atty.-Gen.  240. 


[Sbc.  1.]  [Advertisement  of  general  mail  lettings.]  Hereafter  the 
Postmaster-Gteneral  shall  cause  advertisements  of  all  general  mail  lettinga  of 
each  State  and  Territory  to  be  conspicuonsly  posted  in  each  post-ofl&ce 
uuned  in  said  advertisements  for  at  least  sixty  days  before  the  time  of  such 
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general  lettings,  and  no  other  advertisement  of  such  lettings  shall  be  re- 
quired ;  but  this  provision  shall  not  apply  to  any  other  than  general  mail 
lettings.    [21  Stat,  L.  374,  as  amended  by  36  Stat.  L,  366.] 

This  section  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1881,  ch.  96. 
It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  12,  I&IO,  ch.  230.  As 
originally  enacted  it  was  as  follows: 

*^  Hereafter  the  Postmaster-General  shall  cause  advertisements  of  all  general  mail- 
lettings  of  each  State  and  Territory  to  be  conspicuously  posted  in  each  post-office  in 
the  State  and  Territory  embraced  in  said  advertisements  for  at  least  sixty  days  before 
the  time  of  such  general  letting;  and  no  other  advertisement  of  such  lettings  shall  be 
required;  but  this  provision  shall  not  apply  to  any  other  than  goneral  mail-let  tings. 
•  .  .  And  whenever  it  shall  become  necessary  to  employ  temporary  service  on  any 
mail  route,  it  shall  be  the  duty  of  the  Postmaster-General  to  advertise  for  bids,  or 
proposals,  for  such  service  by  posting  notices  in  the  post  offices  at  the  termini  of  such 
route  and  upon  a  bulletin-board  in  a  public-place  in  the  Post-Office  Department  build- 
ing at  Washington  in  the  District  of  Columbia  for  at  least  ten  days  prior  to  such 
letting." 

The  second  part  of  this  paragraph  as  originally  enacted  and  not  amended,  was  super- 
seded bv  the  more  comprehensive  provisions  as  to  temporary  mail  lettings  made  by 
the  Act'of  July  26,  1892,  ch.  249,  §  1,  infra,  p.  178. 

This  section,  as  amended,  superseded  R.  S.  sec.  3941,  noted  supra,  p.  151,  and  the 
Act  of  May  17,  1878,  ch.  107,  §  1,  20  Stat.  L.  61. 


The  object  of  requiring  a^vertisementa 
for  proposals,  in  the  original  statute,  was 
to  secure  notice  of  the  intended  post 
routes,  the  service  required,  and  the  man- 
ner of  its  performance.  It  is  not  re- 
quired that  advertisements  inviting  pro- 
Sosals  for  mail  contracts  "  should  be 
rawn,  as  if  they  were  subject  to  the  criti- 
cism or  dissection  of  a  demurrer  in  a 
court  of  law."  Garflelde  v.  U.  S.,  (1876) 
93  U.  S.  242,  23  U.  S.  (L.  ed.)  779,  11  Ct. 
CI.  322,  reversing  (1875)  11  Ct.  CI.  592, 
and  in  effect  overruling  (1874)  14  Op. 
Atty.-Gen.  388. 

Description  of  route. — An  advertise- 
ment for  carrying  the  mails  on  part  of  a 
route  was  held  to  be  sufficient  where,  after 
defining  the  whole  route,  the  distance,  the 
time  of  transit,  and  the  days  of  departure, 
it  invited  proposals  for  carrying  the  mails 
from  an  intermediate  point  to  one  of  the 
termini,  "  500  miles  less,"  without  further 
specifications  as  to  time  and  days  of  de- 
parture. Garfielde  v.  U.  S.,  (1876)  93  U. 
S.  242,  23  U.  S.  (L.  ed.)  779,  (1876)  11 
Ct.  CI.  322,  reversing  (1875)  11  Ct.  CI. 
592,  and  in  effect  overruling  (1874)  14 
Op.  Atty.-Gen.  388. 

Where  the  advertisement  describes  the 
route  as  a  certain  number  of  miles,  and' 
the  contractor's  proposals  specify  a  post 
office  on  that  route,  not  mentioned  in  the 
advertisement,  the  Postmaster  General 
cannot  assume,  in  subsequently  including 
such  post  office  in  those  to  be  served,  that 
the  contractor  has  followed  a  shorter 
route  not  passing  through  such  post 
office,  and  allow  extra  compensation  as  for 
increased  distance.  Cosgrove  v.  U.  S., 
(1896)   31  Ct.  CI.  332. 


Contracts  to  be  in  writing. —  R.  S.  sec 
3041  et  seq.,  supra,  p.  151  et  seq.,  con- 
strued in  connection  with  R.  S.  sees.  403, 
404,  supra,  p.  23,  were  held  to  require 
executory  contracts  for  carrying  the  mails 
to  be  in  writing  signed  by  the  contractor. 
(1879)   15  Op.  Atty.-Gen.  482. 

The  compensation  of  a  newspaper  for 
publishing  advertisements  of  mail-route 
lettings  waa  determined  by  the  agreement 
made  between  the  publisher  and  the  Post- 
master General,  and  was  not  controlled  by 
R.  S.  sec.  3823  (noted  as  superseded  in 
Public  Printing),  authorizing  the  clerk 
of  the  House  of  Representatives  to  desig- 
nate papers  in  which  advertisements  by 
executive  officers  should  be  published  and 
to  fix  the  compensation  for  such  work. 
(1876)  15  Op.  Atty.-Gen.  527. 

Changing  terms  of  contract. — The 
terms  of  a  contract  duly  entered  into  as 
prescribed  by  the  original  section  and 
R.  S.  sec.  3949,  supra,  p.  154,  cannot  be 
changed  except  in  the  manner  specified  in 
R.  S.  sees.  3957-3959,  supra,  p.  158. 
Cosgrove  f.  U.  S.,   (1896)   31  Ct.  CI.  332. 

Creation  of  contract. —  If  a  proposal 
which  binds  the  bidder  to  perform  be  ac- 
cepted by  the  Post  Office  Department  a 
contract  is  created,  of  the  same  force  and 
effect  as  if  a  formal  contract  were  writ- 
ten out  and  signed  by  the  parties,  even 
though  the  acceptance  of  the  Department 
states  that  a  formal  contract  will  be  for- 
warded for  execution.  Garflelde  r.  U.  S., 
(1876)  93  U.  S.  242,  23  U.  S.  (L.  ed.)  779, 
(1876)  11  Ct%  CI.  322,  reversing  on  other 
grounds  (1875)   11  Ct.  CI.  692. 


[Sec.  1.]  [Contracts  sublet  may  be  canceled,  and  contract  made  with 
subcontractor  —  rights  of  subcontractors  —  failure  to  perform  contracts.] 
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•  •  •  That  whenever  any  contractor  or  subcontractor  shall  sublet  his 
contract  for  the  transportation  of  the  mail  on  any  route  for  a  less  sum 
than  that  for  which  he  contracted  to  perform  the  service,  the  Postmaster 
General  may,  whenever  he  shall  deem  it  for  the  good  of  the  service,  declare 
the  original  contract  at  an  end,  and  enter  into  a  contract  with  the  last  sub- 
contractor, without  advertising,  to  perform,  the  service  on  the  terms  at 
which  the  last  subcontractor  agreed  with  the  original  contractor  or  former 
subcontractor  to  perform  the  same :  Provided,  That  such  last  subcontractor 
shall  enter  into  a  good  and  sufficient  bond  and  that  the  original  con- 
tractor shall  not  be  released  from  his  contract  until  a  good  and  sufficient 
bond  has  been  made  by  such  last  subcontractor  and  accepted  by  the  Post- 
OflSce  Department:  Provided,  further,  That  when  a  contract  hereafter 
made  is  declared  void  on  account  of  its  having  been  sublet,  the  contrrctor 
shall  not  be  entitled  to  one  month's  extra  pay  as  provided  for  by  law :  And 
provided  further.  That  if  any  person  shall  hereafter  perform  any  service 
for  any  contractor  or  subcontractor  in  carrying  the  mail,  he  shall,  upon 
filing  in  the  department  his  contract  for  such  service,  and  satisfactory 
evidence  of  its  performance  thereafter,  have  a  lien  on  any  money  due  such 
contractor  or  subcontractor  for  such  service  to  the  amount  of  the  same; 
and  if  such  contractor  or  subcontractor  shall  fail  to  pay  the  party  or  parties 
who  have  performed  service  as  aforesaid  the  amount  due  for  such  service 
within  two  months  after  the  expiration  of  the  quarter  in  which  such  service 
shall  have  been  performed,  the  Postmaster-General  may  cause  the  amount 
to  be  paid  said  party  or  parties  and  charged  to  the  contractor,  provided  that 
such  payment  shall  not  in  any -case  exceed  the  rate  of  pay  per  annum  of  the 
contractor  or  subcontractor :  And  provided  further.  That  where  any  per- 
son, corporation,  or  partnership  shall  have  contracts  for  the  performance  of 
mail  service  upon  more  than  one  route,  and  any  failure  to  perform  the 
service  according  to  contract  on  any  one  or  more  of  such  routes  shall  occur, 
no  payment  shall  be  made  for  service  on  ^ny  of  the  routes  under  contract 
with  such  person,  corporation,  or  partnership  until  such  failure  has  been 
removed  and  all  penalties  therefor  fully  satisfied.   *  *  *    [22  Stat.  L.  63,\ 

This  is  from  the  Postal  Service  Appropriation  Act  of  May  4,  1882,  ch.  116. 


ProspectiTC  or  retrospective  operation. — 
The  clause  in  this  section  empowering  the 
•  Postmaster  General  to  cmnul  the  contract 
of  any  contractor  or  subcontractor  who 
shall  sublet  his  contract  for  a  lower  sum 
than  that  for  which  he  contracted  to  per- 
form the  service  is  prospective  in  its 
operation.  All  subletting  of  contracts 
after  the  date  of  the  Act  is  governed 
thereby,  whether  such  contracts  were 
made  before  or  after  that  date.  The  pro- 
viso giving  to  any  person  employed  by  a 
eootrsctor  or  subcontractor  a  lien  for  his 
compensation  on  any  money  due  to  such 
contractor  or  subcontractor  properly  ex- 
tends to  contracts  and  subcontracts  exist- 
ing at  the  date  of  the  Act.  The  proviso 
to  the  effect  that  where  any  person,  corpo- 
ration, or  partnership  shall  have  con- 
tracts for  the  performance  of  mail  service 
upon  more  than  one  route,  and  shall  fail 

8  F,  &  A,— 7 


to  perform  their  contracts  for  one  or. 
more  of  such  routes,  no  payment  shall  be 
made  for  service  on  any  of  tlie  routes 
under  contracts  until  such  failure  has 
been  removed  and  all  penalties  therefor 
fully  satisfied  was  obviously  intended  to 
apply  to  contracts  thereafter  to  be  made^ 
and  consequently  has  no  effect  upon  con- 
tracts existing  when  the  proviso  became 
law.     (1883)    17  Op.  Atty.-Gen.  514. 

**  Whether  the  terms  of  the  fourth  and 
fifth  provisos  give  subcontractors  and  car- 
riers a  lien  upon  all  money  due  the  con- 
tractor upon  all  his  routes,  or  only  upon 
that  earned  on  the  particular  routes  upon 
which  their  services  shall  have  been  per- 
formed," was  a  question  argued  by  counsel 
in  U.  S.  r.  Colegrove,  (1896)  8  App.  Cas. 
(D.  C.)  255,  where  the  court  said:  "  If  it 
was  necessary  to  decide  that  question  we 
would  be  inclined  to  hold  that  the  Ilea 


178  8  FED.  STAT.  ANN.  (2d  Ed.) 

expressly  provided  for  each  carrier  is  con-  contractor  therecHi,  and  pay  the  same  out 

fined  to  the  sums  due  for  carriage  on  his  to  subcontractors  and  carriers  upon  other 

own  route  only."  routes  that  had  been  let  to  him.    U.  S.  r. 

The  Postmaster  General  may  withhold  Colegrove,    (1896)    8  App.  Cas.    (D.  C.) 

payments   earned   on   one   route   by   the  255. 


Sec.  2.  [Temporary  service  on  failure  of  contractor  to  perform — cost 
charge  on  contractor.]  Whenever  a  contractor  for  postal  service  fails  to 
commence  proper  service  under  the  contract,  or,  having  commenced  serv- 
ice, fails  to  continue  in  the  proper  performance  thereof,  the  Postmaster- 
Greneral  may  employ  temporary  service  on  the  route,  at  a  rate  of  pay  per 
annum  not  to  exceed  the  amount  of  the  bond  required  to  accompany  pro- 
posals for  service  on  such  route,  as  specified  in  the  advertisement  of  the 
route,  or  at  not  exceeding  pro  rata  of  such  bond,  in  cases  where  service  shall 
have  been  ordered  to  be  increased,  reduced,  curtailed,  or  changed,  subse- 
quent to  the  execution  of  contract :  the  cost  of  such  temporary  service  to  be 
charged  to  the  contractor,  and  to  continue  until  the*  contractor  commences 
or  resumes  the  proper  performance  of  service,  or  until  the  route  can  be 
relet,  as  now  provided  by  law,  and  service  commenced  under  the  new  award 
of  contract.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  being  hereby  repealed.    [22  Stat.  L.  216.] 


This  is  from  an  Act  of  Aug.  3,  1882,  ch.  370,  entitled  "An  Act  to  authorize  the 
Postmaster-General  to  extend  the  mail  service  in  certain  cases  and  for  other  purposes.*' 

Section  1  of  this  Act  was  superseded  by  the  Act  of  March  4,  1911,  ch.  241,  %  1, 
infra,  p.  180,  and  is  noted  thereunder. 


[Sec.  1.]   [Combined  inland  and  foreign  steamboat  service.]  •  •  •  The 

Postmaster-General  is  authorized  to  contract  for  inland  and  foreign  steam- 
boat mail  service,  when  it  can  be  combined  in  one  route,  where  the  foreign 
oflSce  or  offices  are  not  more  than  two  hundred  miles  distant  from  the 
domestic  office,  on  the  same  terms  and  conditions  as  inland  steamboat  serv- 
ice, and  pay  for  the  same  out  of  the  appropriation  for  inland  steamboat 
service.    [23  Stat.  L.  386.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1886,  ch.  342. 

This  provision  is  permanent  in  character  conditions  imposed  in  the  latter  part  of 

and  amendatory  of  the  general  law;  but  the  same  clause.     (1886)    18  Op.   Atty.- 

the  authority  of  the  Postmaster  General  Gen.  411. 
thereunder  is  limited  by  the  terms  and 


An  act  to  authorise  the  Postmaster  General  to  provide  mail  s^rvloey 

and  for  other  purposes. 

[Act  of  July  26,  1892,  ch.  249,  27  Stat.  L.  268.] 

[Sec.  1.]  [Temporary  mail-lettings  before  next  general  advertisement 
— contracts  —  temporary  service  on  failure  of  contractor.]  That  after 
providing  by  general  advertisement  for  the  transportation  of  the  mails  in 
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any  State  or  Territory  as  authorized  by  law,  the  Postmaster-General  may 
secure  any  mail  service  that  may  become  necessary  before  the  next  general 
advertisement  for  said  State  or  Territory  by  posting  notices,  for  a  period  of 
not  less  than  ten  days,  in  the  post  offices  at  the  termini  of  any  route  to  be 
let,  and  upon  a  bulletin  board  in  the  Post  Office  Department,  inviting  pro- 
posals, in  such  form  and  with  such  guaranty  as  may  be  prescribed  by  the 
Postmaster-General,  for  the  performance  of  the  proposed  service.  The 
contract  for  such  service  shall  be  made  to  run  to  the  end  of  the  contract 
term  under  the  general  advertisement,  shall  be  made  with  the  lowest  bidder 
whose  proposal  is  in  due  form,  and  who,  under  the  law,  is  eligible  as  a 
bidder  for  such  postal  service.  Temporary  service  rendered  necessary  by 
reason  of  the  failure  of  any  bidder  or  contractor  to  perform  the  service 
awarded  him  under  this  act  may  be  employed  by  the  Postmaster-General 
without  advertisement,  at  a  rate  which  he  may  deem  reasonable,  at  the 
expense  of  any  such  failing  bidder  or  contractor.    [27  Stat.  L,  268.] 

This  superseded  provisions  relating  to  temporary  mail  lettings  made  by  the  Act  of 
March  1,  1881,  ch.  9«,  S  1,  21  Stat.  L.  374. 

Sec.  2.  [Repeal.]    That  all  acts  or  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed.    [27  Stat.  L.  268.] 


[Seo.  1.]  [Contracts  for  transmission  of  walla  by  pneumatic  tubes.] 
•  •  •  For  the  transmission  of  mail  by  pneumatic  tubes  or  other  similar 
devices,  •  •  •  and  the  Postmaster-General  is  hereby  authorized  to 
enter  into  contracts  for  a  period  not  exceeding  four  years,  after  public 
advertisement  once  a  week  for  a  period  of  six  consecutive  weeks  in  not  less 
than  five  newspapers,  one  of  which  shall  be  published  in  each  city  where 
the  service  is  to  be  performed.  That  the  contracts  'for  this  service  shall  be 
subject  to  the  provisions  of  the  postal  laws  and  regulations  relating  to  the 
letting  of  mail  contracts,  except  as  herein  otherwise  provided,  and  that  no 
advertisement  shall  issue  until  after  a  careful  investigation  shall  have  been 
made  as  to  the  needs  and  practicability  of  such  service  and  until  a  favorable 
report,  in  writing,  shall  have  been  submitted  to  the  Postmaster-General 
by  a  commission  of  not  less  than  three  expert  postal  officials,  to  be  named  by 
him ;  nor  shall  such  advertisement  issue  until  in  the  judgment  of  the  Post- 
master-General the  needs  of  the  postal  service  are  such  as  to  justify  the 
expenditure  involved.  Advertisements  shall  state  in  general  terms  only 
the  requirements  of  the  service  and  in  form  best  calculated  to  invite  com- 
petitive bidding. 

That  the  Postmaster-General  shall  have  t}ie  right  to  reject  any  and  all 
bids;  that  no  contract  shall  be  awarded  except  to  the  lowest  responsible 
bidder,  tendering  full  and  sufficient  guaranties,  to  the  satisfaction  of  the 
Postmaster-General,  of  his  ability  to  perform  satisfactory  service,  and  such 
guaranties  shall  include  an  approval  bond  in  double  the  amount  of  the  bid. 

That  no  contract  shall  be  entered  into  in  any  city  for  the  character  of 
mail  service  herein  provided  which  will  create  an  aggregate  annual  rate  of 
expenditure,  including  necessary  power  and  labor  to  operate  the  tubes,  and 
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all  other  expenses  of  such  service  in  excess  of  four  per  centum  of  the  gross 
postal  revenue  of  said  city  for  the  last  preceding  fiscal  year. 

That  no  contract  shall  be  made  in  any  city  providing  for  three  miles  or 
more  of  double  lines  of  tube  which  shall  involve  an  expenditure  in  excess 
of  seventeen  thousand  dollars  per  mile  per  annum,  and  said  compensation 
shall  cover  power,  labor,  and  all  operating*  expenses. 

That  the  Postmaster-General  shall  not,  prior  to  June  thirtieth,  nineteen 
hundred  and  four,  enter  into  contracts  under  the  provisions  of  this  Act 
involving  an  annual  expenditure  in  the  aggregate  in  excess  of  eight  hundred 
thousand  dollars ;  and  thereafter  only  such  contracts  shall  be  made  as  may 
from  time  to  time  be  provided  for  in  the  annual  appropriation  Act  for  the 
postal  service ;  and  all  provisions  of  law  contrary  to  those  herein  contained 
are  repealed.     [32  Stat.  L,  114.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  563. 
The  omitted  portion  of  the  text  related  to  an  appropriation  and  was  temporary 
only. 

See  the  following  paragraph  of  the  text. 

Purchase     of     patented     devices. — The  ented  inventions  relating  thereto.    Beach 

Postmaster  General  has  no  power  to  con-  v.  U.  S.,   (1912)  226  U.  S.  243,  33  S.  Ct. 

tract  in  behalf  of  the  government  for  the  20,  57  U.  S.  (L.  ed.)  205,  affirming  (1906) 

purchase  of  pneumatic  deyices  or  of  pat-  41  Ct.  CI.  110. 


[Contracts  for  transmission  of  mail  by  pneumatic  tubes.]     •    •     • 

For  the  transmission  of  mail  by  pneumatic  tubes  or  other  similar  devices, 
•  •  •  and  the  Postmaster-General  is  hereby  authorized  to  enter  into 
contracts  not  exceeding,  in  the  aggregate,  one  million  three  hundred  and 
eighty-eight  thousand  seven  hundred  and  fifty-nine  dollars,  under  the  pro- 
visions of  the  law,  for  a  period  not  exceeding  ten  years.     [35  Stat.  L,  412] 

This  is  from  the  Postal  Service  Appropriation  Act  of  May  27,  1908|  ch.  206. 
See  the  preceding  paragraph  of  the  text. 


[Sec.  1.]  [Extension  of  mail  route.]  •  •  •  The  Postmaster  General 
is  hereby  authorized,  in  cases  where  the  mail  service  would  be  thereby 
improved,  to  extend  service  on  a  mail  route  under  contract,  at  not  exceed- 
ing pro  rata  additional  pay :  Provided,  That  the  extensions  beyond  either 
terminus  ordered  during  a  contract  term  shall  not,  in  the  aggregate,  exceed 
twenty-five  miles.     [36  Stat.  L.  1339.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch.  241. 

This  section  superseded  the  provisions  of  the  Act  of  Aug.  3,  1882,  ch.  379,  8  1,  22 
StaA.  L.  216,  which  were  as  follows: 

*'  That  the  Postmaster  General  is  hereby  authorized,  in  cases  where  the  mail  service 
would  be  thereby  improved,  to  extend  service  on  a  mail  route  under  contract,  at  not 
exceeding  pro  rata  additional  pay,  for  any  distance  not  exceeding  twenty-flye  miles 
beyond  either  terminal  point  named  in  said  contract.  Provided^  That  no  service  ahaU 
hfi  extended  beyond  tlie  original  ttrminal  points  more  than  once  during  the  term  for 
which  the  contract  shall  have  been  made." 
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Sec.  8.  [Star  route  and  screen  wagon  contractors  —  readjustment  of 
compensation.]  •  •  •  The  Postmaster  General  may  readjust  the  com- 
pensation of  star  route  and  screen  wagon  contractors  if  it  should  appear 
that  as  a  result  of  the  parcel  post  system  the  weight  of  the  mails  handled 
by  them  has  been  materially  increased.  Before  such  readjustment,  how- 
ever, a  detailed  account  must  be  kept  as  to  the  amount  of  business  handled 
by  such  star  route  or  screen  wagon  contractors  before  and  after  this  sec- 
tion becomes  effective  for  such  a  period  as  to  clearly  demonstrate  the  amount 
of  the  increase  and  that  such  increase  in  the  weight  of  the  mails  was 
due  to  the  adoption  of  the  parcel  post  system.     [37  Stat.  L,  558.] 

This  is  frwn  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912,  ch.  389.  Other 
provisions  of  this  section,  relating  to  the  parcel  post,  are  given  under  subdivision  IV 
of  this  title,  suprUy  p.  93  et  seq. 


X.  CABKTINO   THE   MAIL 

Sec.  3964.  [What  are  post-roads.]  The  following  are  established 
post-roads : 

All  the  waters  of  the  United  States,  during  the  time  the  mail  is  carried 
thereon. 

All  railroads  or  parts  of  railroads  which  are  now  or  hereafter  may  be  in 
operation. 

All  canals,  during  the  time  the  mail  is  carried  thereon. 

All  plank-roads  during  the  time  the  mail  is  carried  thereon. 

The  road  on  which  the  mail  is  carried  to  supply  any  court-house  which 
may  be  without  a  mail,  and  the  road  on  which  the  mail  is  carried  under  con- 
tract made  by  the  Postmaster-General  for  extending  the  line  of  posts  to 
sapply  mails  to  post-oflSces  not  on  any  established  route,  during  the  time 
such  mail  is  carried  thereon. 

All  letter-carrier  routes  established  in  any  city  or  town  for  the  collection 
and  delivery  of  mail  matters.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308,  309. 

Sees.  3964-3996  constitute  chapter  9  of  title  46  of  the  Revised  Statutes  entitled 
"Carrying  the  mail."  Of  these  numerous  sections  were  incorporated  in  the  Act  con- 
stituting the  title  Penal  Laws,  vol.  7,  as  follows;  R.  S.  sec.  3977  in  section  200,  vol.  7, 
p.  777;  R.  S.  sec.  .3979  in  section  188,  vol.  7,  p.  746;  R.  S.  sec.  3981  in  section  180, 
voL  7,  p.  737;  R.  S.  sec.  3982  in  section  181,  vol.  7,  p.  737;  R.  S.  sec.  3983,  in  section 
182,  roL  7,  p.  741;  R.  S.  «ec.  3984  in  section  183,  vol.  7,  p.  741;  R.  S.  sec.  3985  in 
section  184,  vol.  7,  p.  741;  R.  S.  sec.  3986  in  section  185,  vol.  7,  p.  744;  R.  S.  sec.  3988 
in  section  204,  vol.  7,  p.  783;  R.  S.  sec.  3992  in  section  186,  vol.  7,  p.  745;  R.  S.  sec. 
3995  in  section  201,  vol.  7,  p.  777;  R.  S.  sec.  3995  in  section  202,  vol.  7,  p.  782;  and 
ill  of  the  sections  so  incorporated  were  repealed  by  section  341,  vol.  7,  p.  989. 

As  to  the  establishment  of  telegraph  lines  over  post-roads  as  defined  by  this  section, 
see  the  title  Telboraphs  and  Cable  Lines. 

All  public  highways  were  declared  to  be  post- roads  by  the  Act  of  March  1,  1884,  ch.  9, 
imfra,  p.  188. 


The  power  given  by  the  Constitution  to 
establish  post-roads  means  such  roads  as 
are  r^ularly  laid  out  by  the  authority  of 
the  states,  or  by  counties  under  the  laws 
of  the  states.  The  government  of  the 
United  States  cannot  construct  a  post- 
road  within  a  state  of  this  Union  without 
its  consent;    but   Congress  may   declare, 


that  is,  establish,  such  a  road  already 
opened  and  made  a  public  highway  by  the 
direct  or  indirect  author  it  v  of  the  state. 
Cleveland,  etc.,  R.  Co.  v.  Franklin  Canal 
Co.,  (1853)  1  Pittsb.  Leg.  J.  (Pa.)  36,  5 
Fed.  Cas.  No.  2,890. 

The  object  of  this  section  and  of  other 
enactments  providing  that  the  Postmaster 
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General  shall  decide  upon  what  trains  and 
in  what  manner  the  mails  shall  be  con- 
veyed, and  that  every  railroad  company 
conveying  the  mails  shall  carry  on  any 
train  all  mailable  matter  directed  to  be 
carried  thereon,  is  to  protect  and  secure 
the  efficiency  of  that  agency  of  the  gov- 
ernment which  is  involved  in  the  trans- 
portation of  the  mails.  In  re  Grand  Jury, 
(N.  D.  Cal.  1894)  62  Fed.  840. 

All  the  streets  of  the  city  of  New  York 
are  post-roads,  because  they  are  letter- 
carrier  routes.  Western  Union  Tel.  Co.  i\ 
New  York,  (S.  D.  N.  Y.  1889)  38  F6d.  552. 

The  elevated  railroad  in  the  city  of  New 
York  is  a  post-road.  Western  Union  Tel. 
Co.  t\  New  York,  (S.  D.  N.Y.  1889)  38 
Fed.  552. 

A  railroad  bridge  over  navigable  waters 
between  states  is  by  virtue  of  this  section 
a  post-road;  and  where  the  erection  of 
sucn  bridge  is  authorized  by  Act  of  Con- 
gress a  provision  in  such  Act  establishing 
the  bridge  when  constructed  as  a  post- 
road  is  wholly  an  incidental  and  unneces- 
sarv  feature  of  the  legislation.  Decker  v. 
Baltimore,  etc.,  R.  Co.,  (S.  D.  N.  Y.  1887) 
30  Fed.  724. 

By  the  declaration  that  railroads  are 
post-roads  was  meant  only  that  mails  can 
be  transported  over  railroads,  as  over 
ordinary  public  highways,  with  all  the  se- 
curities and  safeguards  thrown  around 
the  transit  of  the  mails  by  various  con- 
gressional enactments.  It  does  not  neces- 
sarily follow  that  because  railroads  are 
thus  declared  to  be  post-routes  the  United 
States  can  therefore,  without  the  consent 
of  the  railroad  companies,  and  without 
compensation,  transport  the  mails  over 
them.  Atlantic,  etc.,  Tel.  Co.  u.  Chicago, 
etc.,  R.  Co.,  (1874)  6  Biss.  158,  2  Fed. 
Cas.  No.  632. 

Under  an  earlier  Act  of  Congress  mak- 
ing all  railroads  post-roads  it  was  held 
that  only  such  railroads  were  intended  as 
had  charters  from  the  several  states;  that 
it  was  not  to  be  inferred  that  Congress 
intended  to  do  anything  in  derogation  of 
the  sovereignty  of  a  state,  by  declaring 
that  to  be  a  post-road  w^hich  was  the  work 
of  an  individual  or  of  •  a  company  for  his 
or  its  profit  without  law,  or  perhaps  even 
in  opposition  to  law.  Cleveland,  etc.,  R. 
Co.  V.  Franklin  Canal  Co.,  (1853)  1 
Pittsb.  Leg.  J.  (Pa.)  36,  5  Fed.  Cas.  No. 
2,890. 


Poflt-roads  and  post-routes  are  not 
synonymous  terms,  post-routes  being  the 
appointed  course  or  prescribed  line  of  mail 
transportation  and  post-roads  the  high- 
ways or  public  passages  employed  for  that 
purpose.  Letter-carrier  routes  in  cities 
were  not  post-roads  until  they  were  de- 
clared to  be  such  by  this  section,  but  they 
were  post-routes,  having  been  recognized 
as  such  by  the  Acts  of  March  3,  1851,  and 
March  2,  1861.  Blackhatn  i\  Gresham, 
(S.  D.  N.Y.  1883)  16  Fed.  611.  See  also 
U.  S.  r.  Kochersperger,  (1860)  9  Am.  L. 
Reg.  145,  26  Fed  Cas.  No.  15,541;  Rail- 
way Mail  Service  Cases,  (1877)  13  Ct.  CI. 
199. 

Property  in  post-roads. —  Under  an 
earlier  enactment  it  was  held  that  "the 
post-roads  of  the  United  States  are  the 
property  of  the  states  through  which  they 
pass;  they  may  temporarily  part  with  the 
possession  of  them  by  charter,  and  the 
grantees,  while  the  charter  continues,  have 
the  right  to  preserve  such  roads,  and  pre- 
vent their  mreatened  destruction.  The 
United  States  have  the  mere  right  of 
transit  over  these  roads  for  the  purpose 
of  carrying  the  mail,  and  in  case  of  ob- 
structing this  right  their  laws  provide  an 
adequate  remedy."  Cleveland,  etc.,  R.  Co. 
V,  Franklin  Canal  Co.,  (1853)  1  Pittsb. 
Leg.  J.   (Pa.)   36,  5  Fed.  Cas.  No.  2,890. 

Condemnation  of  railroad  right  of  way 
for  telegraph  line. —  This  section  does  not 
interfere  with  the  right  of  a  state  to 
authorise  telegraph  companies  to  condemn 
part  of  a  rauroad's  right  of  way  for  a 
telegraph  line.  Western  Union  Tel.  Co. 
V,  Louisville  N.  R.  Co.,  (W.  D.  Ky.  1912) 
201  Fed.  946,  wherein  the  court  said: 
**  Only  a  small  part  of  the  right  of  way 
of  the  defendant  is  involved.  There  is 
no  pretense,  and  there  could  be  none,  that 
such  part  of  the  property  of-  the  defend- 
ant as  is  sought  to  be  condemned  here 
would  prevent  the  railroad  company  from 
operating  its  railroad  and  carrying  the 
mails  over  it  while  so  operating  it."  See 
also  Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.,  (C.  C.  Idaho  1900)  104 
Fed.  623,  judgment  affirmed,  (C.  O.  A. 
9th  Cir.  1901)  111  Fed.  842,  49  C.  C.  A. 
663 ;  Postal  Tel.  Cable  Co.  v.  Oregon  Short 
Line  R,  Co.,  (C.  C.  Mont.  1902)  114  Fed. 
787.  And  see  R.  S.  sec.  5263  in  Tele- 
graphs, TELEPHOinSS,  AND  CABLES. 


SeC-  3965.  [Provisions  for  carrying  the  mail.]  The  Postmaster-General 
shall  provide  for  carrying  the  mail  on  all  post-roads  established  by  law,  as 
often  as  he,  having  due  regard  to  productiveness  and  other  circumstances, 
may  think  proper.    [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

Liability  of  contractor  for  matter  lost  1879,  ch.  180,  S  3,  infra,  p.  201,  it  has 

from  mails. —  Under  this  and  the  preced-  been   held  that  the   whole   duty   of   rail*, 

ing  section,  construed  in  connection  with  roads    in    the   carriage   of   the   mails   is 

R.  S.  sec.  3999-4002,  and  Act  of  March  3,  relegated,  under  certain  limitations,  to  the 
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Postmaster  General,  who  aets  for  and  on 
behalf,  of  the  general  government;  that* 
the  duty  is  to  the  government,  and  rail- 
road companies,  in  carrying  the  mails,  are 
agents  of  the  government  in  the  exercise 
01  a  public  fimct^on;  that  there  is  no 
privity  between  the  individual  and  the 
railroad  company  in  the  carriase  of  mail ; 
that  neither  the  relation  of  oailor  and 
bailee  nor  that  of  master  and  servant  ex- 
ists between  the  sender  or  addressee  of 
mail  matter  and  the  railroad  company; 
that  the  railroad  company,  in  carrying 
the  mails,  is  neither  a  private  nor  a  com- 
mon carrier;  and  that  such  company  is 
not  liable  to  an  individual  for  the  loss 
of  mail  matter  through  the  negligence 
of  its  employees.  Boston  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (1902)  118  la.  423,  92 
N.  W.  88,  59  L.  R.  A.  796.  See  also  to 
the  same  effect  Gierman  State  Bank  v. 
Minneapolis,  etc.,  R.  Co.,  (C.  C.  Minn. 
1901)  113  Fed.  414;  Foster  r.  Metts, 
(1877)  55  Miss.  77,  30  Am.  Rep.  504 
(holding  that  a  contractor  was  not  liable 
to  a  private  individual  for  money  stolen 
from  the  mails  by  a  carrier,  and  that  a 


note  given  by  such  contractor  for  the 
amount  so  stolen  was  without  considera- 
tion);  Hutchins  v.  Brackett,  (1850)  22 
N.  H.  252,  53  Am.  Dec.  248;  Conwell  i\ 
Voorhees,  (1844)  13  Ohio  523,  42  Am. 
Dec.  206.  But  see  Central  R.,  etc.,  Co. 
V.  Lampley,  (1884)  76  Ala.  357,  52  Am. 
Rep.  334,  holding  that  while  a  railroad 
company  is  not  a  common  carrier  in  the 
transportation  of  mails,  and  does  not  in- 
cur ULe  extraordinary  liability  imj^sed 
by  the  common  law  on  earners,  it  is 
liable  as  a  bailee  for  hire  to  one  whose 
registered  mail  matter  has  been  lost  by 
the  negligence  of  its  servants;  but  trover 
is  not  a  proper  form  of  action  to  enforce 
such  liability.  This  case  approved  and 
adopted  the  l^al  propositions  as  to  the 
liability  of  a  contractor  maintained  in 
Sawyer  v.  Corse,  (1867)  17  Grat.  (Va.) 
230,  94  Am.  Dec.  445,  wherein  it  was  held 
that  a  mail  contractor  is  liable  to  the 
sender  of  a  letter  lost  through  the  neg- 
ligence or  default  of  a  carrier  in  the  con- 
tractor's employ,  at  least  when  such  car- 
rier has  not  been  sworn  as  required  by 
law. 


Sec  3966.  [Mail  to  every  court-house.]  The  Postmaster-Oeneral  shall 
cause  a  mail  to  be  carried  from  the  nearest  post-office  on  any  established 
post-road  to  the  court-house  of  any  county  in  the  United  States  which  is 
without  a  mail.    [B.  8.] 

Aet  of  Jun0  S^  1872,  ch.  335,  17  Stat.  L.  309. 

Sec.  3967.  [Carrying  the  mail  on  canals.]  The  Postmaster-Oeneral 
may  contract  for  carrying  the  mail  on  the  navigable  canals  of  the  several 
States,  when,  in  his  opinion,  the  public  interest  or  convenience  requires  it. 
[B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  U  310. 

Sec.  3968.  [Carrying  the  mail  on  plank-roads.]  The  Postmaster- 
General  may  contract  for  carrying  the  mail  on  any  plank-road  in  the  United 
States,  when  the  public  interest  or  convenience  requires  it.    [B.  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  310. 

Sec.  3969.  [Carrying  the  mail  on  waters  of  the  United  States.]     The 

Postmaster-General  may  cause  the  mail  to  be  carried  in  any  steamboat  or 
other  vessel  used  as  a  packet  on  any  of  the  waters  of  the  United  States. 
[B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat,  L.  310. 

By  the  Act  of  May  17,  1878,  ch.  107,  §  5,  supra,  p.  173,  water  rout«  contracts  for 
domestic  and  foreign  mail  service  were  authorized. 


Sec.  3970.  [Carrying  home-mail  in  steamships.]     The   Postmaster- 
General  may,  if  he  deem  it  for  the  public  interest,  make  contracts  for  any 
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period  not  exceeding  one  year,  for  carrying  the  mails  in  steamships  between 
any  of  the  ports  of  the  United  States.     [R.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

So  much  of  this  section  as  is  inconsistent  with  the  Act  of  May  17,  1878,  ch.  107,  §  5* 
supra,  p.  173,  was  repealed  thereby. 

This  section  does  not  prescribe  a  period  cannot  exceed.     Eastern  R.  Co.  v.  U.  S., 

of  time  as  the  term  of  mail-transporta-  (1885)  20  Ct.  CI.  23,  affirmed  (1889)   129 

tion 'contracts.      It    merely   designates    a  U.  S.  391,  9  S.  Ct.  320,  32  U.  S.   (L.  ed.) 

maximum  which  the  Postmaster  General  730,  (1889)  24  Ct.  CI.  (abstract)   528.     • 

Sec.  3971.  [Extending  line  of  posts  —  compensation.]  The  Post- 
master-General may  enter  into  contracts  for  extending  the  line  of  posts  to 
supply  mails  to  post-offices  not  on  any  established  route,  and,  as  a  compen- 
sation for  carrying  the  mail  under  such  contracts,  may  allow  not  exceeding 
two-thirds  of  the  salary  paid  to  the  postmaster  at  such  special  offices. 
[R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Sec.  3972.  [Selecting  post-roads.]  When  there  is  more  than  one  road 
between  places  designated  by  law  for  a  post-road,  the  Postmaster-General 
may  direct  which  shall  be  considered  the  post-road.     [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

Sec.  3973.  [Change  of  poet-road  terminus.]  The  Postmaster-General 
may  change  the  terminus  of  post-roads  connecting  with  or  intersecting  rail- 
ways when  the  service  can  be  thereby  improved.     [R.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

The  Pust master  General  was  authorized  to  extend  mail  routes  by  the  Act  of  March 
4,  1911,  ch.  241,  §  1,  supra,  p.  180. 

Sec.  3974.  [Discontinuing  service  on  post-road.]  Whenever,  in  the 
opinion  of  the  Postmaster-General,  the  postal  service  cannot  be  safely  con- 
tinued, the  revenues  collected,  or  the  laws  maintained  on  any  post-road,  he 
may  discontinue  the  service  on  such  road  or  any  part  thereof  until  the  same 
can  be  safely  restored.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 


Discretion  of  Postmaster  General — Tliis 
section,  with  others,  was  cited  in  Griffith 
r.  U.  S.,  (1887)  22  Ct.  CI.  165,  as  show- 
ing that  '*  the  law-making  power  intended 
to  give  to  the  postmaster-general  great 
power  of  discretion  in  the  management  of 
tlie  mails  and  post-roads,  and  committed 
much  to  his  opinion  and  good  judgment. 
Such  a  policy  is  necessary,  for  no  such 
service  can  be  strictly  mapped  out  and 
defined  by  statute,  and'  its  changing  needs 
require  the  attention  of  an  executive 
officer  vested  with  power  of  manage- 
ment." 


Annulment  of  contract  by  discontinu- 
ance.—  "It  may,  we  think,  be  well  doubted 
if  the  Postmaster-General  had  the  power 
under  this  Act  to  discontinue  the  service, 
and  still  hold  the  contractor  to  renew 
it.  .  .  .  Nothing  is  said  as  to  the  duty 
or  rights  of  contractors,  and,  in  the  ab- 
sence of  any  provision  on  the  subject,  it 
would  seem  to  be  unreasonable  to  hold 
him  responsible  to  renew  the  service  at 
any  future  indefinite  period.  But  it  is 
unnecessary  to  decide  this  points"  Reside 
r.  U.  S.,  (1869)  8  Wall.  38,  19  U.  S. 
(L.  ed.)  318. 


Sec.  3975.  [Contract  for  service  over  routes  not  established  by  law.] 

The  Postmaster-Gcneralmay,  when  he  deems  it  advisable,  contract  for  the 
transportation  of  the  mails  to  and  from  any  post-office;  but  where  such 
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service  is  performed  over  a  route  not  established  by  law,  he  shall  report  the 
same  to  Congress  at  its  meeting  next  thereafter,  and  such  service  shall  cease 
at  the  end  of  the  next  session  of  Congress,  unless  such  route  is  established  a 
post-route  by  Congress.    [B.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  309. 

R.  S.  sec  3976.  Tliis  section  was  as  follows : 

"Sec.  3976.  The  master  of  any  vessel  of  the  United  States  bound  from  any  port 
therein  to  any  foreign  port  or  from  any  foreign  port  to  any  port  of  the  United  States, 
shall,  before  clearance,  receive  on  board  and  securely  convey  all  such  mails  as  the 
Poat^ffice  Department,  or  any  diplomatic  or  consular  officer  of  the  United  States 
abroad,  shall  offer;  and  he  shall  promptly  deliver  the  same,  on  arriving  at  the  port  of 
destination,  to  the  proper  officer,  for  which  he  shall  receive  two  cents  for  enery  letter 
so  delivered ;  and  upon  the  entry  of  every  such  vessel  returning  from  any  foreign  port, 
the  master  thereof  shall  make  oath  that  he  has  promptly  delivered  all  the  mail  placed 
off  board  said  vessel  before  clearance  from  the  United  States;  and  if  he  shall  fail  to 
make  such  oath  the  vessel  shall  not  be  entitled  to  the  privileges  of  a  vessel  of  the 
United  States."    Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

It  was  repealed  by  the  Act  of  June  2«,  1884,  ch.  121,  S  23,  infrtu,  p.  188. 

S.  S.  sec  3977.     See  the  note  to  R.  S.  sec.  3964,  supra,  p.  181. 

Sec.  3978.  [Hail  carrTing  by  vessels  not  in  ihail  service.]  The  Post- 
master-General may  pay,  to  the  master  or  owner  of  any  vessel  not  regularly 
employed  in  carrying  the  mail,  two  cents  for  each  letter  carried  by  such 
vessel  between  ports  or  places  in  the  United  States,  or  from  any  foreign 
port  to  any  port  in  the  United  States ;  but  all  such  letters  shall  be  deposited 
in  the  post-office  at  the  port  of  arrival.     [JB.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

S.  S.  sec  3979.    See  the  note  to  R.  S.  sec.  3964,  supra,  p.  181. 

t 

Sec.  3980.  [Prepaid  way  letters  to  be  received.]  Every  route-agent, 
postal  clerk,  or  other  carrier  of  the  mail  shall  receive  any  mail-matter  pre- 
sented to  him,  if  properly  prepaid  by  stamps,  and  deliver  the  same  foi: 
mailing  at  the  next  post-office  at  which  he  arrives;  but  no  fees  shall  be 
allowed  him  therefor.    [R,  S,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  310. 

Service  of  a  notice  by  mail,  as  required  New  York  city  letter  carrier  on  hia  route 

by  a  statute,  was  effected  by  giving  the  with    his    bag.      Wynen     v,    Schappert, 

notice,   inclosed  in  an  envelope  properly  (1878)   6  Daly   (N.  Y.)   658. 

addresaed,    with    postage    prepaid,    to    a  , 

S.  S.  sees.  3981-3986.   See  the  notes  to  R.  S.  sec.  3964,  supra,  p.  181. 

Sec.  3987.  [Foreign  letters  not  to  be  carried,  except  —  oath.]     No 

vessel  departing  from  the  United  States  for  any  foreign  port  shall  receive 
on  board  or  convey  any  letter  or  packet  originating  in  the  United  States 
which  has  not  been  regularly  received  from  the  post-oflRce  at  the  port  of 
departure,  and  which  does  not  relate  to  the  cargo  of  such  vessel,  except  as 
provided  in  section  three  thousand  nine  hundred  and  ninety-three;  and 
every  collector,  or  other  officer  of  the  port  empowered  to  grant  clearances, 
shall  require  from  the  master  of  such  vessel,  as  a  condition  of  clearance, 
an  oath  that  he  has  not  received  on  board,  has  not  under  his  care  or  control, 
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and  will  not  receive  or  convey  any  letter  or  packet  contrary  to  the  provi- 
sions of  this  section.     [R.  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  311. 

R.  S.  sec.  393  mentioned  in  this  section  is  given  supra,  p.  19. 

R.  S.  sec  3988.   See  the  note  to  R.  S.  sec.  9964,  supra ,  p.  181. 

Sec.  3989.  [Searching  vessels  for  letters.]  Any  special  agent  of  the 
Post-Office  Department,  when  instructed  by  the  Postmaster-General  to 
make  examinations  and  seizures,  and  the  collector  or  other  customs  oflBccr 
of  any  port,  without  special  instructions,  shall  carefully  search  all  vessels 
for  letters  which  may  be  on  board  or  which  have  been  conveyed  contrary 
to  law.  •  [JB.  8.] 

Act  of  June  8,  1872,  ch.  936,  17  Stat.  L.  312. 

The  "  special  agents  **  mentioned  in  this  section  were  designated  '*  post-office  inspect- 
ors ''  by  R.  S.  sec.  4017,  given  as  amended  infra,  p.  223. 

Sec.  3990.  [Seising  and  detaining  letters.]  Any  special  agent  of  the 
Post-Office  Department,  collector,  or  other  customs  officer,  or  United  States 
marshal  or  his  deputy,  may  at  all  times  seize  all  letters  and  bags,  packets  or 
parcels,  containing  letters  which  are  being  carried  contrary  to  law  on  board 
any  vessel  or  on  any  post-route,  and  convey  the  same  to  the  nearest  post- 
office,  or  may,  by  the  direction  of  the  Postmaster-General,  or  Secretary  of 
the  Treasury,  detain  them  until  two  months  after  the  final  determination 
of  all  suits  and  proceedings  which  may,  at  any  time  within  six  months 
after  such  seizure,  be  brought  against  any  person  for  sending  or  carrying 
such  letters.     [R,  S,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  312. 

The  "  special  agents  "  mentioned  in  this  section  were  designated  "  post-office  inspect- 
ors "  by  R.  S.  sec.  4017,  given  as  amended  infra,  p.  223. 


Constitutionality. —  On  a  bill  for  an  in- 
junction to  restrain  the  Postmaster  Gen- 
eral and  other  officers  from  making 
searches  and  seizures,  it  was  contended 
b^  the  plaintiff  that  this  section  and  sec- 
tion 4026,  infra,  imder  which  the  searches 
and  seizures  were  apprehended,  were  un- 
constitutional. The  court  said :  "  It  is 
hardly  to  be  expected  that  a  court  of 
equity,  which  requires  suitors  to  present 
themselves  with  clean  hands,  will  lend  its 
aid  to  protect  the  plaintiff  in  the  pros- 
ecution of  a  crimmal  undertaking,  or 
will  be  zealous,  upon  a  motion  for  a  pre- 
liminary injunction,  to  attempt  the  grave 
and  delicate  responsibility  of  pronounc- 
ing these  statutes  void  which  have  twice 
been  approved  by  Congress.  Provisions 
for  searches  and  seizures  to  enforce 
revenue  laws  have  long  been  familiar  to 
the  lc<]^islation  of  Congress;  and,  as  Judge 
Cooley  remarks  (Const.  Lim.  304,  note), 
*  the  federal  decisions  go  very  far  to 
establish  the  doctrine  that  in  matters  of 
revenue  the  regulations  Congress  sees  fit 
to  establish,  however  unreasonable  they 
may  seem,  must  prevail.' "  Blackham  v, 
Gresham,  (S.  D.  N.  Y.  1883)  16  Fed. 
609. 

The  conduct  of  the  goyemment  officers 
in  inspecting,  under  this  section  and  sec- 


tion 4026,  infra,  letters,  etc.,  transported 
by  carriers  not  in  the  mails  nor  in  stamped 
envelopes,  in  order  to  prevent  and  punish 
violations  of  law,  is  not  dependent  on  '*  so 
difficult  an  inquiry  as  that  involved  in 
determining  whether  the  carrier  has  an 
interest  in  the  subject  of  correspondence 
to  which  it  is  not  a  jparty.  While  a  some- 
what similar  inquiry  may  be  required 
for  the  detection  of  private  correspond- 
ence between  railway  employees,  it  can  be 
readily  conducted  by  mere  inspection  of 
the  letters,  unlike  investigation  as  to  the 
carrier's  interest  in  subjects  of  corre- 
spondence between  other  companies.  Be- 
sides, such  inquiry  as  to  private  corre- 
spondence is  unavoidable;  while  mere  in- 
spection of  the  envelopes  will  generally 
enable  inspectors  to  decide  whether  let- 
ters are  by  or  to  the  carrier  itself  or  its 
agents  acting  for  it.*'  (1896)  21  Op. 
Atty.-Gen.  394. 

In  the  early  statutes  there  was  no  pro- 
vision authorizing  the  detention  of  a  car- 
pet-bag containing  letters  carried  on  a 
mail  route  contrary  to  law.  The  sole 
remedy  of  the  Department  was  to  enforce 
the  penalties  to  which  all  unauthorized 
carriers  of  letters  on  the  mail  routes 
were  by  law  subjected.  (1844)  4  Op. 
Atty.-Gen.  349. 
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Sec.  3991.  [Diapoflition  of  seizures.]  Every  package  or  parcel  seized 
by  any  special  agent  of  the  Post-Offiee  Department,  collector,  or  other 
customs  officer,  or  United  States  marshal  or  his  deputies,  in  which  any  let- 
ter is  unlawfully  concealed,  shall  be  forfeited  to  the  United  States,  and  the 
same  proceedings  may  be  had  to  enforce  the  forfeiture  as  are  authorized  in 
respect  to  goods,  wares,  and  merchandise  forfeited  for  violation  of  the 
revenue  laws ;  and  all  laws  for  the  benefit  and  protection  of  customs  officers 
making  seizures  for  violating  revenue  laws  shall  apply  to  officers  making 
seizures  for  violating  the  postal  laws.     [R.  S.] 

Act  of  June  8,  1872,  ch.  ^35,  17  Stat.  L.  312. 

The  "  special  agents  "  mentioned  in  this  section  were  designated  "  post-office  inspect- 
ors" by  R,  S.  sec.  4017,  given  as  amended  infra,  p.  223. 

I>iitiable  articles  from  foreign  country.  ities  to  return  to  the  owner  or  sender 

—  Under   this  section,  construed  in  con-  dutiable  articles  sent  through  the  maiU 

nection  with  R.  S.  sec.  3985,  noted  supra,  from  a  foreign  country  in  contravention 

p.  181,  which  provided  for  the  return  to  of   the   postal-union    treaty.     Von    Cotz- 

the  owner  or  sender  of  letters,  packets,  hausen  v,  Kazro,    (E.  D.  Wis.  1879)    16 

etc.,  seized  for  violation  of  law,  it  was  Fed.  891. 
held  not  incumbent  on  the  postal  author- 

S.  S.  aec.  399a.    See  the  note  to  R.  S.  sec  3964,  supra,  p.  181. 

Sec.  3993.  [Letters  in  stamped  envelopes  may  be  carried  out  of  the 
maiL]  All  letters  inclosed  in  stamped  envelopes,  if  the  postage-stamp  is  of 
a  denomination  sufficient  to  cover  the  postage  that  would  be  chargeable 
thereon  if  the  same  were  sent  by  mail,  may  be  sent,  conveyed,  and  delivered 
otherwise  than  by  maU,  provided  such  envelope  shall  be  duly  directed  and 
properly  sealed,  so  that  the  letter  cannot  be  taken  therefrom  without  defac- 
ing the  envelope,  and  the  date  of  the  letter  or  of  the  transmission  or  receipt 
thereof  shall  be  written  or  stamped  upon  the  envelope.  But  the  Postmaster- 
Creneral  may  suspend  the  operation  of  this  section  upon  any  mail-route 
where  the  public  interest  may  may  [sic]  require  such  suspension.     [B,  S,] 

Act  of  June  8,  1872,  ch.  3^5,  17  Stat.  L.  312. 


Sec.  3994.  [Separating  letter-mail  for  expedition.]  When  the  amount 
of  mail-matter  to  be  carried  on  any  mail-route  is  so  great  as  to  seriously 
retard  the  progress  or  endanger  the  security  of  the  letter-mail,  or  materially 
increase  the  cost  of  carriage  at  the  ordinary  rate  of  speed,  the  Postmaster- 
General  may  provide  for  the  separate  carriage  of  the  letter-mail  at  the 
usual  rate  of  speed;  but  the  other  mail-matter  shall  not  be  delayed  any 
more  than  is  absolutely  necessary,  having  due  regard  to  the  cost  of  expedi- 
tion and  the  means  at  his  disposal  for  effecting  the  same.    [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  312. 

This  gection  was  amended  by  the  Act  of  Feb.  18s  1875,  ch.  80,  18  Stat.  L.  319,  by 
striking  out  the  word  ''affecting^'  aa  it  appeared  in  the  section  as  originally  enacted, 
and  inserting  in  place  thereof  the  word  ''  effecting  "  aa  it  is  given  in  the  above  section. 

S.  S.  sees.  3995-^996.    See  the  note  to  R.  S.  sec.  3964,  supra^  p.  181. 
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An  act  makiiig  all  public  roads  and  higbways  post  routes. 

[Act  of  March  1, 1884,  ch.  9,  23  Stat.  L,  3.] 

[Public  roads  and  highways.]  That  all  public  roads  and  highways  while 
kept  up  and  maintained  as  such  are  hereby  declared  to  be  post  routes.  [23 
Stat.  L.  3.] 

The  term  "  post-routes  '*  as  used  in  this  Telegraphs,  Telephones,  and  Cables. 
Act  means  the  same  as  the  term  "  post-  New  England  Tel.  Co.  v,  Essex,  (D.  C. 
roads"   as    used    in   R.    S.    sec.    6263    in       Mass.    1913)    206   Fed.   926. 


Sec.  23.  [Repeal  of  laws  arbitrarily  requiring  vessels  to  carry  mails.] 

That  sections  thirty-nine  hundred  and  seventy-six  and  forty-two  hundred 
and  three  of  the  Revised  Statutes  of  the  United  States,  and  all  other  com- 
pulsory laws  and  parts  of  laws  that  oblige  American  vessels  to  carry  the 
mails  to  and  from  the  United  States  arbitrarily,  or  that  prevent  the  clear- 
ance of  vessels  until  they  shall  have  taken  mail  matter  on  board,  be  and  the 
same  are  hereby  repealed,  but  such  repeal  shall  not  take  effect  until  the 
first  day  of  April,  eighteen  hundred  and  eighty-five.     [23  Stat.  L.  58.] 

This  is  from  the  Act  of  June  26,  1884,  ch.  121,  entitled  "An  Act  to  remove  certain 
burdens  on  the  American  merchant  marine  and  encourage  the  American  foreign  carry- 
ing trade,  and  for  other  purposes." 

R.  S.  sec.  3976,  repealed  by  this  section,  is  noted  supra,  p.  185.  For  R.  S.  sec.  4203, 
also  repealed  by  this  section,  see  Shipping  and  Navigation. 

Prior  to  enactment,  United  States  to  take  them  at  such  rate  as  the  Post- 
steamships  were  by  law  forced  to  take  master  General  chose  to  allow,  subject  to 
the  United  States  mails  whether  they  a  maximum  limitation  only.  Pacific 
wished  to  do  so  or  not;  and  moreover,  Mail  Steamship  Co.  V.  U.  S.,  (1892)  28 
under  the  sections  repealed  by  this  en-  Ct.  CI.  1. 
actment  and  R.  S.  sec.  4009,  infra,  p.  215, 


XI.  RAILWAY  SEBVIOE 

R.  S.  sec.  ^QQ7.    This  section  was  as  follows:  , 

"  Sec.  399*7.  The  Postmaster-General  shall  arrange  the  railway-routes  on  wmch  tne 
mail  is  carried,  including  those  in  which  the  service  is  partly  by  railway  and  partly 
by  steamboat,  into  three  classes,  according  to  the  size  of  the  mails,  the  speed  at  whicli 
they  are  carried,  and  the  frequency  and  importance  of  the  service,  so  that  each  railway 
company  shall  receive,  as  far  as  practicable,  a  proportionate  and  just  rate  of  com- 
pensation, according  to  the  service  performed." 
Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

R.  S.  sec  3998.  This  section  was  as  follows:  *  .    1         1.  11      + 

"  Sec.  3998.  The  pay  for  carrying  the  mail  on  any  railway  of  the  first  class  snail  nor 
exceed  three  hundred  dollars  per  mile  per  annum;  on  any  railway  of  the  second  class 
it  shall  not  exceed  one  hundred  dollars  per  mile  per  annum;  and  on  any  railway  ol  tne 
third  class  it  shall  not  exceed  fifty  dollars  per  mile  per  annum;  but  if  one-halt  tne 
service  on  any  railwav  is  required  to  be  performed  in  the  night-time  the  Postmaster- 
General  may  pay  twentv-five  per  centum  in  addition  to  the  above  maximum  rates. 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309.  •  . 

These  two  sections  here  quoted  were  superseded  by  the  provisions  ot  K.  b.  sec.  wvz, 
infra,  p.  195,  which  was  drawn  from  a  later  Act,  and  by  the  various  other  provisions 
set  out  within  this  subdivision.  .     ,  ^.    .    .  x;*i^ 

Sections  3997-4005  constitute  chapter  10  of  title  46  of  the  Revised  Statutes,  entitled 

"  Railway  Service." 
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AooepUnoe    of    lower    compensation. — 

Where  the  compensation  of  a  railroad 
company  for  carrying  the  mails  over  its 
whole  route  had  been  fixed  as  an  entirety 
by  the  Post  Office  Department  and  had 
been  accepted  without  question  by  the 
railroad  company,  it  was  held  that  after 
the  termination  of  the  service  the  rail- 


road company  could  not  recover  further 
compensation  notwithstanding  the  fact 
that  the  sum  paid  had  been  ascertained 
by  the  Post  Office  Department  by  multi- 
plying only  a  part  of  the  total  mileage 
oy  the  rates  of  compensation  fixed  by 
this  section.  Pittsburgh,  etc.,  R.  Co.  v. 
U.  S.,   (1877)    13  Ct.  CI.  314. 


Sec.  3999.  [When  mail  may  be  carried  on  railway  routes  by  horse 
express.]  If  the  Postmaster-General  is  unable  to  contract  for  carrying  the 
mail  on  any  railway-route  at  a  compensation  not  exceeding  the  maximum 
rates  herein  provided,  or  for  what  he  may  deem  a  reasonable  and  fair  com- 
peiLsation,  he  may  separate  the  letter-mail  from  the  other  mail,  and  con- 
tract, either  with  or  without  advertising,  for  carrying  such  letter-mail  by 
horse-express  or  otherwise,  at  the  greatest  speed  that  can  reasonably  be 
obtained,  and  for  carrying  the  other  mail  in  wagons,  or  otherwise,  at  a 
slower  rate  of  speed.  [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 


Deduction  from  pay  of  railroad. —  Pay- 
ments made  by  the  government  for  the 
carriage  of  mails  by  wagon  to  a  post 
office  at  a  discontinued  railroad  station 
cannot  be  deducted  from  the  compensation 
of  the  railroad  company,  where  such  com- 
pany is  under  no  obligation  to  convey 
any  mails  except  by  contract,  and  it  has 
expressly  refused  to  contract  for  delivery 
of  mail  at  the  post  office  in  question. 
Chesapeake,  etc.,  R,  Co.'s  Case,  (1877)  16 
Op.  Atty.-Gen.  397. 

Liability  of  carrier  to  owner  of  mail 
matter. —  Under  this  section  and  the  fol- 
lowing R.  4S.  sees.  4000-4002,  construed 
in  connection  with  other  provisions  in  re- 
gard to  the  carriage  of  mail  by  railroads, 
a  railroad  company  is  not  liable  to  the 
owner  of  a  registered  package  lost  by  it 
through  the  negligence  of  its  employees. 


"The  whole  matter  .  .  .  seems  to 
be  relegated,  under  certain  limitations,  to 
the  postmaster-general;  and  he  acts  for 
and  on  behalf  of  the  general  government. 
The  duty  then,  whether  created  by  stat- 
ute or  arising  out  of  contract,  is  to  the 
government;  and  railroad  companies,  in 
carr3ing  the  mails,  are  agents  of  the 
government,  in  the  exercise  of  a  public 
function  .  .  .  There  is  no  privity 
whatever  between  the  individual  and  the 
railway  company  in  the  carriage  of  mail, 
and  as  the  railway  has  no  control  thereof, 
and  cannot  direct  as  to  how  it  shall  be 
handled  while  on  the  train,  it  would  be 
most  unjust  to  hold  it  responsible  to  the 
individual  addressee."  Boston  Ins.  Co. 
r.  Chicago,  etc.,  R.  Co.,  (1902)  118  la. 
423,  92  N.  W.  88,  69  L.  R.  A.  796. 


Sec.  4000.  [Bailway  company  to  carry  matter  on  any  train.]  Every 
railway  company  carrying  the  mail -shall  carry  on  any  train  which  may 
run  over  its  road,  and  without  extra  charge  therefor,  all  mailable  matter 
directed  to  be  carried  thereon,  with  the  person  in  charge  of  the  same. 
[iB.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

See  also  the  Act  of  March  3,  1879,  ch.  180,  j|  3,  infra,  p.  201,  and  the  note  thereto. 

Subsequent  provisions  relating  to  the  railway  mail  service  were  made  by  the  Postal 
Service  Appropriation  Act  of  July  28,  1916,  ch.  291,  §  5,  39  Stat.  L.  425  (1918  Supp. 
Fed.  Stat.  Ann.  title  Postal  Service),  Fed.  Stat.  Ann.  Pamph.  Supp.  No.  8,  for 
October,  1919,  p.  223,  which  contains  elaborate  provisions  pursuant  to  the  following 
introductory  paragraph:  "That  the  Postmaster  General  is  authorized  and  directed 
to  readjust  the  compensation  to  b^  paid  ta  railroad  companies  from  and  after  the  thir- 
tieth day  of  June,  nineteen  hundred  and  sixteen,  or  as  so^n  thereafter  as  may  be 
practicable,  for  the  transportation  and  handling  of  the  mails  and  furnishing  facilities 
and  services  in  connection  therewith  upon  the  conditions  and  at  the  rates  hereinafter 
provided." 

Object  of  section. — In  In  re  Grand  Jury,  branch  of  the  government  service  involv- 

(X.  D.  Cal.   1894)    62  Fed.  840,  this  sec-  ing  the  transportation  of  the  mails, 

tion  was  said  to  be  one  of  those  enacted  Carriage     of     inspectors     and     special 

to  protect  and  secure  the  efficiency  of  that  agents. —  Where  post  office  inspectors  and 
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special  agents,  whose  transportation  is  not 
specifioallj^r  provided  for  by  statute,  have 
been  earned  by  a  railroad  company  free 
of  charge,  without  protest,  for  many  years, 
under  post  office  regulations  requiring 
railroacU  to  '*  convey  free .  of  charge  all 
duly  accredited  special  agents  of  the  de- 
partment on  exhibition  of  their  cre- 
dentials," the  company  will  be  deemed  to 
have  acquiesced  in  the  regulations  and  is 
precluded  from  recovering  for  the  trans- 
portation of  such  agents.  Central  Pac 
R.  Co.  t>.  U.  S.,  (1893)  28  Ct.  CI.  427, 
affirmed  (1896)  164  U.  S.  93,  17  S.  Ct. 
35,  41  U.  S.  (L.  ed.)  362. 

Duty  of  company  operating  road  for  an- 
other.—  Where  three  railroad  companies 
operate  over  tracks  owned  by  one  of  them, 
the  mails  transported  by  the  first  and  sec- 
ond companies  being  carried  in  their  own 
cars,  but  those  transported  by  the  third 
company  being  carried  in  cars  owned  by 
the  first  —  the  third  ow^ning  no  rolling 
stock  and  its  road  being  stocked  and  oper- 
ated under  contract  by  the  first  company 
—  any  mails  claimed  to  have  been  carried 
by  the  third  company  are  in  fact  carried 
by  the  first,  and  the  provisions  of  this 
section  are  applioable.  (1877)  15  Op. 
Atty.-Gen.  602.     • 

Relationship  of  carrier  and  passenger 
between  company  and  postal  clerk. — 
Where  a  carrying  company  accepts  a 
postal  clerk  in  charge  of  mail  carried  by 
it  undier  its  contract  with  the  government 
to  carry  such  mail,  the  relationship  of 
carrier  and  passenger  is  created  between 
such  postal  clerk  and  such  company,  while 
such  mail  is  being  so  carried  with  such 
person  in  charge  thereof.  Southern  R. 
Co.  f?.  Utz,  (1912)  52  Ind.  App.  270,  98 
N.  E.  375. 

Right  of  mail  clerk  to  recover  for  in- 
juries,—  A  mail  clerk  riding  on  a  train 
while  on  duty  or  returning  home  from 
duty  is  a  passenger,  and  is  entitled  as  such 
to  recover  for  injuries  caused  by  the  negli- 
gence of  the  railroad  company  or  its  em- 
ployees. Cleveland,  etc.,  R.  Co.  t?. 
Ketcham,  (1892)  133  Ind.  346,  33  N.  E. 
116,  36  A.  S.  R.  550,  19  L.  R.  A.  339, 
holding  further  that  payment  of  fare  is 
not  necessary  to  create  a  liability  of  the 
railroad  company,  though  as  a  matter  of 
fact  the  mail  clerk's  fare  is  paid  by  the 
government,  a  part  of  the  consideration 
for  the  compensation  paid  for  handling 
the  mails  being  the  transportation  of  per- 
sons in  charge  of  them;  that  it  is  inuna- 
terial  whether  the  mail  clerk  is  riding  in 
the  postal  car  or  in  another  car  of  the 
train;  and  that  it  is  not  necessary  for 
such  clerk,  on  entering  a  train  on  his  re- 
turn from  duty,  to  notify  the  conductor 
of  his  prenenee  and  exhibit  his  photo- 
graph coniniission.  See  also  Ohio,  etc.,  R. 
Co.  t%  Voight,  (1889)  122  Ind.  288,  23 
N.  E.  774;  Baltimore,  etc.,  R.  Co.  v.  State, 


(1800)  72  Md.  3e,  18  Atl.  1107,  20  A.  8. 
R.  464,  6  L.  R.  A-  706;  Mellor  ©.  Mis- 
souri Pac.  R.  Co.,  (iMo.  1890)  14  8.  W. 
758.  Compare  Stoddard  v.  New  York,  etc, 
R.  Co.,  (1902)  im  Mass.  422,  63  K.  £. 
927,  holding  that,  even  assuming  that  a 
mail  clerk  in  the  performance  of  his  duty 
on  a  postal  car  had  the  rights  of  a  pas- 
senger, he  could  not  recover  from'  the  com- 
pany running  the  car  for  injuries  received 
through  the  negligence  of  an  employee  of 
another  company  in  running  another  car 
into  the  postal  oar  whUe  it  was  standing 
on  a  side  track  at  a  terminal  station. 
But  see  Pennsylvania  R.  Co.  v.  Price, 
(1880)  96  Pa.  St.  266,  holding  that  "thig 
act  makes  it  the  duty  of  the  company  to 
carry  the  mail-agent  without  extra  charge, 
but  it  no  more  makes  him  a  passenger 
than  it  does  the  mail  matter  of  which  he 
has  the  care.  The  company  have  no  con- 
trol of  him  as  they  have  over  passengers, 
for  whose  safety  they  are  responsible. 
He  is  not  bound  to  observe  any  of  the 
rules  prescribed  ior  the  protection  of  pas- 
sengers. He  may  expose  his  life  in  the 
most  reckless  manner.  The  mail  car,  like 
the  baggage  car,  is  a  known  place  of 
danger.  From  its  position  it  is  peculiarlv 
exposed  to  destruction  in  case  of  col- 
lision." Hence  it  was  held  in  this  case 
that  a  mail-agent  killed  through  the  negli- 
gence of  a  railroad  company  while  in  the 
performance  of  his  duty  was  not  within 
the  proviso  of  the  Pennsylvania  statute  of 
1868  declaring  that  in  case  of  injury  or 
loss  of  life  of  a  person  employed  on  or 
about  a  railroad,  ete.,  of  which  such  per- 
son is  an  employee,  the  right  of  recovery 
shall  be  only  sudi  as  would  exist,  iif 
such  person  were  an  employee,  "  provided, 
that  this  section  shall  not  apply  to  pas- 
sengers." 

If  a  railway  postal  clerk  was  in  charge 
of  the  mail  at  the  time  he  was  injured 
by  the  derailment  of  a  train,  in  an  action 
against  the  railroad  company  for  his  in- 
juries the  burden  of  proving  he  was  a 
passenger  would  not  rest  on  him,  as  this 
section  imposes  on  railway  companies  car- 
rying mail  the  duty  to  also  carry,  with- 
out extra  compensation,  the  person  in 
charge  thereof.  Hoskins  v.  Northern  Pac. 
R.  Co.,  (1909)  39  Mont.  394,  102  Pac. 
988. 

Effect  of  acceptance  of  pass. —  In  Sey- 
bolt  V.  New  York,  etc.,  R.  Co.,  (1884) 
95  N.  Y.  562,  47  Am.  Rep.  75,  it  was  held 
that  the  acceptance  by  a  mail  agent  oi  a 
railroad  pass  exempting  the  company 
from  liability  for  negligence  did  not  take 
away  the  right  to  recover  for  death 
caused  by  such  negligence;  that  such  pass 
was  a  mere  voucher,  issued  for  the  con- 
venience of  the  agent  and  the  informa- 
tion of  employees  of  the  defendant;  that 
even  an  express  contract  between  the  gov- 
ernment and  defendant  providing  for  the 
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exemption  in  quesiiMi  would  liave  been 
void  for  want  of  power  in  any  a^nt  of 
the  ^oTenunent  to  make  it;  that  the  stat^ 
ute  imposes  the  absolute  duty  of  provid- 
ing a  ear  for  the  transportation  of  the 
mail  and  of  carrying  such  mail  and  the 
persons  in  charge  Uiereof,  and  any  at- 
tempt to  impose  any  other  conditions 
upon  the  performance  of  this  service  than 
those  provided  by  the  statute  would  be  il- 
legal and  ineffectual  to  shield  the  com- 
pany from  the  consequences  of  its  wrong- 
ful acts. 

Construction  of  state  statute, —  "The 
person  thus  to  be  carried  with  the  mail 
matter,  without  extra  charge,  is  no  more 
a  passenger  because  he  is  in  charge  of 
the  mail,  nor  because  no  other  compensa- 
tion is  made  for  his  transportation,  than 
if  he  had  no  such  charge,  nor  does  the  fact 
that  he  is  in  the  employment  of  the 
United  States,  and  that  defendant  is 
bound  by  oontract  with  the  government 
to  carry  him,  affect  the  question.  It 
would  be  just  the  same  if  the  company 
had  contracted  with  any  other  person  who 
had  charge  of  freight  on  the  train  to 
carry  him  without  additional  compensa- 
tion. The  statutes  of  the  United  States 
which  authorize  this  employment  and  di- 
rect this  service  do  not,  tiierefore,  make 
the  person  so  engaged  a  passenger,  or  de- 
prive him  of  that  character.  .  .  .  Nor 
does  it  give  to  persons  so  employed  any 
right,  as  against  the  railroad  company, 
which  would  not  belong  to  any  other  per- 
son in  a  similar  employment,  by  others 
than  the  United  States."  Hence  this  sec- 
ticHi  neither  aids  nor  governs  the  con- 
struction of  a  state  statute  on  the  subject 
of  damages  recoverable  for  injuries  to 
passengers  and  to  employees  on  railroads. 
Price  «.  Pennsylyaania  R.  Co.,  (1885)  113 
U.  S.  218,  6  S.  Ct.  427,  28  U.  8.  (L.  ed.) 
080.  See  also  Bankers'  Mut.  Casualty 
Co.  V.  Minneapolis,  etc.,  R.  Co.,  (1904) 
192  U.  S.  371,  24  S.  Ct.  326,  48  U.  S. 
(Lfc  ed.)  484. 

Liability  for  Iom  of  maiL—  In  U.  S.  tK 
Hamburg- Amerikanisehe  Packet fahrt,  etc., 
(C.  C.  A.  2d  Cir.  1914)  212  Fed.  40,  128 
C.  C.  A.  496,  the  court  said:  <' In  1845, 
in  Searight  v.  Stokes,  [1845]  3  How.  151, 
169,  11  U.  S.  (L.  ed.)  537,  the  Supreme 
Court  held,  in  an  opinion  written  by  Chief 
Justice  Taney,  that  'the  United  States 
have  unquestionably  a  property  in  the 
mails.'  And  in  1894  the  doctrine  was 
reasserted  by  the  court  in  the  case  of 
In  re  I>ebs,  [1895]  158  U.  S.  564,  15 
S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092.  A 
railroad  or  a  steamship  company  carrying 
the  mails  of  the  United  States  is  not,  in 
respect  to  such  service,  a  common  carrier 
but  is  a  public  agent  of  the  United  States 
employed  in  performing  a  governmental 
function.  Hie  transportation  company  in 
carrying  the  mails  owes  a  duty  to  the 
government  for  a  loss  occasioned  by  the 


n^li^nce  of  its  servants.  Whether  or 
not  it  is  under  any  obligation  to  the 
sender  or  the  addressee  of  the  mail  is  a 
question  upon  which  we  do  not  find  it 
necessary  to  pass  and  concerning  which 
we  express  no  opinion.  See  Boston  Ins. 
Co.  V.  Chicago,  etc.,  R.  Co.,  [1902]  118  la. 
423,  92  N.  W.  88,  59  L.  R.  A.  796;  (Ger- 
man State  Bank  v.  Minneapolis,  etc.,  R. 
Co.,  (C.  C.  [Minn.  1901])  113  Fed.  414; 
Bankers'  Mut.  Casualty  Co.  v.  Minneapo- 
lis, etc.,  R.  Co.,  [C.  C.  A.  8th  Cir.  1902] 
117  Fed.  434,  64  C.  C.  A.  608,  65  L.  R. 
A.  397." 

In  U.  S.  17.  Atlantic  Coast  Line  R.  Co., 
(C.  C.  A.  4th  Cir.  1914)  215  Fed.  56, 
131  C.  C.  A.  364,  I/.  R.  A.  1915A  374, 
affirming  (E.  D.  N.  C.  1913)  206  Fed.  190, 
the  United  States  as  plaintiff  in  its  own 
interest,  and  in  the. interest  of  the  send- 
ers of  certain  pieces  of  mail  matter  com- 
mitted to  its  possession  as  bailee  of  said 
senders,  brou^t  the  action  against  the 
railroad  company  to  recover  for  the  loss 
of  certain  mail  equipment  and  of  certain 
registered,  ordinary,  and  foreign  mail 
matter,  which  the  disfendant  was  carry- 
ing under  its  contract  with  the  govern- 
ment. The  facts  found  by  the  jury  and, 
pursuant  to  stipulation  by  the  trial  court, 
were  that  the  mail  car  was  wrecked  in 
a  collision  between  the  defendant's  mail 
train  and  freight  train,  and  the  mail 
equipment  and  mail  matter  were  burned, 
except  certain  diamonds  which  had  been 
placed  in  the  mails  in  Paris,  France,  ad- 
dressed and  consigned  to  persons  at  Ha- 
vana, Cuba,  and  which  were  stolen  from 
the  debris  of  the  wrecked  car;  that  the 
collision  was  not  caused  by  the  negli- 
gence of  the  employees  in  charge  of  the 
mail  train,  but  was  caused  by  the  negli- 
gence of  the  defendant's  employees  in 
charges  of  the  freight  train ;  that  the  col- 
lision was  not  caused  by  the  negligence 
of  the  defendant  corporation ;  that  the  de- 
fendant and  its  employees  did  not  have 
notice  of  the  fact  that  the  said  diamonds 
were  in  the  mail  car  prior  to  the  collision, 
and  that  after  the  collision  the  defend- 
ant's employees  exercised  due  care  to  pre- 
vent the  loss  of  said  diamonds;  that  the 
said  diamonds  were  placed  in  the  mail 
in  violation  of  the  laws  and  postal  regu- 
lations of  France  and  of  the  United 
States  and  in  violation  of  the  provisions 
of  the  postal  convention  between  the  two 
countries;  and  that  the  owners  and  send- 
ers of  said  diamonds  had  been  paid  there- 
for by  the  insurance  company  insuring 
safe  transmission  and  delivery  thereof. 
In  affirming  judgment  for  the  defendant, 
the  Circuit  Court  of  Appeals  said ;  "  The 
learned  judge  who  heard  this  case  filed 
a  very  able  opinion,  dealing  at  length 
with  the  various  quest ionu  that  were  pre- 
sented, as  to  most  of  which  we  are  in 
hearty  accord.  [E.  D.  N.  C.  1913]  206 
Fed.  190.     We  do  not  think  the  position 
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tenable  tliat  the  railroad  was  not  liable 
for  the  acts  of  negligence  of  its  agents  be- 
cause it  was  performing  a  public  function. 
Having  the  mail  in  its  possession,  like 
other  bailees,  it  was  liable,  according  to 
its  contracts  for  any  loss  due  to  its  corpo- 
rate negligence  or  the  negligence  of  any 
of  its  servants.  This  was  an  incident  to 
the  relations  of  bailor  and  bailee. 

"It  is  well  settled  tliat  the  United 
States  has  a  property  right  in  the  mails. 
Kearight  v.  Stokes,  L 18451  3  How.  151, 
11  U.  S.  (L.  ed.)  637;  In  re  Debs, 
[1895]  158  U.  S.  564,  15  S.  Ct.  900,  39 
U.  S.  (L.  ed.)  1092.  This  being  so,  it 
may  recover  from  any  person  to  whom  it 
intrusted  its  mails  damages  for  their  loss 
or  delay  due  to  tlie  bailee's  negligence. 
The  direct  damages  for  loss  of  mail  would 
be  the  labor  and  time  necessary  in  the 
effort  to  recover  the  various  parcels  and 
the  disarrangement  of  the  post  office  busi- 
ness. The  government  could  also  recover 
the  value  of  the  mail  lost  for  the  benefit 
of  the  owners  of  mail,  provided  the  con- 
tract did  not  negative  the  idea  of  the  lia- 
bility extending  that  far. 

"It  does  not  matter  what  we  call  the 
relation  between  the  government  and  the 
railroad,  the  essential  thing  is  that  the 
railroad  company  assumed  the  obligiition 
to  use  due  care  to  have  a  safe  track  for 
the  mail  car  to  run  on,  and  when  it  was 
negligent  in  that  respect  it  became  re- 
sponsible for  any  damage  to  the  govern- 
ment due  either  to  its  own  negligence  or 
that  of  its  servants.  The  distinction 
iirge<l  between  the  negligence  of  the  'com- 
pany itself  and  its  servants  on  an  issue 
of  this  sort  is  artificial  and  unsupported 
by  any  substantial  reason.  It  may  be 
true  that,  as  between  the  owner  of  the 
mail  matter  seeking  to  fix  the  liability  on 
the  railroad  for  his  lost  property  and 
the  railroad  itself,  the  railroad  is  a  pub- 
lic agency,  but  as  between  the  government 
and  the  railroad  contracting  to  carry  its 
mail,  the  railroad  company  is  liable  as  a 
party  to  a  private  contract. 

"  The  damages  recoverable  for  negli- 
gence at  the  suit  of  the  government  could 
not  extend,  however,  beyond  the  contrac- 
tual obligation  of  the  railroad  tompany, 
and  that  obligation  was  to  exercise  due 
care  in  carrying  that  which  was  legiti- 
mate mail  matter.  It  did  not  assume 
the  obligation  to  carry  with  due  care  as 
mail  matter  property  which  was  not  mail- 
Jihle.  Under  regulations  of  the  po*«tal 
convention  it  appears  clearly  that  dia- 
monds were  not  mailable,  and  tlierefore 
the  obligation  could  not  be  forced  upon 
the  railroad  company  to  take  care  of 
them :  and  there  is  not  any  evidence  that 
the  railroad  company  knew  they  had  been 
place<l  in  the  mail.  Therefore  the  govern- 
ment could  not  recover  the  value  of  the 
diamonds  even  if  the  government  itself 
had  been  the  owner. 


"The  main  difficulty  is  as  to  the  nici.v 
ure  of  liability,  for  the  railroad's  negli- 
gent loss  of  mail,  that  is,  whether  it  ex- 
tends to  the  value  of  the  property  lost. 
The  government  is  not  responsible  to  the 
owner  of  mail  lost  in  transportation.    The 
postal  regulations  of  the  government  un- 
der which  its  mail  is  carried,  and  which 
the  railroad  assumes  as  part  of  its  con- 
tract, set  out  numerous  duties  and  obliga- 
tions  imposed  on   railroads.     There  is  a 
very  strong  presumption  that  if  the   in- 
tention had  been  to  impose  upon  railroad 
companies  the  very  onerous  obligation  of 
being  rcsi)onsible  for  the  value  of  all  mail 
lost   through   its   negligence,   this   obliga- 
tion of  such  vast  consequence  to  both  par- 
ties would  have  been  clearly  and  directly 
expressed  in  the  regulations.    The  absence 
of  such  expression  creates  a  strong  impli- 
cation  that  it  waa  not  the  intention  to 
impose    such    liability.      The    implication 
against  liability  in  such  case  is  strongly 
indicated  in  German  Alliance  Ins.  Co.  v. 
Home  Water  Supply  Co.,  [1912]  226  U.  >S. 
220,  33  S.  Ct.  32,  57  U.  S.   (L.  ed.)    195, 
42  L.  R.  A.   (N.  S.)    1000;  Atchison,  etc., 
Co.  V.  U.  S.,  [1912]  226  U.  S.  640,  32  S. 
Ct.   702,   66  U.  S.    (L.   ed.)    1236.     This 
view    is    further    supported    by    the    fact 
that    where    the    government    intends    to 
impose   such    liability    it   is    usually   ex- 
pressed   in    the   written    undertaking    ex- 
acted from   the  party  who  undertook  to 
carry  the  mail.     National  Surety  Co.  t\ 
U,  S.,  [C.  C.  A.  8th  Cir.  1904]    129  Fed. 
70,  63  C.  C.  A.  512;   U.  S.  v.  American 
Surety   Co.,    [N.    D.    111.    1907]    165   Fed. 
941 ;  U.  S.  V.  American  Surety  Co.,  (C.  C. 
Md.  19081)    161   Fed.  149;    [C.  C.  A.  4th 
Cir.  1908]   163  Fed.  228,  89  C.  C.  A.  658. 
Section    1489  of  the  regulations  relating 
to  the  duties  of  railroads  with  respect  to 
carrying  the  mail,  to  which  the  company 
agreed  as  a  part  of  its  contract,  provides 
that  fines  may  bo  imposed,  at  the  discre- 
tion   of    the    Postmaster    General  —  *  for 
each   of  the   following   delinquencies,  un- 
less satisfactory  excuse  be  made  in  due 
time  ...   (b).  Suffering  the  mail,  or  any 
part  of  it,  to  become  wet,  lost,  injured,  or 
destroyed,  or  conveying  or  keeping  it  in 
a  place  or  manner  that  exposes  it  to  dep- 
redation, loss  or  injury.' 

"So  that  there  is  not  only  an  absence 
of  any  expression  imposing  the  obligation 
to  be*^  responsible  for  the  value  of  mail, 
but  there  is  an  affirmative  expression  of 
a  different  consequence  of  allowing  the 
mail  to  be  lost. 

"  There  is  a  leeal  and  natural  presump- 
tion that  the  contract  is  intended  only 
for  the  l>enefit  of  those  who  make  it, 
and  not  for  that  of  others  not  parties  to 
the  contract.  German  Alliance  Ins.  Co.  t*. 
Home  Water  Supply  Co.,  suprtL^  The  fact 
that  a  breach  of  the  contract  by  the  neg- 
ligence of  the  company  would  entail  little 
money  lo«8  on  the  government,  because  it 
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was  not  liable  to  the  owners  of  mail^  and 
the  possibility  of  immense  loss  to  such 
owner  from  the  loss  of  a  mail  car,  must 
have  been  in  the  view  of  the  Post  Office 
Department,  as  well  as  of  the  railroad 
company.  And  if  there  had  been  an  in- 
tention to  impose  upon  the  railroad  com- 
pany an  obligation  which  did  not  devolve 
upon  the  Post  OflSce  Department,  surely 
it  would  have  been  stated  in  the  regula- 
tions. This  is  convincing  that  both  par- 
ties contemplated  that  the  govemmoit 
would  rely  for  redress  on  the  amount  to 
be  exacted  at  the  discretion  of  the  Post- 
master General,  and  intended  that  as  an 
exclusive  remedy." 

*'  Between  a  contractor  for  carrying  the 
public  mails,  and  the  sender  of  letters, 
there  is  no  privity  of  contract.  .  .  .  He 
does  not  become  an  insurer  of  the  safe 
transportation  of  mail  matter;  the  extent 
of  his  liability  is  the  same  as  that  of  a 
bailee  for  hire.  ...  If  the  money  of  the 
plaintiff,  inclosed  in  a  registered  letter, 
was  lost  by  the  n^ligence  or  w^ant  of 
care  of  the  agents  or  servants  of  the  de- 
fendant, the  defendant  would  be  liable  in 
a  proper  form  of  action."  Central  R., 
etc,  Co.  r.  Lampley,  (1884)  76  Ala.  357, 
52  Am.  Rep.  334. 

In  Boston  Ins.  Co.  D.  Chicago,  etc.,  R. 
Co.,  (1902)  118  la.  423,  92  N.  W.  88,  59 
L.  R.  A.  796,  holding,  on  demurrer,  that 
the  defendant  railroad  company  was  not 
liable  for  the  value  of  a  registered  mail 
package,  which  was  destroyed  by  fire  in 
a  wr^k  caused  by  the  negligence  of  de- 
fendant's employees,  the  court  said: 
"  Tliere  is  no  privity  whatever  between  the 
individual  and  the  railway  company  in 
the  carriage  of  mail,  and  as  the  railway 
has  no  control  thereof,  and  cannot  direct 
as  to  how  it  shall  be  handled,  while  on  the 
train,  it  would  be  most  imjust  to  hold 
it  responsible  to  the  individual  addressee. 
Manifestly,  the  railway  is  neither  a  com- 
mon nor  a  private  carrier  for  the  individ- 
ual. It  neither  receives  nor  undertakes 
to  deliver  any  of  the  letters  or  packages 
carried  over  its  line.  They  axe  received 
by  the  government  or  its  agents,  which  un- 
dertakes to  deliver  them  at  their  destina- 
tion. The  railway  company  is  not,  as  we 
understand  it,  a  bailee  of  the  matter  car- 
ried by  it;  that  is,  a  bailee  in  the  ordi- 
nary sense.  Neither  the  sender  of  the  let- 
ter nor  the  government  delivers  mail  to 
the  railway  company.  It  is  at  all  times 
in  charge  of  officers  and  agents  of  the 
government.  The  railway  company  sim- 
ply has  charge  of  the  car  in  which  the 
mails  are  carried,  and  its  responsibility 
with  respect  thereto  is  to  the  general  gov- 
ernment. Muster  i;.  Chicago,  etc.,  Co., 
[1884]  61  Wis.  325,  21  N.  W.  223,  50  Am. 
Rep.  141.  Nor  do  we  think  the  relation  of 
master  and  servant  exists  between  the 
sender  or  addressee  of  mail  matter  and  the 


railway  o(Mnpany.    To  the  existence  of  this 
relation  it  is  necessary  that  the  master 
(the  individual)  have  complete  control  of 
the  servant  (the  railway  company) ;  that 
is,  that  he  have  the  right  to  say  not  only 
what  shall  be  done,  but  how   it  should 
be  accomplished.    These  elements  are  not 
present  In  the  case  now  before  us.   De- 
fendant's liability,  then,  must  be  predi- 
cated  upon   contract,   or   arise  out  of   a 
duty  created  by  statute.    The  contract  in 
this  case  was  made  by  the  general  gov- 
ernment for  the  benefit  of  the  public,  and 
mediately   for   individuals,    and   not   dis- 
tributively  for  individuals  and  indirectly 
for  the  public.  ...   It  is  clear,  we  think, 
there  can  be  no  action  against  the  defend- 
ant founded  upon  contract.    We  are  also 
constrained   to  hold,   as  heretofore   indi- 
cated,   that   defendant,    in    carrying    the 
mails,  is  neither  a  private  nor  a  common 
carrier.     It  owed  no  duty  to  the  sender 
or  to  the  addressee  of  mail  matter.    The. 
law  had  made  it  an  instrumentality  of 
|[ovemment  fpr  the  performance  of  acts 
m   execution  of   functions    assumed   and 
controlled  by  it.    It  received  its  compensa- 
tion from  the  government,  and,  at  most, 
is  a  public  agent  or  agency,  discharging 
public  duties.     What  is  the  liability  of 
such  an  officer  or  agent?     If  it  owes  no 
duty  to  the  individual,  it  incurs  no  lia- 
bility to  him,  even  though  the  individual 
may  have  been  injured  by  its  action  or 
nonaction.     And  the  mere  fact  that  an 
individual  has  sustained  injury  by  rea- 
son of  the  act  of  a  public  officer  is  not 
enough  to  create  a  right  of  action  in  that 
individual.  ...  If,  then,  the  doctrine  of 
respondeat  superior  does  not  apply, —  and 
we  think  it  does  not, —  defendant,  if  re- 
sponsible at  all,  is  liable  only  for  its  own 
personal  negligence.     That  is  to  say,  it 
must  be  shown  that  the  corporation  itself 
did  or  neglected   to  do  some   act  which 
was  required  of  it  in  the  exercise  of  ordi- 
nary care.    If  the  defendant  were  an  indi- 
vidual, instead  of  a  corporation,  the  case 
would  not  be  difficult  of  solution;  but  as 
it   is    a   corporation,    and   can    act    only 
through  agents,  there  is  always  some  dif- 
ficulty   in    determining    whether    or    not 
the  act  complained  of  was  its  act,  or  the 
act  of   a  mere  subordinate.     If  it  used 
ordinary  care  to  supply  suitable  cars  and 
a    sufficient    number    of    competent    em- 
ployees   for    the    work,    it    fulfilled    its 
duty,  and  it  is  not  liable  for  the  negli- 
gence of  subordinate  employees  to  whom 
it  must  of  necessity  delegate   its   work. 
Now,  the  negligence  charged  is  not  a  fail- 
ure to  perform  any  of  these  duties,  but 
the  neglect  and  default  of  its  employees 
charged  with  the  operation  of  trains  and 
care  of  switches.     The  work  required  of 
these  subordinates  could  all  be  properly 
delegated,   and  none  of  these  employees 
were  vice  principals.    They  were  not,  in 
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the  work  they  were  performing,  the  alter 
ego  of  the  defendant.  Even  if  the  rules 
contended  for  by  appellant  are  to  be  ap* 
plied,  we  do  not  think  a  cause  of  action 
18  stated.  Our  conclusions  find  some  sup- 
port in  Conwell  v.  Voorhees,  [1844]  13 
Ohio  623,  42  Am.  Dec.  206;  Hutchins  f?. 
Brackett,  [1860]  22  N.  H.  262,  53  Am. 
Dec.  248.    The  only  case  directly  in  point 


is  German  State  Bank  v.  Minneapolis, 
etc.,  K.  Co.,  (C.  C.  [Minn.  1901])  lib 
Fed.  414,  which  we  understand  has  re- 
cently been  aflSrmed  by  the  United  State** 
circuit  court  of  appeals  for  this  circuit 
[(C.  C.  A.  8th  Cir.  1902)  117  Fed.  434, 
64  C.  C.  A.  608,  65  L.  R.  A.  397].  That 
case  is  in  line  with  our  holding,  and  we 
approve  of  the  reasoning  therein." 


Sec.  4001 .  [P&7  'or  carrying  mail  on  railways  receiving  Ctovemment 
aid.]  All  railway  companies  to  which  the  United  States  have  furnished  aid 
by  grant  of  lands,  right  of  way,  or  otherwise,  shall  carry  the  mail  at  such 
prices  as  Congress  may  by  law  provide;  and,  until  such  price  is  fixed  by 
law,  the  Postmaster-General  may  fix  the  rate  of  compensation.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

Provisions  relating  to  the  reduction  of  the  compensation  of  railroads  for  transporta- 
tion of  mails  were  made  by  the  Act  of  July  12,  1876,  ch.  179,  §§  1  and  13,  infra,  p.  198, 
and  the  Act  of  June  17,  1878,  ch.  269,  $  1,  infra,  p.  199. 


•    History  of  section. — ^The  substance  of 
this  provision  first  appeared  in  the  Act  of 
Sept.  20,  1860,  ch.  61,  9  Stat,  at  L.  466, 
granting    the    right    of   way    and    public 
lands  to  the  State  of  Illinois,  in  aid  of  the 
construction  of  the  Central  Railroad,  said 
to  be  the  first  land  grant  to  aid  in  the 
construction  of  a  railroad.    The  grant  was 
accompanied   by    the    condition    that   the 
"  United  States  mail  shall  at  all  times  be 
transported  on   said   railroad,  under  the 
direction  of  the  post-office  department,  at 
such  prices  as  the  Congress  may  by  law 
direct."     All    subsequent    similar   grants 
to   such   corporations   were   coupled   with 
the  same  condition.     Prior  to   1860,  the 
legislation  of   Congress  had   regard   only 
to  the  transportation  of  the  mails  over 
railways  established  in  the  various  states 
to  which  no  government  grants  or  subsi- 
dies had  been  made;   and  it  merely  en- 
abled the  Postmaster  General  to  contract 
for   the  service  if  terms   could  be  made 
with    the    corporations,    and,    if    not,    to 
resort  to  the  previous  methods  of  trans- 
portation. •  The    clause    authorizing    the 
Postmaster  General  to  fix  the  rate  of  com- 
pensation to  land -grant  roads,  in  the  ab- 
sence of  a  price  fixed  by  law,  was  first 
added  to  the  general  postal  legislation  bv 
the  codification  of  1872.    From  that  Act  it 
was  transferred  into  the  Revised  Statutes 
in  the  form  given.     Union  Pac.  R.  Co.  v. 
U.  S.,  (1882)   104  U.  S.  '662,  26  U.  S.   (L. 
ed.)   884. 

Effect  on  prior  contract. — This  and  the 
following  section  furnish  no  evidence  of 
an  intention  of  Congress  to  alter  the  re- 
lation between  a  railroad  company  and 
the  government,  established  by  a  contract 
entered  into  prior  to  their  enactment. 
Such  a  contract  is  constituted  by  an  Act 
of  Congress  granting  land  to  a  railroad 
company  on  condition  that  the  railroad 
shall   at  all   times   transport  mails,  etc., 


for  the  government,  whenever  required  to 
do  so  by  any  government  department,  and 
that   the  government  shall   at  all   times 
have  the  preference  in  the  use  of  the  rail- 
road for  such  purposes  **  at  fair  and  rea- 
sonable rates  of  compensation,  not  to  ex- 
ceed the  amounts  paid  by  private  parties 
for  the  same  kind  of  service;  "  and  for 
service    rendered   by    such    railroad   com- 
pany subsequent  to  the  enactment  of  these 
sections  the  company  is  entitled  to  com- 
pensation at  the  rate  fixed  by  the  original 
contract.     Union   Pac.    R.   Co.   t*.   U.   S., 
(1882)    104  U.  S.  662,  26  U.  S.   (L.  ed.) 
884,  reversing  (1880)   16  Ct.  CI.  560.     See 
also  Chicago,  etc.,  R.  Co.  v.  U.  S.,  (1882) 
104  U.  S.  680,  26  U.  S.   (L.  ed.)   891,  re- 
versing   (1879)    15  Ct.  CI.  232;   Chicago, 
etc.,  R.  Co.  V.  U.   S.,    (1882)    104  U.   S. 
687,    26    U.    S.    (L.    ed.)     893,    reversing 
(1878)    14  Ct.  CI.  125;  Alabama,  etc.,  R. 
Co.  V.  U.   S.,    (1889)    25   Ct.   CI.  30,  af- 
firmed   (1892)    142  U.   S.  615,   12  S.  Ct. 
306,  35  U.  S.  (L.  ed.)   1134;  Illinois  Cent. 
R.  Co.  r.  U.  S.,  (1883)   18  Ct.  CI.  118;  R. 
Co.  V.  U.  S.,  (1883)   18  Ct.  CI.  405;  Jack- 
sonville, etc.,  R.  Co.  V.  U.  S.,   (1886)   21 
Ct.  CI.  155. 

The  "land-grant  acts,"  granting  public 
lands  in  aid  of  railroads,  contained  a 
provision  in  substantially  the  terms  of 
this  section.  Under  these  act«  the  serv- 
ice of  railroads  which  were  so  aided  is  ob- 
ligatory; that  is  to  say,  they  are  not  at 
liberty  to  decline  to  carry  the  mails  if 
dissatisfied  with  the  terms  prescribed  by 
Congress  or  the  Postmaster  General;  and 
conversely,  their  involuntary  service  is 
not  a  waiver  of  any  legal  right,  nor  an 
acquiescence  in  the  terms  imposed  by  the 
Postmaster  Oejieral  if  in  excess  of  their 
legal  obligations.  Alabama  Great  South- 
ern R,  Co.  r.  U.  S.,  (1889)  25  Ct.  CI.  30 
affirmed  (1892)  142  U.  S.  615,  12  S.  Ct. 
306,   25  U.   S.    (L.   ed.)    1134.     See  also 
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Jaoksonville,  etc.,  R.  Co.  r.  U.  S.,  (1886) 
21  Ct.  CI.  155;  Wisconsin  Cent.  R.  Co.  v. 
U.  S.,  (1892)  27  Ct.  CI.  440. 

But  a  land-grant  railroad  carrying  the 
mails  without  an  express  contract  with 
the  Postmaster  General  was  held  in  Jack- 
sonville, etc.,  R.  Co.  r.  U.  S.,  (1886)  21 
Ct.  CI.  155,  to  be  subject  to  reductions  of 
compensation  ordered  by  subsequent  stat- 
utes. 

A  grant  of  land  to  aid  in  the  construc- 
tion of  a  railroad  in  a  particular  state 
cannot  be  construed  to  extend  the  condi- 
tions of  the  grant  to  an  unaided  portion 
of  the  road  constructed  in  another  state; 


and  a  condition  in  such  grant  in  sub- 
stantially the  terms  of  this  section  does 
not  bind  the  railroad  beyond  the  aided 
portion,  though  it  binds  the  Postmaster 
General  not  to  incur  a  greater  liability 
and  is  notice  to  the  railroad  company. 
The  Innd  grant  and  the  nonland  grant 
portions  of  the  road,  when  considered  as 
a  mail  carrier,  are  equivalent  to  two  dis- 
tinct roads,  though  in  fact  they  form  one 
continuous  road  and  are  owned  and  op- 
erated by  one  company.  Alabama,  etc., 
R.  Co.  V.  U.  S.,  (1889)  25  Ct.  CI.  30, 
ajirmed  (1892)  142  U.  S.  615,  12  S.  Ct 
306,  35  U.  S.   (L.  ed.)    1134. 


Sec.  4002.  [Oonditions  of  railway  servioe.]  The  Postmaster-General 
is  authorized  and  directed  to  readjust  the  compensation  hereafter  to  be  paid 
for  the  transportation  of  mails  on  railroad-routes  upon  the  conditions  and 
at  the  rates  hereinafter  mentioned : 

First.  That  the  mails  shall  be  conveyed  with  due  frequency  and  speed ; 
and  that  sufficient  and  suitable  room,  fixtures,  and  furniture,  in  a  car  or 
apartment  properly  lighted  and  warmed,  shall  be  provided  for  route- 
agents  to  accompany  and  distribute  the  mails. 

Second.  That  the  pay  per  mile  per  annum  shall  not  exceed  the  following 
rates,  namely :  On  routes  carrying  their  whole  length  an  average  weight  of 
mails  per  day  of  two  hundred  pounds,  fifty  dollars;  five  hundred  pounds, 
seventy-five  dollars;  one  thousand  pounds,  one  hundred  dollars;  one  thou- 
sand five  hundred  pounds,  one  hundred  and  twenty-five  dollars ;  two  thou- 
sand pounds,  one  hundred  and  fifty  dollars;  three  thousand  five  hundred 
pounds,  one  hundred  and  seventy-five  dollars;  five  thousand  pounds,  two 
hundred  dollars,  and  twenty-five  dollars  additional  for  every  additional 
two  thousand  pounds,  the  average  weight  to  be  ascertained,  in  every  case,  by 
the  actual  weighing  of  the  mails  for  such  a  number  of  successive  working- 
dajrs  not  less  than  thirty,  at  such  times,  after  June  thirtieth,  eighteen  hun- 
dred and  seventy-three,  and  not  less  frequently  than  once  in  every  four 
years,  and  the  result  to  be  stated  and  verified  in  such  form  and  manner  as 
the  Postmaster-General  may  direct.    [B.  8.] 

Act  of  March  3,  1878,  ch.  231,  17  Stat.  L.  558. 

Further  provisions  relating  to  the  weighing  of  mails  were  made  by  the  Act  of  March 
3,  1905,  ch.  1480,  |  1,  infra,  p.  204,  and  the  Act  of  May  12,  1910,  ch.  230,  infra, 
p.  206. 

Further  provisions  relating  to  the  readjustment  of  the  compensation  to  be  paid  for 
railway  transportation  were  made  by  the  various  Acts  given  within  this  subdivision 

Much  more  comprehensive  provisions  relating  to  the  readjustment  of  compensation, 
and  the  equipment  of  railroad  companies,  were  made  by  the  Act  of  July  28,  1916,  ch. 
261,  I  b,  39  Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  «iif>ra,  p.  189. 


This  section  ^  does  not  establish  an  ab- 
solute rate  of  compensation,  necessarily 
alike  to  all  railroads,  for  mail  transpor- 
tation, but  Axes  maximums  which  are  not 
to  be  exceeded,  leaving  the  postmaster- 
general  a  discretion  to  make  contracts  at 
letts  rates  if  he  should  be  able  to  do  so. 
On  that  point  the  language  of  the  section 
is  clear  — '  the  pay  per  mile  shall  not  ex- 
ceed  the   following   rates.'     It   is   urged 


that  this  language  is  controlled  by  the 
preceding  words  of  the  section :  '  The 
postmaster-general  is  authorized  and  di- 
rected to  readjust  the  compensation  here- 
after to  be  paid  for  the  transportation 
of  mails  on  railroad  routes  upon  the  con- 
ditions and  at  the  rates  hereinafter  men- 
tioned.' In  our  opinion  the  rates  there 
referred  to  are  any  rates  which  the  post- 
master-general may  contract  for,  not  ex- 
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ceeding  those  hereinafter  mentioned." 
Eastern  R.  Co.  v.  U.  S.,  (1885)  20  Ct.  CI. 
23,  affirmed  (1889)  129  U.  S.  391,  9  S.  Ct. 
320,  32  U.  S.  (L.  ed. )  730.  See  also  Glea- 
8on  V.  U.  S.,  (1888)  23  Ct.  CL  217;  Min- 
neapolis, etc.,  R.  Co.  V,  U.  S.,  (1889)  24 
Ct.  CI.  350. 

Hence,  where  the  Postmaster  General 
states  the  terms  upon  which  a  mail-trans- 
portation service  may  be  performed,  and 
a  railroad  acquiesces  and  performs,  an 
agreement  is  constituted  which  cannot  be 
changed  or  modified  by  the  subsequent 
protest  of  the  railroad  company  that  the 
contract  is  unjust  while  still  performing 
the  services  and  taking  pay  at  the  con- 
tract price.  Texas,  etc.,  R.  Co.  v.  U.  S., 
(1893)  28  Ct.  CI.  379. 

Effect  of  acceptance  of  compensation 
tendered. — ^A  company  transporting  mails 
on  a  railroad  route  under  the  provisions 
of  this  section  and  accepting  without  ob- 
jection less  compensation  therefor  than 
is  named  in  the  statute  cannot  thereafter 
recover  more  than  the  sum  so  accepted. 
Railway  Mail  Service  Cases,  (1877)  13 
Ct.  CI.  199. 

Where  a  railroad  company  has  for 
years  carried  inspectors  and  special 
agflnts  of  the  Post  Office  ^Department 
without  any  claim  for  compensation  there- 
for, and  has  during  such  time  received 
without  question  the  amounts  tendered 
for  transporting  the  mails,  it  is  immate- 
rial, in  an  action  by  such  company  for 
payment  for  transporting  such  special 
agents,  whether  the  carriage  was  per- 
formed under  this  section  or  under  a 
land-grant  Act  providing  another  basis  of 
compensation.  "  The  material  fact  is  that 
the  company  has  claimed  and  been 
awarded  compensation  for  certain  services 
in  connection  with  the  mails  and  at  the 
same  time  has  failed  to  make  any  charge 
or  claim  for  services  connected  with  the 
transportation  of  post-office  inspectors. 
Such  omission  is  .  .  .  evidence  of 
waiver."  Central  Pac.  R.  Co.  v.  U.  S., 
(1896)  164  U.  S.  93,  17  S.  Ct.  35,  41 
U.  S.  (L.  ed.)  362,  affirming  (1893)  28 
Ct.  CI.  427. 

Voluntary  compliance  by  a  railroad 
company  with  the  requests  contained  in 
"  weight  and  distance  circulars  "  sent  out 
by  the  Postmaster  General  under  the 
provisions  of  this  section  constitutes  an 
application  for  the  service  of  carrying 
the  mails,  and  orders  of  the  Postmaster 
General  made  thereon  are  offers  of  the 
business  at  the  prices  therein  stated. 
Those  orders  and  the  business  are  subject 
to  the  provisions  of  the  statutes  and  the 
general  regulations  of  the  Post  Office  De- 
partment, which  the  parties  are  bound  to 
know,  as  well  as  to  the  usual  and  ordi- 
nary customs  and  practices  of  the  Depart- 
ment in  relation  to  railroad  mail  service, 
with  which  all  persons  engaged  in  that 
service  are  presumed  to  be  familiar.    All 


these  taken  together  constitute  the  tenn& 
of  the  offer,  and  the  railroad  company, 
by  taking  and  carrying  the  mails,  accepts 
those  terms.  Minneapolis,  etc.,  R.  Co.  v. 
U.  S.,  (1889)   24  Ct.  CI.  350. 

*'A  contract  may  not  be  forced  upon  a 
railway.  It  may  accept,  however,  and 
become  bound  by  the  action  of  the  Post 
Office  Department.  Eastern  R.  Co.  v. 
U.  S.,  [1889]  129  U.  S.  391,  9  St.  Ct.  320, 
32  U.  S.  (L.  ed.)  730."  Chicago,  etc.,  R. 
Co.  V.  U.  S.,  (1906)  198  U.  S.  385,  25  S. 
Ct.  665,  49  U.  S.  (L.  ed.)   1094. 

Adjustment  of  compensation  for  exten- 
sion of  route. —  The  adjustment  of  com- 
pensation* to  a  railway  company  for  carry- 
ing the  mails,  made  by  the  Postmaster 
General  in  the  exercise  of  his  authority 
under  this  Act,  to  arrange  the  railway 
routes  upon  which  the  mail  is  to  be  car- 
ried, and  to  adjust  and  readjust  compen- 
sation, may  be  confined,  where  an  ext«i- 
sion  is  made  beyond  the  terminal  of  an 
established  mail  route,  to  the  extension 
alone,  without  readjusting  the  compensa- 
tion for  the  whole  route  as  extended.  In 
this  case  Mr.  Justice  McKenna  said: 
"  There  is  nothing  in  the  section  which 
requires  the  abrogation  of  prior  contracts 
when  an  extension  is  made  beyond  the 
terminal  of  an  established  route  or  pre- 
cludes provisions  for  the  extension  alone.*' 
Chicago,. etc.,  R.  Co.  t;.  U.  S.,  (1905)  198 
U.  S.  385,  25  S.  Ct.  665,  49  U.  S.  (L.  ed.) 
1094. 

Different  rates  of  compensation  for 
different  portions  of  road. — ^Where  a  rail- 
road company  is  notified  of  the  adoption 
of  a  rate  of  compensation  for  carrying 
the  mails  over  a  new  portion  of  its  road 
higher  than  that  for  which  it  is  carry- 
ing them  on  its  present  line,  and  makes 
no  demand  that  the  new  rate  be  extended 
to  the  old  portion  of  the  route,  but  ac- 
cepts payment  at  the  old  rate,  it  will  be 
held  to  have  assented  to  that  rate.  And 
where  a  mail  contract  is  made  "  subject 
to  future  orders,"  during  the  period  of 
the  contract,  and  no  orders  are  made  and 
no  demand  made  on  the  Postmaster  Gen- 
eral therefor,  any  presumption  that  a 
new  rate  fixed  over  a  new  part  of  the 
route  applies  to  the  old  is  overcome  by 
the  acquiescence  of  the  contractor  in  the 
rate  previously  fixed.  Evansville,.  etc., 
R.  Co.  t\  U.  S.,  (1897)  32  Ct.  CI.  555. 

Separate  companies  operating  over 
same  tracks. —  Three  railroad  companies 
operated  over  tracks  owned  by  one  of 
them,  each  company  carrying  mails,  but 
all  settlements  by  the  Post  Office  Depart- 
ment were  made  with  the  company  own- 
ing the  tracks,  that  company  alone  being 
recognized  by  the  department  as  perform- 
ing the  service.  In  making  such  settle- 
ment the  Post  Office  Department  consoli- 
dated the  weight  of  all  three  mails  and 
paid  at  tlie  rate  corresponding  thereto, 
under  this  section.    Consequently  the  two 
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otber  Gompanies,  in  settling  with  the  first 
under  an  arrangement  between  them,  re- 
ceived for  their  respective  services  on  the 
common  track  a  compensation  much 
smaller  than  would  have  been  due  to  them 
if  dealt  with  severally.  On  an  applica- 
tion by  the  two  companies  for  rectifica- 
tion of  the  matter  and  for  a  rate  of  com- 
pensation based  on  their  several  deal- 
mgs,  it  was  held  that  since  the  claimants 
were  fully  cognizant  of  the  scope  of  the 
former  settlements,  such  settlements 
might  be  taken  to  have  been  made  with 
them ;  further,  that,  inasmuch  as  the  Post- 
master General  had  power,  under  R.  S. 
sec  4000,  supra,  p.  189,  to  require  the 
service  on  the  common  track  to  be  per- 
formed by  the  company  owning  that  track 
alone,  and  if  he  had  done  so  that  company, 
with  the  consent  of  the  two  others,  might 
have  used  their  trains  for  a  part  of  such 
service,  this  use,  even  if  within  the  knowl- 
edge and  under  the  superintendence  of 
the  Post  Office  Department,  would  have 
created  no  privity  as  regards  compensa- 
tion between  the  department  and  such 
three  companies,  and  therefore  no  founda- 
tion for  a  claim.  (1877)  15  C^.  Atty.- 
Gen.  602.  See  also  Philadelphia,  etc.,  R. 
Co.  V.  U.  S.,  (1880)  103  U.  S.  703,  26 
U.S.  (L.  ed.)  464. 

-But  where  two  railroad  corporations 
ran  from  their  junction  to  a  common  ter- 
minus, over  the  same  track,  separate 
trains  with  postal  cars  carrying  the  mails 
and    route   agents    to    accompany    them, 


each  of  such  corporations  was  held  to  be 
entitled  under  this  section  to  payment  at 
the  rates  thereby  provided  for  the  aver- 
age weight  of  mails  carried  bjy  it  to  the 
common  terminus.  The  appointment  of 
route  agents  to  accompany  the  separate 
trains  of  each  road  over  the  entire  rail- 
road route  to  the  common  terminus,  with 
directions  there  to  distribute,  receive,  and 
deliver  the  mails,  and  to  take,  register, 
and  return  the  weight,  of  them,  is  a  suffi- 
cient recognition  of  the  service  of  the  cor- 
poration to  entitle  it  to  be  paid  therefor 
at  the  rates  provided  by  law  for  the 
average  weight  of  mails  carried  to  the 
common  terminus.  (1876)  15  Op.  Atty,- 
Gen.  92.  See  also  Railway  Mail  Service 
Cases,  (1877)  13  Ct.  CI.  199,  holding  that 
a  railroad  company  operating  a  main  line 
and  a  branch  line  joining  the  main  line  at 
a  point  between  its  termini  may,  under 
the  provisions  of  this  section,  operate  two 
distinct  postal  routes  over  the  portion  of 
the  mail  line  between  one  of  the  termini 
and  the  jimction. 

An  oral  demand  by  a  railroad  company 
through  its  authorized  agent  for  a  read- 
justment of  its  account  under  this  section 
is  sufficient  in  order  to  rebut  the  pre- 
sumption of  acquiescence  in  an  adverse 
ruling  of  the  Post  Office  Department,  un- 
less uiere  is  an  established  practice  in  the 
department,  so  generally  known  and  un- 
derstood as  to  have  the  force  of  law,  that 
such  demands  shall  be  in  writing.  (1879) 
16  Op.  Atty.-Gen.  264. 


Sec.  4003.  [Refusal  to  provide  postal  cars.]  In  case  any  railroad- 
company  now  furnishing  railway  post-oiBce  cars  shall  refuse  to  provide 
such  cars,  such  company  shall  not  be  entitled  to  any  increase  of  compensa- 
tion under  the  provisions  of  the  next  section.     [R.  8.] 

Act  of  March  3,  1873,  ch.  231,  17  Stat.  L.  558. 

The  Act  of  March  1,  1881,  ch.  96,  §  1,  tn/ra,  p.  201,  authorized  the  reduction  of  the 
compensation  of  railroad  companies  failing  to  furnish  post-office  cars. 

R.  S.  sec.  4004.  This  section  was  as  follows: 

"  Sec.  4004.  Additional  pay  may  be  allowed  for  every  line  comprising  a  daily  trip 
each  way  of  railway  post-office  cars,  at  a  rate  not  exceeding  twenty-five  dollars  per  mile 
per  annum  for  cars  forty  feet  in  length;  and  thirty  dollars  per  mile  per  anniun  for  forty- 
five- foot  cars;  and  forty  dollars  per  mile  per  annum  for  fifty-foot  cars;  and  fifty  dollars 
per  mile  per  annum  for  fifty-five  to  sixty-foot  cars." 

Act  of  March  3,  1873,  ch.  23l,  17  Stat.  L.  558. 

It  was  superseded  by  the  Act  of  March  2,  1907,  ch.  2513,  infra,  p.  205. 

R.  S.  sec  4005.   This  section  was  as  follows: 

Sec.  4005.  The  length  of  cars  required  for  such  post-office  railway-car  service  shall 
be  determined  by  the  Post-Office  Department,  and  all  such  cars  shall  be  properly  fitted 
up,  furnished,  warmed,  and  lighted  for  the  accommodation  of  clerks  to  accompany  and 
distribute  the  mails." 

Act  of  March  3,  1873,  ch.  231,  17  Stat.  L.  558. 

It  waa  superseded  by  the  Act  of  March  3,  1879,  ch.  180,  §  4,  infra,  p.  201. 


[Sec.  1.]   [Weighing  mails  on  raUroad  routes.]    •    •    •    Out  of  the 

appropriation  for  inland-mail  transportation  the  Postmaster  General  is 
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authorized  hereafter  to  pay  the  expenses  of  taking  the  weights  of  mails  on 
railroad  routes,  as  provided  by  the  act  entitled  *' An  act  making  appropria- 
tions for  the  service  of  the  Post-Office  Department  for  the  year  ending  June 
thirtieth,  eighteen  hundred  and  seventy-four/'  approved  March  third, 
eighteen  hundred  and  seventy-three ;  and  he  is  hereby  directed  to  have  the 
mails  weighed  as  often  as  now  provided  by  law  by  the  employees  of  the 
Post-OfBce  Department,  and  have  the  weights  stated  and  verified  to  him  by 
said  employees  under  such  instructions  as  he  may  consider  just  to  the  Post- 
OflSce  Department  and  the  railroad-companies.     [18  Stat.  L.  341.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1875,  cli,  128. 

The  provisions  here  referred  to  in  Act  of  1873,  ch.  231,  §  17,  are  incorporated  in 
R.  S.  sec.  4002,  supra,  p.  196. 

Further  provisions  relating  to  weighing  of  mails  were  made  by  the  Act  of  March  3, 
1905,  ch.  1480,  S  1,  infra,  p.  204,  and  the  Act  of  May  12,  1910,  ch.  230,  infra,  p.  206. 


[Sec.  1.]  [Reduction  of  compensation.]  •  •  •  That  the  Post- 
master General  be,  and  he  is  hereby,  authorized  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  the  first  day  of  July,  eighteen  hun- 
dred and  seventy-six,  for  transportation  of  mails  on  railroad-routes  by 
reducing  the  compensation  to  all  railroad  companies  for  the  transportation 
of  mails  ten  per  centum  per  annum  from  the  rates  fixed  and  allowed  by  the 
first  section  of  an  act  entitled  *'An  act  making  appropriations  for  the 
service  of  the  Post-OfBce  Department  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  seventy-four,  and  for  other  purposes,*' 
approved  March  third,  eighteen  hundred  and  seventy-three,  for  the  trans- 
portation of  ma[i]ls  on  the  basis  of  the  average  weight.    [19  Stat,  L.  79.] 

This  and  the  following  section  13  are  from  the  Postal  Service  Appropriation  Act  of 
July  1^,  1876,  ch.  179. 

The  provisions  of  the  Act  of  March  3,  1873,  ch.  231,  §  1,  17  Stat.  L.  656,  here 
referred  to,  are  incorporated  into  R.  S.  sec.  4002,  supra,  p.  195.  See  the  notes 
thereto. 

Further  provisions  relating  to  the  reduction  of  compensation  were  made  by  the 
Act  of  June  17,  1878,  ch.  259,  §  1,  infra,  p.  199. 

This  section  will  be  superseded  when  the  readjustment  shall  be  made  under  the 
more  comprehensive  provisions  relating  to  the  adjustment  of  compensation  to  rail- 
roads for  the  transportation  of  mails  made  by  the  Act  of  July  28,  1916,  ch.  26-1,  f  6, 
39  Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  supra,  p.  189. 


Companies  performing  "recognized  serv- 
ice," as  distinguished  irom  service  under 
a  contract,  are  subject  to  reduction  of 
payment  under  this  section.  **  In  such 
cases  the  parties  transact  business  in  con- 
fidence that  when  the  labor  has  been 
done  the  United  States  will  make  just 
compensation.  Just  compensation  is  the 
measure  of  damages  in  all  cases  where  no 
executory  contract,  or,  what  is  the  same 
thing,  no  valid  executory  contract,  has 
been  made  for  the  rate  of  compensation; 
and  parties  who  have  to  adjust  such  com- 
pensation must,  among  other  circum- 
stances, consider  any  statute  in  regula- 
tion thereof  in  force  during  the  time 
that  the  labor  was  being  performed.  In 
the  absence  of  a  contract  fixing  compen- 
sation, statutory  definition  or  what  is 
just  must  be  applied  whenever  compe- 
tent."    (1878)    15  Op.  Atty.-Gen.  482. 


A  land-grant  railroad,  rendering  serv- 
ice under  a  contract  for  a  certain  com- 
pensation, is  not  subject  to  a  reduction 
of  compensation  under  this  enactment. 
Chicago,  etc,  R.  Co.  v.  U.  S.,  (1882)  104 
U.  S.  680,  26  U.  S.  (L.  ed.)  891,  revers- 
ing (1879)  16  Ct.  CI.  232;  Chicago,  etc., 
R.  Co.  V.  U.  S.,  (1882)  104  U.  S.  687, 
26  U.  S,  (L.  ed.)  893,  reversing  (1878) 
14  Ct,  CI.  125. 

The  compensation  for  the  use  of  post 
office  cars  furnished  by  railroads,  au- 
thorized by  R.  S.  sees.  4002-4005,  is  not 
affected  by  the  provisions  of  this  section. 
**'The  reference  in  this  .  .  .  section 
to  the  Act  by  which  the  rates  to  be  re- 
duced were  fixed  and  allowed  is  paren- 
thetical, and  suspends  the  logical  connec- 
tion between  the  words  which  precetU* 
and  follow.  By  applying  such  paren- 
theses, viz.,   ('by  the  first  section  of  an 


POSTAL  SERVICE 


199 


Act  entitled  "An  act  making  appropria- 
tions for  the  seryice  of  the  po»t-office 
department  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  seventy- 
four,  and  for  other  purpoBee/'  approved 
March  third,  eighteen  hundr^  and 
seventy-three/)    it  will  be  seen  that  the 


section  expressly  directs  the  deduction  of 
ten  per  cent,  to  be  made  *  from  the  rates 
fixed  and  allowed  for  the  transportation 
of  mails  on  the  basis  of  the  average 
weight/  and  from  these  only."  (1876) 
15  Op.  Atty.-Gen.  169. 


Sec.  13.  [Pay  of  land-grant  railroads  limited  to  eighty  per  cent.]  That 
rail-road-companies  whose  railroad  was  constructed  in  whole  or  in  part  by 
a  land-grant  made  by  Congress  on  the  condition  that  the  mails  should  be 
transported  over  their  road  at  such  price  as  Congress  should  by  law  direct 
shall  receive  only  eighty  per  centum  of  the  compensation  authorized  by  this 
act.     [19  Stat.  L.  82.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 


Compensation  where  only  part  of  load 
aided  by  gjant. — A  railway  company 
carrying  the  mails  over  a  continuous  route 
which  includes  certain  land-aided  rail- 
roads is  only  entitled  to  the  land-grant 
rates  for  those  portions  of  the  route, 
under  the  provisions  of  this  Act,  which 
provisions  must  be  construed  as  extend- 
mg  not  only  to  the  original  land-aided 
companies,  but  to  every  other  company 
carrying  the  maUs  over  such  roads.  Chi- 
cago, etc.,  R.  Co.  V.  U.  S.,  (1910)  217 
U.  S.  180,  30  S.  Ct.  470,  54  U.  S.  (L.  ed.) 
721,  affirming  (1908)   43  Ct.  CI.  695. 

A  railroad  only  certain  linear  portions 
of  which  have  been  constructed  by  a  Con- 
gressional land  grant  should  receive  the 
reduced  rate  provided  by  this  section, 
pro])erly  proportioned  to  the  part  which 
received  such  aid,  and  as  to  tne  unaided 
portions  it  should  receive  the  full  com- 
pensation allowed  by  law.  U.  S.  v.  Ala- 
bama Great  Southern  R.  Co.,  (1892)  142 
U.  S.  615,  12  S.  Ct.  306,  36  U.  S.  (L.  ed.) 
1134,  affirming   (1889)    25  Ct.  CI.  30. 

Does  not  apply  to  subsisting  contracts. 
—  The  Postmaster  Greneral  cannot  make 
a  reduction  of  twenty  per  cent,  under  this 
section  in  the  compensation  of  a  railroad 
which  is  transporting  the  mails  under 
an  unexpired  contract  at  a  definite  rate; 
and  where  such  reduction  is  ordered,  the 
railroad  company,  on  performing  the  serv- 
ice under  protest  against  the  reduction, 
is  entitled  to  recover  full  compensation. 
Chicago,  etc.,  R.  Co.  r.  U.  S.,  (1881)  104 
U.  S.  680,  26  U.  S.  (L.  ed.)   891,  revers- 


ing (1879)  16  Ct.  CI.  232.  See  also 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  (1882)  104 
U.  S.  687,  26  U.  S.  (L.  ed.)  893,  revers- 
ing (1878)  14  Ct.  CI.  125. 

Effect  of  departmental  construction. — 
The  construction  of  this  enactment  given 
by  the  executive  department  of  the  gov- 
ernment and  continuing  through  suc- 
cessive years  and  different  administra- 
tions will  be  followed  by  the  courts 
though  inconsistent  with  the  literalism 
of  the  Act,  where  it  consorts  with  the 
equities  of  the  case.  U.  S.  v.  Alabama 
Great  Southern  R.  Co.,  (1892)  142  U.  S. 
616,  12  S.  a.  306,  35  U.  S.  (L.  ed.) 
1134,  affirming  (1889)  26  Ct.  CI.  30,  the 
court,  per  Brown,  J.,  saying:  "It  is  a 
settled  doctrine  of  this  court  that,  in 
case  of  ambiguity,  the  judicial  depart- 
ment will  lean  in  favor  of  a  construction 
given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  stat- 
ute, and,  if  such  construction  be  acted 
upon  for  a  number  of  years,  wiU  look 
with  disfavor  upon  any  sudden  change, 
whereby  parties  who  have  contracted 
with  the  government  upon  the  faith  of 
such  construction  may  be  prejudiced.  It 
is  especially  objectionable  that  a  con- 
struction of  a  statute  favorable  to  the 
individual  citizen  should  be  changed  in 
such  manner  as  to  become  retroactive, 
and  to  require  from  him  the  repayment 
of  moneys  to  which  he  had  supposed  him- 
self entitled,  and  upon  the  expectation  of 
which  he  had  made  his  contracts  with  the 
government." 


[Sec.  1.]  [Reduction  of  compensation.]  •  •  •  That  the  Post- 
master-General be,  and  he  is  hereby,  authorized  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  the  first  day  of  July,  eighteen  hun- 
dred and  seventy-eight,  for  transportation  of  mails  on  railroad  routes  by 
reducing  the  compensation  to  all  railroad  companies  for  the  transportation 
of  mails  five  per  centum  per  annum  from  the  rates  for  the  transportation 
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of  mails,  on  the  basis  of  the  average  weight  fixed  and  allowed  by  the  fii-st 
section  of  an  act  entitled  **An  act  making  appropriations  for  the  service  of 
the  Post  Office  Department  for  the  fiscal  year  ending  June  thirtieth,  eigh- 
teen hundred  and  seventy-seven,  and  for  other  purposes,"  approved  July 
twelfth,  eighteen  hundred  and  seventy-six.     [20  Stat.  L,  142.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  17,  1878,  ch.  250.  The 
provisions  of  the  Act  of  July  12,  1876,  ch.  179,  §  1,  mentioned  in  the  text,  are  set  out 
in  the  second  preceding  section  of  the  text. 

This  section  will  be  superseded,  when  the  readjustment  shall  be  made  under  the 
more  comprehensive  provisions  relating  to  the  adjustment  of  compensation  to  railroads 
for  the  transportation  of  mails  made  by  the  Act  of  July  28,  1916,  ch.  261,  §  5,  39 
Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  400O,  supra,  p.  189. 


Effect  on  rights  under  prior  contract. — 
This  and  next  to  the  last  preceding  sec- 
tion should  not  be  construed  as  affecting 
the  rights  of  a  railroad  company  under 
a  contract  for  transporting  the  mail 
which  was  in  all  respects  valid  under  the 
laws  in  force  when  it  was  made.  The 
language  of  the  Acts  "  may  well  be  satis- 
fied by  confining  them  to  cases  where  no 
time  contracts  for  service  were  then  in 
existence,  and  to  contracts  thereafter  to 
be  entered  into.  They  do  not  legitimately 
apply  to  contracts  then  existing,  whose 
terms  had  not  expired."  Chicago,  etc., 
R.  Co.  r.  U.  S.,  (1882)  104  U.  S.  680,  26 
U.  S.  (L.  ed.)  891,  reversing  (1879)  15 
Ct.  CI.  232,  distinguished  in  £astern  R. 
Co.  r.  U.  S.,  (1889)  129  U.  S.  391,  9  S. 
Ct.  320,  32  U.  S.  (L.  ed.)  730,  aiJirming 
(1885)  20  Ct.  CI.  23.  See  also  St.  Paul, 
etc.,  R.  Co.  V.  U.  S.,  (1885)  112  U.  S. 
733,  5  S.  Ct.  366,  28  U.  S.  (L.  ed.)  861, 
(1885)  20  C^.  CI.  (abstract)  523,  a^rming 
(1883)  18  Ct.  CI.  405;  Hannibal,  etc., 
R.  Co.  V.  U.  S.,  (1883)  18  Ct.  CI.  213; 
ininois  Cent.  R.  Co.  v.  U.  S.,  (1883)  18 
Ct.  CI.  118;   (1876)   15  Op.  Atty.-Gen.  182. 

But  where  a  railroad  company  was 
carrying  mails  under  an  order  fixing  the 
compensation  for  four  years  at  the  rate 
authorized  by  the  preceding  text  "  unless 
otherwise  ordered,'* .  it  was  held  that  the 
words  quoted  operated  as  a  reservation 
of  power  in  the  postmaster-general  to 
make  the  reduction  prescribed  by  this  sec- 
tion; that  on  such  reduction  being  made 
the  railroad  company  mi.ijht  have  refused 
longer  to  transport  the  mails;  and  that 
where  it  made  no  protest,  but  continued 
to  transport  the  mails  at  the  reduced  rate, 
it  could  not  thereafter  recover  the 
amount  deducted  under  this  section. 
Eastern  R.  Co.  r.  U.  S.,  (1889)  129  U.  S. 
391,  9  S.  Ct.  320,  32  U.  S.  (L.  ed.)  730, 
affirming   (1885)    20  Ct.  CI.  23. 

So  where  a  land-grant  company,  under 
obligation  by  the  terms  of  the  grant  to 
transport  mails  at  such  price  as  Con- 
gress might  by  law  direct  or  the  Post- 
master General  prescribe,  was  transport- 
ing the  mails  after  the  expiration  of  a 
written  contract,  at  the  price  paid  before 
the  expiration  of  such  contract,  it  wa£ 
held    that    the    Postmaster    General    had 


authority  to  reduce  the  compensation  as 
prescribed  by  this  and  the  preceding  sec- 
tion, and  the  railroad  company  was  not 
entitled  to  recover  the  price  paid  under 
the  original  contract.  Jacksonville,  etc., 
R.  Co.  r.  U.  S.,  (1886)  118  U.  S.  626, 
7  S.  Ct.  48,  30  U.  S.  (L.  ed.)  273, 
(1886)  22  Ct.  CI.  (abstract)  475, 
affirming  (1886)  21  Ct.  CI.  155,  wherein 
the  court  said:  ''The  claimant  is  a 
land-grant  railroad  company,  and  as 
such  is  under  a  perpetual  contract  with 
the  United  States,  made  by  the  Act  of 
1856,  to  transport  the  mails  at  such 
prices  as  Congress  may  by  law  direct, 
and  in  the  absence  of  that  direction, 
then  such  as  the  postmaster-general  may 
determine.  When,  therefore,  on  and 
after  July  1,  1876,  the  company  carried 
the  mails  without  any  special  contract 
with  the  postmajster-general,  it  was 
bound  by  the  contract  of  that  Act,  mak- 
ing its  compensation  subject  to  the  laws 
of  Congress.  The  company  had  no  op- 
tion in  the  matter.  It  was  obliged  to 
carry  the  mails,  and  to  accept  whatever 
price  Congress  might  determine,  and 
that  price  might  be  established  after  as 
well  as  before  service  performed.  There 
was  no  occasion  for  making  a  tirae  con- 
tract with  this  company.  It  was  bound 
by  the  Act  of  1856  to  perpetual  service 
in  transporting  the  mails,  and  when  the 
parties  ceased  entering  into  such  con- 
tracts it  is  the  proper  inference  that 
they  intended  that  the  service  should  be 
performed  under  the  original  contract 
in  the  Act  of  1856." 

Riffhts  of  successor  of  contracting  com- 
pany.— \Miere  a  railroad  company  is  per- 
forming service  for  an  agreed  rate  of  com- 
pensation, and  deductions,  under  this  and 
the  preceding  section,  are  wrongfully 
made  from  its  pay,  another  company 
which  purchases  its  assets  and  franchises 
under  a  decree  of  foreclosure  and  sub- 
sequehtly  continues  to  carry  the  mail  at 
the  reduced  rate  cannot  maintain  an  ac- 
tion for  compensation  at  the  original  rate 
from  the  date  of  the  forec^losure  and  sale, 
since,  under  R.  S.  sec.  3737  in  Public 
Contracts,  the  assignment  annulled  the 
original  contract,  leaving  the  claimant 
.suhjfct   to  the  operation  of  the  Acts  of 
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1876  and  1878.    Nor  can  such  succeeding  issuance  of  a  warrant  tor  payment.     St. 

company  recover  the  amount  wrongfully  Paul,  etc.,  R.  Co.  v.  U.  S.,   (1883)    18  Ct. 

deducted    from   the   compensation    of   the  CI.  405,  affirmed   (1885)    112  U.  S.  733,  5 

first  company  pnor  to  the  foreclosure  and  S.  Ct.  366,  28  U.  S.   (L.  ed.)   861,  (1885) 

sale,   smce    such    claim   falls   within    the  20  Ct.  CI.  (abstract)  523.    See  also  Flint, 

prohibition  of  R.  S.  sec.  3477,  above  cited,  etc.,  R.  Co.  r.  U.  S.,  (1883)  18  Ct.  CI.  420, 

makmg    void    all    assignments   of   claims  affirmed  (1886)    112  U.  8.  737  note,  762, 

against  the  United  States  before  the  as-  5  S.  Ct.  368,  28  U.  S.   (L.  ed.)   862. 
oertainment  of  the  amount  due  and  the 


Sec.  3.  [What  traiiut  to  carry  mails.]  The  Postmaster  General  >ihall,  in 
all  cases,  decide  upon  what  trains  and  in  what  manner  the  mails  shall  be 
conveyed.     [20  Stat  L,  358,] 

This  and  the  following  section  4  are  from  the  Postal  Service  Appropriation  Act  of 
March  3,  1879,  ch.  180. 

The  provisions  of  this  section  are  repeated  in  the  same  language  in  the  Postal 
Service  Appropriation  Act  of  July  28,  1916,  ch.  261,  §  5,  39  Stat.  L.  428,  more  fully 
cited  in  note  to  R.  S.  sec.  4000,  supra,  p.  189,  which  becomes  eflfective  as  soon  as  the 
adjustments  authorized  by  that  Act  are  made. 

Skg.  4.  [Style,  constmction,  fittings,  and  maintenance  of  cars.]  That 
all  cars  or  parts  of  cars  used  for  the  railway  mail  service  shall  be  of  such 
style,  length,  and  character,  and  furnished  in  such  manner,  as  shall  be 
required  by  the  Postmaster  General,  and  shall  be  constructed,  fitted  up, 
maintained,  heated,  and  lighted  by  and  at  the  expense  of  the  railroad  com- 
panies.    [20  Stat,  L.  358.] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 

This  section  superseded  R.  S.  sec.  4005,  noted  supra,  p.  197. 


[Sec.  1.]  [Seduction  of  pay  for  refusal  to  provide  postal  c«rs  and 
safety  appliances.]  *  •  *  And  hereafter  when  any  railroad  company 
fail  or  refuse  to  provide  railway  post-office  cars  when  required  by  the  Post- 
Office  Department,  or  shall  fail  or  refuse  to  provide  suitable  safety-heaters 
and  safety-lamps  therefor,  with  such  number  of  saws  and  axes  to  each  car 
for  use  in  case  of  accident,  as  may  be  required  by  the  Post-Office  Depart- 
ment, said  company  shall  have  its  pay  reduced  ten  per  centum  on  the  rates 
fixed  in  section  four  thousand  and  two  of  the  Revised  Statutes,  as  amended 
by  act  of  July  twelfth,  eighteen  hundred  and  seventy-six,  entitled  **  An  act 
making  appropriations  for  the  service  of  the  Post-Office  Department  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy-seven,  and 
for  other  purposes,*'  and  as  further  amended  by  the  act  of  June  seven- 
teenth, eighteen  hundred  and  seventy-eight,  entitled  **  An  act  making  appro- 
priations for  the  service  of  the  Post-Office  Department  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  seventy-nine,  and  for  other 
purposes."     [21  Stat,  L.  375.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1881,  ch.  96.  The 
provisions  of  R.  S.  sec.  4002,  and  of  Acts  of  July  12,  1876,  ch.  179,  §  1,  and  Juno  17, 
1878,  ch.  269,  f|  1,  are  set  out  supra,  pp.  195,  198,  199. 

This  section  superseded  the  somewhat  similar  provisions  of  the  Act  of  June  11,  1880, 
ch.  206,  i  1,  21  Stat.  L.  178,  which  repealed  the  Act  of  March  3,  1879,  ch.  180,  §  6, 
20  Stat.  L.  358. 
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The  superseded  section   in  the  Act  of  U.   S.,    (1888)    127   U.  S.   406,  8  S.   Ct. 

1880,   above   cited,   and  the  Act  of   1879  1194,  32  U.  S.    (L.  ed.)    180,    (1888)    23 

repealed  thereby  did  not  operate  to  repeal  Ct.  CI.  504;  Jacksonville,  etc.,  R.  Co.  v. 

R.  S.  sec.  3962,  stipra,  p.  163,  authorizing  U.    S.,    (1886)    21    Ct.    CI.    155,    agirmed 

the  Postmaster   General   to  make  dcduc-  (1886)  118  U.  S.  626,  7  S.  Ct.  48,  30  U.  S. 

tions  and  impose  fines  in  the  mail-trans-  (L.  ed.)  273. 
portation  service.    Chicago,  etc.,  R.  Co.  t* . 


[Sec.  1.]  [Reduction  of  pay  for  failure  to  carry  on  fastest  train.] 

*  *  *  If  any  railroad  company  shall  fail  or  refuse  to  transport  the  mails, 
when  required  by  the  Post  OflSce  Department,  upon  the  fastest  train  or 
trains  run  upon  said  road,  said  company  shall  have  its  pay  reduced  fifty  per 
centum  of  the  amount  provided  by  law.    [23  Stat,  L.  156,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  5,  1884,  ch.  234. 
By  the  third  paragraph  of  the  Act  of  March  2,  1»07,  ch.  2613,  infra,  p.  206,  trains 
carrying  mails  were  required  to  maintain  their  regular  schedules. 


An  act  authorizing  the  employment  of  mail-messengers  in  the  postal 

service. 

[Act  of  March  3,  1887,  ch,  346,  24  Stat,  L,  492.] 

[Mail  messenger  service  in  connection  with  railroad,  steamboat,  trans- 
fer, bridges,  ferries,  branch  offices,  etc.]  That  the  Postmaster-General  be, 
and  he  is  hereby,  authorized  to  employ  such  mail-messenger  service  as  may 
be  necessary  for  the  carriage  of  the  mails  in  connection  with  railroad  and 
steamboat  service,  transfer  service  between  depots,  over  bridges  or  ferries, 
between  post-offices,  post-offices  and  branch  offices  or  stations,  in  cases 
where  by  the  laws  and  regulations  of  the  Post-Office  Department,  railroad 
companies,  steamboat  companies,  and  the  masters  of  vessels  are  not  required 
to  deliver  into  and  take  from  the  post-offices  the  mails  carried  on  their  lines 
or  vessels.    [24  Stat.  L.  492.] 

The  Act  of  Aug.  24,  1912,  ch.  389,  §  7,  infra,  p.  209,  made  provisions  for  the  clari- 
fication and  compensation  of  railway  postal  clerks. 

A    "substation"    is    different    from    a  (1898)    34   Ct.   CI.   5;    Slavens  v.  U.  S., 

"branch   post-office*'   or   "mail   station.*'  (1903)    38   Ct.   CI.   574,  affirmed    (1905) 

Substations   are   simply   lamp-post   boxes  196  U.  S.   229,  25  S.   Ct.  229,  49  U.  8. 

indoors.    Where  a  contract  was  to  collect  (L.   ed.)    457;    Utah,   etc.,   Stage   Co.   v. 

from  "mail  stations,"  it  was  held  not  to  U.   S.,    (1904)    39  Ct.  CI.  420;   Proffit  v. 

cover   carrier   service   or   collection   from  U.  S.,    (1907)    42   Ct.   CI.   248;    Huse  t\ 

street  boxes  or  substations.     Woolverton  U.    S.,    (1908)    44    Ct.    CI.    19,    affirmed 

r.  U.  S.,    (1809)    34  Ct.  CI.  247.  (1912)   222  U.  S.  490,  32  S.  Ct.  119,  56 

Contracts    for    mail-messenger    service  U.   S.    (L.  ed.)    285;    Weighel  v,  U.  S.» 

were    construed    in    Whitsell    i?.    U.    S.,  (1912)  47  Ct.  CI.  528. 


An  act  authorizing  the  appointment  of  two  additional  division  taperin- 

tendents  of  Railway  Mail  Service. 

[Act  of  Feb,  29,  1888,  ch,  18,  25  Stat.  L.  43,] 

[Two  additional  division  superintendents  of  railway  service.]    That  the 
Postmaster-General  be,  and  is  hereby,  authorized  to  appoint  and  assign  to 
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duty  two  division  superintendents  of  Railway  Mail  Service,  in  addition  to 
those  heretofore  authorized,  who  shall  each  be  paid  a  salary  of  two  thousand 
five  hundred  dollars  a  year.    [25  8tak  L.  43,] 

The  superintendents  '^  heretofore  authorised,"  to  whom  reference  is  made  in  the 
text,  were  authorized  by  the  Act  of  June  17,  1878,  eh.  259,  f  1,  given  under  sub- 
division XIII  of  this  title,  infra,  p.  226,  which  provided  for  "nine  assistant  super- 
intendents," etc. 

The  Postal  Service  Appropriation  Acts  of  recent  years  provide  for  varying  numbers 
of  division  and  assistant  division  superintendents,  clerks  and  employees. 


Sec.  5.  [Transportation  of  ofBoial  matter.]  That  hereafter  the  Post- 
master General  is  authorized  to  provide  for  the  transportation  of  oflSeial 
matter  of  any  Department  of  the  Government,  over  any  railroad  or  express 
company,  whenever  he  can  do  so  at  a  saving  to  the  Government  and  with- 
out detriment  to  the  public  service :  Provided,  That  nothing  in  this  section 
shall  apply  to  official  matter  franked  by  members  of  Congress.  [27  Stat. 
L.  148.) 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  13,  1892,  ch.  105. 
Provisions  relating  to  the  franking  of  official  matter  by  members  of  Congress  are 
given  in  subdivision  V  of  this  title,  supra,  p.  113. 


Sbg.  3.  [Special  transfer  between  St.  Louis  and  East  St.  Louis.]  That 
the  Postmaster-General  is  hereby  authorized,  in  his  discretion,  to  pay  from 
appropriations  for  transportation  by  railroad  routes  for  the  special  transfer 
and  terminal  service  between  the  Union  Station  at  East  Saint  Louis,  Illi- 
nois, and  the  Union  Station  at  Saint  Louis,  Missouri;  including  the  use, 
lighting  and  heating  of  mail  building  and  the  transfer  service  at  Saint 
Louis,  at  the  rate  of  not  exceeding  fifty  thousand  dollars  per  annum, 
beginning  on  the  first  day  of  July,  eighteen  hundred  and  ninety-nine. 
[30  Stat.  L.  965.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1890,  ch.  321. 

The  Postal  Service  Appropriation  Act  of  March  9,  1914,  ch.  39,  3S  Stat.  L.  300, 
contained  the  following  proviso: 

"  That  no  part  of  this  appropriation  shall  be  paid  for  carrying  the  mail  over  the 
bridge  across  the  Mississippi  River  at  Saint  Louis,  Missouri,  other  than  upon  a  mileage 
basis:  Bui  provided  further,  That  the  Postmaster  General  may  in  his  discretion  pay 
within  the  present  law  a  fair  and  reasonable  price  for  the  special  transfer  and  ter- 
minal service  at  the  Union  Station  at  East  Saint  Louis,  Illinois,  and  at  the  Union 
Station  at  Saint  Louis,  Missouri,  including  the  use,  lighting,  and  heating  of  the  mail 
building,  and  transfer  service  at  Saint  Louis,  Missouri,  provided  the  amount  so  paid 
shall  not  exceed  $35,000." 

Similar  provisions  have  appeared  in  like  Appropriation  Acts  for  preceding  years. 


[Sec.  1.]  [Per  diem  to  assistant  superintendents.]     •     •    •     That 

assistant  superintendents  may  receive  a  per  diem  allowance  in  lieu  of  actual 

nd  necessary  traveling  expenses  at  the  rate  of  four  dollars  per  day  while 
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actually  traveling  on  business  of  the  Department  and  away  from  their 
several  designated  headquarters.     [32  Stat.  L,  1173.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1903,  ch.  1009. 
Similar  provisions  have  appeared  in  like  Appropriation  Acts  for  preceding  years. 


[Sec.  1.]  [Weighing  mails  for  readjustment  of  pay — period  —  time.] 

•  *  *  That  hereafter  before  making  the  readjustment  of  pay  for  transpor- 
tation of  mails  on  railroad  routes,  the  average  weight  shall  be  ascertained  by 
the  actual  weighing  of  the  mails  for  such  a  number  of  successive  working 
days  not  less  than  ninety,  at  such  times  after  June  thirtieth,  nineteen  hun- 
dred and  five,  and  not  less  frequently  than  once  in  every  four  years,  and  the 
result  to  be  stated  and  verified  in  such  form  and  manner  as  the  Postmaster- 
General  may  direct.     [33  Stat.  L.  1088.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1906,  ch.  1480. 

Other  provisions  relating  to  the  weighing  of  mails  were  made  by  R.  S.  sec.  4002, 
supray  p.  195,  the  Act  of  Afarch  3,  1875,  ch.  12S,  §  1,  supray  p.  195,  and  were  subee- 
quently  made  by  the  Act  of  March  2,  1907,  ch.  2513,  infra,  p.  205,  and  by  the  Act  of 
July  28,  1916,  ch.  261,  §  5,  39  Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000, 
supra,  p.  189. 


Successive  *'  working  days,''  see  Chicago, 
etc.,  R.  Co.  V.  U.  S.,  (1914)  49  Ct.  Q.  46^3. 

Order  165  of  the  Post  Office  Department, 
with  regard  to  weighing  the  mails  on  rail- 
road routes,  which  provides  that  "  the 
whole  number  of  days  the  mails  are 
weighed  shall  be  used  as  a  divisor  for  ob- 
taining the  average  weight  per  day,"  may 
lead  to  arbitrary  and  inequitable  results. 
Order  412,  which  provides  that  "  the  whole 
number  of  days  mcluded  in  the  weighing 
period  shall  be  used  as  a  divisor,^'  will 
give  as  the  average  weight  per  day  during 
a  year,  the  average  weight  during  some- 
what more  than  one-fourth  of  a  year,  with- 
out resulting  in  greater  inaccuracy  or  in- 
justice than  is  author is&ed  and  contem- 
plated by  the  text  provision.  The  mails 
are  to  be  weighed,  under  said  provision,  on 
"  working  days "  only,  and  "  working 
days"  mean  days  in  which  the  carrier 
does  work  for  the  post  office  —  not  "  week 
days."  The  act  does  not  pr(>hi])it  the 
Postmaster  General  from  weighing  the 
mails  throughout  the  year,  nor  does  it  re- 


quire that  the  number  of  working  days 
on  which  the  mails  are  weighed  shall  be 
the  same  In  the  case  of  every  carrier,  al- 
though in  none  may  they  be  less  than 
ninety,  or  other  than  "successive"  days. 
The  form  and  method  in  which  the  inform- 
ation obtained  from  weighing  the  mails 
shall  be  utilized  is  a  matter  within  the 
discretion  of  the  Postmaster  General,  pro- 
vided his  action  shall  be  directed  to  the 
ascertainment  of  what,  in  his  judgment, 
would  be  an  average  weight  per  day  of 
mails  carried  during  a  year,  as  nearly 
true  as  may  be  practicable,  to  be  used  as 
a  basis  for  the  yearly  compensation  of  the 
carriers.  The  practice  of  weighing  the 
mails  on  Sundays,  and  yet  of  excluding 
Sundays  from  the  divisor  when  the  aver- 
age is  to  be  ascertained  is  clearly  errone- 
ous. If  Sundays  are  not  **  working  days," 
the  law  does  not  permit  the  mails  to  be 
weighed  on  that  day;  if  they  are  "work- 
ing days,"  their,  exclusion  from  the 
division  renders  the  result  of  the  computa- 
tion false.    (1907)  26  Op.  Atty.-Oen.  390. 


[Assignment  of  railway  mail  clerks  to  departmental  duty  —  prefer- 
ence.] *  *  *  In  the  assignment  or  transfer  of  clerks  from  the  railway 
mail  service,  however,  preference  shall  be  given  to  the  persons  honorably  dis- 
charged from  the  military  or  naval  service  who  served  in  the  civil  war  and 
who  are  now  serving  as  clerks  on  the  railway-mail  cars  in  order  that  they 
may  be  transferred  to  clerical  service  in  the  Department  or  in  the  post- 
offices  and  relieved  from  service  on  said  cars  as  rapidly  as  practicable,  pro- 
vided they  are  found  to  possess  the  business  capacity  necessary  for  the 
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proper  discharge  of  the  duties  of  the  oflees  to  which  they  may  be  trans- 
ferred.   [39  Stat  L.  474.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  26,  1906,  ch.  3646. 
A  similar  provision  appeared  in  the  Act  of  March  3,  1905,  ch.  1480,  §  1,  33  Stat.  L. 
1088. 


[BeadJQStment  of  rates  for  transportation  of  mail.]    •    •    •    The 

Postmaster-General  is  hereby  authorized  and  directed  to  readjust  the  com- 
pensation to  be  paid  from  and  after  the  first  day  of  July,  nineteen  hundred 
and  seven,  for  the  transportation  of  mail  on  railroad  routes  ca^Ting  their 
whole  length  an  average  weight  of  mails  per  day  of  upward  of  five  thousand 
pounds  by  making  the  following  changes  in  the  present  rates  per  mile  per 
annum  for  the  transportation  of  mail  on  such  routes,  and  hereafter  the  rates 
on  such  routes  shall  be  as  follows :  On  routes  carrying  their  whole  length 
an  average  weight  of  mail  per  day  of  more  than  five  thousand  pounds  and 
less  than  forty-eight  thousand  pounds  the  rate  shall  be.  five  per  centum  less 
than  the  present  rates  on  all  weight  carried  in  excess  of  five  thousand 
pounds ;  and  on  routes  carrying  their  whole  length  an  average  weight  of  mail 
per  day  of  more  than  forty-eight  thousand  pounds  the  rate  shall  be  five  per 
centum  less  than  the  present  rate  on  all  weight  carried  in  excess  of  five 
thousand  up  to  forty-eight  thousand  pounds,  and  for  each  additional  two 
thousand  pounds  in  excess  of  forty-eight  thousand  pounds  at  the  rate  of 
nineteen  dollars  and  twenty-four  cents  upon  all  roads  other  than  land- 
grant  roads,  and  upon  all  land-grant  roads  the  rate  shall  be  seventeen 
dollars  and  ten  cents  for  each  two  thousand  x>ounds  carried  in  excess  of 
said  forty-eight  thousand  pounds.     [34  Stat.  L.  1212.] 

This  and  the  foHowing  two  paragraphs  of  the  teict  are  from  the  Postal  Service  Appro- 
priation Act  of  March  2,  1907,  ch.  2513. 

The  last  clause  of  this  paragraph  was  amended  by  the  second  paragraph  of  the  Act 
of  May  12,  1910,  ch.  230,  infray  p.  207. 

Previous  provisions  as  to  the  rate  of  pay  were  made  by  R.  S.  sec.  4002,  9Upra, 
p.  195. 

Subsequent  provisions  for  readjustment  of  compensation  for  transportation  of  mail 
are  made  in  the  Postal  Service  Appropriation  Act  of  July  28,  1916,  ch.  261,  |  5,  39 
Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  supra,  p.  189. 

Constniction  same  a£  R.  S.  sec.  4004. —  there  is  nothing  in  the  language  of  the 

Said  sec.  4004,  noted  supra,  p.  197,  was  con-  Act  of  1907  indicating  any  intent  to  change 

strued  to  give  the  Postmaster  General  au-  the  construction  previously  given  to  sec- 

thority  to  make  the  same  price  for  60-foot  tion  4004 ;  Atchison,  etc.,  K.  Co.  v.  U.  S., 

cars  as  for  50-foot  oars,  and  authority  to  (1912)    225  U.  S.  640,  32  S.  Ct.  702,  5^ 

abolish    full    lines,    or    establish    "half  U.  S.   (L.  ed.)    1236. 
lines,"  and  adjust  rates  accordingly,  and 

[Additional  pay  for  postal  cars.]  •  •  •  That  after  July  first,  nine- 
teen hundred  and  seven,  additional  pay  allowed  for  every  line  comprising 
a  daily  trip  each  way  of  railway  post-oflSce  cars  shall  he  at  a  rate  not  exceed- 
ing twenty-five  dollars  per  mile  per  annum  for  cars  forty  feet  in  length,  and 
twenty-seven  dollars  and  fifty  cents  per  mile  per  annum  for  forty-five-foot 
cars,  and  thirty-two  dollars  and  fifty  cents  per  mile  per  annum  for  fifty- 
foot  cars,  and  forty  dollars  per  mile  i)er  annum  for  cars  fifty-five  feet  or 
more  in  length.     [34  Stat.  L.  1212,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

This  paragraph  superseded  R.  S.  sec.  4004,  noted  wi/pira^  p.  IfKT. 
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[Maintenance  of  regular  schedules  by  railroads  carrying  mails — fine 
for  delay.]  *  *  *  That  the  Postmaster-General  shall  require  all  rail- 
roads carrying  the  mails  to  maintain  their  regular  train  schedules  as  to 
time  of  arrival  and  departure  of  said  mails,  and  it  shall  be  his  duty  to 
impose  and  collect  reasonable  fines  for  delay  when  such  delay  is  not  caused 
by  unavoidable  accidents  or  conditions.     [34  Stat.  L,  1212.] 

See  the  note  to  the  preceding  paragraph  of  *the  text. 

A  somewhat  similar  provision  of  the  Act  of  June  26,  1006,  ch.  3546,  84  Stat.  L.  472, 
was  as  follows: 

"That  the  Postmaster-General  shall  require  all  railroads  carrying  the  mails  under 
contract  to  comply  with  the  terms  of  said  contract,  as  to  time  of  arrival  and  departure 
of  said  mails,  and  it  shall  be  his  duty  to  impose  and  coUect  reasonable  fines  for  delay, 
when  such  delay  is  not  caused  by  unavoidable  accidents  or  conditions." 


-[Sec.  1.]  [Bailway  postal  clerks  —  annual  vacation.]  •  •  «  That 
the  Postmaster-General  may  hereafter  allow  railway  postal  clerks  whose 
duties  require  them  to  work  six  days  or  more  per  week,  fifty-two  weeks  per 
year,  an  annual  vacation  of  fifteen  days  with  pay.     [34  StM.  L.  667.]  - 

This  and  the  following  paragraph  of  the  text  are  from  the  Postai  Service  Appropria- 
tion Act  of  March  1,  1909,  ch.  232. 

Provisions  similar  to  those  of  this  paragraph  have  appeared  in  similar  Appropriation 
Acts  for  preceding  years. 

This  section  was  amended  by  the  Postal  Service  Appropriation  Act  of  July  28,  1916, 
ch.  261,  §  1,  39  Stat.  L.  426,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  au^a,  p.  189, 
to  read  as  follows:  "  The  Postmaster  General  may  aUow  railway  postal  clerks  an 
annual  vacation  of  fifteen  days,  with  pay." 

The  Act  of  March  4,  1911,  ch.  241,  §  1,  96  Stat.  L.  1336,  contained  a  provision  as 
follows : 

"  That  the  Postmaster  General  may  allow  railway  postal  clerks  whose  duties  require 
them  to  work  six  days  or  more  a  we&  throughout  the  year  and  the  employees  of  mail- 
lock  and  mail-bag  repair  shops  an  annual  vacation  of  thirty  days  with  pay." 

This  was  repealed  by  a  Res.  of  Aug.  14,  1911,  No.  5,  37  Stat.  L.  38. 

Further  provisions  relating  to  leave  of  absence  for  railway  postal  clerks  were  made 
by  the  second  paragraph  of  the  Act  of  March  4,  1913,  ch.  143,  infra,  p.  212. 

[Railway  mail  clerks  —  sick  leave.]  «  «  •  That  the  Postmaster* 
General  may  hereafter,  in  his  discretion,  under  such  regulations  as  he  may 
provide,  allow  a  clerk  who  is  sick  leave  of  absence  with  pay,  his  duties  to  be 
performed  without  expense  to  the  Government  during  the  period  for  which 
he  is  granted  leave,  not  exceeding  thirty  days  in  any  fiscal  year.  [35  Stat. 
L.  667.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 


[Weighing  of  mails  —  withdrawal  of  freightable  supplies.]    •    •    • 

And  the  Postmaster-General  shall  require,  when  in  freightable  lots  and 
whenever  practicable,  the  withdrawal  from  the  mails  of  all  postal  cards, 
stamped  envelopes,  newspaper  wrappers,  empty  mail  bags,  furniture,  equip- 
ment, and  other  supplies  for  the  postal  service,  except  postage  stamps,  in 
the  respective  weighing  divisions  of  the  country,  immediately  preceding  the 
weighing  period  in  said  divisions,  and  thereafter  such  postal  cards,  stamped 
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envelopes,  newspaper  wrappers,  empty  mail  bags,  furniture,  equipment, 
and  other  supplies  for  the  postal  service,  except  postage  stamps,  shall  be 
transmitted  by  either  freight  or  express.     [36  Stat  L.  362,] 

This  and  the  following  paragraph  of  the  text  are  from  the  Postal  Service  Appro- 
priation Act  of  May  12,  1910,  di.  230. 

Other  provisions  as  to  weighing  Uie  mails  were  made  by  R.  S.  sec.  4002,  supra, 
p.  195;  the  Act  of  March  3,  1875,  ch.  128,  S  1,  supra,  p.  197,  and  the  Act  of  March 
3,  1905,  ch.  1480,  §  1,  supra,  p.  204. 

Provision  for  return  to  the  mails  of  empty  mail  bags  theretofore  withdrawn  there- 
from, and  for  pay  for  their  railroad  transportation,  is  made  in  the  Postal  Service 
Appropriation  Act  of  July  28,  1916,  ch.  261,  §  3,  39  Stat.  L.  426,  more  fully  cited  in 
note  to  R.  S.  sec.  4000,  supra,  p.  189. 

[Transportation  of  mail  —  compensation  to  land-grant  roads,  reduced.] 
•  *  *  The  provision  of  the  act  of  March  second,  nineteen  hundred  and 
seven,  entitled  **An  Act  making  appropriations  for  the  service  of  the  Post- 
Office  Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  eight,  and  for  other  purposes,'*  fixing  the  compensation  to  be  paid 
for  transportation  of  mail  on  land-grant  railroads  at  the  rate  of  seventeen 
dollars  and  ten  cents  for  each  two  thousand  pounds  carried  in  excess  of 
forty-eight  thousand  pounds,  is  hereby  amended  to  make  such  rate  of  com- 
pensation after  June  thirtieth,  nineteen  hundred  and  ten,  fifteen  dollars  and 
thirty-nine  cents  for  each  two  thousand  pounds  carried  in  excess  of  forty- 
eight  thousand  pounds,  and  the  Postmaster-General  is  hereby  authorized 
and  directed  to  readjust  the  compensation  in  accordance  with  this  amend- 
ment.    [36  Stat  L.  362.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

The  Act  of  March  2, '1907»  ch.  2513,  amended  by  this  paragraph,  is  given  su/pra, 
p.  205. 

This  provision  will  be  superseded  when  the  readjustment  shall  be  made  under  the 
more  comprehensive  provisions  relating  to  the  adjustment  of  compensation  to  railroads 
for  the  transportation  of  mails  made  by  the  Postal  Service  Appropriation  Act  of 
July  28,  1916,  ch.  261,  S  5,  39  Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000, 
supra,  p.  189. 


[Sec.  1.]  [Weighing   of  mails  —  payment  of  expenses.]    •    •    • 

That  out  of  the  appropriation  for  inland  mail  transportation  the  Post- 
master General  is  authorized  hereafter  to  pay  rental  if  necessary  in  Wash- 
ington, District  of  Columbia^  and  compensation  to  tabulators  and  clerks 
employed  in  connection  with  the  weighings  for  assistance  in  completing 
computations,  in  connection  with  the  expenses  of  taking  the  weights  of 
mails  on  railroad  routes,  as  provided  by  law:     [36  Stat,  L,  1334,] 

This  and  the  two  paragraphs  of  the  text  following  are  from  the  Postal  Service 
Appropriation  Act  of  March  4,  1911,  ch.  241. 

[Post-office  cars  —  construction  —  equipment.]  •  •  •  That  after 
the  first  of  July,  nineteen  hundred  and  eleven,  no  pay  shall  be  allowed  for 
the  use  of  any  wooden  full  railway  post-office  car  unless  constructed  sub- 
stantially in  accordance  with  the  most  approved  plans  and  specifications  of 
the  Post  Office  Department  for  such  type  of  cars,  nor  for  any  wooden  full 
railway  post-office  car  run  in  any  train  between  adjoining  steel  cars  or 
between  the  engine  and  a  steel  car  adjoining,  and  that  hereafter  additional 
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cars  accepted  for  service  shall  be  of  steel,  or  with  steel  underframe,  if  used 
in  a  train  in  which  a  majority  of  the  cars  are  of  like  construction :  Provided 
further,  That  after  the  first  of  July,  nineteen  hundred  and  sixteen,  the 
Postmaster  General  shall  not  approve  or  allow  to  be  used  or  pay  for  any  full 
railway  post-office  car  not  constructed  of  steel  or  with  steel  underframe,  if 
such  post-office  car  is  used  in  a  train  in  which  a  majority  of  the  cars  are  of 
steel  or  of  steel  underframe  construction.     [36  Stat,  L.  1335,] 

See  tlie  note  to  the  preceding  paragraph  of  the  text. 

Subsequent  provisions  relating  to  steel  cars  were  made  bv  the  second  paragraph  of 
the  Act  of  Aug.  24,  1912,  ch.  389,  §  1,  infra,  this  page. 

Similar  provisions  are  made  in  the  Postal  Service  Appropriation.  Act  of  July  28, 
1916,  ch.  251,  §  5,  39  Stat.  L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  supra, 
p.  189. 

[Betum  to  mails  of  empty  bags  withdrawn  —  transportation.]    *    *    • 

And  the  Postmaster  General  in  cases  of  emergency,  between  November  fif- 
teenth and  January  fifteenth  of  any  year,  may  hereafter  return  to  the 
mails  empty  mail  bags  theretofore  withdrawn  therefrom  as  required  by  law, 
and  for  such  times  may  pay  for  their  railroad  transportation  out  of  the 
appropriation  for  inland  transportation  by  railroad  routes  at  not  exceeding 
the  rate  per  pound  per  mile  as  shown  by  the  last  adjustment  for  mail  service 
on  the  route  over  which  they  may  be  carried,  and  pay  for  necessary  cartage 
out  of  the  appropriation  for  freight  or  expressage.     [36  Stat.  L.  1335.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  207. 
And  see  the  note  to  the  hrst  provision  in  the  Act  of  May  12,  1910,  ch.  230,  set  forth 
supra,  p.  206. 


[Sec.  1.]  [Bestriction  on  sending  second-class  matter  by  freight.] 

*  *  *  From  and  after  the  passage  of  this  Act  the  Post  Office  Depart- 
ment shall  not  extend  or  enlarge  its  present  policy  of  sending  second-class 
matter  by  freight  trains.     [37  Stat.  L.  547.] 

This  and  the  following  two  paragraphs  of  this  section  and  the  following  sections  4 
and  7  are  from  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912,  ch.  389. 

This  paragraph  was  repealed  by  the  Act  of  July  28,  1916,  ch.  261,  §  2,  39  Stat.  L. 
424,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  supra,  p.  189. 

[Steel  cars  required.]  *  •  •  That  after  the  first  of  July,  nineteen 
hundred  and  seventeen,  the  Postmaster  General  shall  not  approve  or  allow 
to  be  used  or  pay  for  any  full  railway  post-office  car  not  constructed  of 
steel  or  steel  underframe  or  equally  indestructible  material,  and  not  loss 
than  twenty-five  per  centum  of  the  railway  post-office  cars  of  a  railroad 
company  not  conforming  to  the  provisions  of  this  Act  shall  be  replaced 
with  cars  constructed  of  steel  annually  after  June,  nineteen  hundred  and 
thirteen ;  and  all  cars  accepted  for  this  service  and  contracted  for  by  the 
railroad  companies  after  the  passage  of  this  Act  shall  be  constructed  of 
steel.     [37  Stat.  L.  547.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

Other  provisions  relating  to  steel  cars  were  made  by  the  second  paragraph  of  section 
1  of  the  Act  of  March  4,  1911,  ch.  241,  supra,  p.  207,  and  in  the  Postal  Service  Appro^ 
priation  Act  of  July  28,  1916,  nh.  261,  M.  39  Stat.  L.  426,  more  fully  cited  in  note  to 
B.  S.  sec.  4000,  supra,  p.  189. 
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[Trayel  allowances  for  olerks  on  dutj  over  ten  hours,  authorised.] 
•  •  •  That  hereafter  in  addition  to  the  salaries  by  law  provided  the 
Postmaster  General  is  hereby  authorized  to  make  travel  allowances  in  lieu  of 
actual  expenses,  at  fixed  rates  per  annum,  not  exceeding  in  the  aggregate 
the  sum  annually  appropriated,  to  railway  postal  clerks,  acting  railway 
postal  derks,  and  substitute  railway  postal  clerks,  including  substitute  rail- 
way postal  clerks  for  railway  postal  clerks  granted  leave  with  pay  on 
account  of  sickness,  assigned  to  duty  in  railway  post-office  cars,  while  on 
duty,  after  ten  hours  from  the  time  of  beginning  their  initial  run,  under 
such  regulations  as  he  may  prescribe,  and  in  no  case  shall  such  an  allowance 
exceed  one  dollar  per  day.     [37  Stat.  L.  548,] 

See  the  notes  to  the  flrat  para^aph  of  this  section,  ^%»pra,  p.  208* 

A  simUar  proTisiim  was  contained  in  the  Act  of  March  4,  1911,  ch.  241,  {  1,  d6  Stat. 

L.  laae. 

Sec.  4.  [Mail  transportation  —  readjustment  of  pay  for  mail  diverted 
at  weighing  periods.]  When,  after  a  weighing  of  the  mails  for  the  pur- 
pose of  readjusting  the  compensation  for  their  transportation  on  a  railroad 
route,  mails  are  diverted  therefrom  or  thereto,  the  Postmaster  General  may, 
in  his  discretion,  ascertain  the  effect  of  such  diversion  by  a  weighing  of 
such  mails  for  such  number  of  successive  working  days  as  he  may  determine, 
and  have  the  weights  stated  and  verified  to  him  as  in  other  cases,  and  read- 
just the  compensation  on  the  routes  affected  accordingly:  Provided,  That 
no  readjustment  shall  be  made  unless  the  diverted  mails  equal  at  least  ten 
per  centum  of  the  average  daily  weight  on  any  of  the  routes  affected: 
Provided  fvrther,  That  readjustment  made'hereunder  shall  not  take  effect 
before  July  first,  nineteen  hundred  and  twelve,  and  shall  be  for  diversions 
occurring  after  January  first,  nineteen  hundred  and  twelve.  [S7  Stat.  L. 
554.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  208. 
The  first  proviso  of  this  section  was  repealed  by  the  Act  of  May  18,  1916,  ch.  126, 
i  5,  SO  Stat.  L.  161. 

Sbc.  7.  [Bailvray  mail  service  —  grades  and  salaries  of  employees.] 
That  after  September  thirtieth,  nineteen  hundred  and  twelve,  the  Post- 
master General  may  appoint  railway  postal  clerks  in  such  manner  and  of 
such  respective  grades  and  salaries  as  may  be  provided  for  in  the  annual 
appropriation  acts  for  the  service  of  the  Post  Office  Department,  for  the 
purpose  of  sorting  and  distributing  the  mail  in  railway  post  offices,  railway 
post-office  terminals  and  transfer  offices,  and  for  service  in  the  offices  of 
division  superintendents  and  chief  clerks,  and  as  transfer  clerks  and  such 
other  services  as  may  pertain  to  the  Railway  Mail  Service.  Such  clerks 
shall  be  designated  as  railway  postal  clerks  and  shall  be  divided  into  the 
following  grades,  with  corresponding  salaries  per  annum  not  exceeding  the 
following  rates : 

Orade  one,  at  not  exceeding  nine  hundred  dollars. 
Grade  two,  at  not  exceeding  one  thousand  dollars. 
Grade  three,  at  not  exceeding  one  thousand  one  hundred  dollars. 
Grade  four,  at  not  exceeding  one  thousand  two  hundred  dollars. 
Grade  five,  at  not  exceeding  one  thousand  three  hundred  dollars^ 
a  F.  S.  A.— 8 
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Grade  six,  at  not  exceeding  one  thousand  four  hundred  dollars. 
Grade  seven,  at  not  exceeding  one  thousand  five  hundred  dollars. 
Grade  eight,  at  not  exceeding  one  thousand  six  hundred  dollars. 
Grade  nine,  at  not  exceeding  one  thousand  seven  hundred  dollars. 
Grade  ten,  at  not  exceeding  one  thousand  eight  hundred  dollars. 
Chief  clerks,  at  not  exceeding  two  thousand  dollars.     [37  Stat,  L.  555,] 

See  the  notes  to  the  fir&t  paragraph  of  this  section,  aupra,  p.  208. 

This  section  superseded  the  provisions  relating  to  this  subject  contained  in  R.  8. 
sees.  4024  and  4025,  noted  tn/ra,  p.  224,  and  also  superseded  the  Act  of  July  31, 
1882,  ch.  361,  S  1,  22  Stat.  L.  180. 

For  provisions  relating  to  the  free  transportation  of  railway  postal  clerks,  see 
Interstate  Commerce. 


''The  purpose  of  this  statute  is  to  en- 
able the  Postmaster  General  to  classify 
the  postal  clerks  into  different  classes,  de- 
pendent upon  their  importance  in  the 
mail  service,  and  to  fix  their  respective 
compensations,  not  to  exceed  a  maximum 
allowance.  The  word  '  maximum '  used 
in  the  statute,  although  not  found  in  sec- 
tion 4025,  may  be  held  as  indicating  a 
purpose  on  the  part  of  Congress  to  recog- 
nize in  the  Postmaster  General  a  power 
to  determine  the  compensation  for  a  given 
service.  This  statute,  passed  as  it  was 
aiter  the  rights  of  the  claimant  accrued, 
cannot  affect  the  rights  to  which  he  was 
entitled  under  section  4025,  supra,  but 
may  be  referred  to  as  explanatory  of  that 
section,  and  as  indicating  a  policy  Con- 
grese  miay  have  had  in  legislating  oh  the 


question  of  postal  mail  service."  Gleeson 
f>,  U.  S.,  (1888)  23  Ct.  CI.  207. 

The  appropriation  acts  appropriatii^  foi 
actual  and  necessary  ezpenaes  of  general 
superintendents  and  "  railway  postal 
clerks,  while  actually  traveling  on  busi- 
ness of  the  department  and  away  from 
their  several  designated  headquarters," 
by  their  own  language  exclude  railway 
postal  clerks  traveling  in  the  discharge 
of  their  ordinary  duty.  Hartman  v,  U.  S., 
(1905)  40  Ct.  CI.  133. 

The  statutes  authorizing  and  fixing  the 
compensation  of  postal  railway  clerks  con- 
stitute an  express  contract;  and  tlie  Post- 
master General  cannot,  by  the  terms  of  an 
appointment,  either  detract  from  or  en- 
large the  compensation.  Hartman  f?.  U. 
S.,  (1906)  40  Ct.  CI.  133. 


[BegolatioDs  of  salaries  —  classiflcation  of  offices  —  assignment  of 
clerks.]  •  *  •  The  Postmaster  General  shall  classify  and  fix  the 
salaries  of  railway  postal  clerks,  under  such  regulations  as  he  may  prescribe, 
in  the  grades  provided  by  law ;  and  for  the  purpose  of  organization  and  of 
establishing  maximum  grades  to  which  promotions  may  be  made  succes- 
sively as  hereinafter  provided,  he  shall  classify  railway  post  offices,  terminal 
railway  post  offices,  and  transfer  offices  with  reference  to  their  character 
and  importance  in  three  classes,  with  salary  grades  as  follows:  Class  A, 
nine  hundred  dollars  to  one  thousand  two  hundred  dollars;  class  B,  nine 
hundred  dollars  to  one  thousand  three  hundred  dollars ;  and  class  C,  nine 
hundred  dollars  to  one  thousand  five  hundred  dollars.  He  may  assign  to 
the  offices  of  division  superintendents  and  chief  clerks  such  railway  postal 
clerks  as  may  be  necessary  and  fix  their  salaries  within  the  grades  provided 
by  law  without  regard  to  the  classification  of  railway  post  offices.  [37  Stat. 
L,  555.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra^  p.  208. 


[Railway  postal  clerks  —  promotions.]  After  September  thirtieth, 
nineteen  hundred  and  twelve,  clerks  in  class  A  shall  be  promoted  succes- 
sively to  grade  three,  clerks  in  class  B  shall  be  promoted  successively  to 
grade  four,  and  clerks  in  class  C  shall  be  promoted  successively  to  grade  five, 
at  the  beginning  of  the  quarter  following  the  expiration  of  a  year's  satis- 
factory service  in  the  next  lower  grade.    Promotions  above  tiiese  grades 
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witiiin  the  maximum  grades  of  the  classification  may  be  made  in  the  discre- 
tion of  the  Postmaster  General  for  meritorious  service.  No  promotion  shall 
be  made  except  upon  evidence  satisfactory  to  the  Post  Office  Department  of 
the  efficiency  and  faithfulness  of  the  employee  during  the  preceding  year* 
[37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  pf  this  Act,  supra,  p.  208. 

[Bailway  postal  clerics  —  transfers.]  A  clerk  of  any  grade  of  any 
classification  of  railway  post  offices,  terminal  railway  post  offices,  transfer 
offices,  or  in  the  office  of  a  division  superintendent  or  chief  clerk,  may  be 
transferred  and  assigned  to  any  classification  of  railway  post  offices,  ter- 
minal railway  post  offices,  transfer  offices,  or  to  an  office  of  a  division  super- 
intendent or  chief  clerk  under  such  regulations  as  the  Postmaster  General 
may  deem  proper.     [37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

[Clerks  in  charge  of  crews  —  promotion.]  Clerks  assigned  as  clerks 
in  charge  of  crews  consisting  of  more  than  one  clerk  shall  be  clerks  of 
grades  five  to  ten,  inclusive,  and  may  be  promoted  one  grade  only  after 
three  years'  continuous,  satisfactory,  and  faithful  service  in  such  capacity. 
[37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

[OlerkuT  failing  of  promotion.]  A  clerk  who  fails,  of  promotion  because 
of  unsatisfactory  service  may  be  promoted  at  the  beginning  of  the  second 
quarter  thereafter  or  any  subsequent  quarter  for  satisfactory  and  faithful 
service  during  the*intervening  period.     [37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

[Promotion  of  higher  grade  clerks,  etc.]  Clerks  in  the  highest  grade  in 
their  respective  lines  or  other  assignments  shall  be  eligible  for  promotion  to 
positions  of  clerks  in  charge  in  said  lines  or  corresponding  positions  in  other 
assignments,  and  clerks  assigned  as  assistant  chief  clerks  and  clerks  in 
charge  of  crews  consisting  of  more  than  one  clerk,  either  assigned  to  the 
line,  the  transfer  service,  or  to  a  terminal  railway  post  office,  and  clerks  in 
the  highest  grades  in  offices  of  division  superintendents  in  their  respective 
divisions,  shall,  after  two  years  of  continuous  service  in  such  capacity,  be 
eligible  for  promotion  to  positions  of  chief  clerks  in  said  division  for  satis- 
factory, efficient,  and  faithful  service  during  the  preceding  two-year  period, 
mider  such  regulations  as  the  Postmaster  Qeneral  shall  prescribe.  [37 
Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

[Kestoration  after  reduction  in  grade.]  Whenever  a  clerk  shall  have 
been  reduced  in  salary  for  any  cause  he  may  be  restored  to  his  former 
grade  or  advanced  to  an  intermediate  grade  at  the  beginning  of  any  quarter 
following  the  reduction,  for  satisfactory  and  faithful  service  during  the 
intervening  period.     [37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  20S. 
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[Advancements  restricted.]  In  filling  positions  below  that  of  ehief  clerk 
no  clerk  shall  be  advanced  more  than  one  grade  in  a  period  of  a  year.  [37 
Stat  L,  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

This  paragraph  superseded  a  provision  of  the  Act  of  May  27,  1908,  ch.  206,  35  Stat^ 
L.  413,  reading  as  follows: 

"  That  hereafter  railway  postal  clerks  on  entering  the  seryice  shall  receive  the 
salary  of  the  lowest  grade,  and  no  clerk  shall  be  advanced  more  than  two  grades  in 
any  period  of  one  year's  service." 

[Residence   of   clerks  —  exception — redaction   of   salary — repeieJ.] 

All  clerks  appointed  to  the  Railway  Mail  Service  and  to  perform  duty  on 
railway  post  offices  shall  reside  at  some  point  on  the  route  to  which  they  are 
assigned;  but  railway  postal  clerks  appointed  prior  to  February  twenty- 
eighth,  eighteen  hundred  and  ninety-five,  and  now  performing  such  duty 
shall  not  be  required  to  change  their  residences,  except  when  transferred  to 
another  line :  Provided,  however,  That  because  of  the  reclassification  herein 
provided,  no  clerk  shall  receive  less  salary  than  before  the  passage  of  this 
Act.  All  laws  and  parts  of  laws  in  conflitct  herewith  are  hereby  repealed. 
[37  Stat.  L.  556.] 

See  the  notes  to  the  first  paragraph  of  this  Act,  supra,  p.  208. 

This  paragraph  supersedea  a  provision  of  the  Act  of  Feb.  28»  1895,  ch.  140,  f  1«  28 
Stat.  L.  692,  reading  as  follows: 

"  That  all  clerks  hereafter  appointed  fo  the  Railway  Mail  Service  and  to  perform 
duty  in  railway  post-offices,  shall  reside  s^t  some  point  on  the  route  to  which  tney  are 
assigned;  but  railway  mail  clerks  heretofore  appointed  and  now  performing  such  duty 
shall  not  be  required  to  change  their  residence." 


[Compensation  for  increased  weight  of  mails  caused  by  parcel  post.] 
•  *  *  That  on  account  of  the  inpreased  weight  of  mails  resulting  from 
the  enactment  of  section  eight  of  the  Act  of  August  twenty-fourth,  nine- 
teen hundred  and  twelve,  making  appropriations  for  the  service  of  the  Post 
Office  Department  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hun- 
dred and  thirteen,  the  Postmaster  Qeneral  is  authorized  to  add  to  the  com- 
pensation paid  for  transportation  on  railroad  routes  on  and  after  July 
first,  nineteen  hundred  and  thirteen,  for  the  remainder  of  the  contract 
terms,  not  exceeding  five  per  centum  thereof  per  annum,  excepting  upon 
routes  weighed  since  Jimuary  first,  nineteen  hundred  and  thirteen,  and  to 
be  readjusted  from  July  first,  nineteen  hundred  and  thirteen,  until  other- 
wise provided  by  law :     [37  Stat,  L.  797.] 

This  and  the  following  paragraph  of  tl^e  text  are  from  the  Postal  Service  Appropria- 
tion Act  of  March  4,  1913,  ch.  143. 

Additional  compensation  on  account  of  increased  weight  of  mails  is  also  provided 
for  in  the  Postal  Service  Appropriation  Act  of  July  28,  1916,  ch.  261,  SI  3,  4.  39  Stat. 
L.  425,  more  fully  cited  in  note  to  R.  S.  sec.  4000,  supra,  p.  189. 


[Allowance  of  leave  to  railway  poetal  clerk  when  substitute  is  pro- 
vided.] •  •  •  That  hereafter  the  Postmaster  General  may,  in  his  dis- 
cretion, under  such  regulations  as  be  may  provide,  allow  any  railway  postal 
clerk  who  is  not  entitled  to  annual  leave  under  other  provision  of  law 
leave  of  absence  with  pay  for  a  period  not  exceeding  thirty  days,  with  the 
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anderstanding  that  bis  duties  will  be  performed  without  expense  to  the 
Oovemment  during  the  period  for  which  leave  is  granted,  he  to  provide  a 
substitute  at  his  own  expense.     [37  Stat.  L.  798,] 

See  the  notes  to  the  preceding  paragrsph  of  the  text. 

Other  provisions  relating  to  leaves  of  absence  were  made  by  the  Act  of  Mardi  1, 
1909,  ch.  232,  aupra,  p.  206. 

This  paragraph  was  amended  by  tiie  Postal  Service  Appropriation  Act  of  July  28, 
1916,  ch.  261,  fi  1,  89  Stat.  L.  425>  more  fuUy  cited  in  note  to  B.  S.  sec.  4000,  supra, 
p.  189,  to  read  as  follows:  "  That- hereafter  the  Postmaster-General  may,  in  his 
discretion,  under  such  regulations  as  he  may  provide,  aUow  any  railway  postal  clerk 
leave  of  absence  with  pay  for  a  period  not  exceeding  thirty  days,  with  the  under- 
standing that  his  duties  will  be  performed  without  expense  to  the  Government  during 
the  period  for  which  leave  is  granted,  he  to  provide  a  substitute  at  his  own  expense." 


[Injured  employees  —  emplojrment  of  subsUtutes  —  compensation  for 
death.]  •  •  •  That  hereafter  the  Postmaster  General  shall  have 
authority  to  employ  acting  employees  in  place  of  all  employees  or  substi- 
tutes hereinafter  mentioned  who  are  injured  while  on  duty,  who  shall  be 
granted  leave  of  absence  with  full  pay  during  the  period  of  disability,  but 
not  exceeding  one  year,  then  at  the  rate  of  fifty  per  centum  of  the  em- 
ployee's salary  for  the  period  of  disability  exceeding  one  year,  but  not 
exceeding  twelve  months  additional^  and  the  Postmaster  General  is  author- 
ized to  pay  the  sum  of  $2,000,  which  shall  be  exempt  from  payment  of  debts 
of  the  deceased,  to  the  legal  representatives,  for  the  benefit  of  wife,  children, 
or  dependent  relatives,  of  any  railway  postal  clerk,  substitute  railway  postal 
derk,  supervisory  official  of  the  Railway  Mail  Service,  post  office  inspector, 
letter  carrier  in  the  City  Delivery  Service,  rural  letter  carrier,  post-office 
clerk,  or  special-delivery  messenger  who  shall  be  killed  while  on  duty,  or 
who,  being  injured  while  on  duty,  shall  die  within  one  year  thereafter  as 
the  result  of  such  injury :  Provided,  That  no  compensation  shall  be  paid 
any  such  employee  for  any  injury  occasioned  by  his  own  negligence.  [38 
Stat  L,  301,] 

This  and  the  foUowing  paragraph  of  the  text  are  from  the  Postal  Service  Appropria- 
tion Act  of  March  9,  1914,  ch.  33. 

[Leases  for  terminal  railway  post  offices.]  «  •  •  That  the  Post- 
master General  may  hereafter  make  leases  for  terminal  railway  post  offices 
for  terms  not  exceeding  ten  years.     [38  Stat,  L,  301.\ 

See  the  note  to  the  preceding  paragraph  of  the  text. 


Xn.  FOREIGN  MAIL  SERVICE 

Sec.  4006.  [Foreign  mail-transportation  contracts.]  The  Postmaster- 
General,  after  advertising  for  proposals,  may  enter  into  contracts  or  make 
soitable  arrangements  for  transporting  the  mail  through  any  foreign  coun- 
try, between  any  two  points  in  the  United  States,  and  such  transportation 
shall  be  by  the  speediest,  safest,  and  most  economical  route;  and  all  con- 
tracts therefor  may  be  revoked  whenever  any  new  road  or  canal  shall  be 
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opened  affording  a  speedier,  more  economical,  and  equally  safe  transportar 
tion  between  the  same  points;  but  in  case  of  the  revocation  of  any  such 
contract,  a  fair  indemnity  shall  be  awarded  to  the  contractor.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  ai6. 

Sections  4006-4016i  constitute  chapter  11  of  title  46  of  the  Revised  Statutes,  entitled 
"Foreign  Mail  Service."  Of  these  R.  S.  sec.  4013  was  incorporated  in  Penal  Laws, 
§  229,  vol.  7,  p.  857,  and  repealed  by  section  341  thereof,  vol.  7,  p.  989,  and  R.  S. 
sec.  4016  was  embodied  in  Penal  Laws,  §  203,  vol.  7,  p.  782,  and  repealed  by  section 
341  thereof,  vol.  7,  p.  989. 

Further  provisions  relating  to  ocean  mail  service  were  made  by  the  Act  of  March  3, 
1891,  ch.  519,  infra,  p.  218. 

Provisions  limiting  the  terms  of  contracts  were  made  by  the  Act  of  May  17,  1878, 
ch.  107,  §  5,  supra,  p.  173*. 


Sec.  4007.  [Contracts  for  carrying  mails  between  United  States  and 
foreign  countries.]  The  Postmaster-General  may,  after  advertising  for 
proposals,  enter  into  contract  for  the  transportation  of  the  mail  between  the 
United  States  and  any  foreign  country  whenever  the  public  interests  wiU 
thereby  be  promoted.     [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

See  also  the  Act  of  March  3,  1891,  ch.  519,  §  2,  infra,  p.  219. 


Compensation  of  American  steamships 
limited  to  sea  and  inland  postage. —  The 
authority  to  make  contracts  for  carrying 
the  mail  between  ports  of  the  United 
States  and  foreign  ports,  given  by  this 
section,  is  limited  by  R.  S.  sec.  4009,  infra, 
p.  215,  with  respect  to  the  amount  of 
compensation;  so  that  in  such  contracts 
under  the  former  section  no  greater  com- 
peasation  can  be  allowed  to  American 
steamship  lines  than  the  sea  and  inland 
postage  upon  the  mail  transported. 
"Those  sections  [4007  and  4000]  embody 
provisions  which  originated  with  the  Acts 
of  March  3,  1845,  ch.  69,  and  June  14, 
1858,  ch.  164.  The  Act  of  1845  gave  the 
Postmaster  General  authority  *  to  contract 
for  the  transportation  of  the  United  States 
mail  between  any  of  the  ports  of  the 
United  States  and  a  port  or  ports  of  any 
foreign  power  whenever,  in  his  opinion, 
the  public  interest  will  thereby  be  pro- 
moted.' It  prescribed  no  limitation  in  re- 
gard to  the  amount  of  compensation  to 
be  allowed  for  such  transportation.  The 
Act  of  1858,  however,  restricted  the  au- 
thority of  the  Postmaster  General  in  that 
regard.  .  .  .  The  fifth  section  of  the 
last-mentioned  act  authorized  him  to  al- 
low for  such  transportation,  if  by  an 
American  vessel,  the  sea  and  l/nited 
States  inland  postage,  and  if  by  a  foreign 
vessel,  the  sea  postage  only  on  the  mails 
conveyed.  The  provisions  of  this  section 
were  re-enacted  by  section  4  of  the  Act  of 
June  15,  1860,  ch.  131,  and  extended  bo 
as  to  include  transportation  between  ports 
of  the  United  States,  touching  at  a  foreign 
port.  By  section  9  of  the  Act  of  March 
3,  1865,  ch.  89,  the  fourth  section  of  the 
Act  of  1860,  just  mentioned,  was  so  modi- 


fied that  the  compensation  for  transport- 
ing the  mails  between  the  United  States 
and  any  foreign  port,  or  between  ports  of 
the  United  States,  touching  at  a  foreign 
port,  was  limited  to  '  any  sum  not  exceed- 
ing the  sea  and  United  States  inland  post- 
age,' or  '  any  sum  not  exceeding  the  sea 
postage/  on  the  mails  conveyed,  accord- 
ing as  the  service  should  be  performed  by 
an  American  or  by  a  foreign  vessel.  This 
legislation,  including  the  provision  in  the 
Act  of  1845,  above  referred  to,  wus  sub- 
sequently embodied  without  material  alter- 
ation in  sections  267  and  269  of  the 
Act  of  June  8,  1872,  entitled  'An  act  to 
revise,  consolidate,  and  amend  the  statutes 
relating  to  the  Post-Office  Department;  ' 
and  a0  th«  law  now  stood  it  is  very  clear 
that  the  Postmaster  Greneral,  in  contract- 
ing with  American  steamship  lines  for 
the  transportation  of  the  mail  oetweoi  the 
United  States  and  foreign  ports,  could  not 
allow  a  greater  compensation  for  such 
service  than  the  sea  and  inland  postage 
upon  the  mail  transported.  Sections  267 
and  269  of  the  Act  of  1872  were  adopted 
without  change  in  the  Revised  Statutes, 
becoming  sections  4007  and  4009  thereof; 
so  that  no  modification  of  the  law  was 
effected  by  the  revision  touching  the  suo- 
ject  of  compensation  for  foreign  mail 
transportation."  (1886)  18  Op.  Atty.- 
Gen.  248. 

The  effect  of  recent  legislation,  Act 
March  3,  1885,  ch.  342,  supra,  p.  178, 
upon  the  authority  of  the  Postmaster 
General  to  contract  for  the  transporta- 
tion of  foreign  mails  was  not  considered 
in  rendering  the  above  opinion.  (1885) 
18  Op.  Atty.-Gen.  248. 
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Sec.  4008.  [Foreign  mail,  how  transported.]  The  mail  between  the 
United  States  and  any  foreign  port,  or  between  ports  of  the  United  States 
touching  at  a  foreign  port,  shall  be  transported  in  steamships;  but  the 
Postmaster-General  may  have  such  transportation  performed  by  sailing- 
vessels  when  the  service  can  be  facilitated  thereby.     [B.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  SUt.  L.  316. 


Sec.  4009.  [Pay  for  transporting  foreign  mail.]  For  transporting 
the  mail  between  the  United  States  and  any  foreign  port,  or  between  ports 
of  the  United  States  touching  at  a  foreign  port,  the  Postmaster-General 
may  allow  as  compensation,  if  by  a  United  States  steamship,  any  sum  not 
exceeding  the  sea  and  United  States  inland  postage;  and  if  by  a  foreign 
steamship  or  by  a  sailing-vessel,  any  sum  not  exceeding  the  sea-postage,  on 
the  mail  so  transported.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stot.  L.  316. 

See  further,  Act  of  March  3,  1891,  ch.  519,  §  5,  infra,  p.  221. 


Compensation  of  American  steamships 
limited  to  sea  and  inland  postage. —  The 

authority  to  make  contracts  for  carrying 
the  mail  betwe^i  ports  of  the  United 
States  and  foreign  porta,  snven  by  R.  S. 
sec.  4007,  supra,  p.  214,  is  limited  by  this 
sectimi,  with  respect  to  the  amount  of 
compensation;  so  that  in  such  contracts 
under  the  former  section  no  greater  com- 
pensation can  be  allowed  to  American 
steamship  lines  than  the  sea  and  inland 
pofttage  upon  the  mail  transported. 
(18S5)   18  Op.  Atty.-Gen.  248. 

The  compensation  for  transporting  the 
mails  to  a  foreign  port  is  entirely  within 
the  Postmaster  General's  discretion,  sub- 
ject, however,  to  the  limitation  of  this 
section,  that  it  shall  not  exceed  "  the  sea 
and  United  States  inland  postage."  Paci- 
fic MaU  Steamship  Co.  r.  U.  S.,  (1892) 
28  a.  CI.  1. 

The  Postmaster  General  may  fix  the 
compensation  at  less  than  the  sea  *'  post- 
ages," but  where  he  does  fix  it  at  that 
rate  he  cannot  pay  less.  Pacific  Mail 
Steamship   Co.  v.   U.   S.,    (1892)    28  Ct. 

a.  1. 

Sea  postage  is  the  difference  between 
the  total  postage  and  the  United  States 
inland  postage,  plus  the  inland  postage  of 
the  foreign  receiving  country  when 
charged     and    all    intermediate    transit 


charges  when  made.    Pacific  Mail  Steam- 
ship  Co.  p,  U.  S.,  (1892)  28  Ct.  CI.  1. 

Where  a  mail  carrier  has  no  means  of 
knowing  the  amount  of  compensation  to 
which  he  is  entitled,  and  accepts  what  is 
paid  to  him  on  the  assurance  that  it  is 
the  full  amount  of  the  agreed  compensa- 
tion, he  is  not  concluded  by  his  acquies- 
cence. Pacific  Mail  Steamship  Co.  v.  U. . 
S.,  (1892)  28  Ct.  CI.  1. 

The  statute  of  limitations  is  not  sus- 
pended by  the  fact  that  a  mail  carrier  is 
Ignorant  of  the  amount  due  him  and  de- 
pendent on  the  department  for  informa- 
tion, and  that  he  relies  upon  statements 
which  profess  to  give  the  amounts  due, 
but  do  not.  Pacinc  Mail  Steamship  Co. 
f.  U.  S.,  (1892)  28  Ct.  CI.  1. 
•  Compensation  of  vessels  accepted  as  of 
class  inferior  to  that  contracted  for. — 
Where  a  contract  is  made  with  a  company 
for  carrying  foreign  mails  in  vessels  of  the 
third  class,  but  the  Secretary  of  the  Navy 
accepts  the  vessels  a6  of  the  fourth  class, 
the  company  is  not  entitled  to  pay  at  the 
rate  of  one  dollar  per  mile,  as  provided 
for  in  section  5  of  the  Act  of  March  3, 
1891,  ch.  519,  infra,  p.  221,  for  the  third 
class  of  vessels^  nor  at  the  rate  prescribed 
therein  for  fourth-class  vessels,  but  must 
receive  its  compensation  under  this  sec- 
tion.    (1892)   20  Op.  Atty.-Gen.  409. 


Sec.  4010.  [Fine  of  mail-contractors  for  delay.]  The  Postmaster- 
General  may  impose  fines  on  contractors  for  transporting  the  mail  between 
the  United  States  and  any  foreign  country,  for  any  unreasonable  or  unnec- 
essary delay  in  the  departure  of  such  mail,  or  the  performance  of  the  trip ; 
but  the  fine  for  any  one  default  shall  not  exceed  one-half  the  contract  price 
for  the  trip.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

See  further,  Act  of  March  3,  1891,  ch.  519,  §  5,  infra,  p.  221. 
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Sec.  401 1 .  [Discontinuing    foreign    mail-transportation    eontracts  ] 

Every  contract  for  transporting  the  mail  between  the  United  States  and 
any  foreign  country  shall  contain,  besides  the  usual  stipulation  for  the  right 
of  the  Postmaster-General  to  discontinue  the  same,  the  further  stipulation 
that  it  may  be  terminated  by  Congress.     [B,  S.] 

Act  of  June  S,  1872,  ch.  336,  17  SUt.  L.  316. 

Sec.  401 2.  [Transportation  of  Canadian,  etc.,  mail  throngb  the  United 
States.]  The  Postmaster-General  may,  by  and  with  the  advice  and  consent 
of  the  President,  make  any  arrangements  which  may  be  deemed  just  and 
expedient  for  allowing  the  mails  of  Canada,  or  any  other  country  adjoining 
the  United  States,  to  be  transported  over  the  territory  of  the  United  States 
from  one  point  in  such  country  to  any  other  point  in  the  same,  at  the  expense 
of  the  country  to  which  the  mail  belongs,  upon  obtaining  a  like  privilege  for 
the  transportation  of  the  United  States  mail  through  the  country  to  which 
the  privilege  is  granted ;  but  such  privilege  may  at  any  time  be  annulled 
by  the  President  or  Congress  from  and  after  one  month  succeeding  the  day 
on  which  notice  of  the  act  of  the  President  or  Congress  is  given  to  the  chief 
executive  or  head  of  the  post-office  department  of  the  country  whose  privi- 
lege is  to  be  annulled.     [B.  S>] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

R.  S.  sec.  4013,  see  the  note  to  R.  S.  sec.  4006,  supra,  p.  213. 

Constitutionality. —  Upon  a  review  of  tion  different  from  that  which  might  be 
the  legislation  passed  by  Ck>ngreBB,  from  reached  by  the  ordinary  rules  of  construc- 
Ihe  beginning  of  the  government  down  to  tion,  were  the  question  a  new  one,  and  the 
the  present  time,  conferring  upon  the  provisions  of  this  section  are  not  in  con- 
Postmaster  General  power  to  make  postal  flict  with  that  part  of  section  2,  article 
arrangements  and  conventiona  with  foreign  II.,  of  the  Constitution,  giving  the  Presi- 
countries,  and  the  practice  of  the  govern-  dent  "power  by  and  with  the  advice  and 
meat  thereimder,  the  Attorney-General  consent  of  the  Senate  to  make  treaties/' 
advised,  that  such  l^islation  and  practice  etc.  (1890)  19  Op.  Atty.-Gen.  513. 
sanction  an  interpretation  of  the  Constitu- 

Sec.  401 4.  [Payment  of  postage  by  oonsuls.]  The  Postmaster-General 
or  the  Secretary  of  State  is  hereby  authorized  to  empower  the  consuls  of 
the  United  States  to  pay  the  foreign  postage  on  such  letters  destined  for 
the  United  States  as  may  be  detained  at  the  ports  of  foreign  countries  for 
the  non-payment  of  postage,  which  postage  shall  be  by  the  consul  marked 
as  paid  by  him,  and  the  amount  thereof  shall  be  collected  in  the  United 
States  as  other  postage,  on  the  delivery  of  the  letters,  and  repaid  to  said 
consul,  or  credited  on  his  account  at  the  State  Department.   [JB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  317. 

Sec.  401 5.  [Bates  of  postage  on  letters  carried  in  any  foreign  yeeseL] 

The  Postmaster-General,  under  the  direction  of  the  President  of  the  United 
States,  is  hereby  authorized  and  empowered  to  charge  upon,  and  collect 
from,  all  letters  and  other  mailable  matter  carried  to  or  from  any  port  of 
the  United  States,  in  any  foreign  packet-ship  or  other  vessel,  the  same  rate 
or  rates  of  charge  for  American  postage  which  the  government  to  which 
such  foreign  packet  or  other  vessel  belongs  imposes  upon  letters  and  other 
mailable  matter  conveyed  to  or  from  such  foreign  country  in  American 
packets  or  other  vessels  as  the  postage  of  such  government,  and  at  any  time 
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to  revoke  the  same;  and  all  custom-hauae  officers  and  other  United  States 
agents  designated  or  appointed  for  that  purpose  shall  ^oforee  or  cany  into 
effect  the  foregoing  provision,  and  aid  or  assist  in  the  collection  of  such 
postage,  and  to  that  end  it  shall  be  lawful  for  such  officers  or  agents,  on 
suspicion  of  fraud,  to  open  and  examine,  in  the  presence  of  two  or  more 
respectable  persons,  being  citizens  of  the  United  States,  any  package  or 
packages  supposed  to  contain  mailable  matter  found  on  board  such  packets 
or  other  vessels  or  elsewhere,  and  to  prevent,  if  necessary,  such  packets  or 
other  vessels  from  entering,  breaking  bulk,  or  making  clearance  until  such 
letters  or  other  mailable  matter  are  duly  delivered  iuto  the  United  States 
post-office.   [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  317. 

S.  S.  sec.  4016,  Bee  the  notee  to  R.  S.  sec.  4006,  Mfpn>,  p.  218* 

Sec  4021.  [Resident  agents  on  Isthmus  of  Panama,  etc.]  The  Post- 
master-General may  establish  resident  mail-agencies  at  the  ports  of  Panama 
and  Aspinwall,  in  New  Oranada ;  Havana,  in  Cuba ;  at  Saint  Thomas,  and 
at  other  foreign  ports  at  which  the  United  States  mail-steamers  touch  to 
land  and  receive  mails,  as  may,  in  his  judgment,  promote  the  efficiency  of 
the  foreign  mail-service ;  and  may  pay  the  agents  employed  by  him  at  such 
ports,  out  of  the  appropriation  for  transportation  of  the  mail,  a  reasonable 
compensation  for  their  services,  and  the  necessary  expenses  for  office-rent, 
clerk-hire,  office-furniture,  and  other  incidentals,  to  be  allowed  him  at  eaeh 
of  such  agencies.     [B,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 

Sec.  4022.  [Agents  on  mail  steamers  to  foreign  ports.]  The  Post- 
master-General may  appoint  an  agent  in  charge  of  the  mail  on  board  of  each 
of  the  mail-steamers  on  the  routes  between  San  Francisco,  Japan,  and 
China;  between  San  Francisco  and  Honolulu,  in  the  Hawaiian  Islands, 
and  between  New  York  and  Rio  Janeiro,  who  shall  be  allowed,  out  of  the 
appropriation  for  transportation  of  the  mail,  a  salary  of  two  thousand  dol- 
lars a  year.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 

Sec  4023.  [Postal  agencies  in  China  and  Japan.]  The  Postmaster- 
General  may  establish,  in  connection  with  the  mail-steamship  service  to 
Japan  and  China,  a  general  postal  agency  at  Shanghai,  in  China,  or  at 
Yokohama,  in  Japan,  with  such  branch  agencies  at  any  other  ports  in  China 
and  Japan  as  he  shall  deem  necessary  for  the  prompt  and  efficient  manage- 
ment of  the  postal  service  in  those  countries;  and  he  may  pay  the  postal 
agents  employed  thereat  a  reasonable  compensation  for  their  services,  in 
addition  to  the  necessary  expenses  for  rent,  furniture,  clerk-hire,  and  inci- 
dental expenses.     [B.  8.] 

Act  of  June  8,  1872,  eh.  335,  17  Stat.  L.  29a 
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An  act  to  provide  for  ocean  mail  service  between  the  United  States  and 

foreign  ports,  and  to  promote  commerce. 

[Act  of  March  3,  1891,  ch.  519,  26  Stat,  L.  830.] 

[Sec.  1.]  [Contracts  for  ocean  mail  service  on  American  steamships.] 

That  the  Postmaster-General  is  hereby  authorized  and  empowered  to  enter 
into  contracts  for  a  term  not  less  than  five  nor  more  than  ten  years  in  dura- 
tion, with  American  citizens,  for  the  carrying  of  mails  on  American  steam- 
ships, between  ports  of  the  United  States  and  such  ports  in  foreign  coun- 
tries, the  Dominion  of  Canada  excepted,  as  in  his  judgment  will  best  sub- 
serve and  promote  the  postal  and  commercial  interests  of  the  United  States, 
the  mail  service  on  such  lines  to  be  equitably  distributed  among  the  Atlan- 
tic, Mexican  Gulf  and  Pacific  ports.  Such  contracts  shall  be  made  with  the 
lowest  responsible  bidder  for  the  performance  of  said  service  on  each  route, 
and  the  Postmaster-General  shall  have  the  right  to  reject  all  bids  not  in  his 
opinion  reasonable  for  the  attaining  of  the  purposes  named.  [26  Stat,  L. 
830,] 

This  is  the  first  section  of  the  Act  known  as  the  *'  Ocean  Mail  Act." 


''The  ultimate  purposes  of  the  act  are 
to  provide  an  ocean  mail  service,  to  pro- 
mote commerce,  and  to  secure  a  permanent 
naval  reserve  of  ships  and  men.  The 
means  to  be  used  is  American-built  and 
American-manned  ships  of  certain  classes. 
It  is  common  knowledge  that  the  number 
of  such  ships  now  in  existence  is  very 
small.  The  chief  purpose  of  the  act,  there- 
fore, is  to  encourage  and  induce  American 
citizens  to  build,  equip,  man,  and  navigate 
vessels  of  the  kinds  described  in  the  act 
for  the  service  therein  provided  for.  The 
period,  not  exceeding  three  years,  which 
may  under  the  second  section  elapse  be- 
tween the  execution  of  the  contract  and 
the  beginning  of  the  service,  is,  of  course, 
intended  to  enable  contractors  to  build 
their  ships  after  the  contracts  of  service 
are  entered  into.  A  similar  intent  may 
be  gathered  from  the  fourth  section.  With 
the  purpose  clearly  defined,  the  construc- 
tion of  the  terms  of  the  act  must  be  made 
to  conform  thereto.  The  greatest  induce- 
ment which  Congress  could  offer  to  con- 
tractors to  make  the  enormous  outlay 
necessary  to  build  the  ships  required  by 
the  act  wad  certainty  in  the  rate  and 
duration  of  compensation,  and  in  the  other 
conditions  of  the  service.  By  requiring 
the  contract  to  be  made  with  the  lowest 
responsible  bidder  the  act  gives,  and  was 
intended  to  give,  to  every  American  citizen 
an  equal  opportunity  to  bid  and  compete 
for  the  benefits  accruing  under  the  act  to 
contractors,  and  to  enable  him  in  making 
his  bid  to  know  exactly  what  his  liability 
and  reward  under  the  contract  he  bids 
for  should  be.  In  furtherance  of  this 
plan,  the  advertisement  is  required  to 
state  the  route  to  be  traversed,  the  date 
of  the  contract,  the  duration  of  it,  the 


size  of  the  steamers  to  be  used,  the  num- 
ber of  trips  a  year,  the  times  of  sailing, 
and  the  time  of  commencing  the  service. 
Everything  which  makes  for  certainty  of 
liability  and  benefit  under  the  contracts 
to  be  let  aids  and  serves  the  chief  purpose 
of  the  act.  That  construction  of  its  terms, 
therefore,  which  leads  to  certainty  and 
definiteness  in  the  contracts  is  to  be  fav- 
ored. It  follows  that  no  power  should  be 
implied  in  the  Postmaster  General  to  vary 
at  his  discretion  the  operation  of  the  con- 
tracts when  once  entered  into,  and  that 
any  such  powers,  if  any,  which  are  ex- 
pressly given  in  the  act  should  be  strictly 
construed.  The  statute  under  discussion 
i-s  to  be  viewed  in  this  respect  very  differ- 
ently from  such  statutes  as  provide  for 
inland  mail  service."  (1891)  20  Op. 
Atty.-Gen.  161. 

The  term  "American  citizen"  as  used 
in  this  Act  includes  a  corporation  organ- 
ized under  the  laws  of  any  state  in  the 
United  SUtes.  ( 1891 )  20  Op.  Atty.-Gen. 
161. 

Foreign  ports. —  The  cities  of  Panama 
and  Colon  and  the  harbors  adjacent  to 
said  cities  being  reserved  as  a  part  of  the 
Republic  of  Panama  in  the  grant  of  the 
Canal  Zone  to  the  United  States,  the  ports 
of  Panama  and  Colon  are  foreign  ports 
within  the  meaning  of  this  section  pro- 
viding for  ocean  mail  service  between  the 
Unit^  States  and  foreign  porta.  (1911) 
29  Op.  Atty.-Gen.  194. 

The  word  ''route''  as  used  in  this  sec- 
tion is  employed  in  its  ordinary  sense  and 
means  the  course  or  way  to  be  travelled 
in  going  from  one  place  to  another. 
(1912)  29  Op.  Atty.-Gen.  389. 

"This  provision  requires  a  aeparate 
contract   for  each   separate  and  distinct 
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line  of  service."  (1912)  29  Op.  Atty.- 
6en.  389. 

Dnration  ol  term. —  Whenever  the  serv- 
ice begins  under  the  contract,  no  matter 
what  its  character,  the  term  has  begun, 
and  no  power  exists  to  nvake  that  term 
longer  than  ten  years.  The  mere  fact  that 
a  change  is  to  be  made  in  the  character  of 
the  service  before  the  end  of  the  term 
is  not  material  if  the  change  is  defined 
and  fixed  wh^i  bids  are  made.  (1891.) 
20  Op.  Atty.-Gen.  161. 

Bejection  of  bids. — The  Postmaster  Gen- 
eral has  authority  to  reject  any  bid  not 
in  his  opinion  reasonable  for  attaining 
such  purpose  and  may  notify  prospective 
bidders  in  advance  of  his  purpose  not  to 
entertain  such  bids  and  may  reserve  the 
right  to  rescind  the  contract  if  a  material 
condition  thereof  be  disregarded  by  the 
contractors.    (1911)  29  Op.  Atty.-Gen.  194. 

Conditions  varying  the  terms  of  the 
contract  neeeesitAte  new  bids. —  There  is 
no  authority  in  the  Act  for  insertion  in 
the  contracts  of  a  condition  by  which  the 
Postmaster  General  and  the  contractor 
may  subsequently  vary  the  terms  of  the 
contract,  both  as  to  the  class  of  ships  and 
rate  of  compensation,  without  submitting 
the  rate  to  the  effect  of  competition. 
(1891)   20  Op.  Atty.-Gen.  161. 

Where  a  contract  has  been  entered  into 
with  a  party  for  foreign  mail  service  for 


a  term  of  ten  years  under  this  Act,  it 
would  not  be  competent  to  make  a  new 
contract  with  that  same  party  for  five 
years  in  lieu  of  the  ten  years  unless  the 
party  procured  the  same  by  new  bidding 
after  due  advertisement,  and  any  change 
in  the  terms  of  the  contract  between  the 
parties  releasee  the  sureties  on  said  con- 
tract from  subsequent  liability.  (1892) 
20  Op.  Atty.-Gen.  321. 

The  Postmaster  General  may  accept  a 
proposal  from  the  Pacific  Mail  Steamship 
Company,  the  holder  of  a  contract  with 
the  government  for  performing  second- 
class  mail  service,  to  perform  first-class 
mail  service  under  this  Act,  on  the  condi- 
tion that  if  the  proposal  be  accepted,  the 
existing  contract  shaU  be  rescinded;  but 
the  company  should  be  required  to  stipu- 
late, for  the  safety  of  the  government, 
that,  in  consideration  of  the  above,  the 
existing  contract  shall,  at  the  option  of 
the  government,  be  void  in  case  some  other 
party  th€m  the  company  shall  be  the  suc- 
cessful bidder  for  first-class  service. 
(1892)   20  Op.  Atty.-Gen.  304. 

The  diaeontinnance  of  mail  service  and 
the  allowance  as  full  indemnity  to  the 
contractor  of  one  month's  extra  pay,  as 
provided  by  section  917,  Postal  Laws  and 
Regulations  1887,  cannot  be  applied  to 
contracts  for  ocean  mail  service  under  this 
Act.      (1892)   20  Op.  Atty.-Gen.  293. 


Sec.  2.  [Advertisement.]  That  before  making  any  contract  for  carrying 
ocean  mails  in  accordance  with  this  act  the  Postmaster  General  shall  give 
public  notice  by  advertising  once  a  week,  for  three  months,  in  such  daily 
papers  as  he  shall  select  in  each  of  the  cities  of  Boston,  New  York,  Phila- 
delphia, Baltimore,  New  Orleans,  Saint  Louis,  Charleston,  Norfolk,  Savan- 
nah, G^alveston,  and  Mobile,  and  when  the  proposed  service  is  to  be  on  the 
Pacific  Ocean,  then  in  San  Francisco,  Tacoma,  and  Portland.  Such  notice 
shall  describe  the  route,  the  time  when  such  contract  will  be  made,  the 
duration  of  the  same,  the  size  of  the  steamers  to  be  used,  the  number  of 
trips  a  year,  the  times  of  sailing,  and  the  time  when  the  service  shall  com- 
mence, which  shall  not  be  more  than  three  years  after  the  contract  shall  be 
let.  The  details  of  the  mode  of  advertising  and  letting  such  contracts  shall 
be  conducted  in  the  manner  prescribed  in  chapter  eight  of  title  forty-six 
of  the  Revised  Statutes  for  the  letting  of  inland  mail  contracts  so  far  as 
the  same  shall  be  applicable  to  the  ocean  mail  service.    [26  Stat.  L.  831,] 

Chapter  8  of  title  46  of  the  Revised  Statutes,  above  mentioned,  constitutes  sections 
3941-3963,  found  in  division  IX  of  this  title. 


*  Details  of  the  mode  of  advertisins.** 
— ^"The  language  used  g^ows  conclusively 
that  it  was  not  intended  by  the  reference 
to  chapter  8  of  title  46  of  the  Revised 
Statutes  to  enlarge  the  powers  of  the  Post- 
nuMter  General,  but  only  to  make  more 
definite  the  procedure  in  accomplishing 
what  had  been  provided  for*  The  words 
are,  'the  details  of  the  mode  of  advertis- 


ing and  letting  such  contracts  shall  be 
conducted  in  the  manner/  etc.  Certainly 
the  unlimited  power  to  increase  or  reduce 
the  amount  of  service  under  the  contract 
could  riot  be  included  in  the  details  in  the 
mode  of  advertising  and  letting  contracts. 
Reference  is  had  by  this  dause  only  to 
such  sectione  of  chapter  8  as  relate  to 
the  mode  of  receiving  proposals   (section 
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3^4),  or  the  guaranty  of  proposals  (sec- 
tion 2iS45)f  or  the  oath  to  accompany  the 
bid  (section  3946),  or  to  any  of  the  pre- 
liminaries required  thereby  in  the  course 
of  selecting  the  successful  bidder  and  the 
making  of  the  contract,  if  they  are  prop- 
erly applicable  to  the  ocean  mail  service. 
To  give  it  the  wider  construction  sug- 
gested by  incorporating  section  3960  in  the 
Act  would  not  only  he  at  variance  with 
the  ordinary  significance  of  the  language 
used  in  the  clause  of  reference,  but  it  would 


be  contrary  to  the  general  purposes  of  the 
Act."     (1891)   20  Op.  Atty.-Gen.  161. 

Requirements  of  advertiaemeiit. —  In 
contracting  for  the  carriage  of  the  mails 
between  ports  of  the  United  States  and 
ports  of  the  Isthmus  of  Panama  pur* 
suant  to  this  section,  the  Postmaster  Gen- 
eral is  required  to  advertise  for  s^varate 
proposals  and  to  make  a  separate  contract 
for  each  separate  and  distinct  line  of 
service.     (1912)   29  Op.  Atty.-Gen.  389. 


Sec.  3.  [Build,  ownership,  cr*w8,  oonfltruction,  and  classification  of 
steamships.]  The  vessels  employed  in  the  mail  service  under  the  provi- 
sions of  this  act  shall  be  American  built  steam-ships,  owned  and  oflScered 
by  American  citizens,  in  conformity  with  the  existing  laws,  or  so  owned  and 
officered  and  registered  according  to  law,  and  upon  each  departure  from  the 
United  States  the  following  proportion  of  the  crew  shall  .be  citizens  of  the 
United  States,  to  wit :  During  the  first  two  years  of  such  contract  for  car- 
rying the  mails,  one-fourth  thereof;  during  the  next  three  succeeding 
years,  one-third  thereof;  and  during  the  remaining  time  of  the  continu- 
ance of  such  contract  at  least  one-half  thereof;  and  shall  be  constructed 
after  the  latest  and  most  approved  types,  with  all  the  modern  improvements 
and  appliances  for  ocean  steamers.  They  shall  be  divided  into  four  classes. 
The  first  class  shall  be  iron  or  steel  screw  steamships,  capable  of  maintain- 
ing a  speed  of  twenty  knots  an  hour  at  sea  in  ordinary  weather,  and  of  a 
gross  registered  tonnage  of  not  less  than  eight  thousand  tons.  No  vessel 
except  of  said  first  class  shall  be  accepted  for  said  mail  service  under  the 
provisions  of  this  act  between  the  United  States  and  Great  Britain.  The 
second  class  shall  be  iron  or  steel  steamships,  capable  of  maintaining  a 
speed  of  sixteen  knots  an  hour  at  sea  in  ordinary  weather,  and  of  a  gross 
registered  tonnage  of  not  less  than  five  thousand  tons.  The  third  class 
shall  be  iron  or  steel  steamships,  capable  of  maintaining  a  speed  of  fourteen 
knots  an  hour  at  sea  in  ordinary  weather,  and  of  a  gross  tonnage  of  not 
less  than  two  thousand  five  hundred  tons.  The  fourth  class  shall  be  iron  or 
steel  or  wooden  steam-ships,  capable  of  maintaining  a  speed  of  twelve  knots 
an  hour  at  sea  in  ordinary  weather,  and  of  a  gross  registered  tonnage  of 
not  less  than  fifteen  hundred  tons.  It  shall  be  stipulated  in  the  contract  or 
contracts  to  be  entered  into  for  the  said  mail  service  that  said  vessels  may 
carry  passengers  with  their  baggage  in  addition  to  said  mails  and  may  do  all 
ordinary  business  done  by  steam-ships.     [26  Stat.  L.  831.] 

By  R.  S.  sec.  4132,  as  amended  by  an  Act  of  Aug.  24,  1912,  ch.  390,  |  5,  foreign 
built  vessels  admitted  to  American  registry  may  contract  with  the  Postmaster  General 
under  this  Act.    See  Shipping  and  Navigation. 


Second-claH  veHels  excluded  from  mail 
service  to  England. — ''  In  a  contract  for 
service  to  the  continent  of  Europe  in  ves- 
sels of  the  second  class,  a  provision  can- 
not be  made  for  the  delivery  of  mails  at 


Southampton^  England,  as  an  intermedi- 
ate point,  in  view  of  the  fact  that  service 
between  the  United  States  and  Great 
Britain  is  limited  to  vessels  of  the  first 
class.''     (1S91)   20  Op.  Atty.-Gen.  161. 


Sec.  4.  [Convertibility  of  vessels  into  naval  cruisers  —  inspection  and 
approval.]  That  all  steam-ships  of  the  first,  second,  and  third  classes  em- 
ployed as  above  and  hereafter  built  shall  be  constructed  with  particular 
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reference  to  prompt  and  economical  conversion  into  auxiliary  naval  cruisers, 
and  according  to  plans  and  specifications  to  be  agreed  upon  by  and  between 
the  owners  and  the  Secretaiy  of  the  Navy,  and  they  shall  be  of  sufficient 
strength  and.stability  to  carry  and  sustain  the  working  and  operation  of  at 
least  four  effective  rifled  cannon  of  a  caliber  of  not  less  than  six  inches,  and 
shall  be  of  the  highest  rating  known  to  maritime  commerce.  And  all  vessels 
of  said  three  classes  heretofore  built  and  so  employed  shall,  before  they  are 
accepted  for  the  mail  service  herein  provided  for,  be  thoroughly  inspected 
by  a  competent  naval  officer  or  constructor  detailed  for  that  service  by  the 
Secretary  of  the  Navy ;  and  such  officer  shall  report,  in  writing,  to  the  Sec- 
retary of  the  Navy,  who  shedl  transmit  said  report  to  the  Postmaster-Gen- 
eral ;  and  no  such  vessel  not  approved  by  the  Secretary  of  the  Navy  as  suit- 
able for  the  service  required  shall  be  employed  by  the  Postmaster-General 
as  provided  for  in  this  act     [26  Stat  L.  831.] 


Sec.  5.  [Oompensation,  deduotions,  fines,  and  penalties.]  That  the  rate 
of  compensation  to  be  paid  for  such  ocean  mail-service  of  the  said  first* 
class  ships  shall  not  exceed  the  sum  of  four  dollars  a  mile,  and  for  the 
second-class  ships  two  dollars  a  mile,  by  the  shortest  practicable  route,  for 
each  outward  voyage ;  for  the  third-class  ships  shall  not  exceed  one  dollar  a 
mile  and  for  the  fourth-class  ships  two  thirds  of  one  dollar  a  mile  for  the 
actual  number  of  miles  required  by  the  Post  Office  Department  to  be  trav- 
eled on  each  outward  bound  voyage :  Provided,  That  in  the  case  of  failure 
from  any  cause  to  perform  the  regular  voyages  stipulated  for  in  said  con- 
tracts or  any  of  them,  a  pro  rata  deduction  shall  be  made  from  the  com- 
pensation on  aecoimt  of  such  omitted  voyage  or  voyages ;  and  that  suitable 
fines  and  penalties  may  be  imposed  for  delays  or  irregularities  in  the  due 
performance  of  service  according  to  the  contract,  to  be  determined  by  the 
Postmaster-General:  Provided  further,  That  no  steam-ship  so  employed 
and  so  paid  for  carrying  the  United  States  mails  shall  receive  any  olJier 
bounty  or  subsidy  from  the  Treasury  of  the  United  States.  [26  Stat.  L. 
832.] 


The  word  ''mile''  as  used  in  this  sec- 
tion  means  mile  of  6,280  feet  and  not 
&  geographical  mile.  "The  fact  that  in 
section  3  the  word  *knot'  is  used,  and 
that  in  section  5  the  word  *  mile '  ie  used, 
seems  to  me  to  indicate  a  different  legis- 
latiTe  meaning  in  one  case  than  in  the 
otho".  If  it  had  been  the  purpose  of  Con- 
gress that  the  subsidy  should  be  paid  by 
geographical  mile,  it  would  have  been  natu- 
ral, following  the  language  of  the  third 
section,  to  have  also  used  the  word 
'knot'  in  the  fifth  section."  (1891)  20 
Op.  Atty.^Oen.  9S. 


Compensation  of  ressela  accepted  as  of 
clasa  inferior  to  that  contracted  for. — 
Where  a  contract  is  made  with  a  com- 
pany for  carrying  foreign  mails,  in  ves- 
sels of  the  third  claes,  but  the  Secretary 
of  the  Navy  accepts  the  vessels  as  of  the 
fourth  class,  the  company  is  not  entitled 
to  pay  at  the  rate  of  one  dollar  per  mile, 
as  provided  for  in  this  section  for  the 
tiiira  class  of  vessels,  nor  at  the  rate 
prescribed  above  for  fourth-class  vessels, 
but  must  receive  its  compensation  under 
section  4009,  supra,  p.  216.  ( 1892)  20  Op. 
Atty.-Gen.  409. 


Seo.  6.  [Transportation  of  mail  messengers.]  That  upon  each  of  said 
vessels  the  United  States  shall  be  entitled  to  have  transported,  free  of 
charge,  a  mail-messenger,  whose  duty  it  shall  be  to  receive,  sort,  take  in 
charge  and  deliver  the  mails  4o  and  from  the  United  States,  and  who  shall 
be  provided  with  suitable  room  for  the  accommodation  of  himself  and  the 
mails.   [26  Stat.  L.  832.] 
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Sec.  7.  [Service  of  naval  ofSeers  —  pay  and  duties.]  That  offieers  of 
the  United  States  Navy  may  volunteer  for  service  on  said  mail  vessels,  and 
when  accepted  by  the  contractor  or  contractors  may  be  assigned  to  snch 
duty  by  the  Secretary  of  the  Navy  whenever  in  his  opinion  such  assign- 
ment can  be  made  without  detriment  to  the  service,  and  while  in  said  em- 
ployment they  shall  receive  furlough  pay  from  the  Government,  and  such 
other  compensation  from  the  contractor  or  contractors  as  may  be  agreed 
upon  by  the  parties :  Provided,  That  they  shall  only  be  required  to  perform 
such  duties  as  appertain  to  the  merchant  service.     [26  Stat,  L.  832 J\ 

Sec.  8.  [Cadets  or  apprentices.]  That  said  vessels  shall  take,  as  cadets 
or  apprentices,  one  American-born  boy  under  twenty-one  years  of  age  for 
each  one  thousand  tons  gross  register,  and  one  for  each  majority  fraction 
thereof,  who  shall  be  educated  in  the  duties  of  seamanship,  rank  as  petty 
officers,  and  receive  such  pay  for  their  services  as  may  be  reasonable.  {26 
Stat,  L.  832.] 

Sec.  9.  [Payment  for  vessels  when  taken  as  cruisers.]  That  such  steam- 
ers may  be  taken  and  used  by  the  United  States  as  transports  or  cruisers, 
upon  pr4yment  to  the  owners  of  the  fair  actual  value  of  the  same  at  the 
time  of  the  taking,  and  if  there  shall  be  a  disagreement  as  to  the  fair  actual 
value  of  the  same  at  the  time  of  the  taking,  and  if  there  shall  be  a  disagree- 
ment as  to  the  fair  actual  value  between  the  United  States  and  the  owners, 
then  the  same  shall  be  determined  by  two  impartial  appraisers,  one  to  be 
appointed  by  each  of  said  parties,  they  at  the  same  time  selecting  a  third, 
who  shall  act  in  said  appraisement  in  case  the  two  shall  fail  to  agree*  [26 
Stat.  L,  832.] 

The  above  is  the  reading  of  the  Statutes  at  Largeb 


[Clerks  on  mail  vessels  —  pier  transfers  at  New  York  and  San  Fran- 
cisco.] •  •  •  That  hereafter  the  Postmaster-General  shall  be  author- 
ized to  spend  such  sums  as  may  be  necessary,  not  exceeding  one  hundred 
and  five  thousand  dollars,  to  cover  one-half  of  the  cost  of  transportation, 
compensation,  and  expense  of  clerks  to  be  employed  in  assorting  and  pouch- 
ing mails  in  transit  on  steamships  between  the  United  States  and  other  pos- 
tal administration  in  the  International  Postal  Union,  and  not  exceeding 
forty  thousand  dollars  for  transferring  the  foreign  mail  from  incoming 
steamships  in  New  York  Bay  to  the  steamship  and  railway  piers,  and  for 
transferring  the  foreign  mail  from  incoming  steamships  in  San  FrancisGO 
Bay  to  the  piers :    [34  Stat.  L.  1214.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  2,  1907,  di.  2513. 

Similar  provisions  have  appeared  m  similar  Acts  for  preceding  years,  and  the  sub- 
sequent Acts  contain  like  provisions^  with  varying  amounts  and  without  the  word 
'*  hereafter." 


[Disability  allowance,  etc.,  to.  clerks  —  pay  in  case  of  death.]    •    •    • 

That  hereafter  acting  clerks  may  be  employed  in  place  of  clerks  or  substi- 
tutes injured  while  on  duty  who  shall  be  granted  leave  of  absence  with 
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full  pay  during  the  period  of  disability,  but  not  exceeding  one  year,  then 
at  the  rate  of  fifty  per  centum  of  the  clerk's  annual  salary  for  the  period  of 
disability  exceeding  one  year  but  not  exceeding  twelve  months  additional, 
and  that  the  Postmaster  General  may  pay  the  sum  of  $2,000,  which  shall 
be  exempt  from  payment  of  debts  of  the  deceased,  to  the  legal  representa- 
tive of  any  sea-post  clerk  or  substitute  sea-post  clerk  who  shall  be  killed 
while  on  duty,  or  who,  being  injured  while  on  duty,  shall  die  within  one 
year  thereafter  as  the  result  of  such  injury.    [37  Stat.  L.  799.] 

This  ifl  from  the  Postal  Service  Appropriation  Act  of  March  4,  191 3«  eh.  143. 


Xm.  POST-OFFICE  IN8PE0T0B8 

Sec.  4017.  [Post-ofEloe  inspectors,  their  salary  and  allowanoes.]    The 

Postmaster-General  may  employ  two  post-oflBce  inspectors  for  the  Pacific 
coast,  and  such  number  of  other  post-office  inspectors  as  the  good  of  the 
service  and  the  safety  of  the  mail  may  require.  Such  post-office  inspectors 
shall  be  entitled  to  a  salary  at  the  rate  of  not  more  than  one  thousand  six 
hundred  dollars  a  year  each,  and  shall  each  be  allowed  for  traveling  and 
incidental  expenses,  while  actually  iemployed  in  the  service,  a  sum  not 
exceeding  five  dollars  a  day.    [B.  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  289. 

This  section  waa  amended  to  read  as  ^bove  by  the  Act  of  June  11,  1880,  ch.  206, 
f  1,  21  Stat.  L.  177.  The  amendment  consists  in  the  substitution  of  the  words  ''post- 
office  inspectors  "  for  the  words  **  special  agents  "  and  "  agents  "  as  originally  appeared 
in  such  sections. 

Sections  4017-4026  conatitute  chapter  12  of  title  46  of  the  Revised  Statutes,  entitled 
**  Special,  Local,  and  Route  Agents." 

Of  these  sections  R.  S.  sec.  4020  is  given  under  subdivision  I  of  this  title,  supra, 
p.  27,  R.  S.  sees.  4021-4023  are  given  under  subdivision  XII  of  this  title,  sttpra, 
p.  217,  and  R.  S.  sees.  4024-4025  are  noted  as  superseded  infra,  p.  224. 

The  sections  retained  within  this  subdivision  relate  to  special  agents  which  were 
designated  "  post  office  inspectors "  by  the  amendment  of  the  section  given  in  the 
text,  and  the  title  of  this  subdivision  has  been  changed  accordingly. 

The  Approi>riation  Acts  for  subsequent  years  provide  for  a  varying  number  of 
inspectors,  their  compensation,  allowances,  etc.  The  provisions  for  the  fiscal  year  ending 
June  30,  1915,  are  contained  in  the  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  295. 


A  post  office  inspector's  rdinquishment 
of  Ilia  salary  cannot  be  regarded  as  Tolnn- 
tary;  but  the  rule  does  not  apply  to  a 
ease  where  he  is  seeking  to  recover  pay 
for  time  during  which  he  was  excused 
from  duty  because  of  illness.  Small  v. 
U.  S.,   (1909)   45  Ct.  CI.  13. 

Per  diem  allowance  when  actually  em- 
ployed.—  Special  agents  employed  by  the 
Postmaster  General  under  this  section  are 
entitled  to  an  allowance  for  traveling 
and  incidental  expenses,  within  the  limit 
there  prescribed,  only  while  they  are 
actually  employed  in  the  service.  (1876) 
15  Op.  Atty.-Gen.  75. 

See  (1889)  19  Op.  Atty.-Gen.  420, 
where  the  attorney-general  says,  obiter: 
**  It  is  plain,  from  the  reading  of  this 
section,  that  Congress  intended  to  estab- 
lish by  it  a  distinction  between  the  two 
cases  of  a  special  agent  in  the  service  of 
the  Post  Office  1>epartment  and  drawing 


an  annual  salary,  and  a  special  agent  as 
'  actually  employed '  in  that  service,  and 
for  that  reason  entitled  to  a  per  diem 
allowance." 

The  provision  in  this  section  for  travel- 
ing and  incidental  expenses  of  special 
agents  of  the  Post  Office  Department, 
while  it  limits  the  allowance  to  each 
agent  to  "  a  sum  not  exceeding  five  dol- 
lars a  day,''  does  not  entitle  the  agent  to 
have  that  amount  allowed  him  where  he 
has  agreed  with  the  department  to  take 
a  less  sum  per  day  for  such  expenses. 
(1876)    16  Op.  Atty.-Gen.  82. 

So  far  as  the  duties  of  these  ''special 
agents"  concern  the  railway  postal  serv- 
ice and  those  of  the  assistant  superin- 
tendents appointed  by  R.  S.  sec.  4020, 
supra,  p.  27,  concern  the  same  subject- 
matter,  one  of  the  latter  may  be  desig- 
nated to  supervise  the  former.  (1876)  16 
Op.  Atty.-Gen.  171. 
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Compensation  of  free-delirery  agents. 
—  Under  Act  June  8,  1872,  ch.  335,  sec. 
31,  authorizing  the  Postmaster  General 
'  to  employ  such  number  of  special  agents 
"as  the  good  of  the  service  and  the 
safety  of  the  mail  may  require,"  and  sec- 
tion 35  of  the  same  Act  (R.  8.  sec.  4020, 
8upra,  p.  27)  directing  that  the  salary 
and  per  diem  of  "  the  special  agent "  de- 
tailea  for  the  free-delivery  service  shall  be 
paid  out  of  the  appropriation  for  that 
service,  the  compensation  of  two  special 
agents  employed  bv  the  Postmaster  Gen- 
eral for  the  free-ttelivery  service  can  be 
paid  out  of  the  appropriation  for  that 
service.     (1877)  15  Op.  Atty;-Gen.  417. 

An  action  was  brought  by  a  railroad 
company  to  recover  compensation  for  the 
transportation  of  post-office  inspectors  or 
special  agents  of  the  Post  Office  Depart- 
ment  appointed  by  virtue  of  this  section. 
During  the  period  covered  by  the  per- 
formance of  the  service  for  whjch  this 
suit  was  brought  a  regulation  of  the  Post 
Office  Department  was  in  force  as  follows: 
**  Railroad  companies  are  required  to  con- 
vey without  specific  charge  therefor  all 
mail  bags,  post-office  blanks  and  station- 
ery supplies.  Also  to  convey  free  of 
charge  all  duly  accredited  special  agents 
of  the  department  on  exhibition  of  his 
credentials."  Another  regulation  pro- 
vided that  ''they  are  authorized  to  open 
and  examine  the  mails  whenever  .  .  . 
they  may  find  it  necessary  to  do  so.  They 
are  also  empowered  to  enter  and  examine 
any  post  office  when  the  safety  of  the 
mails  requires  it,  or  the  general  interest 
of  the  service  demands  such  examination. 
And  by  virtue  of  their  commissions,  all 


contractors,   postmasters,   and    others    in 
the  service  of  the  department  are  bound 
to   respect  and  obey   the  authority   thus 
conferred."     During    the     entire    period 
those  regulations  were  in  force  and  every 
inspector   in   the  department  had   in  his 
possession  a  commission  specifying  that 
the     contractor,     whether     by     railroad, 
steamboat,  or  stage,  was  to  extend  to  him 
the  "  facilities  of  free  travel."    It  was  the 
construction    of    the    department    as    ex- 
pressed  in  regulations   and   commissions, 
that  the  special  agents  should  ride  free 
on    all    the    public    conveyances    of    the 
United  States  having  the  relation  of  mail 
contractors   with  the  department.     That 
was  the  contemporaneous  construction  of 
the  contract  or  obligation  of  one  of  the 
parties  by  express  declaration.    The  view 
which  the  court  takes  of  the  law  makes 
it  unnecessary  to  pass  upon  the  question- 
of  the  legal  construction  of  the  obliga- 
tion of  the  claimant  as  to  the  transpor- 
tation  of  the  special   agents   of   the   de- 
partment;   that  construction   has   in   the 
opinion  of  the  court  been  determined  by 
the  express  declaration  of  the  defendants 
and  the  silent  acquiescence  of  the  claim- 
ant.    "  Whatever    may    have    been    the 
rights  of  the  claimant  originally  to  charge 
for    the    transportation    of    the    special 
agents,  it  is  too  late  for  it  to  successfully 
contend  for  such  compensation  after  the 
services  had  been  renaered  imder  the  be- 
lief upon  the  part  of  the  defendants  that 
such  transportation  w*as  in  pursuance  of 
the  order  and  regulations  that  it  was  to 
be  without  cost  to  the  defendants."    Cen- 
tral Pac.  R.  Co.  1?.  U.  S.,   (1898)   28  Ct. 
CI.  427. 


Sec.  4018.  [When  special  agents  to  give  bond.]  Whenever  a  special 
agent  is  required  to  collect  or  disburse  any  public  money,  he  shall,  before 
entering  upon  such  duty,  give  bond  in  such  sum  and  form,  and  with  such 
security,  as  the  Postmaster-General  may  approve.    [B,  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  289. 

"  Special  agents  "  were  designated  "  post  oflSce  inspectors  "  by  R.  S.  sec.  4017,  given 
as  amended  in  the  preceding  paragraph  of  the  text. 


Sec.  4019.  [Assistant  Postmasters-General,  etc.,  as  special  agents.] 

The  Postmaster-Gteneral  may  employ,  when  the  service  requires  it,  the 
Assistant  Postmasters-General  and  superintendents  in  his  Department  as 
special  agents ;  and  he  may  allow  them  therefor  not  exceeding  the  amount 
expended  by  them  as  necessary  traveling  expenses  while  so  employed. 
[B,  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 

"  Special  agents  "  were  designated  "  post-office  inspectors  "  by  R.  8.  sec.  4017,  given 
as  amended  supra,  p.  223. 

R.  S.  sees.  4020-4023,  see  the  note  to  R.  S.  sec.  4017,  supra,  p.  223. 
R.  S.  sees.  4024,  4025.    These  sections  were  as  follows: 

*'  SfBx:.  4024.    The  Postmaster-General  may  employ  as  many  route-agents  as  may  be 
necessary  for  the  prompt  and  safe  transportation  of  the  mail,  each  of  whom  shaR  be 
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paid,  out  ci  the  appropriation  for  transportation  of  the  mail,  a  salary  at  the  rate  of 
not  less  than  nine  hundred  nor  more  than  one  thousand  two  hundred  dollars  a  year 
each."    Act  of  June  8,  1872,  ch.  $35,  17  Stat.  L.  290. 

"  Sec.  4025.  The  Postmaster-General  may  appoint  clerks  for  the  purpose  of  assort- 
ing and  distributing  the  mail  in  railway  post-offices,  each  of  whom  shall  be  paid,  out 
of  the  appropriation  for  transportation  of  tiie  mail,  a  salary  at  the  rate  of  not  more 
than  one  thousand  four  hundr^  dollars  a  year  each  to  the  head  clerks,  nor  more  than 
one  thousand  two  hundred  dollars  a  year  each  to  the  other  clerks."  Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  290. 

These  sections,  as  well  as  the  Act  of  July  31,  1882,  ch.  361,  §  1,  relating  to  the 
same  subject,  were  superseded  by  the  Act  of  Aug.  24,  1912,  ch.  389,  §  7,  8upra,  p.  209. 


Hate  of  Appointmcat  —  appUcatlMi  of 
civil-aervice*  mlea— A  railway  postal 
clerk  was  appointed  under  this  section 
April  29,  1889,  but  did  not  take  the  oath 
of  office  and  enter  upon  his  duties  until 
May  18,  1889.  In  the  meantime,  namely, 
on  May  1,  1889,  civil-service  rules  for  the 
railway  mail  service  went  into  effect,  re- 
quiring an  examination  thereunder  as  a 
preliminary  to  making  an  appointment 
like  the  above.  It  was  held  that  he  was 
legally  appointed  on  April  29;  that  his 
appointment  was  complete  on  that  date, 


although  he  did  not  qualify  by  taking  the 
oath  of  office  until  afterwards;  and  that 
no  examination  under  the  civil-service 
rules  was  required  in  his  case.  (1889) 
19  Op.  Atty.-Gen.  410. 

The  appointment  is  not  for  a  definite 
period,  and  the  right  to  continue  a  clerk 
in  the  service  is  within  the  discretion  and 
power  of  the  Postmaster  General,  who 
may  remove  from  office  or  reduce  the 
compensation.  Qleeson  v,  U.  S.,  (1886) 
23  Ct.  a.  207. 


Sec.  4026.  [Searches  authorised.]  The  Postmaster-General  may,  hj  a 
letter  of  authorization  under  his  hand,  to  be  filed  among  the  records  of  his 
Department,  empower  any  special  agent  or  other  officer  of  the  Post^Offioe 
Establishment  to  make  searches  for  mailable  matter  transported  in  violation 
of  law;  and  the  agent  or  officer  so  authorized  may  open  and  search  any  car 
or  vehicle  passing,  or  having  lately  before  passed,  from  any  place  at  which 
there  is  a  post-office  of  the  United  States  to  any  other  such  place,  or  any 
box,  package,  or  packet,  being,  or  having  lately  before  been,  in  such  car  or 
vehicle,  or  any  store  or  house,  other  than  a  dwelling-house,  used  or  occupied 
by  any  common  carrier  or  transportation  company,  in  which  such  box, 
package,  or  packet  may  be  contained,  whenever  such  agent  or  officer  has 
reason  to  believe  that  mailable  matter,  transported  contrary  to  law,  may 
therein  be  found.    [JB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  299. 

**  Special  agents  "  mentioned  in  the  text  were  designated  *'  post  office  inspectors  **  by 
R.  S.  sec.  4017,  given  as  amended  aupra,  p.  223. 


Constitutionality. —  Upon  a  motion  for 
a  preliminary  injunction  to  restrain  de- 
fendants from  proceeding  to  make 
searches  and  seizures  under  this  section 
and  R.  S.  sec.  3900,  supra,  p.  186,  it  was 
insisted  that  these  statutes  were  uncon- 
stitutional. The  court,  per  Wallace,  J., 
said :  **  It  is  hardly  to  be  expected  that 
a  court  of  equity,  which  requires  suitors 
to  present  themselves  with  dean  hands, 
will  lend  its  aid  to  protect  the  plaintiff 
in  the  prosecution  of  a  criminal  under- 
taking, or  will  be  zealous,  upon  a  motion 
for  a  preliminary  injunction,  to  attempt 
the  grave  and  delicate  responsibility  of 
pronouncing  these  statutes  void  which 
have  twice  been  approved  by  Congress." 
Bladcham  v.  Qresham,  (S.  D.  N.  Y.  1883) 
Id  Fed.  609. 


tTnder  this  section  and  R.  S.  sec.  3990, 
supra,  p.  186,  Congress  certainly  ex- 
pected tnat  the  postal  authorities  would 
mspect  letters,  etc.,  transported  by  car- 
riers, not  in  the  mails  nor  in  stamped 
envelopes,  in  order  to  prevent  and  punish 
violations  of  law.  (1896)  21  Op.  Atty.- 
6en.  394. 

Warrant  by  United  States  commissioner 
unauthorised. —  While  this  section,  in 
connection  with  R.  S.  sec.  3990,  supra,  p. 
186,  shows  a  purpose  on  the  part  of  Con- 
gress to  provide  for  a  search  in  certain 
cases  affecting  the  postal  service,  there 
is  no  statute  conferring  power  on  a 
United  States  commissioner  to  issue  a 
warrant  for  the  search*  of  premises  and 
the  seizure  therein  of  lettcors,  circulars, 
etc.,    which    were    designed    to    be    sent 
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through    the    mails    in    execution    of    a  said    commiMioner   has   no   such    power, 

scheme  to  defraud  in  violation  of  section  U.  S.  v.  Jones,   (K.  D.  N.  Y.  1016)   230 

213^  in  Peital  Laws,  vol.  7,  p.  805.    And  Fed.  262. 


[Sec.  1.]  [Per  diem  of  post-ofSce  inspectors  —  assistant  superintend- 
ents of  railway  mail  service  —  compensation.]  •  •  •  That  hereafter 
the  per  diem  pay  of  all  special  agents  appointed  under  section  forty  hun- 
dred and  seventeen,  Revised  Statutes,  shall  only  be  allowed  for  their  actual 
and  necessary  expenses  not  exceeding  five  dollars  per  diem  when  they  are 
actually  engaged  in  traveling  on  the  business  of  the  department  except  such, 
not  exceeding  ten  in  number,  as  are  appointed  by  the  Postmaster-General 
to  do  duty  at  such  important  points  as  he  may  designate,  and  nine  assistant 
superintendents  of  railway  mail  service,  who  may  be  detailed  to  act  as 
superintendents  of  division  of  railway  mail  service,  who  shall  each  receive 
a  salary  of  two  thousand  five  hundred  dollars,  per  annum  and  no  more: 
[20  Stat  L.  140.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  17,  1878,  ch.  269. 

"  Special  agents  "  were  designated  **  post-office  inspectors  "  by  R.  S.  sec.  4017,  given 
as  amended  supra,  p.  223.     See  the  notes  to  said  section. 

The  per  diem  allowance  fixed  by  this  section  has  been  changed  by  subsequent  Appro- 
priation Acts.  The  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  295,  limits  tne  allowance 
to  not  exceeding  $3. 


Sec.  4.  [Per  diem  charges  of  all  ofScers  and  employees  restricted  — 
ofSoial  domicile  designated.]  That  on  and  after  July  first,  nineteen  hun- 
dred and  four,  all  ofiScers  and  employees  of  the  Post-Office  Department  who 
are  entitled  to  a  per  diem  allowance  when  traveling,  in  lieu  of  actual  ex- 
penses, shall  only  be  allowed  such  per  diem  when  actually  engaged  in 
traveling  on  official  business  away  from  their  home,  their  official  domicile, 
and  their  headquarters,  except  in  cases  of  post-office  inspectors  while  tem- 
porarily located  at  any  place  on  business  away  from  home,  or  their  desig- 
nated domicile,  for  a  period  not  exceeding  twenty  consecutive  days  at  any 
one  place ;  and  the  Postmaster-General  shall  designate  an  official  domicile 
and  headquarters  within  the  division  or  territory  to  which  such  officer  or 
employee  is  assigned.     [33  Stat.  L.  440 i] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  28,  1904,  ch.  1769. 


XIV.   THE  MONET   ORDER   SYSTEM 

Sec.  4027.  [Money-ord^  system  established.]  To  promote  public  con- 
venience, and  to  insure  greater  security  in  the  transfer  of  money  through 
the  mail,  the  Postmaster-General  may  establish  and  maintain,  under  such 
rules  and  regulations  as  he  may  deem  expedient,  a  uniform  money-order 
system,  at  all  suitable  post-offices,  which  shall  be  designated  as  "  money- 
order  offices. ' '    [li^.  iS.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  297. 
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Sections  4027-4048  constitute  chapter  13  of  title  4«  of  the  Revised  Statutes,  entitled 
**The  Money  Order  System." 

The  Act  of  March  4,  1916,  eh.  141,  {  1,  38  Stat.  L.  1037,  provides,  as  did  similar 
Acts  for  preceding  years,  for  a  superintendent,  chief  clerk,  clerks  and  messengers  in 
the  Division  of  Money  Orders. 


"To  promote  pabUc  convenienoe,"  otc. — 
"Thus  in  the  introduction  to  the  Act  is  the 
source  of  congressional  authority  to  enact 
it  disclosed.  That  which  promotes  the 
public  convenience  and  provides  for  the 
transfer  of  money  by  mail  is  undoubtedly 
a  proper  exercise  of  the  power  conferred 
upon  Congress  by  the  Constitution  *to 
establish  post  offices  and  post  roads.' 
Const.,  Art.  1,  f  8."  Bolognesi  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1911)  189  Fed.  335,  111 


C.  C.  A.  67,  35  L.  R.  A.  (N.  S.)  143, 
certiorari  denied,  (1911)  223  U.  S.  726, 
32  S.  Ot.  525,  56  U.  S.  <L.  ed.)   632. 

The  Postmaster  General  has  unlimited 
discretion  under  this  section  as  to  when 
and  where  he  will  extend  the  facilities 
afforded  by  this  system.  Enterprise  Sav. 
Ass'n  t\  Zumstein,  (C.  C.  A.  6th  Cir. 
1895)  67  Fed.  1000,  37  U.  S.  App.  71,  15 
C.  C.  A.  153,  affirming  (S.  D.  Ohio  1894) 
64  Fed.  837. 


Sec.  4028.  [Foreign  money-order  ezchangeB.]  The  Postmaster-Oeneral 
may  conclude  arrangements  with  the  post  departments  of  foreign  govern- 
ments, with  which  postal  conventions  have  been,  or  may  be,  concluded,  for 
the  exchange,  by  means  of  postal  orders,  of  small  sums  of  money,  not  ex- 
ceeding one  hundred  dollars  in  amount,  at  such  rates  of  exchange,  and  com- 
pensation to  postmasters,  and  under  such  rules  and  regulations  as  he  may 
deem  expedient;  .and  the  expenses  of  establishing  and  conducting  such 
system  of  exchange  may  be  paid  out  of  the  proceeds  of  the  money-order 
business.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  297. 

This  section  was  amended  ''so  as  to  read  as "  above  giveil  by  the  Act  of  Jan.  30, 
1889,  ch.  100,  §  1,  25  Stat.  L.  654.  The  amendment  consisted  of  inserting  the  words 
**  one  hundred  "  in  place  of  the  word  ''  fifty  "  as  it  originally  appeared  in  such  section, 
thereby  increasing  the  maximum  amount  of  international  money  orders.  Section  2 
of  the  amendatory  Act  provided  *'  That  this  act  ehaJX  take  effect  within  six  months 
from  the  date  of  its  approval  by  the  President." 

The  amount  of  money  orders,  and  the  fees  therefor,  were  prescribed  by  the  Act  of 
March  3,  1883,  ch.  123,  §  3,  infra,  p.  236. 


Constitutionality. —  Upon  a  review  of 
the  legislation  passed  by  Congress,  from 
the  beginning  ot  the  government  down  to 
the  present  time,  conferring  upon  the 
Postmaster  General  power  to  make  postal 
arrangements  and  conventions  with  for- 
eign countries,  and  the  practice  of  the 
government  thereunder,  the  Attorney- 
General  advised  that  such  legislation  and 
practice  sanction  an  interpretation  of  the 
Constitution  different  from  that  which 
might  be  reached  by  the  ordinary  rules 
of  construction  were  the  question  a  new 
one,  and  the  provisions  of  this  section  are 
not  in  conflict  with  that  part  of  section 
2,  article  II,  of  the  Constitution,  giving 
the  President  "power  by  and  with  the 
advice  and  consent  of  the  Senate  to  make 
treaties,"  etc.  It  seems  that  the  right 
of  Congress  to  vest  in  the  Postmaster 
General    power   to   conclude    conventions 


with  foreign  governments  for  the  cheaper, 
safer,  and  more  convenient  carriage  of 
foreign  mails,  may  be  derived  from  the 
authority  given  that  body  in  the  seventh 
clause  of  section  8,  article  1,  of  the  Con- 
stitution, to  establish  post  offices  and 
post  roads.  (1890)  19  Op.  Atty.-Gen. 
513. 

Philippine  Islands. —  The  Postmaster 
General  has  no  authority  to  arrange  a 
special  parcel-post  service  or  to  conclude 
arrangements  for  money-order  exchanges 
with  the  Philippine  Islands  under  the 
power  conferrea  upon  him  by  this  sec- 
tion. The  Philippme  Islands  are  not  a 
"  foreign  country^'  nor  its  government 
a  "  foreign  Government "  within  the  or- 
dinary meaning  of  those  words  in  stat- 
utes of  the  United  States.  (1912)  29 
Op.  Atty.-Gen.  880. 


Sec.  4029.  [I«raing  money  orders.]  The  postmaster  of  every  city 
where  branch  post-offices  or  stations  are  established  and  in  operation,  sub- 
ject to  his  supervision,  is  authorized,  under  the  direction  of  the  Postmaster- 
General  to  issue,  or  to  cause  to  be  issued,  by  any  of  his  assistants  or  clerks 
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in  charge  of  branch  post-offices  or  stations,  postal  money-orders,  payable  at 
his  own  or  at  any  other  money-order  office,  or  at  any  branch  post-office  or 
station  of  his  own,  or  of  any  other  money-order  office,  as  the  remitters 
thereof  may  direct ;  and  the  postmaster  and  his  sureties  shall,  in  every  case, 
be  held  accountable  upon  his  official  bond  for  all  moneys  receiyed  by  him  or 
his  designated. assistants  or  clerks  in  charge  of  t^tations,  from  the  issue  of 
money-orders,  and  for  all  moneys  which  may  come  into  his  or  their  hands, 
or  be  placed  in  his  or  their  custody  by  reason  of  the  transaction  by  them 
of  money-order  business.    [B,  8,] 

Act  of  June  1,  1872,  ch.  256,  17  Stat.  L.  201  j  Act  of  June  8,  1872,  ch.  336,  17  Stat. 
L.  297. 

R.  S.  sec.  4030  was  incorporated  in  Penal  Laws,  f  210,  vol.  7,  p.  788,  and  repealed  by 
section  341  thereof,  voL  7,  p.  989. 


The  words  "which  the  remitter  may 
select"  in  the  Act  of  March  3,  1883,  ch. 
123,  22  Stat.  L.  526  (see  the  notes  to  sec- 
tion 2  of  said  Act,  infra,  p.  235),  are  sub- 
stantially the  words  used  in  this  section, 
which  authorizes  the  issue  of  ordinary  pos- 
tal money  orders;  and  while  many  reasons 
may  exist  why  the  designation  of  place 
of  payment  need  not  be  contemporaneous 
with  the  issue  where  no  letter  of  advice 
is  sent,  they  do  not  seem  to  have  been 
accepted  by  Congress,  and  the  intention 
of  the  law  is  express  that  the  remitter 
and  not  the  payee  should  select  the  place 
of  payment.  (1883)  .17  Op.  Atty.-Gen. 
620. 

In  an  action  on  a  postmaster's  bond 
to  recover  money  order  funds  embezzled, 
it  is  no  defense  that  the  clerk  who  em- 
bezzled the  money  held  his  office  imder 


the  civil  service  laws.     U.  S.  v.  Bryan, 
(N.  D.  Cal.  1897)  82  Fed.  290. 

Funds  intrusted  to  officer. —  Under  this 
section  funds  payable  upon  money  orders 
drawn  by  a  postmaster  or  clerk  having 
authority  to  issue  the  same  in  the  regu- 
lar course  of  his  official  duty  may  be 
deemed  to  be  intrusted  to  such  post- 
master or  clerk  in  the  sense  that,  if 
wrongfully  converted  by  him  to  his  own 
use,  he  is  guilty  of  the  crime  of  embezzle- 
ment. Such  funds  are  in  fact  subject  to 
his  official  order;  that  is,  they  are  set 
apart  by  the  government  for  the  payment 
of  money  orders  issued  by  him,  and  are 
thus  intrusted  to  his  official  care,  al- 
though they  may  not  be  in  his  actual 
custody.  U.  S.  V.  Royer,  (N.  D.  Cal. 
1903)    122  Fed.  844. 


Sec.  4031.  [Who  to  act  dnring  absenoe  of  poBtmaster.]  In  case  of 
the  sickness  or' unavoidable  absence  from  his  ofiSce  of  the  postmaster  of  any 
money-order  post-office,  he  may,  with  the  approval  of  the  Postmaster-Gten- 
eral,  authorize  the  chief  clerk,  or  some  other  clerk  employed  therein,  to 
act  in  his  place,  and  to  discharge  all  the  duties  required  by  law  of  such 
postmasters ;  and  the  official  bond  given  by  the  principal  of  the  office  shall 
be  held  to  cover  and  apply  to  the  acts  of  the  person  appointed  to  act  in  his 
place  in  such  cases;  and  such  acting  officer  shall,  for  the  time  being,  be 
subject  to  all  the  liabilities  and  penalties  prescribed  by  law  for  the  official 
misconduct  in  like  cases  of  the  postmaster  for  whom  he  shall  act.    [B.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  207. 

B.  S.  sec.  4032.    This  section  was  as  follows: 

"  Sec.  4032.  No  money-order  shall  be  issued  for  more  than  fifty  dollars,  and  the  fees 
therefor  shall  be,  for  orders  not  exceeding  ten  dollars,  five  cents;  exceeding  ten  and 
not  exceeding  twenty  dollars,  ten  cents;  exceeding  twenty  and  not  exceeding  thirty 
dollars,  fifteen  cents;  exceeding  thirty  and  not  exceeding  forty  dollars,  twenty  cents; 
exceeding  forty  dollars,  twenty-five  cents."  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
29S. 

It  was  superseded  by  the  provisions  of  Act  of  March  8>  1883,  ch.  12S,  |  8,  given 
infra,  p.  236. 

Sec.  4033.  [Blank  applications  for  orders.]  That  the  Postmaster- 
Qeneral  shall  supply  such  money-order  offices,  as  he  may  deem  expedient, 


POSTAL  SEEVICE  229 

with  blank  forms  of  applications  for  money  orders,  in  such  form  as  he 
may  direct.     [B.  S.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1894,  ch.  21,  |  7, 
28  Stat.  L.  32.    It  originally  read  as  follows: 

'*  Sec.  4033.  The  Postmaster-General  shall  supply  money-order  offices  with  blank 
forms  of  application  for  money-orders,  which  ^ich  applicant  shall  fill  up  with  his 
name,  the  name  and  address  of  the  party  to  whom  the  order  is  to  be  paid,  uie  amount 
and  the  date  of  application;  and  all  such  applications  shall  be  preserved  by  the  post- 
master receiving  them  for  such  time  as  the  Postmaster-General  may  prescribe."  Act 
of  June  S,  1872,  ch.  335,  17  Stat.  L.  298. 

The  Act  of  March  3,  1883,  ch.  123,  f  2,  supra,  p.  236,  made  provisions  for  blanks, 
blank  bo<^8«  etc.,  ion  the  money  order  business. 

Sec.  4034.  [Orders  to  be  on  printed  blanks  with  detachable  coupons.] 

The  Postmaster-General  shall  furnish  money-order  ofSces  with  printed  or 
engraved  forms  for  domestic  money  orders  in  such  form  as  will  provide  for 
coupons  that,  by  the  separation  from  the  money  orders,  will  designate  the 
amounts  for  which  the  money  orders  are  drawn,  and  no  money  order  shall  be 
valid  unless  drawn  upon  such  form.  And  it  eliall  be  the  duty  of  postioas- 
ters  to  forward  to  the  Auditor  of  the  Treasury  for  the  Post-OflSce  Depart- 
ment said  coux>on8  with  their  money-order  acoounta.     [S.  S,'\ 

This  section  was  amended  "  so  as  to  read  as  "  above  by  the  Act  of  Jan.  27»  1894»  ch. 
21,  §  9,  28  Stat.  L.  33.    It  originally  read  aa  foUows: 

"  Sec.  4034.  The  Postmaster-General  shall  furnish  money-order  offices  with  printed 
or  engraved  forms  for  money-orders,  and  no  order  shall  be  valid  unless  it  be  drawn 
upon  such  form."    Act  of  June  8,  1872,  ch.  835,  17  Stat.  L.  296. 

R.  S.  sec  4035.  This  section  was  as  follows: 

"  Sec.  4035.  The  postmaster  issuing  a  money-order  shaU  send  a  notice  thereof  by 
mail,  without  delay,  to  the  postmaster  on  whom  it  is  drawn." 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  298. 

It  was  repealed  by  an  Act  of  May  23,  1910,  ch.  254,  36  Stat.  L.  416,  entitled  ''An 
Act  To  repeal  section  four  thousand  and  thirty-five  of  the  Revised  Statutes,  providing 
for  the  issuance  of  money-order  notices,  and  for  other  purposes." 

R.  S.  sec  4036.  This  section  was  as  follows: 

"  Sko.  4036.  No  mone^-order  shall  be  valid  and  payable  unless  presented  to  the 
postmaster  on  whom  it  is  drawn  within  one  year  after  its  date;  but  the  Postmaster- 
General,  on  the  application  of  the  remitter  or  payee  of  any  such  order,  may  cause  a 
new  order  to  be  issued  in  lieu  thereof."    Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  298. 

It  was  directly  repealed  by  Act  of  Jan.  27,  1894,  ch.  21,  %  6,  28  Stat.  L.  32. 

Sec.  4037.  [Indorsement  of  orders.]  The  payee  of  a  money-order  may, 
by  his  written  indorsement  thereon,  direct  it  to  be  paid  to  any  person,  and 
the  postmaster  on  whom  it  is  drawn  shall  pay  the  same  to  the  person  thus 
designated,  provided  he  shall  fnmish  such  proof  as  the  Postmaster-Gen- 
eral may  prescribe  that  the  indorsement  is  genuine,  and  that  he  is  the  per- 
son empowered  to  receive  payment;  but  more  than  one  indorsement  shall 
render  an  order  invalid  and  not  payable,  and  the  holder,  to  obtain  payment, 
must  apply  in  writing  to  the  Postmaster-Qeneral  for  a  new  order  in  lieu 
thereof,  returning  the  original  order,  and  making  such  proof  of  the  genu- 
ineness of  the  indorsements  as  the  Postmaster-Oeneral  may  require.    [R,  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  298. 

This  section  was  amended  by  Act  of  Feb.  18,  1876,  ch.  80,  18  Stat.  L.  320,  by  insert- 
ing before  the  word  *'  paid  "  the  word  *'  be  "  as  it  appears  here. 

» 

Title  to  order. —  Defendant  was  the  in-  The  a^ent  sold  the  order  to  plaintiif,  in- 
dorsee of  a  money  order  which  he  sent  dorsing  it  with  his  own  name.  Under 
by  an  agent  to  the  post  office  on  which  this  Act  it  was  held  that  plaintiff  ob- 
it was  c&awn  in  order  to  get  it  cashed.  tained  no  titl'e  to  the  order.     Moore  v. 


230 


8  FED.  STAT.  ANN.  (2d  Ed.) 


Skyl«8,  (19Q5)  33  Mont.  135,  82  Pae. 
790,  114  Am.  St.  Rep.  801,  3  L.  R.  A. 
(N.  S.)    136. 

Negotiability. —  "  The  order  may  be  in- 
dorse once,  and  the  indorsee  may  secure 
a  new  order  by  application  to  the  Post- 
master General.  It  would  seem,  there- 
fore, to  be  the  intention  of  Congress  to 
give  these  orders  in  many  respects  the 
character  of  ordinary  negotiable  instru- 
ments, in  order  that  full  credit  may  be 
given  to  them,  and,  consequently^  that 
their  use  be  greatly  extended."  (1872) 
14  Op.  Atty.-5en.  119. 


It  is  no  defense  to  an  action  by  the 
United  States  to  recover  the  amount  paid 
in  redemption  of  postal  money  orders 
from  the  payees  to  whom  they  were  paid, 
and  to  whom  they  were  issued  by  a  post 
office  clerk  without  authority  and  in  vio- 
lation of  law,  without  first  receiving  ap- 
plications and  payment  therefor,  that  de- 
fendants took  such  orders  in  good  faith 
from  said  clerk  in  payment  of  sums 
justly  due  them  from  him  as  a  banker, 
or  that  their  invalidity  did  not  appear 
from  their  face.  U.  S.  v.  Bolognesi, 
(S.  D.  N.  Y.  1909)   ie9  Fed.  1013. 


Sec.  4038.  [Change  and  modiflcation  of  orders.]  After  a  money- 
order  has  been  issued,  if  the  purchaser  desires  to  have  it  modified  or 
changed,  the  postmaster  who  issued  the  order  shall  take  it  back  and  issue 
another  in  lieu  of  it,  for  which  a  new  fee  shall  be  exacted.    [B.  S,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  298. 

Sec.  4039.  [Kepayment  of  orders  —  recalled  letter  of  advice  to  be  at- 
tached to  accounts.]  The  postmaster  issuing  a  money-order  shall  repay  the 
amount  of  it  upon  the  application  of  the  person  who  obtained  it,  and  the 
return  of  the  order ;  but  the  fee  paid  for  it  shall  not  be  returned.  That  it 
shall  be  the  duty  of  the  postmasters  to  attach  to  their  accounts  rendered  to 
the  Auditor  of  the  Treasury  for  the  Post-Office  Department  the  letters  of 
advice,  or  if  lost  evidence  of  that  fact,  recalled  from  the  post-office  to  which 
originally  sent  for  all  repayments  of  domestic  money  orders  provided  for  in 
this  section  and  in  section  four  thousand  and  thirty-eight  of  the  Revised 
Statutes  of  the  United  States.     [R.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  298. 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1894,  ch.  21,  i  6, 
28  Stat.  L.  32.  The  amendment  consists  in  the  addition  of  all  provisions  after  the 
words,  "  shall  not  be  returned.-' 

R.  S.  sec.  4038,  mentioned  in  this  section,  is  given  above. 


The  statute  does  not  contemplate  that 
the  remitter  of  the  order  shaU  be  at 
liberty  to  revoke  it,  and  demand  back 
his  money,  against  the  will  of  the  payee, 
after  it  comes  into  the  possession  of 
the  latter;  since,  to  enable  the  former 
to  obtain  a  repayment  of  the  funds  de- 
posited, he  must  produce  the  order.  The 
payee  of  the  order,  upon  complying  with 


the  requirements  of  the  law  and  of  the 
regulations  of  the  Post  Office  Depart- 
ment, is  entitled  to  the  payment  of  the 
money  on  demand;  and  the  remitter  of 
the  order  cannot,  previous  to  ita  being 
paid,  by  any  notice  that  he  may  give  to 
the  office  at  which  it  is  payable,  forbid 
the  payment  thereof  to  the  payee.  (1872) 
14  Op.  Atty.-Gen.  119. 


Sec.  4040.  [Replacing  lost  orders.]  Whenever  a  money  order  has 
been  lost  within  one  year  from  the  last  day  of  the  month  of  issue  the  Post- 
master-Qeneral,  upon  the  application  of  the  remitter  or  payee  of  such  order, 
may  cause  a  duplicate  thereof  to  be  issued,  without  charge,  providing  the 
person  losing  the  original  shall  furnish  a  certificate  from  the  postmaster  by 
whom  it  was  payable  that  it  has  not  been,  and  will  not  thereafter  be,  paid ; 
and  a  similar  certificate  from  the  postmaster  by  whom  it  was  issued  that  it 
has  not  been,  and  will  not  thereafter  be,  repaid.  Whenever  a  money  order, 
which  has  not  been  paid  within  one  year  from  the  last  day  of  the  month  of 
issue,  has  been  lost,  the  Postmaster-General,  upon  the  application  of  the 
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remitter  or  payee  of  such  order,  shall  issue  a  warrant  for  the  payment 
thereof,  as  provided  for  in  section  four  of  this  Act,  without  charge,  on  the 
certificate  of  the  Auditor  of  the  Treasury  for  the  Post-Oflfice  Department, 
or  upon  such  other  proof  satisfactory  to  the  Postmaster-Genetal,  that  the 
order  has  not  been  paid.     [B.  8.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  ^7,  1894,  ch.  21,  §  11, 
28  Stat.  L.  33.     It  originaHy  read  as  follows : 

'*  Sec.  4040.  Whenever  a  money-order  has  been  lost,  the  Postmaster-General,  upon 
the  application  of  the  remitter  or  payee  of  such  order,  may  cause  a  duplicate  thereof 
to  be  issued,  without  charge,  providing  the  party  losing  the  original  shall  furnish  a 
eertificate  from  the  postmaster  by  whom  it  was  payable  that  it  has  not  been,  and  will 
not  thereafter  be,  paid;  and  a  similar  certificate  from  the  postmaster  by  whom  it  was 
issued  that  it  has  not  been,  and  will  not  thereafter  be,  repaid."  Act  of  June  8,  1872, 
ch.  335,  17  Stat.  L.  208. 

"  Section  lour  of  this  Act,"  as  used  in  the  text,  refers  to  the  Act  of  Jan.  27,  1894, 
ch.  21,  S  4,  which  amended  the  Act  of  March  3,  1883,  ch.  123,  i  5,  infra,  p.  238. 

Sec.  4041 .  [Payment  of  money  orders  in  f  iBrVor  of  lotteries,  etc.,  may  be 
forlxidden  and  money  returned.]  The  Postmaster-Gteneral  may,  upon 
evidence  satisfactory  to  him  that  any  person  or  company  is  engaged  in 
conducting  any  lottery,  gift  enterprise,  or  scheme  for  the  distribution  of 
money,  or  of  any  real  or  personal  property  by  lot,  chance,  or  drawing  of 
any  kind,  or  that  any  person  or  company  is  conducting  any  other  scheme 
for  obtaining  money  or  property  of  any  kind  through  the  mails  by  means 
of  false  or  fraudulent  pretenses,  representations,  or  promises,  forbid  the 
payment  by  any  postmaster  to  said  person  or  company  of  any  postal  money- 
orders  drawn  to  his  or  its  order,  or  in  his  or  its  favor,  or  to  the  agent  of 
any  such  person  or  company,  whether  such  agent  is  acting  as  an  individual 
or  as  a  firm,  bank,  corporation,  or  association  of  any  kind,  and  may  pro- 
vide by  regulation  for  the  return  to  the  remitters  of  the  sums  named  in 
such  money-orders.  But  this  shall  not  authorize  any  person  to  open  any 
letter  not  addressed  to  himself.  The  public  advertisement  by  such  person 
or  company  so  conducting  any  such  lottery,  gift  enterprise,  scheme,  or 
device,  that  remittances  for  the  same  may  be  made  by  means  of  postal 
money-orders  to  any  other  person,  firm,  bank,  corporation,  or  association 
named  therein  shall  be  held  to  be  prima  facie  evidence  of  the  existence  of 
said  agency  by  all  the  parties  named  therein ;  but  the  Postmaster-General 
shall  not  be  precluded  from  ascertaining  the  existence  of  such  agency  in 
any  other  legal  way.     [B.  S,] 

This  flection  waa  amended  to  read  as  above  by  the  Act  of  Sept.  19,  1890,  ch.  908,  f  3, 
26  Stat.  L.  466.     It  originally  read  as  follows: 

"  Sec.  4041.  The  Postmaster-General  may,  upon  evidence  satisfactory  to  him  that 
any  person  is  engaged  in  conducting  any  fraudulent  lottery,  gift-enterprise,  or  scheme 
for  tne  distribution  of  money,  or  of  any  real  or  personal  property,  by  lot,  chance,  or 
drawing  of  any  kind,  or  in  conducting  any  other  scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  or  fraudulent  pretenses,  representations,  or  prom- 
ises, forbid  the  payment,  by  any  postmaster,  to  any  such  person  of  any  postal  money- 
order  drawn  to  his  order  or  in  his  favor,  and  may  provide  by  regulations  for  the  return, 
to  the  remitter,  of  the  sums  named  in  such  money-orders.  But  this  shall  not  author- 
ize any  person  to  open  any  letter  not  addressed  to  himself."  Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  323. 

Provisions  relating  to  lotteries  and  the  use  of  the  mails  to  promote  frauds  are  con- 
tained in  Penal  Laws,  f  §  213-215,  vol.  7,  pp.  805-812. 

By  R.  S.  sec.  3029,  sttpra,  p.  137,  registered  letters  relating  to  lotteries  may  be 
returned  to  the  sender,  and  the  powers  conferred  upon  the  Postmaster-Oeneral  by  said 
section  were  extended  and  made  applicable  to  all  mail  matter  by  the  Act  of  March  2. 
1895,  ch,  191,  §  4,  supra,  p.  147. 
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**  Fraud  orders  "  l»y  the  Postmaster  Gen- 
eral are  more  particularly  considered  in 
the  notes  to  K.  S.  sec.  3929,  supra, 
p.  137,  and  the  notes  to  Act  of  March  2, 
1896,  ch.  191,  §  4,  supra,  p.  147. 

This  section  is  constitutional  under  the 
power  conferred  on  Congress  by  article 
1,  section  8,  to  **  establish  post  offices  and 
post  roads,"  nor  does  it  impair  that  pro- 
vision that  property  shall  not  be  taken 
without  due  process  of  law.  Public  Clear- 
ing House  V.  Coyne,  (1904)  194  U.  S.  497, 
24  S.  Ct.  789,  48  U.  S.  (L.  ed.)  1092, 
affirming  (N.  D.  111.  1903)  121  Fed.  927; 
Missouri  Drug  Co.  v.  Wyman,  (E.  D.  Mo. 
1904)  129  Fed.  623;  American  School 
of  Magnetic  Healing  r.  McAnnulty,  (W. 
D.  Mo.  1900)  102  Fed.  565;  Fairfield 
Floral  Co.  t\  Bradbury,  (C.  C.  Me.  1898) 
89  Fed.  393,  affirming  (C.  C.  Me.  1898) 
87  Fed.  415;  Enterprise  Sav.  Ass'n  v. 
Zumstein,  (C.  C.  A.  6th  Cir.  1895)  67 
Fed.  1000,  37  U.  S.  App.  71,  15  C.  C.  A. 
153,  affirming  (S.  D.  Ohio  1894)  64  Fed. 
837;  New  Orleans  Nat.  Bank  v.  Mer- 
chant, (E.  D.  La.  1884)  18  Fed.  841, 
(1881)  17  Op.  Atty.-Gen.  77;  Dauphin  v. 
Key,  (1880)  MacArthur  &  M.  (D.  C.) 
203. 

Purpose. —  This  section  and  R.  S.  sec. 
3029,  supra,  p.  137,  appear  to  have  been 
enacted  for  no  other  purpose  than  to  vest 
the  Postmaster  General  with  the  power  to 
effectually  prevent  the  mails  from  being 
used  as  a  means  of  disseminating  printed 
matter  which  was  deemed  harmful  to  the 
public,  and  which  Congress  for  that  rea- 
son had  declared  should  not  be  so  dis- 
seminated. Missouri  Drug  Co.  v.  Wy- 
man, (E.  D.  Mo.  1904)   129  Fed.  623. 

Extension  of  system  discretionary  with 
Postmaster  General. —  This  department  of 
the  postal  service  is  not  essential  to  the 
ordinary  use  of  the  mails,  and  Congress 
has  reposed  in  the  Postmaster  General 
an  unlimited  discretion  as  to  when  and 
where  he  would  extend  the  facilities  af- 
forded by  it.  Enterprise  Sav.  Ass'n  t?. 
Zumstein,  (C.  C.  A.  6th  Cir.  1895)  67 
Fed.  1000,  37  U.  S.  App.  71,  15  C.  C.  A. 
153. 

Thia  Act  applies  to  two  dassea  of 
cases:  First,  to  schemes  for  the  distri- 
bution of  money,  etc.,  by  lot,  chance,  or 
drawing  of  any  kind;  second,  to  all 
schemes  or  devices  for  obtaining  money 
or  propertv  of  any  kind  by  means  of  false 
or  fraudulent  pretenses,  representations, 
or  promises.  Public  Clearing  House  v. 
Coyne,  (1904)  194  U.  S.  497,  24  S.  Ct. 
789,  48  U.  S.   (L.  ed.)    1092. 

What  constitutes  a  "  lottery.**— A  plan 
described  by  the  master  as  "  a  plan  for 
securing  money  from  a  constantly  increas- 
ing large  number  for  the  bep^t  of  a 
constantly  increasing  smaller  number, 
with  an  absolute  certainty  that  when 
the  enterprise  reaches  an  end  for  any 
reason  the  large  number  will  lose  every 


dollar  they  have  put  into  it,  and  in  the 
meantime  the  smaller  number  will  have 
realized  such  amounts  as  may  have  re- 
sulted from  the  growth  of  the  larser  num- 
ber; but  no  one  can  predict  what  that 
growth  will  be,"  constitutes  a  "lottery" 
within  this  section,  and  justifies  fraud 
orders  under  this  and  R.  S.  sec.  3929,  su- 
pra, p.  187.  Public  Clearing  House  v. 
Coyne,  (1904)  194  U.  S.  497,  24  8.  Ct. 
789,  48  U.  S.  (L.  ed.)  1092,  affirming  (N. 
D.  111.  1903)   121  Fed.  927. 

Sdieme  dependent  upon  chance. — 
Where  the  scheme  proposes,  on  account 
of  certain  investments  b^  many  persons, 
to  return  to  each  something  which,  as  to 
its  certainty,  amount,  or  value,  is  depend- 
ent, not  upon  the  earning  or  producing 
power  of  tne  investment,  not  upon  busi- 
ness probabilities  or  expectations,  but 
upon  contingencies  over  which  the  parties 
to  the  transaction  have  no  control  and 
which  they  cannot  forecast,  such  a  schone 
has  in  it,  and  is  dependent  upon,  the  ele- 
ments of  chance  within  the  meaning  of 
this  section.  (1901)  23  Op.  Atty.-Gen. 
512. 

Where  the  operators  of  a  scheme  or 
plan  induce  others  to  invest  therein  upon 
the  promise  that  upon  their  doing  so  and 
making  certain  stipulated  payments  they 
shall  receive  a  specified  return,  and  it  is 
known  by  such  promisors,  or  it  is  so  ap- 
parent that  it  ought  to  be  known  oy 
them,  that  if  such  investors  comply  on 
their  part  and  continue  to  make  the  stipu- 
lated payments  all  cannot  receive  the 
promised  return;  or  where  sudh  promise 
of  return  is  absolute,  but  its  performance 
and  the  ability  of  the  company  to  per- 
form is  known  by  it  to  depend  upon  a 
continually  increasing  accession  of  new 
investors,  or  upon  the  lapses  and  conse- 
quent forfeitures  of  former  ones,  or  both; 
or  where  payments  to  previous  investors 
are  promised  at  a  profit  far  beyond  what 
their  investments  can  earn,  or '  are  ex- 
pected to  earn,  and  are  made,  mainly, 
from  moneys  paid  in  bv  later  investors 
upon  the  same  terms,  with  no  other  pro- 
vision for  the  ultimate  payment  of  sub- 
sequent investors;  or  where  such  promise 
is  absolute  but  its  performance  and  the 
ability  of  the  company  to  perform  are 
known  to  depend  to  a  considerable  extent 
upon  the  broken  promises  and  consequent 
forfeitures  of  other  investors,  such 
schemes  are  fraudulent  within  the  mean- 
ing of  this  statute.  Nor  is  it  material, 
in  this  respect,  that  in  either  of  said 
supposed  schemes  the  business  is  so  suc- 
cessful that  the  time  when  the  fraud  in 
the  scheme  will  find  its  victims  is  delayed 
indefinitely,  so  long  as  it  is  certain  that, 
the  time  will  come  sooner  or  later.  (1901) 
23   Op.   Atty.-Gen.   512. 

What  transactions  are  fraudulent. — 
The  provisions  of  this  section  and  R.  8. 
sec.  3929,  supra,  p.  137,  empowering  the 
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Postmaster  General  to  issue  so-called 
fraud  orders  as  a  means  of  stopping  the 
use  of  the  mails  as  an  agency  in  conduct- 
ing schemes  or  devices  for  obtaining 
money  or  property  by  means  of  false  or 
fraudulent  pretenses,  representations,  or 
promises,  are  not  restricted  to  schemes  or 
devices  which  are  wanting  in  all  the  ele- 
ments of  a  legitimate  business,  or  in  which 
it  is  intended  to  return  nothing  whatever 
or  nothing  »t  all  equivalent  in  value  for 
the  money  obtained,  but  embrace  those 
whereby  a  business,  otherwise  legitimate, 
is  systematically  and  designedly  so  con- 
ducted that,  by  means  of  false  representa- 
tions, its  patrons  are  induced  to  part  with 
their  money  in  the  belief  that  they  are 
purchasing  something  different  from, 
superior  to,  and  worth  more  than,  what  is 
actually  being  sold,  although  that  may  ap- 
proximate in  commercial  value  the  price 
asked  and  received.  Harris  r.  Rosenber- 
ger,.(C.  C.  A.  8th  Cir.  1906)  145  Fed. 
449,  76  C.  C.  A.  225,  13  L.  R.  A.  (N.  S.) 
762. 

For  a  description  of  other  sdhemea 
held  to  be  lotteries,  gift-enterprises,  and 
the  like  under  R.  S.  sec.  3894,  embodied 
in  Pknal  Laws,  f  213,  vol.  7,  p.  805,  and 
as  0ach  authorizing  the  Postmaster  Gen- 
eral to  forbid  the  payment  of  money  orders 
thereto  under  this  section,  see  (1804)  21 
Op.  Atty.-Gen.  4;  (1903)  24  Op.  Atty.- 
Gen.  563,  and  the  notes  to  R.  6.  sec.  3929, 
9Uffra,  p.  137. 

*'Tlii8  lection  was  not  intended  to 
cover  any  case  of  what  the  postmaster- 
general  might  think  to  be  false  opinions, 
but  only  cases  of  actual  fraud  in  fact, 
in  regard  to  which  opinion  formed  no 
basis.  .  .  .  The  opinions  entertained  can- 
not, like  allegations  <^  fact,  be  proved  to 
be  false,  and  therefore  it  cannot  oe  proved 
as  matter  of  fact  that  those  who  maintain 
them  obtain  their  money  by  false  pre- 
tenses or  promises,  as  that  phrase  is  gen- 
erally understood,  and,  as  in  our  opinion, 
it  is  used  in  these  statutes."  American 
School  of  Magnetic  Healing  v.  McAn- 
nulty,  (1902)  187  U.  S.  94,  23  S.  Ct.  33, 
47  U.  S.  (L.  ed.)  90,  reversing  (W.  D. 
Mo.  1900)  102  Fed.  565.  Compare  Mis- 
souri Drug.  Co.  V,  Wyman,  (E.  D.  Mo. 
1904)    129  Fed.  623. 

Condasiveness  of  order  of  Postmaster 
General. — "  The  finding  of  the  postmaster- 
general  that  the  complainant  was  engaged 
in  a  scheme  to  obtain  money  through  the 


mails  by  means  of  false  and  fraudulent 
pretenses  and  representations,  is  one 
which  this  court  is  not  authorized  to 
review  or  overrule,  inasmuch  as  the  find- 
ing is  based  on  evidence  which  certainly 
tends  to  sustain  it,  and  in  that  event 
the  statute  empowers  the  postmaster-gen- 
eral to  judge  of  its  weight  and  suffi- 
ciency." Missouri  Drug  Co.  f.  Wyman, 
(E.  D.  Mo.  1904)  129  Fed.  623.  See  also 
Enterprise  Sav.  Ass'n  r.  Zumstein,  (C.  C. 
A.  6th  Cir.  1896)  67  Fed.  1000,  37  U.  S. 
App.  71,  15  C.  C.  A.  163,  affirming  (S.  D. 
Ohio  1894)  64  Fed.  837;  Dauphin  v.  Key, 
(1880)  MacArthur  AM.  (D.  C.)  203. 
But  see  Hoover  v.  McChesney,  (C.  C.  Ky. 
1897)   81  Fed.  472. 

Revocation  of  order. —  But  without  evi- 
dence satisfactory  to  him  of  the  fact  that 
a  person  is  engaged  in  one  of  the  schemes 
or  enterprises  described  in  the  statutes, 
the  law  gives  him  no  right  to  act,  and 
where  upon  evidence  which  at  the  time 
satisfies  him  of  such  fact  he  issues  an 
order  prohibiting  the  delivery  of  mail 
matter  to  such  person,  but  subsequently 
ceases  to  be  satisfied  that  such  person 
was  engaged  in  such  scheme  or  enterprise, 
and  so  finds  and  certifies,  the  order  pro- 
hibiting the  delivery  of  mail  matter  to 
such  person  is  in  effect  revoked.  New 
Orleans  Nat.  Bank  v.  Merchant,  (E.  t>. 
La.  1884)    18  Fed.  841. 

It  is  incttihbent  upon  the  Postmaster 
General  to  act  when  he  is  satisfied  that 
an  enterprise  or  scheme  within  the  mean- 
ing of  this  section  is  being  conducted. 
New  Orleans  Nat.  Bank  v.  Merchant,  (E. 
D.  La.  1884)  18  Fed.  641,  (1881)  17  Op. 
Atty.-(3en.  77. 

Postnusters  cannot  lawfully  refuse  to 
sell  money-orders  payable  to  lottery  com- 
panies, or  to  the  persons  described  in  the 
orders  as  agents  or  officers  of  such  com- 
panies or  concerns.  This  section  cannot 
be  so  extended  by  implication.  Its  words, 
which  are  plain,  must  have  their  ordi- 
nary sense  and  cannot  be  understood  to 
warrant  the  denial  of  an  application  for 
a  money-order  to  be  made  payable  to  a 
lottery  dealer.  The  law  goes  no  further 
than  to  authorise  the  Postmaster  General 
to  order  the  refusal  of  payment  of  any 
money-order  payable  to  a  person  who  has 
been  found,  upon  satisfactory  evidence,  by 
him,  the  Postmaster  General,  to  be  en- 
gaged in  conducting  a  "  fraudulent  lot- 
tery."    (1885)    18  Op.  Atty.-Gen.  306. 


Sec.  4042.  [Transfer  of  money-order  funds.]  All  payments  and 
transfers  to  and  from  money-order  ofBces  shall  be  nnder  the  direction  of 
the  Postmaster-General.  He  may  transfer  money-order  funds  from  one 
postmaster  to  another,  and  from  the  postal  revenue  to  the  money-order 
funds ;  and  he  may  transfer  money-order  funds  to  creditors  of  the  Depart- 
ment, to  be  replaced  by  equivalent  transfers  from  the  postal  revenues. 
[B.S.] 

Act  of  June  8,  1872,  ch.  33^,  17  Stat.  L.  299. 
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Sec.  4043.  [Transfer  by  warrant  to  money  order  funds.]  The  Post- 
master-General may  transfer  to  the  postmaster  at  any  money-order  office, 
by  warrant  on  the  Treasury,  countersigned  by  the  Sixth  Auditor,  and  pay- 
able out  of  the  postal  revenues,  such  sum  as  may  be  required  over  and 
above  the  current  revenues  at  his  office  to  pay  the  money-orders  drawn 
upon  him.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  299. 

The  Sixth  Auditor  is  now  knorwn  as  the  Auditor  for  the  Post  Office  Department.  See 
Tekeasitbt  Depabtmbnt. 

Sec.  4044.  [Beport  of  money  order  funds.]  It  shall  be  the  duty  of 
postmasters  at  post-offices  authorized  to  issue  money  orders  to  render  to 
the  Auditor  of  the  Treasury  for  the  Post-Office  Department  monthly,  semi- 
monthly, weekly,  semiweekly,  or  daily  accounts  of  all  money  orders  issued 
and  paid,  of  all  fees  received  for  issuing  them,  of  all  transfers  and  pay- 
ments made  from  money-order  funds,  and  of  all  money  received  to  be 
used  for  the  payment  of  money  orders  or  on  account  of  money-order  busi- 
ness.    [R.  8.] 

This  section  wa«  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1894,  ch.  21,  %  8, 
28  Stat.  L.  32.     The  section  originally  read  as  follows: 

"^  Sec.  4044.  The  Postmaster -General  shall  require  each  postmaster  at  a  money-order 
office  to  render  to  the  Post-Office  Department  weekly,  semi-weekly,  or  daily  accounts  of 
all  money-orders  issued  and  paid;  of  all  fees  received  for  issuing  them;  of  all  transfers 
and  payments  made  from  money-order  funds;  and  of  all  money  received  to  be  used  for 
the  payment  of  money-orders  or  on  account  of  money-order  business."  Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  299. 

It  was  modified  by  the  provisions  of  Act  of  July  16,  1892,  ch.  196,  §  1,  27  Stat.  L. 
195,  as  follows: 

"  That  hereafter  the  Postmaster  General  shall  require  each  postmaster,  at  a  money 
order  or  postal  note  office,  to  render  to  the  Post-Office  Department  monthly,  semi- 
monthly, weekly,  semiweekly,  or  daily  accounts  of  all  money  orders  and  postal  notes 
issued  and  paid;  of  all  fees  received  for  issuing  them;  of  all  transfers  and  payments 
made  from  money-order  funds;  and  of  all  money  received  to  be  used  for  the  payment 
of  money  orders  or  postal  notes,  or  on  account  of  money-order  business." 

The  section  as  thus  modified  was  amended  to  read  as  given  in  the  text  by  the  Act 
of  Jan.  27,  1894,  as  above  stated. 

Sec.  4045.  [What  to  be  money  order  funds.]  AU  money  received  for 
the  sale  of  money-orders,  including  all  fees  thereon,  all  money  transferred 
from  the  postal  revenues  to  the  money-order  funds,  all  money  transferred 
or  paid  from  the  money-order  funds  to  the  service  of  the  Post-OfBce  De- 
partment, and  all  money-order  funds  transferred  from  one  postmaster  to 
another,  shall  be  deemed  and  taken  to  be  money-order  funds  and  money 
in  the  Treasury  of  the  United  States.  And  it  shall  be  the  duty  of  the 
assistant  treasurer  of  the  United  States  to  open,  at  the  request  of  the  Post- 
master-General, an  account  of  **  money-order  funds  "  deposited  by  post- 
masters to  the  credit  of  the  Postmaster-General,  and  of  drafts  against  tht» 
amount  so  deposited,  drawn  by  him  and  countersigned  by  the  Sixth  Auditor. 
[B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  299. 

The  '*  Sixth  Auditor  "  mentioned  in  this  section  is  now  known  as  the  Auditor  for  the 
Post  Office  Department.     See  Treasury  1:)epartment. 

Money-order  funds  in  other  offices  upon  5th  Oir.  1901 )   1Q7  Fed.  412,  46  €•  C.  A. 

which    a    postmaster    can    draw,    which  387. 

would  be  nunierous  and  distantly  located,  Money  received  by  a  rural  mail  carrier 

do  not  constitute  money-order   funds   in  from  his  patrons,  with  a  view  to  buy  for 

his  custody.     U.  S.  v.  Norton,   (C.  C.  A.  them  a  postal  money   order,  though  ac- 
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eepted  by  the  carrier  by  the  permiseion  for  the  embezzlement  of  which  he  may  be 
or  direction  of  the  Postmaster  General,  prosecuted.  U.  S.  v.  Mann,  (S.  D.  Q«. 
does  not  constitute  "  money  order  funds  *'       1007 )   1€0  Fed.  562. 

Sec.  4046.  [I>up]icat68  of  lost  checks  drawn  in  favor  of  postmaster.] 
•  •  •  Disbursing  officers  of  the  United  States  shall  issue,  under  regu- 
lations to  be  prescribed  by  the  Secretary  of  the  Treasury,  duplicates  of 
lost  checks  drawn  by  them  in  favor  of  any  postmaster  on  account  of  money- 
order  or  other  public  funds  received  by  them  from  some  other  postmaster. 
[R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  209;  Act  of  March  3,  1873,  ch.  272.  17  Stat. 
L.  604. 

As  originally  enacted  this  section  contained,  preceding  the  provisions  here  given, 
other  provisions  relating  to  the  embezzlement,  by  postmasters,  clerks  or  employees, 
of  money  order  funds.  This  was  incorporated  in  Penal  Laws,  |  226,  vol.  7,  p.  851, 
and  repealed  by  section  341  thereof,  vol.  7,  p.  080. 

S.  S.  sec  4047*   This  section  was  as  foUoii^s: 

"  Sec.  4047.  Postmasters  at  money-order  offices  may  be  aUowed,  as  compensation  for 
issuing  and  paying  money-orders,  not  exceeding  one-third  of  the  whole  amount  of  fees 
collected  on  orders  issued,  and  one-fourth  of  one  per  centum  on  the  gross  amount  of 
orders  paid  at  their  respective  offices,  provided  such  compensation,  together  with  the 
postmaster's  salary,  shall  not  exceed  four  thousand  dollars  per  annum,  except  in  the 
ease  of  the  postmaster  at  New  York  City."  Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.300. 

It  was  superseded  by  the  provisions  of  Act  of  March  3,  1883,  ch.  123,  I  4,  as  modified 
by  Act  of  June  29,  1886,  en*.  560,  and  as  thus  modified  amended  by  Act  of  Jan.  27, 
1894,  ch.  21,  f  3,  infra,  p.  236. 

See  for  cases  construing  this  section,  Shipman  v.  U.  S.,  (1892)  27  Gt.  01.  120;  (1883) 
17  Op.  Atty.-Gen.  627. 

S.  S.  sec.  4048.    This  section  was  as  follows: 

''Sec.  4048.  The  Postmaster-General  may  pay  out  of  the  proceeds  of  the  monev-order 
business  the  cost  of  stationery  and  such  incidental  expenses  as  are  necessary  for  the 
transaction  of  that  business."    Act  of  June  8,  1872,  eh.  335,  17  Stat.  L.  300. 

It  was  expressly  repealed  by  Act  of  March  3,  1897,  ch.  335,  20  Stat.  L.  648. 

See  for  case  construing  this  section,  Shipman  v.  U.  S.,  (1802)  27  Ct.  01.  120. 


Sec.  2.  Blanks,  blank-books,  etc.,  in  money-order  business,  how  ob- 
tained.] •  •  •  And  all  blanks,  blank-books,  and  printed  or  engraved 
matter  supplied  to  postmasters  by  the  Postmaster-General  or  used  in  his 
department  for  the  transaction  of  the  money-order  business  shall  be  ob- 
tained from  the  lowest  responsible  bidders  for  furnishing  printed  and 
engraved  matter,  respectively,  under  separate  advertisements  calling  for 
proposals  to  furnish  the  same  for  a  period  of  four  years,  upon  such  con- 
ditions as  the  Postmaster-General  may  prescribe :  Provided,  That  the  Pub- 
lic Printer  and  the  Chief  of  the  Bureau  of  Engraving  and  Printing  of  the 
Treasury  Department  shall  submit,  respectively,  estimates  of  the  cost  of 
furnishing  such  printed  and  engraved  matter  as  may  be  required  for  use 
in  the  money-order  business,  and  they  shall  furnish  such  printed  and  en- 
graved matter  whenever  upon  their  estimates  of  cost  the  expenditure 
therefor  will  be  less  than  upon  proposals  made  as  above  provided  for. 
[.22  Stat.  L.  527.] 

The  foregoing  section  2  and  the  following  sections  3-6  are  from  an  Act  of  March  3, 
1883,  ch.  123,  entitled  *'An  Act  to  modify  the  postal  money-order  system,  and  for  other 
purposes." 

Section  1  of  this  Act  related  to  the  issue  of  postal  notes  payable  to  bearer  for  sums 
under  five  dollars.    It  was  amended  by  Act  of  Jan.  3,  1887,  ch.  13,  f  1,  24  Stat.  L,  354. 
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Both  these  sections  were  directly  ret>ealed  by  Act  of  Jan.  27,  1*894,  ch.  21,  |  1,  28  Stat 
L.  30. 

Postal  notes  were  again  authorized  by  the  Act  of  March  4,  1911,  ch.  241,  §  8,  infra, 
p.  240. 

The  omitted  part  of  the  foregoing  section  2  provided  that  the  provisions  of  R.  S.  sees. 
3834,  4027,  4030,  4039,  4041-4046.  4048,  should  apply  to  posUl  notes  as  well  as  to 
money  orders,  and  provided  for  an  agent  and  assistants  to  distribute  postal  notes.  It 
was  directly  repealed  by  Act  of  Jan.  27,  1894,  ch.  21,  §  1,  28  Stat.  L.  30. 


The  prDvision  requixing  the  Chief  of  the 
Bureau  of  Engraving  and  Printing  to  sub- 
mit estimates  and  to  perform  the  work  if 
his  estimates  be  lower  than  the  proposals 
of  the  other  bidders,  is  mandatory  in  its 
provisions;  if,  however,  by  reason  of  sub-, 
sequent  legislation  or  inadequate  facili- 
ties, the  statute  has  become  impossible 
of  execution,  such  facts  may  properly  be 
considered  in  submitting  the  bids  and 
also  may  properly  be  considered  by  the 
Postmaster  General  in  making  the  awards* 
(1891)  20  Op.  Atty.-Gen.  132. 

Time  of   submission   of   estimates   by 


public  printer. —  There  is  a  dear  distinc- 
tion between  proposals  made  by  private 
bidders  and  estimates  submitted  by  the 
public  printer,  and  there  is  no  statutory 
requirement  that  the  latter  shall  be  sub- 
mitted before  or  at  the  time  the  former 
are  made.  Estimates  furnished  by  the 
public  printer,  as  provided  for  by  thia 
section,  for  supplying  the  money-order 
service  with  forms  and  blank  books,  may 
be  accept^,  which  are  submitted  subse- 
quent to  the  final  date  for  the  receipt 
of  proposals  from  private  bidders.  (1912) 
29  Op.  Atty.-Gen.  329. 


Sec.  3.  [Amount  of  orders  and  fees.]  That  a  money  order  shall  not  be 
ksued  for  more  than  one  hundred  dollars,  and  that  fees  for  domestic  money 
orders  shall  be  as  follows,  to  wit : 

For  orders  not  exceeding  two  dollars  and  fifty  cents,  three  cents. 

For  orders  exceeding  two  dollars  and  fifty  cents  and  not  exceeding  five 
dollars,  five  cents. 

For  orders  exceeding  five  dollars  and  not  exceeding  ten  dollars,  eight 
Cents, 

For  orders  exceeding  ten  dollars  and  not  exceeding  twenty  dollars,  ten 
cents. 

For  orders  exceeding  twenty  dollars  and  not  exceeding  thirty  dollars, 
twelve  cents. 

For  orders  exceeding  thirty  dollars  and  not  exceeding  forty  dollars, 
fifteen  cents. 

For  orders  exceeding  forty  dollars  and  not  exceeding  fifty  dollars,  eigh- 
t*^n  cents. 

For  orders  exceeding  fifty  dollars  and  not  exceeding  sixty  dollars,  twenty 
cents. 

For  orders  exceeding  sixty  dollars  and  not  exceeding  seventy-five  dollars, 
twenty-five  cents. 

l^'or  orders  exceeding^  seventy-five  dollars  and  not  exceeding  one  hundred 
dollars,  thirty  cents.    [22  Stat,  L.  527,  as  amended  hy  28  Stat.  L.  31.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1894,  ch.  21,  S  2. 
The  amendment  reduced  the  fees  for  orders  in  the  amounts  named  and  superseded  the 
provisions  of  the  prior  Act  of  June  29,  1886,  ch.  668,  24  Stat.  L.  86,  reducing  the  fee  on 
orders  not  exceedmg  five  dollars  from  eight  cents  to  five  cents. 

This  section  superseded  R.  S.  sec.  4032,  noted  supra,  p.  228. 

The  Act  of  March  1,  1899,  ch.  327,  f  5,  infra,  p.  239,  authorized  the  Superintendent 
of  the  Money-Order  System  to  draw  money  orders  without  the  exaction  of  fees  for  the 
purpose  of  correcting  errors  made  by  issumg  or  paying  postmasters. 

Sec.  4.  [Clerks  in  money-order  offices  — in  international  exchange  offices 
— postmasters'  salaries.]  That  postmasters  at  money-order  post  offices  of 
the  first  and  second  classes  may  be  allowed  by  the  Postmaster-General  to  em- 
ploy such  number  of  clerks  in  the  transaction  of  their  money-order  business. 
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and  at  such  rates  of  compensation,  respectively,  as  he  may  deem  expedient. 
The  allowances  for  clerk  hire  made  to  postmasters  of  the  first  and  second 
elpss  post  offices  by  the  Postmaster-General,  out  of  the  annual  appropriation 
for  clerks  in  post-offices,  shall  cover  the  cost  of  clerical  services  of  all  kinds 
in  such  post-offices,  including  the  cost  of  clerical  labor  in  the  money-order 
business.  And  at  all  other  money-order  post-offices  the  compensation  for 
the  clerical  labor  in  the  money-order  business  shall  be  paid  out  of  the  fees 
received  for  the  issue  of  money  orders,  and  shall  be  three  cents  for  each 
domestic  or  international  money  order  issued :  Provided^  That  the  Post- 
master-General may  allow  to  the  postmaster  at  each  international  exchange 
office  such  additional  amount  in  each  case,  out  of  the  annual  appropriation 
for  clerks  in  postroffices,  as  he  may  deem  expedient  to  enable  these  post- 
masters to  obtain  the  clerical  labor  necessary  for  the  performance  of  such 
special  duties  as  are  imposed  upon  them  by  the  operations  of  the  money- 
order  system  and  are  not  required  of  other  postmasters:  And  provided 
further.  That  the  salaries  of  postmasters,  as  fixed  by  law,  shall  be  deemed 
and  taken  to  be  full  compensation  for  the  responsibility  and  risk  .incurred 
and  for  the  personal  services  rendered  by  them  as  custodians  of  the  money- 
order  and  other  funds  of  the  Post-Office  Department.  [22  8iat.  L.  528,  as 
amended  by  28  Stat  L.  31.] 

Ab  originaUy  enacted  this  section  was  as  follows: 

"  Ssc.  4.  That  postmasters  at  money-order  post-offices  whose  annual  salary  is  not  less 
than  three  thousand  dollars  may  be  allow«l  by  the  Postmaster-General  to  employ  such 
number  of  clerks  in  the  transaction  of  their  money-order  business,  and  at  such  rates  of 
compensation,  respectively,  as  he  may  deem  expedient;  and  at  all  other  money-order 
post-officeA  the  compensation  for  the  clerical  labor  employed  in  the  money-order  busi- 
ness, including  the  issue  and  payment  of  postal  notes,  shall  be  three  and  one-half  cents 
for  each  domestic  or  international  money-order  issued,  paid,  or  repaid,  and  one  cent 
for  each  postal  note  issued,  and  three-quarters  of  one  cent  for  eacn  postal  note  paid 
thereat,  and  in  case  any  office  is  designated  to  receive  on  deposit  surplus  money-order 
funds  from  other  post-offices,  three  and  one-half  cents  for  each  certificate  issued  in 
acknowledgment  of  the  receipfet  of  such  funds ;  but  the  total  allowance  made  by  the 
Postmaster-General  for  money-order  clerks  at  any  first-class  office  shaU  be  based,  as 
nearly  as  possible,  upon  the  number  of  transactions,  at  the  same  rate  for  each  trans- 
action as  is  above  fixed  for  the  compensation  of  clerical  labor  at  other  post-offices,  and 
the  compensation  of  the  postmasters  and  the  clerks  provided  for  in  this  section  shall  be 
paid  out  of  the  fees  received  for  the  issue  of  money-orders  and  postal  notes:  Provided, 
That  in  addition  to  an  allowance  for  clerical  service  at  the  rates  above  mentioned,  the 
Postmaster-General  may  allow  to  tiie  postmaster  at  New  York,  New  York,  to  the  post- 
master at  San  Francisco,  California,  to  the  postmaster  at  Portland,  Oregon,  and  to  the 
postmaster  at  each  international  exchange  office,  such  amount  in  each  case,  out  of  the 
proceeds  of  the  money-order  business,  as  he  may  deem  expedient  to  enable  these  post- 
masters to  obtain  the  clerical  labor  necessary  for  the  performance  of  such  special  duties 
as  are  imposed  upon  them  by  the  operations  of  the  money-order  system,  and  are  not 
required  of  other  postmasters :  And  provided  further,  That  credit  shall  not  be  allowed 
to  a  postmaster  at  a  first-class  office  on .  account  of  any  expenditure  in  payment  of  cleri- 
cal service  in  the  money-order  business  of  his  office  except  upon  a  voucher  duly 
receipted  by  the  person  by  whom  such  service  shall  have  been  performed :  And  provided 
further.  That  the  salaries  of  postmasters,  as  fixed  by  law,  shall  be  deemed  and  taken 
to  be  full  compensation  for  tne  responsibility  and  risk  incurred  and  for  the  personal 
services  rendered  by  them  as  custodians  of  the  money-order  and  other  fimds  of  the 
Post-Office  Department." 

This  section  was  first  modified  by  an  Act  of  June  29,  18Sfi,  ch.  569,  24  Stat.  L.  87,  and 
as  so  modified,  was  aniended  to  read  as  given  in  the  text,  by  an  Act  of  Jan.  27,  1894, 
eh.  21,  i  3. 

The  strict  measure  of  accountability  to  Office  Department.    U.  S.  r.  Bryan,  (N.  D. 

which  postmasters  are  held  is  shown  by  Cal.  1897)  82  Fed.  290,  affirmed  (C.  C.  A. 

the  concluding  portion  of  the  section,  to-  9th  Cir.  1898)  90  Fed.  473,  61  U.  8.  App. 

gether  with  various  Acts  of  Congress  and  250,  33  C.  Q.  A.  617,  53  I^  B.  A.  218, 
tile  rules  and   regulations   of  the  Post 
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Sec.  5.  [Unpaid  mon^  orders  —  report  and  dupoeition.]  That  the 
Auditor  of  the  Treasury  for  the  Post-Oifice  Department  shall,  as  soon  as 
practicable  after  this  Act  takes  effect,  transmit  to  the  Postmaster-General  a 
statement  of  the  aggregate  amount  of  domestic  money  orders  and  postal 
notes  which  shall  have  remained  unpaid  for  a  period  of  one  year  or  more 
from  the  last  day  of  the  month  of  their  issue. 

It  shall  be  the  duty  of  the  postmasters  at  all  money-order  offices  to  render 
to  the  Auditor  of  the  Treasury  for  the  Post-Office  Department  a  monthly 
statement,  beginning  at  the  end  of  the  first  month  of  the  fiscal  year  com- 
mencing July  first,  eighteen  hundred  and  ninety-four,  of  all  domestic  money 
orders  payable  at  their  respective  offices,  as  evidenced  by  advice,  remaining 
unpaid  for  one  year  from  the  last  day  of  the  month  of  issue,  such  statement 
to  be  accompanied  by  the  advice  and  not  to  include  any  money  orders 
issued  at  a  date  prior  to  June  thirtieth,  eighteen  hundred  and  ninety-three, 
and  the  amount  of  money  represented  by  the  Auditor's  statement,  and  by 
the  monthly  statements  of  the  postmasters,  as  certified  to  the  Postmaster- 
General  by  the  Auditor  shall  be  turned  into  the  Treasury  by  the  Postmaster- 
General  for  account  of  the  Post-Office  Department  to  be  used  as  current 
revenues.  And  thereafter  domestic  money  orders  shall  not  be  paid  at  the 
offices  upon  which  they  are  drawn,  or  at  the  offices  of  issue  after  one  year 
from  the  last  day  of  the  month  of  issue  of  such  money  orders;  but  such 
money  orders  shall  be  sent  to  the  Post-Office  Department  and  shall  be  paid 
by  a  warrant  of  the  Postmaster-General  countersigned  by  the  Auditor  of 
the  Treasury  for  the  Post-Office  Department  out  of  any  money  in  the  Treas- 
ury to  the  credit  of  the  Post-Office  Department,  to  the  extent  of  the  moneys 
paid  in  on  this  account,  the  payments  so  made  to  be  charged  to  an  appro- 
priation account  hereby  created  to  be  denominated  **  Unpaid  money  orders 
more  than  one  year  old."    [22  Stat,  L,  528,  as  amended  hy  28  Stat.  L.  32.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Jan«  27>  18M^ 
ch.  21,  I  4. 

Sec.  6.  [Repeal  —  effect.]  That  all  laws  or  parts  of  laws  inconsistent 
with  the  provisions  of  this  act  shall  be  void  in  so  far  as  they  may  apply  to 
cases  which  may  arise  under  this  act :  Provided,  That  the  provisions  of  this 
act  shall  be  put  into  operation  by  the  Postmaster-General  within  six  months 
after  the  date  of  its  approval  by  the  President.    [22  Stat.  L.  529.] 


Sec.  10.  [Limited  money-order  offices.]  That  the  Postmaster-General 
may  authorize  postmasters  at  post-offices  other  than  those  designated  as 
money-order  offices  to  issue  money  orders  in  the  same  form  as  provided  for 
.  in  the  preceding  section  of  this  Act,  excepting  that  such  money  orders  shall 
be  in  such  form  as  to  prevent  their  being  drawn  for  a  sum  in  excess  of  five 
dollars ;  the  rates  for  such  money  orders  to  be  the  same  as  those  provided 
for  in  section  two  of  this  Act,  and  post-offices  so  authorized  shall  be  desig- 
nated **  limited  money-order  offices."     [28  Stat.  L.  33.] 

This  section,  and  the  following  sections  12  and  13  are  from  an  Act  of  Jan.  27,  1894, 
ch.  21,  entitled  ''An  act  to  improve  the  methods  of  accounting  In  the  Post-Office  Depart- 
ment, and  for  other  purposes." 

Section  1  of  this  Act  repealed  the  Act  of  March  3,  1883,  ch.  123,  f  1,  and  the  Act  of 
Jan.  3,  1887,  ch.  13,  |  1,  which  amended  said  section,  and  so  much  of  the  Act  of  March 
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3, 1883,  ch.  123,  i  2,  aa  related  to  postal  aotes.    See.  the  notes  to  said  section  2,  9V/pra, 
p.  235. 

Section  2  of  this  Act  amended  the  Act  of  Mar6h  3,  1883,  ch.  123,  §  3,  supra,  p.  236. 

Section  3  of  this  Act  funended  the  Act  of  March  3,  1883,  ch.  123,  §  4,  9upra,  p.  236. 

Section  4  of  this  Act  amended  the  Act  of  March  3,  1883,  ch.  123,  §  5,  8upra,  p.  238. 

Section  5  repealed  R.  S.  sec.  4036,  noted  supra,  p.  229. 

Sections  6-0  amended  R.  S.  sees.  4039,  4033,  4044  and  4034,  supra,  p.  228  et  seq. 

Section  11  amended  R.  S.  sec.  4040,  supra,  p.  230. 

Sec.  12.  [B^fl^ulatioxifl  —  officer  to  sign  warrants.]  That  the  Post- 
master-General is  hereby  invested  with  power  to  make  all  needful  regula- 
tions for  the  enforcement  of  this  Act,  and  is  hereby  authorized  to  designate 
any  officer  of  the  Post-Office  Department  above  the  grade  of  fourth-class 
clerk  to  sign  all  warrants  authorized  by  this  Act  in  his  stead,  and  such  war- 
rants when  so  signed  shall  be  of  the  same  validity  as  if  they  had  been  signed 
by  the  Postmaster-General.     [28  Stat.  L.  33,] 

See  the  notes  to  the  preceding  section  10  of  this  Act. 

Sec.  13.  [Effect  —  repeal.]  That  this  Act  shall  take  effect  from  and 
after  the  first  day  of  July,  eighteen  hundred  and  ninety-four ;  and  all  laws 
or  parts  of  laws  inconsistent  with  the  provisions  of  this  Act  are  hereby  re- 
pealed.    [28  Stat.  L.  33.] 

See  the  notes  to  section  10  of  this  Act,  supra,  p.  28& 


Sec.  4.  [Payment  of  unpaid  money  orders.]  •  •  •  That  the  Post- 
master-General upon  evidence  satisfactory  to  him,  and  under  such  special 
regulations  as  he  shall  prescribe,  may  cause  payment  to  be  made  in  the 
manner  prescribed  in  sections  four  and  eleven  of  the  Act  approved  Janu- 
ary twenty-seventh,  eighteen  hundred  and  ninety-four,  of  the  amount  of 
any  Money  Order  remaining  unpaid,  after  the  lapse  of  seven  years  from  the 
date  of  its  issue.     [28  Stat.  L.  107,  as  amended  by  29  Stat.  L.  648.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  16,  1894,  ch.  137.  It  was 
amended  by  an  Act  of  March  3,  1897,  ch.  385,  by  inserting  in  lieu  of  the  word  "  ten  " 
which  originally  appeared  the  word  "  seven  "  as  here  given. 

As  so  amended  this  section  contained,  preceding  the  provisions  here  given,  a  further 
provision,  as  f oUows :  **  The  Secretary  of  the  Treasury  and  the  Postmaster-General  shall 
cause  to  be  destroyed  in  such  manner  as  they  may  deem  best  all  Money  Order  State- 
ments rendered  by  Postmasters  and  all  paid  Money  Orders  and  paid  Postal  Notes  accom- 
panying the  same,  now  filed  in  the  office  of  the  Auditor  of  the  Treasury  for  the  Post- 
Office  Department,  or  which  may  hereafter  be  tiled  therein,  after  seven  years  shall  have 
elapsed  from  the  expiration  of  the  period  covered  by  such  statements." 

This  was  superseded  by  the  Act  of  May  27,  1908,  ch.  206,  S  1,  given  under  subdivision 
I  of  this  title,  supra,  p.  35. 

The  Act  of  Jan.  27,  1894,  ch.  21,  §§4  and  11,  mentioned  in  the  text,  amended  the 
Act  of  March  3,  1883,  ch.  123,  §  5,  supra,  p.  238,  and  R.  S.  sec.  4040,  supra,  p.  230, 
respectively. 

In  so  far  as  this  section  relates  to  domestic  money  orders  it  was  superseded  by  the 
Act  of  May  27,  1908,  ch.  206,  infra,  p.  240. 


Sec.  5.  pidentiflcation  of  payee,  etc. —  orders  to  correct  errors  —  form 
ef  orders.]  On  and  after  April  first,  eighteen  hundred  and  ninety-nine, 
postmasters  shall  not  issue  any  money  order  conditioned  that  identificatio.x 
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of  payee,  endorsee,  or  attorney  may  be  waived,  nor  shall  any  postmaster 
pay  any  money  order  issued  on  .or  subsequent  to  said  date  without  requir- 
ing identification  of  the  payee,  endorsee,  or  attorney.  Money  orders  may 
be  drawn  by  the  Superintendent  of  the  Money-Order  System  without  the 
exaction  of  an  additional  fee  for  the  purpose  of  correcting  errors  made  by 
issuing  or  paying  postmasters;  and  the  PostmasterrGteneral  shall  prescribe 
the  forms  for  the  issue  of  money  orders.     [30  8t€U.  L,  966.^ 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1889,  ch.  327. 


[Payment  of  unpaid  domestic  money  oi^ders.]  •  •  •  That  the 
Postmaster-General,  upon  evidence  satisfactory  to  him,  and  under  such 
special  regulations  as  he  shall  prescribe,  may  cause  payment  to  be  made  in 
the  manner  prescribed  in  sections  four  and  eleven  of  the  Act  approved 
January  twenty-seventh,  eighteen  hundred  and  ninety-four,  of  the  amount 
of  any  domestic  money  order  remaining  unpaid  after  the  lapse  of  three 
years  from  the  date  of  its  issue.  And  it  shall  hereafter  be  the  duty  of  the 
Auditor  for  the  Post-Offlce  Department  to  maintain  a  complete  and  perma- 
nent record  of  all  unpaid  money  orders  issued  by  postmasters  in  the  United 
States,  or  such  of  its  insular  possessions  as  are  amenable  to  the  authority  of 
the  Postmaster-General  for  payment  within  its  own  territory,  such  record 
to  serve  as  a  basis  for  adjudicating  claims  for  payment  by  warrant  of  the 
amounts  of  said  orders.    [35  Stat,  L.  416.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  Mav  27,  1908,  ch.  206. 

This  provision  superseded  in  part  the  Act  of  July  16,  1894^  ch.  187^  %  4,  given  ab 
amended,  supra,  p.  239. 

The  Act  of  Jan.  217,  1894,  ch.  21,  §f  4  and  11,  mentioned  In  the  text,  amended 
respectively  the  Act  of  March  d,  1883,  ch.  123,  {  5,  supra,  p.  238,  and  R.  S.  aec.  4040^ 
supra,  p.  23a 


Sec.  8.  [Postal  notes  authorised  —  denominatioBS  —  good  for  six 
months  — not  indorsable — liability  canceled  by  payment.]  That  the 
Postmaster  General  may  authorize  postmasters  at  such  offices  as  he  shall 
designate,  under  such  regulations  as  he  shall  prescribe,  to  issue  and  pay 
money  orders  of  fixed  denominations,  not  exceeding  ten  dollars,  to  be  known 
as  postal  notes. 

That  postal  notes  shall  be  valid  for  six  calendar  months  from  the  last  day 
of  the  month  of  their  issue,  but  thereafter  may  be  paid  under  such  regula- 
tions as  the  Postmaster  General  may  prescribe. 

That  postal  notes  shall  not  be  negotiable  or  transferable  through  indorse- 
ment. 

That  if  a  postal  note  has  been  once  paid,  to  whomsoever  paid,  the  United 
States  shall  not  be  liable  for  any  further  claim  for  the  amount  thereof. 
[36  Stat.  L,  1340.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch.  241. 

Previous  provisions  relating  to  the  issue  of  postal  notes  were  made  by  the  Act  of 
March  3,  1883,  ch.  123,  §  1,  as  amended  by  the  Act  of  Jan.  3,  1887,  ch.  13,  i  1,  24  Stat. 
L.  353,  both  of  which  Acts  were  repealed  by  the  Act  of  Jan.  27,  1894,  ch.  21,  I  1,  S8 
Stat  L.  30. 
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[Certain  ordan  not  to  be  aseorted — atatement  to  be  retained.]   •   •   • 

Hereafter  the  Auditor  for  the  Post  Office  Depairtment  shall  not  assort  and 
Terify  the  money  orders  pertaining  to  postmasters'  issued  lists  covering  the 
period  from  January  first,  nineteen  hundred  and  twelve,  to  June  thirtieth, 
nineteen  hundred  and  twelve:  Provided,  That  the  statements  for  said 
period  and  accompanying  money  orders  shall  be  retained  as  a  part  of  the 
record  of  unpaid  money  orders  required  by  the  Act  approved  May  twenty* 
seventh,  nineteen  hundred  and  eight.    [37  Stat.  L,  915,] 

Hiis  is  from  the  Deficiency  Appropriation  Act  of  March  4,  1913,  ch.  149. 
The  Act  of  May  27,  1906,  ch.  206,  to  which  reference  is  made  in  the  text,  is  giyen 
mipra,  p.  240. 


An  Act  To  regulate  the  payment  of  postal  money  orders. 

[Act  of  Feb.  6y  1914,  ch.  15,  38  Stat  L,  280.] 

[Postal  money  orders  —  form — payment.]  That  under  such  rules  and 
regulations  as  the  Postmaster  General  shall  prescribe  postal  money  orders 
may  be  issued  payable  at  any  money-order  post  office,  and  on  and  after  the 
date  upon  which  such  rules  and  regulations  become  effective  all  money 
orders  shall  be  legally  payable  at  any  money-order  post  office,  although 
drawn  on  a  specified  office;  and  that  all  laws  or  part  of  laws  in  conflict 
herewith  are  hereby  repealed.     [38  Stat,  L.  280,] 


XV.  SAVINOS  DEPOSITORIES 

An  Act  To  establish  postal  savings  depositories  for  depositing  savings  at 
interest  with  the  security  of  the  Government  for  repayment  thereof , 
and  for  other  purposes. 

[Act  of  June  25, 1910,  ch,  386,  36^  Stat.  L.  814,] 

[Sbg.  1.]  [Postal  savings  depositories  —  board  of  trustees  to  control  — 
eompoBition — regulations,  etc. —  annual  report  to  Congress  —  details  — 
postal  service  expenses.]  That  there  be,  and  is  hereby,  created  a  board 
of  trustees  for  the  eontrol,  supervision,  and  administration  of  the  postal 
savings  dex>ository  offices  designated  and  established  under  the  provisions  of 
this  Act,  and  of  the  funds  received  as  deposits  at  such  postal  savings  depos- 
itory offices  by  virtue  thereof.  Said  board  shall  consist  of  the  Postmaster- 
General,  the  Secretary  of  the  Treasury,  and  the  Attorney-General,  sev- 
erally, acting  ex  ofKcio,  and  shall  have  power  to  make  all  necessary  and 
proper  regulations  for  the  receipt,  transmittal,  custody,  deposit,  investment, 
and  repayment  of  the  funds  deposited  at  postal  savings  depository  offices. 

The  board  of  trustees  shall  submit  a  report  to  Congress  at  the  beginning 
of  each  regular  session  showing  by  States  and  Territories  (for  the  preceding 
fiscal  year)  the  number  and  names  of  post-offices  receiving  deposits,  the 
aggregate  amount  of  deposits  made  therein,  the  aggregate  amount  of  with- 
drawals therefrom,  the  number  of  depositors  in  each,  the  total  amount 
standing  to  the  credit  of  all  depositors  at  the  conclusion  of  the  year,  the 
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amount  of  such  deposits  at  interest,  the  amount  of  intierest  received  thereon, 
the  amount  of  interest  paid  thereon,  the  amount  of  deposits  surrendered 
by  depositors  for  bonds  issued  by  authority  of  this  Act,  and  the  number  and 
amount  of  unclaimed  deposits.  Also  the  amount  invested  in  government 
securities  by  the  trustees,  the  amount  of  extra  expense  of  the  Post-Office 
Department  and  the  postal  service  incident  to  the  operation  of  the  postal 
savings  depository  system,  the  ainount  of  work  done  for  the  savings 
depository  system  by  the  Post-OflSce  Department  and  postal  service  in  the 
transportation  of  free  mail,  and  all  other  facts  which  it  may  deem  pertinent 
and  proper  to  present.     [36  Stat.  L.  814.] 

This  is  the  first  section  of  the  "  Postal  Savings  Bank  Act." 

Seo.  2.  [Free  transportation  of  official  mail  —  report.]  That  provi- 
sions of  section  three  of  the  Act  of  July  fifth,  eighteen  hundred  and  eighty- 
four,  entitled  "An  Act  making  appropriations  for  the  service  of  the  Post 
OflSce  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty-five,  and  for  other  purposes,  *'  are  hereby  extended  and 
made  applicable  to  all  official  mail  matter  pertaining  to  the  business  of  the 
postal  savings  system ;  and  hereafter  the  board  of  trustees  for  the  control, 
supervision,  and  administration  of  the  postal  savings  depository  system 
shall  not  be  required  to  show  in  the  annual  report  prescribed  by  section  one 
of  the  Act  of  June  twenty-fifth,  nineteen  hundred  and  ten,  establishing 
such  system,  the  amount  of  work  done  for  that  system  by  the  Post  Office 
Department  and  postal  service  in  the  transportation  of  free  mail.  [36 
Stat.  L.  815,  as  amended  hy  38  Stat.  L.  716.] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  2.  That  the  Postmaster-General  is  hereby  directed  to  prepare  and  issue  special 
stamps  of  the  ne^cessary  denominations  for  use,  in  lieu  of  penalty  or  iranked  envelopes, 
in  the  transmittal  of  free  mail  resulting  from  the  administration  of  this  Act.^' 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Sept.  23,  1^14,  ch.  308. 

The  Act  of  July  5,  18S4,  ch.  234,  §  3,  mentioned  in  the  text,  amended  the  Act  of 
March  3,  1879,  ch.  180,  §  29,  and  is  therein  incorporated  as  given  supra,  p.  121. 

The  Act  of  June  25,  19 10,  ch.  386,  §  1,  mentioned  in  this  section,  is  given  in  the  pre- 
ceding paragraph  of  the  text. 

Sec.  3.  [Designation  of  post-offices.]  That  said  board  of  trustees  is 
hereby  authorized  and  empowered  to  designate  such  post-offices  as  it  may 
select  to  be  postal  savings  depository  offices,  and  each  and  every  post^ffice 
so  designated  by  order  of  said  board  is  hereby  declared  to  be  a  postal  savings 
depository  office  within  the  meaning  of  this  Act  and  to  be  authorized  and 
required  to  receive  deposits  of  funds  from  the  public  and  to  account  for 
and  dispose  of  the  same,  according  to  the  provisions  of  this  Act  and  the 
regulations  made  in  pursuance  thereof.  Each  postal  savings  depository 
office  shall  be  kept  open  for  the  transaction  of  business  during  such  hours 
as  the  Postmaster-Qeneral,  with  the  approval  of  the  board  of  trustees,  shall 
direct.    [36  Stat.  L.  815.] 

Seo.  4.  [Opening  accounts  —  persons  qualified  —  limitation.]  That 
accounts  may  be  opened  and  deposits  made  in  any  postal  savings  depository 
established  under  this  Act  by  any  person  of  the  age  of  ten  years  or  over,  in 
his  or  her  own  name,  and  by  a  married  woman  in  her  own  name  and  free 
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from  any  control  or  interference  by  her  husband ;  but  no  person  shall  at  the 
same  time  have  more  than  one  postal  savings  account  in  his  or  her  own  right. 
[36  Stat  L.  815.] 

Ihiplicatioii  of  acoountB. —  This  section  not  be  treated  as  a  proper  basis  for  the 

Srohibits  the  opening  of  more  than  one  exchange  of  deposits  for  postal  savings 

eposit  account  with  the  postal  savings  bonds  under  the  provisions  of  section  10. 

system,    and   if   an    unauthorized   second  (1912)   29  Op.  Auy.-Gen.  316. 
postal  savings  ac<»unt  is  opened,  it  can- 

Sec.  5.  [Pass  books,  etc. — other  devices.]  That  the  postmaster  at  a 
postal  savings  depository  oflBce  shall,  upon  the  making  of  an  application  to 
open  an  account  under  this  Act  and  the  submission  of  an  initial  deposit, 
deliver  to  the  depositor  a  pass  book  free  of  cost,  upon  which  shall  be  written 
the  name  and  signature  or  mark  of  the  depositor  and  such  other  memoranda 
as  may  be  necessary  for  purposes  of  identification,  in  which  pass  book 
entries  of  all  deposits  and  withdrawals  shall  be  made  in  both  figures  and 
writing:  Provided,  That  the  Postmaster-Qeneral  may,  with  the  approval 
of  the  board  of  trustees,  adopt  some  other  device  or  devices  in  lieu  of  a  pass 
book  as  a  means  of  making  and  preserving  evidence  of  deposits  and  with- 
drawals.    [36  Stat.  L.  815.] 

Sec.  6.  [Bestriction  of  deposits  —  cards  for  small  amounts — savings 
stampB  —  credited  on  deposits  —  canoellation — preparation  of  cards  and 
stamps.]  That  at  least  one  dollar,  or  a  larger  amount  in  multiples 
thereof,  must  be  deposited  before  an  account  is  opened  with  the  person 
depositing  the  same,  and  one  dollar,  or  multiples  thereof,  may  be  deposited 
after  such  account  has  been  opened,  but  no  one  shall  be  permitted  to  deposit 
more  than  one  hundred  dollars  in  any  one  calendar  month :  Provided,  That 
in  order  that  smaller  amounts  may  be  accumulated  for  deposit  any  person 
may  purchase  for  ten  cents  from  any  depository  office  a  postal  savings  card 
to  which  may  be  attached  specially  prepared  adhesive  stamps,  to  be  known 
as  ''  postal  savings  stamps,"  and  when  the  stamps  so  attached  amount  to 
one  dollar,  or  a  larger  sum  in  multiples  thereof,  including  the  ten-cent 
postal  sayings  card,  the  same  may  be  presented  as  a  deposit  for  opening  an 
account,  and  additions  may  be  made  to  any  account  by  means  of  such  card 
and  stamps  in  amounts  of  one  dollar,  or  multiples  thereof,  and  when  a  card 
and  stamps  thereto  attached  are  accepted  as  a  deposit  the  postmaster  shall 
immediately  cancel  the  same.  It  is  hereby  made  the  duty  of  the  Postmaster- 
Genersil  to  prepare*  such  postal  savings  cards  and  postal  savings  stamps  of 
denominations  of  ten  cents,  and  to  keep  them  on  sale  at  every  postal  savings 
depository  office,  and  to  prescribe  all  necessary  rules  and  regulations  for 
the  issue,  sale,  and  cancellation  thereof.     [36  Stat.  L.  815.] 

This  section  has  been  amended  by  the  Act  of  May  18,  1916,  ch.  126,  §  1.  See  Pamph. 
Supp.  No.  7  Fed.  Stat.  Ann.  23;  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  7.  [Interest  on  deposits  —  balance  limited.]  That  interest  at  the 
rate  of  two  per  centum  per  annum  shall  be  allowed  and  entered  to  the 
credit  of  each  depositor  once  in  each  year,  the  same  to  be  computed  on 
snch  basis  and  under  such  rules  and  regulations  as  the  board  of  trustees 
may  prescribe ;  but  interest  shall  not  be  computed  or  allowed  on  fractions 
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of  a  dollar :  Provided,  TJiat  the  balance  to  the  credit  of  any  one  person 
shall  never  be  allowed  to  exceed  five  hundred  dollars,  exclusive  of  accumu- 
lated interest.     [36  Stat.  L.  816.] 

This  section  has  been  amended  by  an  Act  of  May  18,  1916,  ch.  12e,  |  1.  See  Pamph. 
Supp.  No.  7,  Fed.  Stat.  Ann.  23;  1918  8upp.  Fed.  Stat.  Ann. 

Sii:c.  8.  [Withdrawals  —  payment  by  banks — no  charge  for  cashing^ 
etc.]  That  any  depositor  may  withdraw  the  whole  or  any  part  of  the 
funds  deposited  to  his  or  her  credit,  with  the  accrued  interest,  upon  demand 
and  under  such  regulations  as  the  board  of  trustees  may  prescribe.  With- 
drawals shall  be  paid  from  the  deposits  in  the  State  or  Territory,  so  far  as 
the  postal  funds  on  deposit  in  such  State  or  Territory  may  be  sufficient  for 
the  purpose,  and,  so  far  as  practicable,  from  the  deposits  in  the  community 
in  which  the  deposit  was  made.  No  bank  in  which  postal  savings  funds 
shall  be  deposited  shall  receive  any  exchange  or  other  fees  or  compensation 
on  account  of  the  cashing  or  collection  of  any  checks  or  the  performance  of 
any  other  service  in  connection  with  the  postal  savings  depository  system. 
[36  Stat.  L.  816.] 


Sec.  9.  [Funds  to  be  deposited  in  solvent  banks  —  interest 
reserve  fund  —  security  from  banks  —  distribution  of  deposits  locally  — 
deposits  with  treasurer — withdrawals  for  payments  — amount  to  be  in- 
vested in  government  bonds  —  residue  to  remain  on  deposit  —  disposal 
—  application  of  interest^  etc. —  restriction  —  disposal  of  bonds  —  defini- 
tions.] That  the  postal  savings  funds  received  under  the  provisions  of  this 
Act  shall  be  deposited  in  solvent  banks,  whether  organized  under  national 
or  state  laws,  being  subject  to  national  or  state  supervision  and  examina- 
tion, and  the  sums  deposited  shall  bear  interest  at  the  rate  of  not  less  than 
two  and  one-fourth  per  centum  per  annum,  which  rate  shall  be  uniform 
throughout  the  United  States  and  Territories  thereof ;  but  five  per  centum 
of  such  funds  shall  be  withdrawn  by  the  board  of  trustees  and  kept  with 
the  Treasurer  of  the  United  States,  who  shall  be  treasurer  of  the  board  of 
trustees,  in  lawful  money  as  a  reserve.  The  board  of  trustees  shall  take 
from  such  banks  such  security  in  public  bonds  or  other  securities,  sup- 
ported by  the  taxing  power,  as  the  board  may  prescribe,  approve,  and  deem 
sufficient  and  necessary  to  insure  the  safety  and  prompt  pa3rment  of  such 
depositjs  on  demand.  The  funds  received  at  the  postal  savings  depository 
offices  in  each  city,  town,  village,  and  other  locality  shall  be  deposited  in 
banks  located  therein  (substantially  in  proportion  to  the  capital  and  surplus 
of  each  such  bank)  willing  to  receive  such  deposits  under  the  terms  of  this 
Act  and  the  regulations  made  by  authority  thereof,  but  the  amount  depos- 
ited in  any  one  bank  shall  at  no  time  exceed  the  amount  of  the  paid-in  capi- 
tal and  one-half  the  surplus  of  such  bank.  If  no  such  bank  exist  in  any 
city,  town,  village,  or  locality,  or  if  none  where  such  deposits  are  made  will 
receive  such  deposits  on  the  terms  prescribed,  then  such  funds  shall  be 
deposited  under  the  terms  of  this  Act  in  the  bank  most  convenient  to  such 
locality.  If  no  such  bank  in  any  State  or  Territory  is  willing  to  receive 
such  deposits  on  the  terms  prescribed,  then  the  same  shall  be  deposited 
with  the  treasurer  of  the  board  of  trustees,  and  shall  be  counted  in  making 
up  the  reserve  of  five  per  centum.    Such  funds  may  be  withdrawn  from  the 
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treasurer  of  said  board  of  trustees  and  all  other  postal  savings  ftinds,  or 
any  part  of  sueh  funds,  may  be  at  any  time  ynthdrawn  from  banks  and 
savings  depository  offices  for  the  repayment  of  postal  savings  depositors 
when  required  for  that  purpose.  Not  exceeding  thirty  per  centum  of  the 
amount  of  such  funds  may  at  any  time  be  withdrawn  by  the  trustees  for 
investment  in  bonds  or  other  securities  of  the  United  States,  it  being  the 
intent  of  this  Act  that  the  residue  of  such  funds,  amounting  to  sixty-five 
per  centum  thereof,  shall  remain  on  deposit  in  the  banks  in  each  State  and 
Territory  willing  to  receive  the  same  under  the  terms  of  this  Act,  and  shall 
be  a  working  balance  and  also  a  fund  which  may  be  withdrawn  for  invest- 
ment in  bonds  or  other  securities  of  the  United  States,  but  only  by  direc- 
tion of  the  President,  and  only  when,  in  his  judgment,  the  general  welfare 
and  the  interests  of  the  United  States  so  require.  Interest  and  profit  accru- 
ing from  the  deposits  or  investment  of  postal  savings  funds'  shall  be  applied 
to  the  payment  of  interest  due  to  postal  savings  depositors  as  hereinbefore 
provided,  and  the  excess  thereof,  if  any,  shall  be  covered  into  the  Treasury 
of  the  United  States  as  a  part  of  the  postal  revenue :  Provided,  That  postal 
savings  funds  in  the  treasury  of  said  board  shall  be  subject  to  disposition  as 
provided  in  this  Act,  and  not  otherwise :  And  provided  further,  That  the 
board  of  trustees  may  at  any  time  dispose  of  bonds  held  as  postal  savings 
investments  and  use  the  proceeds  to  meet  withdrawals  of  deposits  by  depos- 
itors. For  the  purposes  of  this  Act  the  word  * '  Territory,' '  as  used  herein, 
shall  be  held  to  include  the  District  of  Columbia,  the  District  of  Alaska, 
and  Porto  Rico,  and  the  word  **  bank  "  shall  be  held  to  include  savings 
banks  and  trust  companies  doing  a  banking  business.     [36  Stat.  L.  816.] 

The  "  District  of  Alaaka ''  to  which  reference  is  made  in  the  text  was  organized  as 
the  Territory  of  Alaska  hy  the  Act  of  Aug.  24,  1912,  ch.  387.  See  Alaska,  vol.  1, 
p.  250. 


A  piiyate  hank  organised  under  state 
legislation  may  become  a  depository  un- 
der this  section.  (1912)  29  Op.  Atty.- 
Gen.  420. 

Organised  bank. — ^A  bank  is  "  organized 
under  national  or  state  laws"  within 
the  meaning  of  this  section  when  it  is  in- 
corporated, or  clothed  with  the  essential 
attributes  of  a  corporation  by  virtue  of 
legislative  sanction.  The  mere  authority 
to  transact  a  banking  business,  although 
granted  in  pursuance  of  state  laws,  car- 
ries with  it  no  implication  of  organiza- 
tion under  the  state  laws,  irrespective  of 
whether  such  authority  is  or  is  not  exer- 
cised subject  to  state  supervision  and  exr 
amination.     (1912)  29  Op.  Atty.-GJen.  368. 

Apportionment  of  deposits  among  quali- 
fied hanks. —  When  there  is  no  bank  avail- 
able to  receive  the  funds  in  the  particular 
place  in  which  a  postal  savings  aeposiiory 
M  located,  as  provided  for  under  this  sec- 
tion creating  the  Postal  Savings  System, 
the  deposits  should  be  apportioned  among 
the  qualified  banks  equally  convenient  to 
OTch  locality.  (1911)  29  Op.  Atty.-Gen. 
258. 

Sufficiency  of  securities. —  It  is  imma- 
terial from  what  source  the  bank  obtains 


the  securities  furnished  the  board  of  trus- 
tees as  collateral  to  postal  savings  de- 
posits, provided  the  board  takes  them  in 
pledge  on  a  valuable  consideration  with 
no  other  notice  than  that  they  are  being 
used  in  the  exact  manner  authorized  by 
the  owners  thereof;  and  hence  a  bank 
may  be  permitted  to  pledge  with  the 
board  of  trustees  as  collateral  to  postal 
savings  funds  bonds  loaned  to  it  for  that 
purpose.  When  such  bonds  are  trans- 
ferred to  the  board  of  trustees  by  the 
bank  in  consideration  of  the  deposit  with 
the  bank  of  postal  savings  lunds,  the 
,  board  acquires  a  good  title  thereto  as 
pledgee,  smce  said  bonds  are  negotiable 
instruments  and  the  board  is  a  purchaser 
for  value  without  notice  of  any  flaw  in 
the  title  thereto.  (1912)  29  Op.  Atty.- 
Gen.   333. 

It  is  not  essential  under  this  Act  that 
the  securities  taken  by  the  board  of  trus- 
tees for  the  payment  of  postal  Ravings 
funds  shaU  be  property  of  the  banJk. 
Where  securities  belonging  to  the  direct- 
ors or  stockholders  of  a  bank  are  pledged 
at  their  reouest  with  the  board  of  trus- 
tees in  behalf  of  the  bank  in  consideration 
of  the  deposits  of  postal  savings  funds 
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with  the  bank,  the  requirements  of  the 
Act  are  satisfied.  (1911)  29  Op.  Atty.- 
Gen.  266. 

Municipal  bonds. —  Special  improTement 
municipal  bonds,  which  are  not  limited  in 
their  obligation  to  any  special  fund,  are 
public  bonds  supported  oy  the  general 
taxing  power  of  the  municipality  within 
the  meaning  of  this  section.  (1912)  29 
Op.  Atty.-Gen.  335. 

Improvement  bonds  which  purport  to 
bind  a  city  without  reservation  are  public 
bonds  supported  by  the  taxing  power 
within  the  meaning  of  this  section,  but 
improvement  bonds  which  are  not  pay- 
able out  of  the  general  taxes  are  not  ac- 
ceptable as  security  for  postal  savings 
deposits.     (1912)  29  Op.  Atty.-Gen.  546. 

Public  building  bonds  issued  by  a  state 
and  payable  out  of  a  trust  fund  which  the 
state  is  pledged  merely  to  administer, 
are  not  acceptable  as  security  for  postal 
savings  funds,  as  they  are  not  supported 
by  the  taxing  power  within  the  meaning 


of  this  section.  (1912)  29  Op.  Atty.- 
Gen.  451. 

Good  road  bonds  of  a  township,  issued 
by  the  board  of  commissioners  of  the 
county  of  the  township  under  authority 
of  law,  and  which  are  payable  out  of 
taxes  levied  against  all  the  property, 
both  real  and  personal,  contained  within 
the  limits  of  said  township  without  any 
restrictions  or  limitations,  may  be  ac- 
cepted as  security  for  deposits  of  postal 
savings  funds  consistently  with  this  sec- 
tion, and  with  regulations  of  the  board 
of  trustees.  (1912)  29  Op.  Atty.-Gen. 
425. 

The  sufficiency  of  any  bonds  offered  as 
security  for  the  deposit  of  postal  savings 
funds,  even  if  they  fall  within  the  class 
**  public  bonds  or  other  securities  sup- 
ported by  the  taxing  power,"  rests  en- 
tirely in  the  uncontroued  discretion  of 
the  board  of  trustees.  (1912)  29  Op. 
Atty.-G^.  425. 


Sec.  10.  [Issue  of  bonds  to  depositon  —  interest  rate — payable  in  gold 
—  conditions  of  issue — regulations — investment  of  savings  fund  in  — 
exempt  from  taxes  —  not  receivable  for  national  bank  circulation.]  That 
any  depositor  in  a  postal  savings  depository  may  surrender  his  deposit,  or 
any  part  thereof,  in  sums  of  twenty  dollars,  forty  dollars,  sixty  dollars, 
eighty  dollars,  one  hundred  dollars,  and  multiples  of  one  hundred  dollars 
and  five  hundred  dollars,  and  receive  in  lieu  of  such  surrendered  deposits, 
under  such  regulations  as  may  be  established  by  the  board  of  trustees,  the 
amount  of  the  surrendered  deposits  in  United  States  coupon  or  registered 
bonds  of  the  denominations  of  twenty  dollars,  forty  dollars,  sixty  dollars, 
eighty  dollars,  one  hundred  dollars,  and  five  hundred  dollars,  which  bonds 
shall  bear  interest  at  the  rate  of  two  and  one-half  per  centum  per  annum, 
payable  semiannually,  and  be  redeemable  at  the  pleasure  of  the  United 
States  after  one  year  from  the  date  of  their  issue  and  payable  twenty  years 
from  such  date,  and  both  principal  and  interest  shall  be  payable  in  United 
States  gold  coin  of  the  present  standard  of  value:  Provided,  That  the 
bonds  herein  authorized  shall  be  issued  only  (first)  when  there  are  out- 
standing bonds  of  the  United  States  subject  to  call,  in  which  case  the 
proceeds  of  the  bonds  shall  be  applied  to  the  redemption  at  par  of  outstand- 
ing bonds  of  the  United  States  subject  to  call,  and  (second)  at  times  when 
under  authority  of  law  other  than  that  contained  in  this  Act  the  Govern- 
ment desires  to  issue  bonds  for  the  purpose  of  replenishing  the  Treasury, 
in  which  case  the  issue  of  bonds  under  authority  of  this  Act  shall  be  in 
lieu  of  the  issue  of  a  like  amount  of  bonds  issuable  under  authority  of  law 
other  than  that  contained  in  this  Act :  Provided  further,  That  the  bonds 
authorized  by  this  Act  shall  be  issued  by  the  Secretary  of  the  Treasury 
under  such  regulations  as  he  may  prescribe :  And  provided  further.  That 
the  authority  contained  in  section  nine  of  this  Act  for  the  investment  of 
postal  savings  funds  in  United  States  bonds  shall  include  the  authority  to 
invest  in  the  bonds  herein  authorized  whenever  such  bonds  may  be  lawfully 
issued:  And  provided  further,  That  the  bonds  herein  authorized  shall  be 
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exempt  from  all  taxes  or  duties  of  the  United  States  as  well  as  from  taxa- 
tion in  any  form  by  or  under  state,  municipal,  or  local  authority:  A'nd 
provided  further,  That  no  bonds  authorized  by  this  Act  shall  be  receiv- 
able by  the  Treasurer  of  the  United  States  as  security  for  the  issue  of  cir- 
culating notes  by  national  banking  associations.    [36  Stat.  L.  817.] 

A  second  postal  savings  account,  being  of  deposits  for  postal  savings  bonds  nnder 
unauthorized,  under  section  4,  cannot  be  the  provisions  of  this  section.  (1912)  29 
treated  as  a  proper  basis  for  the  exchange       Op.  Atty.-Gen.  316. 

Sec.  11.  [Bedemption  of  United  States  bonds  for  savings  investment — 
reissne  to  trustees  of  savings  fund — redemption  of  reissued  bonds.] 

That  whenever  the  trustees  of  the  postal  savings  fund  have  in  their  pos- 
session funds  available  for  investment  in  United  States  bonds  they  may 
notify  the  Secretary  of  the  Treasury  of  the  amount  of  such  funds  in  their 
hands  which  they  desire  to  invest  in  bonds  of  the  United  States  subject  to 
call,  whereupon,  if  there  are  United  States  bonds  subject  to  call,  the  Secre- 
tary of  the  Treasury  shall  call  for  redemption  an  amount  of  such  bonds 
equal  to  the  amount  of  the  funds  in  the  hands  of  the  trustees  which  the 
trustees  desire  to  thus  invest,  and  the  bonds  so  called  shall  be  redeemed  at 
par  with  accrued  interest  at  the  Treasury  of  the  United  States  on  and  after 
three  months  from  the  date  of  such  call,  and  interest  on  the  said  bonds 
shall  thereupon  cease :  Provided,  That  the  said  bonds  when  redeemed  shall 
be  reissued  at  par  to  the  trustees  without  change  in  their  terms  as  to  rate 
of  interest  and  date  of  maturity :  And  provided  further,  That  the  bonds 
so  reissued  may,  in  the  discretion  of  the  Secretary  of  the  Treasury,  be  called 
for  redemption  from  the  trustees  in  like  manner  as  they  were  originally 
called  for  redemption  from  their  former  owners  whenever  there  are  funds 
in  the  Treasury  of  the  United  States  available  for  such  redemption.  [36 
Stat.  L.  818.] 


Sec.  12.  [Separation  of  accounts,  etc. —  general  laws  applicable  — 
additional  bonds.]  That  postal  savings  depository  funds  shall  be  kept 
separate  from  other  funds  by  postmasters  and  other  officers  and  employees 
of  the  postal  service,  who  shall  be  held  to  the  same  accountability  under 
their  bonds  for  such  funds  as  for  public  moneys ;  and  no  person  connected 
with  the  Post-Office  Department  shall  disclose  to  any  person  other  than  the 
depositor  the  amount  of  any  deposits,  unless  directed  so  to  do  by  the  Post- 
master-General. All  statutes  relating  to  the  safe-keeping  of  and  proper 
accounting  for  postal  receipts  are  made  applicable  to  postal  savings  funds, 
and  the  Postmaster-General  may  require  postmasters,  assistant  postmasters, 
and  clerks  at  postal  savings  depositories  to  give  any  additional  bond  he  may 
deem  necessary.     [36  Stat.  L.  818.] 

Sec.  13.  [Compensation  to  postmasters,  etc.]  Postmasters,  assistant 
postmasters,  clerks,  or  other  employees  at  post  offices  of  the  presidential 
grade,  and  postmasters  at  post  offices  of  the  fourth  class,  shall  not  be 
allowed  or  paid  any  additional  compensation  for  the  transaction  of  postal 
savings  depository  business.  [36  Stat.  L.  818,  as  amended  hy  38  Stat: 
L.  716.] 

Ab  originally  enacted  this  section  wm  as  follows: 

"Sec.  13.  That  additional  compensation  shall  be  allowed  postmasters  at  poet-offices 
of  the  fourth  class  for  the  transaction  of  postal  savings  depository  business.  Such  com- 
pensation shall  not  exceed  one-fourth  of  one  per  centum  on  the  average  sum  upon  which 
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interest  is  paid  each  calendar  year  on  receipts  at  such  post-office,  and  shall  be  paid 
from  the  postal  revenues;   but  postmasters,  assistant  postmasters,  clerks,  or  other 
employees  at  post-offices  of  the  presidential  grade  shall  not  receive  any  additional 
compensation  lor  such  service.*' 
It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Sept.  23^  1914,  ch.  308. 

Sec.  14  [Appropriation  for  expenses  of  establishing,  etc.—  duties  of 
postal  officials  —  regulations,  etc.]  That  the  sum  of  one  hundred  thou- 
sand dollars  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated,  or  so  much  thereof  as  may  be  necessary,  to  enable 
the  Postmaster-General  and  the  board  of  trustees  to  establish  postal  savings 
depositories  in  accordance  with  the  provisions  of  this  Act,  including  the 
reimbursement  of  the  Secretary  of  the  Treasury  for  expenses  incident  to  the 
preparation,  issue,  and  registration  of  the  bonds  authorized  in  this  Act; 
and  the  Postmaster-General  is  authorized  to  require  postmasters  and  other 
postal  officers  and  employees  to  transact,  in  connection  with  their  other 
duties,  such  postal  savings  depository  business  as  may  be  necessary ;  and  he 
is  also  authorized  to  make,  and  with  the  approval  of  the  board  of  trustees 
to  promulgate,  and  from  time  to  time  to  modify  or  revoke,  subject  to  the 
approval  of  said  board,  such  rules  and  regulations  not  in  conflict  with  law 
as  he  may  deem  necessary  to  carry  the  provisions  of  this  Act  into  effect. 
[36  Stat  L,  818.] 

Settlement  of  accounts  of  deceased  de-  vided    such    regulations    be    reasonable, 

positors. —  The  Postmaster  General  is  au-  adapted   to   the   discovery   of  truth,   and 

thorized  to  make  regulations  dispensing  based  upon  the  general  legal   principles 

with    administration    proceedings   in  the  governing  the  distributions  of  decedents' 

settlement  of  accoimts  of  deceased  depoa-  estates.     ( 1912  )  29  Op.  Atty.-Gen.  477. 
itors  in  the  Postal  Savings  System,  pro- 

Sec.  15.  [Postal  penal  laws,  etc.,  made  applicable.]  That  all  the  safe- 
guards provided  by  law  for  the  protection  of  public  moneys,  and  all  stat- 
utes relating  to  the  embezzlement,  conversion,  improper  handling,  retention, 
use,  or  disposal  of  postal  and  money-order  funds  and  the  punishments  pro- 
vided for  such  offenses  are  hereby  extended  and  made  applicable  to  postal 
savings  depository  funds,  and  all  statutes  relating  to  false  returns  of  postal 
and  money-order  business,  the  forgery,  counterfeiting,  alteration,  improper 
use  or  handling  of  postal  iand  money-order  blanks,  forms,  vouchers, 
accounts,  and  records,  and  the  dies,  plates,  and  engravings  therefor,  with 
the  penalties  provided  in  such  statutes,  are  hereby  extended  and  made 
applicable  to  postal  savings  depository  business,  and  the  forgery,  counter- 
feiting, alteration,  improper  use  or  handling  of  postal  savings  depository 
business,  and  the  forgery,  counterfeiting,  alteration,  improper  use  or 
handling  of  postal  savings  depository  blanks,  forms,  vouchers,  accounts,  and 
records,  and  the  dies,  plates,  and  engravings  therefor.    [36  Stat.  L.  818.] 

Sec.  16.  [Faith  of  United  States  pledged  to  payment.]  That  the 
faith  of  the  United  States  is  solemnly  pledged  to  the  payment  of  the  deposits 
made  in  postal  savings  depository  offices,  with  accrued  interest  thereon  as 
herein  provided.     [36  Stat.  L.  819.] 

Sec.  17.  [Payments  of  deposits  under  order  of  court.]  That  the  final 
judgment,  order,  or  decree  of  any  court  of.  competent  jurisdiction  adjudi- 
cating 3T\y  right  or  interest  in  the  credit  of  any  sums  deposited  by  any  per- 
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son  with  a  postal  savings  depository  if  the  same  shall  not  have  been  appealed 
from  and  the  time  for  appeal  has  expired  shall,  upon  submission  to  the 
Postmaster-General  of  a  copy  of  the  same,  duly  authenticated  in  the  manner 
provided  by  the  laws  of  the  United  States  for  the  authentication  of  the 
records  and  judicial  proceedings  of  the  courts  of  any  State  or  Territory 
or  of  any  pos^^ession  subject  to  the  jurisdiction  of  the  United  States,  when 
the  same  are  proved  or  admitted  within  any  other  court  within  the  United 
States,  be  accepted  and  pursued  by  the  board  of  trustees  as  conclusive  of 
the  title,  right,  interest,  or  possession  so  adjudicated,  and  any  payment  of 
said  sum  in  accordance  with  such  order,  judgment,  or  decree  shall  operate 
as  a  full  and  complete  discharge  of  the  United  States  from  the  claim  or 
demand  of  any  person  or  persons  to  the  same.     [36  Stat.  L.  819.] 


Sec.  10.  [Auditing  e^qsenditures — designation  of  postal  savings  de- 
pository offices  —  compensation  of  employees  —  regulations.]  •  •  • 
That  all  expenditures  in  the  Postal  Savings  System  shall  be  audited  by  the 
Auditor  for  the  Post  Office  Department :  Avid  provided  further,  That  the 
Postmaster  General  shall  select  and  designate  the  post  offices  which  are  to 
be  postal  savings  depository  offices,  and  shall  appoint  and  fix  the  compen- 
sation of  such  superintendents,  inspectors,  and  other  employees  as  may  be 
necessary  in  conducting,  supervising,  and  directing  the  business  of  such 
offices,  including  the  employees  of  a  central  office  at  Washington,  District  of 
Columbia,  and  shall  prescribe  the  hours  during  which  postal  savings  depos- 
itory offices  shall  remain  open.  He  shall  also  from  time  to  time  make  rules 
and  regulations  with  respect  to  the  deposits  in  and  withdrawals  of  moneys 
from  postal  savings  depositories  and  the  issue  of  pass  books  or  such  other 
devices  as  he  may  adopt  as  evidence  of  such  deposits  or  withdrawals.  The 
provisions  of  the  Act  approved  June  twenty-fifth,  nineteen  hundred  and 
ten,  are  hereby  modified  accordingly.  The  unexpended  balance  of  the 
appropriation  for  the  fiscal  year  nineteen  hundred  and  twelve  of  five  hun- 
dred thousand  dollars  made  by  section  five  of  the  Act  approved  March 
fourth,  nineteen  hundred  and  eleven,  for  the  postal  savings  system,  is 
hereby  reappropriated  and  made  available  during  the  fiscal  year  nineteen 
hundred  and  thirteen  for  the  purposes  mentioned  in  this  section.  [37 
Stat.  L.  559.] 

ThiB  ia  from  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1^12,  eh.  389. 

A  part  of  this  section,  preceding  that  given  here,  which  related  to  appropriations 
only  18  omitted  as  temporary. 

This  section  superseded  the  similar  provisions  of  the  Act  of  March  4,  1911,  eh.  24 1, 
i  5,  3d  Stat.  L.  1340. 


XVL  ACCOUNTS  AND  REVENUES 

Sec.  4049.  [Manner  of  keeping  accounts.]  The  accounts  of  the  postal 
service  shall  be  kept  in  such  manner  as  to  exhibit  separately  the  amount  of 
revenue  derived  from  the  following  sources  respectively : 

First.  Letter-postage. 

Second.  Book,  newspaper,  and  pamphlet  postage. 


250  8  FED.  STAT.  ANN.  (2d  Ed.) 

Third.  Registered  letters. 
Fourth.  Box-rents  and  branch  offices. 
Fifth.  Postage-stamps  and  envelopes. 
Sixth.  Dead  letters. 
Seventh.  Fines  and  penalties. 
Eighth.  Revenue  from  money-order  business. 
Ninth.  Miscellaneous. 

And  they  shall  exhibit  separately  the  amount  of  expenditure  made  for 
each  of  the  following  objects  respectively : 
First.  Transportation  of  the  mail. 
Second.  Compensation  of  postmasters. 
Third.  Compensation  of  letter-carriers. 
Fourth.  Compensation  of  clerks  for  post-offices. 
Fifth.  Compensation  of  blank-agents  and  assistants. 
Sixth.  Mail  depredations  and  special  agents. 
Seventh.  Postage-stamps  and  envelopes. 
Eighth.  Ship,  steamboat,  and  way  letters. 
Ninth.  Dead-letters. 
Tenth.  Mail-bags. 
Eleventh.  Mail  locks  and  keys. 
Twelfth.  Post-marking  and  canceling  stamps. 
Thirteenth.  Wrapping-paper. 
Fourteenth.  Twine. 
Fifteenth.  Letter-balances. 
Sixteenth.  Office-furniture. 
Seventeenth.  Advertising. 
Eighteenth.  Balances  to  foreign  countries. 
Nineteenth.  Rent,  light,  and  fuel  for  post-offices. 
Twentieth.  Stationery. 
Twenty-first.  Miscellaneous.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 

Sections  4049-^061  constitute  chapter  14  of  title  46  of  the  Revised  Statutes  entitled 
"Accounts  and  Revenues."  Of  these  R.  S.  sec.  4053  was  incorporated  in  Penal  Laws, 
§  225,  vol.  7,  p.  851,  and  repealed  by  sec.  341  thereof,  vol.  7,  p.  989,  and  R.  S.  sec.  4061 
relating  to  unclaimed  printed  matter  is  given  under  subdivision  VIII  of  this  title, 
supra,  p.  151. 


Sec.  4050.  [Miscellaneous  and  money-order  reeeipts.]  Unclaimed 
money  in  dead  letters  for  which  no  owner  can  be  found;  all  money  taken 
from  the  mail  by  robbery,  theft,  or  otherwise,  which  may  come  into  the 
hands  of  any  agent  or  employe  of  the  United  States,  or  any  other  person 
whatever;  all  fines  and  penalties  imposed  for  any  violation  of  the  postal 
laws,  except  such  part  as  may  by  law  belong  to  the  informer  or  party 
prosecuting  for  the  same;  and  all  money  derived  from  the  sale  of  waste 
paper  or  other  public  property  of  the  Post-OfiBce  Department,  shall  be 
deposited  in  the  Treasury,  under  the  direction  of  the  Postmaster-Gteneral, 
as  part  of  the  postal  revenue.  And  the  Postmaster-General  shall  cause  to 
be  placed  to  the  credit  of  the  Treasurer  of  the  United  States,  for  the  service 
of  the  Post-OflRce  Department,  the  net  proceeds  of  the  money-order  busi- 
ness; and  the  receipts  of  the  Post-Olfice  Department  derived  from  this 


POSTAL  SERVICE  251 

source  during  each  quarter  shall  be  entered  by  the  Sixth  Auditor  in  the 
accounts  of  such  Department,  under  the  head  of  **  revenue  from  money- 
order  business. ' '    [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 

Tlie  Sixth  Auditor  is  now  the  Auditor  for  the  Post-Office  Department.  See  Treasury 
Depastkent. 

Sec.  4051.  [Postal  revenue  to  be  accounted  for.]  All  postages,  box- 
rents,  and  other  receipts  at  post-offices,  shall  be  accounted  for  as  part  of  the 
postal  revenues;  and  each  postmaster  shall  be  charged  with  and  held 
accountable  for  any  part  of  the  same,  accruing  at  his  office,  which  he  has 
neglected  to  collect,  the  same  as  if  he  had  collected  it.    [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 

Sec.  4052.  [Boz-holden  may  provide  lock-boxes.]  Postmasters  may 
allow  box-holders  who  desire  to  do  so  to  provide  lock-boxes  or  drawers  for 
their  own  use,  at  their  own  expense,  which  lock-boxes  or  drawers,  upon 
their  erection  in  any  post-office,  shall  become  the  property  of  the  United 
States,  and  be  subject  to  the  direction  and  control  of  the  Post-Office 
Department,  and  shall  pay  a  rental  at  least  equal  to  that  of  other  boxes  in 
the  same  office,  or,  if  there  be  no  other  boxes  in  such  office,  of  boxes  in  other 
offices  of  the  same  class,  which  rental  shall  be  accounted  for  as  other  box- 
rents.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 

fi.  S.  sec.  4053.    See  the  notes  to  R.  S.  sec.  4049,  supra,  p.  249. 

Expenditure  for  lock-boxes. —  Where  a  one   that   appertains  to  the   Post   Office 

part  of   a  huilding  was   demised  to  the  Department   and   is   properly    chargeable 

goTemment  by  perpetual  lease,  and  some  to  its  appropriation.     In   rendering  this 

of  the  rooms   tnerein  were  used  by  the  opinion   the  Attorney-General   considered 

Post  Office  Department  for  a  post  office,  this  section  and  section  4051,  supra,  to- 

the   Attorney-General    advised    that    the  gether  with  a  regulation  of  the  Post  Office 

law  applicable  to  property  of  that  descrip-  Department    providing    that    *'  the    post- 

tion  owned  by  the  United  States  applies  office  department  neither  owns,  erects,  or 

to   the    property    perpetually    leased    as  repairs  letter-boxes  in  post  offices,  except 

aforesaid,    and   that   an    expenditure   for  where  the  building  is  owned  by  the  United 

lock-boxes   for  the  post   office  therein   is  States."     (1879)    16  Op.  Atty.-Gen.  255. 

Sec.  4054.  [Bevenues  to  be  appropriated  for  postal  service.]  The 
money  required  for  the  postal  service  in  each  year  shall  be  appropriated 
by  law  out  of  the  revenues  of  the  service.    [R,  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 

Sec.  4055.  [Payments,  how  made;  advances.]  All  payments  on 
account  of  the  postal  service  shall  be  made  to  persons  to  whom  the  same 
shall  be  certified  to  be  due  by  the  Sixth  Auditor ;  but  advances  of  necessary 
sums  to  defray  expenses  may  be  made  by  the  Postmaster-General  to  agents 
employed  to  investigate  mail  depredations,  examine  post  routes  and  offices, 
and  on  other  like  services,  to  be  charged  to  them  by  the  Auditor,  and  to  be 
accounted  for  in  the  settlement  of  thfir  accounts.    [R.  8.] 

Act  of  June  8,  1872,  di.  336,  17  Stat.  L.  291. 

The  Sixth  Auditor  mentioned  in  this  section  is  now  the  Auditor  for  the  Post-Office 
Department,  see  Trbasuby  Depastment. 

"  Special  Agents  "  were  designated  "  post-office  inspectors  "  by  R.  S.  sec.  4017,  supra, 
p.  223,  thereby  superseding  the  word  "  agents  '*  as  used  in  the  text. 
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Sec.  4056.  [Transfer  of  debts  to  contraotors.]  The  Postmaster- 
General  may  transfer  debts  due  to  the  Department  from  postmasters  and 
others  to  such  contractors  as  have  given  bonds,  with  security,  to  refund 
any  money  that  may  come  into  their  hands  over  and  above  the  amount 
found  due  them  on  the  settlement  of  their  accounts;  but  such  transfers 
shall  only  be  in  satisfaction  of  legal  demands  for  which  appropriations  have 
been  made.    [-B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 


Sec.  4057.  [Suits  to  recover  wrongful  or  fraudulent  payments.]    In 

all  cases  where  money  has  been  paid  out  of  the  funds  of  the  Post-Offtee 
Department  under  the  pretense  that  service  has  been  performed  therefor, 
when,  in  fact,  such  service  has  not  been  performed,  or  as  additional  allow- 
ance for  increased  service  actually  rendered,  when  the  additional  allowance 
exceeds  the  sum  which  according  to  law,  might  rightfully  have  been  allowed 
therefor,  and  in  all  other  cases  where  money  of  the  Department  has  been 
paid  to  any  person  in  consequence  of  fraudulent  representations,  or  by  the 
mistake,  collusion,  or  misconduct  of  any  officer  or  other  employ6  in  the 
postal  service,  the  Postmaster-General  shall  cause  suit  to  be  brought  to 
recover  such  wrong  or  fraudulent  payment  or  excess,  with  interest  thereon. 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  291. 


The  object  of  this  section  and  B.  S.  sec. 
3961,  supray  p.  160,  providing  for  extra 
allowance  for  additional  expedition  in 
carrying  the  mail,  is  to  aroia  fraud  and 
mistakes  arising  from  the  reliance  neces- 
sarily placed  upon  the  judgment  of  clerks 
and  subordinates  in  the  Post  Office  De- 
partment as  weU  as  from  other  causes. 
V.  S.  V.  Barlow,  (1889)  132  U.  S.  271, 
10  S.  Ct.  77,  33  U.  S.   (L.  ed.)  346. 

When  the  action  wiU  lie  —  Fraudulent 
representations. —  Where  the  representa- 
tions, upon  which  an  allowance  for  expe- 
diting the  service  was  made,  were  fraudu- 
lent as  well  as  erroneous,  the  right  of  re- 
'  covery  cannot  be  affected  by  the  knowledge 
of  their  character  and  participation  in 
results  obtained  by  any  subordmate  offi- 
cers of  the  department.  U.  S.  f.  Barlow, 
(1889)  132  U.  S.  271,  10  S.  Ct-  77,  33 
U.  S.  (L.  ed.)  346,  rwersvng  (C.  C.  Colo. 
1885)    26   Fed.  903. 

"  The  Revised  Statutes,  sec.  4057,  au- 
thorize the  postmaster-general  to  bring 
suit  to  recover  back  money  in  certain 
cases;  but  this  does  not  extend  to  a  case 
where  an  additional  allowance  was  not 
in  excess  of  the  maximum  permitted, 
where  no  fraud  is  shown  on  the  part  of 
the  contractor  or  of  a  post-oflSce  employee, 
and  where  there  is  no  mistake  in  fact." 
Griffith  r.  U.  S.,  (1887)  22  Ct.  CI.  165. 

An  overpayment  made  to  a  roAlroad  for 
carrying  the  mails  at  full  rates,  upon  the 
supposition  of  the  Postmaster  General 
that  it  was  not  a  "  land-grant  road," 
when   in   fact   it   was,   is   a   payment   in 


mistake  of  fact,  which  may  be  recovered 
back.  Duval  r.  U.  S.,  (1889)  25  Ct.  CI. 
46.  See  also  Wisconsin  Cent.  R.  Co.  r. 
U.  S.,  (1892)  27  Ct.  CI.  440,  affirmed  in 
(1896)  164  U.  S.  190,  17  S.  Ct.  46,  41 
U.  S.  (L.  ed.)  399. 

Money  paid  upon  forged  postal  orders. 
— ^An  action  under  this  section  was  held 
to  lie  against  a  bank  which  had  coUected 
money  from  a  post  office  upon  forged 
postal  orders  and  paid  it  out  to  the  post- 
master of  another  office  who  had  forged 
the  orders.  U.  S.  t?.  Stockgrowers'  Nat. 
Bank,  (C.  C.  Colo.  1887)  30  Fed.  912. 

Where  it  uxis  proposed  to  submit  to^ 
arbitration  claims  of  the  United  States' 
against  certain  mail  contractors,  the  At- 
torney-General advised  that  the  right  to 
submit  in  the  cases  mentioned  w^as  doubt- 
ful, in  view  of  which  an  action  under  this 
section  was  suggested.  (1882)  17  Op. 
Atty.-Gen.  486. 

Good  faith  as  a  defense. — ^Where  money 
of  the  Post  Office  Department  has  been 
paid  to  persons  through  the  misconduct 
of  an  officer  or  employee  of  the  postal 
service,  the  government  is  entitled  to  re- 
cover the  same;  the  good  faith  of  the 
persons'  receiving  the  money  affording 
them  no  protection.  Bolognesi  t.  V.  S., 
(C.  C.  A.  2d  Cir.  1911)  189  Fed.  335,  111 
C.  C.  A.  67,  36  L.  R.  A.   (N.  S.)   143. 

Disposal  of  money  of  claimant  in  hands 
of  Postmaster  General. —  If  in  the  Post- 
master General's  judgment  money  has 
been  paid  without  authority  of  law  and 
he  has  money  of  the  same  claimant  in 
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his  hands,  he  is  not  ccHupelled  to  pay 
such  money'  over  and  sue  to  recover  the 
illegal  payments,  but  may  hold  it  subject 
to  the  decision  of  the  court  when  the 
claimant  suee.  And  in  that  way  multi- 
plicity of  suits  and  circuity  of  action  are 
avoided.  Wisconsin  C^it.  B.  Ck>.  v,  U.  S., 
(1896)  164  U.  S.  190,  17  S.  Ct.  45,  41 
U.S.  (L.  ed.)  399. 

When  payments  were  made  to  a  mail 
contractor  by  the  United  States  by  mis- 
take for  services  not  performed,  or  under 
such  circumstances  as  to  bring  them 
within  this  section,  then  the  payments 
could  be  recovered  back,  and  their  deduc- 
tion in  part  from  other  money  coming  to 
petitioner  was  proper  in  the  settlement 
of  the  accounts  between  the  parties.  U.  S. 
r.  Carr,  (1890)  132  U.  S.  644,  10  S.  Ct. 
182,  33  U.  S.  (L.  ed.)  483,  reversing 
(1887)   22  Ct.  CI.  1«2. 

EstoppeL — ^As  the  Postmaster  General 
can  allow  increased  compensation  for  ex- 
pedited service  only  in  conformity  with 
R.  S.  sec.  39^,  supra,  p.  160,  it  must  be 
assumed,  where  a  contractor  has  sub- 
mitted a  sworn  statement  alleging  the 
necessity  of  an  increase  of  men  and 
horses,  that  the  order  for  increased  com- 
pensation was  based  on  such  sworn  state- 
ment. Hence,  in  an  action  under  this  sec- 
tion to  recover  back  extra  payments,  the 
Bwom  statement  being  proved  false,  the 
contractor  is  estopped  to  allege  that 
such  statement  was  not  intended  to  bring 
the  contract  within  the  statute.  U.  S.  t*. 
Piatt,  (1896)  167  U.  S.  113,  15  S.  Ct. 
498,  39  U.  S.   (L.  ed.)  639. 

Estoppel  cannot  ordinarily  be  set  up 
against  the  government;  but  a  party  pur- 
chasing a  "  land-grant  road "  may  rely 
upon  settlements  between  the  Postmaster 
General  and  the  previous  owner;  if  no 
overpayments  were  asserted  in  the  settle- 
ments, none  can  be  set  up  against  the 
parchaser  after  the  purchase.  Duval  v. 
U.  S.,  (1889)  25  Ct.  CI.  46.  See  also 
Wisconsin  Gent.  R.  Co.  v.  U.  S.,  (1892) 
27  Ct.  CL  ^40,  affirmed  in  (1896)  164 
U.  S.  190,  17  S.  Ct.  45,  41  U.  S.  (L.  ed.) 
399. 

Connterdaim. — An  overpayment  to  a 
fonner  railroad  company  before  the  prop- 
erty passed  by  purchase  to  the  present 
claimant,  and  before  contract  relations 
existed  between  the  government  and  the 
present  claimant,  cannot  be  set  up  by  way 
of  counterclaim.  Duval  i*.  U.  S.,  ( 1889) 
25  Ct.  CI.  46.  See  also  Wisconsin  Cent. 
R.  Co.  V.  U.  S.,  (1892)  27  Ct.  CI.  440, 
fllRnncd  in  (1896)  164  U.  S,  190,  17  S. 
Ct.  45,  41  U.  S.  (L.  ed.)  399. 

Review  of  action  of  predecessor. —  The 
word  "mistake,"  as  used  in  this  section, 
mcindes  an  erroneous  conclusion  in  the 
ronrtruction  or  application  of  a  statute. 
And,  this  being  so,  as  the  duty  is  de- 
volved on  the  Postmaster  General  to  cause 
suit  to  be  brought  where  money  has  been 


illegally  paid  by  reason  of  misconstruc- 
tion or  nusapprehension  of  the  applicable 
law,  it  follows  that  he  must  be  regarded 
as  empowered  to  reconsider  prior  decisions 
to  determine  whether  such  a  mistake  has 
been  committed  or  not.  Wisconsin  Cent. 
R.  Co.  f.  U.  S.,  (1896)  164  U.  S.  190,  17 
S.  Cfc.  46,  41  U.  S.  (L.  ed.)  399. 

''  The   evidence   produced   at   the  trial 
tended  to  show  that  the  allowance  was 
made  to  the  subcontractors  for  the  expe- 
dited service,  upon  a  clear  mistake  as  to 
what  additional  number  of  men  and  of 
animals  were  required   for  such  service, 
and  that  the  money  was  paid  in  igno- 
rance of  the  fact  that  no  additional  num- 
ber had  been  employed  in  the  performance 
of  that '  service.     It  is"  no  answer  to  say 
that  the  amount  of  compensation  for  the 
expedited  service  was   a  matter  for  the 
determination   of   the   post-office   depart- 
ment.    Its  determination  cannot  operate 
to  defeat  the  express  declaration  of  the 
statute  prescribing   the   couditions   upon 
which  contracts  with  the  department  shall 
be  made.    If  an  allowance  is  founded  upon 
a  clear  mistadke  of  fact,  not  a  mere  error 
of  judgm^it,  and  payments  are  in  conse- 
quence made,   the   statute  provides  that 
'  the  postmaster-general  shall  cause  suit 
to  be  brought  to  recover  such  wrong  or 
fraudulent   payment   of   excess   with   in- 
terest,' which  means  that  if  such  mistake 
be  established  in  the  action  of  the  depart- 
ment a  recovery  must  follow.    We  admit 
that  where  matters  appertaining  to  the 
postal  service  are  left  to  the  discretion 
and  judgment  of  the  postmaster-general, 
the  exercise  of  that  judgment  and  discre- 
tion cannot  in  general  1^  interfered  with, 
and  the  results  following  defeated.     But 
the  very  rule  supposes  that  information 
upon  the  matters  upon  which  the  judg- 
ment and  discretion  are  invoked  is  pre- 
sented to  the  officer  for  consideration,  or 
knowledge   respecting  them   is   possessed 
by  him.    He  is  not  at  liberty,  any  more 
than  a  private  agent,  to  act  upon,  mere 
guesses  and  surmises,  without  information 
or  knowledge.'*    U.  S.  v.  Barlow,   (1889) 
132  U.  S.  271,  10  S.  Ct.  77,  33  U.  S.   (L. 
ed.)  "346,  reversing  (C.  C.  Colo.  18»5)  26 
Fed.  903.     See  also  U.  S.  v.  Carr,  (1890) 
132  U.  S.  644,   10  S.   Ct.   182,  33  U.  S. 
(L.  ed.)    483;    (1891)    20  Op.  Atty.-Gen. 
280;  U.  S.  r.  Cosgrove,  (D.  C.  Kan.  1886) 
26  Fed.  908.    Compare  U.  S.  v.  Voorhees, 
(1890)    135  U.  S.  550,  10  S.  Ct.  841,  34 
U.  S.  (L.  ed.)  258. 

An  Act  of  Congress  passed  on  the  ad  of 
July,  X836  (5  Stat,  at  L.  83),  directs 
that,  where  any  money  has  been  paid 
out  of  the  funds  of  the  Post  Office  De- 
partment to  any  person  in  consequence 
of  fraudulent  representations  or  by  mis- 
take, collusion,  or  misconduct  of  any  offi- 
cer or  clerk  of  the  department,  the  Post- 
master General  shall  institute  a  suit  to 
recover  it  back.     Where  the  person  who 
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w^as  the  chief  clerk  and  treasurer  of  the 
Post  Office  Department  transferred  to  the 
department  a  deposit  which  he  had  made, 
in  his  own  name,  in  a  bank  which  had  be- 
come broken,  and  in  consequence  of  such 
transfer  received  the  full  value  of  the  de- 
posit from  the  department,  it  was  a  case 
which  fell  within  the  statute;  and  the 
adjudication  of  the  Postmaster  General, 
ordering  the  person  to  be  credited  upon 
tlie  books  and  to  receive  the  money,  can- 
not be  considered  a  final  adjudication, 
closing  the  transaction  from  judicial  scru- 
tiny. Brown  v.  U.  S.,  ( 1850)  9  How.  487, 
13  U.  S.   (L.  ed.)   228. 

The  Postmaster  General  had  the  same 
power,  and  no  more,  over  the  credits  al- 
lowed by  his  predecessor,  if  allowed  within 
the  scope  of  his  official  authority,  as  given 
by  law  to  the  head  of  the  department. 
This  right  in  an  incumbent  of  reviewing  a 
predecessor's    d-ecisions    extends    to    mis- 


takes in  matters  of  fact,  arising  from 
errors  in  calculation,  and  to  cases  of  re- 
jected claims,  in  which  material  testi- 
mony is  afterwards  discovered  and  pro- 
duced. But,  if  a  credit  has  been  given, 
or  an  allowance  made  by  the  head  of  a 
department,  and  it  is  alleged  to  be  an 
illegal  allowance,  the  judicial  tribunals 
mufft  be  resorted  to,  to  construe  the  law 
under  which  the  allowance  was  made,  and 
to  settle  the  right  between  the  United 
States  and  the  party  to  whom  the  credit 
was  given.  It  is  no  longer  a  case  between 
one  officer's  judgment  and  that  of  his  suc- 
cessor. No  statute  is  necessary  to  author- 
ize the  United  State  to  sue  in  such  a  case. 
The  right  to  sue  is  independent  of  stat- 
ute, and  it  may  be  done  by  the  direction 
of  the  incumbent  of  the  department.  U.  S. 
V.  Bank  of  Metropolis,  (1841)  15  Pet.  377, 
10  U.  S.  (L.  ed.)  774. 


Sec.  4058.  [Delivery  of  stolen  money  to  owner.]  Whenever  the  Post- 
master-General is  satisfied  that  money  or  property  stolen  from  the  mail, 
or  the  proceeds  thereof,  has  been  received  at  the  Department,  he  may,  upon 
satisfactory  evidence  as  to  the  owner,  deliver  the  same  to  him.    [B,  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 


Money  embezzled  from  registered  letter. 
—  The  liability  of  the  principal  is  the  lia- 
bility of  the  surety,  and  the  government 
occupying  the  field  of  mail  transportation 
to  the  exclusion  of  all  others,  and  invit- 
ing the  fullest  possible  use  of  its  facili- 
ties, is  niorally  bound  to  recover  from  a 
dishonest  official  or  his  surety,  the  entire 
amount  of  his  embezzlement,  and  is 
equally  bound  in  conscience,  as  the  stat- 
ute recognizes,  to  return  to  the  owner 
of  a  registered  letter  the  entire  amount 
thus  recovered.  (1901)  23  Op.  Atty.-Gen. 
476. 

Act  of  March  i,  1847. — A  bill  in  equity 
brought  by  plaintiff  who  had  stolen  money 
from  letters  in  the  post  office,  to  enforce 
a  trust  deed  from  him  to  the  defendant  — 
a  postmaster  —  by  which  he  conveyed  to 
the  defendant  certain  property  upon  the 
trusts  to  pay  claims  growing  out  of  the 
theft  and  return  the  balance  to  him,  was 
held  not  to  lie,  as  the  statute  of  March  1, 
1847,  in  force  at  the  time  of  this  transac- 
tion, provided  in  section  2  that  "  all, 
moneys  taken  from  the  mails  of  the  United 
States  by  robbery,  theft,  or  otherwise, 
which  have  come,  or  may  hereafter  come, 
into  the  possession  or  custody  of  any  of 
the  agents  of  the  post-office  department, 
or  any  other  officers  of  the  United  States, 
or  any  other  person  or  persons  whatever, 
shall  be  paid  to  the  order  of  the  post- 
master-general, to  be  kept  by  him  as  other 
moneys  of  the  post-office  department,  to 
and  for  the  use  and  benefit  of  the  right- 
ful owner,  to  be  paid  whenever  satisfac- 


tory proof  thereof  shaU  be  made;    and 
upon  the  failure  of  any  person   in   the 
employment  of  the  United  States  to  pay 
over   such  moneys   when   demanded,    the 
person    so    refusing   shall   be   subject   to 
the  penalties   prescribed   by  law   against 
defaulting  officers;"  which  provisions  were 
substantially  re-enacted  in  the  statute  of 
June  8,  1872,  and  in  the  Revised  Statutes, 
§1  4060-4058.    The  court,  per  Morton,  J., 
said:     "The  plaintiff  contends  that  the 
statutes  do  not  apply,  because  the  prop- 
erty which  came  to  the  possession  01  the 
defendant  was  not  the  identical  money  or 
property  stolen  from  the  mails.     But  we 
think  this  is  too  narrow  a,  construction 
of  the  statute;  and  that  it  was  intended 
to   apply,   at  least  in   a  case  like  this, 
where  the  stolen  money  can  be  traced,  and 
in  a  changed  form  has  come  to  the  posses- 
sion of  an  officer  of  the  United  States. 
Whether  it  has  a  more  extensive  applica- 
tion it  is  not  necessary  to  inquire."  Laws 
t*.  Burt,  ( 1880)   129  Mass.  202. 

The  postal  regulations  provide,  in  pur- 
suance of  this  section,  for  the  deposit  of 
all  moneys  recovered,  by  suit  or  other- 
wise, on  account  of  moneys  taken  from 
the  mail  or  losses  therein,  with  a  depart- 
ment officials- for  the  determination  of 
the  proper  person  or  persons  to  whom  sudi 
moneys  shall  be  restored  —  and  for  pay- 
ment in  accordance  with  such  determina- 
tion. These  provisions  date  from  1908. 
Gibson  i\  U.  S.,  (C.  C.  A.  Ist  Cir.  1913) 
208  Fed.  634,  125  0.  C.  A.  630. 
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Sec.  4059.  [Disposal  of  fines,  penalties,  and  forfeitures.]  All  penalties 
and  forfeitures  imposed  for  any  violation  of  law  affecting  the  Post-Office 
Department  for  its  revenue  or  property  shall  be  recoverable,  one-half  to  the 
use  of  the  person  informing  and  prosecuting  for  the  same ;  and  the  other 
half  to  be  paid  into  the  Treasury  for  the  use  of  the  Post-OfSce  Department, 
unless  a  different  disposal  is  expressly  prescribed.  All  fines  collected  for 
violations  of  such  laws  shall  be  paid  into  the  Treasury  for  the  use  of  the 
Post-OflSce  Department.    [B.  S.] 

Act  of  June  8,  1S72,  cfa.  395,  17  Stat.  L.  292,  325. 

See  generaUy  Fines,  Penalties,  and  Fobfeitubes,  toI.  3,  p.  322. 


In  an  action  by  an  informer  against  tbe 
United  States  under  this  section  to  re- 
coyer  certain  penalties  and  forfeitures, 
where  the  petition  failed  to  state  that 
the  parties  concerning  whom  he  furnished 
the  mformation  were  convicted,  and  that 
a  penalty  or  forfeiture  was  imposed  by 
the  court,  but  merely  alleffed  that  the 
eases  had  been  disposed  of  by  a  compro* 
mise  settlement,  it  was  held  that  the  ac- 
tion would  not  lie.  Newman,  D.  J.,  said: 
'*  This  section  seems  to  contemplate  a 
proceeding  against  violators  of  the  law 
for  matters  affecting  the  post-office  depart- 
ment, in  which  there  may  be  a  recovery, 
one-half  for  the  use  of  the  informer  in- 
forming  and  prosecuting  for  the  same. 


and  the  other  half  to  be  paid  into  the 
treasury.  I  do  not  see  how,  in  any  view 
of  it,  tiiere  could  be  a  recovery  against 
the  government  in  a  case  where  the  facts 
are  as  alleged  in  this  declaration.  There 
seems  to  be  much  force  in  the  contention 
of  the  United  States  attorney  that  this 
section  4059  refers  to  civil  cases,  because 
we  would  not  use  the  language  *  shall  be 
recoverable,'  ordinarily,  in  speaking  of  a 
criminal  case  or  the  imposition  of  a  pen- 
alty in  a  criminal  case.  Construing  this 
section  4069  in  connection  with  section 
400,  I  am  wholly  unable  to  see  any  right 
of  recovery  in  Uiis  action."  Leathers  v. 
U.  S.,  (N.  D.  Ga.  1904)   127  Fed.  776. 


Sec.  4060.  [Accounts  to  be  preserved  two  years.]  The  Postmaster- 
General  may  dispose  of  any  quarterly  returns  of  mails  sent  or  received, 
preserving  the  accounts-current  and  all  accompanying  vouchers,  and  use 
such  portions  of  the  proceeds  as  may  be  necessary  to  defray  the  cost  of 
separating  and  disposing  of  them;  but  the  accounts  shall  be  preserved 
«itire  for  at  least  two  years.    [B.  S.] 

Act  of  June  8, 1872,  eh.  335,  17  Stat.  L.  292. 


[Deposits  of  money  recov^ed  on  account  of  loss  of  registered  matter.] 
•  •  •  That  hereafter  all  moneys  recovered  or  collected  on  account  of  loss 
of  first-class  domestic  registered  matter  which  in  the  course  of  adjustment 
are  not  restored  to  the  original  owners,  shall  be  covered  into  the  Treasury 
of  the  United  States.    [35  Stat.  L.  415.] 

Xhia  ia  from  the  Postal  Seryice  Appropriation  Act  of  May  27,  1908,  eh.  206. 


POSTMASTERS 


See  Postal  Service 


256  8  FED.  STAT.  ANN.  (2d  Ed.) 

POST-OFFICE  DEPARTMENT 

See  Pobtaij  Sbbviob 


POST  ROAD  ACT  OF  1866 

See  Telegraphs,  Telephones  and  Gables 


POST  ROADS 

See  Postal  Servicb 


PRE-EMPTIONS 

See  Public  Lands 


PRESERVATION  OF  ANTIQUITIES 

See  Public  Parks 


PRESIDENT 

I.  PresidbntiaIi  Electionb,  258. 

II.  OfITGB  and  Ck)MPEN8ATI0N  OF  THE  PRESIDENT,   266. 


L  Presidential  Elections,  258. 

R.  S.  13h  Time  of  Appointing  Electors,  268. 

R.  S.  132.  Number  of  Electors,  258. 

R.  S*  133.  Vacancies  in  Electoral  College,  259. 

R.  S*  134.  Failure  to  Make  a  Choice  on  the  Appointed  Day,  250. 

R.  S.  137.  Manner  of  Voting,  259. 

R.  S.  138.  Certificates  to  Be  Made  and  Signed,  259. 

R.  S.  139.  CertifixMes  to  Be  Sealed  and  Indorsed,  259. 

R.  S.  140.  Transmission  of  the  Certificates,  260. 

R.  S.  141.  When  Secretary  of  State  ShoiU  Send  for  District  Judge^s 

List,  260. 
R.  S.  143.  Provision  for  Absence  of  President  of  the  Senate,  260. 
R.  S.  144.  Mileage  of  Messengers,  261. 
R.  S.  145.  Forfeiture  for  Messenger*  s  Neglect  of  Duly,  261. 
R.  S.  151.  Resignation  or  Refusal  of  Office,  262. 

Act  of  Jan.  19, 1886,  ch,  4,  262. 

Sec.  L  In  Case  of  Deaih,  eic^  of  President  and  Vice-President,  Who 
to  Act  as  President  —  Congress  to  Be  Convened,  262. 
«.  Eligibility  of  Officers,  262. 

5.  Repeal,  262. 

Act  of  Feb.  S,  1887,  ch.  90,  263. 

Sec.  1,  Meeting  of  Presidential  Electors,  263. 

B.  Determination  cf  CorUroversy  as  to  Appointment  of  Electors, 

263. 
tf.  Certificate  of  Electors  by  State  Executive  —  Certificate  of 
Determination  of  CorUroversy  —  Copies  Sent  to  Congress, 
263. 
4.  Counting  Electoral  Votes  in  Congress,  264. 

6.  Preservation  of  Order,  265. 

6.  Limit  of  Debate  in  Each  House,  265. 

7.  Arrangements  for  Joint  Meeting  —  Not  to  Dissolve   Until 

ResuU  Declared,  266. 

Act  of  Oct.  19,  1888,  ch.  1216,  266. 

Sec  1.  Transmission  of  Certificates  and  Lists  of  Votes,  266. 

IL  Office  and  Compensation  of  the  President,  266. 

R.  S.  152.  Commencement  of  Term  of  Office,  266. 

R.  S.  153.  President's  Salary,  267. 

R.  S.  154.  Vice-President's  Salary,  267. 

R.  S.  155.  Officers  of  the  President's  Household,  267. 

Act  of  June  23, 1906,  ch.  3623,  268. 
Traveling  Allowances,  268. 

Act  of  March  4, 1909,  ch.  297,  268. 

Sec.  1.  President's  Compensation  —  Increase,  268. 

[2671 


258  8  FED.  STAT.  ANN.  (2d  Ed.) 

Ad  of  June  25,  1910,  ch,  384,  268. 

Sec.  9.  Executive   Mansion  —  Custodian   of   Property  —  Bond  — 
Annual  Inventory,  268. 

Act  of  March  4,  1911,  ch.  285,  269. 

Sec.  1.  Accommodations  for  Horses,  etc.,  by  Qvartermaster  General. 
269. 

Act  of  March  4,  1913,  ch.  149,  269. 

Salary  of  Secretary  to  the  President,  269. 

Participation  of  President  in  International  Congresses,  etc.,  269. 
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Detail  of  Employees  to  Office  of  President,  see  EXECUTIVE  DEPART- 
MENTS. 

Inauguration  Day,  see  HOLIDAYS. 

Regulation  of  Imports  and  Exports,  see  IMPORTS  AND  EXPORTS. 

Use  of  Congressional  Library,  see  LIBRARY  OF  CONGRESS. 

Printing  and  Binding  Messages,  see  PUBLIC  DOCUMENTS. 

Provisions  Relating  to  Executive  Mansion  and  Property  Therein,  see  PUB- 
LIC PROPERTY,  BUILDINGS  AND  GROUNDS. 

Powers  and  Duties  of  President,  consult  the  General  Index. 


I.   PBESIDEITTIAL  ELECTIONS 

Sec.  131.  [Time  of  appointing  electors.]  Except  in  case  of  a  presi- 
dential election  prior  to  the  ordinary  period,  as  specified  in  sections  one 
hundred  and  forty-seven  to  one  hundred  and  forty-nine,  inclusive,  when 
the  offices  of  President  and  Vice-President  both  become  vacant,  the  electors 
of  President  and  Vice-President  shall  be  appointed,  in  each  State,  on  the 
Tuesday  next  after  the  first  Monday  in  November,  in  every  fourth  year 
succeeding  every  election  of  a  President  and  Vice-President.-    [R.  8.] 

Act  of  March  1,  1702,  ch.  8,  1  Stat.  L.  239;  Act  of  Jan.  23,  1845,  ch.  1,  5  Stat.  L,  721. 

Sections  131-161  constitute  chapter  1  ("Presidential  Elections")  of  title  8  ("The 
President**)  of  the  Revised  Statutes. 

R.  S.  sees.  147  to  149  mentioned  in  the  text  have  been  repealed,  as  noted,  infra* 
p.  261. 

State  control. — "  Congress  has  never  un-  the  conduct  of  such  election,  or  to  punish 

dertaken  to  interfere  with  the  manner  of  any  fraud  in  voting  for  electors;  but  has 

appointing  electors,  or,  where   ( accord incj  left  these  matters  to  the  control  of  the 

to  the  now  general  u&aj:re)    the  mode  of  states."     In  re  Green,   (1890)    134  U.  S. 

appointment  prescribed  by  the  law  of  the  377,  10  S.  Ct.  586,  33  U.  S.  (L.  ed.)  951. 
state  is  election  by  the  people,  to.  regulate 

Sec.  1 32.  [Number  of  electors.]  The  number  of  electors  shall  be  equal 
to  the  number  of  Senators  and  Representatives  to  which  the  several  States 
are  by  law  entitled  at  the  time  when  the  President  and  Vice-President  to 
be  chosen  come  into  office ;  except,  that  where  no  apportionment  of  Repre- 
sentatives has  been  made  after  any  enumeration,  at  the  time  of  choosing 
electors,  the  number  of  electors  shall  be  according  to  the  then  existing  appor- 
tionment of  Senators  and  Representatives.     [R.  8.] 

Act  of  March  1,  17^,  ch.  8,  1  Stat.  L.  230. 
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Sec.  133.  [Vacancies  in  electoral  eollege;]  Bach  State  may,  by  law, 
provide  for  the  filling  of  any  vacancies  which  may  occur  in  its  college  of 
electors  when  such  college  meets  to  give  its  electoral  vote.    [B.  8.] 

Act  of  Jan.  23,  1845)  ch.  1,  5  Stat.  L.  721. 

SUte     officers.—  Presidential     elector*  Blacks,  ( 1892)   146  D.  8.  1,  13  S.  C?t.  3, 

are  "State  officers,"  elected  as  such  for  36  U.  S.  (L.  ed.)  869,  affirming  (1892)  92 

the  purpose   of   casting   the  vote  of   the  Mich.  377,  52  N.  W.  469,  31  A.  S.  R.  687, 

sUte  in  the  Electoral  College.    See  In  re  16  L.  R.  A.  475;  Mason  v.  State,   (1892) 

Green,  (1890)  134  U.  S.  377,  10  S.  Ct.  586,  66  Ark.  629,  18  S.  W.  827;  In  re  Ck>rh88, 

33   U.   S.    (L.   ed.)    961;    McPherson   v.  (1876)  11  R.  S,  638,  23  Am.  Rep.  538. 

Sec.  1 34.  [FaUure  to  make  a  choice  on  the  appointed  day.]  When- 
ever any  State  has  held  an  election  for  the  purpose  of  choosing  electors,  and 
has  failed  to  make  a  choice  on  the  day  prescribed  by  law,  the  electors  may 
be  appointed  on  a  subsequent  day  in  such  a  manner  as  the  legislature  of 
such  State  may  direct.    [B.  8,] 

Act  of  Jan.  23,  1845,  ch.  1,  5  Stat.  L.  721. 

R.  S.  sec.  i35«    This  section  was  as  follows: 

"l^c.  136.  The  electors  for  each  State  shall  meet  and  give  their  votes  upon  the 
first  Wednesday  in  December  in  the  year  in  which  they  are  appointed,  at  such  place, 
in  each  State,  as  the  legislature  of  such  State  shall  direct."  Act  of  March  1,  17W,  ch. 
8,  1  Stat.  L.  239. 

It  was  superseded  by  the  provisions  of  the  Act. of  Feb.  3,  1887,  ch.  90,  sec.  1,  infra, 
p.  263,  which  fixed  the  second  Monday  in  January  as  the  day  of  meeting  of  the 
electors. 

R.  S.  sec  136.    This  section  was  as  follows: 

"Sec.  136.* It  shall  be  the  duty  of  the  executive  of  each  State  to  cause  three  lie*s 
<rf  the  names  of  the  electors  of  such  State  to  be  made  and  certified,  and  to  be  delivered 
to  the  electors  on  or  before  the  day  on  which  they  are  required,  by  the  preceding 
section,  to  meet.*'    Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

It  was  directly  repealed  by  the  Act  of  Feb.  3,  1887,  ch.  90,  sec.  3,  infra,  p.  263. 

Sec.  137.  [Manner  of  voting.]  The  electors  shall  vote  for  President 
and  Vice-President,  respectively,  in  the  manner  directed  by  the  Consti- 
tution.   [B.  8.] 

Act  of  March  M,  1804,  ch.  50,  2  Stat.  L.  295. 


Sec.  1 38.  [Certificates  to  be  made  and  signed.]  The  electors  shall  make 
and  sign  three  certificates  of  all  the  votes  given  by  them,  each  of  which 
certificates  shall  contain  two  distinct  lists,  one  of  the  votes  for  President, 
and  the  other  of  the  votes  for  Vice-President,  and  shall  annex  to  each  of 
the  certificates  one  of  the  lists  of  the  electors  which  shall  have  been  fur- 
nished to  them  by  direction  of  the  executive  of  the  State.     [B,  8.] 

Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  239;  Act  of  March.  26,  1804,  ch.  50,  2  Stat. 
L.295. 


Sec.  1 39.  [Certificates  to  be  sealed  and  indorsed.]    The  electors  shall 
seal  up  the  certificates  so  made  by  them,  and  certify  upon  eaeh  that  the 
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lists  of  all  the  votes  of  such  State  given  for  President,  and  of  all  the  votes 
given  for  Vice-President,  are  contained  therein.    [B,  8.] 

Act  of  March  1,  1798.  ch.  S,  1  Stat.  L.  239;  Act  of  March.  26,  1804,  di.  60,  2  Stat. 
L.  295. 

Sec.  1 40.  [TraiuRmiasion  of  the  certificates.]  ■  The  electors  shall  dispose 
of  the  certificates  thus  made  by  them  in  the  following  manner : 

One.  They  shall,  by  writing  under  their  hands,  or  under  the  hands  of  a 
majority  of  them,  appoint  a  person  to  take  charge  of  and  deliver  to  the 
President  of  the  Senate,  at  the  seat  of  Gtovemment,  before  the  first  Wednes- 
day in  January  then  next  ensuing,  one  of  the  certificates. 

Two.  They  shall  forthwith  forward  by  the  post-ofiice  to  the  President  of 
the  Senate,  at  the  seat  of  Government,  one  other  of  the  certificates. 

Three.  They  shall  forthwith  cause  the  other  of  the  certificates  to  be 
delivered  to  the  judge  of  that  district  in  which  the  electors  shall  assemble. 
[B,  8.] 

Act.  of  March  1,  1792,  ch.  8,  1  Stat.  L.  239;  Act  of  March  26,  1804,  ch.  60,  2  6tat. 
L.  295. 
See  further  the  Act  of  Oct.  19,  1888,  ch.  1216,  sec.  1,  infra,  p.  266. 


Sec.  141.  [When  Secretary  of  State  shall  send  for  district  judge's 
list.]  Whenever  a  certificate  of  votes  from  any  State  has  not  been  received 
at  the  seat  of  Government  on  the  fourth  Monday  of  the  month  of  January 
in  which  their  meeting  shall  have  been  held,  the  Secretary  of  State  shall 
send  a  special  messenger  to  the  district  judge  in  whose  custody  one  certifi- 
cate of  the  votes  from  that  State  has  been  lodged,  and  such. judge  shall 
forthwith  transmit  that  list  to  the  seat  of  Government.    [B.  8.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Oct.  19,  1888,  ch.  1216, 
sec.  2*  25  Stat.  L.  613.    It  originally  read  as  follows: 

"  Sec.  141.  Whenever  a  certificate  of  votes  from  any  State  ha«  not  been  received  at 
the  seat  of  Government  on  the  first  Wednesday  of  January  indicated  by  the  preceding 
section,  the  Secretary  of  State  shall  send  a  special  messenger  to  the  di«trict  judge  in 
whose  custody  one  certificate  of  the  votes  from  that  St«.te  has  been  lodged,  and  such 
judge  shall  forthwith  transmit  that  list  to  the  seat  of  Government."  Act  of  March  1, 
1792,  ch.  8,  1  Stat.  L.  240. 

Missing  certificates. —  The  secretary  of  four  states,  this  section,  as  amended  by 

state  having  been  notified  by  the  president  the  Act  of  Oct.  19,  1888,  made  it  his  duty 

of  the  Senate  that  on  the  fourth  Monday  to  send  special  messengers  to  the  district 

of  January,  he  had  received  by  mail  pack-  judges  in  whose  custody  one  certificate  of 

ages  purporting  to  contain  the  electoral  the  votes  from  the  four  above  states  had 

votes    for    President   and    Vice-President  been  lodged.      (189S)    20  Op.  Atty.'Qea, 

from  all  the  states,  and  had  received  aimi-  621. 
lar  packages  by  messenger  from  all  but 

R.  S.  sec.  143.    This  section  was  as  follows: 

*'  Sec.  142.  Congress  shall  be  in  session  on  the  second  Wednesday  in  February  suc- 
ceeding every  meeting  of  the  electors,  and  the  certificates,  or  so  many  of  them  as  have 
been  received,  shall  then  be  opened,  the  votes  counted,  and  the  persons  to  fill  the  ofiioes 
of  President  and  Vice-President  ascertained  and  declared,  agreeable  to  the  Consti- 
tution."   Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

It  is  superseded  by  the  provisions  of  the  Act  of  Feb.  3,  1887,  ch.  90,  infra,  p.  268, 
which  contains  the  latest  l^islation  concerning  the  counting  of  dectoral  votflS. 

Sec.  143.  [Provision  for  absence  of  President  of  the  Senate.]  Incase 
there  shall  be  no  President  of  the  Senate  at  the  seat  of  Government  on  the 


PRESIDENT  261 

arriyal  of  the  persons  intrusted  with  the  certificates  of  the  votes  of  the 
electors,  then  such  persons  shall  deliver  such  certificates  into  the  ofiice  of 
the  Secretary  of  State,  to  be  safely  kept,  and  delivered  over  as  soon  as  may 
be  to  the  President  of  the  Senate.    [B,  8.] 

Act  of  March  1,  17d2,  ch.  8,  1  Stat.  L.  240. 

Sec.  1 44.  [Mileage  of  messengers.]  Each  of  the  persons  appointed  by 
the  electors  to  deliver  the  certificates  of  votes  to  the  President  of  the  Sen- 
ate shall  be  allowed,  on  the  delivery  of  the  list  intrusted  to  him,  twenty-five 
cents  for  every  mile  of  the  estimated  distance,  by  the  most  usual  road,  from 
the  place  of  meeting  of  the  electors  to  the  seat  of  Government  of  the  United 
States.     [B.  8.] 

Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

Sec.  145.  [Forfeiture  for  messenger's  neglect  of  duty.]  Every  person 
who,  having  been  appointed,  pursuant  to  subdivision  one  of  section  one 
hundred  and  forty  or  to  section  one  hundred  and  forty-one,  to  deliver  the 
certificates  of  the  votes  of  the  electors  to  the  President  of  the  Senate,  and 
having  accepted  such  appointment,  shall  neglect  to  perform  the  services 
required  from  him,  shall  forfeit  the  sum  of  one  thousand  dollars.     [B.  8.] 

Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

fi.  S.  sees.  146-150.    These  sections  were  as  follows: 

'*  Sec.  146.  In  case  of  removal,  death,  resignation,  or  inability  of  both  the  President 
and  Vice-President  of  the  United  States,  the  President  of  the  Senate,  or,  if  there  is 
none,  then  the  Speaker  of  the  House  of  Representatives,  for  the  time  being,  shall  act 
as  President  until  the  disability  is  remov^  or  a  President  elected."  Act  of  March 
1,  1792,  ch.  8,  1  Stat.  L.  240. 

"  Sec.  147.  Whenever  the  offices  of  President  and  Vice-President  both  become  vacant, 
the  Secretary  of  State  shaU  forthwith  cause  a  notification  thereof  to  be  made  to  the 
executive  of  every  State,  and  shall  also  cause  the  same  to  be  published  in  at  least 
one  of  the  newspapers  printed  in  each  State."  Act  of  March  1,  17&2,  ch.  8,  1  Stat. 
L.  240. 

'*  See.  148.  The  notification  shall  specify  that  electors  of  a  President  and  Vice- 
President  of  the  United  States  shall  be  appointed  or  choeen  in  the  several  States, 
as  follows: 

**  Fir«t.  If  there  shall  be  the  space  of  two  months  yet  to  ensue  between  the  date 
of  such  notification  and  the  first  Wednesday  in  December  then  next  ensuing,  such  notifi- 
cation shall  specify  that  the  electors  shall  be  appointed  or  chosen  within  thirty-four 
days  preceding  such  first  Wednesday  in  December. 

"  Second.  If  there  shall  not  be  the  space  of  two  months  between  the  (kite  of  such 
notification  and  such  first  Wednesday  in  December,  and  if  the  term  for  which  the 
President  and  Vice-President  last  in  office  were  elected  will  not  expire  on  the  third 
day  of  March  next  ensuing,  the  notification  shall  specify  that  the  electors  shall  be 
appointed  or  chosen  within  thirty-four  days  preceding  the  first  Wednesday  in  December 
in  the  year  next  ensuing.  But  if  there  shall  not  be  the  space  of  two  months  between 
the  date  of  such  notification  and  the  first  Wednesd«y  in  December  then  next  ensuing, 
and  if  the  term  for  which  the  President  and  Vice-President  last  in  office  were  elected 
will  expire  on  the  third  day  of  March  next  ensuing,  the  notification  shall  not  specify 
that  electors  are  to  be  appointed  or  chosen."  Act  of  March  1,  1792,  ch.  8,  1  Stat. 
L.  240. 

"  Sec.  140.  Electors  appointed  or  chosen  upon  the  notification  prescribed  by  the 
preceding  section  shall  meet  and  give  their  votes  upon  the  first  Wednesday  of  December 
specified  in  the  notification."    Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

"  Sec.  150.  The  provisions  of  this  Title,  relating  to  the  quadrennial  election  of  Presi- 
dent and  Vice-President,  shall  apply  with  respect  to  any  election  to  fill  vacancies  in 
the  offices  of  President  and  Vice-President,  held  upon  a  notification  given  when  both 
offices  become  vacant."    Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  240. 

They  are  directly  repealed  by  section  3  of  the  Act  of  Jan.  19,  1886,  ch.  4,  which  is 
given  infra,  p.  262. 
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Sec.  151.  [Besignation  or  refusal  of  oflSce.]  The  only  evidence  of  a 
refusal  to  accept,  or  of  a  resignation  of  the  office  of  President  or  Vico- 
President,  shall  be  an  instrument  in  writing,  declaring  the  same,  and  sub- 
scribed by  the  person  refusing  to  accept  or  resigning,  as  the  case  may  be, 
and  delivered  into  the  office  of  the  Secretary  of  State.    [B.  8.] 

Act  of  March  1,  1702,  oh.  S,  1  Stat.  L.  241. 


An  act  to  provide  for  the  performance  of  the  duties  of  the  office  of  Presi- 
dent in  case  of  the  removal,  death,  resignation,  or  inability  both  of  the 
President  and  Vice-] 


[Act  of  Jan.  19,  1886,  ch.  4,  24  Stai.  L.  L] 


[Sec.  1.]  [In  case  of  death,  etc.,  of  President  and  Vice-President,  who 
to  act  as  President  —  Congress  to  be  convened.]  That  in  case  of  removal, 
death,  resignation,  or  inability  of  both  the  President  and  Vice-President  of 
the  United  States,  the  Secretary  of  State,  or  if  there  be  none,  or  in  case  of 
his  removal,  death,  resignation  or  inability,  then  the  Secretary  of  the  Treas- 
ury, or  if  there  be  none,  or  in  case  of  his  removal,  death,  resignation,  or 
inability,  then  the  Secretary  of  War,  or  if  there  be  none,  or  in  case  of  his 
removal,  death,  resignation,  or  inability,  then  the  Attorney-General,  or  if 
there  be  none,  or  in  case  of  his  removal,  death,  resignation,  or  inability,  then 
the  Postmaster-General,  or  if  there  be  none,  or  in  case  of  his  removal,  death, 
resignation,  or  inability,  then  the  Secretary  of  the  Navy,  or  if  there  be  none, 
or  in  case  of  his  removal,  death,  resignation,  or  inability,  then  the  Secretary 
of  the  Interior,  shall  act  as  President  until  the  disability  of  the  President  or 
Vice-President  is  removed  or  a  President  shall  be  elected :  Provided,  That 
whenever  the  powers  and  duties  of  the  office  of  President  of  the  United  States 
shall  devolve  upon  any  of  the  persons  named  herein,  if  Congress  be  not  then 
in  session,  or  if  it  would  not  meet  in  accordance  with  law  within  twenty 
days  thereafter,  it  shall  be  the  duty  of  the  person  upon  whom  said  powers 
and  duties  shall  devolve  to  issue  a  proclamation  convening  Congress  in 
extraordinary  session,  giving  twenty  days'  notice  of  the  time  of  meeting. 
[24  Stat  L.  i.] 

This  is  the  first  section  of  the  "  Presidential  Succession  Act." 

Ill  is  and  the  following  sec.  2  of  this  Act  contain  substitute  proviftions  for  those 
which  were  contained  in  R.  S.  sees.  146-150,  noted  aupra,  p.  261,  which  were  repealed  by 
sec.  3  of  this  Act. 

Sec.  2.  [lOigibility  of  officers.]  That  the  preceding  section  shall  only  be 
held  to  describe  and  apply  to  such  officers  as  shall  have  been  appointed  by 
the  advice  and  consent  of  the  Senate  to  the  offices  therein  named,  and  such 
as  are  eligible  to  the  office  of  President  under  the  Constitution,  and  not 
under  impeachment  by  the  House  of  Representatives  of  the  United  States  at 
the  time  the  powers  and  duties  of  the  office  shall  devolve  upon  them  respec- 
tively.   [  24  Stat  L,  2.] 

« 

Sec.  3.  [Bepeal.]  That  sections  one  hundred  and  forty-six,  one  hundred 
and  forty-seven,  one  hundred  and  forty-eight,  one  hundred  and  forty-nine, 
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and  one  hxmdred  and  fifty  of  the  Revised  Statutes  are  hereby  repealed. 
[24  8iai.L,2,] 

R.  S.  sees.  146-150  repealed  by  this  section  are  noted  st^pra^  p.  261. 


An  act  to  fix  the  day  for  the  meeting:  of  the  electors  of  President  and 
Vice-Presidenti  and  to  provide  for  and  regulate  the  counting  of  the 
votes  for  President  and  Vice-President,  and  the  decision  of  questions 
arising  thereon. 

[Act  of  Feb,  3,  1887,  ch.  90,  24  Stat  L,  373.] 


[Sec.  1.]  [Meeting  of  Presidential  electors.]  That  the  electors  of  each 
State  shall  meet  and  give  their  votes  on  the  second  Monday  in  January  next 
following  their  appointment,  at  such  place  in  each  State  as  the  legislature 
of  such  State  shall  direct.    [24  Stat.  L.  373.] 

ProYisions  Bupplementary  to  those  of  this  Act  were  made  by  the  Act  of  Oct.  19, 
1888,  ch.  12ie,  infra,  p.  206. 

Conflictiiig  proYision  of  state  law. — ^A  Congress,  is  not  wholly  void,  but  such 

state   law   providing   for  the  election   of  conflicting  provision  must  give  way.    Mc- 

presidential    electors,    which    contains    a  Pherson  v.  Blacker,   (1S92)    146  U.  S.  1, 

provision  fixing  a  date  for  the  meeting  of  13  S.  Ct.  3,  36  U.  S.  (L.  ed.)  869. 
the  electors  in  conflict  with  the  Act  of 

Sec.  2.  [Determination  of  controversy  as  to  appointment  of  electors.] 

That  if  any  State  shall  have  provided,  by  laws  enacted  prior  to  the  day 
fixed  for  the  appointment  of  the  electors,  for  its  final  determination  of  any 
controversy  or  contest  concerning  the  appointment  of  all  or  any  of  the 
electors  of  such  State,  by  judicial  or  other  methods  or  procedures,  and  such 
determination  shall  have  been  made  at  least  six  days  before  the  time  fixed 
for  the  meeting  of  the  electors,  such  determination  made  pursuant  to  such 
law  so  existing  on  said  day,'  and  made  at  least  six  days  prior  to  the  said  time 
of  meeting  of  the  electors,  shall  be  conclusive,  and  shall  govern  in  the  count- 
ing of  the  electoral  votes  as  provided  in  the  Constitution,  and  as  herein- 
after regulated,  so  far  as  the  ascertainment  of  the  electors  appointed  by 
such  State  is  concerned.    [24  Stat,  L.  373.\ 

Sbc.  3.  [Oertiflcate  of  electors  by  State  executive  —  certificate  of 
determination  of  controversy  —  copies  sent  to  Congress.]  That  it  shall  be 
the  duty  of  the  executive  of  each  State,  as  soon  as  practicable  after  the  con- 
clusion of  the  appointment  of  electors  in  such  State,  by  the  final  ascertain- 
ment under  and  in  pursuance  of  the  laws  of  such  State  providing  for  such 
ascertainment,  to  communicate,  under  the  seal  of  the  State,  to  the  Secretary 
of  State  of  the  United  States,  a  certificate  of  such  ascertainment  of  the 
electors  appointed,  setting  forth  the  names  of  such  electors  and  the  canvass 
or  other  ascertainment  under  the  laws  of  such  State  of  the  number  of  votes 
^ven  or  cast  for  each  person  for  whose  appointment  any  and  all  votes  have 
been  given  or  cast ;  and  it  shall  also  thereupon  be  the  duty  of  the  executive 
of  each  State  to  deliver  to  the  electors  of  such  State,  on  or  before  the  day  on 
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which  they  are  required  by  the  preceding  section  to  meet,  the  same  certifi- 
cate, in  triplicate,  under  the  seal  of  the  State ;  and  such  certificate  shall  be 
inclosed  and  transmitted  by  the  electors  at  the  same  time  and  in  the  same 
manner  as  is  provided  by  law  for  transmitting  by  such  electors  to  the  seat 
of  Government  the  lists  of  all  persons  voted  for  as  President  and  of  all  per- 
sons voted  for  as  Vice-President;  and  section  one  hundred  and  thirty-six 
of  the  Revised  Statutes  is  hereby  repealed ;  and  if  there  shall  have  been  any 
final  determination  in  a  State  of  a  controversy  or  contest  as  provided  for  in 
section  two  of  this  act,  it  shall  be  the  duty  of  the  executive  of  such  State, 
as  soon  as  practicable  after  such  determination,  to  communicate,  under  the 
seal  of  the  State,  to  the  Secretary  of  State  of  the  United  States,  a  certifi- 
cate of  such  determination,  in  form  and  manner  as  the  same  shall  have 
been  made;  and  the  Secretary  of  State  of  the  United  States,  as  soon  as 
practicable  after  the  receipt  at  the  State  Department  of  each  of  the  certifi- 
cates hereinbefore  directed  to  be  transmitted  to  the  Secretary  of  State, 
shall  publish,  in  such  public  newspaper  as  he  shall  designate,  such  certifi- 
cates in  full ;  and  at  the  first  meeting  of  Congress  thereafter  he  shall  trans- 
mit to  the  two  Houses  of  Congress  copies  in  full  of  each  and  every  such  cer- 
tificate so  received  theretofore  at  the  State  Department.  [24  Stat  L. 
373.] 

R.  S.  sec.  136  which  was  repealed  by  this  section  is  noted  9wprd,  p.  259. 

Sec.  4.  [Counting  electoral  votes  in  Congress.]  That  Congress  shall  be 
in  session  on  the  second  Wednesday  in  February  succeeding  every  meeting 
of  the  electors.  The  Senate  and  House  of  Representatives  sJiall  meet  in  the 
Hall  of  the  House  of  Representatives  at  the  hour  of  one  o'clock  in  the 
afternoon  on  that  day,  and  the  President  of  the  Senate  shall  be  their  pre- 
siding officer.  Two  tellers  shall  be  previously  appointed  on  the  part  of  the 
Senate  and  two  on  the  part  of  the  House  of  Representatives,  to  whom  shall 
be  handed,  as  they  are  opened  by  the  President  of  the  Senate,  all  the  certifi- 
cates and  papers  purporting  to  be  certificates  of  the  electoral  votes,  which 
certificates  and  papers  shall  be  opened,  presented,  and  acted  upon  in  the 
alphabetical  order  of  the  States,  beginning  with  the  letter  A;  and  said 
tellers,  having  then  read  the  same  in  the  presence  and  hearing  of  the  two 
Houses,  shall  make  a  list  of  the  votes  as  they  shall  appear  from  the  said 
certificates;  and  the  votes  having  been  ascertained  and  counted  in  the 
manner  and  according  to  the  rules  in  this  act  provided,  the  result  of  the 
same  shall  be  delivered  to  the  President  of  the  Senate,  who  shall  thereupon 
announce  the  state  of  the  vote,  which  announcement  shall  be  deemed  a  suffi- 
cient declaration  of  the  persons,  if  any,  elected  President  and  Vice-Presi- 
dent of  the  United  States,  and,  together  with  a  list  of  the  votes,  be  entered 
on  the  Journals  of  the  two  Houses.  Upon  such  reading  of  any  such  certifi- 
cate or  paper,  the  President  of  the  Senate  shall  call  for  objections,  if  any. 
Every  objection  shall  be  made  in  writing,  and  shall  state  clearly  and  con- 
cisely, and  without  argument,  the  ground  thereof,  and  shall  be  signed  by  at 
least  one  Senator  and  one  Member  of  the  House  of  Representatives  before 
the  same  shall  be  received.  When  all  objections  so  made  to  any  vote  or 
paper  from  a  State  shall  have  been  received  and  read,  the  Senate  shall 
thereupon  withdraw,  and  such  objections  shall  be  submitted  to  the  Senate 
for  its  decision ;  and  the  Speaker  of  the  House  of  Representatives  shall,  in 
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like  manner,  submit  such  objections  to  the  House  of  Bepresentativeii  for  it  i 
decision;  and  no  electoral  vote  or  votes  from  any  State  which  shall  have 
been  regularly  given  by  electors  whose  appointment  has  been  lawfully  certi- 
jBed  to  according  to  section  three  of  this  act  from  which  but  one  return  has 
been  received  shall  be  rejected,  but  the  two  Houses  concurrently  may  reject 
the  vote  or  votes  when  they  agree  that  such  vote  or  votes  have  not  been  so 
regularly  given  by  electors  whose  appointment  has  been  so  certified.  If 
more  than  one  return  or  paper  purporting  to  be  a  return  from  a  State  shall 
have  been  received  by  the  President  of  the  Senate,  those  votes,  and  those 
only,  shall  be  counted  which  shall  have  been  regularly  given  by  the  electors 
who  are  shown  by  the  determination  mentioned  in  section  two  of  this  act  to 
have  been  appointed,  if  the  determination  in  said  section  provided  for  shall 
have  been  made,  or  by  such  successors  or  substitutes,  in  case  of  a  vacancy  in 
the  board  of  electors  so  ascertained,  as  have  been  appointed  to  fill  such 
vacaiincy  in  the  mode  provided  by  the  laws  of  the  State ;  but  in  ease  there 
shall  arise  the  question  which  of  two  or  more  of  such  State  authorities  deter- 
mining what  electors  have  been  appointed,  as  mentioned  in  section  two  of 
this  act,  is  the  lawful  tribunal  of  such  State,  the  votes  regularly  given  of 
those  electors,  and  those  only,  of  such  State  shall  be  counted  whose  title  as 
electors  the  two  Houses,  acting  separately,  shall  concurrently  decide  is  sup- 
ported by  the  decision  of  such  State  so  authorized  by  its  laws ;  and  in  such 
ease  of  more  than  one  return  or  paper  purporting  to  be  a  return  from  a 
State,  if  there  shall  have  been  no  such  determination  of  the  question  in  the 
State  aforesaid,  then  those  votes,  and  those  only,  shall  be  counted  which  the 
two  Houses  shall  concurrently  decide  were  cast  by  lawful  electors  appointed 
in  accordance  with  the  laws  of  the  State,  unless  the  two  Houses,  acting 
separately,  shall  concurrently  decide  such  votes  not  to  be  the  lawful  votes 
of  the  legally  appointed  electors  of  such  State.  But  if  the  two  Houses  shall 
disagree  in  respect  of  the  counting  of  such  votes,  then,  and  in  that  case,  the 
votes  of  the  electors  Whose  appointment  shall  have  been  certified  by  the 
Executive  of  the  State,  under  the  seal  thereof,  shall  be  counted.  When 
the  two  Houses  have  voted,  they  shall  immediately  again  meet,  and  the 
presiding  officer  shall  then  announce  the  decision  of  the  questions  submit- 
ted. No  votes  or  papers  from  any  other  State  shall  be  acted  upon  until  the 
objections  previously  made  to  the  votes  or  papers  from  any  State  shall  have 
been  finally  disposed  of.    [24  Stat,  L.  373.] 

Sec.  5.  [Preservation  of  order.]  That  while  the  two  Houses  shall  be  in 
meeting  as  provided  in  this  act  the  President  of  the  Senate  shall  have  power 
to  preserve  order;  and  no  debate  shall  be  allowed  and  no  question  shall  be 
put  by  the  presiding  ofiicer  except  to  either  House  on  a  motion  to  withdraw. 
[24  Stat.  L.  374.] 

Sec.  6.  [Limit  of  debate  in  each  House.]  That  when  the  two  Houses 
separate  to  decide  upon  an  objection  that  may  have  been  made  to  the  count- 
ing of  any  electoral  vote  or  votes  from  any  State,  or  other  question  arising 
in  the  matter,  each  Senator  and  Representative  may  speak  to  such  objection 
or  question  five  minutes,  and  not  more  than  once;  but  after  such  debate 
shall  have  lasted  two  hours  it  shall  be  the  duty  of  the  presiding  officer  of 
each  House  to  put  the  main  question  without  further  debate.  [24  Stat.  L. 
375.] 
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Sec.  7.  [Arrangements  for  joint  meeting  —  not  to  dissolve  until  result 
declared.]  That  at  such  joint  meeting  of  the  two  Houses 'seats  shall  be  pro- 
vided as  follows:  For  the  President  of  the  Senate,  the  Speaker's  chair; 
for  the  Speaker,  immediately  upon  his  left;  the  Senators,  in  the  body  of  the 
Hall  upon  the  right  of  the  presiding  officer ;  for  the  Representatives,  in  the 
body  of  the  Hall  not  provided  for  the  Senators ;  for  the  tellers,  Secretary  of 
the  Senate,  and  Clerk  of  the  House  of  Representatives,  at  the  Clerk's  desk; 
for  the  other  officers  of  the  two  Houses,  in  front  of  the  Clerk's  desk  and 
upon  each  side  of  the  Speaker's  platform.  Such  joint  meeting  shall  not  be 
dissolved  until  the  count  of  electoral  votes  shall  be  completed  and  the 
result  declared;  and  no  recess  shall  be  taken  unless  a  question  shall  have 
arisen  in  regard  to  counting  any  such  votes,  or  otherwise  under  this  act,  in 
which  case  it  shall  be  competent  for  either  House,  acting  separately,  in  the 
manner  hereinbefore  provided,  to  direct  a  recess  of  such  House  not  beyond 
the  next  calendar  day,  Sunday  excepted,  at  the  hour  of  ten  o'clock  ip  the 
forenoon.  But  if  the  counting  of  the  electoral  votes  and  the  declaration  of 
the  result  shall  not  have  been  completed  before  the  fifth  calendar  day  next 
after  such  first  meeting  of  the  two  Houses,  no  further  or  other  recess  shall 
be  taken  by  either  House.    [24  Stat.  L.  375.] 


An  act  supplementary  to  the  act  approved  February  third,  eighteen  hun- 
dred and  eighty-seven,  entitled  "An  act  to  fix  the  day  for  the  meeting 
of  the  electors  of  President  and  Vice-President,  and  to  provide  for 
and  regulate  the  counting  of  the  votes  for  President  and  Vice-Presi- 
dent, and  the  decision  of  questions  arising  thereon." 

[Act  of  Oct.  19,  1888,  ch,  1216,  25  Stat.  L.  613.] 

[Sec.  1.]  [Transmission  of  certificates  and  lists  of  votes.]  That  the  cer- 
tificates and  lists  of  votes  for  President  and  Vice-President  of  the  United 
States,  mentioned  in  chapter  one  of  title  three  of  the  Revised  Statutes  of  the 
United  States,  and  in  the  act  to  which  this  is  a  supplement,  shall  be  for- 
warded, in  the  manner  therein  provided,  to  the  President  of  the  Senate 
forthwith  after  the  second  Monday  in  January,  on  which  the  electors  shall 
give  their  votes.    [25  Stat.  L.  613.] 

Chapter  1  of  title  3  of  the  Revised  Statutes  mentioned  in  the  text  compriBes  sec- 
tions 131  to  151,  given  supra,  pp.  25S-262. 

The  Act  mentioned  in  the  title  of  this  Act  is  the  Act  of  Feb.  3,  1881,  ch.  90,  and  is 
given  in  the  preceding  paragraphs  of  the  text. 

Sec.  2  of  this  Act  amended  R.  S.  sec.  141,  supra,  p.  260. 


n.  OFFICE  AND   COBIPENSATION   OF  THE   PBESTOENT 

Sec.  1 52.  [Commencement  of  term  of  office.]  The  term  of  four  years 
for  which  a  President  and  Vice-President  shall  be  elected,  shall,  in  all  cases, 
commence  on  the  fourth  day  of  March  next  succeeding  the  day  on  which  the 
votes  of  the  electors  have  been  given.     [B.  S.] 

Act  of  March  1,  1792,  ch.  8,  1  Stat.  L.  241. 

Sections  152-157  constitute  chapter  2  "  OflSce  and  Compensation  of  the  President" 
of  title  3  of  the  Revised  Statutes  "  The  President." 
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Sec.  1 53-  [President's  salary.]  The  President  shall  receive  in  full  f o 
his  services  during  the  term  for  which  he  shall  have  been  elected  the  sum  of 
fifty  thousand  dollars  a  year,  to  be  paid  monthly,  and  shall  be  entitled  to 
the  use  of  the  furniture  and  other  effects  belonging  to  the  United  States  and 
kept  in  the  Executive  Mansion.     [B.  8.] 

Act  of  Sept.  24,  1780,  ch.  19,  1  Stat.  L.  72;  Act  of  Feb.  18,  1793,  ch.  9,  1  Stat. 
L.  318;  Act  of  March  a,  1873,  ch.  226,  17  Stat.  L.  486. 

The  salary  of  the  President  was  increased  to  $75,000  per  annum  by  the  Act  of  March 
4,  1909,  ch.  297,  §  1,  infra,  p.  268,  and  the  Act  of  June  23,  1906,  ch.  3523,  infra,  p.  268, 
authorized  the  payment  of  the  President's  traveling  expenses,  not  exceeding  $25,000. 

Sec.  154.  [Vice-President's  salary.]  The  Vice-President  shall  receive 
in  full  for  his  services  during  the  term  for  which  he  shall  have  been  elected 
the  sum  of  ten  thousand  dollars  a  year,  to  be  paid  monthly.    [R.  8,] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  486. 

Act  of  Jan.  20,  1874,  ch.'ll,  18  Stat.  L.  4,  hy  repealing  the  Act  of  March  3,  1S7S, 
ch.  226,  sec.  1  (from  which  the  section  given  in  the  text  was  drawn),  in  so  far  as  it 
increased  the  compensation  of  public  officials,  and  restoring  the  former  compensation, 
reduced  the  salary  of  the  Vice-President  to  $8,000  per  annimi  but  his  compensation 
was  increased  to  $12,000  per  annum  by  the  Act  of  Feb.  26,  1907,  ch.  I6d5i  sec.  4, 
given  in  Congress,  vol.  2',  p.  511. 

Sec.  155.  [Officers  of  the  President's  household.]  The  President  is 
authorized  to  appoint  or  employ  in  his  official  household  the  following 
officers : 

One  private  secretary,  at  a  salary  of  three  thousand  five  hundred  dollars 
a  year. 

One  assistant  secretary,  who  shall  be  a  short-hand  writer,  at  a  salary  of 
two  thousand  five  hundred  dollars  a  year. 

Two  executive  clerks,  at  a  salary  of  two  thousand  three  hundred  dollars  a 
year  each. 

One,  steward  of  the  President's  household,  at  a  salary  of  two  thousand 
dollars  a  year. 

One  messenger,  at  a  salary  of  one  thousand  two  hundred  dollars  a  year. 
[R.  8,] 

Act  of  March  3,  1S67,  ch.  lOS,  11  Stat.  L.  22S;  Act  of  July  23,  1866,  ch.  208,  14  Stat. 
L.  206;  Act  of  July  29,  1868,  ch.  176,  15  Stat.  L.  W. 

The  number  as  well  a«  the  designation  and  compensation  of  the  officers  of  the  Presi- 
dent's household  has  been  changed  by  the  various  appropriation  acts  and  this  section 
has  been  in  effect,  superseded.  The  Legislative,  Executive,  and  Judicial  Appropriation 
Act  of  March  4,  1915,  ch.  141,  sec.  1,  38  Stat.  L.  1007,  contained  the  following  provisiona: 

'*  Office  of  The  President:  Secretary,  $7,500;  executive  clerk,  $5,000;  chief  clerk, 
$4,000;  appointment  clerk,  $3,500;  record  clerk,  $2,500;  two  expert  stenographers,  at 
12,500  each;  accountant,  $2,500;  two  correspondents,  at  $2,500  each;  disbursing  clerk, 
$2,000;  clerks  —  three  at  $2,000  each,  six  of  class  four,  three  of  class  three,  four  of 
class  two,  three  of  class  one;  messengers — two  at  $900  each,  two  at  $840  each;  three 
laborers,  at  $720  each;  in  all,  $73,440." 

The  salary  of  the  Secretary  to  the  President  was  fixed  by  the  Act  of  March  4,  1913, 
eh-  149,  infra,  p.  269. 

The  detail  of  employees  to  the  office  of  the  President  was  authorized  by  the  Act 
of  March  4,  1915,  ch.  141,  sec.  1,  given  in  Executive  Depabtuents,  vol.  3,  p.  263. 

8.  S.  sees.  156-157.    These  secticms  were  as  follows: 

''  Sec.  156.  The  steward  of  the  President's  household  shall,  under  the  direction  of 
the  President,  have  the  charge  and  custody  of  and  be  responsible  for  the  plate,  furniture, 
and  other  public  property  in  the  President's  mansion,  and  shall  discharge  such  other 
duties  as  the  President  may  assign  him." 

Act  of  March  3,  1867,  ch.  108,  11  Stat.  L.  228;  Act  of  July  23,  1866,  ch.  208,  14 
Stat.  L.  206. 
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''  Sec.  157.  The  steward  of  the  President's  household  shall,  before  entering  upon 
the  duties  of  his  office,  give  a  bond  to  the  United  States  for  the  faithful  discharge  of 
his  trust.  Such  bond  must  be  in  such  sum  as  the  Secretary  of  the  Interior  shall 
deem  sufficient,  and  must  be  approved  by  him." 

Act  of  July  23,  1866,  ch.  208,  14  Stat.  L.  206. 

Both  of  these  sections  were  superseded  by  the  Act  of  June  25,  1910,  ch.  384,  sec.  9, 
infra,  this  page. 


An  Act  To  provide  for  the  traveling  expenses  of  the  President  of  thd 

United  States. 

[Act  of  June  23, 1906,  ch,  3523,  34  Stat.  L,  454.] 

[Travding  allowances.]  That  hereafter  there  may  be  expended  for  or 
on  account  of  the  traveling  expenses  of  the  President  of  the  United  States 
such  sum  as  Congress  may  from  time  to  time  appropriate,  not  exceeding 
twenty-five  thousand  dollars  per  annum,  such  sum  when  appropriated  to 
be  expended  in  the  discretion  of  the  President  and  accounted  for  on  his 
certificate  solely.  There  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  for  the  purposes  authorized  by  this 
Act  for  the  fiscal  year  nineteen  hundred  and  seven,  the  sum  of  twenty-five 
thousand  dollars.    [34  Stat.  L.  454.] 

The  Appropriation  Acts  for  subsequent  years  contain  like  appropriations  of  $25,000 
for  the  traveling  expenses  of  the  President.  The  current  appropriation  is  contained  in 
the  Act  of  March  3,  1915,  ch.  75,  sec.  1,  38  Stat.  L.  847. 


[Sec.  1.]  [President's  compensation  —  increase.]  •  •  •  after  the 
third  of  March,  nineteen  hundred  and  nine,  the  compensation  of  the  Presi- 
dent of  the  United  States  shall  be  seventy-five  thousand  dollars  per  annum. 
[35  Stat.  L.  859.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  4, 
1909,  ch.  297. 
This  provision  superseded  in  part  E.  S.  sec.  153,  given  supra,  p.  267. 


Sec.  9.  [Executive  Mansion — custodian  of  property  —  bond  —  annual 
inventory.]  Hereafter  the  steward,  housekeeper,  or  such  other  employee 
of  the  Executive  Mansion  as  the  President  may  designate,  shall,  under  the 
direction  of  the  President,  have  the  charge  and  custody  of  and  be  respon- 
sible for  the  plate,  furniture,  and  public  property  therein,  and  shall,  before 
entering  upon  the  duties  of  the  oflSce,  give  bond  for  the  faithful  discharge 
thereof,  said  bond  to  be  in  the  sum  of  ten  thousand  dollars,  and  be  approved 
by  the  Secretary  of  War.  And  hereafter  a  complete  inventory,  in  proper 
books,  shall  be  made  annually  in  the  month  of  June,  under  the  direction  of 
the  officer  in  charge  of  public  buildings  and  grounds,  of  all  the  public  prop- 
erty in  and  belonging  to  the  Executive  Mansion,  showing  when  purchased, 
its  cost,  condition,  and  final  disposition.  This  inventory  shall  be  submitted 
to  the  President  for  his  approval,  and  shall  then  be  kept  for  reference  in  the 
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Office  of  Public  Buildings  and  Grounds,  which  shall  furnish  a  copy  thereof 
to  the  steward,  housekeeper,  or  other  employee  responsible  for  the  property. 
[36  Stat,  L.  773.] 

The  above  section  9  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910, 
ch.  384. 
This  Bection  supersedes  R.  S.  sees.  156,  157  noted,  supra,  pp.  267,  268. 


[Sec.  1.]  [Accommodations  for  horses,  etc.,  by  Quartermaster  Oen- 
eral.]  •  •  •  The  Quartermaster  General  of  the  Army  shall  provide 
suitable  accommodations  for  the  horses,  carriages,  and  other  vehicles  of  the 
President  and  of  the  Executive  Office,  in  the  stables  maintained  in  the  Dis- 
trict of  Columbia  by  and  for  the  use  of  his  department.    [36  Stat.  L,  1404.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1011,  ch.  285. 


[Salary  of  Secretary  to  the  President.]  *  *  *  To  make  the  salary  of 
the  Secretary  to  the  President  at  the  rate  of  $7,500  per  annum  from  March 
fourth,  nineteen  hundred  and  thirteen,  to  June  thirtieth,  nineteen  hundred 
and  fourteen,  inclusive,  $3,312.50,  and  hereafter  said  salary  is  fixed  at  the 
rate  of  $7,500  per  annum.    [37  Stat.  L.  913.] 

This  and  the  following  paragraph  of  the  teict  are  from  the  Deficiencies  Appropriation 
Act  of  'March  4,  1913,  ch.  149. 
This  supersedes  in  part  R.  S.  sec.  155,  siipra,  p.  267.    See  the  notes  to  said  section. 

[Participation  of  President  in  international  congresses,  etc.]    •    •    • 

Hereafter  the  Executive  shall  not  extend  or  accept  any  invitation  to  par- 
ticipate in  any  international  congress,  conference,  or  like  event,  without 
first  having  specific  authority  of  law  to  do  so.    [37  Stat.  L.  913.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 
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See  President 


PRESIDENTIAL  SUCCESSION  ACT 

See  President 


PRIBILOF  ISLANDS 

See  Alaska 


PRINCIPAL  AND  SURETY 

See  Surety  Companies 


PRINTING 

See  Public  Printing 


PRINTING  AND  BINDING  ACT 

See  Public  Documents;  Public  Printing 
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I.  Federal  Prisons  Generally,  273. 
II.  United  States  Disciplinary  Barracks,  302. 


L  Federal  Prisons  Qenerally,  273. 

R.  S.  1828.  Report  of  Warden  of   U.  S.   Penitenliary  for  Distrid  of 

Cdumbia,  273. 
R.  S.  18%.  Penitentiaries  for  Territories  —  Care  and  Control,  273. 
R.  S.  1893.  Rules  for  Their  Government,  274. 
R.  S.  1894.  Payment  of  Marshal,  etc,,  and  of  Expenses  of  Subsistence^ 

etc,,  of  Offenders,  274. 
R.  S.  IS9S.» Imprisonment  in  Penitentiaries,  274. 
R.  S.  5536.  Expenses  for   U,  S,  Prisoners  to  Be  Paid  by  the   United 

Stales,  275. 
R.  S.  5537.  Places  of  Confinemeni,  276. 
R.  S.  5538.  Marshal  to  Make  Provision  for  Safe- Keeping  of  Prisoners^ 

276. 
R.  S.  5539.    United  States  Convicts  in  State  Penitentiaries,  277. 
R*  S.  5540.  Selection  qf   Penitentiary   Where  a  Judicial  District  is 

Divided,  278. 
R.  S.  5541.  Sentences  to  Imprisonment  for  More  than  a  Year,  Where 

to  Be  Executed,  278. 
R.  S.  5542.  Penitentiary  Sentences,  Where  to  Be  Executed,  280. 
R.  S.  5543.  Deductions  from  Term  of  Imprisonment  for  Good  Conduct, 

280. 
R.  S.  5544.  Application  of  Preceding  Section,  281. 
R.  S.  5545.  Actual  Reasonable  Cost  of  Subsisting  Prisoners  to  Be  Paid, 

282. 
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R.  S.  5546.  Designation  of  Pemientiary  by  AUomey-General  —  Trans- 

'  portation  of  Prisoners  —  Change  of  Place  of  Imprison^ 
ment,  283. 
R.  S.  5547.  AUomey^eneral  to  Contract  for  Subsistence,  etc.,  288. 
R.  S.  5548.  Court  May  Order  Sentences  Executed  in  Hov^e  of  Correction, 
I  288. 

R.  S.  5549.  Confinement  of  Juvenile  Offenders,  288. 

R.  S.  5550.  Attomey-Oeneral  to  Contra^  for  Their  Subsistence,  etc.,  289. 

Act  of  March  5, 1875,  ch.  145,  289. 

Sec.  1.  Commutation  of  Term  for  Good  Conduct,  289. 

2,  Clothing,  etc,  to  Be  Furnished  Discharged  Prisoner,  290. 

Act  of  June  16, 1880,  ch.  2S5,  290. 

Care  and  Custody  of  Conmds  of  Territories,  290. 

Act  of  Feb.  23, 1887,  ch.  213,  291. 

Sec.  1.    U.  S.  Cormcts  Not  to  Be  Hired  Out  to  Labor,  291. 

2.  PenaUy,  291. 

3.  Repeal,  291. 

Act  of  March  S,  1891,  ch.  529,  292. 

Sec.  1.    United  States  Prisons  —  Location  and  Erection,  292. 
2.  Employment  of  Convicts,  292. 

5.  Locality  of  Prison,  How  Selected,  292. 
4'  Control  and  Management  —  Officers  —  Regulations,  293. 

6.  Transportation  of  Prisoners  —  Expenses,  293. 

6.  Transportation,  Clothing,  etc.,  of  Discharged  Prisoner,  293. 

7.  Minors  May  Be  Committed  to  Reformatories,  293. 

8.  Commutation  for  Good  Behavior,  294. 

9.  Designation  of  Prison  by  Attomey-Oeneral  —  Separation  of 
Juvenile  Offenders,  294. 

Act  of  May  17,  1898,  ch.  3jO,  294. 

Federal  Jail  at  Fori  Smith  Declared  a  National  Prison  —  Admission 
to  Prison,  294. 

Ad  of  March  3, 1901 ,  ch.  853,  295. 

Sec.  1.    United  SUUes  Penitentiary  at  Atlanta,  Ga. —  Control  and 
Management,  etc. —  Employment  of  Convicts,  296. 

Act  ofJune'21,  1902,  ch.  II40,  295. 

Sec.  1.  Commutation  for  Good  Conduct  Increased,  295. 

2.  Restoration  of  Forfeited  Commutation,  296. 

3.  Sentences  Affected  by  Act,  296. 

Act  of  May  27,  1908,  ch.  200,  297. 

Sec.  1.  Estimates  for  United  States  Penitentiary,  McNeils  Island, 
Washington,  297. 

Act  of  June  26, 1910,  ch.  387,  297. 

Sec.  1.  Release  of  Prisoners  on  Parole  —  Conditions,  297. 
2.  Board  of  Parole  —  Clerk,  Meetings,  etc.,  298. 

5.  Application  —  Discretion  to  Release  —  Terms  and  Condi- 
ditions  —  Limits  of  Residence  —  Approval  by  Attorney" 
General,  298. 

4.  Arrest  on  Violation  of  Parole,  299. 

6.  Officers  Authorized  to  •  Arrest  —  Expenses  Chargeable  to 
Prison,  299. 

6.  Hearing  by  Board  —  Revoking  Parole,  299. 

7.  Parole  Officer  —  DvJLies  —  Salary,  etc.  —  Supervision  of 
Marshal,  300. 
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Sec.  8.  Gratuities  to  Paroled  Prisoners  —  No  Additional,  on  Firud 
Dischargey  300. 
9,  Convicts  in  State  Reformatories  —  Parole  under  State  Laws 
—  Expenses  —  Approval  of  Attorney-General  —  Returned 
to  Home,  300. 
10.  Pardoning,  etc.,  Power  of  President  Not  Impaired,  301. 

Act  of  Feb.  28,  191S,  di.  86,  301. 

International  Prison  Commission,  301. 

Act  of  March  3,  1916,  ch.  76,  301. 

Sec.  1.  Corwicts  in  District  of  Columbia  —  Charges  for  Custody,  etc., 
301. 

IL  Uniiea  States  Disciplinary  Barracks,  302. 

Act  of  March  4,  1916,  ch.  143,  302. 

Sec.  ».  Revised  Statutes  Amended,  302. 

1.  Military  Prison  Designated  United  States  Disciplinary 

Barracks,  304. 
S.  Confinement  of  Prisoners  in  Penitentiaries  —  Confine- 
ment  in  .Disciplinary  Barracks,  304. 

5.  Government  and  Control  —  Regulations  —  Reports^ 

305. 
4.  Offieers,  Guards,  etc.,  305. 

6.  Commandant  —  Powers  and  Duties,  306. 

€.  Military  Training  of  Offenders  —  Disciplinary  Comr- 
panies,  etc.,  306. 

7.  Remission  of  Unexecuted  Portions  of  Sentences — ResUn 

rations  to  Duly,  etc.,  306. 

8.  Branch  Disciplinary  Barracks,  306. 

Ad  of  March  2,  1896,  ch.  189,  307. 

Sec.  1.  Military  Prison,  Fort  Leavenworth,  Kansas,  Changed  to 
United  States  Penitentiary,  and  Transferred  to 
Department  of  Justice,  307. 

Act  of  June  10,  1896,  ch.  4pO,  308. 

Sec.  1.  Selection  of  Site  for  Prison  at  Leavenworth,   Kansas,  and 
Restoration  of  Military  Prison  to  War  Department,  308. 

Act  of  March  3, 1879,  ch.  182,  309. 

Sec.  1.  Manufacture  of  Military  Supplies,  309. 

CROSS-fi£F£RENCBS 

Bait,  see  BAIL  AND  RECOGNIZANCES. 

Indictment,  Information,  Arrest,  Removal  and  Trial  of  Prisoners,  see 

CRIMINAL  LAW. 
Prisons  and  Prisoners  in  Foreign  Countries,  see  DIPLOMATIC  AND 

CONSULAR  OFFICERS. 
Imprisonment  for  Debt,  see  EXECUTION, 
Imprisonment  on  Judgment  for  Fine  or  Penalty,  Dischrage  of  Indigent 

Convicts,  see  FINES,  PENALTIES  AND  FORFEITURES. 
Habeas  Corpus,  see  HABEAS  CORPUS, 
Removal  of  Prisoners  in  Cases  of  Epidemic,  etc.,  see  HEALTH  AND 

QUARANTINE, 
Confinement  of  Insane,  see  HOSPITALS  AND  ASYLUMS. 
Escape  and  Rescue,  see  PENAL  LAWS, 
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L  FEDERAL  PRISOKS  GENERALLY. 

Sec.  1828.  [Report  of  warden  of  U.  S.  penitentiary  for  District  of 
Golunibia.]  The  warden  of  the  penitentiary  of  the  United  States  for  the 
District  of  Columbia  shall  make  to  the  Secretary  of  the  Interior,  iannually, 
in  time  to  accompany  the  annnal  message  of  the  President  to  Congress,  a 
report  of  his  operations  during  the  preceding  year,  and  of  the  manner  in 
which  all  appropriations  have  been  applied.    [B,  8.] 

Act  of  Aug.  4,  1854,  ch.  24&,  10  Stat.  L.  573. 

Sec.  1892.  [Penitentiaries  for  Territories  —  care  and  controL]    Any 

penitentiary  which  has  been,  or  may  hereafter  be,  erected  by  the  United 
States  in  an  organized  Territory  shall,  when  the  same  is  ready  for  the  recep- 
tion of  convicts,  be  placed  under  the  care  and  oontrol  of  the  marshal  of  the 
United  States  for  the  Territory  or  District  in  which  such  penitentiary  is 
situated ;  except  as  otherwise  provided  in  the  case  of  the  penitentiaries  in 
Montana,  Idaho,  Wyoming,  and  Colorado.    [B.  8.] 

Act  of  Jan.  10.  1871,  ch.  15,  16  Stat.  L.  398. 

The  last  words  of  this  section,  relating  to  "  penitentiaries  in  Montana,  Idaho,  Wyom- 
ing, and  Colorado"  were  superseded  by  the  admission  of  these  Territories  into  thQ 
Union  as  States.    See  States;  Territobibs. 

of  the  penitentiary  as  the  other.".  U.  8. 
V.  Baird,.  (189a)  150  U.  S.  54^  14  S.  Ct. 
17,37  U.  S.  (L.  ed.)  995. 

In  Nelson  v.  Clayton,  2  Utah  299,  it  was 
held  that  the  marshal  was  the  proper 
custodian  and  warden  of  the  penitentiary 
of  the  then  territoxr  of  Utah.  Cited  gen- 
erally in  Ex.  p.  Hibba,  (D.  C.  Ore.  1886) 
26  Fed.  421. 


Duties  of  marshal. — **  The  duties  of  the 
marshal  are  those  of  supervision,  of  hiring 
guards,  feeding  and  clothing  prisoners, 
and  supplying  the  prison  with  fuel,  lights, 
and  furniture,  and  paying  for  the  same, 
and  it  is  impossible  to  make  a  distinction, 
between  these  classes  of  services.  Pay- 
ment is  a  necessary  incident  to  hiring  and 
purchasing,  and  one  is  as  much  a  service 
under  the  regulations  for  the  government 

R.  S.  sees.  1936,  1937  were  as  follows: 

"  Sbc.  1^36.  The  care  and  custody  of  the  penitentiaries  in  Montana,  Idaho.  Wyoming, 
and  Colorado,  and  the  personal  property  tnereunto  belonging,  and  the  use  and  occu- 
pation thereof,  are  transferred  to  sudi  Territories,  respectively,  until  otherwise  ordered 
by  the  Attorney-General;  but  the  legal  title  to  such  penitentiaries  and  the  property 
shall  continue  to  vest  in  the  United  States." 

Act  of  Jan.  24,  1*873,  ch.  63,  17  Stat.  L.  418. 

**  Sbc.  1937.  The  Territories  named  in  the  preceding  section  shall  keep  and  maintain, 
in  the  penitentiaries  transferred  to  their  custody  and  control,  all  persons  convicted  in 
such  Territories  of  violations  of  the  laws  of  the  United  States,  and  sentenced  to 
imprisonment  therefor,  and  all  persons  held  to  answer  for  alleged  violations  of  the 
laws  of  the  United  States  in  such  Territories,  at  the  rate  and  price,  to  be  paid  by  the 
United  States  out  of  the  judiciary  fund,  of  one  dollar  per  day  for  each  person  so 
impriscned." 

Act  of  Jan.  24,  1873,  ch.  63,  17  Stat.  419. 

The  Act  Jan.  24,  1873,  ch.  63,  17  Stat.  L.  418*  repealed  so  much  of  the  Act  of  Jan. 
10,  1871,  ch.  16  (which  was  incorporated  in  R.  S.  sees.  1892-1895)  as  placed  the  p«ii- 
tentiaries  in  the  Territories  of  Montana,  Idaho,  Wyoming,  and  Colorado  under  the  care 
and  control  of  the  respective  United  States  Marshals  for  said  Territories  respectively 
rnitil  otherwise  ordered  by  the  Attorney-General,  provided  that  the  title  to  said  peni- 
tentiaries and  property  should  continue  to  vest  in  the  United  States,  and  made  further 
provisions  custody  and  maintenance  of  prisoners  in  said  penitentiaries.  The  said  Act 
of  Jan.  24,  1873,  ch.  63  was  amended  by  the  Act  of  June  20,  1874,  ch.  332,  18  Stat.  L. 
112  by  striking  out  the  words  Montana,  Idaho  and  Wyoming  wherever  they  occurred 
and  the  penitentiaries  in  these  Territories  were  continued  under  the  jurisdiction  of 
the  United  States  Marshal. 

All  of  the  foregoing  provisions  were  superseded  by  the  admission  of  the  Territories 
to  which  they  related  to  the  Union  as  States.    See  Statss;  Tkbbitobixs, 
8  F.  S.  A.— 10 
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SeC-  1893.  [Rules  for  their  government.]  The  Attorney-General  of 
the  United  States  shall  prescribe  all  needful  rules  and  regulations  for  the 
government  of  such  penitentiary,  and  the  marshal  having  charge  thereof 
shall  cause  them  to  be  duly  and  faithfully  executed  and  obeyed,  and  the 
reasonable  compensation  of  the  marshal  and  of  his  deputies  for  their  serv- 
ices under  such  regulations  shall  be  fixed  by  the  Attorney-General.    [B.  8.] 

Act  of  Jan.  10,  1871,  ch.  15,  16  Stat.  L.  398. 


The  attorney-general  is  the  only  ''di- 
rector" of  a  territorial  penitentiary.  Nel- 
son V.  Clayton,  2  Utah  ^99^ 

Territoiial  provisions  for  supervision. — 
This  Act  supersedes  and  renders  nugatory 
any  law  of  a  territory  which  gives  the 
supervisory  power  over  a  territorial  peni- 
tentiary to  any  man  or  set  of  men.  Nel- 
son r.  Clayton,  2  Utah  299. 

Foreign  government  taking  testimony  of 
federal  prisoners. — "  The  power  of  the  ex- 
ecutive to  extend  to  tlie  German  govern- 
ment the  privilege  of  taking  the  testimony 
of  prisoners  confined  in  federal  and  state 
prisons,  without  exercising  the  treaty- 
making  power,  .  .  .  can  only  be  so  ex- 
tended as  to  prisoners  confined  in  federal 
prisons  in  such  of  the  territories  as  are 
not   invested   by   law   with   authority   to 


regulate  the  prisons  within  their  limits, 
.  .  .  these  being  the  only  prisons  under 
federal  control;  and  then  only  .  .  .  with 
the  concurrence  of  the  attomey-genenal, 
who  is  specially  charged  by  law  with  the 
duty  of  making  rules  and  regulations  for 
the  government  of  said  prisons."  (1883) 
17  Op.  Atty.-Gen.  566. 

Marshal's  commissions  on  disburse- 
ments.— WTiere  a  salary  is  fixed  by  the 
attorney-general  as  "  the  reasonable  com- 
pensation of  the  marshal  "  for  his  services 
as  keeper  or  warden  of  a  territorial  peni- 
tentiary, he  may  not  be  allowed  commis- 
sions on  disbursements  for  the  support  of 
the  penitentiary.  U.  S.  v.  Baird,  (1893) 
150  U.  S.  54,  14  S.  Ct.  17,  37  U.  &  (L. 
ed.)  995,  reversing  (1893)  29  Ct.  CI.  661, 


Sec.  1 894.  [Payment  of-  marshal^  etc.,  and  of  expenses  of  subsistence, 
etc.y  of  offenders.]  The  compensation,  as  well  as  the  expense  incident  to 
the  subsistence  and  employment  of  offenders  against  the  laws  of  the  United 
States,  who  have  been,  or  may  hereafter  be,  sentenced  to  imprisonment  in 
such  penitentiary,  shall  be  chargeable  on,  and  payable  out  of,  the  fund  for 
defraying  the  expenses  of  suits  in  which  the  United  States  are  concerned, 
and  of  prosecutions  for  offenses  committed  against  the  United  States;  but 
nothing  herein  shall  be  construed  to  increase  the  maximum  compensation 
now  allowed  by  law  to  those  ofiScers.     [JB.  S.] 

Act  of  Jan.  10,  1871,  ch.  15,  16  Stat.  L.  .398. 

See  further  the  Act  of  June  16,  1880,  ch.  23.5,  infra,  p.  290. 

Sec.  1895.  [Imprisonment  in  penitentiaries.]  Any  person  convicted 
by  a  court  of  competent  jurisdiction  in  a  Territory,  for  a  violation  of  the 
laws  thereof,  and  sentenced  to  imprisonment,  may,  at  the  cost  of  such 
Territory,  on  such  terms  and  conditions  as  may  be  prescribed  by  such  rules 
and  regulations,  be  received,  subsisted,  and  employed  in  such  penitentiary 
during  the  term  of  his  imprisonment,  in  the  same  manner  as  if  he  had  been 
convicted  of  an  offense  against  thelaWs.of  the  United  States.    [jB.  8.] 


Act  of  Jan.  10,  1871,  ch.  Id,  16  SUt.  L.  598. 


Construction. — The  word  "  may  '*  in  this 
statute  means  *'  shall."  Territory  v.  Nel- 
son, 2  Wyo.  346. 

Confinement  of  prisoner  awaiting  grand 
jury. — A  marshal  of  a  territory  can  hold 
in  custody  a  prisoner  to  answer  to  the 
grand  Jury  for  a  crime  under  the  laws  of 
the  territory,  and  in  default  of  hail  he 
can  confine  suoh  prisoner  in  a  territorial 
penitentiary.  Ex  p.  Nelson,  (1803)  9 
Utah  365^  36  Pac,  634. 


Place  of  confinement. —  Where  the  terri- 
torial statutes  provide  that  the  punish- 
ment for  offenses  against  the  territorial 
laws  shall  be  confinement  in  the  peniten- 
tiary, the  penitentiary  erected  by  author- 
ity of  congress  in  the  territory  is  the  only 
penitentiary  where  prisoners  sentenced  on 
conviction  for  such  offenses,  may  be  con- 
fined. The  territorial  legislature  cannot, 
prescribe  a  different  place.  Territory  t. 
Nelson,  2  Wyo.  ^46.  = 
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Sec?.  5536.  [Expenses  for  U.  S.  prisoners  to  be  paid  by  the  United 
States.]  All  the  expenses  attendant  upon  the  transportation  from  place  to 
place,  and  npon  the  temporary  or  permanent  confinement  of  persons 
arrested  or  committed  under  the  laws  of  the  United  States,  as  well  as  upon 
the  execution  of  any  sentence  of  a  court  thereof  respecting  them,  shall  be 
paid  out  of  the  Treasury  of  the  United  States  in  the  manner  provided  by 
law.    [R.8.] 

Res.  No.  2  of  March  3,  1S21,  3  Stat.  L.  646;  Act  of  March  3,  1835,  ch.  40,  4  Stat. 
L.  777;  Act  of  March  3,  1865,  ch.  86,  13  Stat.  L.  500. 

Section  5536-5550  constitute  ch.  9  "  Prisoners  and  their  Treatment "  of  title  70 
"Crimes"  of  the  Revised  Statutes. 

Further  provisions  relating  to  the  expenses  of  prisoners  were  made  by  the  Act  of 
March  3,  1891,  ch.  529,  sec.  5,  infra,  p.  293,  and  R.  S.  sec.  5545,  infra,  p.*2e2. 

The  act  of  Aug.  23,  1894,  ch.  307,  sec.  1,  28  Stat.  L.  441,  provided  that  "  hereafter  no 
parent  shaU  be  made  to  any  State  or  Territory  for  maintenance  and  keeping  in 
prison  of  Indian  convicts  convicted  in  any  State  or  Territorial  court  for  violation  of 
the  provisions  of  said  section  nine  of  the  said  Act  approved  March  third,  eighteen 
hundred  and  eighty-five."  Said  Act  of  March  3,  1885,  ch.  341,  sec.  9,  23  Stat.  £.  386, 
was  incorporated  in  Penal  Laws,  sec.  328,  and  repealed  by  sec.  341  thereof.  See  Penal 
Laws,  vol.  7,  p.  976. 


Use  of  state  prisons.-^  The  United 
States  may  use  state  prisons  for  the  pun- 
ishment of  federal  prisoners,  paying  the 
expense  and  letting  the  prisoners  be  em- 
ployed and  treated  as  the  state  convicts 
are.  U.  S.  r.  Smith,  (1846)  1  Woodb.  ft 
M.  184,  27  Fed.  Gas.  No.  16,346. 

What  coBBtitutea  such  expenses. — 
"What  are  these  expenses?  A  reasonable, 
agreed  sum  for  the  nourishment  and  cloth- 
ing of  the  prisoner  in  such  prison,  for 
the  other  means  of  comfort  and  health 
which  it  affords,  as  fuel  and  medical  serv- 
ice, and  for  the  custody  of  the  prisoner, 
which  includes  the  cost  of  the  construc- 
tion, reparation,  occasional  improvements, 
.and  ordinary  wear  and  tear  of  the  estab- 
lishment; that  is,  in  a  word,  pro  tanto 
indemnifleation  of  the  state."  (1857)  8 
Op.  Atty.-Gen.  289. 

Expenses  of  employed  prisoners. —  The 
United  States,  not  possesfdnjg  kny  jJlaceA 
of  imprisonment  within  the  states,  are 
admitted  by  each  state  into  its  prisons  on 
eoaditioiM  a^^reed  for  the  indemnification 
of  the  state;  and,  although  the  state  so 
employ  a  federal  convict  as  to  derive  re- 
tuiTis  from  his  labor,  still  it  may  demand 
<^ranpensation  for  entertaining  him  in  its 
pMiitoitiary,  to  be  paid  by  the  United 
8Ule«.      (1857)    8  Op.  Atty.-Gen.  289. 

To  whonft  payable. —  The  compensation 


in  such  case  is  due  to  the  state  as  such, 
but  is  payable  to  any  lawfully  appointed 
agent  of  the  state.  (1867)  8  Op.  Atty.- 
Gen.  289. 

Duty  of  sheriffs. —  Where  a  atate  has 
passed  a  law  authorizing  the  use  of  the 
county  jails  for  the  detention  of  United 
States  prisoners  and  providing  that  the 
sheriff  shall  by  himself,  or  deputv,  per- 
form such  duties  b»  may  be  required  of 
him  by  kiw,  and  receive  all  prisoners  law- 
fully committed  to  his  custody  and  keep 
them  by  himself  or  by  his  deputy  or  jailer, 
until  discharged  by  law,  it  is  the  dut^  of 
the  sheriff  of  said  counties  as  the  keepers 
of  such  jails  to  receive  and  detain  therein 
such  prisoners  until  their  terms  of  im- 
prisonment expire,  or  they  are  otherwise 
discharged  from  the  prison  by  authority 
of  the  United  States,  and,  therefore  such 
jails  may  be  deemed  jails  of  the  United 
States  for  this  purpose,  and  the  keepers 
thereof,  though  not  strictly  officers  of  the 
United  States,  are  keepers  for  the  Unitetl 
States  of  the  prisoners  committed  to  said 
jails  by  the  courts  of  the  United  States', 
and  are  subject  to  punishment  for  con- 
tempt for  disobedience  or  disregard  of 
the  warrants  or  orders  committing  such 
prisoners  to  their  custody.  Ex  p.  Shores, 
(N.  D.  la.  1912)   195  Fed.  627., 


Sec.  5537.  [Places  of  confinement.]  In  a  State  where  the  use  of  jails, 
penitentiaries,  or  other  houses  is. not  allowed  for  the  imprisonment  of  per- 
sons arrested  or  committed  under  ^he  authority  of  the  United  States,  any 
marshal  in  such  State,  under  the  direction  of  the  judge  of  the  district,  may 
bire,  or  otherwise  proeuire,  within  the  limits  of  such  State,  a  convfenient 
pkce  to  serve  as  a  temporary  jail.    [R.  S,] 

Bea.  Xo.  2  of  March  3,  1821,  3  SUt.  L.  646;  Act  of  March  2,  1833,  ch.  57,  4  Stat.  L. 
•34, 
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Confinement  of  federal  prisoners  gen- 
erally.— "  The  federal  government  has  no 
regular  places  of  impriBonment  of  its  own, 
either  of  the  class  denominated  jails,  or 
of  that  denominated  penitentiaries,  within 
any  of  the  states.  In  general,  each  of  the 
respective  states  had  acceded  to  the  sug- 
gestion of  the  first  Congress,  and  had 
made  provision  to  receive  in  its  places  of 
confinement,  general  or  special,  the  prison- 
ers of  the  United  States,  making  for  such 
prisoners  the  same  regulations  as  for  their 
own  in  the  matter  of  discipline,  subsist- 
ence, and  other  necessaries  of  life.  The 
federal  courts  may,  if  they  please,  send 
their  penitentiary  convicts  to  the  Dis- 
trict of  Columbia;  but  as  to  prisoners, 
of  whatever  class,  confined  in  special 
or  preliminary  process,  or  convicts  not 
sentenced  to  hard  labor,  the  federal 
courts  must  depend  on  the  prisons  of 
the  state  within  whose  limits  the  in- 
cident occurs,  or,  in  case  of  refusal, 
there,  make  order  for  some  other  suitable, 
special  place  of  confinement,  at  the  direct 
charge  of  the  United  States."  (1857)  8 
Op.  Atty.-Gen.  289, 

Implied  consent  of  state. —  The  state 
would  have  the  right  to  refuse  the  use 
of  its  penitentiary  to  the  prisoners  of  the 
United  States,  but  whefe  for  more  than 
thirty  years  prisoners  convicted  in  the 
courts  of  the  United  States  have  been  sen- 
tenced to  the  pentitentiary,  and  have  been 
there  received  and  kept,  with  the  knowl- 
edge and  acquiescence  of  the  state  au- 


thorities, and  their  expenses  paid- by  the 
United  States,  it  is  not  competent  for  an 
offender  sentenced  to  the  penitentiary  by 
the  federal  court  to  object  that  there  is 
no  express  legislation  by  the  state  author- 
izing such  prisoners  to  be  there  confined ; 
such  objection  could  only  be  made  by  the 
state.  Ea>  p,  Geary,  (1871)  2  Biss.  485, 
10  Fed.  Cas.  No.  5,293. 

Lawful  detention. —  So  long  as  the  stato 
permits  a  prisoner  to  remain  in  its  prisjii 
as  the  prisoner  of  the  United  States,  and 
does  not  object  to  his  detention  by  its 
ofiicers,  he  is  rightfully  detained  in  cus- 
tody under  a  sentence  lawfully  passed. 
Ex  p.  Karstendick,  (1876)  93  U.  8.  396, 
23  U.  S.  (L.  ed.)  889. 

Necessity  of  process  of  commitments — 
In  caises  under  this  section  no  special 
process  of  commitment  is  necessary,  the 
prisoners  being  already  in  the  custody  of 
the  marshal,  and  their  detention  being 
still  continued  in  his  custody.  Erwin  r. 
U.  S.,  (S.  D.  Ga.  1889)  37  Fed.  470; 
Turner  t?.  U.  &,  (1884)   19  Ct.  CI.  ^29. 

Special  provision  by  courts. —  District 
Courts  of  the  United  States  have  power 
to  provide  specially  for  the  confinement 
of  persons  convicted  by  federal  law  if  re- 
fused admission  into  the  jails  of  the  state. 
(1S56)  7  Op.  Atty.-Gen.  615. 

Confinement  in  penitentiary  of  Diitiict 
of  Columbia. —  In  a  case  arising  under  this 
section  the  prisoner  may  be  confined  in  the 
penitentiary  of  the  District  of  Columbia. 
(1856)  7  Op.  Atty.-Gen.  615. 


Sec.  5538.  [Marshal  to  make  provision  for  safe-keeping  of  prisoners.] 

The  marshal  shall  make  such  other  provision  as  he  may  deem  expedient  and 
necessary  for  the  safe-keeping  of  the  prisoners  arrested  or  committed  under 
the  authority  of  the  United  States,  until  permanent  provision  for  that  pur- 
pose is  made  by  law.    [B,  8,] 

Res.  No.  2  of  March  3,  1821,  3  Stat.  L.  646;  Act  of  March  2,  1838,  eh.  57,  4  Stat. 
L.  634. 


Power  of  Congress  to  legislate  for  arrest 
and  safe-keeping. —  Congress  has  the 
right  to  enact  laws  for  the  arrest  and 
commitment  of  those  accused  of  any  crime 
or  offense  against  the  Uoiited  St&tes, 
whether  committed  within  one  of  the 
states  of  the  Union  or  within  territory 
over  which  Congress  has  plenary  and  ex- 
clusive jurisdiction,  and  for  holding  them 
in  safe  custody  until  indictment  and  trial; 
and  persons  arrested  and  held  pursuant 
to  such  laws  are  in  the  exclusive  custody 
of  the  United  States.  Logan  ix  U.  S., 
(1892)  144  U.  S.  263,  IQ  S.  Ot.  617,  36 
U.  S.  (L.  ed.)  429. 

Protection  of  prisoners  from  injury. — 
"  The  United  States  having  the  absolute 
right  to  hold  such  prisoners  have  an  equal 
duty  to  protect  them,  while  so  held, 
against  assault  or  injury  from  any  quar- 
ter.   The  existence  of  that  duty  on  the 


part  of  the  government  necessarily  im- 
plies a  corresponding  right  of  the  prison* 
ers  to  be  so  protected;  and  this  right  of 
the  prisoners  is  a  right  secured  to  them 
by  the  Constitution  and  laws  of  the 
United  States."  Logan  v.  U.  S.,  ( 189^) 
144  U.  S.  263,  12  S.  Ct.  617,  36  U.  S.  (L. 
ed.)  420. 

Delivery  of  prisoners  to  incompetent 
deputies. — ^A  United  States  marshal  owes 
•a  duty  to  prisoners  to  keep  them  safely 
and  protect  them  from  unlawful  injury, 
and  where  he  has  taken  prisoners  into  his 
custody,  permitted  them  to  be  disarmed 
and  shackled,  and  knowingly  delivered 
them  over  to  incompetent  deputies  and  to 
the  known  hostility  of  mobs,  he  is  liable 
for  a  neglect  of  his  duty  as  his  own  per- 
sonal negliffence  and  default;  and  in 
states  in  which  recovery  may  be  had  when 
the  death  of  any  person  is  caused  by  th^ 
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wrongful  act  of  another  an  action  may 
be  maintained  on  the  marshars  bond  for 
the  death  of  prisoners  so  delivered  to  such 
incompetept  deputies.  Asher  v.  Cabell^ 
(C.  C.  A.  6th  Cir.  1892)  60  Fed.  818,  2 
U.  S.  App.  158,  1  C.  C.  A.  693. 

Examination  of  state  jails  by  marshal. 
— ^A  marshal  is  not  kejeper  of  the  jails  of 
the  state ;  **  he  has  no  control  over  them ; 


he  neither  repairs  the  jails  nor  feede  the 
prisoners  nor  regulates  their  police;  "  and 
in  the  absence  of  an  .order  of  the  court 
requiring  him  to  make  an  examineiion  of 
state  jails  to  ascertain  if  they  are  proper 
for  the  confinement  of  United  States 
prisoners  he  is  not  entitled  to  charge  for 
so  doing.  U.  S.  t?.  Smith,  ( 1846)  1  Woodb. 
&  M.  184,  27  Fed.  Cas.  No.  16,346. 


Sec.  5539.  [United  Stales  oonvictB  in  State  penitentiariee.]  When- 
ever any  criminal,  convicted  of  any  offense  against  the  United  States,  is 
imprisoned  in  the  jail  or  penitentiary  of  any  State  or  Territory,  such  crim- 
inal shall  in  all  respects  be  subject  to  the  same  discipline  and  treatment  as 
convicts  sentenced  by  the  courts  of  the  State  or  Territory  in  which  such  jail 
or  penitentiary  is  situated ;  and  while  so  confined  therein  shall  be  exclusively 
mider  the  control  of  the  oflScers  having  charge  of  the  same,  under  the  laws  of 
such  State  or  Territory.      [B.  8,] 

Act  of  June  30,  1834,  ch.  163,  4  Stat.  L.  79&. 


Conatmed  with  other  sections. —  This 
section  being  in  pari  materia  with  the 
sections  immediately  following  is  to  he 
construed  with  those  sections.  Ea  p, 
KarsUndick,  ( 1876)  &3  U.  S.  '396,  23  U. 
S.  (L.  ed.)  889. 

Jailer  of  state  jail  as  federal  o£Scer. — 
"The  United  States  uses  the  jails  of  the 
•tate  for  the  confinement  of  prisoners  un« 
der  sentence  or  awaiting  trial.  But  the 
iailer  is  not  an  officer  of  uie  United  States, 
and  the  commissioner  has  no  power  to 
call  upon  him  to  perform  any  service." 
Saunders  a.  U.  S.,  (O.  C.  Me.  1896)  73 
Fed.  782. 

Control  of  marshaL —  The  state  jails  are 
not  under  the  control  of  the  marshal,  nor 
is  the  custody  of  the  jailer  the  custody  of 
the  marefaal  in  such  casea  Randolph  v. 
Donaldson,  (1815)  9  Cranch  76,  3  U.  S. 
(L.  ed.)  662;  Erwin  v.  U.  S.,  (S.  D.  Ga. 
1S89)  37  Fed.  470. 

Sules  and  resulationa  in  general — 
Prisoners  ccmfined  in  state  prisons, 
whether  under  sentence  of  federal  or  state 
CQfurte,  are  subject  exclusively  to  the  gov- 
ernment of  rules  and  regulations  pre* 
scribed  by  the  several  states  as  well  in 
respect  as  state  prisoners.  ( 1883)  17  Op. 
Atty.-Gen.   665. 

a'  federal  prisoner  sentenced  to  a  state 
prison  is  subject  to  the  same  discipline 
•s  a  prisoner  sentenced  by  the  state  court. 
Fields  r.  U.  S.,  (1906)  27  App.  Cas.  (D. 
C.)  433,  writ  of  error  dismissed,  (19()7) 
20$  U.  a  292,  27  S.  Ct.  643,  51  U.  S. 
(L.  ed.)  807. 

Hard  labor  for  federal  prisoners. — Aa  by 
the  laws  of  Illinois  the  prisoners  in  the 
state  penitentiary  are  subject  to  hard 
labor,  nnleas  it  is  otherwise  directed  in 
tbeir  sentence,  and  as  it  is  provided  that 
criminala  sentenced  by  the  United  States 
court  fthall  be  subject  to  the  same  dis- 


cipline and  treatment  as  convicts  sen- 
tenced by  the  state  courts,  it  follows,  as 
a  conclusion  of  law,  that  the  former  are 
subject  to  hard  labor  aa  a  part  of  the 
imprisonment.  It  is  not  necessary,  in 
order  to  clothe  the  court  with  authority 
to  imprison  in  the  penitentiary,  that  a 
part  of  the  punishment  by  the  terms  of 
the  sentence  should  be  hard  labor.  Em  p. 
Qeary,  (1871)  2  Biss.  486,  10  Fed.  Cas. 
No.  6,293.  See  also  U.  S.  v,  Pridgeon, 
(1894)  153  U.  S.  48,  14  S.  Ct.  746,  38 
U.  S.  (L.  ed.)  631. 

Cruel  and  unusual  pnnidunent. —  For 
the  purpose  of  safely  keeping,  properly 
caring  for  and  humanely  treating  prison- 
ers committed  to  his  custody  by  a  court 
of  the  United  States,  a  keeper  of  a  county 
jail  of  a  state,  who  receives  such  prisoners 
and  is  paid  for  their  maintenance  ia  an 
officer  of  the  United  States  court.  As 
such  officer  of  the  court,  to  which  he  is 
immediately  related,  and  as  it  affects 
United  States  prisoners  so  committed  and 
received  into  his  custody,  the  jailer  may 
be  punished  by  attachm^it  for  contempt 
for  inflicting  a  cruel  or  unusual  punish- 
ment on  such  prisoners.  (S.  D.  Ga.  1889) 
In  re  Birdsong,  39  Fed.  699. 

Taking  testimony  of  prisoners^ — **As 
to  prisoners  confined  in  state  prisons, 
whether  under  sentence  of  federal  or  state 
courts,  they  are  subject  exclusively  to  the 
government  of  rules  and  regulations  pre- 
scribed by  the  several  states  as  well  in 
respect  of  federal  as  state  prisoners ;  .  .  . 
and  .  .  .  the  executive  has  no  power  to 
give  the  Carman  government  the  privilege 
of  access  to  such  prisoners  for  the  purpose 
[of  taking  testimony],  without  the  instru- 
mentality of  a  treaty,  supposing  the  sub- 
ject to  be,  to  its  full  extent,  within  the 
treaty-making  power."  (1883)  17  Op. 
Atty.-Gen.  665. 
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Sec.  5540.  [Selection  of  penitentiary  where  a  judicial  district  is 
divided.] '  Where  a  judicial  district  has  been  or  may  hereafter  be  divided, 
the  circuit  and  district  courts  of  the  United  States  shall  have  power  to 
sentence  any  one  convicted  of  an  offense  punishable  by  imprisonment  at 
hard  labor  to  the  penitentiary  within  the  State,  though  it  be  out  of  the 
judicial  district  in  which  the  conviction  is  had.  [  B.  S.] 

Act  of  March  28,  1856,  ch.  9,  11  Stat.  L.  2. 

The  Circuit  Courts  mentioned  in  this  section  were  abolished  and  their  powers  and 
duties  conferred  on  the  District  Courts  by  Judicial  Code,  sees.  289-^91.  See  Jui>iciaby, 
vol.  6,  pp.  1082,  10S3. 

Sec.  5541 .  [Sentences  to  imprisonment  for  more  than  a  year,  where  to 
be  executed.]  In  every  case  where  any  person  convicted  of  any  offense 
against  the  United  States  is  sentenced  to  imprisonment  for  a  period  longer 
than  one  year,  the  court  by  which  the  sentence  is  passed  may  order  the  same 
to  be  executed  in  any  State  jail  or  penitentiary  within  the  district  or  State 
where  such  court  is  held,  the  use  of  which  jail  or  penitentiary  is  allowed  by 
the  legislature  of  the  State  for  that  purpose.    [B,  8,] 

Act  of  March  3,  186*5,  ch.  86,  13  Stat.  L.  600. 


Derivation  of  sectioxL —  This  section  as 
above  noted,  "  is  in  part  and  without  sub- 
stantial change  a  reproduction  of  the 
third  section  of  the  Act  of  March  3,  1866, 
entitled  'An  Act  regulating  proceedings 
in  criminal  cases  and  for  other  pur- 
poses.'"  In  re  Mills,  (1890)  135  U.  8. 
263,  10  S.  Ct.  762,  34  U.  S.   (L.  ed.)   107. 

**  The  words  '  state  jail '  in  this  section 
and  '  state  prison '  in  the  Act  of  1866, 
mean  the  same  thing.''  In  re  Mill«, 
(1890)  136  U.  S.  263,  10  S.  Ct.  762,  34 
U.  S.  (L.  ed.)   107. 

"The  term  'state  prison'  is  used  in 
juxtaposition  and  as  synonymous  with 
'  penitentiary,'  the  meaning  of  which  is 
definitely  estitblished.  All  understand  a 
penitentiary  to  be  a  prison  for  the  c<Mn- 
pulsory  confinement,  generally  at  compul- 
sory labor,  of  convict*  from  the  criminal 
courts."  U.  S.  r.  Smith,  (E.  D.  Va.  1889) 
40  Fed.  766. 

"  The  term  *  state  prison '  i«  not  used 
in  the  general  sense  of  any  jail  or  lock-up 
of  a  count V  or  citv  owned  bv  the  state." 
U.  S.  17.  Smith,  (E".  D.  Va.  1889)  40  Fed. 
755. 

Common-law  offenses. —  Thi«  statute 
does  not  affect  the  punishment  of  common- 
law  offenses.  U.  S.  r.  Marshall,  (1887) 
6  Mackey   (D.  C.)   34. 

Sufficient  authorization.—''  This  lan- 
guage is  explicit,  and  taken  by  it«elf  is 
certainly  sufficient  to  authorize  imprison- 
ment in  a  penitentiary  at  the  discTetion 
of  the  court  in  all  cases  where  the  sen- 
tence is  for  a  longer  term  than  one  year." 
E{B  p.  Karstendick,  (1876)  93  U.  S.  396, 
23  U.  S.  ( L.  ed. )  889. 

Female  reformatory  as  penitentiary. — 
The  reformatory  prison  at  Sherbom, 
Massachusetts,   for   the   reformation   and 


punishment  of  female  offenders  sentenced 
to  hard  lal)or  by  the  state  and  the  federal 
courts,  is  undoubtedly  a  state  peniten- 
tiary, within  the  meaning  of  this  section 
and  the  following  R.  S.  sec.  6642,  there- 
fore a  sentence  of  six  months  without 
hard  labor  in  that  prison  is  illegal.  In  re 
Johnson,  (C.  C.  Maes.  1891)  46  Fed.  477. 

Sentence  of  one  year  or  less. —  Under 
this  provision  of  law  a  court  of  the  United 
States  has  no  right  to  order  a  person  who 
is  sentenced  to  imprieonment  for  a  period 
of  one  year,  or  less,  to  be  confined  in  any 
particular  state  prison  or  penitentiary. 
In  re  De  Puy,  ( 1869)  3  Ben.  307,  7  Fed. 
Cas.  No.  3,814. 

Punishment  not  exceeding  one  year  by 
statute. — ^**  Under  this  provision,  when  a 
statute  prescribes  a  punishment  by  con- 
finement not  exceeding  one  year,  the  con- 
vict cannot  be  confined  in  any  etate  m'ison 
or  penitentiary."  U.  S.  p.  Cobb,  (W.  D. 
Va.  1890)  43  Fed.  570. 

Sentence  for  one  year  not  a  nullity. 

The  sentence  for  one  year  to  a  peniten- 
tiary is  not  a  nullity,  but  is  merely  ir- 
regular a«  designating  a  wrong  place  of 
imprisonment.  Ex  p,  Friday,  (N.  D.  N. 
Y.  1890)    43  Fed.  916. 

Imprisonment  in  penitentiary  not  re- 
quired by  statute. —  **  Where  the  statute 
of  the  United  States  prescribing  a  punish- 
ment by  imprisonment  does  not  require 
that  the  accused  shall  be  confined  in  the 
penitentiary,  a  sentence  of  imprisonment 
in  the  penitentiary  cannot  be  imposed  un- 
less the  sentence  is  for  a  period  *  longer  * 
than  one  year."  Haynes.  t*.  U.  S.,  (C.  C. 
A.  8th  Cir.  1900)  101  Fed.  817,  42  C.  C. 
A.  34. 

"  The  court  has  no  jurisdiction  to  order 
an  imprisonment,  when  the  place  is  not 
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specified  by  law;  to  be  executed  in  a  peni- 
tentiary, when  the  impriaonment  is  not 
ordered  for  a  period  longer  than  one  year, 
or  at  hard  labor.  The  statute  is  equiva- 
lent to  a  direct  denial  of  any  authority 
on  the  part  of  the  court  to  direct  that 
imprisonment  be  executed  in  a  peniten- 
tiary in  any  cases  other  than  those  speci- 
fied. Whatever  diecretion,  therefore,  the 
court  may  possess,  in  prescribing  the  ex- 
tent of  imprisonment,  as  a  punishment  for 
the  offense  committed,  it  cannot  in  speci- 
fying the  place  of  impriaonm^it  name  one 
of  these  inetitutiona.''  In  re  Bonner. 
(1894)  151  U.  S.  242,  14  S.  Ct.  323,  38 
U.  S.  (L.  ed.)  149,  affirming  (N.  D.  la. 
1803)   57  Fed.  184. 

''A  sentence  simply  of  imprisonment," 
said  the  court,  "  in  the  case  of  a  person 
convicted  of  an  offense  againet  the  United 
States,  where  the  statute  prescribing  the 
punishment  does  not  require  that  the  ac- 
cused shall  be  confined  in  a  penitentiary, 
cannot  be  executed  by  confinement  in  a 
penitentiary,  except  in  cases  in  which  the 
sentence  is  for  a  period  longer  than  one 
year.     There   is  consequently   no   escape 
from  the  conclusion  that  the  judgment  of 
the  court,  sentencing  the  petitioner  to  im- 
prisonment in  a  penitentiary,  in  one  case 
for  a  year  and  in  the  other  for  six  months, 
was   in   violation  of  the  statutes  of  the 
United     States.     The    court    below    was 
without  jurisdiction  to  pass  any  such  sen- 
tences, and  the  orders  directing  the  sen- 
tences of  imprisonment  to  be  executed  in  a 
penitentiary    are    void."      In    re    Milk, 
(1890)    135  U.  S.  263,  10  S.  Ct.  762,  34 
U.  S.    (L.  ed.)    107,  ciiing  Nielsen,  Peti- 
tioner, (1889)  131  U.  S.  17fi.  9  S.  Ct.  672, 
33  U.  S.  (L.  ed.)   118;  In  re  Coy,  (1888) 
127  U.   S.   731,  8  S.  Ct.  1263,  32  U.  S. 
(L.  ed.)  274;  Ete  p,  Rowland,  (1882)   104 
U.  8.  604,  26  U.  S.    (L.  ed,)   861;  Ew  p, 
Virginia,   (1880)   100  U.  S.  339,  25  U.  S. 
(L.  ed.)  676;  Ex  p.  Parks,   (1876)  93  U. 
S.  18,  23  U.  S.  (L.  ed.)  787;  Ew  p.  Lange, 
(1874)    18  Wall.   163,  21  U.  S.    (L.  ed.) 
872. 

Hard  labor  prescribed  by  statute. — ' 
"  The  cmly  case  where  a  person  can  be 
sentenced  to  a  jail  or  penitentiary  not 
exceeding  one  year  is  where  the  statute 
prescribes  hard  labor  as  part  of  the  pun- 
istunoit  and  leaves  the  term  of  imprison- 
ment in  the  discretion  of  the  court."  U. 
S.  r.  Cobb,  (W.  D.  Va.  1890)  43  Fed.  670. 
Criminal  contempt. —  Criminal  con- 
tempt of  a  federal  court  is  an  *'  offense  " 
under  this  section.  Oeekmore  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1916)  237  Fed.  743, 
150  C.  C.  A.  497. 

A  sentence  for  a  year  and  a  day,  in  a 
criminal  contempt  case,  is  within  the  dis- 
cretion of  the  court,  and  may  be  in  a  peni- 
tentiary. Creekmore  c.  U«  S.,  (C.  C.  A. 
8th  Cir.  1916)  237  Fed.  743,  150  C.  C.  A. 
497. 


Erroneous  sentence. — "  The  sentences 
of  imprisonment  in  this  case,"  said  the 
court  by  Judge  Caldwell,  "  not  being  for 
a  period  longer  than  one  year,  it  was 
error  to  order  them  to  be  executed  by 
confinement  in  a'  penitentiary;  and 
neither  of  the  statutes  on  which  the  in- 
dictmente  are  founded  providing  for  pun- 
ishment at  hard  labor,  that  part  of  thei 
sentence  is  also  erroneous."  Haynes  i;. 
U.  S.,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
817,  42  C.  C.  A.  34. 

Separate  sentences  on  different  counts. 
— Although  for  some  purposes  the  differ- 
ent counts  of  an  indictment  may  be  re- 
garded as  so  far  separate  as  to  be  dif- 
ferent indictments,  yet  a  sentence  at 
hard  labor  for  two  years  in  a  ^tate 
prison,  on  two  counts,  is  not  void  as 
being  over  one  year,  because  it  directs 
punishment  for  a  period  that  does  not 
exceed  one  year  for  each  count,  when 
there  is  no  statement  in  the  record  to 
show  a  separate  sentence  on  each  count. 
Dimmick  t\  Tompkins,  (1904)  194  U.  S. 
540,  24  S.  Ct.  780,  48  U.  S.  (L.  ed.) 
1110. 

The  designation  of  separate  periods 
under  different  counte  of  the  same  in- 
dictment, the  second  to  commence  coinci- 
dent with  the  expiration  of  the  first,  does 
not  constitute  separate  sentences,  but  a 
single  sentence,  made  up  of  the  aggre- 
gate period  specified,  and  constitutes  but 
one  punishment,  evidenced  by  one  and 
the  same  judgment.  U.  S.  r.  Thompson, 
(N.  D.  Cal.  1912)  202  Fed.  346,  affirmed 
(a  C.  A.  9th  Cir.  1013)  204  Fed.  973,' 
123  C.  C.  A.  295. 

Execution  of  sentence. — ^When  this  sec-, 
tion  authorized  the  District  Court  to 
order  the  sentences  to  be  executed  in  any 
penitentiary  within  the  state,  the  statute 
implied  that  the  District  Court  had  the 
power  to  direct  an  officer  to  execute  the 
order,  and  the  only  officer  whom  it  could 
direct  was  the  marshal  for  its  own  dis- 
trict. U.  S.  V.  McMahon,  (O.  C.  A. 
2d  Cir.  1896)  65  Fed.  976,  26  U.  S. 
App.  687,   13  G.  C.  A.  257. 

Effect  of  Penal  Laws,  sec.  335. —  This 
section  was  not  repealed  and  its  terms 
were  not  affected  by  Penal  Laws,  sec. 
335  (title  Penal  Laws,  vol.  7,  p.  987) 
which  defines  a  felony.  Thompson  v, 
U.  S.,  (C.  C.  A.  9th  Cir.  1913)  204  Fed. 
973,  123  C.  C.  A.  295.  wherein  the  court 
said :  **  The  provisions  of  section  5541 
were  not  based  upon  any  distinction 
between  felonies  and  misdemeanors.  It 
was  a  slatute  to  prescribe  the  place  of 
imprisonment  for  crimes,  whether  mis- 
demeanors or  felonies.  The  determining 
factor  was  to  De  the  length  of  the  sen- 
tence, and  that  alone.  If  the  sentence 
were  for  a  longer  period  than  one  year, 
the  place  of  imprisonment  was  a  peniten- 
tiary; otherwise,  it  was  a  jail." 
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Sec.  5542.  [Penitentiary  sentences,  where  to  be  exeeuted.]  In  every 
case  where  any  criminal  convicted  of  any  offense  against  the  United  States  is 
sentenced  to  imprisonment  and  confinement  to  hard  labor,  it  shall  be  lawful 
for  the  court  by  which  the  sentence  is  passed  to  order  the  same  to  be  exe- 
cuted in  any  State  jail  or  penitentiary  within  the  district  or  State  where 
such  court  is  held,  the  use  of  which  jail  or  penitentiary  is  allowed  by  the 
legislature  of  the  State  for  that  purpose.    [R.  8,] 

Act  of  March  3,  1825,  ch.  66,  4  Stat.  L.  118. 


Discretion  of  conrt  as  to  placo  of  im- 
prisonment.—  It  is  within  the  discretion 
of  the  court  to  order  punishment  in  peni- 
tentiaries where  hard  labor  is  required 
as  a  part  of  the  discipline.  In  re  Welty, 
(D.  C.  Kan.  1903)   123  Fed.  122. 

Necessity  of  law  providing  hard  labor. 
— To  justify  imprisonment  in  a  peniten- 
tiary at'  hard  labor  in  cases  where  im- 
prisonment is  longer  than  one  year,  it 
IS  not  essential  that  the  law  defining  the 
defense  in  providing  for  the  punishment 
thereof  should  include  a  provision  for 
hard  labor.  In  re  Welty,  (D.  C.  Kan. 
1903)    123  Fed.    122. 

Length  of  term  of  imprisonment  neces- 
sary.— With  regard  to  this  section  and 
R.  S.  sec.  £r441  immediately  preceding  the 
court  said :  "  It  is  difiicult  to  see  how 
language  could  be  selected  more  clearly 
emphasizing  the  evident  distinction  in 
the  minds  of  the  law-makers  between 
imprisonment  only  and  imprisonment  at 
hard  labor.  In  the  one  case  the  imprison- 
ment may  be  in  a  penitentiary  if  longer 
than  one  year;  in  the  other  Uie  imprison- 
ment, whether  for  six  years  .or  six 
months,  may  be  in  a  penitentiary  or  state 
prison."  Ea  p.  Friday,  (N.  D.  N.  Y. 
1890)    43  Fed.  916. 

*  Hard  Ubor  "  by  statute.—"  With  this 
legislation  in  full  force  it  is  impossible 
to  believe  that  it  was  the  intention  of 
Congress  to  confine  imprisonment  in  pen- 
itentiaries exclusively  to  cases  in  which 
hard  labor  is  in  express  terms  made  by 
statute  a  part  of  the  punishment."  Ew  p. 
Karstendick,  (1876)  93  U.  S.  396,  23 
U.  S.   (L.  ed.)   889. 

''Hard  labor"  included  in  sentence.— 
"  In  cases  where  the  statute  makes  hard 


labor  a  part  of  the  punishment,  it  is  im- 
perative upon  the  court  to  include  that 
in  its  sentence.  But  where  the  statute 
requires  imprisonment  alone  the  several 
provisions  ...  place  it  within  the  po^'er 
of  the  court,  at  its  discretion,  to  order 
execution  of  its  sentenoe  at  a  place  where 
labor  is  exacted  as  part  of  the  discipline 
and  treatment  of  the  institution  or  not, 
as  it  pleases."  Ea  p.  Karstendick, 
(1876)  93  U.  S.  396,  23  U.  S.  (L.  ed.) 
889. 

£zpressly  ilicluding  hard  labor  in  sen- 
tence otherwise  implied. — ^A  sentence  of 
imprisonment  to  a  state  penitentiary  is 

.  not  vitiated  and  rendered  void  for  ex- 
pressly including  the  element  or  feature 
of  hard  labor,  which  would  have  been 
otherwise  implied  in  a  sentence  of  simple 
imprisonment.  In  this  case  the  prisoner 
was  sentenced  to  a  state  penitentiary, 
the  rules,  regulations,  and  discipline  of 
which  provided  for  hard  labor.  U.  S.  r. 
Pridgeon,  (1894)  163  U.  S.  48,  14  S.  Ct. 
746,  38  U.  S.    (L.  ed.)    631. 

Sentence  to  state  penitentiary. — A  sen- 
tence to  a  state  penitentiarv  is  a  sen- 
tence at  hard  labor,  when,  by  the  pro- 
visions of  the  laws  of  that  state,  hard 
labor  is  provided  for  all  prisoners  con- 
fined in  such  penitentiary.  U.  S.  t*. 
Tod,  (S.  D.  Ohio  1885)   26  Fed.  816. 

Correction  of  sentence. — A  sentence 
may  be  corrected  nunc  pro  tunc  by  the 
addition  by  the  court  of  the  words  "  at 
hard  labor,"  where  the  omission  of  these 
words  was  a  clerical  error  and  the  sen- 

'  tence    actually    imposed    was    imprison- 
ment at  hard  labor.    In  re  Welty,  (D.  C 
Kan.  1903)    123  Fed.  122. 


Sec.  5543.  [Deductions  from  term  of  imprisomnexit  for  good  conduct.] 

All  prisoners  who  have  been,  or  may  be,  convicted  of  any  offense  against  the 
laws  of  the  United  States,  and  confined  in  any  State  jail  or  penitentiary  in 
execution  of  the  judgment  upon  such  conviction,  who  so  conduct  themselves 
that  no  charge  for  misconduct  is  sustained  against  them,  shall  have  a 
deduction  of  one  month  in  each  year  made  from  the  term  of  their  sentence, 
and  shall  be  entitled  to  their  discharge  so  much  the  sooner,  upon  the  certifi- 
cate of  the  warden  or  keeper  of  such  jail  or  penitentiary,  with  the  approval 
of  the  Attorney-General.    [R.  S.] 

Act  of  March  2,  1S67,  ch.  146,  14  Stat.  L.  424;  Act  of  March  5,  1872,  ch.  30,  17  BUt, 

This  and  the  following  R.  S.  sec.  5644  were  in  part  superseded  by  the  Act  of  March 
3,  1875,  ch.  145,  infra,  p.  289,  and  the  Act  of  June  21,  1902,  ch.  1140,  infra,  p.  296. 
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SUte  jail  or  penitentUxy.— *'  The  words 
'  state  jail  or  penitentiary,'  are  not  to  be 
considered  as  intended  to  limit  the  pro- 
▼ision  to  jails  supported  by  the  state  at 
large,  if  in  any  state  there  are  such 
jails,  as  distinguished  from  the  common 
jails  kept  by  the  counties  of  the  state  by 
virtue  of  state  laws.  They  refer  to  the 
jails  and  penitentiaries  within  a  state, 
whether  state,  city,  or  county  institu- 
tions, which  are  permitted  by  the  state 
to  be  used  for  tne  confinement  ci  the 
prisoners  of  the  United  States."  U.  S. 
r.  Schroeder,  (1877)  14  BUtchf.  844,  27 
Fed.   Cas.   No.    16,233. 

State  commntation  system. — A  federal 
prisoner  confined  in  a  state  jail  in  which 
state  there  is  a  system  of  commutation, 
but  which  does  not  allow  any  deduction 
to  prisoners  confined  in  jails,  is  entitled 
to  the  reduction  of  one  month  on  a  sen- 
tence of  one  year  allowed  by  this  sec- 
tion on  the  certificate  and  approval  as 
herein  required.  U.  S.  v.  »chroeder, 
(1S77)  14  Blatchf.  344,  27  Fed.  Oaa. 
No.    16,233. 

Priaonen  in  connty^  jaila. —  In  re  Peer- 
ing, (N.  D.  Cal.  1894)  60  Fed.  265,  the 
court  said :     "  There  are  no  credits  pro- 


vided for  the  good  behavior  of  prisoners 
confined  in  the  county  jaUa  of  tnis  state 
[Californial,  and  hence  it  follows  that 
the  provisions  of  section  5543  of  the  Re- 
vised Statutes  are  applicable  to  a  United 
States  prisoner  so  confined.  That  part 
of  this  section  relating  to  prisoners  m  a 
state  penitentiary  is  undoubtedly  super- 
seded by  the  Act  of  March  8,  1875  (infra, 
p.  2S9),  but  it  does  npt  follow  that  the 
provision  of  the  section  relating  to  pris- 
oners confined  in  jails  is  repealed  or 
modified  by  that  Act." 

Power  ox  Congress  to  impose  conditions 
on  commutation. — "  Having  jurisdiction 
to  impose  the  penalty  of  the  full  original 
term,  the  federal  government  had  un- 
doubted authority  to  couple  any  curtail- 
ment of  that  term  with  any  conditions 
it  chose  to  prescribe.  It  might  have  re- 
stricted such  conditions  so  as  to  require 
abstention  from  offense  af;ainst  its  own 
laws  only,  or  it  might,  as  it  has  done,  re- 
quire the  convict  who  is  thus  enlarged 
ea  gratia,  to  continue  to  be  a  law-abiding 
member  of  the  community,  offending 
against  no  laws,  state  or  federal,  which 
he  is  bound  to  obey.*'  In  re  Willis,  (S. 
D.  N.  Y.  1897)   83  Fed.  148. 


Sec.  5544.  [Application  of  preceding  section.]  The  preceding  section, 
however,  shall  apply  to  such  prisoners  only  as  are  confined  in  jails  or  peni- 
tentiaries where  no  credits  for  good  behavior  are  allowed;  but,  in  other 
cases,  all  prisoners  now  or  hereafter  confined  in  .the  jails  or  penitentiaries  of 
any  State  for  offenses  against  the  United  States,  shall  be  entitled  to  the 
same  rule  of  credits  for  good  behavior  applicable  to  other  prisoners  in  the 
same  jail  or  penitentiary.    [£.  8.] 

Act  of  June  14,  1870,  ch.  128,  16  Stat.  L.  151. 

This  and  the  preceding  B.  S.  sec.  5543  were  in  part  superseded  by  the  Act  of  March 
3, 1875,  ch.  145,  infra,  p.  289,  and  the  Act  of  June  21,  1906,  ch.  1140,  infra,  p.  295. 


Mandatory. —  '^  The  statute  is  manda- 
tory, giving  the  convict  a  right  to  the 
credit  for  the  good  time  provided  his  con- 
duct has  been  such  as  to  deserve  it,  and  it 
is  made  the  positive  duty  of  the  wsrden 
of  the  penitentiary,  if  the  conduct  of  the 
eonvict  has  been  good*  to  enter  a  certifi- 
cate on  the  warrant  of  conunitment  show- 
ing the  fact.  The  time  fixed  by  the  sen- 
tence of  the  court  remains  just  as  fixed 
until  the  time  expires,  less  the  deduction 
for  good  time,  when  the  fact  whether  the 
sentence  is  to  be  cut  down  is  determined 
by  inspection  of  the  certificate  on  the  war- 
rant of  commitm^it.  There  is  practically 
no  uncertainty  in  this  to  the  ordinary  ap- 
prehension except  such  uncertainty  aa 
may  exist  by  reason  of  doubt  as  to  what 
the  conduct  of  the  convict  will  be."  How- 
ard r.  U.  S.,  (C.  C.  A.  6th  Cir.  1896)  75 
Fed.  986:  43. U.  S.  App.  678,  21  C  C.  A. 
586,  34  L.  R.  A.  509. 


Bqual  lights  with  state  convicts.-- 
United  States  prisoners  confined  in  state 
penitentiaries  or  prisons  where  there  is  a 
''  rule  of  credits,"  or  "  system  of  commu- 
tation," are  entitled  only  to  an  equality 
of  right  with  the  state  convicts  confined 
therein  with  respect  to  conunutation.  In 
re  Raymond,  (E.  D.  Pa,  1901)  110  Fed. 
155. 

Computation  of  time. —  A  sentence  does 
not  commence  to  run  until  the  prisoner  is 
confined  in  the  particular  prison  named 
therein.  He  is  not  entitled  to .  deduct 
therefrom  the  time  during  which  he  was 
confined  in  a  county  jail  pending  the  de- 
termination of  an  appeal  for  a  review  and 
reversal  of  the  judgment  on  a  superse- 
deas obtained  by  him.  Dimmick  i;.  Tomp- 
kins, (1904)  194>  U.  S.  540,  24  S.  Ct.  780, 
48  U.  S.   (L.  ed.)    1110. 

On  successive  sentences. —  Where  snc- 
oeasiYe    sentences    are    lawfuUy    imposed 
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whatever  credits  for  good  behavior  a  pris- 
oner may  be  entitled  to  can  only  be  prop- 
erly taken  from  the  end  of  the  entire  term 
of  his  imprisonment  in  states  in  which 
such  is  the  law.  In  re  Greenwald,  (N.  D. 
•Cal.  1869)  77  Fed.  590. 

Commutation  depending  ttpon  discretion 
of  state  officers. —  Where  the  commuta- 
tion of  a  sentence  in  a  state  depend«  upon 
the  discretion  of  state  officers  it  is  not  a 
"  rule  of  credits  "  such  as  will  be  appli- 
cable to  federal  prisoners.  U.  S.  v.  Bey- 
ers, (E.  D.  Pa.  1904)    127  Fed.  995. 

Conditional  commutation. —  "The  stat- 
ute is  self -executing  so  far  as  the  annexing 
of  the  invariable  condition  to  commuta- 
tion is  concerned.  Good-conduct  prisoners, 
by  virtue  of  its  provisions,  earn  a  condi- 
tional commutation  only,  which  becomes 
forfeited  upon  conviction  of  felony  within 
the  period  of  original  sentence."  In  re 
Willis,   (S.  D.  N.  Y.  1897)    83  Fed.   148. 

Where  a  prisoner  is  confined  in  a  peni- 
tentiary in  a  state  having  a  system  of 
commutation  he  is  not  entitled  to  an 
unconditional  commutation  for  good  be- 
havior under.  R.  S.  sec.  5543,  supra, 
p.  280;  and  a  state  statute  providing 
that  on  conviction  of  any  felony  between 
the  date  of  his  discharge  and  the  date 
of  the  expiration  of  the  full  term  for 
which  he  was  sentenced  he  should  be  com- 
pelled to  serve  such  portion  of  the  pre- 
vious sentence  as  had  been  commuted,  will 
apply  to  United  States  prisoners,  whether 
the  offense  be  a  felony  under  the  state 
law  or  under  the  federal  law.  Such 
unexpired  part  of  the  former  sentence 
is  to  be  served  in  the  penitentiary  to 
which  he  is  sentenced  on  the  subsequent 
conviction.  In  re  Willis,  (S.  D.  N.  Y. 
1897)  83  Fed.  148;  In  re  Walters,  (S.  D, 
N.   Y.   1904)    128  Fed.   794. 

Right  of  officers  to  parole. — A  federal 

Srisoner  sentenced  to  a  workhouse  in 
hio  may  be  paroled  by  the  prison 
authoHties,  as  authorized  bv  R.  S.  Ohio, 
1892,  sec.  2102.  In  re  Naples,  (N.  D. 
Ohio  1905)    142  Fed.  781. 

Impiisonnient  for  contempt. — "  Sum- 
mary contempt  proceedings  are  absolutely 
necessary  to  enable  a  court  to  protect 
its  own  dignity  and  even  preserve  its 
existence;  and  to  enable  it  to  effect- 
ively discharge  its  proper  functions,  the 
proceeding  must  be  at  all  times  under 
the  control  of  the  courts.  The  pro- 
ceedings  are  aui  generis,  especially  pro- 


vided for  in  separate  acts,  and  are  not 
intended  to  be  included  in  the  ordinary 
general  provisions  embraced  within  the 
criminal  code  or  system  within  which  the 
party  is  entitled  to  all  the  guaranties 
provided  by  the  Constitution.  [A  party 
undergoing  imprisonment  for  contempt^ 
is  not  '  a  prisoner  convicted  of  an  offense 
against  the  laws  of  the  United  States  * 
within  the  meaning  of  the  statute  allow- 
ing credits  for  good  behavior."  In  re 
Terry,  (N.  D.  Cal.  1889)  37  Fed.  649. 

U.  S.  prisoner  in  California  county 
jaiL — '*  The  system  of  commutations  for 
the  state  of  California  .  .  .  relate  only 
to  state  prisons,  their  officers  and  duties, 
and  to  the  convicts  therein  confined,  their 
government,  discipline,  rights,  etc.  They 
have  no  application  to  county  jails  or  to 
prisoners  tnerein  confined.  The  system 
does  not  include  credits  for  minor  offend- 
ers confined  for  short  periods  of  time  in 
county  jails  or  otherwise.  The  provisions 
therefore  do  not  reach "  a  prisoner  of 
the  United  States  in  a  county  jail.  In  re 
Terry,   (N.  D.  Cal.  1880)    37  Fed.  649. 

Credits  for  sentence  of  year  or  over 
only. — **  Xow,  there  are  no  credits  here 
[California]  at  all  for  months,  or  frac- 
tions of  a  year,  or  of  a  month,  or  for 
days.  The  shortest  term  for  which  any 
credits  are  allowed  is  one  year."  In  re 
Terry.   (N.  I).  Cal.  1889)   37  Fed.  649. 

Under  Pennsylvania  Act. — *'  On  the  as- 
sumption that  the  Pennsylvania  Act  of 
May  11,  1901,  entitled  *An  Act  providing  . 
for  the  commutation  of  sentences  for  * 
good  behavior  of  convicts  in  prisons,  peni- 
tentiaries, workhouses,  and  county  jails 
of  this  state,  and  regulations  governing 
the  same/  is  by  congressional  legislation 
applicable  to  UnitSi  States  prisoners 
confined  in  the  Eastern  Penit«itiary  of 
that  state  at  the  time  of  its  enactment, 
a  United  States  prisoner  so  confined  has 
no  right  to  commutation  for  good  con- 
duct in  the  absence  of  a  report  on  that 
subject  by  the  board  of  prison  officials 
to  the  governor  and  action  thereon  by 
the  latter,  with  the  approval  of  the  desig- 
nated state  officers."  In  re  Raymond, 
(£.  D.  Pa.  1901)    110  Fed.  155. 

Federal  interference  with  goTemor. — 
**  The  federal  government  (foes  not  under- 
take to  instruct  the  governor  of  the  state 
as  to  w^hat  he  shall  or  shall  not  do  touch- 
ing federal  prisoners."  In  re  Willis,  (S. 
D.  N.  Y.  1897)   83  Fed.  148. 


Sec.  5545.  [Actual  reasonable  cost  of  subsisting  prisoners  to  be  paid.] 

Hereafter  there  shall  be  allowed  and  paid  by  the  Attorney-General,  for  the 
subsistence  of  prisoners  in  the  custody  of  any  marshal  of  the  United  States 
and  the  warden  of  the  jail  in  the  District  of  Columbia,  such  sum  only  as  it 
reasonably  and  actually  cost  to  subsist  them.  And  it  shall  be  the  duty  of 
the  Attomey-Gkneral  to  prescribe  such  regulations  for  the  government  of 
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the  marshals  and  the  warden  of  the  jail  in  the  District  of  Columbia,  in  rela- 
tion to  their  duties  under  this  chapter,  as  will  enable  him  to  determine  the 
actual  and  reasonable  expenses  incurred.    [B.  8.] 

Act  of  May  12,  1864,  ch.  85,  13  Stat.  L.  75;  Act  of  March  5,  1872,  ch.  30,  17  Stat. 
L.35. 

See  further  R.  8.  sec.  5636,  supra,  p.  2.75,  and  the  notes  thereto  and  the  Act  of  March 
3,  1891,  ch.  529,  sec.  5,  infra,  p.  293. 

Sec.  5546.  [Designation  of  penitentiary  by  Attomey-Oeneral — trans- 
portation of  prisoners —  change  of  place  of  imprisonment.]  All  persons 
who  have  been,  or  who  may  hereafter  be,  convicted  of  crime  by  any  court  of 
the  United  States,  including  consular  courts,  whose  punishment  is  imprison- 
ment in  a  District  or  Territory  or  county  where,  at  the  time  of  conviction  or 
at  any  time  during  the  term  of  imprisonment,  there  may  be  no  penitentiary 
or  jail  suitable  for  the  confinement  of  convicts,  or  available  therefor,  shall 
be  confined  during  the  term  for  which  they  have  been  or  may  be  sentenced, 
or  during  the  residue  of  said  term,  in  some  suitable  jail  or  penitentiary  in  a 
convenient  State  or  Territory,  to  be  designated  by  the  Attorney-General, 
and  shall  be  transported  and  delivered  to  the  warden  or  keeper  of  such  jail 
or  penitentiary  by  the  marshal  of  the  District  or  Territory  where  the  con- 
viction has  occurred;  and  in  case  of  convictions  by  a  consular  court  the 
transportation  shall  be  by  some  properly  qualified  agent  or  agents  desig- 
nated by  the  Department  of  State,  the  reasonable  actual  expense  of  trans- 
portation, necessary  subsistence,  and  hire  and  transportation  of  guards  and 
agent  or  agents  to  be  defrayed  from  the  appropriation  for  bringing  home 
criminals;  and  if  the  conviction  be  had  in  the  District  of  Columbia,  the 
transportation  and  delivery  shall  be  by  the  warden  of  the  jail  of  that  Dis- 
trict, the  reasonable  actual  expense  of  transportation,  necessary  subsistence, 
and  hire  and  transportation  of  guards  and  the  marshal,  or  the  warden  of 
the  jail  in  the  District  of  Columbia  only,  to  be  paid  by  the  Attorney-Gen- 
eral out  of  the  judiciary  fund.  But  if,  in  the  opinion  of  the  Attorney- 
General,  the  expense  of  transportation  from  any  State,  Territory,  or  the  Dis- 
trict of  Columbia  in  which  there  is  no  penitentiary  will  exceed  the  cost  of 
maintaining  them  in  jail  in  the  State,  Territory,  or  the  District  of  Columbia 
during  the  period  of  their  sentence,  then  it  shall  be  lawful  so  to  confine  them 
therein  for  the  period  designated  in  their  respective  sentences.  And  the 
place  of  imprisonment  may  be  changed  in  any  case  when,  in  the  opinion  of 
the  Attorney-General,  it  is  necessary  for  the  preservation  of  the  health  of 
the  prisoner,  or  when,  in  his  opinion,  the  place  of  confinement  is  not  suffi- 
cient to  secure  the  custody  of  the  prisoner,  or  because  of  cruel  and  improper 
treatment :  Provided,  however,  That  no  change  shall  be  made  in  the  case 
of  any  prisoner  on  the  ground  of  the  unhealthfulness  of  the  prisoner  or 
because  of  his  treatment,  after  his  conviction  and  during  his  term  of 
imprisonment,  unless  such  change  shall  be  applied  for  by  such  prisoner,  or 
some  one  in  his  behalf.    [B,  8.] 

This  section  as  originaUy  enacted  was  as  follows: 

"Sec.  5546.  All  persons  who  have  been,  or  w^ho  may  hereafter  be,  convicted  of  crime, 
by  any  court  of  the  United  States,  whose  punishment  is  imprisonment,  in  a  district 
or  Territory  where,  at  the  time  of  conviction,  there  may  be  no  penitentiary  or  jail 
nitable  for  the  confinement  of  convicts,  or  available  therefor,  shall  be  confined  during 
the  term  for  which  they  have  been  or  may  be  sentenced  in  some  suitable  iail  or  peni- 
tentiary in  a  convenient  State  or  Territory,  to  be  designated  by  the  Attorney-General, 
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and  shall  be  transported  and  delivered  to  the  warden  or  keeper  of  such  jail  or  pou* 
tentiary  by  the  marshal  of  the  district  or  Territory  where  the  conviction  baa  occurred; 
and  if  the  conviction  be  had  in  the  District  of  Columbia,  in  such  case  the  transportation 
and  delivery  fi^all  be  by  the  warden  of  the  jail  of  that  District;  the  reasonable  actual 
expense  of  transportation,  necessary  subsistence  and  hire,  and  transportation  of  guards 
and  the  marshal,  or  the  warden  of  the  jail  in  the  District  of  Ck)lumbia,  only,  to  be 
paid  by  the  Attorney-General,  out  of  the  judiciary  fund.  But  if,  in  the  opinion  of  the 
Attorney-General,  the  expense  of  transportation  from  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  in  which  there  is  no  penitentiary,  will  exceed  the  cost  of  maintaining 
them  in  jail  in  the  State,  Territory,  or  the  District  of  Columbia  during  the  period  of 
their  sentence,  then  it  shall  be  lawful  so  to  confine  them  therein  for  t^  period  desig- 
nated in  their  respective  sentences."  Act  of  May  12,  1864,  ch.  85,  13  Stat.  L.  74,  Act 
of  March  5,  1872,  ch.  SO,  17  Stat.  L.  96. 

It  was  the  first  amended  by  the  Act  of  July  12,  1876,  ch.  183,  19  Stat.  L.  88,  to  read 
as  follows: 

**  Sisc.  5540.  All  persons  who  have  been,  or  who  may  hereafter  be,  convicted  of  crime 
bv  any  court  of  the  United  States  whose  punishment  is  imprisonment  in  a  District  or 
Territory  where,  at  the  time  of  conviction,  or  at  any  time  during  the  term  of  impriscm- 
ment,  there  may  be  no  penitentiary  or  jail  suitable  for  the  confinement  of  convicts  or 
available  there^r,  shall  be  confined  during  the  term  for  which  they  have  been  or  may 
be  sentenced,  or  during  the  residue  of  said  term,  in  some  suitable  jail  or  penitentiary 
in  a  convenient  State  or  Territory,  to  be  designated  by  the  Attorney-General,  and  shall 
be  transported  and  delivered  to  the  warden  or  keeper  of  such  jail  or  penitentiary  by 
the  marshal  of  the  District  or  Territory  where  the  conviction  has  occurred:  and  if 
the  conviction  be  had  in  the  District  of  Columbia,  the  transportation  and  delivery  shall 
be  by  the  warden  of  the  jail  of  that  District;  the  reasonable  actual  expense  of  trans- 
portation, necessary  subsistence,  and  hire  and  transportation  of  guards  and  the  marshal, 
or  the  warden  of  the  jail  in  the  District  of  Columbia,  only,  to  l^  paid  by  the  Attorney- 
General,  out  of  the  judiciary  fund.  But  if,  in  the  opinion  of  the  Attorney-General,  the 
expense  of  transportation  from  any  State,  Territory  or  the  District  of'Cc^umbia,  in 
which  there  is  no  penitentiary,  will  exceed  the  cost  of  maintaining  them  in  jail  in  the 
State,  Territory,  or  the  District  of  Cohunbia  during  the  period  of  their  sentmce,  then 
it  shall  be  lawful  so  to  confine  them  therein  for  the  period  designated  in  their  respec- 
tive sentences.  And  the  place  of  imprisonment  may  be  changed  in  any  case,  when,  in 
the  opinion  of  the  Attorney-General,  it  is  necessary  for  the  preservation  of  the  health 
of  the  prisoner,  or  when,  in  his  opinion,  the  place  of  confinement  is  not  sufficient  to 
secure  tne  custody  of  the  prisoner,  or  because  of  cruel  or  improper  treatment:  Provided, 
however,  That  no  change  shall  be  made  in  the  case  of  any  prisoner  on  the  ground  of 
l^e  imhealthiness  of  the  prisoner,  or  because  of  his  treatment,  after  his  conviction  and 
during  his  term  of  imprisonment,  unless  such  change  shall  be  applied  for  by  such 
prisoner,  or  some  one  in  hie  behalf." 

This  amendment  was  incorporated  into  section  6546  of  the  Revised  Statutes  in  the 
second  edition. 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1901,  ch. 
873,  31  Stat.  L.  1450. 


Effect  of  amendment.— "  The  changes 
made  by  that  form  of  amendment  are  to 
be  regarded  usually  as  not  changing  the 
whole  scope  and  spirit  of  the  law,  but 
rather  as  confined  to  the  specific  altera- 
tions of  omission  or  addition  in  the  old 
law."     (1902)   24  Op.  Att;r.-Gen.  549. 

Application  of  section. — "  Sections 
5540-5542  were  apparently  designed  to 
apply  to  cases  where  the  state  contains 
more  than  one  district,  while  section 
5546  was  probably  intended,  notwith- 
standing the  use  of  the  words  'district 
or  territory '  in  the  first  clause,  to  apply 
to  the  not  infrequent  cases  where  tnere 
is  no  suitable  penitentiary  within  the 
state,  in  which  case  the  court  is  author- 
ized to  commit  the  convict  to  some  suit- 
able penitentiary  *  in  a  convenient  state 
or  territory  to  be  designated  by  the  attor- 
ney-general.'"  U.  S.  r.  McMahon,  (1896) 
164  U.  S.  .81,  17  S.  Ct.  28,  41  U.  S.  (L. 
ed.)    357. 


Conatmed  with  other  sections.— "  This 
section  is  to  be  construed  in  connection 
with  the  other  sections  which  have  been 
referred  to.  In  fact  it  may  be  treated 
as  a  proviso  to  sections  5541  and  5542." 
Ev  p.  Karstendick,  (187.6)  93  U.  S.  396, 
23  U.  S.  (L.  ed.)   889. 

Compared  with  R.  S.  sec.  5541. —  "  Sec- 
tion 5546  neither  by  express  words  nor 
bv  implication  repeals,  modifies,  or 
changes  the  provisions  of  section  5541. 
Section  5546  is  legislation  on  a  subject 
entirely  different  from  that  of  section 
5541.  Its  object  is  to  define  the  duties 
of  the  attorney-general  when  there  is  no 
jail  or  penitentiary  in  the  district  or 
state  where  the  prisoner  is  convicted  in 
which  such  person  may  be  confined.  It 
preserves  throughout  the  distinction  be- 
tween jail  as  pne  class  of  prisons,  and 
state  jail  or  penitentiary  as  another  class 
of  prisons."  U.  S.  v.  Cobb,  (W.  D.  Va. 
1890)   43  Fed.  570. 
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"Hie  only  difference  between  .  .  .  sec- 
tioDfl  5&41  and  5546  relates  to  the  class 
of  caseB  where  the  judge  may  designate 
the  place  of  imprisonment,  and  the  class 
where  the  attorney-general  may  designate 
such  place.  The  attorney-general  may 
designate  the  place  of  imprisonment  in 
all  cases  where  there  is  not  a  suitable 
jail  or  penitentiary  for  the  confinement 
of  prisoners  in  a  district  or  territory 
where  they  may  be  convicted."  Ea  p,  Mc- 
Clusky,   (C.  C.  ArK.  1889)   40  Fed.  71. 

Authority  of  Attorney-General. — ^Under 
this  section  the  Attorney-General  is  au- 
thorized in  certain  definitely  stated  con- 
tingencies to  change  the  place  of  im- 
prisonment mentioned  in  tne  judgment 
of  the  court.  But  there  must  be  a  show- 
ing that  some  one  of  such  contingencies 
has  arisen.  U.  S.  f>.  Lane,  (W.  D.  Ky. 
1914)  221  Fed.  299,  wherein  the  court 
said :  "  Upon  generid  principles  of  juris- 
prudence, and  when  the  statutory  contin- 
gencies have  not  been  met,  the  sentence 
of  a  court  in  a  criminal  case  should  not 
be  changed  without  notice  to  the  prisoner, 
nor  unless  he  consents,  or  has  been  heard 
upon  it."  See  also  U.  S.  v.  Greenwald, 
(N.  D.  Cal.  1894)  64  Fed.  6;  (1889)  19 
Op.  Atty.-Gen.  377. 

Courts  notified  of  designation. — ''The 
prevalent  practice  imder  these  provisions 
lias  obtained  m  accordance  with  which 
the  attorney-general  notifies  the  different 
courts,  through  the  district  attorney,  of 
the  designation  that  he  has  made  for  the 
different  districts  from  time  to  timA  and 
procures  to  be  entered  upon  the  minutes 
of  the  court  in  each  district  an  order 
showing  the  designation  which  is  in  force." 
Gardes  r.  U.  S.,  (CCA,  6th  Cir.  1898) 
87  Fed.  172,  58  U.  S.  .App.  219,  30 
C.  C.  A.  596. 

Power  of  court  to  designate. —  Unless 
the  law  of  Congress  prescribes  in  what 
particular  place  .  the  punishment  of  an 
offense  shall  be  executed,  the  District 
Court  has  the  power  to  designate  any 
place  within  its  jurisdiction;  and,  sub- 
ject to  this  qualification,  the  Acts  of 
Confess  of  March  3,  1825  (4  Stat.  118), 
June  30,  1834  (4  Stat  739),  and  March 
3,  1865  (13  Sta^  500),  so  far  as  they 
refer  to  the  place  of  imprisonment,  are 
merely  declaratory.  Ea  p.  Geary,  ( 1871 ) 
2  Bias.  485,  10  Fed.  Cas.  No.  5,293. 

The  court  cannot  direct  imprisonmejit 
in  a  penitentiary  when  the  law  assigns 
that  institution  for  imprisonment  under 
judgments  of  a  different  character.  In 
re  Bonner,  (1894)  151  U.  S.  242,  14 
S.  Ct.  323,  38  U.  S.  (L.  ed.)  149. 

Sentence  part  in  jail,  part  in  peniten- 
tiary. —  The  District  Court  does  not  ex- 
ceed its  power  in  fixing  a  part  of  the 
term  of  imprisonment  in  the  county  jail 
and  the  remainder  in  the  penitentiary. 
Ex  p.  Geary,  (1871)  2  Biss.  486,  10  Fed. 
Cas.  No.  6,293. 


Presumption  of  good  reason  for  trans- 
portation.—  "Why  these  convicts  were 
sent  to  a  penitentiary  outside  the  dis- 
trict in  which  they  were  tried  does  not 
appear,  but  we  are  bound,"  said  the  court, 
"  to  presume  that  the  action  of  the  court 
in  that  particular  was  taken  for  a  good 
and  sufficient  reason  and  was  dictated 
by  what  it  conceived  to  be  the  best  inter- 
ests of  the  government."  U.  S,  t*.  Mc- 
Mahon,  (1896)  164  U.  S.  81,  17  S.  Ct. 
28,  41  U.  S.   (L.  ed.)    357. 

Imprisonment  without  state. —  "  Neither 
do  we  think  the  objection  tenable  that 
there  can  be  no  imprisonment  in  a  peni- 
tentiary outside  of  Louisiana  if  there  are 
within  that  state  jails  that  are  both  suit- 
able and  available.  It  is  for  the  court  to 
determine  whether  the  imprisonment  shall 
be  in  a  jail  or  a  penitentiary.'  If  in  a 
penitentiary,  then  a  penitentiary  must  be 
found  inside  of  the  state  suitable  and 
available  in  order  that  the  sentence  to 
be  pronounced  may  be  executed  there. 
If  there  is  none,  resort  may  be  had  to 
those  of  another  state.  Imprisonment 
need  not  necessarily  be  ordered  in  a  jail 
because  the  penitentiary  of  the  state  is 
unsuitable."  Ecb  p.  Karstendick,  (1876) 
93  U.  S.  396,  23  U.  S.  (L.  ed.)  889. 

Designation  of  prison  as  part  of  Judg- 
ment.—  "  If  the  law-makers  had  regarded 
the  designation  of  the  prison  as  a  part 
of  the  solemn  judgment  of  the  court,  it 
is  hardly  probable  that  they  would  have 
lodged  with  an  executive  officer  the  power 
not  only  to  change  and  modify  that  judg- 
ment, but  to  do  this  in  the  abisence  of  the 
prisoner  by  a  mere  stroke  of  the  pen." 
Em  p.  Waterman,  (N.  D.  N.  Y.  1887)  33 
Fed.  29. 

**  Congress  clearly  recognizes  a  distinc- 
tion be^een  a  sentence  and  an  order  for 
the  execution  of  the  sentence.  After  the 
former  has  been  passed  the  order  is  made 
designating  the  prison,  but  the  order  is 
not  necessarily  a  pert  of  the  judgment 
of  the  court."  Ex  p.  Waterman,  (N.  D. 
N.  y.  1887)    33  Fed.  29. 

Recital  in  judgment  of  conditions  prece- 
dent to  transportation. —  Where  a  pris- 
oner is  committed  to  a  penitentiary  in 
another  state  it  is  not  necessary  that 
the  judgment  of  the  court  should  recite 
the  fact  that  the  conditions  precedent  to 
the  exercise  of  such  power  existed,  tiiere- 
fore  it  is  not  necessary  that  the  judg- 
ment should  recite  that  such  place  of 
imprisonment  without  the  state  had  been 
designated  by  the  Attorney-General  as 
the  proper  place  for  the  confinement  of 
prisoners.  In  re  Wilson,  (E.  D.  Mich. 
1883)  18  Fed.  33,  affirmed  (1885)  114 
U.  S.  417,  5  S.  Ct.  935,  29  U.  S.  ih.  ed.) 
89. 

Home  of  convict  not  material. —  "It  is 
equally  clear  that  section  6546,  amended 
or  not  amended,  contains  nothing  to  indi- 
cate that  Confess  was  considering  the 
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home  or  domicile  of  the  convict  in  pro- 
viding for  his  confinement  in  a  suitable 
jail  or  penitentiary."  (1902)  24  Op. 
Atty.-Gen.  549. 

Execution  of  sentence  ordered  by  court 
at  designated  place.— The  sole  power  of 
designation  is  in  the  Attorney-General; 
when  he  has  designated,  if  the  facts 
which  authorize  the  change  of  place  exist, 
it  is  as  much  within  the  power  of  the 
court  to  order  its  sentence  to  be  executed 
at  the  designated  place,  as  to  determine 
which  of  two  prisons  in  a  state,  equally 
suitable  and  equally  available  for  the 
punishment  to  be  inflicted,  shall  be  em- 
ployed for  that  purpose.  The  policy  of 
the  law  is  to  avoid  circuity  of  action,  and 
to  permit  the  courts  to  do  directly,  as 
far  as  possible,  all  that  they  may  do  indi- 
rectly. Ex  p,  Karstendick,  (1876)  93 
U.  S.  396,  23  U.  S.   (L.  ed.)   889. 

Unauthorized  confinement  in  peniten- 
tiary.—  "  It  could  not  have  been  contem- 
plated that  a  person  convicted  under  a 
statute  where  the  punishment  prescribed 
is  confinement  in  jail  could,  by  reason  of 
being  sent  to  another  state  because  there 
was  no  jail  in  the  district  or  state  where 
he  was  convicted  where  he  could  be  con- 
fined, be  confined  in  a  state  prison  or 
penitentiary  of  the  other  state  to  which 
he  is  sent.*'  U.  S.  v.  Cobb,  (W.  D.  Va. 
1890)   43  Fed.  570. 

"  The  mere  fact  of  the  attorney-general 
engaging  prisons  in  another  state  than 
that  in  which  the  convict  is  sentenced 
cannot  change  the  character  of  the  con- 
vict's punishment  or  make  that  infamous 
which  was  not  so  by  the  sentence,  nor 
authorize  the  court  to  confine  in  a  state 
prison  or  penitentiary,  with  or  without 
hard  labor,  a  person  who  has  been  con- 
victed and  sentenced  under  a  statute 
which  prescribes  imprisonment  alone  as 
the  punishment,  and  excludes  the  idea 
of  imprisonment  in  a  state  jail  or  peni- 
tentiary with  or  without  hard  labor. 
Any  other  construction  would  lead  to  the 
unreasonable  conclusion  that  a  person 
convicted  under  a  statute  that  imposes 
confinement  for  a  term  not  exceeding 
one  year,  and  that  does  not  impose  hard 
labor  as  a  part  of  the  punishment,  and 
sentenced  to  confinement  for  one  month, 
could  be  sent  to  a  state  jail  or  peniten- 
tiary." U.  S.  V,  Cobb,  (W.  D.  Va.  1890) 
43  Fed.  570. 

Habeas  corpus  for  wrongful  detention. 
—  The  fact  that  the  prisoner  is  detained 
for  a  time,  either  before  or  after  sen- 
tence, in  the  county  jail,  does  not,  in 
either  case,  authorize  a  writ  of  habeas 
corpus.  Ex  p.  Geary,  (1871)  2  Bias. 
4»5,  10  Fed.  Cas.  No.  5,293. 

Determination  by  designation  of  prison 
of  character  of  offense. —  '*  If  he  would 
denignate  a  state  penitentiary  as  the  place 
M  confinement  of  persons  convicted  in 
one  district,  and  fail  to  do  so  in  another 


district,  the  same  crime  would  be  infa- 
mous in  one  case,  while  in  the  other  it 
would  be  entirely  free  from  that  char- 
acter. .  .  .  Neither  the  judge  nor  the  at- 
torney-general can  at  their  pleasure  de- 
termine the  infamous  character  of  an  of- 
fense. The  test  is  whether  the  statutes 
authorize  the  court  to  award  an  infamous 
punishment,  not  whether  the  punishment 
ultimately  awarded  is  infamous ;  whether 
the  accused  is  in  danger  of  being  sub- 
jected to  an  infamous  punishment.  If 
convicted  of  larceny  he  is,  under  the 
power  of  the  attorney-general  to  desig- 
nate the  place  of  imprisonment,  in  such 
danger,"  Ex  p.  McClusky,  (C.  C.  Ark. 
1889)   40  Fed.  71. 

"  The  statutes  of  the  United  States  re- 
quire in  some  cases  that  the  sentence 
shall  be  to  confinement  at  hard  labor. 
They  provide  in  other  cases  that  the 
punishment  may  be  imprisonment  for 
more  than  a  year  without  adding  the 
words  *  at  hard  labor.'  It  may  be  difficult 
to  perceive,  and  more  difficult  to  accu- 
rately express,  the  distinction  which  we 
suggest;  but  we  believe  there  is  a  mate- 
rial distinction  in  the  public  thought  be- 
tween a  sentoice  to  confinement  at  hard 
labor,  and  a  sentence  to  confinment  in  a 
designated  state  penitentiary  where  hard 
labor  will  be  required  of  the  person  sen- 
tenced as  a  part  of  the  discipline  of  the 
prison.  *At  the  present  day  imprison- 
ment in  a  state  prison  or  penitentiary, 
with  or  without  hard  labor,  is  an  infa- 
mous punishment;*  and  *by  the  express 
provisions  of  Acts  of  Congress,  either  a 
sentence  to  imprisonment  for  a  period 
longer  f^an  one  year,  or  a  sentence  to 
imprisonment  and  confinement  to  hard 
labor,  may  be  ordered  to  be  executed  in 
.  a  state  prison  or  penitentiary,*  and  thus 
in  either  case  stamp  the  convict  with  tha 
stigma  of  subjection  to  an  infamous  pun- 
ishment. Still  we  think  that  the  embody- 
ing in  the  sentence  the  words  *  at  hard 
labor '  gives  the  stigma  an  emphasis 
which  the  statute  does  not  require  in 
this  case.  We  conclude  from  a  careful 
consideration  of  the  subject  that  the  sen- 
tence should  not  go  beyond  the  language 
of  the  statute  in  describing  the  character 
of  the  confinement,  and  we  modify  the 
sentence  in  this  case  by  striking  out  the 
words  *  at  hard  labor.' "  Gardes  r.  U.  S., 
(C.  C.  A.  5th  Cir.  1898)  87  Fed.  172,  58 
IT.  S.  App.  219,  30  C.  C.  A.  596. 

In  Virginia. — "Convicts  of  this  dis- 
trict are  sent  to  penitentiaries  outside 
of  Virginia,  under  the  authority  of  sec- 
tion 5546  of  the  Revised  Statutes,  which 
does  not,  like  section  5541,  limit  the  class 
of  persons  sent  to  those  who  are  soi- 
tenoed  for  'longer  than  one  year.*  The 
practice  of  the  court  when  sentencing 
for  as  long  a  term  as  one  year  is  t-o 
order  the  confinement  to  be  in  a  peniten- 
tiary." U.  S.  r.  Smith,  (E.  D.  Va. 
1889)    40   Fed.  765. 
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Power  to  cluuice  place  of  impnsonment; 
—  Hie  power  of  changing  the  place  of 
imprisonment  of  a  prisoner  on  the  ground 
of  hi«  health  is  specifically  vested  in  the 
Attorney-Creneral,  and  after  the  expira> 
tion  of  the  term  of  court  in  which  the 
sentence  waa  imposed,  it  is  not  within 
the  power  of  the  court  to  order  such  re- 
moval, from  a  penitentiary  to  a  county 
jail.  U.  S.  r.  Greenwald,  (N.  D.  Cal. 
1894)  64  Fed.  6.  See  also  U.  S.  t?.  Lane, 
(W.  D.  Ky.  1»14)  221  Fed.  299. 

Removal  by  court. —  The  court  may 
order  a  prisoner's  removal  to  another 
penitentiary  in  the  same  state,  of  eijual 
degree  and  grade,  and  where  the  prison' 
discipline  would  be  the  same  as  that  of 
the  penitentiary  in  which  the  prisoner 
was  first  contned.  U.  S.  r.  Greenwald, 
(N.  D.  Cal.   1894)   64  Fed.  6. 

Removal  by  Pzesident.— "  The  Presi- 
dent, by  virtue  of  his  office  and  without 
authority  given  by  some  statute,  has  no 
power  to  remove  a  convict  from  one 
prison  to  another."  Aug.  14,  1880. 
(1889)     19    Op.    Atty.-Gen.    377.' 

Removal  from  penitentiary  to  county 
jaiL —  It  is  not  within  the  power  of  .  the 
cotirt,   after   the  *  expiration   of   the  term 
of   court    during   which    a   prisoner    was 
sentenced    to    imprisonment    in    a    state . 
peniteptiary,   **  to  order  the   removal   of 
the  prisoner  to  a  county  jail,  a  place  of 
incarceration  for,  the  punisJiment  of  minor 
offenses  and  the  custcKly  of  transient-pris- 
oners,    where    the    ignominy    of    confine- 
ment is  devoid  of  the  '  infamous  charac- 
ter '   which   an   imprisonment   in   a  state 
jail  or   penitentiary  carries  with  it  and 
which  is  regarded  as  part  of  the  punish- 
ment.    The  discipline  in  a  county  jail  ia 
this   state   is   not   the   same   as   enforced 
in  either  of  the  state  prisons,  and  such 
a  change  of   imprisonment   would   virtu- 
ally   result    in    lessening    the   prisoner's 
punishment   and  involve  the   exercise   of 
authority  vested'  exclusively  in  the  execu- 
tive  department."     U.    S.    v.   Greenwald, 
(N.  0.  Cal.  1894)   64  Fed.  6. 

'' It  was  not  the  purpose  of  Congress 
by  this  legislation  to  change  the  juris- 
diction of  any  court  as  to  any  class  ol 
crimes  or  offenses,  or  to  change  the  pim- 
ishm^at  theretof<H'e  attached  to  any  crime 
or  ofTense,  but  to  regulate  and  fix  the 
places  of  punishment  whether  the  sen- 
tence be  to  the  jail,  or  penitentiary.  By 
DO  just  construction  can  it  be  held  that 
the  attorney-general  is  given  the  power 
to  change  the  sentence  of  a  court  from 
the  jail,  to  the  penitentiary  or  to  order 
that  'a  prisoner  sentenced  to  the  former 
dhall  be  confined  in  the  iatter.  He  may 
.  .  .  remove  a  prisoner  from  one  jail  to 
another,  or  from  one  penitentiary  to  an- 
other." U.  S.  f.  Marshall,  (1887)  6 
Madcey    fJD^  C.)    34., 

"  The  jight  to  change  the  place  of  con- 
finement in  the  absence  of  the  prisoner 
has  been    asserted    and   frequently   exer- 


cised; sometimes  upon  the  request  of  the 
prisoner  himself,  sometimes  through  the 
solicitation  of  his  relatives  and  friends, 
and  sometimes  from  ftiotives  of  public 
policy.  There  can  be  no  reason  founded 
upon  principle  why  the  prisoner  should 
be  present  when  tne  order  effecting  this 
change  is  signed.  To  require  such  pres- 
ence would  often  be  attended  not  only 
with  large  and  useleas  expense,  as  in  the 
case  at  bar,  but  with  annoyance,  incon- 
venience, and  delay,  not  only  to  the  offi- 
cers of  the  law  but  to  the  prisoner  him- 
self." Ew  p.  Waterman,  (N.  D.  N.  Y. 
1887)    33  Fed.  29. 

Bzpensee  of  maxshal. —  "We  see  no 
reason/'  said  the  court,  ''to  suppose: 
that  this  Act  [the  amending  Act  of  July 
12,  1876,  ch.  183]  was  intended  to  repeal 
R.  S.  sees.  5540-5542,  since  the  Act  is 
a  mere  re-enactment  of  original  section 
5546  enacted  in  1864  (one  year  before 
section  5541).  .  .  .  Upon  the  other  hand, 
it  appears  to  us  that  it  was  the  intention 
of  Congress  that  these  several  provisions 
should  be  read  together,  and  that  the  re- 
striction of  the  marshal  to  his  expenses 
of  transportf^tion  was  only  designed  to 
•  apply  wh^-e  the  attorney-general  has 
found  that  there  is  no  available  peniten- 
tiary within  the  district  and  has  desig- 
nated a  prison  in  another  district  for 
that  purpose.  It  does  not  necessarily 
follow  that  because  a  portion  of  his  travel 
waa  outside  his  district  he  is  limited  to. 
his  expenses,  since  the  first  paragraph  of 
section  829  [title  Judicial  (5fficeb8,  vol. 
4,  i>.  678]  ...  is  a  general  provision  al- 
lowiiij?   him   mileage   with   the  exception 

?'  rovided  for  in  the  next  paragraph." 
J.  S.  V.  McMahon,  (1896)  164  U.  S.  81, 
17'  S.  Ct.  28,  41  U.  S.  (L.  ed.)  357, 
Affirming  (C.  C.  A.  2d  Cir.  1895)  05  Fed. 
976,  26  U.  S.  App.  687,  13  C.  C.  A.  267. 
Sufficiency  of  record. —  The  omission. of 
the  record  to  state  that  there  was  no. 
suitable  penitentiary  within  the  slate, 
and  that  the  Attorney -General  had  desig- 
nated a  certain  place  as  a  suitable  place 
of  imprisonment  outside  of  the  state,  is 
immaterial  and  is  no  ground  for  the  dis- 
charge of  the  prisoner  on  a  writ  of  Habeas 
corpus.  Ex  p.  Wilson,  (1885)  114  U.  S. 
417,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89. 
Convict  of  consular  court. — "  There  is 
no  warrant  of  law  for  confining  in  a 
Philippine  prison  a  Filipino  sailor  con- 
victea  in  the  United  States  consular 
court,  at  Shangliai,  China,  of  the  murder 
of  a  Chinaman  on  the  U.  S.  army  trans- 
port Listrom,  and  sentenced  to  fifteen 
years  imprisonment."  (1902)  24  Op. 
Atty.-Gen.  549. 

"  It  is  clear  that  section  5546  in  speak> 
ing  of  '  a  convenient  state  or  territory,' 
did  not  include  the  Philippine  Islands, 
and  it  is  equally  clear  that  the  specific 
amendments,  which  do  not  alter  the  words 
*  convenient  state  or  territory,'  and  indi- 
cate no  intent  beyond  including  consular 
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courts  among  the  courts  of  the  United 
States  whose  convicts  -were  intended  to 
be  provided  for,  ^  contain  nothing  from 
which  it  can  be  inferred  that  the  Philip- 
pine Islands  were  in  contemplation." 
(1002)    24  Op.  Atty.-Gen.  549. 

In  (1875)  14  Op.  Atty.-Gen.  522,  prior 
to  the  amendment  of  this  section,  it  was 
held  that  in  the  case  of  consular  courts, 
clothed  with  criminal  jurisdiction,  as  in 
the  case  of  other  courts  invested  with 
similar  jurisdiction,  the  rule  applies  that 
a  sentence  of  imprisonment  cannot  be 
legally  executed  beyond  the  territorial 
jurisdiction  of  the  court  which  pro- 
nounced it  unless  authority  thus  to  exe- 
cute   the    sentence    is    conferred    by    the 


legislature.  Hence,  in  the  absence  of  any 
law  giving  power  to.  send  the  convicts 
of  consular  courts  at  Smyrna  and  Con- 
stantinople to  this  country  for  imprison- 
ment, if  such  convicts  were  brought  to 
the  United  States  for  that  purpose  they 
could  not  legally  be  held. 

In  (1889)  19  Op.  Attv.-Gen.  877,  Aug.  ' 
14,  1889,  it  was  also  held  that  'Hhere  is 
no  statute  which  authorizes  a  convict, 
sentenced  to  prison  by  a  consular  court 
of  the  United  States,  to  be  brought  to 
the  United  States  for  imprisonment,  and 
there  held  to  serve  out  his  sentence,  and 
in  the  absence  of  such  a  statute  the  re- 
moval of  the  convict  to  this  coimtry  for 
that  purpose  would  be  unlawful." 


Sec.  5547.  [Attorney-General  to  contract  for  subaiBtence,  etc.]    The 

Attorney-General  shall  contract  with  the  managers  or  proper  authorities 
having  control  of  such  prisoners,  for  the  imprisonment,  subsistence,  and 
proper  employment  of  them,  and  shall  give  the  court  having  jurisdiction  of 
such  offenses  notice  of  the  jail  or  penitentiary. where  such  prisoners  will  be 
confined.     [-B.  8.] 

Act  of  May  12,  18(J4,  ch.  86,  13  Stat.  L.  75;  Act  of  March  6,  1872,  ch.  30,  17  Stat. 
L.  35. 

Provisions  relating  to  the  employment  of  convicts  were  made  by  the  Act  of  March 
3,  1891,  ch.  529,  §  2,  infra,  p.  292,  the  Act  of  March  2,  1896,  ch.  189,  §  1,  infra,  p.  307, 
and  the  Act  of  March  3,  1901,  ch.  863,  S  1,  infra,  p.  296. 


Terms  provided  by.  state  statute. —  A 
state  statute  providing  certain  terms  upon 
which  federal  prisoners  may  be  received 
and  supported, in  the  state  jails  or  prisons 
will  not  bind  the  United  States  unless  in 
some  way  the  United  States  consented  to 
its  provisions.  Lewis,  etc.,  County  r. 
U.  S.,  (D.  C.  Mont.  1896)   77  Fed.  732. 

By  contract  only. —  "  It  is  evident  .  .  . 
that  it  is  expected  the  United  States,  by 
its  attorney-general,  shall  contract  for 
the  keeping  and  custody,  under  certain 
circumstances,  of  United  States  prisoners 
in  some  state  or  territorial  jail  or  peni- 
tentiary. It  was  not  contemplated  that 
any  state  or  territory  by  a  statute  could 
dictate  to  the  United  States  what  it 
should  pay  for  the  rent  of   any  county 


jail.  What  the  United  States  must  pay 
for  the  rent  of  any  jail  must  rest  in  con- 
tract, express  or  implied.''  Lewis,  etc., 
Countv  f.  U.  S.,  (D.  C.  Mont.  1896)  77 
Fed.  732. 

Parties  to  make  contract. —  In  Avery  v. 
Pima  County,  (1900)  7  Ariz.  26,  60  Pac. 
702,  the  court,  construing  the  statutory 
provisions  of  Arizona,  defining  the  powers 
of  county  sheriffs  and  supervisors,  in  con- 
nection with  R.  S.  sec.  5539,  supra,  p.  277, 
and  the  text  section,  held  that  the  super- 
visors are  the  authorities  that  have  the 
control  and  management  of  the  United 
States  prisoners  and  are  the  proper  per- 
sons with  whom  the  department  of  jus- 
tice should  make  the  contract. 


Sec.  5548.  [Court  may  order  sentences  executed  in  house  of  correc- 
tion.] Whenever  any  person  is  convicted  of  any  oflfense  against  the  United 
States  which  is  punishable  by  fine  and  imprisonment,  or  by  either,  the  court 
by  which  the  sentence  is  passed  may  order  the  sentence  to  be  executed  in  any 
house  of  correction  or  house  of  reformation  for  juvenile  delinquents  within 
the  State  or  district  where  such  court  is  held,  the  use  of  which  is  author- 
ized by  the  legislature  of  the  State  for  such  purpose.    [R.  8.] 

Act  of  Maroh  3,  1835,  ch.  40,  4  Stat.  L.  777. 

Sec.  5549.  [Confinement  of  juvenile  offenders.]  Juvenile  offenders 
against  the  laws  of  the  United  States,  being  under  the  age  of  sixteen  years, 
and  who  may  hereafter  be  convicted  of  crime,  the  punishment  whereof  is 
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imprisonment,  shall  be  confined  dnring  the  term  of  sentence  in  some  house 
of  refuge  to  be  designated  by  the  Attorney-General,  and  shall  be  transported 
and  delivered  to  the  warden  or  keeper  of  such  house  of  refuge  by  the  mar- 
shal of  the  district  where  such  conviction  has  occurred ;  or  if  such  convic- 
tion be  had  in  the  District  of  Columbia,  then  the  transportation  and  deliv- 
ery shall  be  by  the  warden  of  the  jail  of  that  district,  and  the  reasonable 
actual  expense  of  the  transportation,  necessary  subsistence,  and  hire,  and 
transportation  of  assistants  and  the  marshal  or  warden,  only,  shall  be  paid 
by  the  Attorney-General,  out  of  the  judiciary  fund.    [B.  8.] 

Act  of  March  S,  1S65,  ch.  121,  13  Stat.  L.  536;  Act  of  March  5,  1872,  eh.  30,  17 
Stat.  L.  35. 

Further  provisions  relating  to  juvenile  offenders  were  made  by  the  Act  of  March  3, 
1891,  ch.  529,  §  7,  infra,  p.  293. 

Sec.  5550:  [Attorney-Cteneral  to  oontract  for  their  subsistence,  etc.] 

The  Attorney-General  shall  contract  with  the  managers  or  persons  having 
control  of  such  houses  of  refuge  for  the  imprisonment,  subsistence,  and 
proper  employment  of  all  such  juvenile  offenders,  and  shall  give  the  several 
courts  of  the  United  States  and  of  the  District  of  Columbia  notice  of  the 
places  so  provided  for  the  eonfinement  of  such  offenders ;  and  they  shall  be 
sentenced  to  confinement  in  the  house  of  refuge  nearest  the  place  of  convic- 
tion so  designated  by  the  Attomey-Gkneral.    [£.  8.] 

Act  of  March  d,  1866,  ch.  121,  13  Stat.  L.  538;  Act  of  March  6,  1872,  ch.  30,  17 
Stat  L.  35. 


An  act  to  provide  for  deductions  from  the  terms  of  sentence  of  United 

States  prisoners. 

[Act  of  March  3, 1875,  ch.  145,  18  8tat  L.  479.] 

[Sec.  1.]  [Commutation  of  term  for  good  conduct!]  That  all  prisoners 
who  have  been,  or  shall  hereafter  be,  convicted  of  any  offence  against  the 
laws  of  the  United  States,  and  confined,  in.  execution  of  the  judgment  or 
sentence  upon  such  conviction,  in  any  prison  or  penitentiary  of  any  State  or 
Territory  which  has  no  system  of  commutation  for  its  own  prisoners,  shall 
have  a  deduction  from  their  several  terms  of  sentence  of  five  days  in  each 
and  every  calendar  month  during  which  no  charge  of  misconduct  shall  have 
been  sustained  against  each  severally,  who  shall  be  discharged  at  the  expira- 
tion of  his  term  of  sentence  less  the  time  so  deducted,  and  a  certificate  of  the 
warden  or  keeper  of  such  prison  penitentiary  of  such  deduction  shall  be 
entered  on  the  warrant  of  commitment:  Provided,  That,  if  during  the 
term  of  imprisonment  the  prisoner  shall  commit  any  offence  for  which  he 
shall  be  convicted  by  a  jury,  all  remissions  theretofore  made  shall  be  thereby 
amiulled.    [18  Stat  L.  479.] 

This  section  supersede  in  part  R.  S.  sees.  5543,  5544,  supra,  p.  280,  and  was  in 
part  sup^raeded  by  the  Act  of  Jane  21,  1902,  ch.  1140,  infra,  p.  295. 

"  State    prisons "    and    "  jails  *'    distin-  or  penitentiary  and  do  not  include  county 

golahed. — "  We  are  of  opinion,"  said  the  jails  or  places   employed  for  temporary 

eoort,  "  that  the  words  '  any  prison  or  confinement,    or    confinement    for    shoit 

penitentiary '  in  the  Act  of  March  3,  1875  periods  for  petty  offenses.    In  some  states 

(1  Supp.  R.  S.  184),  mean  state  prison  the  place  of  confinement  m  punishment 
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of  the  higher  grade  of  offenses  is  called  a 
*  state  prison  *  and  in  others  a  '  peniten- 
tiary/ and  Congress  recognized  this  fact 
in  providing  for  credits  in  this  Act.  The 
Act  supersedes  the  similar  provision  in 
sees.  5543  and  5544,  R.  b.  [supra,  pp.  280, 
281],  in  which  the  words  'jail  or  peni- 
tentiary '  are  used.  This  change  in  the 
language  is  significant  and  indicates  an 
intention  to  limit  credits  to  those  state 
prisons  and  penitentiaries  properly  so 
called."  In  re  Corcoran,  (W.  D.  Cal. 
1889)    47  Fed.  211. 

To  what  prisoners  applicable. —  "The 
Act  of  Congress  applies  only  to  United 
States  prisoners  who  are  confined  in  a 
prison  or  penitentiary  of  a  state  or  ter- 
ritory, that  is  to  say,  in  a  state  or  terri- 
torial institution,  and  does  not  in  terms 
or  by  fair  interpretation  of  language 
apply  to  a  United  States  prisoner  con- 
fined in  a  county  jail."  In  re  Deering, 
(N.  D.  Cal.  1894)  60  Fed.  265;  U.  S.  1\ 
Schroeder,  (1877)  14  Blatchf.  344,  27 
Fed.  Cas.  No.  16,233;  In  re  Terry,  (N.  D. 
Cal.  1889)  37  Fed.  649;  U.  S.  r.  Goujon, 
(S.  D.  Cal.  1880)  39  Fed.  773. 
'  ''The  fact  that  the  state  system  of 
commutation  does  not  allow  any  deduc- 
tion to  prisoners  confined ;  in  jails  does 
not  affect  the  question.  There  is  still  a 
state  system-  of  comimfutation,  and  the 
fact  of  the  existence  of  such  a  system 
takes  the  case  out  of  the  scope  of  IJie 


Act  of  1875  without  r^ard  to  the  par- 
ticular provisions  of  that  system."  U.  S. 
r.  Schroeder,  (1877)  14  Blatchf.  344,  27 
Fed.  Cas.  No.  16,233. 

In  California. —  B^  its  express  terms 
the  deductions  provided  for  by  this  Act 
can  be  allowed  only  to 'prisoners  confined 
in  a  state  or  territory  naving  no  system 
of  commutation  for  its  own  prisoners; 
and  as  the  state  of  California  has  such 
system  it  necessarily  results  that  the  de- 
duction provided  for  by  that  Act  does 
not  apply  to  the  case  of  federal  prisoners. 
U.  S.  r.  Goujon,  (S.  D.  Cal.  1889)  39 
Fed.  773. 

Effect  of  particular  proTisions  of  state 
system. —  "California  has.  a  system  of 
commutations  for  its  own  prisoners. 
And  *  the  fact  of  the  existence  of  such 
a 'system  also  takes  the  case  out  of  the 
scope  of  the  Act  of  1875  without  regard 
to  the  particular  provisions  of  the  sys- 
tem.'"  In  re  Terry,  (N.  D.  Cal.  1889) 
37  Fed.  649. 

"  The  system  of  commutation  provided 
by  the  statute  of  California  (Act  Cal. 
1880,  as  amended  March  14,  1881),  h«B 
no  application  to  county  jails  or  to  pris- 
oners confined  therein;  and  in  respect  to 
prisoners  confined  in  a  state  prison  no 
credit  is  allowed  when  th$  term  of  im- 
prisonment is  less  than  one  year."  U.  S. 
V,  Goujon,  (S.  D.  Cal.  1889)  39  Fed. 
773. 


Sec.  2.  [Clothing,  etc.,  to  be  furnished  discharged  prisoner.]  That  on 
the  discharge  from  any  prison  of  any  person  convicted  nnder  the  laws  of 
the  United  States  on  indictment,  he  or  she  shall  be  provided  by  the  warden 
or  keeper  of  said  prison  with  one  plain  suit  of  ch)thes  and  five  dollars  in 
money,  for  which  charge  shall  be  made  and  allowed  in  the  accQunts  of  said 
prison  with  the  United  States:  Provided,  That  this  .section  shall  not  apply 
to  persons  sentenced  for  a  term  of  imprisonment  of  less  than  six  months.. 
[18  Stat.  L.  480.] 

Further  provisions  relating  to  the  furnishing  of  transportation,  clothing,  and  money, 
to  discharged  convicts,  were  made  by  the  Act  of  March  3,  1891,  ch.  529,  §  6,  infra, 
p.  293. 

Provisions  relating  to  the  furnishing  of  clothing,  transportation ^  and  iponey,  to 
paroled  prisoners  were  made  by  the  Act  of  June  25,  1910,  ch.  387,  8  S,  infra,  p.  300.    ' 


[Care  and  custody  of  convicts  of  Territories.]  •  •  •  That  the 
legislative  assemblies  of  the  several  Territories  of  the  United  States  may 
make  such  provision  for  the  care  and  custody  i  of  &uch  persons'  as  may  he 
convicted  of  crime  under  the  laws  of  such  Territory  as  they  shall  deem 
proper,  and  for  that  purpose  may  authorize  and  contract  for  the  care  and 
custody  of  such  convicts  in  any  other  Territory  or  State,  and  provide  that 
such  person  or  persons  may  be  sentenced  to  confinement  accordingly  in^uch 
other  Territory  or  State,  and  all  existing  legislative  enactments  of  any  of 
the  Territories  for  that  purpose  are  hereby  legalized :    Provided,  That  tl^e 
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expense  of  keeping  such  prisoners  shall  be  borne  by  the  respective  Terri- 
tories, and  no  part  thereof  shall  be  borne  by  the  United  States.  [21  Stat. 
L.277.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  16,  188D,  <^.  235. 
See  R.  S.  sec.  1892,  supra,  p.  273  and  the  notes  thereto,  and  R.  S.  sec.  1894,  supra, 
p.  274. 


Sentence  to  prison  claimed  to  be  with- 
out territory. —  There  is  no  law  requiring 
prisoners  convicted  and  sentenced  to  im- 
prisonment by  the  courts  of  the  territory 
(Arizona)  to  be  confined  within  the  terri- 
tory; and  the  fact  that  a  territorial  prison 
is  claimed  to  be  without  the  territory 
and  within  the  limits  of  an  adjoining 
state  will  not  constitute  imprisonment 
therein,  under  sentence  of  the  territorial 
court,  ill^al,  especially  where  the  terri- 
tory is  in  possession  of  the  prison  and 
exercises  authority  over  it  and  has  no 
other  territorial  prison,  and  where  it  is 
not  alleged  that  the  state  has  ever  made 


any  claim  whatever  to  the  land  upon 
which  the  prison  stands.  In  re  Wilson, 
(S.  D.  Cal.  1896)    72  Fed.  656. 

Legality  of  imprisonment. —  In  the  case 
of  In  re  Terrill,  (1903)  66  Kan.  315,  71 
Pac.  589,  it  appeared  that  the  petitioner 
was  convicted  of  manslaughter  in  the  Dis- 
trict Court  of  Noble  county,  Oklahoma, 
and  sentenced  to  confinement  in  the  terri- 
torial penitentiary  at  Lansing,  Kan.,  for 
a  term  of  twelve  years.  It  was  held  that 
this  statute  authorized  the  priscMier's  de- 
tention in  the  Kansas  penitentiary  and 
that  he  wsjb  legally  held  in  custody  by 
virtue  thereof. 


An  act  to  prohibit  any  officer,  agent,  or  servant  of  the  Oovemment  of  the 
United  States  of  America  to  hire  or  contract  ont  the  labor  of  prisoners 
incarcerated  for  violating  the  laws  of  the  Oovemment  of  the  United 
States  of  America. 

[Act  of  Feb.  23, 1887,  ch.  213,  24  Stat.  L.  411.] 

[Sec.  1.]  [U.  S.  convicts  not  to  be  hired  ont  to  labor.]  That  it  shall 
not  be  lawful  for  any  oiBcer,  agent,  or  servant  of  the  Government  of  the 
United  States  to  contract  with  any  person  or  corporation,  or  permit  any 
warden,  agent,  or  official  of  any  State  prison,  penitentiary,  jail,  or  house  of 
correction  where  criminals  of  the  United  States  may  be  incarcerated  to  hire 
or  contract  out  the  labor  of  said  criminals,  or  any  part  of  them,  who  nlay 
hereafter  be  confined  in  any  prison,  jail,  or  other  place  of  incarceration  for 
violation  of  any  laws  of  the  Government  of  the  United  States  of  America. 
[24  Stat.  L.  411:] 


Sec.  2.  [Penalty.]  That  any  person  who  shall  offend  against  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  imprisoned  for  a  term  not  less  than  one  year  nor 
more  than  three  years,  at  the  discretion  of  the  court,  or  shall  be  fined  not 
less  than  five  hundred  dollars  nor  more  than  one  thousand  dollars  for  each 
offense.     [24  Stat.  L.  411.] 


Sec.  3.  [Bepeal.]  That  all  acts  or  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed ;  and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage.    [24  Stat.  L.  411.] 


292 


8  FED.  STAT.  ANN.  (2d  Ed.) 


An  act  for  the  erection  of  United  States  prisons  and  for  the  unprisonment 
of  United  States  prisoners,  and  for  other  purposes. 

[Act  of  March  3, 1891,  ch.  529,  26  Stat.  L.  839.] 

[Sec.  1.]  [United  States  prisons — location  and  erection.]  That  the 
Attorney  General  and  Secretary  of  the  Interior  be,  and  are  hereby,  author- 
ized and  directed  to  purchase  three  sites,  two  of  which  shall  be  located  as 
follows:  one  north,  the  other  south  of  the  thirty-ninth  degree  of  north 
latitude  and  east  of  the  Rocky  Mountains,  the  third  site  to  be  located  west 
of  the  Rocky  Mountains,  and  the  same  to  be  located  geographically  as  to  be 
most  easy  of  access  to  the  different  portions  of  the  country,  and  cause  to  be 
erected  thereon  suitable  buildings  for  the  confinement  of  all  persons  con- 
victed of  any  crime  whose  term  of  imprisonment  is  one  year  or  more  at 
hard  labor  by  any  court  of  the  United  States  in  any  State,  Territory,  or  Dis- 
trict under  the  jurisdiction  of  the  Department  of  Justice  of  the  United 
States,  and  the  plans,  specifications,  and  estimates  of  such  sites  and  build- 
ings shall  be  previously  made  and  approved  according  to  law,  and  shall  not 
exceed  the  sum  of  five  hundred  thousand  dollars  each.    [26  Stat,  L.  839.] 

The  act  of  March  3,  1893,  ch.  210,  27  Stat.  L.  (»1,  provided  for  the  purchase  of 
lands  and  the  erection  thereon  of  a  penitentiary  at  Wallawaila  in  the  State  of  Wash- 
ington, and  the  Act  of  June  4,  1897,  ch.  2,  fi  1,  30  Stat.  L.  66,  authorized  the 
erection  of  an  addition  to  said  penitentiary  building,  and  the  conveyance  of  said 
building  and  land  to  the  State  of  Washington. 


Power  of  Congress  to  erect,  etc.,  prisons. 
—  Congress  can  cause  a  prison  to  be 
erected  at  any  place  within  the  jurisdic- 
tion of  the  United  States  and  direct  that 
all  persons  sentenced  to  imprisonment  un- 
der the  laws  of  the  United  States  shall 
be  confined  there;  or  it  may  arrange  with 
a  single  state  for  the  use  of  its  prisons, 
and  require  the  courts  of  the  United 
States  to  execute  their  sentences  of  im- 
prisonment in  them.  All  this  is  left  to 
the  discretion  of  the  legislative  depart- 
ment of  the  government,  and  is  beyond 
the  control  of  the  courts.  Ex  p.  Karsten- 
dick,  (187«)  93  U.  S.  396,  23  U.  S.  (L. 
ed.)  889. 


Imprisonment  at  hard  labor. —  The  lan- 
guage of  the  Act  "  for  the  confinement  of 
all  persons  convicted  of  crime  whose  term 
of  imprisonment  is  one  year  or  more  at 
hard  labor''  refers  to  sentences  imposed 
on  conviction  of  crimes  for  which  punish- 
ment in  the  penitentiary  at  hard  labor  is 
prescribed  by  the  statute.  Mitchell  r.  U. 
S.,  (C.  C.  A.  9th  Cir.  1912)  196  Fed.  874, 
116  C.  C.  A.  436. 

Effect  of  R.  S.  sec.  5541. —  This  Act  was 
not  intended  to  amend  R.  S.  sec.  5541, 
supra,  p.  278,  in  any  particular.  Mitch- 
ell 17.  if.  S.,  (C.  C.  A.  9th  Cir.  1912)  196 
Fed.  874,  116  C.  C.  A.  436. 


Sec.  2.  [EmploTment  of  oonvicts.]  That  the  sum  of  one  hundred  thou- 
sand dollars  is  further  appropriated,  to  be  expended  under  the  direction  of 
the  Attorney  General,  in  the  fitting  of  workshops  for  the  employment  of  the 
prisoners:  Provided,  however.  That  the  convicts  be  employed  exclusively 
in  the  manufacture  of  such  supplies  for  the  Government  as  can  be  manu- 
factured without  the  use  of  machinery,  and  the  prisoners  shall  not  be 
worked  outside  the  prison  enclosure.    [26  Stat.  L.  839.] 

The  first  part  of  this  section,  down  to  the  proviso,  may  be  regarded  as  temporary 
only. 

Further  provisions  relating  to  the  employment  of  convicts  were  made  by  the  Act  of 
March  2,  1895,  ch.  189,  |  1,  infra,  p.  307,  and  the  Act  of  March  3,  1901,  ch.  853, 
§  1,  infra,  p.  295. 

Sec.  3.  [Locality  of  prison,  how  selected.]  That  the  Attorney  General 
and  the  Secretary  of  the  Interior  be,  and  are  hereby,  authorized  to  select 
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the  State,  District,  or  Territory  in  which  to  locate  and  erect  the  prisons : 
Provided,  That  the  consent  of  the  authorities  of  such  State,  District,  or 
Territory  be  first  obtained.     [26  Stat.  L.  839.] 

Sec.  4.  [Control  and  management  —  officers  —  regnl^ions  J  That  the 
control  and  management  of  said  prisons  be  vested  in  the  Attorney-Cteneral, 
who  shall  have  power  to  appoint  a  superintendent,  assistant  superintendent, 
warden,  keeper,  and  all  other  officers  necessary  for  the  safe-keeping,  care, 
protection,  and  discipline  of  such  United  States  prisoners.  He  shall  also 
have  authority  to  promulgate  such  rules  for  the  government  of  the  officials 
of  said  prisons  and  prisoners  as  he  may  deem  proper  and  necessary.  [26 
Siat.'L.  839,] 

Sec.  5.  [Transportation  of  prisoners  —  expenses.]  That  the  trans- 
portation of  all  United  States  prisoners  convicted  of  crimes  against  the  laws 
of  the  United  States  in  any  State,  District  or  Territory,  and  sentenced  to 
terms  of  imprisonment  in  a  penitentiary,  and  their  delivery  to  the  superin- 
tendent, warden,  or  keeper  of  such  United  States  prisons,  shall  be  by  the 
marshal  of  the  District  or  Territory  where  such  conviction  may  occur, 
after  the  erection  and  completion  of  said  prisons.  That  the  actual  expenses 
of  such  marshal,  including  transportation  and  subsistence,  hire,  transporta- 
tion and  subsistence  of  guards,  and  the  transportation  and  subsistence  of 
the  convict  or  convicts,  be  paid,  on  the  approval  of  the  Attorney.  General 
out  of  the  judiciary  fund.  '  [26  Stat  L.  839.] 

Odier  provisions  relating  to  the  expense  of  transportation  of  prisoners  were  made 
by  R.  S.  sec.  5536,  supra,  p.  275. 

For  provisions  relating  to  the  compensation,  expenses,  etc.,  of  United  States  marshals, 
see  Judicial  Officers. 


sentenced  by  courts-martial. —  "A  prisoner  sentenced  by  a  court-mar- 

This  provision,  said  Attorney-General  Har-  tial  to  confinement  in  a  penitentiary  ot 

mon,  applies  "  only  to  prisoners  convicted  the  United   States  should  not  be  turned 

by  the  civil  courts  of  the  United  States,  over   to   a  marshal,   but  should  be  con- 

and  does  not  apply  to  prisoners  sentenced  ducted  to  the  prison  by  the  proper  officer 

by  courts-marUal.''     (1806)  21  Op.  Atty.-  of  the  department  of  war."      (1895)    21 

Gen.  204.  Op.  Atty  .-Gen.  204. 


Seo.  6.  [Traasportation,  clothing,  etc.,  of  diaoharged  prisoner.]  That 
every  prisoner  when  discharged  from  the  jail  and  prison  shall  be  furnished 
with  transportation  to  the  place  of  his  residence  within  the  United  States  at 
the  time  of  his  commitment  under  sentence  of  the  court,  and  if  the  term  of 
his  imprisonment  shall  have  been  for  one  year  or  more,  he  shall  also  be 
furnished  with  suitable  clothing,  the  cost  not  to  exceed  twelve  dollars,  and 
five  dollars  in  money.    [26  Stat.  L.  840.] 

Otiier  provisions  for  the  furnishing  of  transportation,  clothing,  and  money,  to  dis- 
diaiged  prisoners  were  made  by  the  Act  of  March  3,  187^,  ch.  145,  §  2,  mipra,  p,  290. 
See  the  notes  to  said  section. 

Sec.  7.  [Kinors  may  be  committed  to  reformatories.]  That  this  act 
shall  not  apply  to  minors,  who,  in  the  judgment  of  the  judges  presiding  over 
United  States  courts,  should  be  committed  to  reformatory  institutions.  And 
provided,  That  nothing  in  this  act  shall  be  construed  as  prohibiting  the 
courts  of  the  United  States  from  sentencing  to  or  confining  prisoners,  either 
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civil  or  military,  in  the  United  States  military  prison  at  Port  Leavenworth, 
Kansas.    [26  Stat  L.  840.] 

Karlier  provisions  relating  to  juvenile  offenders  were  made  by  R.  S.  sees.  5549,  5550, 
Bupra,  p.  288. 

Provisions  relating  to  the  military  prison  at  Fort  Leavenworth  were  made  by  the 
Aet  of  March  2,  1896,  ch.  189,  f  1,  tn/ra,  p.  907,  and  the  Act  of  June  10,  1896,  eh.  400, 
i  1,  tn/ra,  p.  308. 

Sec.  8.  [Commutation  for  good  behavior.]  That  the  said  Attorney 
General,  in  formulating  rul^s  and  regulations  for  the  conduct  of  said 
prisons,  is  hereby  authorized  to  establish  rules  for  commutation  for  good 
behavior  of  said  convicts,  but  not  for  a  longer  time  than  tv^ro  months  for  the 
first  year's  imprisonment,  and  two  months  for  each  succeeding  year.*  [26 
Stat  L.  840.] 

Other  provisions  relating  to  commutation  for  good  behavior  were  made  by  the 
A.et  of  March  3,  1875,  ch.  146,  §  1,  supra,  p.  289.  Hie  section  given  in  the  text  was 
in  part  superseded  by  the  Act  of  June  21,  1902,  ch.  1140,  infra,  p.  295. 


Effect  of  delivery  of  prisoner  to  prison 
not  named  in  sentence. — A  marshal  is 
bound  to  deliver  a  prisoner  to  the  prison 
to  which  he  is  sentenced  by  the  court,  and 
where  he  unlawfully  and  without  warrant 
of  law  surrenders  the  prisoner  to  a  cus- 
todv  other  than  that  of  the  warden  of 
the  penitentiary  named  in  the  sentence, 
such  wrongful  conduct  on  the  part  of 
the  officer  will  not  suspend  the  operation 
of  the  sentence  and  prevent  it  from  ex- 
piring by  lapse  of  time.  So  far  as  the 
prisoner  is  concerned  his  rights  are  un- 
affected by  the  illegal  act  of  the  officer, 
and  the  case  must  be  treated  precisely 
as  if  the  marshal  had  discharged  his  duty 
according  to  law  by  committing  the  pris- 
oner to  the  proper  custody.     It  matters 


not  that  during  a  portion  of  the  time  dur- 
ing which  the  prisoner  has  been  confined 
he  has  been  held  ostensibly  for  an  offense 
other  than  that  for  which  he  was  origi- 
nally convicted.  In  the  eye  of  the  law  ne 
has  all.  the  time  been  serving  out  the 
sentence  that  was  first  imposed  on  him, 
because  no  ministerial  officer  by  disobey- 
ing the  mandate  of  the  court  aiid  unlaw- 
fully surrendering  him  into  another  cus- 
tody than  that  where  he  rightfully  be- 
longed could  suspend  the  running  of  the 
sentence  for  that  offense.  The  prisoner's 
term  of  imprisonment  should  be  computed 
from  the  date  of  the  first  sentence,  and 
conunutation  for  good  behavior  should  be 
allowed.  In  re  Jennings,  ( E.  D.  Mo.  1902) 
118  Fed.  479. 


Sec.  9.  [Designation  of  prison  by  Attorney-General  —  separation  of 
juvenile  offenders.]  That  the  Attorney- General  shall  be  authorized  to 
designate  to  which  of  said  prisons  persons  convicted  in  such  States  or  Ter- 
ritories shall  be  carried  for  confinement :  Provided,  That  in  the  construc- 
tion of  the  prison  buildings  provided  for  in  this  act  there  shall  be  such 
arrangement  of  cells  and  yard  space  as  that  prisoners  under  twenty  years 
of  age  shall  not  be  in  any  way  associated  with  prisoners  above  that  age,  and 
the  management  of  the  class  under  twenty  years  of  age  shall  be  as  far  as 
possible  reformatory.    [26  Stat.  L.  840.] 


An  Act,  Declaring  the  Federal  jail  at  the  city  of  Fort  Smith,  Arkansas,  a 

national  prison  for  certain  purposes. 

[.4c*  of  May  17, 1898,  ch.  340,  30  Stat  L.  417.] 

[Federal  jail  at  Fort  Smith  declared  a  national  prison — admission  to 
prison.]  That  the  Federal  jail  at  the  city  of  Port  Smith,  Arkansas,  in  addi- 
tion to  the  purposes  for  which  it  is  now  used,  is  hereby  declared  to  be  a 
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national  prison,  for  the  confinement  of  persons  convicted  of  crimes  and 
misdemeanors  in  the  United  States  courts  and  commissioners'  courts  in  the 
Indian  Territory,  in  cases  where  the  term  of  imprisonment  does  not  exceed 
one  year,  admission  into  said  prison  to  be  under  such  rules  and  regulations 
as  may  be  prescribed  by  the  Attorney-General  of  the  United  States.  And 
said  jail  may  also  be  used  for  the  care  and  confinement  of  United  States 
prisoners  in  the  Texarkana  division  of  the  western  district  of  Arkansas. 
[30  Stat  L.  417.]  .         . 

In  BO  far  as  this  Act  related  to  the  Indian  Territory,  it  was  superseded  by  the  Admis- 
sion  of  the  Territory  into  the  Union  as  a  part  of  the  State  of  Oklahoma.    See  States. 


[Sec.  1.]  [United  States  pl;iiitentiary  at  Atlanta,  Oa. —  control  and 
management,  etc. —  employment  of  convicts.]  •  *  •  United  States 
penitentiary,  Atlanta,  Georgia:  *  •  ♦  Provided,  That  said  United 
States  penitentiary  at  Atlanta,  Georgia,  shall  be  carried  on  in  accordance 
with  sections  four,  five,  eight,  and  nine  of  the  Act  approved  March  third, 
eighteen  hundred  and  ninety-one,  entitled  **An  Act  for  the  erection  of 
United  States  prisons  and  for  the  imprisonment  of  United  States  prisoners^ 
and  for  other  purposes :  ' '  Provided  further,  That  the  Attorney-General  is 
authorized  to  transfer,  in  his  discretion,  to  said  United  States  penitentiary 
at  Atlanta,  Georgia,  such  persons  now  undergoing  sentences  of  confinement^ 
imposed  by  United  States  courts,  in  other  institutions,  as  can  conveniently 
be  accommodated  therein :  Provided  further,  That  convicts  in  said  United 
States  penitentiary  at  Atlanta,  Georgia,  may  be  employed  in  the  manufac- 
ture of  articles  and  the  production  of  supplies  for  said  penitentiary ;  in  the 
manufacture  of  supplies  for  the  Government  that  can  be  manufactured  with- 
out the  use  of  machinery;  in  the  construction,  extension,  and  repairs  of 
bnildings  and  inclosures  of  the  prison,  and  in  making  necessary  materials 
therefor;  and  in  the  cultivation  and  qare  of  the  prison  grounds  and  farm. 
[31  Stat.  L.  1185.] 

This  18  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1901,  eh.  853. 
The  Act  of  March  3,  1891,  ch.  529,  S§  4,  5,  8,  9,  mentioned  in  the  text  is  given, 
9upra,   p.   293. 


An  Act  To  regulate  commutation  for  good  conduct  for  United  States 

prisoners. 

[Act  of  June  21,  1902,  ch.  1140,  32  Stat.  L.  397.] 

Sec.  1.  [Commutation  for  good  conduct  increased.]  That  each  prisoner 
who  has  been  or  shall  hereafter  be  convicted  of  any  offense  against  the  laws 
of  the  United  States,  and  is  confined,  in  execution  of  the  judgment  or 
sentence  upon  any  such  conviction,  in  any  United  States  penitentiary  or 
jail,  or  in  any  penitentiary,  prison,  or  jail  of  any  State  or  Territory,  for  a 
definite  term,  other  than  for  life,  whose  record  of  conduct  shows  that  he  has 
faithfully  observed  all  the  rules  and  has  not  been  subjected  to  punishment, 
shall  be  entitled  to  a  deduction  from  the  term  of  his  sentence  to  be  estimated 
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as  follows,  commencing  on  the  first  day  of  his  arrival  at  the  penitentiary, 
prison,  or  jail :  Upon  a  sentence  of  not  less  than  six  months  nor  more  than 
one  year,  five  days  for  each  month ;  upon  a  sentence  of  more  than  one  year 
and  less  than  three  years,  six  days  for  each  month ;  upon  a  sentence  of  not 
less  than  three  years  and  less  than  five  years,  seven  days  for  each  month ; 
upon  a  sentence  of  not  less  than  five  years  and  less  than  ten  years,  eight 
days  for  each  month;  upon  a  sentence  of  ten  years  or  more,  ten  days  for 
each  month.  When  a  prisoner  has  two  or  more  sentences,  the  aggregate  of 
his  several  sentences  ^all  be  the  basis  upon  which  his  deduction  shall  be 
estimated.    [32  Stat.  L.  397.] 

This  Act  superseded  in  part  R.  S.  sees.  5543,  5544,  supra,  p.  281,  the  Act  of  March 
3,  1875,  ch.  145,  |  1,  supra,  p.  ^80,  and  the  Act  of  March  3,  1891,  ch.  529,  S  8, 
supra,  p.  294. 


Prior  sentences. —  This  Act  does  not  ap- 
ply to  persons  sentenced  before  its  enact- 
ment. In  re  Walters,  (S.  D.  N.  Y.  1904) 
128  Fed.  791;  U.  S.  t\  Farrar,  (C.  C.  A. 
2d  Cir.  1905)  139  Fed.  260,  71  C.  C.  A. 
386,  revei'sing  (D.  C.  Vt.  1904)  133  Fed. 
264;  U.  S.  t?.  Jackson,  (C.  C.  A.  9th  Cir. 
1906)  143  Fed.  783,  75  C.  C.  A.  41,  re- 
versing (W.  D.  Wash.  1905)  140  Fed. 
266;  Woodward  t?.  Bridges,  (D.  C.  Mass. 
1906)   144  Fed.  156. 

Record  of  good  conduct. —  The  record  of 
conduct  essential  to  entitle  a  prisoner  to 
credit  is  not  his  record  for  any  particular 


month  or  year  but  for  the  entire  term. 
(1909)    28  Op.  Atty.-Gen.   109. 

Basis  of  allowance  for  good  conduct. — 
The  right  of  a  federal  prisoner  under  this 
Act,  to  a  deduction  from  his  term  of  im- 
prisonment for  good  conduct,  is  dependent 
upon  his  complying  with  the  conditions 
named  therein.  If  he  faithfully  observes 
all  the  rules  and  has  not  been  subjected 
to  punishment,  he  is  entitled  to  the  credit 
specified;  if  not  he  is  entitled  to  no  re- 
duction whatever.  (1909)  28  Op.  Atty.- 
Gen.  109. 


Sec.  2.  [Bestoration  of  forfeited  commutation.]  ThAt  in  the  case  of 
convicts  in  any  United  States  penitentiary,  the  Attorney-General  shall  have 
the  power  to  restore  to  any  such  convict  who  has  heretofore  or  may  here- 
after forfeit  any  good  time  by  violating  any  existing  law  or  prison  regula- 
tion such  portion  of  lost  good  time  as  may  be  proper,  in  his  judgment,  upon 
recommendations  and  evidence  submitted  to  him  by  the  warden  in  charge. 
Restoration,  in  the  case  of  United  States  convicts  confined  in  State  and 
Territorial  institutions,  shall  be  regulated  in  accordance  with  the  rules  gov- 
erning such  institutions,  respectively.    [32  Stat.  L.  397.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Sec.  3.  [Sentences  affected  by  Act.]  That  this  Act  shall  apply  to  all 
sentences  imposed  subsequent  to  July  twenty-first,  nineteen  hundred  and 
two,  and  to  the  sentences  imposed  prior  thereto  the  commutation  upon  which 
is  less  than  that  provided  in  this  Act.  [32  Stat.  L.  398,  as  amended  by  34 
Stat.  L.  149.] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  3.  That  this  Act  shall  take  effect  and  be  in  force  from  and  after  thirty  days 
from  the  date  of  its  approval,  and  shall  apply  only  to  sentences-  imposed  by  courts 
subsequent  to  the  time  that  this  Act  takes  effect,  as  hereinbefore  provided.  Prisoners 
serving  under  any  sentence  imposed  prior  to  such  time  shall  be  entitled  and  receive 
the  commutation  heretofore  allowed  under  existing  laws.  Such  existing  laws  are 
hereby  repealed  as  to  all  sentences  imposed  subsequent  to  the  time  when  this  Act 
takes  effect." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  April  27,  190e,  ch.  1997. 
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[Sec.  1.]  [Estimates  for  Uxdtjd  States  penitjntiary,  McNeils  Island, 
Washington.]  United  States  Penitentiary,  McNeils  Island,  Washing- 
ton: That  for  the  fiscal  year  nineteen  hundred  and  ten,  and  annually 
thereafter,  the  Attorney-General  shall  submit  estimates  in  detail  for  all 
expenses  of  maintaining  said  penitentiary,  including  salaries  of  all  neces- 
sary  ofiScers  and  employees  therefor.    [35  Stat.  L,  374.] 

This  ia  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200. 


An  Act  To  parole  United  Stalee  prisonen,  and  for  other  purpose. 

[Act  of  June  25,  1910,  ch.  387,  36  Stat.  L.  819.] 

[Sbc.  1.]  [Release  of  prisoners  on  parole  —  conditions.]  That  every 
prisoner  who  has  been  or  may  hereafter  be  convicted  of  any  offense  against 
the  United  States  and  is  confined  in  execution  of  the  judgment  of  such  con- 
viction in  any  United  States  penitentiary  or  prison,  for  a  definite  term  or 
terms  of  over  one  year,  or  for  the  term  of  his  natural  life,  whose  recbrd  of 
conduct  shows  that  he  has  observed  the  rules  of  such  institution,  and  who, 
if  sentenced  for  a  definite  term,  has  served  one-third  of  the  total  of  such 
term  or  terms  for  which  he  was  sentenced,  or,  if  sentenced  for  the  term  of 
his  natural  life,  has  served  not  less  than  fifteen  years,  may  be  released  on 
parole  as  hereinafter  provided.  [36  Stat.  L.  819,  o^  amended  by  37  Stat.  L. 
650.] 

The  foregoing  section  1  and  the  foUowing  sections  2-10  are  known  as  the  '*  Parole 
Act." 

As  originaUy  enacted  this  section  was  as  follows: 

^  That  every  prisoner  who  has  been  or  may  hereaftei*  be  convicted  of  any  offense 
igainet  the  United  States,  abd  is  confined  in  execution  of  the  judgment  of  such  con- 
viction in  any  United  States  penitentiary  or  prison,  for  a  definite  term  or  terms  of 
over  one  year,  whose  record  of  conduct  shows  he  has  observed  the  rules  of  such  institu- 
tion, and  who  has  served  one-third  of  the  total  of  the  term  or  terms  for  which  he 
was  sentenced,  may  be  released  on  parole  as  hereinafter  provided." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Jan.  23,  1913,  ch.  9. 


Commuted  sentence. —  Wh«>re  a  sentence 
cmnmuted  is  from  eight  to  four  years  the 
prisoner  is  entitled  to  a  parole  after  serv-   . 
ing  one-third   of  the  commuted  sentence 
provided  his  conduct  has  been  such  as  to 
satisfy  the  conditions  of  this  Act.    Duehay 
r.  Thompson,  (C.  C.  A.  9th  Cir.  1916)  223 
Fed.    306,    138   C.   C.   A.   547,    [affirming 
(W.    D.    Wash.    1914)     217    Fed.    484], 
vherein   the   court   said:     "On   December 
20,  1911,  the  defendant  in  error  was  con- 
victed, on  two  counts,  of  the  charge  of 
having  received  articles  stolen  from  the 
L'nited  States  mails,  and  sentenced  to  the 
penitentiary  at  McNeil  Island,  Wash.,  for 
a  term  of  four  years,  and  to  pay  a  tine  of 
ll.OOOj  upon  each  count,  the  term  of  serv- 
ice to  run  consecutively.    On  petition  for 
clemency,    the   President,    on   August   5, 
1913,  conunuted  the  sentence  to  make  the 
service  on  the  two  four-year  terms  run 
conenrrently,  instead  of  consecutively,  vir- 
tuaUy  and  in  reality  reducing  the  term  of 
service  from  eight  years  to  four.     One- 


third  of  defendant  in  error's  four-year 
term,  as  commuted,  being  due  to  expire 
in  August,  1914,  he  made  application  to 
the  board  of  parole,  sitting  in  May,  1914, 
for  hearing  applications  for  parole  for  the 
months  of  June,  July,  and  August  of  that 
year.  The  board,  deeming  he  was  not  then 
eligible  for  parole,  because  lie  had  not 
served  a  total  of  one-third  of  his  original 
sentence  of  eight  years,  refused  his  appli- 
cation. Whereupon  defendant  in  error 
applied  to  the  court  below  for  a  writ  of 
mandamus  requiring  the  board  to  enter- 
tain his  petition,  and,  the  writ  having 
been  granted  by  judgment  and  decree  of 
the  court,  the  board  of  parole  prosecutes 
error  to  this  court.  The  single  question 
presented  for  decision  is  whether  the  com- 
mutation of  the  sentence  by  the  President 
reduces  the  judgment  of  the  court,  as  a 
judgment,  that  is,  casts  a  new  sentence 
respecting  which  the  judgment  attaches, 
so  that  th«»  commuted  sentence  stands  vet 
as  the  judgment  of  the  court,  or  whetfier 
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it  supersedes  or  displaces  the  judgment 
of  conviction  in  such  a  way  that  it  no 
longer  remains  the  sentence  or  judgment 
of  the  court,  but  becomes  the  commuted 
sentence  of  the  President.  The  mere  state- 
ment of  the  proposition  is  its  own  solu- 
tion. It  is  said  that  a  parole  is  tanta- 
mount to  a  commutation,  for,  as  said  by 
the  court  in  the  case  last  cited,  it  —  *  sub- 
stitutes lesser  punishment  for  that  im- 
posed by  the  sentence.  It  changes  one 
punishment  known  to  the  law  for  another 
and  different  punishment,  also  known  to 
the  law.  In  other  words,  it  substitutes  a 
less  grade  of  punishment  for  that  inflicted 
by  the  sentence  pronounced  upon  convic- 
tion.' It  was  this  view  of  the  significance 
of  a  parole,  no  doubt  ^  that  suggested  to 
Congress  the  idea  of  adding  the  tenth  sec- 
tion to  the  parole  act  of  June  25,  1910 
(36  Stat.  821),  providing  against  any  im- 
pairment of  the  authority  of  the  Presiden 
to  grant  pardons  or  commutations  in  any 
case.  The  judgment  of  conviction  must 
be  the  basis  upon  which  all  pardons  and 
commutations  can  be  grounded,  for  if 
there  be  no  judgment  and  sentence,  there 
can  be  no  pardon  or  commutation.  If 
there  be  a  lull  pardon,  the  judgment  is 
satisfied  and  ceases  to  have  operation. 
If  there  be  a  commutation  only,  the  judg- 
ment is  only  satisfied  in  part,  and  re- 
mains operative  in  part,  and  it  requires 
the  exercise  of  the  function  of  the  court 
in  order  that  the  commuted  judgment  may 
be  executed.  The  President  does  not  exe 
cute  it,  nor  prescribe  the  process  whereby 
it  shall  be  satisfied.  That  is  left  to  the 
judicial  department  of  the  Government, 
and.  is  controlled  and  regulated  by  the 
laws  respecting  the  enforcement  of  judg- 


ments of  conviction  in  criminal  cases.    So 
it   must  be  that   the  judgment  remains, 
but  in  modified  form  —  a  modification  im- 
posed upon  it  by  the  executive  power  — 
and  can  partake  in  no  sense  of  a  sentence 
imposed  oy  the  President.     The  eflfect  is 
the  same  as  that  of  a  parole  imposed  by 
^  legally  constituted  board  of  parole;  it 
impresses  itself  upon  the  judgment,  but 
enforcement  still  remains  with  the  court. 
Hence  the  judgment  is  still  the  judgment 
of  the  court  until  satisfied,  through   its 
warrant  and  commitment.     In  short,  the 
executive  has  superimposed  its  mind  upon 
the  judgment  of  the  court;  but  the  sen- 
tence remains,  nevertheless,  the  judgment 
of  the  court,  and  not  of  the  executive,  and 
is  subject  to  the  regulations  of  law  re- 
specting   its    enforcement.      It    follows, 
therefore,  that  the  defendant  in  error  was 
entitled  to  his  application  for  parole  when 
he  had  served  one-third  of  his  commuted 
sentence  of  four  years.    Such  hae  been  the 
rule  adopted  in  applying  the  regulations 
of    the   good    time    law,    which    operates 
against  the  interest  of  the  prisoner,  be- 
cause,  the   shorter  the  term   he  has    to 
serve,  the  less  will  be  his  credit  per  month 
for  good  time  service.    If  the  rule  is  right 
there,  it  is  only  fair  to  the  prisoner  to 
apply  it  where  it  operates  in  his  interest. 
The  case  of  Ex  p.  Harlan,   [K  D.  Fla. 
19091    180  Fed.   119,  127,  would  seem  to 
support  the  view   we  here  entertain,   as 
there  it  was  held  that  the  commuted  sen- 
tence in  the  penitentiary  cannot  be  un- 
lawful merely  because  the  statutes  do  not 
authorize  the  courts,  in   fixing  the  pun- 
ishment in   the  first   instance,  to  inflict 
imprisonment  in  the  penitentiary  for   so 
short  a  time." 


Sec.  2.  [Board  of  parole  —  clerk,  meetixigB,  etc.]  That  the  superin- 
tendent of  prisons  of  the  Department  of  Justice,  and  the  warden  and  phy- 
sician of  each  United  States  penitentiary  shall  constitute  a  board  of  parole 
for  such  prison,  which  shall  establish  rules  and  regulations  for  its  procedure 
subject  to  the  approval  of  the  Attorney-General.  The  chief  clerk  of  such 
prison  shall  be  clerk  of  said  board  of  parole,  and  meetings  shall  be  held  at 
each  prison  as  often  as  the  regulations  of  such  board  shall  provide: 
Provided,  That  in  every  case  where  a  prison  other  than  a  United  States 
penitentiary  is  used  for  the  confinement  of  such  prisoners  it  shall  be  the 
duty  of  the  Attorney-General  to  designate  the  officers  of  said  prison  who, 
together  with  the  superintendent  of  prisons  shall  constitute  such  board  for 
said  prison.    [36  Stat.  L.  819.] 


• 

Sec.  3.  [Application  —  discretion  to  release  —  terms  and  conditions  — 
limits  of  residence  —  appro val  by  Attorney-General.]  That  if  it  shall 
appear  to  said  board  of  parole  from  a  report  by  the  proper  officers  of  such 
prison  or  upon  application  by  a  prisoner  for  release  on  parole,  that  there  is 
a  reasonable  probability  that  such  applicant  will  live.and  remain  at  liberty 
without  violating  the  laws,  and  if  in  the  opinion  of  the  board  such  release  is 
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• 

not  incompatible  with  the  welf aire  of  society,  then  said  board  of  pai^le  may 
in  its  discretion  authorize  the  release  of  such  applicant  on  parole,  and  he 
shall  be  allowed  to  go  on  parole  outside  of  said  prison,  and,  in  the  discretion 
of  the  board,  to  return  to  his  home,  upon  such  terms  and  conditions,  includ- 
ing personal  reports  from  such  paroled  person,  as  said  board  of  parole  shall 
prescribe,  and  to  remain,  while  on  parole,  in  the  legal  custody  and  under  the 
control  of  the  warden  of  such  prison  from  which  paroled,  and  until  the 
expiration  of  the  term  or  terms  specified  in  his  sentence,  less  such  good  time 
allowance  as  is  or  may  hereafter  be  provided  for  by  Act  of  Congress ;  and 
the  said  board  shall,  in  every  parole,  fix  the  limits  of  the  residence  of  the 
person  paroled,  which  limits  may  thereafter  be  changed  in  the  discretion  of 
the  board :  Provided,  That  no  release  6n  parole  shall  become  operative  until 
the  findings  of  the  board  of  parole  under  the  terms  hereof  shall  have  been 
approved  by  the  Attorney-General  of  the  United  States.    [36  Stat.  L.  819.] 

"  L^gal  custody  "  and  "  control,''  as  used  to  the  place  to  which  the  paroled  prisoner 
in  this  Act,  do  not  contemplate  actual  has  elected  to  go,  with  the  approval  of 
custody  or  confinement,  for  the  Act  pro-  the  board  of  parole."  Ex  p.  Marcil,  (W. 
▼ides  that  the  paroled  prisoner  "shall  D.  Wash.  1913)  207  Fed.  800. 
be  allowed  to  go  on  parole  outside  of  said  Broken  parole. — ^The  only  effect  of  a 
prison  and  in  the  discretion  of  the  board  broken  parole  is  provided  for  by  this  see- 
to  return  to  his  home."  And,  again:  tion.  Eo  p.  Marcil,  (W.  D.  Wash.  1913) 
''The  transportation  furnished   shaU  be  207  Fed.  809. 

Sbc.  4.  [Arrest  on  violation  of  parole.]  That  if  the  warden  of  the 
prison  or  penitentiary  from  which  said  prisoner  was  paroled  or  said  board 
of  parole  or  any  member  thereof  shall  have  reliable  information  that  the 
prisoner  has  violated  his  parole,  then  said  warden,  at  any  time  within  the 
term  or  terms  of  the  prisoner's  sentence,  may  issue  his  warrant  to  any 
officer  hereinafter  authorized  to  execute  the  same,  for  the  retaking  of  such 
prisoner.    [36  Stat.  L.  820.] 

Sec.  5.  [Officers  authorized  to  arrest — expenses  chargeable  to  prison.] 
That  any  officer  of  said  prison  or  any  federal  officer  authorized  to  serve 
ciiminal  process  within  the  United  States,  to  whom  such  warrant  shall  be 
delivered,  is  authorized  and  required  to  execute  such  warrant  by  taking 
such  prisoner  and  returning  him  to  said  prison  within  the  time  specified  in 
said  warrant  therefor.  All  necessary  expenses  incurred  in  the  administra- 
tion of  this  Act  shall  be  paid  out  of  the  appropriation  for  the  prison  in  con- 
nection with  which  such  expense  was  incurred,  and  such  appropriation  is 
hereby  made  available  therefor.    [36  Stat.  L,  820,] 

Sec.  6.  [Hearing  by  board  —  revoking  parole.]  That  at  the  next  meet- 
ing of  the  board  of  parole  held  at  such  prison  after  the  issuing  of  a  warrant 
for  the  retaking  of  any  paroled  prisoner,  said  board  of  parole  shall  be  noti- 
fied thereof,  and  if  said  prisoner  shall  have  been  returned  to  said  prison,  he 
shall  be  given  an  opportunity  to  appear  before  said  board  of  parole,  and  the 
said  board  may  then  or  at  any  time  in  its  discretion  revoke  the  order  and 
terminate  such  parole  or  modify  the  terms  and  conditions  thereof.  If  such 
order  of  parole  shall  be  revoked  and  the  parole  so  terminated,  the  said 
prisoner  shall  serve  the  remainder  of  the  sentence  originally  imposed;  and 
the  time  the  prisoner  was  out  on  parole  shall  not  be  taken  into  account  to 
diminish  the  time  for  which  he  was  sentenced.    [36  Stat.  L.  820.] 
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Forfeiture  of  time  earned  for  good  be-  allowed  for  good  conduct,  any  deduction 

havior. —  By  virtue  of  this  statute  when  ao   earned   being   forfeited.     Ualligan   v. 

the  parole  of  a  prisoner  is  revoked,  he  Marcil,  (C.  C.  A.  9th  Cir.  1913)  208  Fed. 

must  serve,  in  confinement,  the  remain-  403,  126  C.  C.  A.  619;  Ea  p.  Marcil,  (W. 

ing  days  of  the  term  of  sentence  orig-  D.  Wash.  1914)  213  Fed.  990. 
.inally  imposed,  undiminished  by  any  time 

Sec.  7.  [Parole  oflScer — duties  —  salary,  etc. —  snpei^vision  of  mar- 
shal.] That  each  board  of  parole  shall  appoint  a  parole  oflBcer  for  the  peni- 
tentiary over  which  it  has  jurisdiction.  Subject  to  the  direction  and  control 
of  such  board,  it  shall  be  the  duty  of  such  officer  to  aid  paroled  prisoners  in 
securing  employment  and  to  visit  and  exercise  supervision  over  them  while 
on  parole,  and  such  officer  shall  have  such  authority  and  perform  such  other 
duties  as  the  board  of  parole  may  direct.  The  salary  of  each  parole  officer 
shall  be  fixed  by  the  board  of  parole,  but  shall  not  exceed  qne  thousand  five 
hundred  dollars  per  annum,  which,  together  with  his  actual  and  necessary 
traveling  expenses,  when  approved  by  such  board,  shall  be  paid  out  of  the 
appropriation  for  the  maintenance  of  the  penitentiary  to  which  he  is 
assigned,  which  appropriation  is  hereby  made  available  for  the  purpose.  In 
addition  to  such  parole  officers  the  supervision  of  paroled  prisoners  may  also 
be  devolved  upon  the  United  States  marshals  when  the  board  of  parole  may 
deem  it  necessary.    [36  Stat.  L.  820.] 

Sec.  8.  [Oratuities  to  paroled  prisoners  —  no  additional,  on  final  dis- 
charge.] That  it  shall  be  the  duty  of  the  warden  of  the  prison  to  furnish 
to  any  and  all  paroled  prisoners  the  usual  gratuities,  consisting  of  clothing, 
transportation,  and  five  dollars  in  money ;  the  transportation  furnished  shall 
be  to  the  place  to  which  the  paroled  prisoner  has  elected  to  go,  with  the 
approval  of  the  board  of  parole.  The  warden  of  the  prison  who  furnishes 
these  gratuities  is  hereby  authorized  to  charge  the  actual  cost  of  the  same  in 
his  accounts  against  the  United  States :  Provided,  however,  That  when  any 
such  paroled  prisoner  shall  have  received  his  final  discharge,  while  he  is 
away  from  such  prison,  he  shall  be  entitled  to  no  further  gratuities  provided 
for  discharged  prisoners  under  existing  law.    [36  Stat.  L.  820.] 

Provisions  relating  to  the  furnishing  of  clothing,  transportation  and  money  to  dis- 
charged convicts  were  made  by  the  Act  of  March  3,  1875,  ch.  145,  f  2,  mipra,  p.  290, 
and  the  Act  of  March  3,  1891,  ch.  529,  §  6,  supra,  p.  293. 

Sec.  9.  [Convicts  in  state  reformatories  —  parole  under  state  laws  — . 
expenses  —  approval  of  Attomey-Oeneral — returned  to  home.]  That 
whenever  any  person  has  been  convicted  of  any  offense  against  the  United 
States  which  is  punishable  by  imprisonment,  and  has  been  sentenced  to 
imprisonment  and  is  confined  therefor,  in  any  reformatory  institution  of 
any  State  in  accordance  with  section  fifty-five  hundred  and  forty-eight  of 
the  Revised  Statutes,  or  other  laws  of  the  United  States,  then  if  such  State 
has  laws  for  the  parole  of  prisoners  committed  to  such  institutions  by  the 
courts  of  that  State,  such  person  convicted  of  any  offense  against  the  United 
States  shall  be  eligible  to  parole  on  the  same  terms  and  conditions  and  by 
the  same  authority  and  subject  to  recommittal  for  violation  of  such  parole 
in  the  same  manner,  as  persons  committed  to  such  institutions  by  the  courts 
of  said  State,  and  the  laws  of  said  State  relating  to  the  parole  of  prisoners 
and  the  supervision  thereof  in  such  institutions  are  hereby  adopted  and 
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made  to  apply  to  persons  committed  to  such  institutions  for  offenses  against 
the  United  States.  The  necessary  cost  of  parole  and  supervision  of  such 
prisoners,  to  the  State  where  such  institution  is  located  shall  be  paid  \>y  the 
United  States  out  of  the  appropriation  for  the  support  of  prisoners  confined 
in  state  institutions,  which  appropriation  is  hereby  made  available  for  the 
purpose.  No  such  prisoner  shalt  be  entitled  to  go  on  parole  until  the 
Attorney-General  shall  have  approved  the  order  therefor :  Provided,  That 
when  a  prisoner  is  committed  to  such  institution  outside  of  the  State  where 
he  lives  he  may  be  permitted  by  his  parole  to  return  to  his  home,  and  in 
such  case  the  supervision  of  such  prisoner  on  parole  shall  devolve  upon  the 
marshal  of  the  district  where  said  prisoner  lives,  and  in  case  such  prisoner 
should  violate  his  parole  a  warre[a]ht  for  his  recommitment  shall  be  deliv- 
ered to  and  executed  by  said  marshal.    [36  Stat.  L,  821,] 

R.  S.  sec.  5548  mentioned  in  the  text  is  given  supra,  p.  288. 

Sfic.  10.  [Pardoning,  etc.,  power  of  President  not  impaired.]  That 
nothing  herein  contained  shall  be  (^nstrued  to  impair  the  power  of  the 
President  of  the  United  States  to  grant  a  pardon  or  commutation  in  any 
case,  or  in  any  way  impair  or  revoke  such  good  time  allowance  as  is  or  may 
hereafter  be  provided  by  Act  of  Congress.    [36  Stat.  L.  821.] 

ImiMdrment  of  President's  power. — The  or  impaired  or  undermined  in  any  par- 
President's    power    to    commute    is    con-  ticular.     Thompson  v,   Duehay,    (W.  D. 
f erred  upon  him  by  the  Constitution  and  Wash.   1914)    217  Fed.  484. 
eannol;  be  aflfected  by  legiriative  action 


[Intematioiial  Prison  Commission.]  The  United  States  shall  continue  as 
an  adhering  member  of  the  International  Prison  Commission  and  partici- 
pate in  the  work  of  said  commission. 

The  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  annually 
to  pay  the  pro  rata  share  of  the  United  States  in  the  administration 
expenses  of  the  International  Prison  Commission  and  the  necessary  expenses 
of  a  commissioner  to  represent  the  United  States  on  said  commission  at  its 
annual  meetings,  together  with  necessary  clerical  and  other  expenses,  out  of 
any  money  which  shall  be  appropriated  for  such  purposes  from  time  to  time 
by  Congress.    [37  Stai.  L,  692.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  Feb.  28,  1913,  ch.  86. 
The  same  provision  appeared  in  the  Act  of  April  30,  1912,  ch.  97,  37  Stat.  L.  100. 

[Sec.  1.]  [Convicts  in  District  of  Columbia  —  charges  for  custody, 
etc.]  •  •  •  For  the  fiscal  year  nineteen  hundred  and  sixteen  and 
thereafter  the  cost  of  the  care  and  custody  of  District  of  Columbia  convicts 
in  any  Federal  penitentiary  shall  be  charged  against  the  District  of  Colum- 
bia in  quarterly  accounts  to  be  rendered  by  the  disbursing  officer  of  said 
penitentiary  ^  and  the  amount  to  be  charged  against  the  District  of  Columbia 
shall  be  ascertained  by  multiplying  the  average  daily  number  of  District  of 
Columbia  convicts  confined  in  the  penitentiary  during  the  quarter  by  the 
per  capita  oost  for  all  prisoners  in  such  penitentiary  for  the  same  quarter 
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but  excluding  expenses  of  construction  or  extraordinary  repair  of  buildiuga 
[38  Stat.  L.  869.] 

This  Ib  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  7& 


n.    tFNITED  STATES  DISOIPLINABY  BARRACKS 

Sec.  2.  [Revised  Statutes  amended.]  That  chapter  six,  Title  XIV,  of 
the  Revised  Statutes  of  the  United  States  be,  and  the  same  is  hereby, 
amended  to  read  as  follows :    [38  Stat.L.  1084,] 

The  foregoing  provision  and  the  following  paragraphs  1-8  constitute  section  2  oi 
the  Army  Appropriation  Act  of  March  4,  1915,  ch.  143. 

Section  3  of  said  Act  repealed  ''  all  laws  and  parts  of  laws  in  conflict  with  the  pro- 
visions of  this  Act." 

Chapter  6,  title  XIV  of  the  Revised  Statutes  consisted  of  sections  1344-1361  set 
out  in  the  notes  below. 

These  sections  were  incorporated  into  the  Revised  Statutes  from  the  Act  of  March  3, 
1873,  ch.  249,  17  Stat.  L.  584.  The  provisions  of  such  Act  were  amended  by  the 
Act  of  May  21,  1874,  ch.  186,  18  Stat.  L.  48,  which  was  as  follows: 

"  That  said  act  be,  and  the  same  is  hereby,  so  amended  that  all  acts  and  things 
therein  required  to  be  done  and  performed  at  Rock  Island,  in  the  State  of  Illinois, 
shall  be  done  and  performed  on  the  military  reservation  at  Fort  Leavenworth  in  the 
State  of  Kansas:  Provided^  That  the  Government  buildings  now^  on  said  military 
xeservaiion  at  Fort  Leavenworth  shall  be  modified  and  used  so  far  as  practicable  for 
thepurposes  of  said  prison." 

These  provisions  were  superseded  by  the  Act  of  March  2,  1895,  chM89,  tH/f^i,  p.  307^ 
transferring  the  military  prison  at  Fort  Leavenworth  from  the  department  of  war  to 
the  department  of  justice  and  changing  it  to  the  United  States  Penitentiary,  and  pro- 
viding that  it  should  be  carried  on-in-acconiance-  with  the  provisions  of  the  Act  of 
March  3,  1891,  ch.  629,  §§  4-9.  However,  provisions  were  made  by  the  Act  of  June  10, 
1896,  ch.  400,  infra t  p.  308,  for  the  establishment  of  a  site  for  tiie  erection  of  a 
penitentiary  on  the  military  reservation  at  Fort  Leavenworth,  and  after  the  erection 
of  a  United  States  Penitentiary  thereon  for  the  transfer  to  the  war  department  of 
the  buildings  and  grounds  transferred  to  the  department  of  Justice  under  the  Act  of 
1895,  and  these  sections  apparently  became  operative  a^ain  until  their  amendment 
by  the  provisions  of  this  Act.    Said  sections  were  as  follows: 

"  Sec.  1344.  [Military  prison.}  There  shall  be  established  at  Rock  Island,  in  the 
State  of  Illinois,  a  prison  for  the  confinement  arid  reformation  of  offenders  against  the 
rules,  regulations,  and  laws  for  the  government  of  the  Army  of  the  United  States,  in 
which  §hall  be  securely  confined,  and  employed  at  labor,  and  governed  in  the  manner 
hereinafter  directed,  all  offend-ers  convicted  before  any  court-martial  or  military  com- 
mission in  the  United  States,  and  sentenced  according  to  law  to  imprisonment  therein." 

!*  Sec.  1345.  [Board  of  government.}  The  Secretary  of  War  shall  organize  a  board 
of  five  members,  to  consist  of  three  officers  of  the  Army  and  two  persona  from  civil 
life,  who  shall  adopt  a  plan  for  the  building  of  such  prison  and  who  shall  frame 
regulations  for  the  government  of  the  prisoners,  in  accordance  with  the  provisions  of 
this  chapter^  The  said  commissioners  from  civil  life  shall  hold  their  offices  for  the 
term  of  three  years,  and  shall  be  paid  five  dollars  a  day  while  on  duty,  and  necessary 
traveling  expenses;  and  the  said  officers  of  the  Army  shall,  at  all  times,  be  subject 
to  removal  by  the  Secretary  of  War." 

This  section  was  construed  in  (1894)  21 
Op.  Atty.-Gen.  32. 

''  Sbo.  134«.  [Yisitaiion  of  prison.}  The  Secretary  of  War  shall,  with  said  commis- 
sioners, semi-annually,  and  as  much  oftener  as  may  be  deemed  expedient,  visit  said 
prison  for  the  purposes  of  examination,  inspection,  and  correction;  and  they  shall 
inquire  into  all  abuses  or  neglects  of  duty  on  the  part  of  the  officers  or  other  persons 
in  charge  of  the  same,  and  make  such  changes  in  the  general  discipline  of  the  prison 
as  they  may  hold  to  be  essential." 

This  section  was  amended  by  the  Act  of  Jan.  19,  1891,  ch.  80,  26  Stat.  L.  722,  to 
read  a«  fallows: 
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*  Sbc.  1346.  The  Secretarj-  of  War  shall,  with  said  Commiasioncrs,  atnnuaily,  and  as 
much  oftener  as  may  be  deemed  expedient,  visit  said  prison  for  the  purposes  of  examina- 
tion, inspection,  and  correction;  and  they  shall  inquire  into  all  abuses  or  n^lecta 
of  duty  on  the  part  of  the  officers  or  other  persons  in  charge  of  the  same,  and  make 
such  changes  in  the  general  discipline  of  the  prison  as  they  may  hold  to  be  essential." 

"Sec.  1347.  [Officers  and  attendants.]  The  officers  of  the  prison  shall  consist  of  a 
commandant  and  such  subordinate  officers  as  may  be  necessary,  a  chaplain,  a  surgeon, 
tad  a  clerk,  who  shall  be  detailed  by  the  Secretary  of  War  from  the  commissioned 
officers  of  the  Army;  and  a  sufficient  number  of  enlisted  men  shall  be  detailed  by  the 
Secretary  of  War  to  act  as  tumk^s,  guards,  and  assistants  in  the  prison." 

This  section  was  construed  in  (1878)  16 
Op.  Atty.-Gen.  13. 

"SEa  1348.  [Examination  of  accounts  and  government  of  prison.]  One  of  the 
inspectors  of  the  Army  shall,  at  least  once  in  three  months,  visit  the  prison  for  ithe 
purpose  of  examining  into  the  books  and  all  the  affairs  thereof,  and  ascertaining  whether 
the  laws,  rules,  and  regulations  relating  thereto  are  complied  with,  the  officers  are 
competent  and  faithful,  and  the  convicts  properly  governed  and  employed,  and  at  the 
same  time  treated  with  humanity  and  kindness.  And  it  shall  be  the  duty  of  the 
inspector,  at  once,  to  make  full  report  thereof  to  the  Secretary  of  War." 

This  section  was  amended  by  the  Act  of  Jan.  19,  18»1,  ch.  80,  26  Stat.  L.  722,  to 
read  as  follows: 

"  Sec.  1348.  One  of  the  inspectors-general  of  the  Army  shall,  at  least  once  each 
year,  visit  the  prison  for  the  purpose  of  examining  into  the  books  and  all  the  affairs 
thereof,  and  ascertaining  whether  the  laws,  rules,  and  regulations  relating  thereto  are 
complied  with,  the  officers  are  competent  and  faithful,  and  the  convicts  properly 
governed  and  employed,  and  at  the  same  time  treated  with  hiunanity-  and  kinihiess; 
And  it  shall  be  the  du^  of  the  inspector,  at  oru^y  to  make  full  report  thereof  to  the 
Secretary  of  War." 

"Sbc.  1349.  [Bond  of  oommanda/nt,]  Before^ .the  ccmimandant  enters  upon  the  duties 
of  his  office  he  shall  give  bond,  with  sufficient  sureties,  in  a  sum  to  be  fixed  by  the 
Secretary  of  War,  to  be  approved  by  him,  conditioned  that  he  shall  faithfully  account 
for  all  money  placed  in  his. hands  for  the  use  ol  the  prison  and  for  the  faithful  dis- 
charge of  all  his  duties  as  commandant." 

This  8ecti<m  was  cited  in  (1885)- 18:  Op. 
Atty.-Gen.  274.  .        .      , 

**  Sec.  1350.  [Powers  and  duties  of  commandant.]  The  commandant  shall  have  com- 
mand of  the  prison ;  shall  have  the  charge  attd'  employment  of  the  prisoners,  and  the 
custody  of  all  the  property  of  the  Government  connected  with  the  prison.  He  shall 
receive  and  pay  out  all  money  used  for  the  prison,  and  shall  cause  to  be  kept,  in 
luitable  books,  complete  accounts  of  all  the  property,  sxpenses,  income,  business,  and 
concerns  of  the  prison :  and  shall  make  full  and  regular  reports  thereof  to  the  Secretary 
of  War." 

"Sec.  1351.  [Employment  of . cofaviOt$f' proceeds  of  work.]  ;The  commandant  shall, 
under  the  direction  and  witl^  the.  approval  of  the  Secretary  of  War,  employ,  for  the 
benefit  of  the  United  Statesj  the  convicts  at  such  labor  and  in  such  trades  as  may 
be  deemed  best  for  their  hjeallth  Ifuid  reformation.  He  shall  have  power  to  sell  and  dis- 
pose of  any  articles  manufactured  by  the  opnvicts,  and  shall  regularly  account  for  the 
proceeds  thereof,  and  shall  give  bond  and  security  for  the  faithful  keeping  and  account- 
mg  of  all  moneys  and  property  coming  to  his  hands  as  such  commandant." 

"Sec.  1352.  [Conduct  of  prisoners,  remissions.]  The  commandant  shall  take  note 
and  make  record  of  the  good  conduct  of  the  convicts, :  and  shall  shorten  the  daily  time 
of  hard  labor  for  those  who,  by  their  obedience,  honesty,  industry,  or  general  good 
conduct,  earn  such  favors;  and  the  Secretary  of  War  is  authorized  and  direct^  to 
remit,  in  part,  the  sentences  of  such  convicts,  and  to  give  them  an  honorable  restoration 
to  dutj  in  case  the  same  is  merited." 

Sbc.  1353.  [Misconduct  of  prisoners.]  In  case  any  convict  shall  disobey  the  lawful 
orders  of  the  officers  of  the  prison,  or  refuse  to  comply  with  the  rules  and  regulations 
thereof,  he  may  be  placed  in  solitary  confinem^it,  and  the  commandant  shall  at  once 
r^rt  the  case  to  the  Secretary*  of  War,  who  shall  direct  the  inspector  to  make  full 
euffiination  and  report  of  the  matter  at  the  next  inspection.'' 

"Sea  1354.  [Forbidden  punishments.]  In  no  case  shall  any  prisoner  be  subjected 
to  whipping,  branding,  or  the  carrying  of  weights  for  the  piirpose  of  discipline,  or  for 
produeing  penitence." 

''Sec.  1355.  [Clothing  at  discharge.]  Every  prisoner,  upon  being  discharged  from 
priaon,  shall  be  furnished  with  decent  clothing/' 
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*'  Sec.  1356.  [Prwilegea  of  prisonera,^  The  use  of  newspapers  and  books  shall  not 
be  denied  the  convicts  at  times  when  not  employed;  and  unofficial  visitors  shall  be 
admitted  to  the  prison  under  such  restrictions  as  the  board  of  commissioners  maj 
impose.  The  prisoners  shall  not  be  denied  the  privilege  of  communicating  with  their 
friends  by  letter,  and  from  receiving  like  communications  from  them,  all  of  whidi 
shall  be  subject  to  the  inspection  of  the  commandant,  or  such  officer  as  he  may  assign 
to  that  duty." 

*'  Sec.  1357.  [Proviaiona  for  prisoner  a,  tohat.]  The  prisoners  shall  be  supplied  with 
ample  and  clean  bedding,  and  with  wholesome  and  sufficient  food,  but  when  in  hospital 
or  under  discipline  their  diet  shall  be  prescribed  by  the  proper  authority.  The  prison 
shall  be  suitably  ventilated,  and  each  prisoner  shall  have  a  weekly  bath  of  cold  or 
tepid  water,  which  shall  be  applied  to  the  whole  surface  of  the  body,  unless  the  surgeon 
shall  direct  otherwise  for  the  health  of  the  prisoner.'' 

"Sec.  1358.  [Officera,  etc.,  not  to  be  intereated  in  contracta.'\  Ko  officer  of  the 
prison,  or  other  person  connected  therewith,  shall  be  concerned  or  interested  directly 
or  indirectly,  in  any  contract,  purchase,  or  sale  made  on  account  of  the  prison." 

"  Sec.  1359.  [Officera  auffering  priaoner  to  eacape.}  Any  officer  who  shall  suffer  a 
convict  to  escape,  or  shall  in  any  way  consent  to  his  escape,  or  shall  aid  him  to  escape, 
or  in  an  attempt  to  escape,  ^all  be  dismissed  from  the  service,  and  suffer  such  other 
punishment  as  a  coiurt-mai^ial  may  inflict." 

"  Sec.  1360.  [Soldier a  auffering  priaoner  to  eacape.]  Any  soldier  or  other  peraoo. 
employed  in  the  prison  who  shall  suffer  a  convict  to  escape,  or  shall  in  any  way  consent 
to  his  escape,  or  shall  aid  him  to  escape,  or  in  an  attempt  to  escape,  shall,  upon  con- 
viction by  a  court-martial,  be  confined  therein  not  less  than  one  year." 

This  section  was  construed  in  (1878)  16 
Op.   Atty.-Gen.   13. 

**  Sec.  1361.  [Priaonera  aubject  to  articlea  of  toar.]  All  prisoners  imder  confinement 
in  said  military  prisons  undergoing  sentence  of  courts-martial  shall  be  liable  to  trial 
and  punishment  by  courts-martial  under  the  rules  and  articles  of  war  for  offenses 
committed  during  the  said  confinement." 

This  section  was  construe!  or  cited  in  17,66Sa;  In  re  Craig,  (G.  C.  Kan.  1895) 

Carter  v.  McClaughry,   (1902)    183  U.  S.  70   Fed.  969;    (1878)    16  Op.  Atty.-G«n. 

365,  22  S.  Ct.  181,  46  U.  8.  (L.  ed.)  236;  13;   (1879)   16  Op.  Atty.-Gen.  292. 
Ew  p.  Wildman,  (1876)  29  Fed.  Cas.  No. 

1.  [Military  piison  designated  United  StateB  DiBoiplinary  Bar- 
racks.] The  United  States  Military  Prison,  Fort  Leavenworth,  Kansas, 
shall  hereafter  be  known  as  the  United  States  Disciplinary  Barracks.  [38 
Stat  L.  1084.] 

See  the  note  to  the  preceding  paragraph  of  this  Act. 

A  proviso  of  section  1  of  the  Act  of  which  this  is  a  part  read  as  follows:  "That 
the  United  States  military  prison  at  Fort  Leavenworth,  Kansas,  shall  hereafter  be 
known  as  the  United  States  disciplinary  barracks  and  the  branches  of  said  prison  as 
branches  of  such  barracks."    [38  Btat,  L,  1074.] 


2.  [Confinement  of  prisoners  in  penitentiaries  —  confinement  in 
plinaiy  barracks.]  Persons  sentenced  to  confinement  upon  conviction  by 
courts-martial  or  other  military  tribunals  of  crimes  or  offenses  which,  under 
some  statute  of  the  United  States  or  under  some  law  of  the  State,  Territory, 
District,  or  other  jurisdiction  in  which  the  crime  or  offense  may  be  com- 
mitted, are  punishable  by  confinement  in  a  penitentiary,  including  persons 
sentenced  to  confinement  upon  conviction  by  courts-martial  or  other  mili- 
tary tribunals  of  two  or  more  acts  or  omissions,  any  one  of  which,  under 
the  statute  or  other  law  hereinbefore  mentioned,  constitutes  or  includes  a 
crime  or  offense  punishable  by  confinement  in  a  penitentiary,  may  be  con- 
fined at  hard  labor,  during  the  entire  period  of  confinement  so  adjudged, 
in  any  United  States,  State,  Territorial,  or  District  penitentiary,  or  in  any 
other  penitentiary  directly  or  indirectly  under  the  jurisdiction  of  the 
United  States;  and  all  persons  sentenced  to  confinement  upon  conviction 
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by  conrts-martial  or  other  military  tribunals  who  are  not  confined  in  a  peni- 
tentiary may  be  confined  and  detained  in  the  United  States  Disciplinary 
Barracks.    [38  Stat.  L.  1084,] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  302. 

The  Articles  of  War,  as  amended  by  an  Act  of  Aug.  29,  1916,  ch.  418,  §  3,  provide 
as  follows: 

"Abt.  42.  Places  of  confinembnt  —  When  lawful. —  Except  for  desertion  in 
time  of  war,  repeated  desertion  in  time  of  peace,  and  mutiny,  no  person  shall  under 
the  sentence  of  a  court-martial  be  punished  oy  confinement  in  a  penitentiary  unless  an 
act  or  omission  of  which  he  is  convicted  is  recognized  as  an  offense  of  a  civil  nature 
by  some  statute  of  the  United  States,  or  at  the  common  law  as  the  same  exists  in  the 
District  of  Columbia,  or  by  way  of  commutation  of  a  death  sentence,  and  unless,  also, 
the  period  of  confinement  authorized  and  adjudged  by  such  court-martial  is  one  year 
or  more:  Provided,  That  when  a  sentence  of  confinement  is  adjudged  by^  a  court- 
martial  upon  conviction  of  two  or  more  acts  or  omissions  any  one  of  which  is  punish- 
able under  these  articles  by  confinement  in  a  penitentiary,  the  entire  sentence  of  con- 
finement may  be  executed  in  a  penitentiary:  Provided  fwriher^  That  penitentiary  con- 
finement hereby  authorissed  may  be  served  in  any  penitentiary  directly  or  indirectly 
mxder  the  jurisdiction  of  the  United  States:  Provided  fwrther.  That  persons  sentenced 
to  di honorable  discharge  and  to  confinement  not  in  a  penitentiary,  shall  be  confined 
in  the  United  States  Disciplinary  Barracks  or  elsewhere  as  the  Secretary  of  War  or 
the  reviewing  authority  may  direct,  but  not  in  a  penitentiary." 

See  War  Depabtmbnt  and  MniiTABY  Establishment. 

3.  [Otovemment  and  control  —  regulations  —  reports.]  The  government 
and  control  of  the  United  States  Disciplinary  Barracks  and  of  all  offenders 
sent  thereto  for  confinement  and  detention  therein  shall  be  vested  in  the 
Adjutant  General  of  the  Army  under  the  direction  of  the  Secretary  of  War, 
who  shall  from  time  to  time  make  such  regulations  respecting  the  same  as 
may  be  deemed  necessary,  and  who  shall  submit  annually  to  Congress  a  full 
statement  of  the  financial  and  other  affairs  of  said  institution  for  the  pre- 
ceding fiscal  year.    [38  Stat.  L.  1085.] 

See  the  notes  to  the  first  paragraph  of  this  section,  9Upra,  p.  d02. 

The  governmeDt  and  control  of  the  former  military  prison  was  formerly  r^^lated  by 
K.  S.  sec.  l»4o,  noted  «<pra,  p.  302,  and  the  Act  of  March  4,  1909,  ch.  299,  §  1, 
35  Stat.  L.  10O4,  which  vested  the  control  of  said  prison  in  the  Board  of  Commissioners 
of  the  United  States  Soldiers'  Home. 

4.  [Officers,  guards,  etc.]  The  ofiScers  of  \ht  United  States  Disciplinary 
Barracks  shaU  consist  of  a  commandant  and  such  subordinate  officers  as  may 
be  necessary,  who  shall  be  detailed  by  the  Secretary  of  War  from  the  com- 
missioned officers  of  the  Army  at  large.  In  addition  to  detailing  for  duty 
at  said  disciplinary  barracks  such  number  of  enlisted  men  of  the  Staff  Corps 
and  departments  as  he  may  deem  necessary,  the  Secretary  of  War  shall 
assign  a  sufficient  number  of  enlisted  men  of  the  line  of  the  Army  for  duty 
as  guards  at  said  disciplinary  barracks  and  as  noncommissioned  officers  of 
the  disciplinary  organizations  hereinafter  authorized.  Said  guards,  and 
also  the  enlisted  men  assigned  for  duty  as  noncommissioned  officers  of  disci- 
plinary organizations,  shall  be  detached  from  the  line  of  the  Army,  or 
enlisted  for  the  purpose;  and  said  guards  shall  be  organized  as  infantry, 
with  noncommissioned  officers,  musicians,  artificers,  and  cooks  of  the  number 
and  grades  allowed  by  law  for  infantry  organizations  of  like  strength: 
Pr&mded^  That  at  least  one  of  said  guards  shall  have  the  rank,  pay,  and 
allowances  of  a  battalion  sergeant  major.    [38  Stat.  L.  1084.] 

See  the  notes  to  the  first  paragraph  of  this  section,  «upra,  p.  302. 
8  F,  S-  A,— II 
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5.  [Conunandant — powers  and  duties.]  The  commandant  of  the 
United  States  Disciplinary  Barracks  shall  have  command  thereof  and 
charge  and  custody  of  all  offenders  sent  thereto  for  confinement  and  deten- 
tion therein ;  shall  govern  such  offenders  and  cause  them  to  be  employed  at 
such  labor  and  in  such  trades  and  to  perform  such  duties  as  may  be  deemed 
best  for  their  health  and  reformation  and  with  a  view  to  their  honorable 
restoration  to  duty  or  their  reenlistment  as  hereinafter  authorized;  shall 
cause  note  to  be  taken  and  a  record  to  be  made  of  the  conduct  of  such 
offenders;  and  may  shorten  the  daily  time  of  hard  labor  of  those  who  by 
their  obedience,  honesty,  industry,  and  general  good  conduct  earn  such 
favors  —  all  under  such  regulations  as  the  Secretary  of  War  may  from  time 
to  time  prescribe.    [38  Stat.  L.  1085,] 

See  the  notes  to  the  first  paragraph  of  this  section,  awpra,  p.  d02. 

6.  [Military  traixiiiig  of  offenders  — disciplinary  compaiiies,  etc.]    The 

Secretary  of  War  shall  provide  for  placing  under  military  training  those 
offenders  sent  to  the  United  States  Disciplinary  Barracks  for  confinement 
and  detention  therein  whose  record  and  conduct  are  such  as  to  warrant  the 
belief  that  upon  the  completion  of  a  course  of  military  training  they  may 
be  worthy  of  an  honorable  restoration  to  duty  or  of  being  permitted  to  re- 
enlist  ;  may  provide  for  the  organization  of  offenders  so  placed  under  mili- 
tary training  into  disciplinary  companies  and  higher  units,  organized  as 
infantry,  with  noncommissioned  officers,  except  color  sergeants,  selected  or 
appointed  from  the  enlisted  men  assigned  to  duty  for  that  purpose  pur- 
suant to  the  provisions  of  paragraph  four  hereof;  and  may  provide  for 
uniforming,  arming,  and  equipping  such  organizations.    [38  Stat.  L.  1085.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  302. 

7.  [Remission  of  unexecuted  portions  of  sentences — restorations  to 
duty,  etc.]  Whenever  he  shall  deem  such  action  merited  the  Secretary  of 
War  may  remit  the  unexecuted  portions  of  the  sentences  of  offenders  sent 
to  the  United  States  Disciplinary  Barracks  for  confinement  and  detention 
therein,  and  in  addition  to  such  remission  may  grant  those  who  have  not 
been  discharged  from  the  Army  an  honorable  restoration  to  duty,  and  may 
authorize  the  reenlistment  of  those  who  have  been  discharged  or  upon  their 
written  application  to  that  end  order  their  restoration  to  the  Army  to  com- 
plete their  respective  terms  of  enlistment,  and  such  application  and  order  of 
restoration  shall  be  effective  to  revive  the  enlistment  contract  for  a  period 
equal  to  the  one  not  served  under  said  contract.    [38  Stat.  L.  1085.] 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  302. 

A  proviso  of  section  1  of  the  Act  of  whidi  tliis  is  a  part,  rc^s  (3S  Stat.  L.  1074) 
as  follows :  "  That  the  authority  now  vested  in  the  Secretary  of  War  to  give  an 
honorable  restoration  to  duty,  in  case  the  same  is  merited,  to  general  prisoners  con- 
fined in  the  United  States  disciplinary  barracks  and  its  branches  shaU  be  extended 
so  that  such  restoration  may  be  given  to  general  prisoners  confined  elsewhere,  and 
the  Secretary  of  War  shall  be,  and  he  is  hereby,  authorized  to  establish  a  system  of 
parole  for  prisoners  confined  in  said  barracks  and  its  branches,  the  terms  and  conditions 
of  such  parole  to  be  such  as  the  Secretary  of  War  may  prescribe." 

8.  [Branch  disciplinary  barracks.]  The  Secretary  of  War  may,  from 
time  to  time,  designate  any  building  or  structure  or  any  part  thereof  under 
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the  control  of  the  Secretary  of  War  and  pertaining  to  the  military  establish- 
ment as  a  branch  disciplinary  barracks  for  the  confinement  and  detention 
of  offenders  whcm  it  is  impracticable  to  send  to  the  United  States  Disci- 
plinary Barracks  at  Port  Leavenworthy  Kansas ;  and  all  branch  disciplinary 
barracks  and  all  offenders  sent  thereto  for  confinement  and  detention  therein 
dmll  be  subject  to  the  laws  respecting  the  United  States  Disciplinary  Bar- 
racks at  Port  Leavenworth,  Kansas,  and  the  offenders  sent  thereto  for  con- 
finement and  detention  therein.    [38  Stat  L.  1086.] 

See  the  iiotee  to  tibe  first  paragn^h  of  this  Bection,  9upra,  p.  302. 

A  proviaioii  of  the  Act  of  March  2,  1907,  ch.  2511,  34  Stat.  L.  1169,  which  may  be 
regarded  aa  giqwraeded  by  the  text,  was  aa  followa:  ''That  hereafter  any  military 
priaon  that  the  Secretary  oi  War  may  designate  for  the  confinement  of  general  prison- 
ers for  whom  there  is  no  room  at  the  United  States  Military  Prison  at  Fort  Leaven- 
worth, Kaasas,  or  whom  it  is  impracticable  to  send  there,  shall  be  regarded  as  a 
branch  of  the  said  United  States  Military  Prison  and  eaually  with  it  shall  be  subject 
to  the  laws  relating  thereto,  iT^UiHing  chapter  six,  title  fourteen,  of  the  Bevised 
Statntea." 


[Sec.  1.]  [IDlitary  prison,  Fort  Leavenworth,  Kanaas,  changed  to 
United  Statea  penitentiaxy,  and  transferred  to  Department  of  Juatioe.] 
•  •  •  The  Military  Prison  at  Fort  Leavenworth,  Kansas,  including  all 
flie  buildings,  gronnda,  and  other  proper^  oonneeted  tiierewith,  is  hereby 
tranaferred  from  the  Department  of  War  to  the  Department  of  Justice,  to 
be  known  as  the  United  States  Penitentiary,  and  to  be  used  for  the  confine- 
ment of  persons  eonvicted  in  the  United  States  courts  of  crimes  against  the 
United  States  and  sentenced  to  imprisonment  in  a  penitentiary,  or  convicted 
by  eonrts-martiai  of  offenses  now  punishable  by  confinement  in  a  peni- 
tentiary and  sentenced  to  terms  ot  imprisonment  of  more  than  one  year ; 
and  the  Attomey-Qeneral  is  hereby  directed  to  trcoisfer  to  the  said  United 
States  Penitentiary  sadi  persons  now  undergoing  sentences  of  confinement, 
imposed  by  the  United  States  courts,  in  State  prisons  and  penitentiaries,  as 
can  be  conveniently  aooommodated  at  the  same  penitentiary:  Provided, 
That  the  said  United  States  Penitentiary  shall  be  carried  on  in  accordance 
with  the  provisions  of  sections  four,  five,  six,  seven,  eight,  and  nine  of  the 
Act  ^proved  Mardi  third,  eighteen  hundred  and  ninety-one:  Provided 
further^  That  the  Secretary  of  War  is  hereby  authorized,  upon  the  request 
of  the  Attomey-G^eral,  to  detail  an  ofSeer  of  the  Army  to  act  temporarily 
as  warden  of  the  said  penitentiary,  and  to  continue  the  military  guard  on 
iaty  thereat  for  such  length  of  time,  not  exceeding  ninety  days,  after  the 
dose  of  the  current  focal  year,  as  may  be  deemed  necessary  to  enable  the 
prisoners  and  property  to  be  transferred  to  the  care  and  custody  of  the 
officers  designated  by  the  Attomey-Gteneral  to  receive  and  care  for  the  same : 
And  provided  further,  That  convicts  in  said  United  States  Penitentiary 
shall  be  employed  only  in  the  manufacture  of  articles  and  the  production  of 
supplies  for  said  penitentiary,  and  in  the  manufacture  of  supplies  for  the 
Qoveniment,  and  said  convicts  shall  not  be  worked  outside  of  Fort  Leaven- 
worth Military  Reservation.  •  •  •  Provided,  That  for  the  fiscal  year 
eighteen  hundbred  and  ninety-seven,  and  annually  thereafter,  the  Attomey- 
Qeneral  shall  aobmit  estimates  in  detail  for  all  expenses  of  maintaining  said 
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penitentiary,  including  salaries  of  all  necessary  officers  and  employees 
therefor.    [28  Stat  L.  957,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  2,  1895,  ch.  189. 

The  Act  of  March  3,  1S91,  ch.  529,  S§  4r-9,  meationed  in  the  text  is  given,  supra, 
pp.  293,  294. 

The  military  prison  mentioned  in  the  text  was  restored  to  the  control  of  the  Depart- 
ment of  War  by  the  Act  of  June  10,  1896,  ch.  400,  given  in  the  following  paragraph 
of  the  text. 

See  the  notes  to  the  first  paragraph  of  the  Act  of  March  4,  1915,  ch.  143,  S  S, 
supra,  p.  304. 

Effect   of  proyision  for  prisoners  sen-  of  the  department  to  which  the  sentenc- 

tenced    by   courts-martial. — "The   provi-  ing  tribunal  belonged."     (1895)    21  Op. 

sion  in  this  Act  that  prisoners  sentenced  Atty.-Gen.  204. 

by  courts-martial  may  be  confined  in  the  Cited  generally  in  In  re  Welty,  (D.  C. 

United   States  penitentiary   merely   puts  Kan.    1903)     123    Fed.    122;    O'Brien    f?. 

such  prisoners  in  charge  of  the  civil  au-  McOlaughry,    (C.   C.   A.   8th  Cir.    1919) 

thorities,  on  their  delivery  at  the  prison,  209  Fed.  81ft,  126  C.  0.  A.  540. 
which  must  be  made  by  the  proper  officer 


Ab  Act  To  establish  a  site  for  the  erection  of  a  penitentiary  on  the 
military  reservation  at  Fort  Leavenworth,  Kansas,  and  for  other 
purposes. 

[Act  of  June  10, 1896,  ch.  400,  29  Stat.  L.  380.] 

[Sec.  1.]  [Selection  of  site  for  prison  at  Leavenworth,  Kansas,  and 
restoration  of  military  prison  to  War  Department.]  That  the  Attorney- 
General  is  hereby  authorized  and  directed  to  select  on  the  military  reserva- 
tion at  Leavenworth,  Kansas,  within  limits  hereinafter  described,  a  site  for 
the  erection  of  a  penitentiary  and  other  buildings,  wall,  and  workshops  for 
the  employment  of  United  States  prisoners,  with  such  improvements  as  he 
may  direct  in  connection  with  the  completion  of  the  several  buildings;  said 
penitentiary  to  be  of  a  capacity  to  accommodate  at  least  one  thousand  two 
hundred  convicts,  and  to  be  situated  on  said  grounds  and  within  the  follow- 
ing boundary  lines :  Beginning  at  a  point  at  the  northwestern  intersection 
of  Grant  and  Logan  avenues,  thence  north  seventy-two  degrees  west  more  or 
less,  forty-five  hundred  feet  more  or  less  to  a  stone  in  the  field  north  of  the 
Gk)vemment  farm  bam,  thence  due  west  fifteen  hundred  feet  more  or  less  to 
the  north  side  of  Logan  Avenue;  thence  along  said  avenue  and  its  pro- 
longation to  the  western  boundary  of  the  Military  Reservation ;  thence  south 
along  said  line  to  the  southwest  comer  of  said  reservation,  thence  east  along 
the  south  line  of  said  reservation  to  the  pike  leading  north  from  the  city  of 
Leavenworth  to  the  post  of  Fort  Leavenworth ;  thence  north  along  said  pike 
to  the  point  of  beginning ;  and  that  these  grounds  thus  described  shall  be, 
and  hereby  are,  set  apart  from  the  contiguous  military  reservation  for 
United  States  penitentiary  purposes,  and  assigned  to  and  placed  under  the 
care  and  control  of  the  Attorney-General  as  a  United  States  penitentiary 
reservation :  Provided,  That  when  the  United  States  Penitentiary  shall  be 
occupied  and  applied  to  the  purposes  contemplated  by  this  Act,  the  build- 
ings and  grounds  within  the  said  Military  Reservation  of  Fort  Leaven- 
worth that  were  transferred  from  the  Department  of  War  to  the  Department 
of  Justice,  in  accordance  with  the  provisions  of  the  Act  of  Congress 
approved  March  second,  eighteen  hundred  and  ninety-five,  shall  be  restored 
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to  the  control  of  the  said  Department  of  War:  And  provided  further, 
That  this  prison  reservation  shall  be  open  for  military  tactical  purposes, 
when  such  purposes  do  not  interfere  with  the  discipline  of  said  prison. 
[29  Stat  L.  380.] 

Sections  2,  3  and  4  of  iihw  Act,  authoriaung  the  employment  of  an  architect  to 
prepare  plans,  etc.,  for  the  building,  the  employment  of  convicts  in  the  construction 
thereof,  and  umiting  the  cost,  are  omitted  as  executed. 

The  Act  of  March  2,  1895,  ch.  189,  |  1,  mentioned  in  the  section,  is  given  in  the 
preceding  paragraph  of  the  text. 

See  the  notes  to  the  first  paragraph  of  the  Act  of  March  4,  1915,  ch.  143,  S  2,  w/pra, 
p.  304. 


[Sec.  1.]  [Kanufacture  of  military  supplies.]  Support  and  improve- 
ment of  tiie  Leavenworth  military  prison,  Fort  Leavenworth,  Kansas. 
•  •  •  That  the  Secretary  of  War  shall  cause  to  be  fabricated  at  the  said 
prison  such  supplies  for  the  Army  as  can  be  economically  and  properly 
manufactured  at  the  said  prison.    [20  Stat,  L.  389,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 
See  the  notes  to  the  first  paragraph  of  the  Act  of  March  4,  1915,  oh.  143,  %  2, 
Mtpta,  p.  304. 


PRIVATE  LAND  CLAIMS,  COURT  OF 

See  Public  Lands 
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Ad  of  March  S,  1899,  ch.  US,  310. 

Sec.  Prize  Money  and  Bounties  Abolished,  310. 

R.  S.  4613.  AjyplicaJtion  of  Provisions  of  TifHe,  310. 

R.  S.  4614,  WhoA  Are  Vessels  of  the  Navy,  311. 

R.  S,  4615.  Duties  of  Commanding  Officer  upon  Making  Capture,  311. 

R.  S.  4617.  DiUies  of  Prize-Master,  314. 

R.  S.  4618.  Label  arid  Proceedings  lyy  District  Attorney,  314. 

R.  S.  4619.  Duties  of  District  Attorneys,  314. 

R.  S.  4621.  Appointment  of  Prize  Commissioners,  315. 

R.  S.  4622.  Duties  of  Prize  Commissumers,  315. 

R.  S.  4623.  Dxdies  of  Marshal,  316. 

R.  S.  4624.  Appraisal,  etc,,  of  Property  Taken  for  GovernmerU,  316. 

R.  S.  4625.  Proceedings  for  Adjudication  Where  Property  Is  Not  Sent  In,  317. 

R.  S.  4626.  Delivery  of  Property  on  Stipulation,  318. 

R.  S.  4627.  When  Property  May  Be  Sold,  318. 

R.  S.  4628.  Mode  of  Making  Sale,  318. 

R-  S.  4629.  Tranter  of  Property  to  Another  District  for  Sale,  319. 

R.  S.  4631.  Distribution  of  Proceeds  to  Captors,  321. 

R.  S.  4632.  What  Vessels  Are  Entitled  to  Share,  323. 

R.  S.  4633.  What  0ffi4:ers  Are  Entitled  to  Share,  324. 

R.  S.  4634.  Determination  of  Shares,  324. 
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R.  S.  4636*  AppectU  and  AmendmerUa  in  Prize  Cases,  325. 

R.  S*  4637.  Powers  of  District  Court  after  Appeal,  325. 

R.  S.    565.  District  Court  May  Proceed  in  Prize  Causes  after  Appeal,  326. 

R.  S.  4638.  Security  for  Costs,  326. 

R.  S.  4639.  Costs  and  Expenses,  326. 

R.  S.  4640.  Payment  of  Expenses  from  Prize  Fund,  326. 

R.  S.  4641.  Payment  of  Prize  Money,  327.  • 

R.  S*  4642.  Distribuiion  of  Bounty,  Salvage,  etc.,  327. 

R.  S.  4644.  Accounts  of  Clerks  of  District  Courts,  328. 

R.  S.  4645.  Allowances  and  Commissions  to  Marshals,  328. 

R.  S.  4646.  Compensation  of  District  Attorney  and  Prize  Commissioners,  829. 

R.  S.  4647.  Accounts  of  District  Attorney  and  Prize  Commissioner,  329. 

R.  S.  4650*  Commissions  of  Auctioneers,  330. 

R.  S.  4651.  Payment  of  Fees  of  Witnesses,  330. 

R.  S.  4652.  Recaptures,  330. 

R.  S.  4752.  Prize  Money  Accruing  to  the  United  Stales  to  Remain  a  Fund  far 

Pensions,  331. 
R.  S.  4759.  Privateer  Pension  Fund;  How  Derived,  381« 
R.  S.  4760,  To  Be  Paid  into  the  Treasury,  etc.,  332. 

.1 

CROSS-REFERSlfCBS 

Removing  Property  or  Maltreating  Persons  Captured  on  Prize,  see 
ARTICLES  FOR  THE  GOVERNMENT  OF  THE  NAVY, 

Property  Employed  in  Aid  of  Insurrection,  see  IN8UBBICTI0N. 

Seizures  on  Inland  Waters,  see  INSURRECTION, 

Jurisdiction  of  Courts  in  Prize  Cases,  see  JUDICIARY, 

Seizure  and  Condemnation  of  Vessels  Engaged  in  Sla/ve  Trade  or  Piracy, 
see  PENAL  LAWS. 

Registration  of  Captured  and  Condemned  Vessels,  see  SHIPPING  AND 
NAVIGATION. 


Sec.  13.  [Prixe  money  and  bounties  abolished.]  *  *.  *  And  all 
provisions  of  law  authorizing  the  distribution  among  captors  of  the  whole 
or  any  portion  of  the  proceeds  of  the  vessel,  or  any  property  hereafter 
captured,  condemned  as  prize,  ox  providing  for  the  payment  of  bounty  for 
the  sinking  or  destruction  of  vessels  of  the  enemy  hereafter  occurring  in 
time  of  war,  are  hereby  repealed.    [30  Stat,  L.  1007.] 

This  is  from  the  Navy  Personnel  Act  of  March  3,  1899,  ch.  413.  For  a  r^erenoe  to 
the  entire  Act  see  Navy,  vol.  5,  p.  10^1. 

Prise  money  abolished. —  In  view  of  this  section  abolishing  the  distribution  of  the 
proceeds  of  prizes  or  the  payment  of  bounties  for  the  destruction  of  vessels  of  the 
enemy,  affecting  practically  all  of  the  Bevised  Statute  sectione  within  this  title, 
numerous  decisions  relating  to  the  right  to  and  distribution  of,  prize  money  or 
bounties,  have  been  (knitted  as  obsolete. 


Sec.  4613.  [Application  of  proyisions  of  title.]  The  provisions  of 
this  Title  shall  apply  to  all  captures  made  as  prize  by  authority  of  the 
United  States,  or  adopted  and  ratified  by  the  President  of  the  United 

States.    [R,S,] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  315. 

Sections  4«  13-4652  constitute  title  54  of  the  Revised  Statutes,  entitled  ''Prise.*' 
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Prixe  money  abolislMd. —  All  provisions  of  law  authorizing  the  distribution  of  prize 
money  as  bounty^  were  repealed  oy  the  preceding  Act  of  March  3,  1S99,  ch.  413,  S  13. 


In  generaL — "  Captures  in  war  enure  to 
the  government  and  can  become  private 
property  only  by  its  grant.  The  right 
of  the  citisen  to  demand  condemnation  of 
vessels  or  property  as  price  for  his  benefit 
must  be  derived  from  Acts  of  Congress, 
and  their  sc&pe  is  not  to  be  enlarged  in 
his  favor  by  constructicm.  The  Manila 
Prize  Cases,  (1903)  18g  U.  S.  254,  23 
S.  Ct.'  415,  47  U.  S.  (L.  ed.)  463. 
Although  in  matters  of  detail,  where 
there  is  no  controversy  in  respect  of  the 
existence  of  the  grant,  a  more  liberal 
construction  may  be  applied  in  carrying 
the  intention  of  Congrees  into  effect." 

"Capture"  and  "prise"  as  convertible 
terms. — "Capture"  and  "prize"  are  not 
conv«*tible  ternis  and  for  the  subject  of 
capture  to  be  made  priae  for  the  benefit 
of  the  captors  the  taking  must  meet  the 
conditions  imposed  by  the  statute.  Manila 
PHxe  Cases,  (1903)  188  U.  S.  254,  23 
S.  Ct.  415,  47  U.  8.   (L.  ed.)   463. 

Naval  stores  as  "prlae." — ^The  naval 
stores  taken  at  a  naval  station  by  a  naval 
force  as  the  result  of  a  naval  engage- 
ment are  pruse,  within  the  meaning  of  the 
statute,  and  the  fact  that  they  were  taken 
from  a  navy  yard  instead  of  from  a 
vessel  does  not  render  the  statute  inap- 
^icable.  Manila  Priae  (Dases,  (1903)  188 
U.  S.  254,  23  S.  Ct.  415,  47  U.  S.  (L.  ed.) 
463. 

Cotton  as  prise. —  Cotton  seized  in  the 
Civil  War  was  held  not  lawful  maritime 


prize,  subject  to  the  prize  jurisdiction  of 
the  courts  of  the  United  States.  Mrs. 
Alexander's  Cotton,  (1865)  2  Wall.  404, 
17  U.  S.  (L.  ed.)  915. 

Barges  as  "  prise,"— Barges  propelled 
by  sweeps  and  by  poling  and  floating  der- 
ricks or  wreckin|f  boats  captured  by  the 
navy  are  not  prises  within  the  meaning 
of  this  section.  Manila  Prize  Cases, 
(1903)  188  U.  S.  254,  23  S.  Ct.  435,  47 
U.  S.  (L.  ed.)  463. 

Vessel  oaptured  by  army  and  navy 
combined  as  "  prise."— Where  a  town  is 
captured  by  the  combined  naval  and  army 
forces,  and  after  the  surrender  sn  aban- 
doned merchant  vessel  is  found  on  fire 
in  the  harbor  by  a  commissioned  cruiser 
which  puts  out  the  fire,  a  claim  that 
such  merchant  vessel  is  a  prize  in  which 
the  cruiser  may  claim  an  interest  for 
prize  money  may  not  be  allowed,  as  the 
capture  was  made  by  the  combined  forces 
of  the  army  and  navy;  but  salvage  for 
the  services  in  saving  the  vessel  may  be 
allowed.  The  Siren,  (1868)  1  Lowell  280, 
22  Fed.  Cas.  No.  12,911,  affirmed  (1871) 
13  Wall.  389,  20  U.  S.   (L.  ed.)   605. 

Prise  Act  of  zQza  as  grant.— In  the 
Sally,  (1814)  8  Cranch  382,  3  U.  S. 
(L.  ed.)  597,  it  was  said  that  the  Prize 
Act  of  June  26,  1912,  operated  as  a  grant 
from  the  United  States  to  the  captors,  of 
all  property  rightfully  captured  oy  com- 
missioned privateers  as  prize  of  war. 


Sec,  4614.  [What  are  vessels  of  the  navy.]  The  term  **  vessels  of  the 
Navy/'  as  used  in  this  Title,  shall  include  all  armed  vessels  officered  and 
manned  by  the  United  States,  and  under  the  control  of  the  Department  of 
the  Navy.    [B.8.] 

Act  of  June  30,  1864,  ch.  174,  IS  Stat.  L.  316. 


''Armed  "  and  "  mamied.** — A  vessel  can- 
not he  deemed  "  armed  "  and  ^*  manned  " 
if  her  armament  consists  simply  of  two 
one-pounders  and  some  small  arms,  and 
her  crew  were  not  enlisted  to  fight  but 
shipped  to  perform  manual  labor.  Stovel 
V.  U.  S.,  ( 1901 )  96  Ot.  CI,  392. 

Capture  by  transport. — Where  a  vessel 
and  cargo  were  captured  at  sea  by  a 
steamer  employed  as  a  transport  in  the 


service  of  the  United  States,  but  not  a 
eommissidned  vessel  of  war,  it  was  held 
that  the  filing  by  the  United  States  of  a 
libel  against  the  vessel  and  cargo  as  prize 
was  an  affirnuuice  by  the  United  States 
of  the  capture  and  that  such  ratification 
was  equivalent  to  an  original  seizure  by 
authority  of  the  government.  The  Emma, 
(1863)  Blatchf.  Prize  Cas.  561,  8  Fed. 
Cas.  No.  4,461. 


Sec.  461 5.  [Duties  of  commanding  officer  upon  making  capture.]  The 

commanding  officer  of  any  vessel  making  a  capture  shall  secure  the  docu- 
ments of  the  ship  and  cargo,  including  the  logbook,  with  all  other  docu- 
ments, letters  and  other  papers  found  on  board,  and  make  an  inventory  of 
the  same,  and  seal  them  up,  and  send  them,  with  the  inventory,  to  the 
court  in  which  proceedings  are  to  be  had,  with  a  written  statement  that 
they  are  all  the  papers  found,  and  are  in  the  condition  in  which  they  were 
found ;  or  explaining  the  absence  of  any  documents  or  papers,  or  any  change 
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in  their  condition.  He  shall  also  send  to  such  court,  as  witnesses,  the  master, 
one  or  more  of  the  other  oflBcers,  the  supercargo,  purser,  or  agent  of  the 
prize,  and  any  person  found  on  board  whom  he  may  suppose  to  be  inter- 
ested in,  or  have  knowledge  respecting,  the  title,  national  character,  or 
destination  of  the  prize.  He  shall  send  the  prize,  with  the  documents, 
papers,  and  witnesses,  under  charge  of  a  competent  prize-master  and  prize- 
crew,  into  port  for  adjudication,  explaining  the  absence  of  any  usual  wit- 
nesses ;  and  in  the  absence  of  instructions  from  superior  authority  as  to  the 
port  to  which  it  shall  be  sent,  he  shall  select  such  port  as  he  shall  deem  most 
convenient,  in  yiew  of  the  interests  of  probable  claimants,  as  well  as  of  the 
captors.  If  the  captured  vessel,  or  any  part  of  the  captured  property,  is 
not  in  condition  to  be  sent  in  for  adjudication,  a  survey  shall  be  had  thereon 
and  an  appraisement  made  by  persons  as  competent  and  impartial  as  can 
be  obtained,  and  their  reports  shall  be  sent  to  the  court  in  which  proceed- 
ings are  to  be  had;  and  such  property,  unless  appropriated  for  the  use  of 
the  Government,  shall  be  sold  by  the  authority  of  the  commanding  oflScer 
present,  and  the  proceeds  deposited  with  the  assistant  treasurer  of  the 
United  States  most  accessible  to  such  court,  and  subject  to  its  order  in  the 
cause.    [B.  S,] 

Act  of  June  30,  18(M,  ch.  174,  13  Stat.  L.  306. 


Captured  property  brought  into  proper 
court. — "  The  statute  contemplates  that 
the  captured  property,  or  the  proceeds,  if 
sold,  shaU  be  brought  to  the  proper  port, 
unless  it  be  destroyed  or  appropriated  to 
the  use  of  the  government  before  such 
delivery,  and  in  case  of  appropriation 
before  or  after  delivery  the  value  of  the 
property  shall  be  deposited  by  the  govern- 
ment for  disposition."  The  Santo  Do- 
mingo, (E.  D.  N.  Y.  1903)   119  Fed.  386. 

It  is  the  clear  duty  of  a  captor  to  send 
in  his  prize  for  adjudication,  but  he  may 
be  excused  if  he  cannot  do  it  without  so 
weakening  his  command  as  to  endanger 
the  public  service.  Fay  t?.  Montgomery, 
(1852)  1  Curt.  266,  8  Fed.  Cas.  No.  4,709. 

■Where  a  vessel  was,  after  her  capture, 
•appropriated  to  the  use  of  the  United 
States  and  was  not  sent  into  port  there 
could  be  no  condemnation  of  her  but  the 
cargo  if  sent  in  could  be  condenmed.  The 
Wave,  (1863)  Btp^tchf.  Prize  Cas.  329,  29 
Fed.  Cas.  No.  17,299. 

Captors  have  a  right  to  carry  their 
prizes  to  a  proper  and  convenient  port 
for  adjudication,  and  are  not  controllable 
by  the  revenue  officers.  If  they  proceed 
irregularly,  it  is  at  the  peril  of  damages. 
The  Lively,  (1812)  1  Gall.  315,  16  Fed, 
Cas.  No.  8,403. 

The  prize  courts  of  a  belligerent  may 
take  jurisdiction  of  property  captured  by 
its  cruisers,  while  such  property  was 
lying  in  a  foreign  neutral  port.  The 
Anabella,  (1815)  2  Gall.  368,  1  Fed.  Cas. 
No.  501. 

In  an  early  opinion  of  the  Attorney- 
General  it  was  said  that  a  captured  ves- 
sel would  have  to  be  brought  within  the 


jurisdiction  of  the  country  to  which  the 
captor  belonged  before  a  regular  con- 
demnation could  be  awarded.  (1797)  1 
Op.  Atty.-Gen.  78. 

Witnesses. — "The  general  practice  of 
the  prize  court  requires,  in  cases  of  ves- 
sels seized,  that  the  master  and  others 
of  his  crew  on  board  at  the  time  of  the 
capture  shall  be  brought  in  with  the  ves- 
sel, to  be  examined  as  witnesses  to  the 
facts  attending  the  seizure.  Wheat.  Mar. 
Capt,  280.  So  vigorously  in  its  terms  is 
this  doctrine  laid  down  in  the  books,  that 
it  is  denounced  as  fatal  to  the  enforce- 
ment of  the  arrest  by  the  court  if  the 
captors  fail  to  produce  in  the  prize  court 
those  members  of  the  captured  vessel. 
The  Dame  Catharine  De  Workeem,  Marr. 
Arm,  (Eng.)  [243]  244;  Introduction 
Godol.  Adm.  Jur.  25,  26;  The  Henrick  and 
Maria,  [1799]  4  C.  Rob.  (Eng.)  [35]  47. 
The  ordinary  rule  in  prize  cases  is,  that, 
in  the  first  instance,  tne  evidence  shall  be 
drawn  from  the  claimants.  The  Uaabet, 
[1805]  6  C.  Rob.  (Eng.)  [54]  68,  note. 
The  requirement  must,  however,  be  sub- 
ject to  the  necessities  of  the  case;  and  it 
18  only  imperative  that  this  rule  of  proof 
be  fi!klfilled  when  there  is  physical  means 
of  complying  with  it  on  tne  part  of  the 
captors."  Where  the  personal  production 
of  the  ship's  companv  is  satisfactoriW 
excused,  the  court  will  suspend  proceed- 
ings in  the  cause,  or  admit  secondary  evi- 
dence. The  Actor,  (1862)  Blatchf.  Prize 
Cas.  200,  1  Fed.  Cas.  No.  36. 

The  settled  rule  of  the  prize  courts  is, 
to  require  the  captain  of^  the  vessel  to 
bring  in  for  examination  her  master  and 
principal  officers  and  some  of  her  crew; 
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and  the  examination  must  be  confined  to 
them,  unless  special  permission  of  the 
court  is  obtained  to  examine  other  per- 
sons. The  Jane  Campbell,  <1862)  Blatchf. 
Prize  Cm.  101,  13  Fed.  Cas.  No.  7,206. 
See  also  The  Flying  Fish,  (1815)  2  Gall. 
373,  9  Fed.  Cas.  No.  4,892;  The  Alliance, 
(1863)  Blatchf.  Prize  Caa.  646,  1  Fed. 
Cas.  No.  246;  The  Julia,  (1862)  2 
Spra^e  164,  14  Fed.  Cas.  No.  7,576. 

It  is  the  duty  of  captors  to  bring  in  the  ' 
prize  crew,  or  at  least  the  master  and 
principal    officers,    with    the    prize,    for 
adjudication.      The    Bothnea,     (1814)     2 
Gall.   78,   3  Fed.  Cas.  No.   1,686. 

In  The  Nellie,  (1863)  Blatchf.  Pr.  Cas. 
553,  17  Fed.  Cas.  No.  10,095,  no  witnesses 
having  been  sent  in  with  the  vessel,  and 
no  reason  being  furnished  for  not  pro- 
ducing them,  and  the  commander  of  the 
capturing  vessel  being  examined  by  order 
of  the  court,  but  not  furnishing  any  proof 
of  any  violaticm  of  the  blocki^e,  or  that 
the  captured  property  was  enemy  prop- 
erty, the  court  order^  the  case  to  stand 
over  for  further  proof  as  to  the  crimin- 
ality of  the  vessel,  and  in  order  that  the 
absence  of  all  evidence  from  on  board  of 
her  might  be  accounted  for,  and  allowed 
six  months  time  for  that  purpose. 

The  omission  of  the  captors  of  a  vessel 
to  bring  in  the  captured  crew  will  not 
inure  to  defeat  a  capture  by  a  government 
vessel.  The  Shark,  (1862)  Blatchf.  Prize 
Caa-  215,  21  Fed.  Cas.  No.  12,708. 

The  crew  of  the  vessel  were,  at  their 
request,  put  on  shore  by  the  captors,  and 
no  person  on  board  of  her  at  her  capture 
was  sent  in  for  examination.  On  special 
leave  of  the  court,  witnesses  from  the 
capturing  vessel  were  examined.  The 
ZaraUa,  (1862)  Blatchf.  Prize  Cas.  173, 
30  Fed.  Cas.  No.  18,203,  wherein  the  court 
said:  ''The  other  informality  suggested, 
of  not  having  testimony  for  the  con- 
denmation  of  the  prize,  obtained  directly 
from  documents  or  witnesses  found  on 
board  of  the  vessel  at  the  time  of  her 
seizure,  is  a  departure  from  a  rule  of 
practice  which  the  prize  court  always  ex- 
pects will  be  honestly  adhered  to,  unless 
satisfactory  reasons  are  shown  for  its  non- 
observance.  The  Anna,  [1805]  5  C.  Rob. 
(Eng.)  332.  It  is  clear  that  the  rule 
cannot  be  absolute  and  peremptory.  The 
crew  of  the  prize  may  all  of  them  be 
killed  or  escape  in  the  act  of  capture,  or 
the  ship's  papers  may  be  destroyed  or 
effectually  concealed,  in  a  flagrant  at- 
tempt to  violate  a  blockade  by  force,  or  to 
commit  some  other  offense  subjecting  the 
prize  to  forfeiture  by  the  law  of  nations.^ 

Where  a  vessel  was  destroyed  by  her 
captors  because  unfit  to  be  s^it  in  for 
adjudication,  but  the  cargo  was  sent  in,  it 
was  held  that  the  court  had  judicial  cog- 
nizance of  the  capture  of  the  vesRel  with- 
out having  her  within  its  territorial 
jurisdiction.     The  ZaraUa,  (1862)  Blatchf. 


Prize  Cas.  173,  30  Fed.  Cas.  No.  18,203, 
wherein  the  court  said:  **  This  court  has 
judicial  cognizance  of  the  capture,  with- 
out at  the  time  having  the  prize  within 
its  territorial  jurisdiction,  and  without 
its  being  brought  there  during  the  pen- 
dency of  the  suit.  Jecker  t\  Montgomery, 
[1851]  13  How.  498,  [14  U.  S.  (L.  ed.) 
240];  [1855]  18  How.  110,  [15  U.  S. 
(L.  ed.)  311].  Accordingly,  no  more 
irregularity  or  imperfection  exists  in  act- 
ing upon  the  appropriation  of  the  prize 
by  the  government,  either  in  destroying 
it  or  converting  it  directly  to  public  use, 
than  if  it  had  ber^n  placed  bodily  under 
the  jurisdiction  of  the  court  by  process 
issued  i^ainst  it." 

Custody  of  prisoners. — "When  a  cap- 
tured vessel  is  brought  into  port  for 
adjudication,  and  passes  into  judicial  cus- 
tody, the  prize  master  or  other  naval  com- 
mander retains  the  custody  of  the 
prisoners  until,  according  to  tne  rules  of 
the  naval  service,  they  are  discharged,  or 
transferred  into  close  custody,  as  the  pub- 
lic interest  may  require.  Sometimes  the 
prisoners  are  merely  persons  detained  for 
examination  as  witnesses.  That  they  are 
brought  in  and  are  detained  for  this  pur- 
pose alone,  does  not  prevent  them  from 
continuing  in  naval  custody.  Sometinaes 
these  persons  cannot  be  discharged  with 
humanity,  because  they  might  staxve  for 
want  of  means  of  present  support  in  a 
strange  place.  In  other  cases,  they  are 
so  far  dangerous  from  possible  hostile  re- 
lations, that,  though  perhaps  not  liable 
to  detention  as  close  prisoners,  their  pre- 
mature liberation  would  be  imprudent. 
The  duty  devolves  upon  the  government, 
but  not  upon  its  judicial  department,  to 

frovide  for  their  support  while  in  port, 
f  the  expenses  of  their  comfortable  sub- 
sistence are  not  defrayed  by  the  local  dis- 
bursing agent  of  the  naval  department  of 
the  government,  and  they  are  consequently 
discharged,  their  discharge  cannot  be  pre- 
vented by  the  prize  court."  The  Salvor, 
(1861)  4  Phila.  (Pa.)  409,  18  Leg.  Int. 
(Pa.)  357,  21  Fed.  Cas.  No.  12,272. 

"  In  this  case  none  of  the  officers  or 
crew  of  the  captured  vessel  were  sent 
into  this  port  with  the  prize,  nor  were 
they  produced  with  her  to  be  examined 
as  witnesses.  This  irregularity  is  sub- 
stantially cured  by  the  subsequent  appear- 
ance and  examination  in  preparation  of 
the  master  of  the  vessel;  ana,  moreover, 
no  one  appears  to  contest  the  validity 
and  regularity  of  the  capture."  The 
Henry  Middleton,  (1862)  Blatchf.  Prize 
Cas.  121,  11  Fed.  Cas.  No.  6,378. 

Captured  papers. —  The  custody  of  the 
papers  of  captured  vessels  belongs  exclu- 
sively to  the  prize  court,  and  it  is  the 
duty  of  captors,  immediately  upon  ar- 
rival in  port,  to  deliver,  upon  oath,  all 
the  papers  of  captured  vessels  into  the 
registry  of  the  prize  court.     The  Diana, 
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(1814)   2  Gall.  93,  7  Fed.  Cas.  No.  3,fi76.  irregularity,     in     not     bringing     in     the 

See   also   The   Arabella,    (1816)    2   Gall.  papers    further    proof    will    be    ordered. 

368,  1  Fed.  Cas.  No.  501.  The  London  Packet,   (1815)    1  Maaon  14, 

Where  the  captors  have  been  guilty  of  15  Fed.  CJos.  No.  8,474. 

• 

R.  S.  sec.  46x6.    This  section  was  as  follows: 

"Sec.  4619.  If  any  vessel  of  the  United  States  shall  claim  to  share  in  a  prize,  either 
as  having  made  the  capture,  or  as  having  been  within  signal  distance  of  the  vessel  or 
vessels  making  the  capture,  the  commanding  officer  of  such  vessel  sh«il  make  out  a 
written  statement  of  his  claim,  with  the  grounds  on  which  it  is  founded,  the  principal 
facts  tending  to  show  what  vessels  made  the  capture,  and  what  vessels  were  within 
signal  distance  of  those  making  the  capture,  with  reasonable  particularity  aa  to  times, 
distances,  localities,  and  signals  made,  seen,  or  answered;  and  such  statement  of  claim 
shall  be  signed  by  him  and  sent  to  the  court  in  which  proceedings  shall  be  had,  and 
shall  be  filed  in  the  cause.'' 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  307. 

It  was  superseded  by  the  Act  of  March  3,  1899,  ch.  413,  S  13,  9upra,  p.  310,  which 
repealed  all  provisions  of  law  authorizing  the  distribution  of  prize  money  or  bounty. 

Sbc.  461 7.  [Duties  of  prize-master.]  The  prize-master  shall  make  his 
way  diligently  to  the  selected  port,  and  there  immediately  deliver  to  a  prize- 
commissioner  the  documents  and  papers,  and  the  inventory  thereof,  and 
make  affidavit  that  they  are  the  same,  and  are  in  the  same  condition  as 
delivered  to  him,  or  explaining  any  absence  or  change  of  condition  therein, 
and  that  the  prize-property  is  in  the  same  condition  as  delivered  to  him, 
or  explaining  any  loss  or  damage  thereto;  and  he  shall  further  report  to 
the  district  attorney  and  give  to  him  all  the  information  in  his  possession 
respecting  the  prize  and  her  capture ;  and  he  shall  deliver  over  the  persons 
sent  as  witnesses  to  the  custody  of  the  marshal,  and  shall  retain  the  prize 
in  his  custody  until  it  shall  be  taken  therefrom  by  process  from  the  prize- 
court.    [B,  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  307. 

Sec.  4618.  [Libel  and  proceedings  by  district  attorney.]  Upon 
receiving  the  report  of  the  prize-master  directed  by  the  preceding  section, 
the  attorney  of  the  United  States  for  the  district  shall  immediately  file  a 
libel  against  such  prize  property,  and  shall  forthwith  obtain  a  warrant 
from  the  court,  directing  the  marshal  to  take  it  into  his  custody,  and  shall 
proceed  diligently  to  obtain  a  condemnation  and  distribution  thereof;  and 
to  that  end  shall  see  that  the  proper  preparatory  evidence  is  taken  by  the 
prize-commissioners,  and  that  the  prize-commissioners  also  take  the 
depositions  de  bene  esse  of  the  prize-crew,  and  of  other  transient  persons 
cognizant  of  any  facts  bearing  on  condemnation  or  distribution.    [22. 8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  307. 


Decree  for  damages  against  United 
States. — A  decree  may  properly  be  entered 
against  the  United  States  for  damages 
where  a  vessel  has  been  captured  as  a 
prize  of  war  and  thereafter  restitution 
decreed  to  the  claimants  of  the  vessel, 
where  the  libels  were  filed  by  the  United 
States  on  its  own  behalf.  The  Paquete 
Habana,  (1903)  189  U.  8.  463,  23  S.  Ct. 
693,  47  U.  S.  (L.  ed.)  901. 

Decree  for  restitution  with  damages  and 
costs  against  captors. —  The  statutes  seem 


to  contemplate  that  the  libels  filed  by  the 
United  States  were  filed  on  Its  own  behalf, 
and  where  a  capture  is  made  pursuant  to 
instructions  from  the  President,  and  a  de- 
cree is  rendered  by  the  prize  court  that 
restitution,  with  damages  and  costs, 
should  be  made  to  the  claimants,  a  de- 
cree cannot  be  entered  against  the  captors 
of  a  vessel  on  such  libel  filed  by  the 
United  States.  The  Paquete  Habana, 
(1903)  189  U.  S.  463,  23  S.  Gt.  593,  47 
U.  S.    (L.  ed.)    901. 


Sec.  4619.  [Duties  of  district  attorneys.]    The  district  attorneys  of 
the  several  judicial  districts  shall  represent  the  interests  of  the  United 
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States  in  all  prize-causes,  and  shall  not  act  as  separate  counsel  for  the 
eaptors  on  any  private  retainer  or  compensation  from  them,  unless  in  a 
question  between  the  claimants  and  the  captors,  on  a  demand  for  damages. 
Thej  shall  examine  all  fees,  costs,  and  expenses,  sought  to  be  charged  on 
any  prize-fund,  and  protect  the  interest  of  the  captors  and  of  the  United 
States.  The  district  attorneys  of  all  districts  in  which  any  prize-causes 
are  or  may  be  pending  shall,  as  often  as  once  in  three  months,  send  to  the 
Secretary  of  the  Navy  a  statement  of  the  condition  of  all  prize-causes  pend- 
ing in  their  districts,  in  such  form  and  embracing  such  particulars  as  the 
Secretary  of  the  Navy  shall  require,    [B.  8,] 

Act  of  June  80,  1864,  ch.  174,  13  Stat.  L.  907. 

The  Act  of  March  3,  1899,  eh.  413,  |  13,  $ufkra,  p.  310,  repealed  all  laws  authori^iiig 
the  distribution  of  prize  money  and  bounty.  • 

R.  &  sec.  4Ciao.    This  section  was  as  follows: 

"  Sec.  4i620.  In  any  caee  of  capture  made  by  vessels  of  the  Navy,  the  Secretary  of 
the  Navy  may  employ  special  counsel  for  captors,  when,  in  hi«  judgment,  the  services 
of  such  special  counsel  are  needed  in  the  particular  case,  for  the  di^  proteoticm  of  the 
interests  of  the  captors  and  of  the  Navy-pension  fund;  and,  under  the  direction  of  the 
Secretary  of  the  Navy,  such  counsel  may  institute  and  prosecute  such  proceedings  in 
the  case  as  may  be  necessary  and  proper  for  the  protection  of  such  interests."  Act 
of  June  30,  1864,  ch.  174,  13  Stat.  L.  307. 

It  was  •'  struck  out "  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  262. 

Vatiire  of  priM  oourt  and  duties  of  diB-  As   to  the  proper   procedure  and   the 

tiict  attorney. —  The  prixe  court  is  and  duties  of  the  district  attorney  in  dispos- 

always  has  been  a  component  part  of  the  ing  of  property  found  on  the  persons  of 

admiralty  court,  and  in  prosecuting  in  individuals   in   the   act  of  violating  the 

prize  caaea  the  district  attorney  acts  as  blockade,  see  Property  Captured  by  the 

the  law  officer  of  the  government  and  not  Potomac  Flotilla,    (1863)    10  Op.  Atty.- 

in  any  other  capacity.    The  Anna,  ( 1863 )  Gen.  467. 
Blatchf.  Prize  Cas.  337, 1  Fed.  Gas.  No.  402. 

Sec.  4621 .  [Appointmtnt  of  price  oommissioners.]  Any  district  court 
may  appoint  prize-commissioners,  not  exceeding  three. in  number;  of  whom 
one  shall  be  a  retired  naval  officer,  approved  by  the  Secretary  of  the  Navy, 
who  shall  receive  no  other  compensation  than  his  pay  in  the  Navy,  and  who 
shaU  protect  the  interests  of  the  captors  and  of  the  Department  of  the  Navy 
in  the  prize-property;  and  at  least  one  of  the  others  shall  be  a  member  of  the 
bar  of  the  eourt,  of  not  less  than  three  years'  standing,  and  acquainted  with 
the  taking  of  depositions.    [B,  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  307. 

< 

Sec.  4622.  [Duties  of  prize  commissionem.]  The  prize-commissioners, 
or  one  of  them,  shall  receive  from  the  prize-master  the  documents  and 
papers,  and  inventory  thereof,  and  shall  take  the  affidavit  of  the  prize- 
master  required  by  section  forty-six  hundred  and  seventeen,  and  shall  forth- 
with take  the  testimony  of  the  witnesses  sent  in,  separate  from  each  other, 
on  interrogatories  prescribed  by  the  court,  in  the  manner  usual  in  prize- 
eonrts;  and  the  witnesses  shall  not  be  permitted  to  see  the  interrogatories, 
documents,  or  papers,  or  to  consult  with  counsel,  or  with  any  person  inter- 
ested, without  special  authority  from  the  court;  and  witnesses  who  have 
the  rights  of  neutrals  shall  be  discharged  as  soon  as  practicable.  The  prize- 
oommissioners  tshall  also  take  depositions  de  bene  esse  of  the  prize-crew  and 
others,  at  the  request  of  the  district  attorney,  on  interrogatories  prescribed 
by  the  eourt.  They  shall  also,  as  soon  as  any  prize-property  comes  within  the 
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district  for  adjudication,  examine  the  same,  and  make  an  inventory  thereof, 
founded  on  an  actual  examination,  and  report  to  the  court  whether  any  part 
of  it  is  in  a  condition  requiring  immediate  sale  for  the  interests  of  all  par- 
ties, and  notify  the  district  attorney  thereof ;  and  if  it  be  necessary  to  the 
examination  or  making  of  the  inventory  that  the  cargo  be  unladen,  they 
shall  apply  to  the  court  for  an  order  to  the  marshal  to  unlade  the  same, 
and  shall,  from  time  to  time,  report  to  the  court  anything  relating  to  the 
condition  of  the. property,  or  its  custody  or  dispell,  which  may  require 
any  action  by  the  court,  but  the  custody  of  the  property  shall  be  in  the 
marshal  only.  They  shall  also  seasonably  return  into  court,  sealed  and 
secured  from  inspection,  the  documents  and  papers  which  shall  come  to 
their  hands,  duly  scheduled  and  numbered,  and  the  other  preparatory  evi- 
dence, and  the  evidence  taken  de  bene  esse,  and  their  own  inventory  of 
the  prize-property;  and  if  the  captured  vessel,  or  any  of  its  cargo  or 
stores,  are  such  as  in  their  judgment  may  be  useful  to  the  United  States  in 
war,  they  shall  report  the  same  to  the  Secretary  of  the  Navy.    [B.  S.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  308. 

R.  S.  aec.  4617  mentioned  in  the  text  is  given,  supra,  p.  314. 


"The  word  *ship'  embraces  her  boats, 
tackle,  apparel,  and  appurtenances,  be- 
cause part  of  the  ship  as  a  going  con- 
cern, and  for  the  same  reason  '  ship  or 
vessel  of  war'  includes  her  armament, 
search  lights,  stores,  everything,  in  short, 
attached  to  or  on  board  the  ship  in  aid 
of  her  operations."  Manila  Prize  Cases, 
(1903)  188  U.  S.  254,  23  S.  Ct.  415,  47 
U.  S.    (L.  ed.)   463. 

**  The  words  *  ship  or  vessel  of  war 
belonging  to  the  enemy '  are  sufiSciently 
comprehensive  to  embrace  not  only  every- 


thing essential  to  the  ship's  navigation, 
but  to  the  purposes  of  ner  existence." 
Manila  Prize  Cases,  (1903)  188  U.  S. 
254,  23  S.  Ct.  415,  47  U.  S.  (L.  ed.)  463. 
A  ship  or  vessel  of  war  belonging  to 
an  enemy  includes  armament,  outfit,  and 
appurtenances,  comprising  provisions, 
money  to  pay  the  crew  or  for  necessary 
expenditures,  everything  necessary  to  be 
used  for  the  purposes  of  the  vessel  and 
as  a  vessel  of  war.  The  Infanta  Maria 
Teresa,  (1903)  188  U.  S.  283,  23  S.  Ct. 
412,  47  U.  S.  (L.  ed.)  477. 


Sec.  4623.  [Duties  of  marshal.]  The  marshal  shall  safely  keep  all 
prize-property  under  warrant  from  the  court,  and  shall  report  to  the  court 
any  cargo  or  other  property  that  he  thinks  requires  to  be  unladen  and 
stored,  or  to  be  sold.  He  shall  insure  prize-property,  if  in  his  judgment  it 
is  for  the  interest  of  all  concerned.  He  shall  keep  in  his  custody  all  persons 
found  on  board  a  prize  and  sent  in  as  witnesses,  until  they  are  released  by 
the  prize-commissioners  of  the  court.  If  a  sale  of  property  is  ordered,  he 
shall  sell  the  same  in  the  manner  required  by  the  court,  and  collect  the 
purchase-money,  and  forthwith  deposit  the  gross  proceeds  of  the  sales  with 
the  assistant  treasurer  of  the  United  States  nearest  the  place  of  sale, 
subject  to  the  order  of  the  court  in  the  particular  cause ;  and  each  marshal 
shall  forward  to  the  Secretary  of  the  Navy,  whenever  and  as  often  as  the 
Secretary  of  the  Navy  may  require  it,  a  full  statement  of  the  condition  of 
each  prize  and  of  the  disposal  made  thereof.    [B.  8.] 

Act  of  June  30,  1864,  eh.  174,  13  Stat.  L.  308. 

Sec.  4624.  [Appraisal,   etc.,   of  property  taken  for  Oovemment.] 

Whenever  any  captured  vessel,  arms,  munitions,  or  other  material  arc 
taken  for  the  use  of  the  United  States  before  it  comes  into  the  custody  of 
the  prize  court,  it  shall  be  surveyed,  appraised,  and  inventoried,  by  persons 
as  competent  and  impartial  as  can  be  obtained,  and  the  survey,  appraise- 
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meat,  and  inventory  shall  be  sent  to  the  court  in  which  proceedings  are  to 
be  had;  and  if  taken  afterward,  sufiScient  notice  shall  first  be  given  to 
enable  the  court  to  have  the  property  appraised  for  the  protection  of  the 
rights  of  the  claimants  and  captors.  In  all  cases  of  prize-property  taken 
for  or  appropriated  to  the  use  of  the  Government,  the  Department  for 
whose  use  it  is  taken  or  appropriated  shall  deposit  the  value  thereof  with 
the  assistant  treasurer  of  the  United  States  nearest  to  the  place  of  the 
session  of  the  court,  subject  to  the  order  of  the  court  in  the  cause.    [B.  S.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  314. 


Declaration  of  prior  practice. — This  Act 
is  "  declaratory  of  a  practice  that  had 
previously  existed  by  which  prizes  were 
turned  over  to  the  United  States  at  the 
appraised  value,  sometimes  before  and 
sometimes  after  adjudication,  such  trans- 
fer being  treated  as  a  sale.^  (1879)  16 
Op.  Atty.-Gren.  339. 

"  The  practice  is  settled  that  where  the 
captors  desire  to  take  to  their  own  use 
the  property  captured  as  prize,  its  value 
is  to  be  ascertained  by  sworn  appraisal 
and  deposited  in  court,  or  in  the  treasury, 
subject  to  the  order  of  the  court."  Hie 
Ella  Warley,  (1862)  Blatchf.  Prize  Cas. 
204,  8  Fed.  Cas.  No.  4,370. 

Transfer  to  govenunent  before  con- 
demnation.—  The  District  Court  haa  suffi- 
dent  authority  to  appraise  property  cap- 
tured as  prize,  and  to  transfer  it  to  the 
use  of  the  government  before  condemna- 
tion, at  its  appal  sed  value.  The  EUa 
Warley,  (1862)  Blatchf.  Prize  Cas.  207, 
8  Fed.  Cas.  No.  4,371. 

Vessel  sunk,  but  subsequently  raised  by 
SOveniment.--<Where  a  hostile  vessel  of 
var  has  been  so  far  destroyed  that  she 


cannot  be  brought  in  by  the  naval  force 
that  reduced  her  to  that  condition,  but  she 
is  raised,  reconstructed,  and  appropriated 
to  the  use  of  the  government,  the  statute 
may  be  so  construed  as  to  permit  a  claim 
for  prize  money.  But  a  vessel  raised  and 
subsequently  lost  by  reason  of  her  in- 
juries prior  to  her  appropriation  by  the 
government  is  not  such  a  case  as  will 
permit  the  allowance  of  prize  money.  The 
Infanta  Maria  Teresa,  (1903)  188  U.  S. 
283,  23  S.  Ct.  412,  47  U.  S.  (L.  ed.)  477. 
Vessels  temporarily  disabled* — Where 
vessels  are  run  ashore  and  sunk  by  their 
own  commanders,  with  the  result  that 
they  are  only  temporarily  disable  and 
are  thereafter  raised  by  the  government 
and  saved  for  governmental  use,  they  are 
not  vessels  "  sunk  or  otherwise  destroyed," 
within  the  meaning  of  section  4635,  even 
though  they  cannot  be  repaired  by  any 
means  possessed  by  the  naval  forces  in 
the  places  where  tn^  lie,  but  they  are 
entitled  to  be  treated  aa  prize.  Manila 
Prize  Cases,  (1903)  188  U.  S,  254,  23  S. 
Ct.  415,  47  U.  S.  (L.  ed.)  468. 


Sec.  4625.  [Proceedings  for  adjudication  where  property  is  not  sent 
in.]  If  by  reason  of  the  condition  of  the  captured  property,  or  if  because  the 
whole  has  been  appropriated  to  the  use  of  the  United  States,  no  part  of  it 
haa  been  or  can  be  sent  in  for  adjudication,  or  if  the  property  has  been 
eitirely  lost  or  destroyed,  proceedings  for  adjudication  may  be  commenced 
in  any  district  the  Secretary  of  the  Navy  may  designate ;  and  in  any  such 
case  the  proceeds  of  any  thing  sold,  or  the  value  of  anything  taken  or 
appropriated  for  the  use  of  the  United  States,  shall  be  deposited  with  the 
assistant  treasurer  in  or  nearest  to  that  district,  subject  to  the  order  of  the 
court  in  the  cause.  If,  when  no  property  can  be  sent  in  for  adjudication, 
the  Secretary  of  the  Navy  shall  not,  within  three  months  after  any  capture, 
designate  a  district  for  the  institution  of  proceedings,  the  captors  may  insti- 
tute proceedings  for  adjudication  in  any  district.  And  if  in  any  case  of 
capture  no  proceedings  for  adjudication  are  commenced  within  a  reason- 
able time,  any  parties  claiming  the  captured  property  may,  in  any  district 
court  as  a  court  of  prize,  move  for  a  monition  to  show  cause  why  such  pro- 
ceedings shall  not  be  commenced,  or  institute  an  original  suit  in  such  court 
for  restitution,  and  the  monition  issued  in  either  case  shall  be  served  on 
the  attorney  of  the  United  States  for  the  district,  and  on  the  Secretary  of 
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the  Navy,  as  well  as  on  such  other  persons  as  the  court  shall  order  to  be 
notified.    [B.  8,] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  314. 

To  what  property  applicable. — This  sec-  actually  seised  or  in  the  possession  of  the 

tion  refers  only  to  property  actually  cap-  United    States    forces.      (1898)     22    Op. 

tured  and  not  to  property  which  has  been  Atty.-Gen.   171. 
destroyed     without     ever     having     been 

Sec.  4626.  [Delivery  of  property  on  stipulation.]  No  prize-property 
shall  be  delivered  to  the  claimants  on  stipulation,  deposit,  or  other  security, 
except  where  there  has  been  a  decree  of  restitution  and  the  captors  have 
appealed  therefrom,  or  where  the  court,  after  a  full  hearing  on  the  prepara- 
tory proofs,  has  refused  to  condemn  the  property  on  those  proofs,  and  has 
given  the  captors  leave  to  take  further  proofs,  or  where  the  claimant  of  any 
property  shall  satisfy  the  court  that  the  same  has  a  peculiar  and  intrinsic 
value  to  him,  independent  of  its  market-value.  In  any  of  these  cases,  the 
court  may  deliver  the  property  on  stipulation  or  deposit  of  its  value,  if 
satisfied  that  the  rights  and  interests  of  the  United  States  and  captors,  or  of 
other  claimants,  will  not  be  prejudiced  thereby ;  but  a  satisfactory  appraise- 
ment shall  be  first  made,  and  an  opportunity  given  to  the  district  attorney 
and  naval  prize-commissioner  to  be  heard  as  to  the  appointment  of  apprais- 
ers. Any  money  deposited  in  lieu  of  stipulation,  and  all  money  collected 
on  a  stipulation,  not  being  costs,  shall  be  deposited  with  the  assistant  treas- 
urer, in  the  same  manner  as  proceeds  of  a  sale.    [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  313. 

Sec.  4627.  [When  property  may  be  sold.]  Whenever  any  prize- 
property  is  condemned,  or  at  any  stage  of  the  proceedings  is  found  by  the 
court  to  be  perishing,  perishable,  or  liable  to  deteriorate  or  depreciate,  or 
whenever  the  costs  of  keeping  the  same  are  disproportionate  to  its  value, 
the  court  shall  order  a  sale  of  such  property;  and  whenever,  after  the 
return-day  on  the  libel,  all  the  parties  in  interest  who  have  appeared  in 
the  cause  agree  thereto,  the  court  may  make  such  order;  and  no  appeal 
shall  operate  to  prevent  the  making  or  Execution  of  such  order.    [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  308. 

Exposure  of  vessel  to  great  injury  suffi-  not  sufficient  to  prevent  the  sale  of  such 

dent. —  The  fact   that   a  veBsel   may  be  vessel  by  the  marshal,  on  the  groimd  that 

protected  if  not  wholly  saved  by  a  more  the  condition  of  the  vessel  is  such  as  to 

vigilant  care  bestowed  upon  her  by  her  expose   her   to  great   injury.     The   EUa 

keepers,  and  particularly  by  pumping  her  War  ley,   (1862)   Blatchf.  Prixe  Cas.  218, 

watchfully,   and  by  other   precautionary  8  Fed.  Cas.  No.  4,372. 
acts    requiring    considerable    expense,    is 

Sec.  4628.  [Mode  of  making  sale.]  Upon  a  sale  of  any  prize-property 
by  order  of  the  court,  the  Secretary  of  the  Navy  shall  employ  an  auctioneer 
of  known  skill  in  the  branch  of  business  to  which  any  sale  pertains,  to  make 
the  salo,  but  the  sale  shall  be  conducted  under  the  supervision  of  the 
marshal,  and  the  collecting  and  depositing  of  the  gross  proceeds  shall  be  by 
the  auctioneer  or  his  agent.  Before  any  sale  the  marshal  shall  cause  full 
catalogues  and  schedules  to  be  prepared  and  circulated,  and  a  copy  of  each 
shall  be  returned  by  the  marshal  to  the  court  in  each  cause.  The  marshal 
shall  cause  all  sales  to  be  advertised  fully  and  conspicuously  in  newspapers 
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ordered  by  the  court,  and  by  posters,  and  he  shall,  at  least  five  days  before 
the  sale,  serve  notice  thereof  upon  the  naval  prize-commissioner,  and  the 
goods  shall  be  open  to  inspection  at  least  three  days  before  the  sale.    [iZ.  8.] 

Act  of  June  90,  1864,  ch.  174,  13  Stat.  L.  308. 

Sec.  46291  [Transfer  of  property  to  another  district  for  sale.]  When- 
ever it  appears  to  the  court,  in  the  case  of  any  prize-property  ordered  to  be 
sold,  that  it  will  be  for  the  interest  of  all  parties  to  have  it  sold  in  another 
district,  the  court  may  direct  the  marshal  to  transfer  the  same  to  the  dis- 
trict selected  by  the  court  for  the  sale,  and  to  insure  the  same,  with  proper 
orders  as  to  the  time  and  manner  of  selling  the  same.  It  shall  be  the  duty 
of  the  marshal  so  to  transfer  the  property,  and  keep  and  sell  the  same  in 
like  manner  as  if  the  property  were  in  his  own  district ;  and  he  shall  deposit 
the  gross  proceeds  of  the  sale  with  the  assistant  treasurer  nearest  to  the 
place  of  sale,  subject  to  the  order  of  the  court  in  which  the  adjudication 
thereon  is  pending.  The  necessary  expenses  attending  the  insuring,  trans- 
ferring, receiving,  keeping,  and  selling  the  property  shall  be  a  charge  upon 
it  and  upon  the  proceeds  thereof ;  and  whenever  any  such  expense  is  paid  in 
advance  by  the  marshal,  and  he  is  not  repaid  from  the  proceeds,  any  amount 
not  so  repaid  shall  be  allowed  to  him,  as  in  case  of  expenses  incurred  in 
suits  in  which  the  United  States  is  a  party.  The  Secretary  of  the  Navy 
may,  in  like  manner,  either  by  a  general  regulation  or  by  special  direction 
in  any  cause,  require  a  marshal  to  transfer  any  prize-property  from  the 
district  in  which  the  judicial  proceedings  are  pending,  to  any  other  dis- 
trict for  sale;  and  the  same  proceedings  shall  be  had  as  if  such  transfer 
had  been  made  by  order  of  the  court.    [B.  S.] 

Act  of  June  30,  1864,  ch.  174,  13  8tat.  L.  316. 

It  S.  sec  4630.  This  section  was  aa  follows: 

"  Sec.  4630.  The  net  proceeds  of  all  property  condemned  as  prize,  shall,  when  the 
prize  was  of  superior  or  equal  force  to  the  vessel  or  vessels  making  the  capture,  be 
decreed  to  the  captors;  and  when  of  inferior  force,  one-half  shall  be  decreed  to  the 
United  States  and  the  other  half  to  the  captors,  except  that  in  case  of  privateers  and 
letters  of  marque,  the  whole  shall  be  decreed  to  the  captors,  unless  it  shaU  be  other- 
wise provided  in  the  commissions  issued  to  such  vessels.''  Act  of  June  30,  1864,  ch.  174, 
13  Stat.  L.  309. 

It  was  superseded  by  the  Act  of  March  3,  1809,  ch.  413,  i  13,  infra,  p.  310,  which 
repealed  all  provisions  of  law  authorizing  the  distribution  of  prize  money  or  bounty. 


Libel  for  salrage  of  vessel  transferred  to 
another  district  for  sale. — A  vessel  con- 
demned as  a  prize  and  transferred  by  the 
marshal  to  another  district  for  sale,  is 
stiU  under  the  jurisdiction  of  the  court 
of  condemnation,  and  she  may  not  be 
libeled  in  the  diatrict  to  which  she  was 
transferred  for  salvage  services  rendered 
in  such  district.  The  remedy  is  either  by 
intervention  *  in  the  proceedings  in  the 
court  of  condemnation,  or  by  application 
direct  to  the  government  at  Washington, 
for  reasonable  compensation  for  such 
services  as  may  have  been  voluntarily 
rendered  in  the  emergency.  In  re  White 
Star  Towing  Co.,  (S.  D.  Qa.  1898)  91 
Fed.  285. 

Right  to  prise  money  by  statute  only. — 
"The  right  of  vessels  of  the  navy  of  the 
United  States  to  prize  money  comes  only 


in  virtue  of  grant  or  permission  from  the 
United  States,  and  if  no  Act  of  Congress 
sanctions  a  claim  to  it,  it  does  not  ex- 
ist." The  Siren,  (1871)  13  Wall.  389,  20 
U.  S.    (L.  ed.)   606. 

Why  prize  money  is  given. —  Prize 
money  is  given  as  an  inducement  to  enter 
the  service  of  the  United  States  and  per- 
form the  duties  connected  therewith  with 
bravery  and  fidelity.  Cole  v.  U.  S., 
(1899)   34  Ct.  01.  446. 

Title  to  captured  property. — "  When 
property  is  captured  on  land  by  a  bellig- 
erent, the  title  passes  and  is  vested,  so 
soon  as  the  capture  is  complete,  and  the 
property  then  belongs  absolutely  to  the 
sovereign.  In  regard  to  a  j)rize  taken  at 
sea,  the  right  of  property  is  not  changed 
by  the  seizure  alone.  The  prize  remains 
in    the    hands    of    the    captor    lawfully 
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sequestrated,  under  a  species  of  trustee- 
ship, awaiting  a  trial  at  law  in  the  courts 
of  the  nation  seizing  it.  While  undergoing 
the  processes  of  law  necessary  to  ascer- 
tain its  character,  it  is  exempt  from  all 
power  of  the  captors  other  than  that  of 
safe  keeping  for  the  purposes  of  trial  and 
of  determining  its  culpaoility.  Until  the 
decree  of  the  prize  court  has  transferred 
the  title  of  the  prize  to  the  capturing 
power  the  lawful  proprietorship  continues 
with  the  original  possessor,  suoject  to  no 
other  use  or  appropriation  by  its  occupant 
than  that  of  safe  keeping  under  arrest, 
pending  judicial  proceedings  seeking  its 
forfeiture."  The  Peterhoff,  (1865) 
Blatchf.  Pi'ize  Cas.  620,  19  Fed.  Cas.  No. 
11,025. 

"Vessels  making  the  capture." — "If 
none  of  the  other  vessels  were  within  sig- 
nal distance  none  of  them  were  '  vessels 
making  the  capture,'  within  the  meaning 
of  section  4630.  The  phrase  must  be 
taken  to  be  used  in  that  section  in  the 
same  sense  in  which  it  is  used  in  sec- 
tion 4632,  where  it  is  opposed  to  vessels 
within  signal  distance  and  is  defined  as 
meaning  "*  vessels  present  at  and  render- 
ing actual  assistance  in  the  capture.' " 
Mangrove  Prize  Money,  (1903)  188  U.  S. 
720,  23  S.  Ct.  343,  47  U.  S.  (L.  ed.)   664. 

Where  two  ironclads,  blocking  the  same 
port,  were  attacked  by  an  ironclad  of  the 
enemy,  which  was  captured  by  them,  it 
was  held,  in  The  Iron-clad  Rain  Atlanta, 
(1864)  2  Sprague  251,  2  Fed.  Cas.  No. 
619,  and  afjirmed  in  (1866)  3  Wall.  425, 
18  U.  S.  (L.  ed.)  253,  that  both  were  en- 
titled to  share  alike  in  the  proceeds  of  the 
prize,  although  all  the  shots  fired  caus- 
ing the  surrender  came  from  one  of  the 
ironclads,  the  other  receiving  the  fire  of 
the  enemy  and  reserving  her  own  fire  for 
the  purpose  of  engaging  at  close  range, 
and  prevented  therefrom  by  the  surrender. 

Vessels  within  signal  distance. — *'It 
cannot  be  contended  that  vessels  too  far 
away  to  share  in  the  prize  as  being  within 
signal  distance  can  snare  under  the  more 
immediate  title  of  vessels  making  the  cap- 
ture on  the  ground  of  some  more  remote 
contribution  to  the  result.  Vessels  within 
signal  distance  and  able  to  render  effective 
aid  are  let  in,  it  is  true,  presumably  be- 
cause they  are  taken  to  contribute  to  the 
result,  but  a  remote  contribution  is  ex- 
cluded." Mangrove  Prize  Money,  (1903) 
188  U.  S.  720,  23  S.  Ct.  343,  47  U.  S. 
(L.  ed.)    664. 

Prize  to  United  States  only. —  In  The 
Siren,  (1868)  1  Lowell  280,  22  Fed.  Cas. 
No.  12,911,  it  was  held  that  "The  Prize 
Act  of  1864  (13  Stat.  306),  does  not  ex- 
haust the  subject  of  prize  or  no  prize. 
There  may  still  be  captures  which  go  to 
the  United  States  only  and  not  to  the 
captors,  and  there  may  be  prize  without 
captors." 

Vessels   captured  by   army   and   navy 


combined. — "  Prize  money  or  bounty  in 
lieu  of  it  is  not  allowed  by  laws  of  Con- 
gress where  vessels  of  the  enemy  are  cap- 
tured or  destroyed  by  the  navy  with  the 
co-operation  of  the  army.  To  win  either, 
the  navy  must  achieve  its  success  without 
the  direct  aid  -of  the  army,  by  maritime 
force  only.  No  pecuniary  reward  is  con- 
ferred for  anything  taken  or  destroyed  by 
the  navy  when  it  acts  in  conjunction  with 
with  the  army  in  the  capture  of  a  forti- 
fied position  of  the  enemy,  though  the 
meritorious  services  and  gallant  conduct 
of  its  officers  and  men  may  justly  entitle 
them  to  honorable  mention  in  the  history 
of  the  country."  Porter  v.  U.  S.,  (1883) 
106  U.  S.  607,  1  S.  Ct.  539,  27  U.  S. 
(L.  ed.)  286. 

There  is  no  Act  giving  prize  to  the 
navy  in  cases  of  joint  capture  by  the 
army  and  navy,  and  in  cases  of  such  cap- 
ture the  capture  inures  exclusively  to  the 
benefit  of  the  United  States.  The  Siren, 
(1871)  13  W^all.  389,  20  U.  S.  (L.  ed.)  506. 

What  vessels  included  in  determination 
of  relative  forces. — Where  vessels  are  not 
within  signal  distance  of  another  vessel 
making  a  capture,  they  may  not  be  taken 
into  account  in  the  determination  of  the 
question  of  the  superiority  of  force  of  the 
captured  vessel,  although  their  presence 
may  have  been  a  motive  for  the  surren- 
der. Mangrove  Prize  Money,  (1903)  188 
U.  S.  720,  23  S.  Ct.  M3,  47  U.  S.  (L.  ed.) 
664. 

A  vessel  within  signal  distance  of  a 
vessel  making  a  capture  is  to  be  included 
in  the  determination  of  the  relative  force 
of  the  captors  and  the  prize.  The  Iron- 
clad Ram  Atlanta,  (1864)  2  Sprague  251, 
2  Fed.  Cas.  No.  619,  affirmed  (1866)  3 
Wall.  426,  18  U.  S.  (L.  ed.)  253. 

Land  batteries,  mines,  etc,  not  included. 
— In  determining  whether  the  enemy's 
vessels  were  of  inferior  or  superior  force 
to  the  American  vessels  engaged,  the  land 
batteries,  mines,  and  torpedoes  not  con- 
trolled by  those  in  charge  of  the  enemy's 
vessels,  but  which  supported  those  vessels, 
are  to  be  excluded  altogether  from  con- 
sideration, and  the  size  and  armaments 
of  the  enemy's  vessels,  together  with  the 
number  of  men  upon  them,  are  alone  to  be 
regarded.  Dewey  r.  U.  S.,  (1900)  178  U. 
S.  510,  20  S.  Ct.  981,  44  U.  S.  (L.  ed.) 
1170. 

Effect  of  capture  on  pay. — ^The  capture 
of  the  enemy's  property  does  not  increase 
naval  pay  proper,  but  enlarges  the  right 
to  compensation.  Cole  v.  U.  S.,  (1899)  34 
Ct.  CI.  446. 

The  statutory  lien  of  a  seaman  for 
wages  is  not  applicable  as  against  the 
higher  and  older  titles  of  the  captors  of 
the  vessel  as  a  prize  of  war,  or  as  against 
the  title  of  the  Uniti^d  States  to  such  ves- 
sel as  prize.  U.  S.  t*.  The  Sally  Magee. 
(1866)  4  Int.  Rev.  Rec.  134,  27  Fed.  Oas. 
No.  16,216. 
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Semissioii  of  forfeiture  by  President. —  United  States.    His  jurisdiction  in  these 

"The   President  has   authority  to  grant  matters  rests  upon  his  pardoning  power 

remission  of  forfeiture  in  oases  of  prizes  as  defined  in  section  2,  article  11,  of  the 

oi  war  after  the  vessels  have  been  con-  Constitution."     (1901)  23  Op.  Atty.-Gen. 

demned,  but  before  the  prize  money  has  360. 
been   deposited    in   the  treasury    of   the 

Sec.  4631.  [I>istribution  of  proceeds  to  captors.]  All  prize-money 
adjudged  to  the  captors  shall  be  distributed  in  the  following  proportions : 

First.  To  the  commanding  officer  of  a  fleet  or  squadron,  one-twentieth 
part  of  all  prize  money  awarded  to  any  vessel  or  vessels  under  his  immedi- 
ate command. 

Second.  To  the  commanding  officer  of  a  division  of  a  fleet  or  squadron, 
on  duty  under  the  orders  of  the  commander-in-chief  of  such  fleet  or  squad- 
ron, a  sum  equal  to  one-fiftieth  part  of  any  prize-money  awarded  to  a  vessel 
of  such  division  for  a  capture  made  while  under  his  command,  such  fiftieth 
part  to  be  deducted  from  the  moiety  due  to  the  United  States,  if  there  be 
such  moiety,  otherwise  from  the  amount  awarded  to  the  captors;  but  such 
fiftieth  part  shall  not  be  in  addition  to  any  share  which  may  be  due  to  the 
commander  of  the  division,  and  which  he  may  elect  to  receive,  as  commander 
of  a  single  ship  making  or  assisting  in  the  capture. 

Third.  To  the  fleet-captain,  one-hundredth  part  of  all  prize-money 
awarded  to  any  vessel  or  vessels  of  the  fleet  or  squadron  in  which  he  is  serv- 
ing, except  in  a  case  where  the  capture  is  made  by  the  vessel  on  board  of 
which  he  is  serving  at  the  time  of  such  capture ;  and  in  such  case  he  shall 
share,  in  proportion  to  his  pay,  with  the  other  officers  and  men  on  board 
such  vessel. 

Fourth.  To  the  commander  of  a  single  vessel,  one-tenth  part  of  all  the 
prize-money  awarded  to  the  vessel  under  his  command,  if  such  vessel  at 
the  time  of  the  capture  was  under  the  command  of  the  commanding  officer 
of  a  fleet  or  squadron,  or  a  division,  and  three-twentieths  if  his  vessel  was 
acting  independently  of  such  superior  officer. 

Fifth.  After  the  foregoing  deductions,  the  residue  shall  be  distributed 
and  proportioned  among  all  others  doing  duty  on  board,  including  the 
fleet-captain,  and  borne  upon  the  books  of  the  ship,  in  proportion  to  their 
respective  rates  of  pay  in  the  service.     [B,  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  309. 

This  section  was  amended  by  an  Act  of  June  8,  1874,  ch.  266^  18  Stat.  L.  63,  which 
provided  that  the  second  and  third  paragraphs  of  section  10  of  the  Act  of  June  30, 
1864,  ch.  174,  13  Stat.  L.  300,  which  was  incorporated  into  the  foregoing  K.  S.  sec. 
4631  as  paragraphs  "  First "  and  "  Second "  shall  apply  to  officers  serving  in  those 
positions  from  April,  eighteen  hundred  and  sixty-one,  (the  commencement  of  the  late 
war)  and  the  shares  sheul  be  paid  in  the  manner  as  provided  for  division-commanders 
in  said  second  paragraph,  saia  payments  to  be  made  out  of  the  naval  pension  fund; 
and  all  acts  inconsistent  with  the  provisions  of  this  act  be,  and  the  same  are  hereby, 
repealed. 

The  provisions  of  this  section  as  amended  and  of  the  following  three  sections 
of  the  text  were  supers^ed,  in  so  far  as  they  relate  to  the  distribution  of  prize 
money,  by  the  Act  of  March  3,  1890,  ch.  413,  J  13,  supra,  p.  310,  but  they  were 
made  to  apply  to  the  distribution  of  ransom  money,  salvage,  etc.,  by  R.  S.  sec. 
4642,  infra,  p.  327,  and  to  the  distribution  of  salvage  on  recapture  by  R.  S.  sec. 
4652,  infra,  p.  330. 

Theory  of  general  regulations. — *'  Those  more  suitable  to  the  rank  of  command- 
roles  would  seem  to  have  been  framed  ing  officers  to  grant  them  a  certain  frac- 
^ipon  the  theory  that  in  making  general  .  tional  part  than  to  determine  their  shares 
r^ulations  for  the  distribution  of  priase  by  their  rates  of  pay  like  subordinate 
money,  it  is  more  just  an'd  equitable  and  officers  and  men,  and  upon  the  supposi* 
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tion  that  the  fractional  part  awarded  to 
the  commander  of  a  single  ship  will 
usually  be  more  than  equivalent  to  a 
share  proportioned  to  his  rate  of  pay." 
U.  S.  V.  Steever,  (1886)  113  U.  S.  747,  5 
S.  Ct.  7^,  28  U.  S..(L.  ed.)  1133,  affirm- 
ing (1884)   19  Ct.  a.  61. 

Nature  of  grant. — "  The  law  regulating 
the  distribution  of  prize  money  among 
naval  captors  is  a  conditional  grant  by 
Congress,  and  as  soon  as  the  conditions 
are  fulfilled  the  grant  becomes  absolute.*' 
(1864)  11  Op.  Atty.-Gen.  102. 

"Ship**  defined.— In  U.  S.  v.  Steever, 
(1885)  113  U.  S.  747,  6  S.  Gt.  765,  28 
U.  S.  (L.  ed.)  1133,  affirming  (1884)  19 
Ct.  Gl.  61,  it  was  held  that  the  word 
"  ship "  in  prior  acts  "  in  the  few  in- 
stances in  which  it  occurs,  has  no  re- 
stricted sense  implying  three  square- 
rigged  masts  or  any  masts  at  all,  but  is 
synonymous  with  the  general  words 
*  vessel  of  the  navy,'  or  simply  *  vessel,'  as 
used  throughout  the  Act,  and  comes 
within  tiie  definition  of  section  32,  by 
which,  in  the  term  'vessels  of  the  navy,' 
are  to  be  included  for  the  purposes  of 
this  Act  all  armed  vessels  officered  and 
manned  by  the  United  States  and  under 
the  control  of  the  department  of  the 
navy." 

Law  at  time  of  eaptuxe  governs. — "  The 
provision  of  law,  as  to  proportions,  exist- 
ing at  the  time  of  the  capture,  governs 
the  distribution  of  prize  money."  (1864) 
11  Op.  Atty.-Gen.  102. 

Rewards  in  special  eases. — "  The  courts 
cannot  depart  from  the  express  law  be- 
cause of  the  peculiar  bravery  or  merit 
of  the  captors,  or  any  of  them,  in  a  par- 
ticular case."  U.  S.  f.  Steever,  (1886) 
113  U.  S.  747,  6  S.  Ct.  765,  28  U.  S.  (L. 
ed.)  1133;  The  Iron-dad  Atlanta,  (1866) 
3  Wall.  426,  18  U.  S.  (L.  ed.)  253; 
Porter  t\  U.  S.,  (1882)  106  U.  S.  607,  1 
S.  Ct.  539,  27  U.  S.  (L.  ed.)  286;  The 
Brig  Joseph,  (1813)  1  Gall.  545,  18  Fed. 
Cas.  No.  7,633;  The  Anglia,  (1863) 
Blatchf.  Prize  Cas.  566,  1  Fed.  Cas.  No. 
391. 

Effect  of  removal  of  charge  of  desertion. 
— ^When  a  charge  of  desertion  is  removed 
hj  competent  authority  all  the  original 
rights  of  compensation  are  restored  and 
the  conditions  are  the  same  as  if  no 
charge  had  been  made.  Cole  v.  U.  S., 
(1899)   34  Ct.  CI.  446. 

**  The  share  of  the  admiral  commanding 
the  squadron  is  not  increased  if  the  cap- 
ture IS  made  by  his  flagship  nor  dimin- 
ished if  it  is  made  without  his  participa- 
tion or  knowledge  bv  another  ship  belong- 
ing to  his  command."  U.  S.  v.  Steever, 
(1885)  113  U.  S.  747,  5  S.  Ct.  765,  28 
U.  S.   (L.  ed.)    1133. 

Effect  of  disobedience  to  orders. — ^A  com- 
modore who,  without  authority  and  in  dis- 
obedience of  the  orders  of  the  Navy  De- 
partment, usurped  command  of  a  ITnited 


States  vessel,  cannot  elaim  any  share  of 
the  prizes  captured  by  that  vessel.  ( 1865 ) 
11  Op.  Atty.-Gen.  147. 

Share  of  oommander  not  aooording  to 
rank. —  The  cc»nmander  of  a  single  ship  is 
by  the  prize  law  aforesaid  restricted  to 
one-tenth  or  three-twentieths  (as  the  case 
may  be)  of  the  prize  money  awarded  to 
his  vessel,  and  cannot  share  according  to 
his  rank  where  that  would  give  him  more. 
(1876)   16  Op.  Atty.-Gen.  63. 

Share  of  disabled  commander. —  ''The 
share  of  the  commander  of  a  ship  is  the 
same  whether  he  is  leading  in  action  or 
lying  disabled  in  his  berth."  U.  S.  c. 
Steever,   (1885)    113  U.  S.  747,  5  S.  Ct. 

765,  28  U.  S.  (L.  ed.)  1133. 

Share  of  one  in  command  by  illegal 
order. — ^A  commander  on  board  a  vessel 
by  an  illegal  order  of  a  commodore  is  not 
entitled  to  share  in  the  prizes  captured 
while  thus  aboard  that  vessel.  (1866)  11 
Op.  Atty.-Gen.  147. 

A  launch  attached  to  a  fleet  is  a  single 
ship  within  the  meaning  of  the  Prise  Act 
of  1864,  and  her  commander  is  entitled  to 
one-tenth  part  of  the  prize  money  awarded 
and  not  to  an  amount  in  proportion  to 
his  pay,  and  the  other  officers  and  the 
crew  are  entitled  to  share  in  accordance 
with  their  respective  rates  of  pay.  U.  8. 
f?.  Steever,  (1886)  113  U.  8.  747,  6  S.  Ct. 

766,  28  U.   S.    (L.   ed.)    1133,  affirming 
(1884)   19  Ct.  CI.  51. 

**  In  the  service." —  "  These  words  do  not 
necessarily  mean -anything  more  than  that 
the  distribution  should  be  limited  to  those 
serving  aboard  the  ship."  The  Rita,  (D. 
C.  S.  C.  1898)  89  Fed.  763. 

**  The  words  '  respective  rates  of  pay  ia 
the  service  *  signify  the  rates  of  pay  actu- 
ally established  and  to  which  the  parties 
concerned  were  entitled  at  the  time  of  the 
capture  of  the  prise."  (1876)  16  Op. 
Atty.-Gen.  63. 

Effect  of  promotion  and  increased  rate 
of  pay^ —  The  promotion  of  a  naval  officer 
to  whom  prize  money  is  distributable  in 
proportion  to  his  pay,  conferred  after  iUxe 
date  of  the  capture  of  the  prize,  cannot 
affect  the  distribution  of  the  fund,  even 
though  by  the  promotion  he  became  en- 
titled to  increased  pay  from  and  including 
that  date.  In  such  case  the  rate  of  pay 
which  the  officer  was  in  receipt  of  wnen 
the  capture  was  made,  not  the  increased 
pay  resulting  from  the  promotion  after- 
wards bestowed,  is  the  measure  of  his 
allowance  under  that  provision.  (1876) 
15  Op.  Atty.-Gen.  63. 

Distribution  according  to  rate  of  pay  at 
time  of  capture. — ^"The  direction  in  the 
Prize  Act  to  make  distribution  among 
inferior  officers  and  men  '  according  to 
their  respective  rates  of  pay  in  the  serv- 
ice' naturally  implies  the  rates  of  their 
pay  at  the  time  of  the  capture,  b^  rela- 
tion to  which  the  subsequent  distribution 
is  made,  and  not  those  rates  as  affected 
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by  promotions  after  the  capture  and  be- 
fore decree  or  distribution,  although  such 
promotions  as  far  as  affects  rank,  and 
possibly  ordinary  pay,  date  from  the  day 
of  the  capture."  U.  S.  v,  Steever,  ( 1885) 
113  U.  8.  747,  5  S.  Ct.  766,  28  U.  S.  (L. 
ed.)  1133,  afflrminq  (1884)  19  Ct  CI.  51. 
Effect  of  omission  to  keep  books. — 
^  The  books  of  a  ship  are  but  the  usual 
evidence  of  service  on  board;  and  neither 
the  omission  to  keep  books  nor  the  neglect 
of  the  proper  officer  to  enter  names  upon 
them  can  oe  held  to  cut  off  those  lawfully 
assigned  to  duty  on  board,  and  actually 
doing  such  duty,  from  participation  in 
price  money  awarded  to  tne  ship."  U.  S. 
r.  Steever,  (1885)  113  U.  S.  747,  5  S.  Ct. 
765,  28  U.  S.  (Lr.  ed.)   1133. 


Right  of  marines  to  prise  money. — 
Marines  serving  with  the  navy  and  borne 
on  the  books  of  the  ship  are"^  entitled  to 
share  in  the  prize  money  awarded  to  that 
ship.  Reid  v,  U.  S.,  (1883)  18  Ct.  Ci.  626. 
And  see  further  Gates  t;.  U.  S.,  (1903) 
38  Ct.  CI.  52 ;  Chadwick  v.  U.  S.,  ( 1901 ) 
36  Ct.  Gi.  471;  KimbaU  t?.  U.  S.,  (1901) 
36  Ct.  a.  462;  Stovel  V.  U.  S.,  (1901)  36 
Ct.  CI.  392;  Engagement  at  Manila  Bay, 
(1901)  36  Ct.  CI.  206;  Engagement  off 
Santiago  Bay,  (1901)  36  Ct.  CI.  200; 
Sampson  r.  U.  S.,  (1901)  36  Ct.  Ci. 
194;  Sampson  r.  U.  S.,  (1900)  35  Ct. 
a.  678;  Blandin  V.  U.  S.,  LIOOO)  35 
Ct.  CI.  568;  Dewey  v.  U.  S.,  (IWO)  35 
Ct.  CI.  172. 


Sec.  4632.  [What  vessels  are  entitled  to  share.]  All  vessels  of  the 
Navy  within  signal-distance  of  the  vessel  or  vessels  maldng  the  capture, 
tinder  sach  circumstances  and  in  such  condition  as  to  be  able  to  render 
eflfeetive  aid,  if  required,  shall  share  in  the  prize ;  and  in  case  of  vessels  not 
in  the  Navy,  none  shall  be  entitled  to  share  except  the  vessel  or  vessels 
making  the  capture ;  in  which  term  shall  be  included  vessels  present  at  and 
rendering  actual  assistance  in  the  capture.    [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  309.  See  the  notes  to  the  preceding  R.  S. 
sec.  4€31. 


**  Within  ngnal  distance  means  within 
ft  distance  at  which  signals  can  be  so 
made  oat  that  communications  to  and 
from  can  be  inteUigently  exchanged.^' 
The  Ella  &  Anna,  (1864)  2  Sprague  267, 
8  Fed.  Cas.  No.  4,368. 

Ability  to  render  aid  necessary. —  "  The 
words  'within  signal  distance'  must  be 
read  in  connection  with  the  further  words 
'under  such  circumstances  and  in  such 
condition  as  to  be  able  to  render  effective 
aid,  if  required.' "  Mangrove  Prize  Money, 
(1903)  188  U.  8.  720,  23  S.  Ct.  343,  47 
U.  S.   (L.  ed.)  664. 

Vessel  incapable  of  rendering  aid. —  "  It 
Is  not  sufficient  in  order  to  entitle  a  ves- 
sel to  share  in  the  distribution  of  a  prize 
that  it  was  within  signal  distance  and 
formed  part  of  the  force  oonunanded  by 
the  officer  who  made  the  capture,  if  its 
situation  was  such  that  it  could  not  have 
rendered  any  assistance  in  the  actual  con- 
flict in  which  the  prize  was  taken."  The 
Selma,  (1865)  1  Lowell  30,  21  Fed.  Cas. 
No.  12,647. 

Distance  and  sixe  of  signal  flags. — A  ves- 
sel provided  with  signal  flags  about  three 
feet  by  four  in  size  is  not  within  signal 
distance  of  other  vessels  twelve  or  fifteen 
miles  away,  so  that  the  latter  vessels 
would  be  entitled  to  share  in  the  proceeds 
of  a  prize  captured  by  the  former.  Man- 
grove Prize  Money,  (1903)  188  U.  S.  720, 
23  S.  Ct.  343,  47  U.  S.  (L.  ed.)  664. 

Possibility  of  visibility  of  signals  insuffi- 
cient.—  "  Where  signals  were  not  actually 
teen  from  the  mast-head  and  answered. 


and  the  answers  seen,  it  is  not  enough  to 
show  that  thev  might  have  been  seen  from 
the  mast-head  but  not  from  the  deck." 
The  Ella  ft  Anna,  (1864)  2  Sprague  267, 
8  Fed.  Cas.  No.  4,368. 

Signals  visible  from  what  part  of  ship. 
—  **A  vessel  claiming  to  share  with  the 
actual  captor  must  show  her  position  to 
have  been  such  at  the  time  of  me  capture 
that  the  usual  signals,  if  such  had  been 
made  in  the  usuu  way,  from  the  actual 
captor,  could  have  been  read  or  under- 
stood from  the  deck  or  top-gallant  fore- 
castle of  the  vessel  so  claiming  to  share." 
The  £lla,  (1865)  2  Int.  Rev.  Rec.  117, 
8  Fed.  Cas.  No.  4,367. 

Signals  visible  under  existing  drcum- 
stanees. —  "  To  give  such  vessels  a  right  to 
participate  in  the  proceeds  it  must  appear 
that  they  were  within  a  distance  at  which 
signals  could  have  been  seen  in  the  state 
of  atmosphere  and  other  circumstances 
existing  at  the  time;  and  it  is  not  enough 
to  place  them  within  a  distance  at  which 
signals  might  have  been  seen  under  other 
circumstances."  The  Blla  &  Anna,  (1864) 
2  Sprague  267,  8  Fed.  Cas.  No.  4,368. 

Rights  of  coUier. — ^A  vessel  loaded  with 
coal,  whose  crew  had  never  been  enlisted 
in  the  navy  and  whose  armament  was 
merely  for  the  purpose  of  protection  from 
boat  attacks,  but  not  for  offensive  opera- 
tion, is  not  entitled  to  share  in  the  pro- 
ceeds of  the  prize  under  the  provisions  of 
this  section,  although  she  may  have  on 
board  a  naval  officer,  whose  duty  it  was 
to  take  general  charge  of  the  vessel  but 
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not  to  interfere  with  the  internal  man-  that  claim  to  participate  in  the  proceeds 

agement  and  dificipline  of  the  ship,  even  solely    on    the    ground    that    they    were 

though  such  vessel  was  in  reserve  during  within  signal  distance,  have  the  burden 

the  action  within  signaling  distance.   Ma-  of  proof  upon  them  to  establish  all  the 

nila  Prize  Cases,  (1903)  188X1.8.264^23  facts   necessary   to   sustain   their   claim. 

S.  Ct.  415,  47  U.  S.  (L.  ed.)  463.  The  Ella  &  Anna,  (1864)  2  Sprague  267, 

Burden    of   proof. —  Where   a   prize   is  8  Fed.  Gas.  No.  4,368. 
made  by  one  vessel  alone,  other  vessels 

Sec.  4633.  [What  officers  are  entitled  to  share.]  No  commanding 
oflficer  of  a  fleet  or  squadron  shall  be  entitled  to  receive  any  share  of  prizes 
captured  by  any  vessel  or  vessels  not  under  his  command,  nor  of  such  prizes 
as  may  have  been  captured  by  any  vessels  intended  to  be  placed  under  his 
command,  before  they  have  acted  under  his  orders.  Nor  shall  the  com- 
manding officer  of  a  fleet  or  squadron,  leaving  the  station,  where  he  had 
command,  have  any  share  in  the  prizes  taken  by  ships  left  on  such  station 
after  he  has  gone  out  of  the  limits  of  his  command,  nor  after  he  has  trans- 
ferred his  command  to  his  successor.  No  officer  or  other  person  who  shall 
have  been  temporarily  absent  on  duty  from  a  vessel  on  the  books  of  which 
he  continued  to  be  borne,  while  so  absent,  shall  be  deprived,  in  consequence 
of  such  absence,  of  any  prize-money  to  which  he  would  otherwise  be  entitled. 
And  he  shall  continue  to  share  in  the  captures  of  the  vessels  to  which  he 
is  attached,  until  regularly  discharged  therefrom.     [R.  S,] 

Act  of  June  30,  18(M,  ch.  174,  13  Stat.  L.  309.  See  the  notes  to  R.  S.  sec.  4631, 
supra,  p.  321. 

Officer  absent  on  private  business. — ^^An  affairs,  is  not  entitled  to  share  in  prises 

officer  of  the  fleet  fU>8ent  with  leave  from  captured  during  his  absence."     (1865)  11 

the  command  to  which  he  is  attached,  for  Op.  Atty.-6en.  327. 
the  purpose  of  attending  to  his  private 

Sec.  4634.  [Determination  of  shares.]  Whenever  a  decree  of  condem- 
nation is  rendered,  the  court  shall  consider  the  claims  of  all  vessels  to  par- 
ticipate in  the  proceeds,  and  for  that  purpose  shall,  at  as  early  a  stage  of 
the  cause  as  possible,  order  testimony  to  be  taken  tending  to  show  what 
part  should  be  awarded  to  the  captors,  and  what  vessels  are  entitled  to 
share ;  arid  such  testimony  may  be  sworn  to  before  any  judge  or  commis- 
sioner of  the  courts  of  the  United  States,  consul  or  commercial  agent  of  the 
United  States,  or  notary  public,  or  any  oflficer  of  the  Navy  highest  in  rank, 
reasonably  accessible  to  the  deponent.  The  court  shall  make  a  decree  of 
distribution,  determining  what  vessels  are  entitled  to  share  in  the  prize, 
and  whether  the  .prize  was  of  superior,  equal,  or  inferior  force  to  the  veSssel 
or  vessels  making  the  capture.  The  decree  shall  recite  the  amount  of  the 
gross  proceeds  of  the  prize  subject  to  the  order  of  the  court,  and  the  amount 
deducted  therefrom  for  costs  and  expenses,  and  the  amount  remaining  for 
distribution,  and  whether  the  whole  of  such  residue  is  to  go  to  the  captors, 
or  one-half  to  the  captors,  and  one-half  to  the  United  States.    [J8.  8.] 

Act  of  June  30,  ISM,  ch.  174,  13  Stat.  L.  909.  See  the  notes  to  R.  S.  seo.  4631, 
supra,  p.  321. 

R.  S.  sec.  4635.    This  section  was  as  follows: 

**  Sec.  4635.  A  bounty  shall  be  paid  by  the  United  States  for  each  person  on  board 
any  ship  or  vessel  of  war  belonging  to  an  enemy  at  the  commencement  of  an  engagement, 
which  is  sunk  or  otherwise  destroyed  in  such  engagement  by  any  ship  or  vessel  belonging 
to  the  United  States  or  which  it  may  be  necessary  to  destroy  in  consequence  of  injuries 
sustained  in  action,  of  one  himdred  dollars,  if  the  enemy's  vessel  was  of  inferior  foroe^ 
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and  of  two  hundred  dollars,  if  of  equal  or  superior  force,  to  be  divided  among 
the  officers  and  crew  in  the  same  manner  as  prize  money;  and  when  the  actual 
number  of  men  on  board  any  such  vessel  cannot  be  satisfactorily  ascertained,  it 
shall  be  estimated  according  to  the  complement  fillowed  to  vessels  oi  its  class  in  the 
Navy  of  the  United  States;  and  ther«  shall  be  paid  as  bounty  to  the  captors  of  any 
vessel  of  war  captured  from  an  enemy,  which  tney  may  be  instructed  to  destroy,  or 
which  is  immediately  destroyed  for  the  public  interest,  but  not  in  consequence  of  injuries 
received  in  action,  fifty  dollars  for  every  person  who  shall  be  on  board  at  the  time  of 
such  capture."     Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 

It  was  repealed  by  the  Act  of  March  3,  1899,  ch.  413,  §  13,  supra,  p.  310,  which 
abolished  bounties  or  prizes  for  destruction  of  enemies'  vessels. 

The  Act  of  March  3,  1891,  ch.  831,  31  Stat.  L.  1052,  provided  as  follows: 

"  That  the  payment,  to  officers  and  enlisted  men  severally  entitled,  of  the  judgments 
of  the  Court  of  Claims  for  bounty  for  destruction  of  enemy's  vessels,  under  section 
forty-six  hundred  and  thirty-five  of  the  Revised  Statutes,  be  made  on  settlements  by 
the  Auditor  for  the  Navy  Department  ih  the  manner  prescribed  by  law  and  Treasury 
regulation  for  the  payment  of  prize  money,  the  distribution  of  such  individual  share 
to  be  in  accordance  with  the  orders,  rules,  and  findings  of  the  Court  of  Claims." 

This  provision  was  repeated  in  the  Act  of  Feb.  14,  1902,  ch.  17,  32  Stat  L.  27. 

Sec.  4636.  [Appeals  and  amendments  in  prize  oases.]  The  Supreme 
Court  may,  if,  in  its  judgment,  the  purposes  of  justice  require  it,  allow  any 
amendment,  either  in  form  or  substance,  of  any  appeal  in  prize  cases,  or 
allow  a  prize  appeal  therein,  if  it  appears  that  any  notice  of  appeal  or  of 
intention  to  appeal  was  filed  with  the  clerk  of  the  district  court  within 
thirty  days  next  after  the  rendition  of  the  final  decree  therein.    [R,  S.] 

Act  of  March  3,  1873,  ch.  230,  17  Stat.  L.  556. 

Similar  provisions  were  made  by  R.  S.  sees.  1006,  1009.  See  Jttdiciabt,  vol.  6, 
pp.  198,  160. 

The  jurisdiction  of  the  Supreme  Court  in  prize  cases  is  determined  by  Judicial  Code, 
H  238  and  250.    See  Judiciaby,  vol.  5,  pp.  794,  913. 

R.  8.  sec.  696  was  as  follows : 

"  Sec.  696.  An  appeal  shall  be  allowed  to  the  Supreme  Court  from  all  final  decrees 
of  any  circuit  court  in  prize  causes  depending  therein  on  the  thirtieth  day  of  June, 
eighteen  hundred  and  sixty-four,  in  the  same  manner,  and  subject  to  the  same  con* 
ditions  as  appeals  in  prize  causes  from  the  district  courts." 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 

This  may  be  regarded  as  obsolete,  and  was  repealed  by  Judicial  Code,  §  297.  See 
Judiciaby,  vol.  5,  p.  1085. 


Sec.  4637.  [Powers  of  district  court  after  appeal.]  Notwithstanding 
any  appeal  to  the  Supreme  Court,  the  district  court  may  make  and  execute 
aU  necessary  orders  for  the  custody  and  disposal  of  the  prize-property ;  and 
in  case  of  appeal  from  a  decree  of  condemnation,  may  still  proceed  to  make 
a  decree  of  distribution  so  far  as  to  determine  what  share  of  the  prize  shall 
go  to  the  captors,  and  what  vessels  are  entitled  to  participate  therein. 
[^.  S.] 

Act  of  June  30,  1864,  ch.  174,  13  ^at.  L.  310. 

The  Act  of  March  13,  1899,  ch.  413,  f  13,  supra,  p.  310,  repealed  all  laws  authoriz- 
ing the  distribution  of  prize  money  and  bounty. 


Control  of  res  on  appeal. —  ''The  re- 
moval of  the  cause  from  the  District 
Court  necessarily  takes  from  that  court 
all  authority  over  the  subject-matters  in- 
volved in  the  suit  and  places  them  exclu- 
sively under  the  control  of  the  paramount 
tribunal.  The  latter  bodj  alone  has  ca- 
pacity to  change  the  position  or  use  of  the 
res  while  it  is  under  contestation."  The 
Peterhoff,  (1865)  Blatchf.  Prize  Cas.  620, 
19  Fed.  Cas.  No.  11,025. 

Disposal  of  funds  pending  appeaL — ^Thia 


section  does  not  give  authority  to  the  Dis- 
trict Court  to  pay  out  of  its  registry  or 
charge  the  moneys  or  fund  under  appeal  in 
the  Supreme  Court.  It  is  a  strongly  im- 
plied inhibition  to  the  District  Court 
against  intermeddling  in  any  way  with- 
the  actual  disposal  of  the  funds  left  in  its 
charge,  except  in  execution  of  positive 
directions  of  the  Supreme  Court.  The 
Peterhoff,  (1865)  Blatchf.  Prize  Cas.  620, 
19  Fed.  Cas.  No.  11,026. 
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Sec.  565.  [District  court  may  proceed  in  prise  causes  after  appeal.] 

Any  district  court  may,  notwithstanding  an  appeal  to  the  Supreme  Court, 
in  any  prize  cause,  make  and  execute  all  necessary  orders  for  the  custody 
and  disposal  of  the  prize  property,  and,  in  case  of  an  appeal  from  a  decree 
of  condemnation,  may  proceed  to  make  a  decree  of  distribution,  so  far  •as  to 
determine  what  share  of  the  prize  shall  go  to  the  captors,  and  what  vessels 
are  entitled  to  participate  therein.    [£.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat  L.  310. 

Sec.  4638.  [Security  for  costs.]  The  court  may  require  any  party,  at 
any  stage  of  the  cause,  and  on  claiming  an  appeal,  to  give  security  for 
costs.    [B,  8.] 

Act  of  June  90,  1964,  ch.  174,  13  Stat.  L.  810. 

Sec.  4639.  [Costs  and  expenses.]  All  costs  and  all  expenses  incident 
to  the  bringing  in,  custody,  preservation,  insurance,  sale,  or  other  disposal 
of  prize-property,  when  allowed  by  the  court,  shall  be  a  charge  upon  such 
property,  and  shall  be  paid  from  the  proceeds  thereof,  unless  the  court 
shall  decree  restitution  free  from  such  charge.    [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310.    See  notea  under  following  section. 


Sec.  4640.  [Payment  of  expenses  from  prise  fund.]  No  payments  shall 
be  made  for  any  prize-fund,  except  upon  the  order  of  the  court.  All  charges 
for  work  and  labor,  materials  furnished,  or  money  paid,  shall  be  supported 
by  affidavit  or  vouchers.  The  court  may,  at  any  time,  order  the  payment, 
from  the  deposit  made  with  the  assistant  treasurer  in  the  cause,  of  any  costs 
or  charges  accrued  and  allowed.  When  the  cause  is  finally  disposed  of, 
the  court  shall  make  its  order  or  orders  on  the  assistant  treasurer  to  pay 
the  costs  and  charges  allowed  and  unpaid;  and  in  case  the  final  decree 
shall  be  for  restitution,  or  in  case  there  shall  be  no  money  subject  to  the 
order  of  the  court  in  the  cause,  any  costs  or  charges  allowed  by  the  court, 
and  not  paid  by  the  claimants,  shall  be  a  charge  upon,  and  be  paid  out  of, 
fund  the  [sic]'  for  defraying  the  expenses  of  suits  in  which  the  United 
States  is  a  party  or  interested.    [£.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 


Expenses  of  sale  of  prize. — A  District 
Court  of  the  United  States  is  without 
power  to  make  the  expenses  incident  to 
a  sale  of  prise  property  a  charge  upon 
the  fund  lor  defraying  the  expenses  of 
suits  to  which  the  United  States  is  a 
party,  if  there  was  a  prize  fund  upon 
which  the  expenses  could  have  been 
charged.  Root  i\  U.  S.,  (1873)  9  Ct. 
CI.  211. 

Expenses  of  carins  for  property  re- 
stored.— Where  the  nropertv  condemned 
as  prize  has  been  afterward  restored  to 
the  claimant  a  bill  of  a  warehouseman  for 
services  in  regard  to  the  property  ren- 
dered under  the  official  employment  of 
the  officers  of  the  court  becomes  a  charge 


upon  and  payable  out  of  the  fund  for  de- 
fraying the  expenses  of  suits  in  which 
the  United  States  is  a  party  or  inter- 
ested. Two  Hundred  and  Bighiy-two 
Bales  Cotton,  (1864)  Blatchf.  Prize  Cas. 
610,  24  Fed.  Cas.  No.  14,292. 

Order  subsequent  to  decree,  charging 
United  States  with  expenses. — An  order 
of  a  District  Court  subsequent  to  the  de- 
cree of  distribution,  reciting  in  the  words 
of  the  statute  that  there  is  "  no  money 
subject  to  the  order  of  the  court  in  the 
cause,**  and  directing  an  expense  account 
with  regard  to  a  prize  cargo  to  be  al- 
lowed and  made  a  charge  upon  the  fund 
for  defraying  the  expenses  of  suits  to 
which  the  United  States  is  a  party,  is 
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an  order  made  without  jurisdiction  and      CI.  212.    See  alio  Root  P.  U.  S.,  (1860) 
will  not  sustain  an  action  in  the  Court       5  Ct.  CL  406. 
of  Claims.     Root  v.  U.  S.,   (1873)    9  Ct. 

Sec.  4641.  [Payment  of  prise  money.]  The  net  amount  decreed  for 
distribution  to  the  United  States,  or  to  vessels  of  the  Navy,  shall  be  ordered 
by  the  court  to  be  paid  into  the  Treasury  of  the  United  States,  to  be  dis- 
tributed according  to  the  decree  of  the  court.  The  Treasury  Department 
shall  credit  the  Navy  Department  with  each  amount  received  to  be  dis- 
tributed to  vessels  of  the  Navy ;  and  the  persons  entitled  to  share  therein 
shall  be  severally  credited  in  their  accounts  with  the  Navy  Department  with 
the  amounts  to  which  they  are  respectively  entitled.  In  case  of  vessels  not 
of  the  Navy,  and  not  controlled  by  any  Department  of  the  Government, 
the  distribution  shall  be  made  by  the  court  to  the  several  parties  entitled 
thereto,  and  the  amounts  decreed  to  them  shall  be  divided  between  the 
owners  and  the  ship's  company,  according  to  any  written  agreement 
between  them,  and  in  the  absence  of  such  agreement,  one-half  to  the  owners 
and  one-half  to  the  ship's  company,  according  to  their  respective  rates  of 
pay  on  board;  and  the  court  may  appoint  a  commissioner  to  make  such 
distribution,  subject  to  the  control  of  the  court,  who  shall  make  due  return 
of  his  doings,  with  proof  of  actual  payments  by  him,  and  who  shall  receive 
no  other  compensation,  directly  or  indirectly,  than  such  as  shall  be  allowed 
him  by  the  court.  In  case  of  vessels  not  of  the  Navy,  but  controlled  by 
either  Executive  Department,  the  whole  aemount  deereed  to  the  captors 
shall  be  divided  among  the  ship's  company.    [£.  8.] 

Act  of  June  80,  1864,  ch.  174,  18  Stat.  L.  810. 

Ihe  distribution  ol  prize  money  and  bounty  were  abolished  by  the  Act  of  March  8, 
1890,  ch.  413,  i  13,  supra,  p.  310. 


What    ^ship's    eompaay"    indndes.— 

"The  granting  words  here  are  to  the 
'ihip's  company/  not  to  the  official  part 
oi  it,  if  it  so  happens  that  some  are  in 
the  regular  service  of  the  government  and 
some  are  only  temporarily  in  that  service, 
but  to  the  whole  of  the  ship's  company." 
Tkc  Rita,  <D.  C.  8.  C.  1898)  89  Fed.  763. 

Who  may  share  In  prize  money. — All 
those  doing  duty  on  board  and  borne  upon 
the  books  of  a  vessel  chartered  by  the 
United  States  for  naval  service,  whether 
enlisted  marines  or  unenlisted  men  serving 
on  such  vessel,  are  entitled  to  share  in 
the  proceeds  of  a  prize  captured  by  them. 
The  Rita,  <D.  G.  S.  C.  1898)  89  Fed. 
763. 

Aliens  refusing  to  enlist. —  Unenlisted 
men  on  a  chartered  auxiliary  cruiser  are 
not  deprived  of  a  share  in  prize  money 
by  the  fact  that  they  are  aliens^  or  be- 
eanse  they  refused  to  enlist  in  the  service 
<rf  the  government  when  opportunity  was 
given  alter  the  capture  of  tne  prize.  The 
RiU,  (D.  C.  S.  C.  1898)  89  Fed.  763. 

Effect  of  additional  pay  to  unenlisted 
The  fact  tliat  additional  pay  is  to 


be  given  unenlisted  men  in  service  on  a 
chartered  vessel  acting  as  an  au^liary 
cruiser,  such  pay  conditioned  upon  good 
behavior  for  a  certain  period,  will  not  pre- 
vent such  men  from  sharine  in  prize 
money.  The  Rita,  (D.  C.  S.  C.  1898)  89 
Fed.  763. 

Effect  of  modified  decree  awarding  sal- 
vage.—  Under  a  decree  in  prize  of  the 
District  Court,  certain  money  was  paid 
into  the  treasury  to  the  credit  of  the 
naval  pension  fund,  and  the  court  having 
at  another  and  subsequent  term  so  modi- 
fied that  decree  as  to  direct  that  the  said 
moneys  be  distributed  as  military  salvage 
to  the  captors  named  in  the  decree,  it  was 
held  that  the  decree  as  thus  modified  was 
the  only  final  decree  of  the  court  in  the 
cause,  and  should  alone  be  regarded  as 
the  decree  of  the  oourt  for  the  purpose 
of  the  distribution*  of  the  funds  within 
the  meaning  of  this  section,  and  that  it 
was  the  dutv  of  the  Secretary  of  the  Kavy 
and  all  of  the  officers  of  the  United  States 
concerned  to  give  effect  to  such  decree. 
( 1876)   15  Op.  Atty.-Gen.  576. 


Sec.  4642.  [Bistribntion  of  bonntyi  salvage,  etc.]    All  ransom-money, 
salvage,  bounty,  or  proceeds  of  condemned  property,  accruing  or  awarded 
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to  any  .vessel  of  the  Navy,  shall  be  distributed  and  paid  to  the  officers  and 
men  entitled  thereto  in  the  same  manner  as  prize-money,  under  the  direc- 
tion of  the  Secretary  of  the  Navy.    [R.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 

AH  laws  authorizing  the  distribution  of  prize  money  and  bounty  were  repealed  by 
the  Act  of  March  3,  1899,  ch.  413,  §  13,  supra,  p.  310. 

Provisions  relating  to  salvage  on  recapture  were  made  by  R.  S.  sec.  4692,  infra, 
p.  330. 

R.  S.  sec.  4643.    This  section  was  as  follows: 

"  Sec.  4643.  Every  assignment  of  prize  or  bounty  money  due  to  persons  enlisted  in 
the  naval  service,  and  all  powers  of  attorney  or  other  authority  to  draw,  receipt  for, 
or  transfer  the  same,  shall  be  void,  unless  the  same  be  attested  by  the  captain,  or  other 
oonunanding  officers,  and  the  paymaster." 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 

It  was  superseded  by  the  Act  of  March  3,  1899,  ch.  413,  §  13,  9upra,  p.  810,  which 
repealed  all  laws  authorizing  the  distribution  of  prize-money  and  boimty. 

Sec.  4644.  [Accounts  of  clerkB  of  district  courts.]  The  clerk  of  each 
district  court  shall  render,  to  the  Secretary  of  the  Treasury  and  the  Secre- 
tary of  the  Navy,  a  semi-annual  statement  of  all  the  sums  allowed  by  the 
court,  and  ordered  to  be  paid,  within  the  previous  half-year,  to  the  district 
attorney  and  prize-commissioners  for  services,  and  to  marshals  for  fees  and 
commissions;  and  he  shall,  in  all  prize-causes  in  the  district,  for  the  pur- 
pose of  the  final  decree  of  distribution,  ascertain  and  keep  an  account  of  the 
amount  deposited  with  the  assistant  treasurer,  subject  to  the  order  of  the 
court,  in  each  prize-cause,  and  the  amounts  ordered  to  be  paid  therefrom  as 
costs  and  charges,  and  the  residue  for  distribution ;  and  shall  send  copies  of 
all  final  decrees  of  distribution  to  the  Secretary  of  the  Treasury  and  the 
Secretary  of  the  Navy ;  and  shall  draw  the  orders  of  the  court  for  the  pay- 
ment of  all  costs  and  allowances,  and  for  the  distribution  of  the  residue. 
For  these  services  he  shall  be  entitled  to  receive  the  sum  of  twenty-five  dol- 
lars in  each  prize-cause,  which  shall  be  in  full  for  the  services  required  by 
this  action.    [B.  S.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  312. 

Clerk's  fees  on  money  deposited  in  regis-  stead  of  with  the  assistant  treasurer,  the 

try  of  court. — Where,  by  agreement  of  the  clerk  of  the  court  is  not  allowed  a  commis- 

parties,  the  money  on  stipulation  was  de-  sion  thereon.    The  Adula,  ( S.  D.  Ga.  1901) 

posited  in  the  registry  of  the  court,  in-  127  Fed.  849. 

Sec.  4645.  [Allowances  and  comxnissionfl  to  marshals.]  The  marshal 
shall  be  allowed  his  actual  and  necessary  expenses  for  the  custody,  care, 
preservation,  insurance,  sale,  or  other  disposal  of  the  prize-property,  and 
for  executing  any  order  of  the  court  respecting  the  same,  and  shall  have  a 
commission  of  one-quarter  of  one  per  centum  on  vessels,  and  of  one-half  of 
one  per  centum  on  all  other  prize-property,  calculated  on  the  gross  proceeds 
of  each  sale ;  and  if,  after  he  has  had  any  prize-property  in  his  custody,  and 
has  actually  performed  labor  and  incurred  responsibility  for  the  care  and 
preservation  thereof,  the  same  is  taken  by  the  United  States  for  its  own  use 
without  a  sale,  or  if  it  is  delivered  on  stipulation  to  the  claimants,  he  shall, 
in  case  the  same  is  condemned,  be  entitled  to  one-half  the  above  commis- 
sions on  the  amount  deposited  by  the  United  States  to  the  order  of  the 
courts,  or  collected  upon  the  stipulation.  No  charges  of  the  marshal  for 
expenses  or  disbursements  shall  be  allowed,  except  upon  his  oath  that  the 
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same  have  been  actually  and  necessarily  incurred  for  the  purpose  stated. 

[B.  8.] 

Aot  of  June  30,  1864,  ch.  174,  13  Stat.  L.  312. 

Extra    compensation    to    marshal. — ^A  for  sale,  but  such  compensation  is  limited 

marshal  may   be   aUowed  extra  compen-  by    the   time    actually    employed    outside 

sation   for    services    outside   his   district  of  his  district.     The  Adula,    (S.  D.  Ga. 

in  conveying  a  prize  to  another  district  1901)    127  Fed.  849. 


Sec.  4646.  [Compensation  of  diBtrict  attorney  and  prize  commission- 
ers.]  The  district  attorney  and  prize-commissioners,  except  the  naval  offi- 
cer, shall  be  allowed  a  just  and  suitable  compensation  for  their  respective 
services  in  each  prize-cause,  to  be  adjusted  and  determined  by  the  court, 
and  to  be  paid  as  costs  in  the  cause.     [£.  8,] 

Act  of  Jvme  30,  18«4,  ch.  174,  13  Stat.  L.  312. 


Necessity  of  anthorization  for  extra 
compensation. — As  the  district  attorney 
is  compensated  by  fees  and  emoluments 
limited  by  law  to"  a  fixed  salary,  he  can- 
not have  any  additional  allowance  for 
extra  serrices,  within  the  scope  of  his 
appoiptTnent,  unless  such  extra  reward 
is  expressly  authorized  by  law.  The 
Anna,  (1863)  Blatchf.  Prize  Cas.  337,  1 
Fed.  Cas.  No.  402. 


Apportionment  by  direct  decree.-^- The 
court  will  not  apportion  to  the  district 
attorney,  by  a  direct  decree,  the  amount 
of  the  costs  taxed  for  his  services  in 
each  prize  suit  which  ought  to  be  paid 
to  him  toward  his  aggregate  salary.  The 
Anna,  (1863)  Blatchf.  Prize  Gas.  337,  1 
Fed.  Cas.  No.  402. 


Sec.  4647.  [Accounts  of  district  attorney  and  prize  commissioner.] 

Each  district  attorney  and  prize-commissioner,  except  the  naval  oflBcer, 
shall  render  to  the  Attorney-General  an  annual  account  of  all  sums  he 
shall  have  received  for  all  services  in  prize-causes  within  the  previous  year ; 
and  the  district  attorney  shall  be  allowed  to  retain  therefrom  a  sum  not 
exceeding  three  thousand  dollars  a  year,  in  addition  to  the  maximum  com- 
pensation allowed  to  be  retained  by  him;  under  the  provisions  of  Title 
XIII,  **  The  Judicuby,'*  or  in  addition  to  any  salary  he  may  receive  in 
lieu  of  such  maximum  compensation;  and  each  such  prize-commissioner 
shall  be  allowed  to  retain  a  sum  not  exceeding  three  thousand  dollars  a 
year,  which  shall  be  in  full  for  all  his  official  services  in  prize-causes ;  and 
any  excess  over  those  respective  amounts  shall  be  paid  by  the  officer  receiv- 
ing the  same  into  the  Treasury  of  the  United  States,  and  shall  be  credited 
to  the  fund  for  paying  naval  pensions.    [R,  8,] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  312;  Act  of  Jun^  22,  1870,  ch.  150,  16 
Stat.  L.  164. 

Title  13  of  the  Revised  Statutes  conBists  of  sections  530-1093.  The  provisions  par- 
ticularly applicable  to  district  attorneys  are  found  in  chapter  14,  sections  767-7D9, 
and  together  with  later  statutes  repealing,  amending,  or  supplementing  the  same  are 
given  in  Judicial  Officebs. 

R.  S.  sees.  4648,  4649.  These  sections  were  as  follows: 

'*  Sec.  4648.  The  court  may  allow  such  compensation  as  it  deems  just  under  the  cir- 
eumstaneea  of  each  case  to  any  special  counsel  for  captors,  not  being  the  district 
attorney  or  any  of  his 'assistants,  whether  appointed  by  an  Executive  Department  or 
by  captors,  for  services  actually  rendered  in  the  cause,  to  be  paid  as  costs,  in  whole  or 
in  pai't,  either  from  the  entire  fund  or  from  the  portion  awarded  to  the  captors;  but 
no  such  allowance  shall  be  made,  except  for  services  rendered  on  matters  as  to  which 
the  party  the  counsel  represents  has  an  adverse  interest  to  the  United  States,  or  an 
interest  otherwise  proper  in  the  opinion  of  the  court  to  be  represented  by  special  counsel, 
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or  for  services  rendered  in  a  contestation  between  parties  claiming  to  participate  in 
the  distribution  of  the  proceeds." 

Act  of  June  30,  18ff4,  ch.  174,  13  Stat.  L.  313. 

See  note  to  R.  S.  sec.  4030,  supra,  p.  319. 

"  Sec.  4649.  Fees  of  special  counsel  in  prize-cases  incurred  or  authorized  by  any 
Department,  or  for  the  defense  of  captors  against  demands  for  damages  made  by 
claimants  in  the  district  court,  not  paid  by  claimants,  nor  from  the  prize-fund  in  the 
particular  cause,  and  audited  and  allowed  by  the  Department  incurring  or  authorizing 
them,  and  by  the  Solicitor  of  the  Treasury,  shall  be  a  charge  upon,  and  paid  out  of, 
the  funds  appropriated  for  defraying  the  expenses  of  suits  in  which  the  United  States 
is  a  party  or  interested." 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  313. 

They  were  superseded  by  the  repeal  of  R.  S.  sec.  4020,  noted'  aupra,  p.  316,  and 
the  repeal  of  all  provisions  of  law  authorizing  the  distribution  of  prize  money  or  bounty 
by  the  Act  of  Mareh  3,  1899^  ch.  413,  $  IS,  aupra,  p.  310. 


Aa  a  direction  to  the  court  to  allow. — 
The  amount  named  in  this  statute  as  a 
compensation  to  prize  commissioners  is  a 
maximum  limit  of  their  earnings  in  say 
one  year,  and  is  in  no  sense  a  direction 
to  the  court  to  allow  that  sum.  The 
Adula,  (S.  D.  Ga.  1001)   127  Fed.  849. 

How  taxed. —  The  court  will  tax  the 
costs  of  the  district  attorney  in  prize 
cases  under  the  existing  law  on  the  writ- 
ten assent  of  the  counsel  for  the  captors 
and  the  deposition  of  the  district  attor- 
ney, proving  the  performance  of  the  serv- 
ice  and   its   reasonable   value,    and   will 


leave  it  to  the  disbursing  officers  of  the 
treasury  to  see  that  no  more  is  retained 
by  that  officer  than  the  sum  given  him 
by  law.  The  Anna,  (1863)  Blatchf.  Prize 
Cas.  337,  1  Fed.  Cas.  No.  402. 

The  Act  of  March  as,  i86s,  |  3  (12 
Stat.  375),  did  not  abolish  the  restric- 
tions on.  the  compensation  of  the  district 
attorney  or  give  to  him  for  his  personal 
use  the  amounts  taxed  to  him  tor  serv- 
ices in  prize  cases.  The  Anna,  (1863) 
Blatchf.  Prize  Cas.  337,  1  Fed.  Cas.  No. 
402. 


Sec.  4650.  [CommissionB  of  auotioqeers.]  The  auctioneers  employed 
to  make  sales  of  prize-property  shall  be  entitled  to  receive  commissions  by 
a  scale  to  be  established  by  the  Secretary  of  the  Navy,  not  to  exceed,  in  any 
case,  one-half  of  one  per  centum  on  any  sum  exceeding  ten  thousand  dol- 
lars on  vessels,  nor  one  per  centum  on  that  sum  on  other  prize-property, 
which  shall  be  in  full  for  expenses,  as  well  as  for  services ;  and  in  case  no 
such  scale  shall  be  established,  they  shall  be  entitled  to  receive  such  com- 
pensation as  the  court  shall  deem  just  under  the  circumstances  of  each 
case.    [JB.  8.] 

Act  of  June  30,  1864,  eh.  174,  13  Stat.  L.  318. 

Sec.  4651.  [Payment  of  fees  of  witneBseB.]  Whenever  the  court  shall 
allow  fees  to  any  witness  in  a  prize-cause,  or  fees  for  taking  evidence  out 
of  the  district  in  which  the  court  sits,  and  there  is  no  money  subject  to  its 
order  in  the  cause,  the  same  shall  be  paid  by  the  marshal,  and  shall  be 
repaid  to  him  from  any  money  deposited  to  the  order  of  the  court  in  the 
cause;  and  any  amount  not  so  repaid  the  marshal  shall  be  allowed  as  wit- 
ness-fees paid  by  him  in  cases  in  which  the  United  States  is  a  party. 
[B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  313. 

Sec.  4652.  [Recaptures.]  When  any  vessel  or  other  property  shall 
have  been  captured  by  any  force  hostile  to  the  United  States,  and  shall  be 
recaptured,  and  it  shall  appear  to  the  court  that  the  same  had  not  been 
condemned  as  prize  before  its  recapture,  by  any  competent  authority,  the 
court  shall  award  a  meet  and  competent  sum  as  salvage,  according  to  the 
circumstances  of  each  case.     If  the  captured  property  belonged  to  the 
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United  States,  it  shall  be  restored  to  the  United  States,  and  there  shall  be 
paid  from  the  Treasury  of  the  United  States  the  salvage,  costs,  and 
expenses  ordered  bj  the  court.  If  the  recaptured  property  belonged  to 
persons  residing  within  or  under  the  protection  of  the  United  States,  the 
court  shall  adjudge  the  property  to  be  restored  to  its  owners,  upon  their 
daim,  on  the  i>ayinent  of  such  sum  as  the  eourt  may  award  as  salvage, 
costs,  and  expenses.  If  the  recaptured  property  belonged  to  any  person 
permanently  resident  within  the  territory  and  under  the  protection  of  any 
foreign  prince,  government,  or  state  in  amity  with  the  United  States,  and 
by  the  law  or  usage  of  such  prince,  government,  or  state^  the  property  of  a 
citizen  of  the  United  States  would  be  restored  under  like  circumstances  of 
recapture,  it  shall  be  adjudged  to  be  restored  to  such  owner,  upon  his 
claim,  upon  such  terms  as  by  the  law  or  usage  of  such  prince,  government^ 
or  state  would  be  required  of  a  citizen  of  the  United  States  under  like  cir- 
cumstances of  recapture;  or  when  no  such  law  or  usage  shaU  be  known,  it 
shall  be  adjudged  to  be  restored  upon  the  payment  of  such  salvage,  costs, 
and  expenses  as  the  court  shall  order.  The  whole  amount  awarded  as 
salvage  shall  be  decreed  to  the  captors,  and  no  part  to  the  United  States, 
and  shall  be  distributed  as  in  the  case  of  proceeds  of  property  etmdemned 
as  prize.  '  Nothing  in  this  Title  shaU  be  construed  to  contravene  any  treaty 
of  Ihe  United  States.    [JB.  S.] 

Act  of  June,  30,  1864,  cb.  174,  13  Stat  L.  314. 


The  principle  of  jut  postlimiaii  so  far 
as  it  relates  to  captured  vessels  beloaging 
to  American  citizens  Is  embodied  in  tliis 
section.  Oakes  p,  U.  S.,  (1895)  30  Ct. 
CI.  378. 

Capture  and  recapture  necessary. —  This 
Act  applies  only  to  recaptures  from  an 
enemy.  In  order  to  come  witbin  its  pur- 
poses and  its  very  words  tbe  property 
m  question  must  "  have  been  taken  by 
an  enemy  of  the  United  States,"  and  '*  re- 
taken" by  a  public  or  private  vessel  of 


the  United  States.  Where  there  has  been 
no  capture  there  can  be  no  recapture. 
Oakes  v.  U.  S.,  ( 1899)  174  U.  S.  778,  19 
S.  Ct.  864,  43  U.  S.   (L.  ed.)    1169. 

Property  purchased  by  enemy. —  This 
Act  does  not  apply  to  property  which 
has  come  into  the  enemy's  possession  by 
purchase  or  otherwise  with  the  consent 
of  the  owner  or  of  his  agent.  Oakes  t\ 
U.  S.,  (1899)  174  U.  S.  778,  19  S.  Ct. 
864,  42  U.  S.  (L.  ed.)   1169. 


Sec.  4752.  [Prise  money  accming  to  the  United  States  to  remain  a 
fund  fer  penaioiiB.]  AU  money  aceruing  or  which  has  already  accrued  to 
the  United  States  from  sale  of  prizes  shall  be  and  remain  forever  a  fond 
for  the  payment  of  pensions  to  the  officers,  seamen,  and  marines  who  may 
be  entitled  to  receive  the  same;  and  if  such  fund  be  insufficient  for  the 
purpose,  the  public  faith  is  pledged  to  make  up  the  deficiency;  but  if  it 
should  be  more  than  sufficient,  the  surplus  shall  be  applied  to  the  making 
of  further  provision  for  the  comfort  of  the  disabled  officers,  seamen,  and 
marines.    [B,  8.] 

Act  of  July  17,  1862,  ch.  204,  12  SUt  L.  607. 

For  provisions  relating  to  pensions  generally  see  Pensions. 


Sec.  4759.  [Privateer  pension  fund;  how  derived.]  Two  per  centum 
on  the  net  amount,  after  deducting  all  charges  and  expenditures,  of  the 
prize-money  arising  from  captured  vessels  and  cargoes,  and  on  the  net 
amount  of  the  salvage  of  vessels  and  cargoes  recaptured  by  the  private 
armed  vessels  of  the  United  States,  shall  be  secured  and  paid  over  to  the 
collector  or  other  chief  officer  of  the  customs  at  the  port  or  place  in  the 
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United  States  at  which  such  captured  or  recaptured  vessels  may  arrive ;  or 
to  the  consul  or  other  public  agent  of  the  United  States  residing  at  the 
port  or  place,  not  within  the  United  States,  at  which  such  captured  or 
recaptured  vessels  may  arrive.  And  the  moneys  arising  therefrom  are 
■pledged  by  the  Government  of  the  United  States  as  a  fund  for  the  sup- 
port and  maintenance  of  the  widows  and  orphans  of  such  persons  as  may 
be  slain,  and  for  the  support  and  maintenance  of  such  persons  as  may  be 
wounded  and  disabled  on  board  of  the  private  armed  vessels  of  the  United 
States,  in  any  engagement  with  the  enemy,  to  be  assigned  and  distributed 
in  such  manner  as  is  or  may  be  provided  by  law.    [JB.  8,] 

Act  of  June  26,  1812,  ch.  107,  2  Stat.  L.  763. 

Sec.  4760.  [To  be  paid  into  ike  Treasury,  etc.]  The  two  per  centum 
reserved  in  the  hands  of  the  collectors  and  consuls  by  the  preceding  sec- 
tion, shall  be  paid  to  the  Treasury,  under  the  like  regulations  provided  for 
other  public  money,  and  shall  constitute  a  fund  for  the  purposes  provided 
for  by  that  section.      [B,  8.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stat.  L.  799. 
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OAA 
t>  MX. 

R.  S.  3715.  Contracts  for  Army  Subsistence,  3^^    .         ,\ 

R.  S.  3716.  Advertisements  for  Supplies  for  Qvwtermaster's  Department^ 

346. 
R.  S.  3717.  Separate  Proposals  Required  for  Works,  etc,,  346. 
R.  S.  3718.  Naval  Supplies  to  Be  Furnished  by  Contract,  346. 
R.  S.  3719.  Ouaranly  of  Bid,  347.  m> 

R.  S.  3720.  Record  of  Bid,  348. 
R.  S.  3721.  Purchases  wUfwut  Advertisements,  349. 
R.  S.  3722.  What  Bids  May  Be  Rejected  —  Opening  Bids,  349. 
R.  S.  3723.  Contracts  for  Foreign  Supplies  for  the  Navy,  350. 
R.  S.  3724.  Rejection  of  Excessive  Bids,  350. 
R.  S.  3725.  Hemp,  350. 
R.  S.  3726.  Preserved  Meats,  etc.,  350. 
R.  S.  3727.  Flow  and  Bread,  350. 
R.  S.  3728.  Home  Manufactures  to  Be  Preferred,  351. 
R.  S.  3729.  Bunting,  351. 

R.  S.  3730.  Relinquishment  of  Reservations  on  Deliveries,  3JS1. 
R.  S.  3731.  Name  of  Contractor  to  Appear  on  Supplies,  351. 
R.  S.  3732.    Unauthorized  Contracts  Prohibited,  351. 
R.  S.  3733.  No  Contract  to  Exceed  Appropriation,  355. 
R.  S.  3735.  Contracts  Limited  to  One  Year,  356. 
R.  S.  3736.  Restriction  on  Purchases  of  Land,  356. 
R.  S.  3737.  No  Transfer  of  Contract,  357. 
R.  S.  3741.  Stipulation  that  No  Member  of  Congress  Has  an  Inlerest, 

360. 
R.  S.  3743.  Deposit  of  Contracts,  361. 
R.  S.  3744.  Contracts  to  Be  In  Writing,  361. 
R.  S.  3745.  Oath  to  Contract,  365. 
R.  S.  3746.  Penalty  for  OmiUing  Returns,  366. 
R.  S.  3747.  Instructions,  366. 

Bes.  of  March  24, 1874,  No,  6,  366. 

Contracts  for  Mail  Bags,  Locks,  Postal  Cards,  etc.,  366. 

Act  of  June  22, 1874,  ch,  391,  366. 

Sec  2S.  Cartage  of  Merchandise  in  Custody  of  Govemmewtf  366. 

[833] 
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Act  of  March  S,  1876,  ch.  133,  367. 

Sec.  i.  Secretary  of  War  to  Give  Preference  to  Domestic  Maieriala 
and  Labor y  367. 

Act  of  March  5,  1877,  ch.  106,  367. 

Contracts  for  Rent  in  District  of  Columbia,  367. 

Act  of  April  10,  1878,  ch,  68,  368. 

Secretary  of  War  to  Make  Rules  as  to  Bids  for  Contracts,  Require 
Bonds,  etc,,  368. 

Res,  of  June  14,  1878,  No,  30,  369. 

Materials  for  Steam  Boilers  for  Navy,  369. 

Act  of  July  6,  1884,  ch.  217,  369. 

Purchase  of  Supplies  by  Quartermaster's  and  Commissary  Depart- 

meats,  369. 
Transportation  of  Stores  by  Private  Parties,  370. 
Purdhase  of  Horses  for  Cavalry,  Artillery,  etc.,  370. 
Purchase  of  Means  of  Transportaiion,  371. 

Act  of  July  7,  1884,  ch.  332,  371. 

Trans^ortaJtion  of  Moneys,  Bullion,  Securities,  etc.,  371. 

Act  of  March  3,  1887,  ch,  362,  372. 

Heating  Apparatus  for  Public  Buildings,  372. 

Ad  of  July  24,  1888,  ch.  702,  372. 

Sec.  L  Rent  of  Third-Class  PosU)ffices,  372. 

Act  of  March  2, 1889,  ch,  374,  372. 

Sec.  1.  Supplies  for  Rural  Free  Delivery  Service,  372. 

Act  of  Feb.  24, 1891,  ch,  283,  372. 
Purchases  of  Steel,  372. 

Act  of  Mar  A  2, 1891,  eft.  494,  372. 

Naval  Supplies,  How  PurdMsed.and  Issued,  372. 

Act  of  Feb.  27, 1893,  ch.  168,  373. 

Expenditures  on  Buildings,  Military  Posts,  or  Grounds,  375. 
Construction  of  Quarters  for  Hospital  Stewards,  373. 
AdvertisemerU  Not  Required  for  Medicines  and  Medical  Supplies, 
373. 

Act  of  March  3,  1893,  ch.  212,  374. 

Gun  Steel  and  Armor  for  Navy,  374. 

Act  of  Aug.  13, 1894,  ch.  280,  374. 

Bonds  of  Contractors  for  Public  Buildings  or  Works  —  Rights  of 
Persons  Furnishing  Labor  and  Moleriids  —  Remedies  on  Bond 
—  Proceedings,  374. 

Act  ofFd).  12,  1895,  ch,  83,  392. 

Exceptional  Articles  of  Subsistence  Stores,  392. 

Act  of  March  2,  1895,  ch.  177,  302. 
Sec,  1.  Post'Roule  Maps,  392. 

Ad  of  May  28, 1896,  ch.  252,  392. 
Sec.  1.  Postal  Guide,  392. 

Ad  of  June  10, 1896,  ch.  399,  392. 
Tobacco  for  the  Navy,  392. 

4d  of  March  1,  1899,  ch.  325,  393. 

Purchase  or  Service  for  Department  of  AgrieuUuref  393, 
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Act  of  Apnl  21, 1902,  ch.  563,  393. 

jSec  1.  Supplies  for  Poai'Office  Department,  803. 

Act  of  June  6, 1902,  ch.  10S6,  393. 

Sec.  21.  Proviaiona  in  Contracts  for  Liquidated  Damages  far  Delay, 
393. 

Act  of  June  SO,  1902,  ch.  1328,  394. 

Supplies  for  Departments  and.  Posts  of  the  Army,  394. 

Act  of  April  28,  1904,  ch.  1766,  894. 

Sec  1.  Army  and  Na»y  Supplies  to  be  Transported  in  American 

Vessels,  394. 
£.  Effect,  39^. 

Act  (4  ilpril  i»,  1904,  cfe.  1769,  395. 

Sec.  1.  Convict  Labor  Qoods  Prohibited,  395. 

Act  of  July  12,  1906,  ch.  3078,  395. 

Unavihorized  Contracts  Prchibiied  —  Exceptions,  395. 
Purchases  in  Open  Market  for  Army  Supplies  —  Limit,  39B. 

Act  of  June  26,  1906,  ch.  3640,  395. 

Contracts  for  Fortification  Works,  Etc. — Duty  of  Secretary  of  War, 
395. 

Act  of  June  26,  1906,  cK  3646,  396. 

Contracts  for  Manvfadtwre  of  Postage  Stamps,  396. 
Contracts  for  Envelopes  for  Posted  Sen^ice,  398. 

Act  of  Dec.  11, 1906,  ch.  1,  396. 

Contracts  for  Naval  Supplies  —  Certified  Check  in  Lieu  of  Bond, 
396. 

Act  of  March  2,  1907,  ch.  2612,  397. 

Purchases  in  Open  Market  for  Naval  Service,  397. 

Ad  of  May  11, 1908,  ch.  163,  397. 

Special  Purchases  Qf  Articles  of  Ordnance  Property,  397. 

Act  of  May  30,  1908,  ch.  228,  397. 

Sec.  84'  Contracts  to  Limit  of  Cost  Authorized,  397. 

Act  of  March  23, 1910,  ch.  116,  398. 

Ordnance  Contra^  —  Requirements,  398. 

Act  of  May  12, 1910,  ch.  230,  398. 
Contracts  for  Postal  Cards,  398. 

Act  of  June  17, 1910,  ch.  297,  398. 

Sec.  4'  Supplies  for  Executive  Departments  —  Contracts  to  ie  Made 
by  Secretary  of  the  Treasury  —  General  Supply  Com- 
mittee Created  —  Duties  —  Limitation  —  Bonds  of  Con- 
tractors —  Report  of  Supplies  Taken  —  Disbursing 
Officers  —  Limitation  —  Telephone  and  Electric  Service, 
398. 

Ad  of  March  2, 1911,  ch.  192,  399. 

Purchases  or  Services  for  District  of  Columbia,  399. 

Act  of  March  4, 1911,  ch.  2^1,  400. 

Sec.  L  Contracts  for  Canceling  Machines — Equipages  for  De- 
livery Service,  etc.,  4kX). 

Ad  of  Aug.  22,  1911,  ch.  42,  400. 

Contracts  Made  under  Navy  Department  —  Partial  Payment^  400, 
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Act  of  Aug,  24,  1912,  ch.  389,  400. 

Sec.  2.  Contracts  for  Supplies  with  Persons  Combining    to   Fix 
Prices,  etc,  Forbidden,  400. 

Act  of  March  4, 1913,  ch.  1^8,  401. 

Contracts  to  he  Awarded  by  Items,  401. 

'     Act  of  March  9,  19H,  ch,  33,  401. 

Contracts  for  Canceling  Machines  for  Postal  Service,  401. 

Act  of  June  30,  1914,  ch.  131,  401. 

Seeds,  Cones,  and  Nursery  Stdtk  Without  Advertising,  401. 

Act  of  March  4,  1915,  ch.  143,  401. 

Sec.  1.  Printing  for  Quartermaster* s  Department,  401. 
Certain  Contracts  to  be  Reduced  to  Writing,  402. 

IL  The  Returns  Office,  402. 

R.  S.  512.  Returns  Ofice,  402. 

R.  S.  513.  Clerk  to  File  Returns,  402. 

R.  S.  514.  Indexes,  402. 

R.  S.  515.  Copies  of  Returns,  402. 

CROSS-REFERENCES 

Contracts  for  Supplies  for  Congress,  see  CONGRESS. 

Contracts  unthout  or  in  Excess  of  Appropriations,  see  ESTIMATES, 

APPROPRIATIONS,  AND  REPORTS. 
Alien  Contract  Labor,  see  IMMIGRATION. 
Hours  of  Labor,  see  LABOR. 
Officer  Making  Contract  toith,  or  Member  of  Congress  Being  Interested 

in  Public  Contracts,  see  PENAL  LAWS. 
Contracts  for  Carrying  the  Mail,  see  POSTAL  SERVICE. 
Contracts  for  Public  Buildings  and  Grounds,  see  PUBLIC  PROPERTY, 

BUILDINGS,  AND  GROUNDS. 
Contracts  for  Improvements  of  Rivers  and  Harbors,  see  RIVERS,  HAR- 

BORS,  AND  CANALS. 
For  Provisions  relating  to  Contracts  concerning  Specific  Matters,  cor^ult 

the  General  Index. 


I.   OENEBAL   PBOVISIOirS 

Sec.  3709.  [Advertisements  for  proposals  —  ezceptioiis.]  All  pur- 
chases and  contracts  for  supplies  or  services,  in  any  of  the  Departments 
of  the  Qovemment,  except  for  personal  services,  shall  be  made  by  adver- 
tising a  sufficient  time  previously  for  proposals  respecting  the  same,  when 
the  public  exigencies  do  not  require  the  immediate  delivery  of  the  articles, 
or  performance  of  the  service.  When  immediate  delivery  or  performance 
is  required  by  the  public  exigency,  the  articles  or  service  required  may  be 
procured  by  open  purchase  or  contract,  at  the  places  and  in  the  manner  in 
which  such  articles  are  usually  bought  and  sold,  or  such  services  engaged, 
between  individuals.     [R.  S.] 

Act  of  March  2,  1861,  ch.  84,  12  Stat.  L.  220. 

This  section  was  amended  by  an  Act  of  Jan.  27,  1884,  ch.  22,  28  Stat.  L.  SS,  by  the 
addition  thereto  of  the  following  provisions: 
"And  the  adTertisement  for  such  proposals  shall  be  mad«  by  an  the  Execative  Depart* 
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menta,  including  the  Department  of  Labor,  the  United  States  Fish  Commission,  the 
Intershite  Oommerce  Commiesion,  the  Smithsonian  Institution,  the  Government  Print- 
ing OfBce,  the  government  of  the  District  of  Columbia,  and  the  superintendent  of  che 
State,  War,  and  Navy  building,  except  for  paper  and  materials  for  use  of  tlie  Govtrn- 
m^t  Printing  Office,  and  materials  used  in  the  work  of  the  Bureau  of  Engraving  and 
Printing,  which  shall  continue  to  be  advertised  for  and  purchased  as  now  provided  by 
law,  on  the  mine  days  and  shall  each  designate  two  o'clock  post  meridian  of  such 
days  for  the  opening  of  all  such  proposals  in  each  Department  and  other  Government 
establishment  in  the  city  of  Waching^ton;  and  the  Secretary  of  the  Treasury  shall 
diesignate  the 'day  or  days  in  each  year  for  the  opening  of  such  proposals  and  give  due 
notice  thereof  to  the  other  Departments  and  Government  establishments.  Such  pro- 
posals shall  be  opened  in  the  usual  way  and  schedules  thereof  duly  prepared  and, 
together  with  the  statement  of  the  proposed  action  of  each  Department  and  Government 
establishment  thereon,  shall  be  submitted  to  a  board,  consisting  of  one  of  the  Assistant 
Secretaries  of  the  Treasury  and  Interior  Departments  and  one  of  the  Assistant  Post- 
mas  tere-General,  who  shall  be  designated  by  the  heads  of  said  Detriments  and  the 
Postmaster -General  respectively,  at  a  meeting  to  be  called  by  the  official  of  the  Treasury 
Department,  who  shall  be  chairman  thereof,  and  said  board  shall  carefully  examine  and 
compare  all  the  proposals  so  submitted  and  recommend  the  acceptance  or  rejection  of 
any  or  aH  of  said  proposal.  And  if  any  or  all  of  such  proposals  shall  be  rejected, 
advertisements  for  proposals  shall  again  be  invited  and  proceeded  with  in  the  same 
manner." 

The  Act  of  April  21,  18W,  ch.  61,  §  2,  28  Stat.  L.  62,  provided  that  said 
amending  Act  of  Jan.  27,  1894,  ch.  22,  here  quoted,  should  be  **  so  amended  that  the 
provisions  thereof  shall  apply  only  to  advertisements  for  proposals  for  fuel,  ice, 
stationery,  and  other  miscellaneous  supplies  to  be  purchased  at  Wa^rhington  for  the 
use  of  the  Executive  Departments  and  other  Government  establishments  therein  named; 
and  no  advertisements  made  or  contracts  awarded  or  to  be  awarded  thereon  since 
January  twenty-seven,  eighteen  hundred  and  ninety-four,  in  accordance  with  the  laws 
in  force  prior  to  said  date,  shall  be  declared  to  be  illegal  or  invalid  for  non-compliance 
with  said  law  of  January  twenty-seventh,  eighteen  hundred  and  ninety-four." 

As  so  amended,  said  amending  provisions  were  superseded  by  the  Act  of  June  17, 
1910,  ch.  207,  f  4,  infra,  p.  398. 

So  much  of  this  section  as  requires  advertisements  before  purchase  was  not  to  apply 
to  purchases  of  medicines  Und  m^ical  supplies  for  the  Army,  by  the  Act  of  Feb  27, 
1893,  ch.  168,  infra,  p.  373. 

This  sectimi  was  not  to  apply  to  purchases  or  services  for  the  Department  of  Agri- 
culture, up  to  a  certain  amount,  by  the  Act  of  l^rch  1,  1899,  ch.  326,  vnfraf  p.  393. 

This  section  was  not  to  apply  to  purchases  or  services  for.  the  District  of  Columbia, 
np  to  a  certain  amount,  by  the  Act  of  March  2,  1911,  ch.  192,  mfra,  p.  399. 

Purchases  of  Indian  supplies  were  required  to  be  made  in  conformity  to  this  section 
by  the  Act  of  June  25,  1910,  ch.  431,  sec.  23,  given  in  Indians,  vol.  3,  p.  791. 

R.  S.  sec.  4667  was  as  follows: 

**Seo.  4667.  No  contract  for  the  erection  of  any  light-house  shall  be  made  except 
after  public  advertisement  for  proposals  in  such  form  and  manner  as  to  secure  general 
notice  thereof,  and  the  same  shall  only  be  made  with  the  lowest  bidder  therefor,  upon 
iecurity  deemed  sufficient  in  the  judgment  of  the  Secretary  of  the  Treasury." 

Act  of  Mojxjh  2,  18«7,  ch.  149,  14  Stat.  L.  425. 

This  was  repealed  by  the  Act  of  June  17,  1910,  ch.  301,  sec.  13,  36  Stat.  L..  539,  the 
other  sections  of  which  Act  made  different  provisions  with  respect  of  the  erection  of 
lighthouses.    See  Lights  and  Bttots. 
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V.  Bids  and  proposals,  342 
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I.  In  Gestebal 

Power  of  United  States  to  contract. — 
"The  United  States,  ueing  a  body  politic, 
may  within  the  sphere  of  the  constitu- 
tional pow^ers  confided  to  it,  and  through 
the  instrumentality  of  the  proper  depart- 
ment to  which  those  powers  are  conhded, 
ester  into  contracts  not  prohibited  by 
8  F.  S.  A.— 12 


law,  and  appropriate  to  the  just  exercise 
of  those  powers."  U.  S.  v,  Tmgey,  (1S31) 
5  Pet.  115,  8  U.  S.  (L.  ed.)  66. 

Character  of  government  as  party. — 
When  a  government  enters  into  a  con- 
tract with  an  individual,  it  deposes,  as  to 
the  matter  of  the  contract,  its  constitu- 
tional authority,  and  exchanges  the  char- 
acter of  a  legislator  for  that  of  a  moral 
agent  with  the  same  rights  and  obliga- 
tions as  an  individual.  Lyons  v,  IT.  S., 
(1896)   30  Ct.  CI.  362. 

Purpose  of  statute. —  The  provisions  of 
this  section  are  in  the  line  of  a  wise  pub- 
lic policy,  insuring  to  the  government 
the  advantage  of  competition  in  making 
contracts  for  supplies.  (1897)  22  Op. 
Atty.-Gen.  I. 
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Notice  of  statutory  limitations  upon 
power  to  contract. —  A  contractor  dealing 
with  the  government  is  chargeable  with 
notice  of  all  statutory  limitations  placed 
upon  the  powers  of  public  officers.  But 
there  is  a  difference  between  those  powers 
expressly  defined  by  statute  and  those 
which  rest  upon  the  discretion  confided 
by  law  to  an  officer.  Where  a  statute  ex- 
pressly defines  the  power  it  is  notice  to 
all  the  world,  but  where  it  ooniides  a 
discretion  to  an  officer  the  party  dealing 
with  him,  in  good  faith,  may  assume  that 
the  discretion  is  properly  exercised.  If 
the  discretion  be  vested  in  a  superior 
while  the  transaction  is  with  his  sub- 
ordinate the  contractor  may  assume  that 
the  discretion  has  been  properly  exercised, 
and  that  the  subordinate  is  acting  in 
accordance  with  his  superior's  orders. 
Thompson  v,  U.  S.,  (1873)  9  Ct.  CI.  187. 

Requirements  of  statute  mandatory.— 
In  absence  of  any  exigency  of  fact  or  of 
one  determined  by  the  officer  in  charge 
of  a  public  work,  or  of  one  that  can  be 
judicially  inferred,  the  provision  of  this 
section  requiring  advertisement  for  sup- 
plies is  mandatory  and  contracts  made  in 
violation  thereof  are  void.  Schneider  i*. 
U.  S.,  (1884)  19  Ot.  CI.  547,  citing  Clark 
r.  U.  8.,  (1877)  95. U.  S.  639,  24  U.  S. 
(L.  ed.)  518;  U.  S.  r.  Speed,  (1868)  8 
Wall.  77,  19  U.  S.  (L.  ed.)  449;  Hender- 
son i\  U.  S.,  (1868)  4  Ct.  CI.  75;  Went- 
worth  V  U.  S.,  (1869)  5  Ct.  CI.  302. 

£ffect  of  other  acts. —  No  part  of  this 
section  was  expressly  repealed  by  the  pro- 
visions of  section  96  of  the  Act  of  Jan. 
12,  1895,  providing  for  the  contracting 
by  the  Postmaster  General  for  envelopes, 
but  that  Act  must  be  construed  in  pari 
materia  with  this  section  and  with  R.  S. 
sec.  3718,  infra,  p.  346.  (1895)  21  Op. 
Atty.-Gen.  181. 

n.   COWTRAOTB 

1.  In  General 

The  provisions  of  this  section  require 
advertisements  for  proposals  in  the  case 
of  all  purchases  and  contracts  for  sup- 
plies or  services  in  any  of  the  depart- 
ments of  the  government,  except  for  per- 
sonal services,  and  except  when  the  public 
exigencies  require  the  immediate  delivery 
of  the  article  or  performance  of  the  serv- 
ice. The  amendatory  Acts  do  not  modify 
this  requirement,  but  simply  provide  a 
mode  for  carrying  it  into  effect.  (1897)' 
22  Op.  Atty.-Gen.  1. 

Szecutory  contracts. —  The  law  requires 
that  executory  contracts  for  supplies  and 
materials  for  the  departments  shall  be 
duly  advertised.  (1853)  6  Op.  Atty.-Gen. 
99. 

Contract  for  future  supply. — A  contract 
without  advertisement  for  a  future  supply 
of  wood  for  the  use  of  the  army  is  within 
the  prohibition  of  this  Act  and  therefore 


void.    McKinney  f.  U.  S.,  (1868)  4  Ct.  CL 
537. 
Contract  requiring  years  for  execution. 

—  The  Secretary  of  War  may  not  under 
this  section,  without  advertising  for  pro- 
posals, make  a  contract  involving  the  ex- 
penditure of  nearly  $200,000,  and  requir- 
ing years  for  its  execution.  (1861)  10 
Op.  Atty.-Gen.  28. 

Supplies  for  navy. —  Under  this  section 
and  R.  S.  sec.  3718,  infra,  p.  346,  supplies 
of  every  name  and  nature  for  the  navy 
are  to  be  purchased  by  contract  upon  ad- 
vertisement, except  in  cases  when  the  pub- 
lic exigency  will  not  permit  of  delay,  and 
then  by  open  purchase  as  between  indi- 
viduals.    (1895)  21  Op.  Atty.-Gen.  181. 

Supplies  for  postal  service. —  Postage 
stamps  are  supplies  within  the  meaning 
of  this  section.  ( 1898)  22  Op.  Atty.-Gen. 
40. 

The  Postmaster  General  should  adver- 
tise for  proposals  for  the  work  of  engrav- 
ing and  printing  United  States  postage 
stamps,  for  which  work  the  bureau  of  en- 
graving and  printing  may  be  permitted 
to  compete.     (1898)  22  Op.  Atty.-Gen.  40. 

Supplies  for  government  printing  office. 

—  This  section  did  not  apply  to  paper 
and  materials  for  the  government  printing 
office,  and  the  Acts  amendatory  thereof 
enlarged  it  in  respect  to  this  office  only 
so  as  to  apply  to  fuel,  ice,  stationery,  and 
miscellaneous  supplies.  (1895)  21  Op. 
Atty.-Gen.   137» 

The  Act  of  Jan.  12,  1895  (titles  Public 
Documents;  Public  Printing),  only  pro- 
vides for  printing  and  binding  public  docu. 
ments;  the  purchases  by  the  public  printer 
therein  contemplated  are  paper  and  mate- 
rials for  that  purpose,  and  such  as  do  not 
come  within  tnis  section.  (1895)  21  Op. 
Atty.-Gen.  137. 

Supplies  for  Agricultural  Department. 

—  If  not  obligatory  on  the  Secretary  of 
Agriculture  to  purchase  seeds,  trees,  etc., 
conformably  to  the  provisions  of  this  sec- 
tion, it  is  certainly  competent  for  him  to 
make  the  purchases  conformably  to  the 
statute,  the  right  to  reject  any  and  all 
bids  being  reserved.  (1895)  1  Op.  Atty.- 
Gen.  162. 

Supplies  for  revenue  service  —  Beals  far 
pa^^kages  in  bond. —  Contracts  for  the  pur- 
chase by  the  government  of  seals  ufted  to 
secure  packages  entered  for  transportation 
in  bond  must  be  awarded  upon  advertise- 
ment.    (1896)  21  Op.  Atty.-Gen.  304.   . 

Seals  purchased  hy  carriers^ — "Locks 
and  seals  used  to  secure  packages  while 
being  transported  in  bond,  paid  for  and 
owned  by  common  carriers,  are  not  re- 
quired to  be  purchased  upon  advertise- 
ment."    (1896)   21  Op.  Atty.-Gen.  304. 

Articles  for  different  fiaea. —  In  Inter- 
national Steamship,  etc.,  Supply  Co.  r. 
U.  S.,  (1877)  13  Ct.  a.  209,  it  was  held 
that  an  advertisement  by  the  Secretary  of 
the  Treasury  for  seal  locks  to  be  used  on 
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railroad  can  in  revenue  service  is  suffi- 
cient compliance  with  this  section  to  au- 
thorize a  contract  by  a  subseauent  Secre- 
tary for  locks  to  be  used  on  the  cars  and 
on  bonded  warehouses. 

Snppties,  etc,  for  Columbia  Institution 
for  lieaf  and  Dumb. —  It  was  said  in 
(1897)  22  Op.  Atty.-Gen.  1,  that  the 
Columbia  Institution  for  the  Deaf  and 
Dumb  is  in  the  Department  of  the  In- 
terior, so  as  to  make  the  provisions  of 
thia  section  applicable  to  it  in  making 
purchases  and  contracts  for  supplies  or 
services;  but  in  (1896)  21  Op.  Atty.-Oen. 
349,  the  contrary  was  expressly  held. 

Contracts  with  enemies. —  No  person  can 
make  a  valid  contract  in  behalf  of  the 
United  States  unless  expresslv  or  im- 
pliedly authorized  by  statute  to  do  so; 
but,  if  so  authorized,  the  right  to  make 
such  a  contract  is  not  necessarily  limited 
to  contracts  with  persons  who  are  not 
enemies  of  the  United  States.  Whether 
the  right  to  make  the  contract  is  a  right 
to  ntake  it  with  an  enemy  depends  upon 
the  true  construction  of  the  statutes  au- 
thorizing the  making  of  the  contract  and 
not  upon  any  general  principles  of  law. 
(1870)    13  Op.  Atty.-Gen.  314. 

Contract  m  military  emergency. — ^A 
military  emergency  cannot  be  measured 
by  precise  rules.  It  may  continue  equally 
over  &  period  of  months.  In  such  a  case, 
when  supplies  cannot  be  procured  by  im- 
mediate purchase  literally  in  op^  mar- 
ket, and  the  quartermaster  charged  with 
procuring  them  contracts  without  adver- 
tisement for  their  deliverv  within  thirty 
days,  the  contract  is  valid  if  it  be  as  im- 
mfSdiate  a  purchase  as  the  circumstances 
admit  of.  '  Thompson  v.  U.  S.,  (1873)  9 
Ct.  CI.   187. 

Emergency  supplies  during  rebellion. — 
The  purchase  of  military  supplies  for  a 
military  emergency  during  the  war  of  the 
rebellion  was  governed  exclusively  by  the 

grovisions  of  the  Act  of  July  4,  1864,  13 
tat.  Li.  39^,  and  not  by  the  Act  of  March 
2,  1861,  12  Stat.  L.  220  (R.  S.  sec.  3709), 
nor  by  the  Act  of  June  2,  1862,  12  Stat. 
L.  411  CR.  S.  sec.  3744,  infra,  p.  361). 
Cobb  V.  V.  S.,  (1871)  7  CJt.  CI.  470. 

Contract  to  supply  troops  and  others 
as  including  Indians. —  Where  a  com- 
missary of  subsistence  is  without  statu- 
tory authority  to  contract  for  the  support 
of  Indians,  a  contract  entered  into  by 
him  for  beef  cattle  in  such  numbers  and 
at  such  time  as  may  be  required,  founded 
00  proposals  for  supplying  beef  to  the 
troops  and  others  at  a  certain  camp,  can- 
not be  construed  to  include  cattle  subse- 
qnently  needed  for  Indians  at  the  same 
camp,  'and  no  action  will  lie  for  breach  if 
tlie  commissary  subsequently,  under  au- 
thority, enfpTs  into  a  contract  with  a  third 
party*  for  supplying  such  Indians.  The 
first'  contract  will  ie  construed  to  have 
been  linnited  in  purpose  to  the  subsistence 
of  troops  and  ordinary  camp  followers. 


Ryan  v.  U.  S.,  (1872)  8  Ct.  CI.  265,  a/- 
firtned  bv  Supreme  Court.  See  (1874)  10 
Ct.  CI.  115. 

Contracts  under  discretionary  power  to 
expend  appropriations. —  Where  the  ex- 
penditure of  an  appropriation  is  espe- 
cially confided  to  the  discretion  of  the 
Secretary  of  the  Interior,  he  has  discre- 
tionary power  to  award  the  contracts 
therefor  without  advertising,  as  provided 
in  this  section.  Fowler  v.  U.  S.,  (1867) 
3  Ct.  CI.  43. 

Increase  of  expense  by  eight-hour  con- 
dition.—  This  and  the  following  sections 
make  no  provision  for  the  len^h  of  the 
day's  work  by  the  employees  of  the  con- 
tracfors,  and  a  public  officer  who  should 
let  a  contract  for  a  larger  sum  than  would 
be  otherwise  necessary,  by  reason  of  a 
condition  that  a  contractor's  employees 
should  only  work  eight  hours  a  day,  would 
directly  violate  the  law.  (1890)  19  Op. 
Atty.-(5en.  685. 

Modified  contract. —  A  modification 
"where  the  interests  of  the  government 
will  not  be-  prejudiced  or  any  statutory 
provision  violated  thereby  "  may  well  be 
provided  for  in  every  contract  to  which 
the  government  is  a  party ;  and  a  contract 
so  modified  is  not  such  a  new  contract  as 
must  be  preceded  by  an  advertiament  for 
proposals  from  bidders.  (18%)  21  Op. 
Atty.-Gen.  207,  citing  U.  S.  v,  Corliss 
Steam  Engine  Co.,  (1876)  91  U.  S.  321, 
23  U.  S.  (L.  ed.)  397;  (1885)  18  Op. 
Atty.-Gen.  101;  Ferris  i?.  U.  S.,  (1893)  28 
Ct.  CI.  332. 

Extension  of  contract  requiring  adver- 
tisement.—  But  where  an  advertisement 
for  proposals  for  furnishing  the  govern- 
ment with  stamped  envelopes,  etc.,  stated 
a  definite  term,  and  did  not  provide  for 
any  extension  of  the  contract  oeyond  the 
terms,  but  the  contract  contained  a  pro- 
vision that  it  might  be  extended  or  modi- 
fied by  mutual  agreement,  and  it  was  sub- 
sequently modified  and  extended  repeat- 
edly so  as  to  embrace  several  successive 
years,  such  extensions  were  each  new  con- 
tracts which  should  have  been  preceded 
by  advertisements  for  proposals.  (1895) 
21  Op.  Atty.-Gen.  207.  See  also  (1869) 
18  Op.  Atty.-Gen.  174. 

Second  contract  for  different  material. 
—  Where  one  contract  is  to  furnish  sand- 
stone for  a  public  building  at  a  desig- 
nated price,  and  another  contract  is  to 
substitute  marble  at  a  diflferent  price,  the 
material  being  the  sole  subject-matter  of 
either  agreement,  the  latter  eontraot  can- 
not be  regarded  as  a  modification  of  the 
former,  and  it  will  require  a  new  adver- 
tisement. Schneider  r.  U.  S.,  (1884)  19 
Ct.  CI.  547. 

Suspension  of  work  under  contract  and 
compensation  for  partial  performance. — 
Where  the  Secretary  of  the  Navy  may 
enter  into  contracts  for  the  construction, 
armament,  or  equipment  of  a  vessel  of 
war,  he  may  suspend  the  work  contracted 
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for  if  the  public  interests  require  its  sus- 
pension; and  when  he  orders  such  suspen- 
sion he  may  agree  witli  tlie  contractor 
upon  the  compensation  to  be  paid  for  par- 
tial performance  of  the  contract,  and  such 
a  settlement,  lawfully  made,  without 
fraud,  is  binding  on  the  government. 
U.  S.  t\  Corliss  Steam  Engine  Co.,  (1876) 
91  U.  S.  321,  23  U.  S.  (L.  cd.)  3t)7,  af- 
firming (1874)    10  Ct.  €1.  494. 

Validity  of  unadvertised  contracts. — ^A 
public  contract  not  founded  upon  adver- 
tisement is  at  most  onlv  voidable,  and 
when  the  government  allows  it  to  be  per- 
formed, and  does  not  question  its  vali<ntyy 
a  third  person  cannot  come  in  and  set  up 
that  it  was  void  at  law.  DriscoU  v,  \i.  S., 
(1877)  13  Ct.  CI.  15,  reversed  by  Supreme 
Court  on  other  grounds,  (1878)  96  U.  S. 
421,  24  U.  S.  (L.  ed.)  847. 

Ratification  of  unadvertised  contract. — 
An  officer  who  in  giving  out  a  contract 
has  failed  to  comply  with  the  statutory 
provision  requiring  advertisement  pre- 
vious to  letting  the  contract,  cannot,  by 
permitting  performance  thereunder  to  pro- 
ceed to  any  extent,  make  such  contract 
obligatory  upon  the  government.  (1876) 
16  Op.  Atty.-Gen.  638. 

Goods  delivered  under  void  contract. — 
^Vhere  goods  have  been  actually  sold  and 
deliver^  for  the  use  and  benefit  of  our 
government,  an  action  may  be  maintained 
for  the  value  thereof,  though  the  contract 
under  which  they  were  delivered  was  ir- 
regular or  void.  Belt  r.  U.  S.,  (1879)  16 
Ct.  CI.  92. 

No  advertisement  as  defense  to  per- 
formed contract. —  When  a  contract  has 
been  mutually  performed  and  the  con- 
tractor sues  to  recover  a  part  of  his  com- 
pensation erroneously  wittiheld,  it  is  not 
a  defense  that  the  contract  was  illegal 
because  not  founded  upon  advertisement 
and  proposal,  the  price  claimed  being  rea- 
sonable. Mudgett  V.  U.  S.,  (1873)  9  Ct. 
CI.  467. 


2.  Personal  Services 

Defined. — ^A  contract  for  personal  serv- 
ice is  one  by  which  the  individual  con- 
tracted with  renders  his  personal  service 
to  the  government  through  its  agents, 
thus  himself  becoming  the  servant  of  the 
government.  (1877)  16  Op.  Atty.-Gen. 
236. 

Contract  in  part  for  services. — ^Although 
a  contract  may  require  in  some  of  its  de- 
tails personal  service,  this  does  not  make 
the  wnole  contract  one  for  personal  serv- 
ice within  the  meaning  of  this  section. 
(1876)   16  Op.  Atty.-Gen.  638. 

Contract  for  secret  services. — An  action 
cannot  be  maintained  against  the  govern- 
ment in  the  Court  of  Claims  upon  a  con- 
tract for  secret  services  during  a  war, 
made  between  the  President  and  the  claim- 
ant. The  publicity  produced  by  an  ac- 
tion would  itself  be  a  oreach  of  a  contract 


of  that  kind  and  thus  defeat  a  recovery. 
Totten  r.  U.  S.,  (1876)  92  U.  S.  105,  23 
U.  S.  (L.  ed.)  606,  affirming  (1873)  9  Ct. 
CI.  606. 

Contract  for  service  requiring  trained 
skilL — In  all  contracts  lor  service  which 
presupposes  trained  skill  and  experience, 
the  public  officer  who  employs  the  service 
must  be  allowed  to  exercise  a  judicious 
discrimination,  and  to  select  such  as,  in 
his  judgment,  possess  the  required  quali- 
fications.    (1862)    10  Op.  Atty.-Gen.  261. 

Personal  service  of  contractor  only. — 
The  personal  service  mentioned  in  this 
section  must  be  personal  service  of  the 
party  contracted  with,  and  not  personal 
service  which  he  shall  employ.  (1876) 
16  Op.  Atty.-Gen.  636. 

A  contract  for  surveying  Indian  reser- 
vations is  a  contract  for  **  personal  serv- 
ices," and,  therefore,  may  be  made  with- 
out previous  advertisement  for  proposals. 
(1862)    10  Op.  Atty.-Gen.  261. 

Contract  for  preparing  material  under 
advertisement  for  purchase. — ^Advertise- 
ment for  proposals  having  been  made  for 
the  rough  stone  from  the  quarry,  but 
not  for  the  cutting  and  dressing  of  it 
before  a  contract  therefor,  the  cutting 
and  dressing  are  not  within  the  exception 
of  "  personal  services,"  and  such  adver- 
tisement does  not  meet  the  requirements 
of  this  section  as  regards  the  contract 
for  such  cutting  and  dressing.  (1877)  15 
Op.  Atty.-Gen.  253. 

III.  Public  Exigency 

In  absence  of  public  exigency. —  Where 
the  public  exigencies  do  not  require  the 
immediate  delivery  of  the  articles,  or  per- 
formance of  the  service,  it  is  necessary 
previously  to  advertise  for  proposals  re- 
specting the  same.  (1829)  2  Op.  Atty.- 
Gen.  267. 

Test  of  public  exigency. —  The  power 
here  given  to  make  contracts,  without  ad- 
vertisement, plainly  contemplates  only 
such  contracts  as  the  urgent  necessities 
of  the  service  may  demand  and  in  cases 
where  the  public  interests  would  suffer 
by  the  delay  attendant  upon  advertising. 
The  only  exception  is  when  ''immediate 
performance "  is  required  by  the  public 
exigency,  and  that  is  the  test  by  which 
the  necessity  of  advertising  is  to  be  deter- 
mined.    (1861)    10  Op.  Atty.-Gen.  28. 

Where  immediate  delivery  is  necessary 
to  the  wants  of  the  public  service  the  ar- 
ticle required  must  oe  obtained  by  open 
purchase;  that  is,  by  purchase  at  the 
place  where  articles  of  the  description 
are  usually  bought  and  sold,  and  in  the 
mode  in  which  such  purchases  are  ordi- 
narily made  between  individual  and  indi- 
vidual.    (1829)   2  Op.  Atty.-Ocn.  267. 

Immediate  twe  necessary, —  Purchases 
in  open  market  earnest  be  resorted  to, 
except  in  cases  of  and  m  reference  to  sudi 
articles  as  are  wanted  for  use  so  inuno* 
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diate  as  not  to  permit  of  contracts  by  ad- 
Tertisement.  But  such  immediate  want 
cannot  usually  occur  in  reference  to  hemp. 
11846)   4  Op.  Atty.-Gen.  476. 

Exigency  of  time  only.-^  The  **  public 
exigency/'  contemplated  by  this  section, 
is  one  of  time  onl^.  While  the  officer 
Intmsted  with  making  the  contract  may 
be  entitled  himself  to  adjudicate  whether 
or  not  the  facts  are  such  as  to  require 
immediate  delivery  of  the  articles  con- 
tracted for,  or  the  immediate  rendering 
of  the  service  desired,  yet  the  exigency 
cannot  be  extended  beyond  that  of  time 
only,  and  if  he  adjudicates  any  other 
state  of  facts  to  be  an  exigency  he  is  not 
proceeding  within  the  authority  given  him 
by  law.     ( 1877)   15  Op.  Atty.-Gen.  253. 

Ordinary  diligence  in  making  contract 
for  immediate  delivery.^—  "  Immediate  de- 
Uvery,"  under  this  Act,  requires  of  a 
quartermaster  that  openness,  diligence, 
prudence,  and  care  which  an  individual 
might  be  supposed  to  exercise  were  he 
buying  goods  in  just  such  an  exigency 
and  under  just  such  circumstances. 
Therefore  when  a  quartermaster,  buying 
goods  under  extraordinary  circumstances, 
does  as  an  energetic  business  man  would 
have  done  in  his  own  business,  if  acting 
without  money,  with  shaken  credit,  under 
a  pressing  emergency,  in  a  place  where 
bat  part  of  his  needs  could  oe  supplied, 
endeavoring  to  give  great  publicity  to  his 
purchases  and  to  invite  competition,  the 
conditions  of  the  statute  are  fulfilled. 
Child  r.  U.  S.,   (1868)   4  Ct.  CI.  176. 

Application  of  section  to  contractor. — 
The  provision  of  this  section  requiring 
articles  or  services  to  be  obtained  by 
"open  purchase  or  contract  at  the  price 
and  in  the  manner  in  which  such  articles 
are  usually  bought  and  sold,  or  such  serv- 
ices engaged,  between  individuals,"  does 
not  apply  to  a  contractor  with  the  United 
SUtes.     (1877)    15  Op.  Atty.-Gen.  253. 

Whether  the  contractor  owns  the  artir 
cle  contracted  for  at  the  time  of  the  mak- 
ing of  the  contract  cannot  be  inquired 
into.     Friedenstein  v.   U.   S.,    (189^)    35 

a  a.  1. 

Purchase  from  middlemen  for  immediate 
delivery. — ^A  contract  for  the  purchase  of 
naval  supplies  for  immediate  use  from  a 
middleman,  at  a  higher  price  than  the 
manufacturer's  price,  is  not  a  violation 
of  this  section  where  there  was  not  suffi- 
cient time  to  learn  the  place  of  manufac- 
ture and  the  manufacturer's  price,  and 
Snblic  exigencv  demanded  immediate  de- 
ivery;  and  the  contractor  may  recover 
the  contract  price,  although  he  did  not 
deal  in  or  possess  such  article  at  the 
time  of  the  sale;  but  if  there  be  ample 
time  to  learn  the  manufacturer's  price  and 
place  of  manufacture,  and  the  contractor 
and  purchasing  agent  do  not  avail  them- 
selves of  the  opportunity,  only  a  fair  and 
reasonable  value  for  such  articles  can  be 


recovered  by  the  contractor,  without  re- 
gard to  the  contract  price.  Wentworth  r. 
U.  S.,   (1869)   5  Ct.  CI.  302. 

Relief  of  sufferers. — Where  the  service 
required  was  under  a  statute  making  an 
appropriation  to  relieve  a  suffering  con- 
dition of  the  people  of  the  territory,  it 
must  be  held  that  the  Act  intended  im- 
mediate execution,  and  contracts  there- 
under would  be  valid  though  not  reduced 
to  writing.  Pacific  Steam  Whaling  Co.  v. 
U.  S.,   (1901)    36  Ct.  CI.  105. 

Immediate  construction  of  railroad  cars. 
—  In  Mowry  r.  U.  S.,  (1866)  2  Ct.  CI.  68, 
it  was  held  that  a  contract  in  time  of 
great  public  exigency  and  peril,  imme- 
diately to  construct  one  hundred  railroad 
cars  at  an  agreed  price,  fiftv  to  be  de- 
livered in  eighteen  days  and  fifty  in  thirty 
days,  calls  K)r  an  immediate  performance 
within    the    meaning    of    this    section. 

Purchase  of  envelopes  in  emergency. — 
Construing  the  provisions  of  section  96  of 
the  Act  of  Jan.  12,  1895,  providing  for 
the  purchase  of  envelopes,  stamped  or 
otherwise,  for  all  departments  in  connec- 
tion with  this  section  and  R.  S.  sec.  3710, 
infra,  p.  343,  it  was  held  that  that 
section  of  the  Act  of  1805  had  no  apijli- 
cation  when  an  exigency  might  require 
an  immediate  delivery  of  envelopes  to  a 
particular  department  and  the  public 
service  might  be  seriously  impaired  by 
the  necessity  of  a  requisition  upon  the 
Postmaster  General.  In  the  event  of  an 
exigency  requiring  an  immediate  delivery 
of  envelopes,  the  provisions  of  this  sec- 
tion governed,  and  the  head  of  the  depart- 
ment in  which  the  exigency  existed  might 
make  the  purchases  required  by  the  ex- 
igency.    (1895)  21  Op.  Atty.-Gen.  181. 

Proper  exercise  of  discretion. —  This 
section,  "  while  requiring  such  advertise- 
ment as  the  general  rule,  invests  the 
officer  charged  with  the  duty  of  procur- 
ing supplies  or  services  with  a  discretion 
to  dispense  with  advertising  if  the  exigen- 
cies of  the  public  service  require  imme- 
diate delivery  or  performance.  It  is  too 
well  settled  to  admit  of  dispute  at  this 
day  that  where  there  is  a  discretion  of 
this  kind  conferred  on  an  officer  or  board 
of  officers,  and  a  contract  is  made  in 
^rhich  they  have  exercised  that  discretion, 
the  validity  of  the  contract  cannot  be 
made  to  depend  on  the  degree  of  wisdom 
or  skill  which  may  have  accompanied  its 
exercise."  Staab's  Case,  (1882)  17  Op. 
Atty.-Gen.  384.  See  also  U.  S.  f.  Speed, 
(1868)  8  Wall.  77,  19  U.  S.  (L.  ed.)  449, 
affirming  (1866)  2  Ct.  CI.  429. 

Substantial  compliance  sufficient. — This 
statute  intends  that  in  a  proper  exigency 
supplies  for  the  army  should  be  procured 
by  lawful  means,  and  is  not  to  be  con- 
strued as  declaring  illegal  contracts 
which,  as  nearly  as  possible,  comply  with 
its  requirements.  Child  v.  U.  S.,  (1868) 
4  Ct.  CI.  176. 
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rv.  Advebtisements 

Where  advertised. —  This  section  does 
not  require  the  advertising  to  be  done  in 
the  District  of  Columbia.  (1897)  21  Op. 
Atty.-Gen.  595. 

To  whom  addressed. — While  there  is  no 
express  provision  as  to  the  persons  with 
whom  the  Postmaster  General  shall  con- 
tract, or  to  whom  he  shall  by  advertise- 
ment address  his  proposals,  he  is  justi- 
fied in  doing  so  to  those  who  are  able  to 
do  the  work  or  furnish  supplies  which  he 
needs  in  his  department.  In  such  a  mat- 
ter he  will  exercise  his  own  discretion  as 
to  that  which  shall  be  for  the  best  in- 
terests of  the  public,  and  will  carry  out 
the  policy  of  the  statute  by  thus  limiting 
his  advertisements,  when  he  shall  deem 
it  expedient  to  do  so.  (1877)  15  Op. 
Atty.-Gen.  226. 

Manner  of  advertising. —  The  manner  of 
advertising  is  left  by  the  law  to  the  dis- 
cretion of  the  department  advertising. 
Xo  particular  form  is  prescribed.  (1877) 
15  Op.  Atty.-G«n.  226. 

Propr>sals  for  furnishing  stamps  limited. 
— An  advertisement  for  proposals  for  fur- 
nishing the  Post  OflBce  Department  with 
postage  stamps  may,  in  the  discretion  of 
the  Postmaster  General,  be  limited  to 
"  steel  plate  engravers  and  plate 
printers;  **  the  purpose  of  limitation  be- 
ing to  confine  the  submission  of  proposals 
to  such  persons  only  as  can  satisfactorily 
furnish  the  articles  needed.  (1877)  15 
Op.  Atty.-Gen.  226. 

Advertisement  and  proposals  as  part  of 
the  contract. —  The  advertisement  for  pro- 
posals, and  the  proposals  in  response 
thereto,  do  not  form  any  part  of  the  sub- 
sequent contract  and  cannot  be  admitted 
in  evidence  to  contradict  or  vary  the 
terms  thereof.  Harvey  t\  U.  S.,  (1872)  8 
Ct.  CI.  501. 

■ 

V.  Bids  and  Proposals 

Modifications  in  bids. — Where  an  adver- 
tisement was  published,  calling  for  pro- 
posals for  performance  of  certain  work 
for  the  government,  with  the  specification 
that  it  be  begun  on  or  before  Oct.  1,  1892, 
and  be  concluded  on  or  before  Dec.  31, 
1893,  and  where  one  of  the  proposals 
stated  that  the  bid  was  that  the  entire 
work  was  to  be  completed  on  or  before 
June  1,  1894,  and  provided  for  stopping 
that  work  in  certain  contingencies,  such 
modifications  in  the  proposals  were  incon- 
sistent with  the  specifications  and  with 
the  spirit  and  intent  of  this  section. 
(1892)    20  Op.  Atty.-Gen.  496. 

Modification  of  bid  prior  to  opening. — ^A 
bidder  under  an  advertisement  for  sealed 
proposals  has  the  right,  previous  to  the 
opening  of  the  bids,  to  modify  his  bid  by 
telegram,  and  the  bill  so  modified,  upon 
acceptance  before  withdrawal, -will  bind 
the  bidder.     (1898)   22  Op.  Atty.-Gen.  45. 


Signature  and  modification  of  firm  bid. 
— Where  a  bid,  in  which  the  name  of  the 
firm  is  signed  by  typewriter,  followed  by 
the  signature  of  the  only  member  of  the 
firm,  IS,  before  acceptance,  modified  by 
telegram,  the  modified  bid,  if  authentic, 
would,  upon  acceptance  before  withdrawal, 
bind  the  bidder.  (1898)  22  Op.  Atty.-Gen. 
45. 

Omission  of  immaterial  words. — Where 
the  advertisement  requires  the  proposals 
to  be  made  on  blank  forms  furnished  by 
the  department  the  omission  or  erasure 
of  immaterial  words  in  the  proposals  of 
a  bidder  does  not  affect  the  validity  of 
his  bid.     (1877)   15  Op.  Atty.-Gen.  226. 

Confirmation  of  telegraphed  proposaL — 
While  it  is  customary  to  confirm  by  let- 
ter a  telegraphed  proposition,  such  con- 
firmation is  not  essential.  (1898)  22  Op. 
Atty.-Gen.  45. 

Effect  of  designating  hour  of  opening. 
— The  designation  of  two  o'clock  P.  M. 
"  for  the  opening  of  all  such  proposals  in 
each  department,"  means  only  that  such 
proposals  shall  not  be  opened  before  two 
o'clock  p.  M.  (1897)  2-1  Op.  Atty.-Gen. 
546. 

No  bids  opened  prior  to  time. — By  desig- 
nating a  certain  hour  on  a  fixed  day  "  for 
the  opening  of  all  such  proposals,"  both 
the  government  and  the  bidders  have  se- 
cured to  them  the  advantage  of  a  pre- 
scribed moment  prior  to  w^hich  no  bids 
can  be  opened.  (1897)  21  Op.  Atty.-Gen. 
546. 

Proposals  received  after  time  of  open- 
ing.—  The  statute  does  not  say  that  all 
proposals  must  be  received  prior  to  two 
o'clock  p.  M.,  but  it  designates  that  hour 
for  the  opening  of  the  proposals.  To  be 
sure,  a  proposal  receivea  after  that  hour, 
under  circumstances  which  warranted  the 
belief  that  it  had  been  prepared  and  sub- 
mitted in  the  light  of  the  proposals  sub- 
mitted by  the  other  bidders,  which  had 
already  been  opened  and  made  known, 
should  not  be  received  or  entertained; 
but  a  proposal  received  under  conditions 
which  preclude  the  possibility  of  such  un- 
fairness should  not  be  rejected  because  it 
happens  to  be  received  by  the  board  of 
award  a  few  minutes  after  two  o'clock 
p.  M.  (1897)  21  Op.  Atty.-Gen.  546. 

The  object  of  the  government  is  to 
secure  fairness  and  impartiality  in  award- 
ing government  contracts;  and  where 
proper  notice  has  been  given  by  advertise- 
ment, and  the  time  and  the  place  for  open- 
ing such  proposals  designated  and  pub- 
lished, one  submitting  his  bid  or  proposal 
and  forwarding  the  same  by  due  course 
of  mail,  by  which  it  should  have  been  de- 
livered before  two  o'clock  P.  M.,  should 
not  be  deprived  of  his  right  to  participate 
in  the  competitive  bidding  because  his  let- 
ter containing  the  bid  did  not  reach  the 
board  of  award  until  a  few  minutes  after 
two  p.  M.     (1897)   21  Op.  Atty.-Gen.  546. 
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Withdrawal  of  bid. —  In  the  absence  of 
any  special  statutory  provision  to  the  con- 
trary a  bidder  for  a  government  contract 
may  withdraw  his  bid  at  any  time  until 
notice  of  acceptance.  (1894)  21  Op. 
Attj.'G^.  56. 


VI.  AOCEPTANCB 

Effect  of  acceptance. — When  a  bid 
which  binds  a  bidder  to  perform  is  ac- 
cepted, and  he  is  ready  and  able  to  per- 
form, the  government  cannot  escape 
liability  by  refusing  to  enter  into  the 
formal  written  contract  contemplated  by 
the  terms  of  its  acceptance.  It  is  liable 
to  the  same  extent  aa  it  would  have  been 
had  the  formal  contract  been  executed. 
Garfielde's  Case,  (1876)  93  U.  S.  242,  23 
U.  S.   (L.  ed.)   779. 

Acceptance  by  executive  officer. — ^The 
acceptance  by  an  executive  officer,  acting 
within  the  scope  of  his  authority,  of  a 
proposal  by  an  individual  creates  a  con- 
tract having  the  same  force  and  ejQTect 
that  a  formal  written  agreement  would 
have  if  one  haa  been  signed  by  the  parties. 
McCoUum  t?.  U.  S.,  (1881)   17  Ct.  CI.  92. 


Acceptance  of  inferior  articles. — "  If  on 
accoimt  of  the  impossibility  of  readver- 
tising,  or  of  the  contractor  procuring 
better  articles,  in  time  to  meet  the  ex- 
igencies, authority  is  lodged  anywhere  to 
accept  supplies  inferior  to  the  require- 
ments of  a  contract,  it  is  vested  in  the 
officer  or  officers  charged  with  the  duty  of 
making  the  purchases,  and  the  rights  of 
third  parties  are  not  to  be  affected  by  the 
correctness  of  the  conclusions  of  such 
officers  as  to  the  necessity  which  compels 
such  acceptance."  Staab's  Oase,  (1882) 
17  Op.  Atty.-Gen.  384. 

When  award  is  made. — ^An  award  of  a 
contract  by  the  issuance  of  an  order  of 
the  Postmaster  General,  in  the  usual  way, 
and  its  transmission  to  the  bidder,  thus 
indicating  the  acceptance  of  his  proposal, 
is  sufficient;  and  when  received  by  the  lat- 
ter the  award  thus  made  is  beyond  recall, 
and  the  agreement  is  complete  and  bind- 
ing upon  the  government.  It  makes  no 
difference  in  such  case  that  a  more 
formal  contract  was  contemplated  to  be 
entered  into,  but  has  not  been  executed 
by  the  bidder,  if  the  failure  be  not  attrib- 
utable to  his  default.  (1877)  16  Op. 
Atty.-Gen.  226. 


Sec.  3710.  [Opening  bids.]  Whenever  proposals  for  supplies  have 
been  solicited,  the  parties  responding  to  such  solicitation  shall  be  duly 
notified  of  the  time  and  place  of  opening  the  bids,  and  be  permitted  to  be 
present  either  in  person  or  by  attorney,  and  a  record  of  each  bid  shall 
then  and  there  be  made.    [R.  8.] 

Res.  No.  8,  of  Jan.  31,  1868,  15  Stat.  L.  246. 

Sec.  371 1.  [Inspection  of  fuel  in  District  of  Columbia  —  appointment 
of  inspectors,  etc]  It  shall  not  be  lawful  for  any  oflftcer  or  person  in  the 
civil,  military,  or  naval  service  of  the  United  States  in  the  District  of 
Columbia  to  purchase  anthracite  or  bituminous  coal  or  wood  for  the  public 
service  except  on  condition  that  the  same  shall,  before  delivery,  be 
inspected  and  weighed  or  measured  by  some  competent  person,  to  be 
appointed  by  the  head  of  the  Department  or  chief  of  the  branch  of  the 
service  for  which  the  purchase  is  made  from  among  the  persons  authorized 
to  be  employed  in  such  Department  or  branch  of  the  service.  The  person 
appointed  under  this  section  shall  ascertain  that  each  ton  of  coal  weighed 
by  him  shall  consist  of  two  thousand  two  hundred  and  forty  pounds,  and 
that  each  cord  of  wood  to  be  so  measured  shall  be  of  the  standard  measure 
of  one  hundred  and  twenty-eight  cubic  feet.  Each  load  or  parcel  of  wood 
or  coal  weighed  and  measured  by  him  shall  be  accompanied  by  his  certifi- 
cate of  the  number  of  tons  or  pounds  of  coal  and  the  number  of  cords  or 
parts  of  cords  of  wood  in  each  load  or  parcel.     [B.  8.] 

The  section  originally  read  as  follows: 

"  Sbo.  3711.  It  shaU  not  be  lawful  for  any  officer  or  person  in  the  civil,  military,  or 
navai  service  of  the  United  States  in  the  District  of  Columbia  to  purchase  anthracite 
or  bituminous  coal  or  wood  for  the  public  service  except  on  condition  that  the  same 
shaU,  before  delivery,  be  inspected  and  weighed  or  measured  by  some  competent 
person  to  be  appointed  by  the  head  of  the  Department  or  chief  of  the  branch  of 
the    service   for    which    the    purchase    is    made.      The    person    so    appointed    shall. 
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before  entering  upon  the  duty  of  inspector,  weigher,  and  measurer,  and  to  the 
satisfaction  of  the  appointing  officer,  give  bond,  with  not  less  than  two  sureties, 
in  the  penal  sum  of  five  thousand  dollars,  and  with  condition  that  each  ton  of 
coal  weighed  by  him  shall  consist  of  two  thousand  two  hundred  and  forty  pounds, 
and  that  each  cord  of  wood  to  be  eo  measured  shall  be  of  the  standard  measure  of  one 
hundred  and  twenty-eight  cubic  feet.  The  inspector,  weigher,  and  measurer  so  appointed 
ahall  be  entitled  to  receive  from  the  venders  of  fuel  weighed  and  measured  by  him 
twenty  cents  for  each  ton  of  coal  weighed,  and  nine  cents  for  each  cord  of  wood  meas- 
ured by  him.  Each  load  or  parcel  of  wood  or  coal  weighed  and  measured  by  him  shall 
be  accompanied  by  his  certificate  of  the  number  of  tons  or  pounds  of  coal  and  the  num- 
ber of  cords  or  parts  of  cords  of  wood  in  each  load  or  parcel."  Act  of  July  11,  1870, 
ch.  24S,  16  Stat.  L.  229. 

It  was  first  amended  by  the  Act  of  March  2,  1895,  ch.  177,  §  6,  28  Stat.  L.  808,  to 
take  effect  on  and  after  July  1,  1896,  to  read  as  follows: 

"Sbo.  3711.  It  shall  not  be  lawful  for  any  officer  or  person  in  the  civil,  military, 
or  naval  service  of  the  United  States  in  the  District  of  Columbia  to  purchase  anthracite 
or  bituminous  coal  or  wood  for  the  public  service  except  on  condition  that  the  same 
shall,  before  delivery,  be  inspected  and  weighed  or  measured  by  some  competent  person, 
to  be  appointed  by  the  head  of  the  Department  or  chief  of  the  branch  of  the  service  for 
which  the  purchase  is  made  from  among  the  persons  authorized  to  be  employed  in  such 
Department  or  branch  of  the  service:  Provided^  That  the  weigher  and  measurer  of  the 
Navy  Department  may  be  appointed  outside  of  said  Department,  and  that  such  weigher 
and  measurer  shall  give  bond  and  be  paid  as  heretofore  provided  by  law.  The  person 
appointed  under  this  section  shall  ascertain  that  each  ton  of  coal  weighed  by  him 
shall  consist  of  two  thousand  two  hundred  and  forty  pounds,  and  that  each  cord  of 
wood  to  be  so  measured  shall  be  of  the  standard  measure  of  one  hundred  and  twenty- 
eight  cubic  feet.  Each  load  or  parcel  of  wood  or  coal  weighed  and  measured  by  him 
shall  be  accompanied  by  his  certificate  of  the  number  of  tons  or  pounds  of  coal  and 
the  number  of  cords  or  parts  of  cords  of  wood  in  each  load  or  parcel." 

As  thus  amended  it  was  again  amended  by  the  Act  of  March  15,  1898,  ch.  68,  i  6, 
30  Stat.  L.  316,  to  resA  as  given  in  the  text. 

Sec.  3712.  [Appointments  to  be  notified  to  accounting  officer.]    The 

proper  accounting  oflScer  of  the  Treasury  shall  be  furnished  with  a  copy 
of  the  appointment  of  each  inspector,  weigher,  and  measurer  appointed 
under  the  preceding  section.    [R.  S.] 

Act  of  July  11,  1870,  ch.  243,  16  Stat.  L.  229. 

Sec.  3713.  [No  payment  without  certificate.]  It  shall  not  be  lawful 
for  any  accounting  officer  to  pass  or  allow. to  the  credit  of  any  disbursing 
officer  in  the  District  of  Columbia  any  money  paid  by  him  for  purchase  of 
anthracite  or  bituminous  coal  or  for  wood,  unless  the  voucher  therefor  is 
accompanied  by  a  certificate  of  the  proper  inspector,  weigher,  and  meas- 
urer that  the  quantity  paid  for  has  been  determined  by  such  officer.  [-B.  8.] 

Act  of  July  11,  1870,  ch.  243,  16  Stat.  L.  229. 

Sec.  3714.  [Contracts  for  the  military  or  naval  service^  how  con- 
trolled.] All  purchases  and  contracts  for  supplies  or  services  for  the  mili- 
tary and  naval  service  shall  be  made  by  or  under  the  direction  of  the  chief 
officers  of  the  Departments  of  War  and  of  the  Navy,  respectively.  And  all 
agents  or  contractors  for  supplies  or  service  as  aforesaid  shall  render  their 
accounts  for  settlement  to  the  accountant  of  the  proper  department  for 
which  such  supplies  or  services  are  required,  subject,  nevertheless,  to  the 
inspection  and  revision  of  the  officers  of  the  Treasury  in  the  manner  before 
prescribed.     [R.  S,] 

Act  of  July  16,  1798,  ch.  86,  1  Stat.  L.  610. 

This  section  waa  amended  by  the  Act  of  Feb.  27,  1S77,  ch.  69,  19  Stat.  L.  249,  by 
adding  the  closing  provision  of  the  section  beginning  with  the  word«,  "And  all  agents 
or  contractors,"  etc.,  as  above  given. 
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FoT  provision^  relating  to  the  lamination   of,   etc.,  of  acoounts,   see  Tbeasttby 
Dbpastment. 


Who  may  contract  for  Navy  Depart- 
ment.— All  contracts  and  purchases  en- 
tered into  and  made  by  the  Navy  Depart- 
ment must  be  entered'  into  and  made  by 
or  imder  the  direction  of  the  Secretary. 
(1829)   2  Op.  Atty.-Gen.  257. 

Express  contracts  by  commanding  gen- 
craL — ^The  authority  of  the  general  com- 
manding a  military  department,  to  bind 
the  government  by  express  contract  in 
time  of  actual  hostility  and  of  great  pub- 
lie  danger,  must  be  derived  from  the  Con- 
stitution and  the  laws  of  the  United 
States.  Fremont  Contract  Cases,  (1866) 
2  Ct.  CI.  1. 

Authority  of  commanding  general  to 
appoint  purchasing  agents. — The  respon- 
sibility and  discretion  appertaining  to 
the  purchase  of  military  supplies  are 
vested  in  the  officers  of  the  quarter- 
master's department,  therefore  a  com- 
manding general  cannot  appoint  a  civil- 
ian purchasing  agent  of  the  government 
nor  invest  him  with  discretion  to  make 
express  contracts,  nor  transfer  to  him 
the  responsibility  which  the  law  enforces 
upon  the  quartermaster;  nor  has  such 
agent  power  to  bind  the  government  by 
express  contract.  Fremont  Contract 
Cases,  ( 1866)  2  Ct.  CI.  1. 

An  officer  of  Tolnnteem  neither  mus- 
tered into  the  United  States  service  nor 
specially  employed  to  make  contracts  for 
subsisting    his    troops    cannot    bind    the 


United  States  by  express  contracts.  Kirk- 
ham  V.  U.  S.,  (1868)  4  Ct.  CI.  223. 

Repudiation  of  contract  by  quarter- 
master-generaL — An  order  of  the  Secre- 
tary of  War  directing  the  quartermaster- 
general  to  suspend  making  any  new  con- 
tracts for  an  article  until  it  is  tested  does 
not  authorize  the  quartermaster-general 
to  repudiate  the  contracts  already  entered 
into  for  such  article.  Mann  t;.  U.  S., 
(1867)   3  Ct.  CI.  410. 

Amounts  due  for  war  vesseL —  The  Sec- 
retary of  the  Navy  has  authority  to  settle 
the  amounts  due  under  a  contract  for  the 
building  of  a  war  vessel  and  demands  for 
extra  work  agreed  upon  and  expenses  in- 
curred because  of  the  department's  action 
of  which  the  government  has  received  the 
benefit.  Myerle  r.  U.  S.,  (1806)  31  Ct. 
CI.   105. 

Recovery  for  servioefl  or  property  re- 
ceived under  unauthorized  contract. — 
Where  the  proper  officers  of  the  govern- 
ment receive  services  or  property  under 
a  contract  made  by  one  wno  was  not  an 
authorized  agent  of  the  government  and 
use  such  services  or  property  for  a  law- 
ful purpose,  so  that  the  government  de- 
rives a  lawful  benefit  therefrom,  the  con- 
tractor may  recover  the  actual  value  of 
the  property  sold  or  service  rendered. 
Fremont  Contract  Cases,  (1866)  2  Ct.  CI. 
1;  Livingston  v.  U.  S.,  (1867)  3  Ct.  CI. 
131. 


Sec.  3715.  [Contracts  for  army  snbsistencd.]  Contracts  for  subsist- 
ence supplies  for  the  Army,  made  by  the  Commissary-General,  on  public 
notice,  shall  provide  for  a  complete  delivery  of  such  articles,  on  inspec- 
tion, at  such  places  as  shall  be  stipulated.    [B.  S.] 

Act  of  April  14,  1818,  ch.  61,  3  Stat.  L.  427;  Act  of  March  3,  1835,  ch.  49,  4  Stat. 
L.  780;  Act  of  March  2,  1861,  ch.  84,  12  Stat.  L.  220. 


Approval  of  contracts  by  commissary- 
general. —  Prior  to  the  passage  of  this 
Act,  it  was  held,  in  Floyd  t?.  U.  S.,  ( 1866) 
2  Ct.  CI.  429,  that  where  there  is  no  legal 
necessity  for  the  approval  of  a  contract 
by  the  c<xnmissary-general  of  subsistence 
it  need  not  be  transmitted  to  him,  and 
though  it  be  made  in  terms  subject  to  his 
approval   yet   his   approval   may   be  in- 


ferred from  his  letters  and  acts  and  need 
not  be  indorsed  formally  on  the  contract. 
Slaughter  and  packing  of  pork. —  In 
Floyd  1*.  U.  S.,  (1866)  2  Ct,  CI.  429,  it 
was  held,  under  the  Acts  prior  to  this 
section,  that  the  commissary  department 
was  authorized  to  contract  for  the 
slaughter  and  packing  of  pork  for  the  use 
of  the  army. 


Sec.  3716.  [AdvertisementB  for  supplies  for  Quartermaster's  Depart- 
ment.] The  Quartermaster's  Department  of  the  Army,  in  obtaining  sup- 
plies for  the  military  service,  shall  state  in  all  advertisements  for  bids 
for  contracts  that  a  preference  shall  be  given  to  articles  of  domestic  pro- 
duction and  manufacture,  conditions  of  price  and  quality  being  equal,  and 
that  such  preference  shall  be  given  to  articles  of  American  production  and 
manufacture  produced  on  the  Pacific  coast,  to  the  extent  of  the  consump- 
tion required  by  the  public  service  there.    In  advertising  for  Army  sup- 
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plies  the  Quartermaster's  Department  shall  require  all  articles  which  are 
to  be  used  in  the  States  and  Territories  of  the  Pacific  coast  to  be  delivered 
and  inspected  at  points  designated  in  those  States  and  Territories;  and 
the  advertisements  for  such  supplies  shall  be  published  in  newspapers  of 
the  cities  of  San  Francisco,  in  California,  and  Portland,  in  Oregon. 
[B.  8.] 

Act  of  July  13,  1866,  ch.  176,  14  Stat.  L.  92. 


Sec.  3717.  [Separate  proposals  required  for  works,  etc.]  Whenever 
the  Secretary  of  War  invites  proposals  for  any  works,  or  for  any  material 
or  labor  for  any  works,  there  shall  be  separate  proposals  and  separate  con- 
tracts for  each  work,  and  also  for  each  class  of  material  or  labor  for  each 
work.     [R.  8.] 

Act  of  June  23,  1866,  ch.  138,  14  Stat.  L.  78. 

This  section  was  not  to  apply  to  certain  river  and  harbor  improv^nents  by  the  Act  of 
1890,  ch.  907,  sec.  2,  given  under  Bivers,  Habbobs,  and  Canai^s. 


Substantial  compliance  sufficient. — ^The 
controlling  purpose  of  these  provisions 
and  R.  S.  sec.  3719,  infra,  p.  347,  plainly 
is  to  secure  the  contract  to  the  lowest 
bidder  who  will  honestly  perform  it.  The 
directions  of  the  statutes  as  to  the  man- 
ner of  advertising  for  and  receiving  pro- 
posals, and  as  to  the  form  of  the  pro- 
posals themselves,  are  intended  to  accom- 
plish this  purpose,  and  a  failure  by  the 
lowest  bidder  to  comply  with  them  ought 
not  to  exclude  his  proposal  from  consid- 
eration, unless  it  be  such  an  omission  as 
will  deprive  the  government  of  the  requi- 
site security  against  loss  by  violation  or 
nonperformance  of  the  contract.  If  the 
proposal  exhibit  a  substantial  compli- 
ance with  the  provision  of  the  law  as  to 
its  form,  and  if  it  be  the  lowest  bid,  its 
rejection  for  &n  immaterial  informality 
would  be  in  disregard  of  the  meaning  of 
Congress.     (1861)    10  Op.  Atty.-Gen.  140. 

Purpose  of  articles  included. — As  pro- 
visions, clothing,  and  hemp,  for  the  use 
of  the  navy,  were  specifically  mentioned, 
Congress  was  merely  providing  for  the 
current  and  necessary  expenses  of  that 
branch  of  the  service.  The  general  phrase- 
ology, "  and  other  materials  of  every  name 
and  nature,"  was  designed  to  include  the 
other  articles  demanded  for  the.  same  pur- 
pose.    (1849)   5  Op.  Atty.-Gen.  89. 

Award  to  the  lowest  bidder. —  The  Sec- 
retary of  the  Navy  is- obliged  to  give  con- 
tracts for  supplies  to  the  lowest  bidder 
who  fills  the  requirements  as  to  security, 
etc.,  but  he  is  the  person  charged  with 
the  duty  of  ascertaining  the  facts  in  this 
regard,  and  his  decision  is  not  reviewable 
in  any  court.  (1894)  21  Op.  Atty.-Gen. 
56. 


Modification  of  terms  of  contract. — ^The 
Navy  Department  has  not  the  right  in 
awarding  the  contract  to  the  lowest  bid- 
der to  modify  its  terms  in  regard  to  the 
time  of  delivery,  or  any  other  of  its  mate- 
rial elements.  (1844)  4  Op.  Atty.-Gen. 
334. 

Contract  with  patentee. —  "If  the  arti- 
cle needed  be  one  for  which  the  Secretary 
of  the  Navy  may  negotiate  without  adver- 
tising for  proposals,  it  would  seem  that 
the  Secretary  may  contract  with  a  pat- 
entee of  the  article  to  fumidi  the  needed 
supply."     (1889)   19  Op,  Atty.-Gen.  407. 

Patentee  lowest  bidder. — If  the  patentee 
of  an  article  is  the  lowest  bidder  for  fur- 
nishing that  article  the  Secretary  of  the 
Navy  may  accept  his  proposal  and  make 
a  contract  with  him.  ( 1889)  19  Op.  Atty.- 
Gen.  407. 

Contracts  entered  into  by  infants  with 
the  officers  of  the  government  are  valid 
and  obligatory,  notwithstanding  such  in- 
fancy, unless  the  infants  themselves  take 
measures  to  avoid  them.  (1844)  4  Op. 
Atty.-Gen.  333. 

Contracts  for  hemp. —  The  Secretary  of 
the  Navy  in  contracting  for  water-rotted 
hemp,  for  the  use  of  the  navy,  is  restricted 
in  the  manner  of  purchase  by  this  Act, 
which  requires  him  to  advertise  for  the 
article,  to  receive  bids,  and  to  award  the 
contract  for  it  to  the  lowest  bidder.  (1846) 
4  Op.  Atty.-Gen.  476. 

Renewal  of  contract. —  In  (1843)  4  Op. 
Atty.-Gen.  283,  it  was  held  that  since  the 
Act  of  March  3,  1843,  the  Secretary  of 
the  Navy  is  not  competent  to  renew  a  con- 
tract which  has  expired  without  advertis- 
ing as  is  required  by  the  first  section  of 
that  Act. 


Sec.  3718.  [Naval  supplies  to  be  furnished  by  contract.]  All  pro- 
visions, clothing,  hemp,  and  other  materials  of  every  name  and  nature,  for 
the  use  of  the  Navy,  and  the  transportation  thereof,  when  time  will  per- 
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mit,  shall  be  furnished  by  contract,  by  the  lowest  bidder,  as  follows :    In 
the  ease  of  provisions,  clothing,  hemp,  and  other  materials,  the  Secretary 
of  the  Navy  shall  advertise,  twice  a  week  for  two  weeks  or  longer,  not  to 
exceed  four  weeks,  or  once  a  week  for  two  weeks  or  longer,  not  to  exceed 
four  weeks,  in  the  discretion  of  the  Secretary  of  the  Navy,  in  one  or  more 
of  the  principal  papers  published  in  the  place  where  such  articles  are  to  be 
famished,  for  sealed  proposals  for  furnishing  the  same,  or  the  whole  of 
any  particular  class  thereof,  specifying  the  classes  of  materials  and  refer- 
ring bidders  to  the  several  chiefs  of  Bureaus,  who  will  furnish  them  with 
printed  schedules,  giving  a  full  description  of  each  and  every  article,  with 
dates  of  delivery,  and  so  forth.     In  the  case  of  transportation  of  such 
articles,  he  shall  advertise  for  a  period  of  not  less  than  five  days.    All  such 
proposals  shall  be  kept  sealed  until  the  day  specified  in  such  advertisement 
for  opening  the  same,  when  they  shall  be  opened  by  or  under  the  direction 
of  the  officer  making  such  advertisement,  in  the  presence  of  at  least  two 
persons.     The  person  offering  to  furnish  any  class  of  such  articles,  and 
giving  satisfactory  security  for  the  performance  thereof,  under  a  forfeit- 
ure not  exceeding  twice  the  contract  price  in  case  of  failure,  shall  receive  a 
contract  for  furnishing  the  same.     [R.  S.] 

Act  of  March  3,  1843,  ch.  83,  5  Stat.  L.  617;  Act  of  Sept.  28,  1850,  ch.  80,  9  Stat. 
L-  513;  Act  of  Aug.  6,  1854,  ch.  2^,  10  Stat.  K  585;  Act  of  April  17,  1866,  ch.  45,  14 
Stat.  L.  38. 

This  section  was  first  amended  by  the  Act  of  June  30,  1890,  ch.  640,  26  Stat.  L.  197, 
bv  striking  out  the  words  "  once  a  week,  for  at  least  four  weeks,"  originally  appearing 
therein,  cuid  inserting  in  lieu  thereof  the  words  "  twice  a  week  for  two  weeks  or  longer, 
not  to  exceed  four  weeks,  in  the  discretion  of  the  Secretary  of  the  Navy." 

It  was  again  amended  by  the  Act  of  July  19,  1892,  ch.  206,  27  Stat.  L.  243,  so  as  to 
read  "  twice  a  week  for  two  weeks  or  longer,  not  to  exceed  four  weeks,  or  once  a  week 
for  four  weeks,  in  the  discretion  of  the  Secretary  of  the  Navy." 

It  vas  again  amended  by  the  Act  of  March  3,  'l893,  ch.  212,  27  Stat.  L.  724,  so  as  to 
read  **  twice  a  week  for  two  weeks  or  longer,  not  to  exceed  four  weeks,  or  once  a  wedc 
for  two  weeks  or  longer,  not  to  exceed  four  weeks,  in  the  discretion  of  the  Secretary 
of  the  Kavy,"  as  given  in  the  text. 

Sec.  3719.  [Ouaranty  of  bid.]  Every  proposal  for  naval  supplies 
invited  by  the  Secretary  of  the  Navy,  under  the  preceding  section,  shall  be 
accompanied  by  a  written  guarantee,  signed  by  one  or  more  responsible 
persons^  to  the  effect  that  he  or  they  undertake  that  the  bidder  if  his  bid 
is  accepted,  will,  at  such  time  as  may  be  prescribed  by  the  Secretary  of 
the  Navy,  give  bond,  with  good  and  sufficient  sureties,  to  furnish  the  sup- 
plies proposed;  and  no  proposal  shall  be  considered,  unless  accompanied 
by  such  guarantee.  If,  after  the  acceptance  of  a  proposal,  and  a  notifica- 
tion thereof  to  the  bidder,  he  fails  to  give  such  bond  within  the  time  pre- 
scribed by  the  Secretary  of  the  Navy,  the  Secretary  shall  proceed  to  con- 
tract ^th  some  other  person  for  furnishing  the  supplies ;  and  shall  forth- 
with cause  the  difference  between  the  amount  contained  in  the  proposal  so 
guaranteed  and  the  amount  for  which  he  may  have  contracted  for  furnish- 
ing the  supplies,  for  the  whole  period  of  the  proposal,  to  be  charged  up 
against  the  bidder  and  his  guarantor;  and  the  same  may  be  immediately 
recovered  by  the  United  States,  for  the  use  of  the  Navy  Department,  in  an 
action  of  debt  against  either  or  all  of  such  persons.     [R.  S.] 

Act  of  Aug.  10,  1846,  ch.  176,  9  Stat.  L.  101. 

This  section  was  amended  hy  the  Act  of  May  25,  1896,  ch.  239,  29  Stat.  L.  136,  by 
adding  thereto  the  foUowing  proviso: 
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"  Provided f  That  the  Secretary  of  the  Navy  may,  in  his  discretion,  accept,  in  lieu  of 
the  written  guai*anty  required  to  accompany  a  proposal  for  naval  supplies,  and  in  lieu 
of  the  bond  required  for  the  faithful  performance  of  a  contract  for  furnishing 
such  supplies,  a  certified  check,  payable  to  the  order  of  the  Secretary  of  the  Navy, 
for  the  full  amount  of  such  proposal  or  contract,  the  check  to  be  held  by  the  Secretary 
of  the  Navy  until  the  requirements  of  the  proposal  or  contract  shall  be  complied  with 
and  as  a  gnaranty  for  compliance  with  the  same."  This  proviso  wa«  superseded  by  the 
Act  of  Dec.  11,  190e,  ch.  1,  infra,  p.  3d6. 


Discretion  of  Secretary. —  The  time 
within  which  contracts  for  sujpplies  shall 
be  completed,  depending  as  it  does  on 
the  exigencies  of  the  service,  must  neces- 
sarily be  left  to  the  discretion  of  the  Sec- 
retary of  the  Navy.  (1861)  10  Op.  Atty.- 
Gen.  140. 

Determination  of  time. —  The  time 
within  which  the  contract  is  to  be  made 
is  not  fixed  by  law,  but  is  to  be  pre- 
scribed by  the  Secretary  of  the  Navy. 
If  the  Secretary  be  satisfied  that  the  offer, 
being  the  lowest,  is,  under  all  the  circum- 
stances, the  most  advantageous  to  the 
government,  it  is  certainly  within  his 
power  to  accept  it,  even  if  it  propose  a 
longer  time  for  entering  into  the  contract. 
(1861)    10  Op.  Atty.-Gen.  140. 

Proposal  to  complete  contract  later  than 
advertised  time. —  Where  the  Secretary 
of  the  Navy  has  advertised  for  proposals 
to  furnish  naval  supplies,  he  may  con- 
sider the  proposal  of  the  lowest  bidder 
where  the  Sid  is  in  substantial  compliance 
with  the  law,  although  it  names  a  time 
for  the  completion  of  the  contract  five 
days  beyond  that  fixed  in  the  advertise- 
ment.     (1861)    10  Op.  Atty.-Gen.  140. 

Withdrawal  of  bid. —  Strictly  construed 
this  statute  does  not  prevent  a  with- 
drawal of  the  bid  before  its  acceptance, 
but  liberally  construed  it  may  fairly  be 
held  that  it  binds  the  bidder  to  stand 
by  his  bid  at  least  after  the  hour  of 
opening.     (1894)   21  Op.  Atty.-Gen.  66. 

Award  after  failure  of  lowest  bidder. — 
Where  the  lowest  bidder  has  failed  to 
perform  the  requisite  conditions  after  his 
bid  is  accepted,  it  is  not  necessarily  the 
duty  of  the  Secretary  of  the  Navy  to 
award  the  contract  to  the  next  lowest 
bidder.     (1894)   21  Op.  Atty.-Gen.  66. 


Effect  of  extension. —  The  extension  of 
the  contract,  so  far  as  a  forfeiture  is  con- 
cerned, is  for  the  benefit  of  the  contractor, 
to  enable  him  to  do  that  the  omission  of 
which  has  exposed  him  to  sacrifice,  and  is 
nothing  more  than  a  conditional  waiver, 
to  which  effect  can  be  given  only  by  the 
full  compliance  by  the  contractor  with 
his  renewed  engagements  within  the  period 
of  the  extension.  (1843)  4  Op.  Atty.- 
Gen.  283. 

Failure  to  perform  joint  contract. — 
Where  moneys  are  due  to  several  joint 
contractors,  the  Navy  Department  can- 
not deduct  from  those  moneys  the  amount 
of  the  forfeiture  due  to  the  United  States 
under  an  unfulfilled  contract  between  the 
government  and  one  of  the  said  contract- 
ors.    (1864)    11  Op.  Atty.-Gen.  120. 

Deduction  on  one  contract  for  failure 
to  perform  another. —  Where  a  contractor 
has  entered  into  two  contracts  with  the 
Navy  Department  and  has  fulfilled  one  of 
them,  but  failed  to  perform  the  other, 
the  department  in  settling  with  the  con- 
tractor may  lawfully  deduct  from  the 
moneys  due,  on  the  first  or  executed  con- 
tract, the  amount  of  the  forfeiture  stipu- 
lated to  be  paid  in  the  second  pontract 
in  the  event  of  a  failure  on  the  part  of 
the  contractor  to  perform  it.  (1864)  11 
Op.  Atty.-Gen.  120. 

The  sureties  to  a  contract  made  by  an 
infant  are  clearly  bound  for  his  faithful 
performance  of  the  contract;  for,  though 
the  infant  may  excuse  himself  on  the 
ground  of  his  nonage  the  privilege  is  per- 
sonal to  himself  and  cannot  be  made 
available  as  a  defense  by  them.  (1844) 
4  Op.  Atty.-Gen.  333. 


Sec.  3720.  [Record  of  bid.]  All  such  proposals  for  naval  supplies 
shall  be  preserved  and  recorded.  In  case  of  a  failure  to  supply  the  arti- 
cles or  to  perform  the  work  by  the  person  entering  into  such  contract,  he 
and  his  sureties  shall  be  liable  for  the  forfeiture  specified  in  such  contract, 
as  liquidated  damages,  to  be  sued  for  in  the  name  of  the  United  States. 
[22.  S.] 

Act  of  March  3,  1843,  ch.  83,  5  Stat,  L.  617. 

As  originally  enacted  this  section  contained,  following  the  words  "preserved  and 
recorded,"  a  further  provision  as  f oUows :  "  and  reported  by  the  Secretary  of  ihe 
Navy  to  Congress  at  the  commencement  of  every  regular  session.  The  report  shall 
contain  a  schedule  embracing  the  officers  by  classes  indicating  such  as  nave  been 
accepted.''  This  was  repealed  by  an  Act  of  June  22,  1910,  ch.  331,  36  Stat.  L.  591. 
This  Act  also  repealed  a  clause  of  R.  S.  sec.  429,  given  in  Navy,  vol.  6,  p.  1049. 
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Sec.  3721 .  [PurchaseB  without  advertisements.]  The  proyiiaons  which 
require  that  supplies  shall  be  purchased  by  the  Secretary  of  the  Navy 
from  the  lowest  bidder,  after  advertisement,  shall  not  apply  to  ordnance, 
gunpowder,  or  medicines,  or  the  supplies  which  it  may  be  necessary  to 
purchase  out  of  the  United  States  for  vessels  on  foreign  stations,  or  bunt- 
ing delivered  for  the  use  of  the  Navy,  or  tobacco,  or  butter  or  cheese 
destined  for  the  use  of  the  Navy,  or  things  contraband  of  war.  Contracts 
for  butter  and  cheese  for  the  use  of  the  Navy  may  be  made  for  periods 
longer  than  one  year,  if,  in  the  opinion  of  the  Secretary  of  the  Navy, 
economy  and  the  quality  of  the  ration  will  be  promoted  thereby.  The 
Secretary  of  the  Navy  may  enter  into  contracts  for  tobacco,  from  time  to 
time,  as  the  service  requires,  for  a  period  not  exceeding  four  years ;  and  in 
making  such  contracts  he  shall  not  be  restricted  to  the  lowest  bidder, 
unless,  in  his  opinion,  economy  and  the  best  interests  of  the  service  will  be 
thereby  promoted.    [B.  8,] 

Act  of  March  3,  1845,  ch.  77,  5  Stat.  L.  794;  Act  of  March  3,  1847,  eh.  48,  9  &tat.  L. 
172;  Act  of  Aug.  3,  1848,  ch.  121,  9  Stat.  L.  272;  Act  of  March  2,  1865,  ch.  74,  13  Stat. 
L.  467. 

The  proTisions  of  Act  of  Aug.  5,  1882,  ch.  391y  S  1,  22  Stat.  L.  288,  defining  the 
words  **  ordnance  "  and  "  gunpowder,''  as  used  in  this  section,  were  expressly  repealed 
by  the  Act  of  July  5,  1884,  ch.  235,  §  4,  23  Stat.  L.  159. 

Further  provisions  relating  to  the  purchase  of  tobacco  were  made  by  the  Act  of  June 
10,  1896,  ch.  399,  infra,  p.  392. 

The  Act  of  March  2,  1907,  ch.  2512,  infra,  p.  397,  authorized  the  purchase  of  certain 
supplies  in  the  open  market.  ' 


Purchase  of  patent  from  naval  officer. — 
The  question  of  the  right  of  the  Secretary 
of  the  Navy  to  contract  with  an  officer  of 
the  navy  for  the  purchase  of  patent  rights 
and  improvements  in  ordnance  for  use  in 
the  navy  is  determined  under  the  pro- 
visions of  this  section,  and  not  under  ' 
the  provisions  of  R.  S.  sec.  3718,  supra, 
p.  3lff.      (1892)  20  Op.  Atty.-Gen.  329. 

"  The  secretarv  of  the  navy  may  law- 
fully contract  with  an  ensign  of  the  navy 
for  the  purchase  of  patent  rights  and  im- 
provements in  '  B.  L.  R.  ordnance  *  for 
use  in  the  navy  when  the  ensign  was  not 
employed  to  make  experiments,  paid  him- 
self the  expenses  of  obtaining  letters  pat- 
ent, and  when  no  expense  was  authorized 
or  facility  furnished  by  the  bureau  of  ■ 
ordnance  to  aid  him  in  making  or  per- 
fecting his  invention."  (1892)  20  Op. 
Attv.-Gen.  329. 


A  contract  with  a  gun  company  for  the 
manufacture  and  delivery  to  the  Navy 
Department  of  a  number  of  guns,  the 
manufacture  of  materials  to  be  subject 
to  the  inspection  and  approval  of  the 
department,  supplemented  by  an  agree- 
ment providing  for  the  manufacture  of 
the  guns  at  a  particular  place,  and  for 
keeping  an  account  of  the  cost  of  labor 
involved,  in  order  to  arrive  at  the  remu- 
neration ultimately  to  be  paid  to  said 
gun  company,  is  a  contract  for  supplies 
to  the  Navy  Department,  and  not  for 
services,  and  a  contract  with  another 
company  for  the  manufacture  of  any  of 
said  guns  may  be  made  by  the  Navy  De- 
partment as  a  contract  for  ordnance  with- 
out submitting  the  subject-matter  thereof 
to  competition  by  public  advertisement. 
(1897)   21  Op.  Atty.-Gen.  577. 


Sec.  3722.  [What  bids  may  be  rejected  — opening  bids.]  The  chief 
of  any  Bureau  of  the  Navy  Department,  in  contracting  for  naval  supplies, 
shall  be  at  liberty  to  reject  the  offer  of  any  person  who,  as  principal'  or 
surety,  has  been  a  defaulter  in  any  previous  contract  with  the  Navy 
Department.  Parties  who  have  made  default  as  principals  or  sureties  in 
any  former  contract  shall  not  be  received  as  sureties  on  other  contracts; 
nor  shall  the  copartners  of  any  firm  be  received  as  sureties  for  such  film  or 
for  each  other;  nor,  in  contracts  with  the  same  Bureau,  shall  one  con- 
tractor be  received  as  surety  for  another.  Every  contract  shall  require  the 
delivery  of  a  specified  quantity,  and  no  bids  having  nominal  or  fictitious 
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prices  shall  be  considered.  If  more  than  one  bid  be  offered  by  any  one 
party,  by  or  in  the  name  of  his  or  their  clerk,  partner,  or  other  person,  all 
such  bids  may  be  rejected ;  and  no  person  shall  be  received  as  a  contractor 
who  is  not  a  manufacturer  of,  or  regular  dealer  in,  the  articles  which  he 
offers  to  supply.  All  persons  offering  bids  shall  have  the  right  to  be 
present  when  the  bids  are  opened  and  inspect  the  same.     [B.  S,] 

Kes.  No.  32,  of  March  3,  1863,  12  Stat,  h,  828. 

Sec.  3723.  [Contracts  for  foreign  supplies  for  the  Navy.]  No  chief 
of  a  Bureau  shall  make  any  contract  for  supplies  for  the  Navy,  to  be 
executed  in  a  foreign  country,  except  it  be  on  the  first  advertising  for  at 
least  thirty  days  in  two  daily  newspapers  of  the  city  of  New  York,  invit- 
ing sealed  bids  for  furnishing  the  supplies  desired;  which  bids  shall  be 
opened  in  the  presence  of  the  Secretary  of  the  Navy  and  the  heads  of  two 
Bureaus ;  and  contracts  shall  in  all  cases  be  awarded  to  the  lowest  bidder ; 
and  paymasters  for  the  Navy  on  foreign  stations  shall  render,  when  prac- 
ticable, with  their  accounts,  an  official  certificate  from  the  resident  consul, 
or  commercial  or  consular  agent  of  the  United  States,  if  there  be  one,  to  be 
furnished  gratuitously,'  vouching  that  all  purchases  and  expenditures  made 
by  the  paymasters  were  made  at  the  ruling  market-prices  of  the  place  at 
the  time  of  the  purchase  or  expenditure.     [B.  8.] 

Act  of  March  3,  1871,  ch.'  117,  16  Stat.  L.  535. 

Sec.  3724.  [Rejection  of  excessive  bids.]  Where  articles  are  adver- 
tised and  bid  for  in  classes,  and  in  the  judgment  of  the  Secretary  of  the 
Navy  any  one  or  more  articles  appear  to  be  bid  for  at  excessive  or  unreas- 
onable prices,  exceeding  ten  per  centum  above  their  fair  market-value,  he 
shall  be  authorized  to  reject  such  bid.    [JB.  8,] 

Act  of  July  4,  1864,  ch.  252,  13  Btat.  L.  394. 

Sec.  3725.  [Hemp.]  All  hemp,  or  preparations  of  hemp,  used  for 
naval  purposes  by  the  Government  of  the  United  States,  shall  be  of  Ameri- 
can growth  or  manufacture,  when  the  same  can  be  obtained  of  as  good 
quality  and  at  as  low  a  price  as  foreign  hemp.     [B.  8.] 

Act  of  July  14,  1S62,  ch.  163,  12  Stat.  L.  554. 

Sec.  3726.  [Preserved  meats,  etc.]     The  Secretary  of  the  Navy  is 

authorized  to  procure  the  preserved  meats,  pickles,  butter,  and  desiccated 
vegetables,  in  such  manner  and  under  such  restrictions  and  guarantees  as 
in  his  opinion  will  best  insure  the  good  quality  of  said  articles.    [B.  8,] 

Act  of  July  18,  1861,  ch.  7,  12  Stat.  L.  265. 

Sec.  3727.  [Flour  and  bread.]  The  Secretary  of  the  Navy  is  author- 
ized to  purchase,  in  such  manner  as  he  shall  deem  most  advantageous  to 
the  Government,  the  flour  required  for  naval  use;  and  to  have  the  bread 
for  the  Navy  baked  from  this  flour  by  special  contract  under  naval  inspec- 
tion.    [JB.  8.] 

Act  of  March  3,  1863,  ch.  118,  12  Stat.  L.  818. 
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Sec.  3728.  [Homo  manufactures  to  be  preferred.]  The  Secretary  of 
the  Navy,  in  making  contracts  and  purchases  of  articles  for  naval  pur- 
poses, shall  give  the  preference,  all  other  things,  including  price  and  qual- 
ity, being  equal,  to  articles  of  the  growth,  production,  and  manufacture  of 
the  United  States.  In  purchasing  fuel  for  the  Navy,  or  for  naval  stations 
and  yards,  the  Secretary  of  the  Navy  shall  have  power  to  discriminate  and 
purchase,  in  such  manner  as  he  may  deem  proper,  that  kind  of  fuel  which 
is  best  adapted  to  the  purpose  for  which  it  is  to  be  used.    [B.  8.] 

Act  of  Sept.  26,  1S90,  ch.  80,  9  Stat.  L.  513,  515. 

Sec.  3729.  [Bunting.]  The  Secretary  .of  War,  the  Secretary  of  the 
Navy,  and  the  Secretary  of  the  Treasury  may  enter  into  contract,  in  open 
market,  for  bunting  of  American  manufacture,  as  their  respective  services 
require,  for  a  period  not  exceeding  one  year,  and  at  a  price  not  exceeding 
that  at  which  an  article  of  equal  quality  can  be  imported.     [£.  8,] 

Act  of  March  2,  im&,  ch.  74,  13  Stat.  L.  467. 

Sec.  3730.   [Relinquiishment  of  reservations   on   deliveries.]     The 

Secretary  of  the  Navy  may  relinquish  and  pay  all  reservations  of  the  ten 
per  centum  upon  deliveries  made  under  contracts  with  the  Navy  Depart- 
ment, where  these  reservations  have  arisen  and  the  contracts  have  been 
afterward  extended,  or  where  the  contracts  have  been  completed  after  the 
time  of  delivery,  by  and  with  the  consent  of  the  Department,  or  where  the 
contracts  have  been  dissolved  by  the  like  consent,  or  have  been  terminated, 
or  an  extension  thereof  has  been  prevented  by  operation  of  law,  where  no 
injury  has  been  sustained  by  the  public  service.    [B.  8.] 

Act  of  June  17,  1S44,  ch.  107,  5  Stat.  L.  703. 

Payment  of  reserved  percentage. —  It  is  security,  whether  the  same  has  been  re- 

not  competent  for  the  department  to  pay  served  on  original  or  renewed  contracts, 

to  the  contractors  upon  forfeited  contracts  (1843)  4  Op.  Atty.-Gen.  283. 
the  ten  per  cent,  reserved  as  coUateral 

Sec.  3731.  [Name  of  contractor  to  appear  on  supplies.]  Every  per- 
son who  shall  furnish  supplies  of  any  kind  to  the  Army  or  Navy  shall  be 
required  to  mark  and  distin^ish  the  same  with  the  name  of  the  contractor 
furnishing  such  supplies,  in  such  manner  as  the  Secretary  of  War  and  the 
Secretary  of  the  Navy  may,  respectively,  direct;  and  no  supplies  of  any 
kind  shall  be  received,  unless  so  marked  and  distinguished.     [R.  8.] 

Act  of  July  17,  1802,  ch.  200,  12  Stat.  L.  596. 

Sec.  3732.  [Unauthorued  contracts  prohibited.]  No  contract  or  pur- 
chase on  behalf  of  the  United  States  shall  be  made,  unless  the  same  is 
authorized  by  law  or  is  under  an  appropriation  adequate  to  its  fulfillment, 
except  in  the  War  and  Navy  Departments,  for  clothing,  subsistence,  forage, 
fuel,  quarters,  or  transportation,  which,  however,  shall  not  exceed  the 
necessities  of  the  current  year.    [R,  8,] 

Act  of  March  2,  1S61,  ch.  S4,  12  Stat.  L.  220. 

This  section  was  re-enacted  and  extended  to  include  "  medical  and  hospital  suppUes  '* 
by  the  Act  of  June  12,  1906,  ch.  3078,  infra,  p.  395. 
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Expenditures  beyond  appropriations  wesre  forbidden  by   R.   S.  sec.   3679   given  in 
Estimates,  Appbopbiation^,  and  Reports,  vol.  3,  p.  138. 


Authorization  necessary. —  In  order 
that  a  contract  should  be  authorized  by 
law,  it  must  appear  either  that  express 
authority  was  given  to  make  such  con- 
tract or  that  it  was  necessarily  to  be 
inferred  from  some  duty  imposed  upon 
or  from  some  authority  given  to  the  per- 
son assuming  to  contract  on  behalf  of 
the  United  States.  (1877)  15  Op.  Atty.- 
Gen.  236. 

Effect  of  section. —  The  first  clause  of 
this  section  applies  to  direct  authority 
to  contract  granted  by  statute;  the  sec- 
ond clause  covers  an  implied  authority 
arising  out  of  the  appropriation  of  means 
to  fulftl.  The  two  clauses  are  to  be  con- 
strued together.  If  public  moneys  are 
involved,  an  appropriation  may  give  power 
to  contract.  If  public  moneys  are  not  in- 
volved, the  department  is  prohibited  from 
making  the  contract  ''unless  the  same  is 
authorized  by  law."  (1890)  19  Op.  Atty.- 
Gen.  660. 

"Two  classes  of  contracts  are  author- 
ized by  this  section:  one  where  the  con- 
tract is  authorized  and  an  appropriation 
sufficient  for  its  fulfilment  is  provided 
for;  the  other  where  no  appropriation 
sufficient  to  the  completion  of  the  con- 
tract is  made."  (1877)  15  Op.  Atty.-Gen. 
235. 

Authority  of  executive  officers  to  con- 
tract.—  "  The  executive  officers  of  the  gov- 
ernment have  no  power  to  bind  it  by  con- 
tract, unless  there  be  statutes  expressly 
or  by  clear  implication  authorizing  them 
to  do  so."  Chase  v.  U.  fc>.,  (C.  C.  Ind. 
1890)   44  Fed.  732. 

In  U.  S.  V,  DouUut,  (C.  C.  A.  5th  Cir. 
1914)  213  Fed.  729,  130  C.  C.  A.  243,  it 
was  held  that  in  the  absence  of  statutory 
authority  the  Secretary  of  the  Treasury 
had  no  power  to  make  on  behalf  of  the 
government  a  contract  to  lease  for  a  term 
of  years  a  building  for  the  use  of  the 
customs  service,  and  that  such  a  con- 
tract was  without  authority  of  law  and 
not  binding  upon  the  United  States. 

Application  to  other  Acts. —  The  excep- 
tion contained  in  tiiis  section  in  favor  of 
contracts  or  purchases  in  the  War  and 
Navy  Departments  for  clothing,  subsist- 
ence, forage,  fuel,  etc.,  withdraws  such 
contracts  or  purchases  from  the  operation 
of  the  prohibition  in  R.  S.  sec.  3679  (title 
Estimates,  Appropriations,  and  Re- 
ports, vol.  3,  p.  138).  Floyd  Accep- 
tances, (1869)  7  Wall.  666,  19  U.  S.  (L. 
ed.)  169;  (1876)  15  Op.  Atty.-Gen.  124; 
(1877)   15  Op.  Atty.-Gen.  209. 

Effect  of  special  provisons. —  The  pro- 
hibition of  this  section  and  that  of  R.  S. 
sec.  3679  (title  Estimates,  Appropria- 
tions, AND  Reports,  vol.  3,  p.  138),  apply 
to  the  public  service  in  general  and  must 
yield  to  special  provisions  relating  to  a 
particular  department.     New  York  Cent., 


etc.,  R.  Co.  V.  U.  S.,  (1886).  21  Ct.  CI. 
468. 

Affirmative  right  to  contract  for  cloth- 
ing, etc. — Although  exceptional  and  nega- 
tive in  its  form  this  provision  in  regard 
to  contracts  for  clothing,  etc.,  is  to  be 
deemed  affirmative  in  its  character. 
Floyd  Acceptances,  (1869)  7  Wall.  666, 
19  U.  S.  (L.  ed.)  169;  (1877)  15  Op. 
Atty.-Gen.  209, 

Contract  wholly  dependent  upon  appro- 
priation.—Where  the  authority  to  enter 
into  a  contract  for  a  particular  work  in 
behalf  of  the  United  States  depends  wholly 
upon  the  appropriation  made  for  that 
purpose,  no  officer  of  the  government  has 
power  to  create  a  liability  therefor  be- 
yond the  amount  appropriated  and  the 
contractor  cannot  recover  more  than  the 
amount  appropriated,  whatever  may  be 
the  extent  of  the  work.  Shipman  f>.  U.  S., 
(1883)   18  Ct.  U.  138. 

Contract  not  exceeding  amount  of  ex- 
hausted appropriation.—  If  a  contract  de- 
pendent upon  an  appropriation  for  its 
validitv  does  not  exceed  the  appropria- 
tion, it  will  be  deemed  valid  although  the 
appropriation  be  exhausted.  New  York 
Cent.,  etc.,  R.  Co.  r.  U.  S.,  (1886)  21  Ct. 

01.  468.  ,  .  ^, 

Authority  under  annual  appropriauona. 

«  The  annual  appropriations  which  are 

made  by  Congress  to  defray  the  expenses 
of  the  executive  departments  do  not  au- 
thorize heads  of  those  departments  to 
bind  the  government  by  contract  beyond 
the  time  for  which  such  appropriations 
are  made  applicable."  Chase  v.  U.  S., 
(C.  C.  Ind.  ISnO)  44  Fed.  732,  affirmed 
(1894)  165  U.  S.  489,  15  S.  Gt.  174,  39 
U.  S.   (L.  ed.)   234. 

Contract  limited  by  appropnation.— 
Where  by  Act  of  Congress  the  Swretary 
of  War  was  authorized  and  directed  to 
contract  with  a  company  for  the  purchase 
of  a  certain  article  without  advertising, 
and  in  the  same  Act  a  specific  sum  of 
money  wds  appropriated  for  the  purpose 
of  procuring  such  articles  and  no  express 
or  implied  authority  was  given  by  the 
Act  to  bind  the  government  beyond  the 
amount  appropriated,  the  Secretary  of 
War,  by  making  the  contract  for  the 
full  amount  appropriated,  exhausted  his 
authority  and  could  not  make  a  supple- 
mental contract  binding  the  government 
for  further  expenditures.  (1897)  21  Op. 
Atty.-G^n.   495. 

Contract  conditional  upon  future  appro- 
priation.— ^A  contract  for  postal  car  fa- 
cilities which  makes  the  liability  of  the 
government  conditional  upon  future  ap- 
propriation is  valid  and  becomes  opera- 
tive if  the  appropriation  be  subsequently 
made.  New  York  Cent.,  etc.,  R.  Co.  r. 
U.  S.,   (1886)   21  Ct.  CI.  468. 

Work  authorised  according  to  speafic 
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plans. — ^When  Congresa  authorizes  a  work 
to  be  done  according  to  specific  plans,  it 
is  a  law  authorizing  a  contract  within  the 
meaning  of  this  section,  even  though  the 
contract  slightly  exceeds  the  appropria- 
tion made  for  that  purpose.  Fowler  v. 
U.  S..  (1867)  3  Ct.  CI.  43. 

Cost  of  authorised  work  not  limited. — 
If  an  officer  is  clothed  with  authority  to 
do  a  piece  of  work  without  any  limita- 
tion of  cost  the  contracts  made  by  him 
therefor  are  binding  on  the  government 
whether  an  appropriation  is  mi^e  for  that 
purpose  or  not.  Shipman  v,  U.  S.,  (1883) 
18  Ct.  CI.  138. 

Authority  to  finish  stmcture  by  appro- 
priation of  certain  amount. —  ''When  all 
that  is  done  is  the  appropriation  of  a 
certain  sum  to  be  expended  on  a  certain 
structure,  the  plan  of  which  has  been 
determined  on,  the  authority  to  contract 
for  the  completion  of  the  whole  structure 
cannot  be  inferred.  The  contract  is  good 
to  the  extent  of  the  appropriation  made 
and  just  so  far  as  such  appropriation  is 
adequate  to  its  fulfilment.  So  far  as  It 
undertakes  to  do  more  than  this,  it  is 
invalid.  Nor  can  such  a  contract  be  bind- 
ing so  as  to  affix  itself  to  future  appro- 
priations even  if  it  is  subject  to  the  con- 
tingency that  such  appropriations  shall 
be  made."     (1877)   15  Op.  Attv.-Gen.  235. 

Supplies  for  Navy  and  War  Depart- 
ments.—  Contracts  and  purchases  in  the 
War  and  Navy  Departments  for  clothing, 
subsistence,  etc.,  may  be  made,  thouui 
there  is  no  appropriation  adequate  to  the 
fulfilment  of  the  contract  or  purchase, 
provided  such  contracts  and  purchases  do 
not  exceed  the  necessities  of  the  current 
year.     (1876)    15  Op.  Atty.-Gen.  124. 

Tranaportation  and  subsistence  at  Ellis 
Island. —  The  Secretary  of  the  Treasury 
is  authorized  to  procure  transportation 
facilities  to  and  from  Ellis  Island,  and 
to  provide  for  the  subsistence  of  emi- 
grants and  others  upon  the  island,  and 
in  any  manner  not  prohibited  by  law 
that  he  shall  deem  best.  This  section 
snd  R.  S.  sec.  3679  (title  Estimates, 
Afpbopbiations,    and    Bepoets,    vol.    8, 

S.  138),  do  not  interfere  with  this  free- 
om  of  action,  because  no  appropriation 
will  be  required  to  be  made  by  Con- 
gress on  account  of  either  of  such  con- 
tracts.    (1891)   20  Op.  Atty.-Gen.  217. 

Contracts  for  information. —  The  Secre- 
tary of  the  Navy  is,  impliealy,  authorised 
to  contract  for  compensating  persons  fur- 
nishing information  of  frauds  practiced 
npon  the  government  in  the  supplying  and 
equipment  which  was  not  according  to 
contract.     (1893)   21  Op.  Atty.-Gen.  1. 

Fnrchase  of  patent  under  appropriation 
for  material  and  labor. —  The  Secretary  of 
the  Navy  cannot  legallv  contract  with  the 
patentee  for  the  purchase  of  his  patent 
or  for  a  license  to  use  it  under  an  appro- 
priation limited  to  the  purchase  of  mate- 
rial and  the  employment  of  labor  in  the 


manufacture  of   such   article   out  of  it. 

(1889)  19  Op.  Atty.-Gen.  407. 

Use  of  telegraph  in  postal  service. — 
The  Post  Office  Department  has  no  power, 
under  existing  laws,  to  make  contracts 
for  the  transmission  of  intelligence  by 
telegraph,  for  the  general  public,  as  a 
part    or    branch    of    the    postal    service. 

(1890)  19  Op.  Atty.-Gen.  650. 
Architect's  claim  for  plans. — \Miere  Con- 
gress has  asserted  that  an  academy  under 
its  control  should  be  placed  in  a  certain 
city,  and  has  made  an  appropriation  for 
that  purpose,  an  architect's  claim  for 
services  ordered  bv  the  Navy  Departmejit 
in  furnishing  plans  for  a  new  building 
for  that  academy  in  the  designated  city 
is  not  barred  by  the  provisions  of  this 
section,  that  the  contract  must  be  au- 
thorized by  law  or  under  an  appropria- 
tion adequate  to  its  fulfilment.  Mason  f. 
U.  S.,-  (1868)   4  Ct.  CI.  495.         ^     „  ^ 

The  commissioner-general  of  the  Paris 
exposition  had  no  authority  to  let  a  con- 
tract for  the  printing  and  publication  of 
a  catalogue  ot  the  United  States  exhibit, 
etc.,  in  which  the  contractor  is  to  receive 
no  money  from  the  United  States,  but  is 
to  derive  his  compensation  therefor  from 
the  proceeds  of  the  sale  of  the  catalogue 
and  the  insertion  of  advertisements 
therein.      (1899)    22  Op.  Atty.-Gen.   388. 

Lease  for  years. —  Provisions  of  this  sec- 
tion clearly  limit  the  liability  of  the  gov- 
ernment by  the  appropriation  made  for 
each  fiscal  year,  and  a  lease  of  a  building 
is  included  thereunder,  and,  although  for 
a  term  of  years,  is  binding  on  the  govern- 
ment only  until  the  end  of  the  fiscal  year 
in  which  it  is  made,  with  a  future  option 
from  year  to  year  until  the  end  of  the 
term.    Smoot  v.  U.  S.,  (1903)  38  Ct,  CI. 

Lease  or  purchase  of  post  office  Duiia- 
ing. —  "The  general  authority  *  to  estab- 
lish post  offices,*  does  not  itself,  or  with- 
out more,  necessarily  imply  authority  to 
bind  the  United  States  by  a  contract  to 
lease  or  purchase  a  post-office  building, 
although  an  appropriation  of  money  to 
pay  for  the  rent  of  a  post-office  building 
at  a  named  place,  might  give  authority 
to  the  postmaster-general  to  lease  such 
building  in  that  locality  as  he  deemed 
proper  for  the  service,  always  keeping 
within  the  amount  so  appropriated." 
Chase  v,  U.  S.,  (1894)  156  U.  S.  489, 
16  S.  Ct.  174,  39  U.  S.    (L.  ed.)    264. 

Authority  of  Postmaster  General  to 
lease  or  purchase. —  "While  the  postmas- 
ter-general, under  the  power  to  establish 
post  offices,  may  designate  the  places  — 
that  is,  the  localities  —  at  which  the  mails 
are  to  be  received,  he  cannot  bind  the 
United  States  by  any  lease  or  purchase 
of  a  building  to  be  used  for  the  purposes 
of  a  post  office,  unless  the  power  to  do 
80  is  derived  from  a  statute  which  either 
expressly  or  by  necessary  implication  au- 
thorizes him  to  make  such  lease  or  pur- 
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chase."    Chase  p.  U.  S.,  (1894)   155  U.  S. 
489,  15  S.  Ct.  174,  39  U.  S.   (L.  ed.)  234. 

Lease  for  term  beyond  appropriation. — 
Under  this  section  the  Postmaster  General 
has  no  authority  to  enter  into  a  contract 
for  the  lease  of  a  building  that  would  be 
binding  upon  the  United  States  for  the 
term  of  five  years  or  any  greater  period 
than  that  which  was  covered  by  tne  ap- 
propriation of  the  year  in  which  the  con- 
tract was  entered  into.  Abbott  v.  U.  S., 
(C.  C.  Wash.  1895)  66  Fed.  447,  folloto- 
ing  Chase  v.  U.  S.,  (1894)  155  U.  S.  489, 
15  S.  Ct.  174,  39  U.  S.  (L.  ed.)  234. 

A  lease  of  a  building  as  a  post  office  by 
a  Postmaster  General  for  a  term  of  twenty 
years  is  unauthorized  and  cannot  be  eD- 
forced  against  the  government.  Chase  v, 
U.  S.,  (1894)  165  U.  S.  489,  15  S.  Ct.  174, 
39  U.  S.  (L.  ed.)  234,  affirming  (C.  C. 
Ind.  1890)  44  Fed.  732. 

A  lease  far  a  term  of  years  founded  on 
an  annual  appropriation  is  binding  on  the 
government  only  until  the  end  of  that 
year  with  a  future  option  from  year  to 
year  till  the  end  of  the  lease.  McCollum 
V.  U.  S.,  (1881)  17  Ct.  CI.  92;  (1885)  18 
Op.  Atty.-Gen.  216. 

Implied  power  to  lease. —  "The  power 
to  lease  a  building  to  be  used  as  a  post 
office  may  be  implied  upon  a*  general  ap- 
propriation of  money  to  pay  for  rent  of 
post  offices  in  any  particular  fiscal  year 
or  years."  Chase  t?.  U.  S.,  (1894)  155 
U.  S.  489,  15  S.  Ct.  174,  39  U.  S.  (L.  ed.) 
234. 

Tenancy  trom  year  to  year. —  Though  a 
tenancy  from  year  to  year  according  to 
the  law  of  a  state  will  continue  until  ter- 
minated by  proper  notice,  yet  by  the  laws 
of  the  United  States  (R.  S.  sec.  3679  in 
title  Estimates,  Appropriations,  and 
Reports,  vol.  3,  p.  138,  the  text  section, 
and  R.  S.  sec,  3860  in  title  Postal 
Service,  ante,  p.  51),  the  Postmaster 
General  has  "no  authority  to  bind  the  gov- 
ernment for  longer  than  the  current  fiscal 
year.  McCollum  v,  U.  S.,  (1881)  17  Ct. 
CI.  92;  Connecticut  Mut.  Life  Ins.  Co.  r. 
U.  S.,  (1886)  21  Ct.  CI.  195. 

Appropriation  for  part  of  rent. — A  Post- 
master General  leased  a  building  for  the 
use  of  the  Post  Office  Department  for 
three  years  at  an  annual  rental,  stipulat- 
ing, however,  that  an  appropriation  anould 
be  made  by  Congress  for  such  rental. 
Congress  made  the  requisite  appropria- 
tions for  the  first  two  years.  For  the 
third  year.  Congress  appropriated  a 
smaller  amount  with  a  proviso  that  it 
should  not  be  deemed  to  be  paid  on  ac- 
count of  any  lease  for  years  of  said 
building  and  that  at  the  eiid  of  the  fiscal 
year  upon  the  demand  of  the  lessor  the 
possession  of  the  premises  should  be  de- 
livered to  him.  No  such  demand,  how- 
ever, was  made,  out  the  lessor,  having 
received  no  rent  for  the  third  year,  sued 
the  United  States  for  the  amount  of 
rental  as  set  forth  in  the  lease.     It  was 


held  by  the  Supreme  0)urt  that  by  ex- 
press understanaing  and  agreement  of  the 
parties  the  substance  of  the  Act  of  Con- 
gress forbidding  any  department  from 
involving  the  goverimient  in  any  contract 
for  the  future  payment  of  money  in  ex- 
cess of  the  appropriation  therefor  was 
incorporated  in  the  instrument;  and  that 
the  fact  that  the  appropriation  for  two 
years  of  the  term  were  made  by  Congress 
was  not  such  recognition  of  the  validity 
of  the  contract  as  to  bind  the  United 
States  to  pay  the  stipulated  rental  for 
the  third  year;  and  that  the  lessor  had 
sufficient  notice  that  a  smaller  amount 
would  be  paid  as  rental  for  the  third 
year,  and  by  not  demanding  possession  of 
the  premises  he  must  be  held  to  have  as- 
sented to  the  terms  offered  by  that  Act  of 
appropriation.  Bradley  t?.  U.  S.,  (1878) 
98  U,  S.  104,  25  U.  S.   (L.  ed.)    105. 

The  occupancy  of  a  building  by  an  un- 
authorized oflScer  of  the  United  States 
will  not  have  the  ^ect  of  continuing  a 
lease  void  under  this  section.  Smoot  v, 
U.  S.,  (1903)  38  Ct.  CI.  418. 

Rule  as  to  leasing  of  public  buildings 
for  government  purposes. —  Where  there 
is  no  specific  appropriation  limiting  the 
amount  which  may  be  ijai-  as  rent,  an 
implied  contract  may  arise  by  reason  of 
a  public  officer  in  the  performance  of  a 
duty  taking  possession  of  and  using  a 
building  for  government  purposes.  But 
where  there  is  a  specific  appropriation, 
limiting  the  amount  to  be  paid  as  rent, 
a  lease  which  reserves  a  rent  exceeding 
the  amount  authorized  by  Congress  is  ex- 
pressly prohibited  by  statute  and  is  pro 
tanto  void;  and  no  contract  can  be  im- 
plied from  the  occupancy  which  will  in- 
volve the  government  in  a  greater  liability 
than  that  fixed  by  Congress.  Hooe  v. 
U.  S.,  (1»10)  218  U.  S.  322,  31  S.  Ct. 
85,  54  U.  8.  (L.  ed.)  1055,  affirming 
(1908)  43  Ct.  CI.  245. 

A  formal  surrender  of  a  lease,  void  be- 
cause of  a  want  of  power  of  the  officer 
of  the  United  States  to  contract  therefor, 
is  not  necessary.  Smoot  r.  U.  S.,  (1903) 
38  Ct.  CI.  418. 

Salaries  of  special  agents. —  The  ap- 
pointment of  a  special  agent  for  the  pro- 
tection of  timber  on  public  land  at  a 
designated  salary  per  annum,  where  no 
such  office  exists  by  law,  is  subject  to  the 

Provisions  of  this  statute  and  R.  S.  sec. 
879  (title  Estimates,  Appropriations, 
AND  Reports,  vol.  3,  p.  138).  Peden  v. 
U.  S.,   (1886)   21  Ct.  C\,  189. 

Ri^^ts  of  agents  when  appropriation  is 
exhausted. —  Where  the  Secretary  of  the 
Interior  is  authorized  to  extend  a  certain 
amount  in  protecting  the  timber  on  the 
public  lands,  and  he  has  doire  so,  his  au- 
thority is  exhausted  and  the  government 
is  not  liable  to  his  agents  in  excess  of 
the  expenditure  authorized.  Peden  r. 
U.  S.,   (1S86)    21  Ct.  CI.  189. 

Legislative  ratification. — A  contract  re- 
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peatedly  brought  to  the  attention  of  Con- 
gress by  reports  of  a  department,  and 
recognized  legislatively,  as  binding  upon 
the  United  States,  by  repeated  appropria- 
tions, must  be  deemed  to  have  been  rati- 
fied by  legislative  authority.  Myerle  v. 
U.  S..    (1896)    31  Ct.  CI.  105. 

Where  a  contractor  does  work  of  which 
Congress  is  cognizant,  and  for  which  pay- 
ments are  authorized  by  legislative  appro- 
priation, it  will  be  held  that  a  contract 
existed.  Myerle  r.  U.  S.,  (1897)  33  Ct. 
CI.  1. 

Contractors^  knowledge  of  amount  ap- 
propriated.—  Where  a  contract  on  its  face 
assumes  to  provide  for  all  the  work  au- 
thorized by  an  appropriation,  the  con- 
tractor is  bound  to  know  the  amount  of 
appropriation  and  cannot  recover  beyond 
it.  Dougherty  r.  U.  S.,  (1883)  18  Ct.  CI. 
496. 

Knowledge  of  condition  of  general  ap- 
propriation.—  Persons  contracting  with 
the  government  for  partial  service  under 
general  appropriation,  are  not'  bound  to 
know  the  conaition  of  the  appropriation, 
or  the  contract  books  of  the  department. 
Dougherty  v.  U.  S.,  (1883)  18  Ct.  CI. 
496. 


Where  service  is  performed  under  a  gen- 
eral appropriation  the  contractor  is  not 
bound  to  know  the  condition  of  the  appro- 
priation account  at  the  treasury.  Myerle 
i^  U.  S.,  (1897)  33  Ct.  CI.  1. 

A  contractor  building  a  vessel  under 
general  appropriations  is  not  chargeable 
with  the  knowledge  of  the  fund.  Myerle 
V.  U.  S.,   (1896)   31  Ct.  CI.  105. 

Implied  contracts. — These  provisions  un- 
doubtedly apply  to  express  contracts  and 
prohibit  the  making  of  such  contracts  ex- 
cept as  therein  provided.  They  have  no 
application  to  that  class  of  implied  con- 
tracts which  arise  from  the  acts  of  public 
officers  in  the  performance  of  their  duties, 
in  carrying  on  the  business  of  the  govern- 
ment intrusted  to  them  by  law  in  their 
respective  spheres.  S^nmes  r.  U.  S., 
(1891)  26  Ct.  CI.  119. 

Liability  of  government  on  implied  con- 
tract.—  The  Postmaster  General  being  au- 
thorized by  law  to  establish  post  offices 
may  procure  buildings  for  them,  and  while 
he  cannot  bind  the  government  by  an  ex- 

f>res8  contract,  his  action  will  render  it 
iable  for  a  just  compensation  for  rent. 
Semmea  v,  U.  S.,  (1891)  26  Ct.  CL  119. 


Sec.  3733.  [No  contract  to  exceed  appropriation.]  No  contract  shall 
be  entered  into  for  the  erection,  repair,  or  furnishing  of  any  public  build- 
ing, or  for  any  public  improvement  which  shall  bind  the  Government  to 
pay  a  larger  sum  of  money  than  the  amount  in  the  Treasury  appropriated 
for  the  specific  purpose.    [B.  8.] 

Act  of  July  26,  1868,  ch.  233,  15  Stat.  L.  177. 

As  to  the  erection,  repair,  or  furnishing  of  public  buildings,  see  Public  Pbopertt, 
Buildings  and  Grounds. 

The  requisites  for  estimates  for  appropriations  for  public  works  were  prescribed  by 
R.  R.  sec.  3663  given  in  Estim Alias,  Appbopbiations,  and  Reports,  vol.  3,  p.  132. 

An  officer  of  the  United  States  knowingly  contracting  for  the  erection,  repair,  or 
furnishing  of  any  public  building  or  public  improvement,  to  pay  a  larger  amount  than 
the  sum  specifically  appropriated  for  such  purpose,  was  rendered  subject  to  fine  and 
imprisonment  by  Penal  Laws,  sec.  98.    See  PEWAii  Laws,  vol.  7,  p.  651. 

R.  S.  sec.  3734  is  given  under  Public  Pbopkbty,  Buildings  and  Gbounds. 


Piiipose  of  provision. —  The  object  of 
these  provisions  and  R.  S.  sec.  3732, 
supra,  p.  351,  R.  S.  sec.  5503  (repealed 
by  sec.  341  of  the  Penal  Laws  and  em- 
bodied in  sec.  98  thereof,  vol.  7,  p.  651, 
and  R.  S.  sec.  3679  (title  Estimates, 
Appropriations  axd  Reports,  vol.  3,  p. 
138),  was  to  prevent  executive  officers 
from  involving  the  government  in  expend- 
itures or  liabilities  beyond  those  contem- 
plated and  authorized  by  the  lawmaking 
power.     (1895)  21  Op.  Atty.-Gen.  244. 

Effect  of  Act  authorizing  construction. 
—  In  cases  where  Congress  passes  an  Act 
authorizing  officers  to  construct  a  build- 
ing or  to  do  other  specified  work  without 
restriction  as  to  cost,  and  then  makes  an 
appropriation  inadequate  to  do  the  whole 
of  it,  or  makea  none  at  all,  the  authority 
to  cause  the  work  to  de  done  and  to  make 
oontracta  therefor  ia  complete  and  unre- 


stricted. All  work,  therefore,  done  under 
the  direction  of  the  officers  thus  charged 
with  the  execution  of  the  law  creates  a 
liability  on  the  part  of  the  government 
to  pay  for  it,  and  if  a  written  contract 
be  made  and  work  be  done  in  excess  of 
the  contract  specifications,  or  entirely  out- 
side of  or  in  addition  to  the  written  con- 
tract, and  such  work  inures  to  the  benefit 
of  the  United  States,  in  the  execution  of 
the  law,  or  is  accepted  by  the  proper  pub- 
lic officers,  a  promise  to  pay  its  reasonable 
value  is  implied  and  enforced.*  Shipman 
i:.  U.  S.,  (18S3)  18  Ct.  CI.  138. 

Implied  authority  from  definite  appro- 
priation.— ^Authority  to  contract  for  the 
completion  of  an  entire  structure,  the  plan 
of  which  has  been  determined  on,  cannot 
be  inferred  from  the  mere  fact  that  an 
appropriation  of  a  certain  sum  to  be  ex- 
pended on  the  structure  has  been  made. 
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Hence  a  contract,  though  it  might  be  good 
to  the  extent  of  such  appropriation,  could 
not  be  made  to  affix  itself  to  future  appro- 
priaticms  and  control  their  expenditure. 
A  contract  of  this  character  would  be  in 
violation  of  the  spirit  of  this  section,  if 
not  of  its  express  terms.  (1877)  15  Op. 
Atty.-Gen.  235. 

If,  therefore,  Congress  appropriates  a 
certain  sum  to  be  expended  by  the  Sec- 
retary of  War  for  the  improvement  of  a 
river  the  Secretary  exceeds  his  power  when 
he  makes  a  contract  for  more  work  than 
the  appropriation  will  pay.  (1857)  9  Op. 
Atty.-Gen.  18. 

Contract  within  appropriation  imptied. 
— ^^In  every  government  contract  it  is  im- 
plied that  the  amount  to  be  paid  shall 
not  exceed  the  appropriation.  XJ.  S.  v, 
McMullen,  (1912)  222  U.  8.  480,  32  S.  Ct. 
128,  56  U.  S.  (L.  ed.)  2«9. 

After  an  appropriation  ia  exhausted,  a 
contract  not  for  the  completion  of  any 
specific  work,  as  the  erection  of  a  build- 
ing, the  construction  of  a  road,  or  render- 


ing a  channel  adequate  for  the  passage  of 
vessels  of  certain  draft,  is  at  an  end. 
Work  done  after  the  appropriation  is  ex- 
hausted would  not  come  within  such  a  con- 
tract. Executive  officers  are  prohibited 
by  R.  S.  sec.  3679  (title  Estimates,  Ap- 

PROPBIATIONS  AND  RePOBTS,  vol.  3,  p.  138)* 

R.  S.  sees.  3732,  3733  (just  preceding),  and 
R.  S.  sec.  5503  (repealed  by  §  341  of  the 
Penal  Laws  and  embodied  in  §  98  thereof, 
vol.  7,  p.  651),  from  continuing  the  em- 
ployment of  the  contractors.  If  further 
appropriations  are  made,  there  must  be 
a  new  contract  for  their  •  expenditure. 
(1857)  9  Op.  Atty.-Gen.  18;  (1895)  21 
Op.  Atty.-Gen.  244. 

Notice  of  restricted  cost. — ^A  contractor 
doing  all  the  work  under  a  statute  au- 
thorizing the  construction  of  the  building 
but  limiting  the  cost  to  a  fixed  amount 
is  chargeable  with  notice  of  the  restriction 
and  cannot  set  up  a  breach  of  contract, 
which  will  in  effect  do  away  with  the  re- 
striction. Trenton  Locomotive,  etc.,  Mfg. 
Co.  r.  U.  S.,  (1876)  12  Ot.  d.  147. 


Sec.  3735.  [Contracts  limited  to  one  year.]  It  shall  not  be  lawful 
for  any  of  the  Executive  Departments  to  make  contracts  for  stationery  or 
other  supplies  for  a  longer  term  than  one  year  from  the  time  the  contract 
is  made.    [B,  S.] 

Act  of  Jan.  31,  1868,  Res.  8,  16  Stat.  L.  246. 

By  a  Res.  of  March  24,  1874,  No.  0,  infra,  p.  366,  this  section  was  not  to  apply  to 
contracts  for  mail  bags,  mail  locks  and  keys,  postal  cards,  postage  stamps,  newspaper 
wrappers,  or  stamped  envelopes. 

The  Posftmaater  General  was  authorized  to  make  contracts  for  necessary  supplies  for 
the  free  delivery  service  for  a  period  not  exceeding  four  years,  by  the  Act  of  March  2, 
1889,  ch.  374,  infra,  p.  372;  to  contract  for  printing  post  route  maps  for  a  term  of 
four  years  by  the  Act  of  March  2,  1895,  eh.  177,  fl  1,  infra,  p.  392;  to  contract  for 
furnishing  the  Official  Postal  Guide  for  a  term  of  four  years  ©y  the  Act  of  May  28, 
1896,  ch.  252,  §  1,  infra,  p.  392;  to  contract  for  supplies  for  the  "Supply  Division" 
for  a  term  not  exceeding  four  years,  by  the  Act  of  April  21,  1902,  ch.  663,  i  1,  infra, 
p.  393;  to  contract  for  envelopes,  stamped  or  otherwise,  designed  for  sale  to  the  public, 
etc.,  for  a  period  not  exceeding  four  years,  by  the  second  paragraph  of  the  Act  of  .June 
26,  1906,  ch.  354f6,  infra,  p.  396,  and  to  contract,  for  a  peric^  of  not  more  than  four 
years,  for  canceling  machines,  supplies  for  city  delivery  service,  etc.,  and  equipment 
for  the  Detroit  River  postal  service,  by  the  Act  of  March  4,  1911,  ch.  241,  I  1, 
infra,  p.  400. 


Locks  and  seals  for  transportation  in 
bond. —  It  is  unlawful  for  the  head  of  an 
executive  department  to  make  a  contract 
for  locks  and  seals  used  to  secure  packages 
while  being  transported  in  bond,  for  a 
longer  term  than  one  year  from  the  time 
the  contract  was  made.  (1896)  21  Op. 
Atty.-Gen.  304. 


Ferry  service  and  subsistence  at  Ellis 
Island. —  The  inhibition  contained  in  this 
section  is  inapplicable  to  contracts  made 
by  the  Secretary  of  the  Treasury  for  ferry 
service  to  and  from  Ellis  Island,  and  for 
furnishing  of  subsistence  to  emigrants  and 
others  upon  said  island.  (1891)  20  Op. 
Atty.-Gen.  217. 


Sec.  3736.  [Bestriction  on  purchases  of  land.]  No  land  shall  be 
purchased  on  account  of  the  United  States,  except  under  a  law  authoris- 
ing such  purchase.     [B.  S.] 

Act  of  May  1,  1820,  ch.  52,  3  Stat.  L.  568. 
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Necessity  of  express  power. —  The  gen- 
eral effect  of  the  Act  is  to  render  the  exer- 
cise by  an  executive  department  of  a 
power  to  porchaBe  land  on  account  of  the 
United  States  illegal  unless  the  intention 
of  Congress  that  such  a  power  should  be 
exercised  has  been  so  clearly  expressed  in 
the  law  which  is  invoked  as  containing  the 
authority,  that  the  power  may  be  said  to 
be  an  express  one  under  the  words  of 
the  law.     (1865)  11  Op.  Atty.-Gen.  201. 

Cession  from  state  or  purchase  from  in- 
dmdual  necessary. —  This  section  nega- 
tives any  idea  that  Congress  claim*  power 
to  take  to  the  government  of  the  United 
States  dry  lands,  or  soil  covered  by  water, 
for  the  purpose  of  commerce  or  navigation, 
or  naval  or  military  purposes,  or  for  the 
construction  of  any  kind  of  public  build- 
ings or  public  improvements  without  a 
cession  from  the  state,  or  a  purchase  from 
an  individual  who  may  have  title  to  the 
property  desired  for  the  site  of  the  public 
worke  Intended  by  the  United  States. 
(1853)   6  Op.  Atty.-Gen.  172. 

Executed  contracts. — ^This section  should 
not  be  ccMistrued  to  apply  to  executed  con- 
tracts so  as  to  defeat  the  title  of  the 
United  States  to  land  it  has  paid  for,  and 
an  Act  authorizing  a  public  improvement 
and  appropriating  money  therefor  is  suffi- 
cient authority  for  the  purchase  of  land 
necessary  or  proper  to  such  improvement. 
Bums  t>.  U.  S.,  (C.  C.  A.  2d  Cir.  1908) 
160  Fed-  631,  87  O.  C.  A.  533. 

Land  received  in  payment  of  debt. — 
The  United  States  having  the  power  to 
make  a  contract  as  incident  to  its  sov- 
ereignty may  compromise  a  suit  and  re- 
ceiye  real  and  other  property  in  discharge 
of  the  debt  in  trust  and  sell  the  same,  and 
such  procedure  does  not  come  under  any 
authority  to  purchase  lands.  U.  S.  t?. 
Lane,  (1844)  3  McLean  365,  26  Fed.  Cas. 
Xo.  15,569. 

Land  taken  as  security  for  debt. —  This 
Act  does  not  prevent  the  acquisition  of  the 
legal  title  to  land  by  the  United  States, 
when  taken  as  security  for  a  debt  by 
the  proper  officer,  though  not  specially 
required  or  authorized  by  any  particular 
Act  of  Congress.  Neilson  v.  Lagow, 
(1851)  12  How.  98,  13  U.  S.  (L.  ed.)  909. 

Mortgages  of  real  estate  to  secure  debts; 
—  The  United  States  have  the  capacity 
within  the  sphere  of  their  constitutional 
powers,  and  through  the  instrumentality 
of  the  proper  department,  to  take  mort- 
jTages  of  real  estate  to  secure  the  payment 
(>f  debts  due  to  them,  notwithstanding 
Congress  has  enacted  that  "  no  land  shall 


be  purchased  on  account  of  the  United 
States  except  under  a  law  authorizing 
such  purchase."  Van  Brocklin  v.  Ten- 
nessee, (1886)  117  U.  S.  151,  6  S.  a. 
670,  29  U.  S.  (L.  ed.)  845. 

Purchase  of  land  under  appropriation 
for  defenses. — An  Act  of  Congress  appro- 
priating a  sum  of  money  for  permanent 
defenses  at  a  certain  place  will  not  author- 
ize the  purchase  on  account  of  the  United 
States  of  a  tract  of  land  as  a  site  for  a 
proposed  fprt  at  the  place  mentioned  in 
the  statute.  (1865)  11  Op.  Atty.-Gen. 
201. 

Under  appropriation  for  armory  im- 
provements.— ^An  appropriation  for  re- 
pairs, improvements,  and  new  machinery 
at  an  armory,  cannot,  nor  can  any  portion 
of  it,  be  applied  to  the  purchase  of  the 
lands  described  in  the  estimate  made  at 
the  ordnance  office,  although  a  portion  of 
the  appropriation  was  asked  for  with  a 
view  to  the  purchase  of  lands,  if  Congress 
saw  fit  to  specify  the  purposes  for  which  it 
granted  it,  among  which  the  purchase  of 
lands  is  not  included.  (1846)  4  Op. 
Atty.-Oen.  633. 

Under  appropriation  for  wharves.-— 
When  Congress  has  made  an  appropria- 
tion, and  one  of  the  objects  for  which 
the  appropriation  is  to  be  used,  specially 
designated  in  the  Act,  is  the  construction 
of  wharves,  it  necessarily  follows  that 
the  right  to  purchase  land  upon  which 
to  build  such  wharves  is  implied.  (1899) 
22  Op.  At^.-Gen.  665. 

Under  appropriation  for  monuments. — 
An  appropriation  for  the  erection  of 
monuments  or  memorial  tablets  is  not 
applicable  to  the  purchase  of  land  for 
the  sites  of  such  monuments  or  tablets. 
(1887)   19  Op.  Atty.-Gen.  79. 

Lease  of  mine. —  The  acquiring  of  a 
leasehold  interest  in  a  mine,  for  purposes 
of  experimentations  in  mine  rescue  work, 
constitutes  a  purchase  of  land  within 
the  meaning  of  this  section.  If  it  be 
broadly  held  that  the  statute  does  not 
apply  to  the  acquiring  of  an  interest  in 
land  by  lease,  tnen  its  provisions  could, 
in  a  large  measure,  be  avoided  by  the  tak- 
ing of  long-term  leases  instead  of  acquir- 
ing the  fee  simple  title  by  purchase;  and 
if  an  attempt  were  made  to  distinguish 
between  a  temporary  and  permanent  ac- 
quisition, which  is  in  fact  not  authorized 
by  the  statute,  a  new  difficulty  would  be 
met  in  endeavoring  to  determine  what 
length  of  time  should  be  considered  as 
temporary.  (1910)  28  Op.  Atty.-Gen. 
463. 


Sec.  3737-  [No  transfer  of  contract.]  No  contract  or  order,  or  any 
interest  therein,  shall  be  transferred  by  the  party  to  whom  such  contract 
or  order  is  given  to  any  other  party,  and  any  such  transfer  shall  cause  the 
annulment  of  the  contract  or  order  transferred,  so  far  as  the  United  States 
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are  concerned.    All  rights  of  action,  however,  for  any  breach  of  such  con- 
tract by  the  contracting  parties,  are  reserved  to  the  United  States.     [B,  S,] 

A«ct  of  July  17,  1862,  ch.  200,  12  Stat.  L.  596". 

R.  S.  sec.  3738  provided  that  eight  hours  should  constitute  a  day's  work  for  laborers, 
etc.,  employed  in  behalf  of  the  United  States  government.  It  was  superseded  by  more 
comprehensive  provisions  given  in  Labob,  vol.  6,  p.  2i&9. 

R.  S.  sees.  3739,  3740  were  incorporated  in  Penal  Laws,  §§  114,  116,  and  repealed 
by  %  341  thereof.    See  Penal  Laws,  vol.  7,  p.  662. 


Purpose  of  section. —  This  section  and 
R.  S.  sec.  3477  (title  Claims,  vol.  2, 
p.  179) ,  "  were  passed  for  the  protection 
of  the  government.  They  were  passed  in 
order  that  the  government  might  not  "be 
harassed  by  multiplying  the  number  of 
persons  with  whom  it  had  to  deal  and 
might  always  know  with  whom  it  was 
dealing  until  the  contract  was  completed 
and  a  settlement  made.  Their  purpose 
was  not  to  dictate  to  the  contractor  what 
he  should  do  with  the  money  received  on 
his  contract  after  the  contract  had  been 
performed."  Hobbs  v.  McLean,  (1886) 
117  U.  S.  567,  6  S.  Ct.  870,  29  U.  S.  (L. 
ed.)   940. 

Personal  service  of  contractor. —  The  ob- 
vious reason  for  this  enactment  was  to 
secure  to  the  United  States  the  personal 
attention  and  services  of  the  contractor, 
and  to  render  him  liable  to  punishment 
for  fraud  or  neglect  of  duty.  Francis  v. 
U.  S.,   (1876)   11  Ct.  CI.  638. 

Prevention  of  bids  by  agents. —  One  of 
the  purposes  of  the  law  w*as  to  secure  in- 
tegrity in  bidding  for  contracts,  by  pre- 
venting a  bidder  or  contractor  from  mak- 
ing several  bids,  one  by  himself  and  others 
by  his  friends  and  employees,  to  be  after- 
wards consummated  by  assignments  of  the 
contract  by  them  to  the  real  bidder  for 
whom  they  all  acted.  (1888)  19  Op. 
Atty.-Gen.  186. 

Bids  for  speculation. — ^Another  purpose 
was  to  prevent  those  who  bid  tor  and 
obtain  contracts  for  mere  speculation,  and 
who  have  neither  the  intent  nor  ability 
to  perform  them,  from  selling  the  con- 
tracts at  a  profit  to  bona  fide  biddere  or 
contractors.  (1888)  19  Op.  Atty.-Gen. 
186. 

This  statute  was  passed  to* secure  gov- 
ernment contracts  to  bona  fide  contractors 
who  intend  to  perform  the  duties  as  well 
as  to  assume  the  liabilities  thereof,  and 
to  prevent  parties  from  acquiring  mere 
speculative  interests.  Francis  v.  U.  S.| 
(1875)    11  a.  CI.  638. 

Capacity  to  fulfil  contract. —  Contracts 
are  to  be  periormed  by  those  who  make 
them,  and  are  not  to  be  the  subjects  of 
traffic  or  transfer.  It  is,  therefore,  neces- 
sary that  they  should  be  made  with  those 
who  from  their  capacity  are  competent  to 
render  the  service  to  be  performed  or 
from  their  business  are  able  to  furnish 
from  its  resources  that  which  they  con- 
tract to  supply.  (1877)  15  Op.  Atty.- 
Gen.  226.* 


Effect  of  transfer. —  The  transfer  of  a 
contract  is  not  by  this  section  declared 
null  and  void.  Dulancy  r.  Scudder,  (C 
C.  A.  6th  Cir.  1899)  94  Fed.  6,  36  C.  C 
A.  62. 

Right  to  recognize  assignment. —  Under 
this  section  the  government  is  free  to 
treat  a  transferred  contract  as  annuUed 
or  to  recognize  the  assignment.  Dulanev 
I?.  Scudder,  (C.  C.  A.  5th  Cir.  1899)  94 
Fed.  6,  36  C.  C.  A.  62. 

Privilege  of  annulment  merely. —  The 
statute  is  intended  only  for  the  benefit  of 
the  United  States;  and  while  it  is  said 
that  such  transfer  shall  cause  the  annul- 
ment of  the  contract  or  order  transferred, 
it  is  intended  only  that  it  shall  go  so  in 
case  the  United  States  declines  to  recog- 
nize such  transfer.  While,  therefore,  the 
United  States  may  avail  itself  of  such 
transfer  to  annul  the  contract,  it  is  not 
compelled  to  do  so.  (1877)  16  Op.  Attv.- 
Gen.  236;    (1879)   16  Op.  Atty.-Gen.  277. 

But  in  (1863)  10  Op.  Atty.-Gen.  523,  it 
was  said  that  a  contract  transferred  by 
the  parties  in  violation  of  this  section  is 
absolutely  annulled  so  far  as  the  United 
States  are  concerneo. 

Transfer  of  any  nature  included. —  It  is 
sufficient  to  annul  a  contract  if  the  facts 
disclose  a  subetantial  transfer  of  an  in- 
terest therein  by  whatever  means  at- 
tempted or  however  much  disguised. 
Francis  i\  U.  S.,  (1875)   11  Ct.  CI.  638. 

What  constitutes  assignment  of  an  in- 
terest.—  Where  a  contractor  with  the  gov- 
ernment enters  into  an  agreement  with  a 
third  party,  by  which  it  is  stipulated  that 
a  part  of  the  money,  material,  or  labor 
necessary  for  the  execution  of  the  con- 
tract shall  be  furnished  by  the  third 
party,  and  that  the  profits  or  the  loss 
resulting  from  the  contract  shall  be  borne 
or  shared  in  by  the  contractor  and  the 
third  party  in  proportion  to  the  amounts 
contributed  by  each,  such  agreement  is 
an  assignment  of  an  interest  in  the  con- 
tract within  the  meaning  of  the  provi- 
sions of  this  section.  (1879)  16  Op. 
Atty.-Gen.  277. 

Approval  of  assignment  by  officer. — 
There  is  no  authority  given  by  the  stat- 
ute, nor  to  be  inferred  from  it,  that  any 
officer  of  the  United  States  can,  in  ad- 
vance, either  approve  or  recognize  any 
proposed  assignment  thus  forbidden. 
(1888)    19  Op.  Atty.-Gen.  186. 

Articles  of  partnership  which  dx)  not 
transfer    a    contract    with    the    United 
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States,  or  any  interest  therein,  are  not 
forbidden  by  this  section.  Hobbs  v,  Mc- 
Lean, (1886)  117  U.  S.  667,  6  S.  Ct.  870, 
29  U.  S.   (L.  ed.)   d40. 

The  fact  that  a  partnership  is  entered 
into  by  contractors  having  United  States 
contracts  does  not  necessarily  violate  this 
9p«*'nii.  North  Pac.  Lumber  Co.  r.  Spore, 
(1904)  44  Ore.  462,  75  Pac.  890,  follow- 
ing Hobbs  r.  McLean,  (1886)  117  U.  S. 
667,  6  S.  Ct.  870,  29  U.  S.  (L.  ed.)  940. 

Partnenhp  prior  to  contract. — ^A  part- 
nership which  may  be  fairly  construed  to 
be  the  personal  contract  of  one  by  which, 
in  consideration  of  money  to  be  advanced, 
and  services  to  be  performed  by  his  part- 
ners, he  agreed  to  divide  with  them  a 
fund  which  he  expected  to  receive  from 
the  United  States  on  a  contract  which 
he  had  not  yet  entered  into,  does  not 
constitute  a  transfer  of  the  contract  sudi 
as  would  be  a  violation  of  this  statute. 
Hobbs  r.  McLean,  (1886)  117  U.  S.  667, 
6  S.  Ct.  870,  29  U.  S.  (L.  ed.)  940. 

An  agreement  amounting  to  a  partner- 
ship arrangement  entered  into  before  the 
execution  of  contracts  with  the  govern- 
ment, made  in  good  faith  and  not  for  the 
purpose  of  influencing  bidding  or  in  any 
way  otherwise  to  prejudice  the  United 
States,  is  not  a  transfer  of  a  contract 
such  as  will  annul  the  contract  under 
the  provisions  of  this  section.  Field  v, 
U.  S.,   (1880)    16  Ct.  CI.  434. 

Ihreliminary  arrangements  to  secure 
capital. —  The  provisions  of  this  section 
do  not  apply  to  a  preliminary  arrange- 
ment for  the  honest  purpose  of  uniting 
capital  to  obtain  the  necessary  means  to 
fulfil  a  public  contract,  there  being  no 
intent  to  influence  bidding  or  to  evade 
the  duties  and  responsibilities  of  a  public 
contractor.  Field  r.  U.  S.,  (1880)  16  Ct. 
CI.  434. 

Funds  furnished  by  surety. — A  contract 
with  the  government  is  not  annulled  by 
the  fact  that  the  contractor  makes  an 
agreement  with  one  of  the  sureties  on  his 
bond  to  the  government  by  which  the 
surety  furnishes  the  moneys  necessary  for 
the  completion  of  the  work  under  the  con- 
tract and  receives  a  part  of  the  profits  to 
be  derived  from  it.  Bowe  v,  U.  S.,  (N.  D. 
Ga.  1890)    42  Fe^.  761. 

Power  of  attorney. —  Where  one  having 
a  contract  awarded  him  by  the  State  De- 
partment gives  a  power  'of  attorney  to 
another,  coupled  with  an  interest  in  the 
performance  of  the  contract,  by  which 
power  the  second  party  is  to  sign  and 
receipt  .for  all  moneys  due  under  the  con- 
tract, it  constitutes  a  transfer  of  the 
contract  within  the  meaning  of  this  sec- 
tion.     (1877)    15  Op.  Atty.-Gen.  235. 

\^Tiere  a  contractor  made  a  power  of 
attorney  authorizing  another  to  receive 
and  collect  the  vouchers,  and  to  receive 
and  receipt  for  payments,  and  the  nomi- 
nal agent  performed  and  subsequently  pro- 


cured an  assignment  of  the  nominal  con- 
tractor's claim  with  authority  to  bring 
suit  in  his  name,  the  contract  was  thereby 
annulled  -and  no  suit  could  be  maintained 
thereon.  Francis  r.  U.  S.',  (1875)  11  Ct. 
CI.  638. 

Power  of  attorney  to  collect. — A  power 
of  attorney  which  authorizes  the  attor- 
ney to  collect  moneys  which  might  be  then 
due,  or  thereafter  become  due,  to  a  con- 
tractor with  the  United  States,  and  which 
does  not  profess  to  give  the  attorney  any 
interest  in  the  contract,  does  not  cause 
an  annulment  of  the  contract  under  this 
section.     (1879)  16  Op.  Atty.-CJen.  261. 

Transfer  by  decree  of  court. —  The 
transfer  of  the  legal  title  of  real  prop- 
erty by  virtue  of  a  decree  of  a  court  of 
equity,  carrying  with  it  the  right  to  rents 
accrued,  is  not  an  assignment  of  a  claim 
under  a  contract  within  the  prohibition 
of  this  section.  Mills  v.  U.  S.,  (1884) 
19  C?t.  CI.  79. 

Foreclosure  of  mortgage  on  railroad. — 
A  contract  made  with  a  railroad  company 
for  carrying  the  mails  is  annulled  by  the 
provision  of  this  section,  upon  a  fore- 
closure of  a  mortgage  of  all  the  assets 
of  such  railroad  company  and  the  sale 
thereunder  to  a  new  company,  and  such 
new  company  cannot  maintain  an  action 
thereon  against  the  United  States.  St. 
Paul,  etc.,  R.  Co.  t?.  U.  S.,  (1885)  112 
U.  S.  733,  6  S.  Ct.  366,  28  U.  S, 
(L.  ed.)  861,  affirming  (1883)  18  Ct.  CL 
405. 

A  contract  for  transporting  the  mails 
cannot  be  transferred  or  assigned,  in 
whole  or  in  part,  without  the  consent  of 
the  Postmaster  General,  and  such  transfer 
being  illegal  it  is  not  a  valid  consideration 
to  support  a  promise  to  pav  for  a  half 
interest  in  such  contract.  Nix  v.  Bell, 
(1881)    66  Ga.  664. 

Assignment  of  a  lease. — "Whatever 
may  be  the  scope  and  effect  of  section  3737 
it  does  not  embrace  a  lease  of  real  estate 
to  be  used  for  public  purposes,  under 
w^hich  the  lessor  is  not  required  to  per- 
form any  service  for  the  government,  and 
has  nothing  to  do  in  respect  to  the  lease 
except  to  receive  from  time  to  time  the 
rent  agreed  to  be  paid.  The  assignment 
of  such  a  lease  is  not  within  the  mischief 
which  Congress  intended  to  prevent." 
Freedman's  Sav.,  etc.,  Co.  v.  Shepherd, 
(1888)  127  U.  S.  494,  8  S.  Ct.  1250,  32 
U.S.  (L.  ed.)  1G3. 

Assignment  of  money  due  on  contract. 
— ^A  contractor  cannot  assign  and  trans- 
fer the  money  coming  to  him  from  the 
United  States  under  his  contract  so  as  to 
affect  any  one  but  himself,  and  a  mere  dis- 
bursing agent  of  the  United  States  has  no 
authority  to  do  anything  but  to  pay  over 
the  money  when  it  is  due.  His  acceptance 
of  orders  on  the  fund  which  he  expects 
to  disburse  is  of  no  validity.  Greenville 
Sav.    Bank    v,   Laiwrence,    (C.   C.   A.   4  th 
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Cir.  1896)  76  Fed.  646,  42  U.  S.  App.  179, 
22  C.  C.  A.  646. 

Contracts  with  third  parties  for  mate- 
rials.— A  contract  with  the  United  States 
to  erect  a  public  building,  or  to  construct 
wing  dams  on  a  river,  is  not  annulled  by 
the  fact  that  the  contractor  enters  into  a 
contract  with  third  parties  for  the  mate- 
rials needed  to  enable  him  to  carry  out 
his  contract  with  the  government.  U.  S. 
r.  Farley,  (N.  D.  la.  1899)  91  Fed.  474. 

Effect  of  assignment  on  title. —  The  as- 
signment of  a  government  contract  is  void 
and  passes  no  title,  legal  or  equitable. 
McCord's  Case,  (1873)  9  Ct.  CI.  155. 

Liability  of  original  contractor.— "  The 
prohibition  found  in  section  3737  is  in- 
tended to  prevent  such  assignments  of 
public  contracts  as  would  relieve  the  orig- 
inal contractor  from  the  obligation  of  the 
contract  with  the  government."  U.  S.  f>. 
Farley,  (N.  D.  la.  1899)  91  Fed.  474. 

The  contract  may  still  be  treated  by 
the  government  as  obligatoir  upon  the 
conductor  notwithstanding  the  transfer. 
(1884]  18  Op.  Atty.-Gen.  88. 

Rights  of  parties  to  assignment. —  The 
parti-es  to  an  assignment  may  suflfer  dam- 
age, but  can  derive  no  benefit  from  iin 
assignment  of  a  government  contract. 
(1888)   19  Op.  Atty.-Gen.  186. 

Liability  of  United  States  to  assignee. — 
The  transfer  of  a  contract  so  as  to  enable 
the  assignee  to  perform  the  service  and 
claim  the  compensation  stipulated  for  is 
forbidden  by  this  section,  and  the  United 
States  cannot  be  held  liable  by  the  as- 
signee of  a  contract  for  carrying  mail. 
St.  Paul,  etc.,  R.  Co.  !?.  U.  S.,  (1885)  112 
U.  S.  733,  5  S.  a.  366,  28  U.  S.  (L.  ed.) 
861,  affirming  (1883)  18  Ot.  CI.  406. 

Between  contractor  and  assignee. — "The 
express  declaration  that,  bo  far  as  the 
United  States  are  concerned,  a  transfer 
shall  work  an  annulment  of  the  contract 
carries,  by  clear  implication,  the  declara- 
tion that  it  shall  have  no  such  effect  as 
between  the  contractor  and  his  transferee." 
Burck  f.  Taylor,  (1894)  162  U.  S.  634, 
14  S.  Ct.  696,  38  U.  S.  (L.  ed.),678. 

Suit  for  breach  of  transferred  contract. 
—  A  suit  cannot  be  maintained  for  dam- 
ages for  the  breach  by  the  United  States 
of  a  transferred  contract,  but  where  there 
has  been  a  delivery  of  goods  under  the 
contract    duly    accepted    by    the   United 

Sec.  3741 .  [Stipulation  that  no  member  of  Congress  has  an  interest.] 

In  every  such  contract  or  agreement  to  be  made  or  entered  into,  r 
accepted  by  or  on  behalf  of  the  United  States,  there  shall  be  inserted  an 
express  condition  that  no  member  of  or  delegate  to  Congress  shall  be  admit- 
ted to  any  share  or  part  of  such  contract  or  agreement,  or  to  any  benefit  to 
arise  thereupon.     [B.  SJ] 

Act  of  April  21,  1808,  ch.  48,  2  Stat.  L.  484. 

This  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat  L.  249,  by 
adding  after  the  words  "  that  no  member  of "  the  words  "  or  delegate  to,"  as  given 
above. 


States,  an  action  may  be  maintained  by 
the  contractors  for  the  use  of  the  assignee 
in  quantum   meruit.      Wheeler   t\   U.   S.. 
(1869)    5  Ct.  CI.  504. 

Recovery  on  implied  cantract — Where 
an  express  contract  is  void,  the  person  who 
has  delivered  hie  goods  to  the  government, 
the  government  having  used  them,  may 
recover  on  the  implied  cMitract  in  quan- 
tum meruit.  Heathfleld  i\  U.  S.,  (1872) 
8  Ct.  CI.  213.  .      ,.  ^ 

Transfer  as  defense  to  suit  on  unpUed 
contract. —  Where  a  claimant  sues  on  an 
implied  contract  arising  from  the  impres^ 
ment  of  his  wagon  train  by  the  United 
States,  the  government  cannot  set  up  that 
he  was  a  subcontractor  and  the  contract 
void  under  this  statute.  Mason  r.  U.  S., 
(1878)   14  Ct.  CI.  69.  . 

Suit  by  assignee  of  contract  for  sunuar 
goods.—  Where  a  party  brings  an  action 
in  his  own  name,  and  upon  the  implied 
contract  arising  from  the  taking  of  hia 
own  property  for  public  use,  it  is  no  de- 
fense that  he  had  been  acting  as  assignee 
of  a  contract  for  the  sale  of  similar  goods, 
and  that  the  transfer  of  such  contracts 
renders  them  void.  If  the  assignee  of  a 
public  contract  can  be  held  to  the  liabil- 
ities of  the  original  contractor  he  must 
nevertheless  be  put  in  default  by  proper 
notice.     Hersch  v,  U.  S.,    (1879)    15  Ct. 

CI.  386. 

Objection  after  contract  performed. — 
Where  the  government  treats  a  person  as 
a  contractor,  and  responsible  as  such,  all 
through  the  work,  and  until  its  comple- 
tion, and  accepts  the  entire  work  as  satia- 
factory  and  makes  a  final  settlement  with 
him,  it  may  not  make  the  objection  that 
he  was  not  a  lawful  contractor  on  the 
ground  of  a  transfer  by  the  contractor  to 
one  of  his  sureties  of  an  interest  in  the 
contract.  Bowe  r.  U.  S.,  (N.  D.  Ga. 
1890)   42  Fed.  761. 

Attempted  assignment  as  defense  to 
suit  for  services  performed.— An  at- 
tempted  assignment  which  the  parties  do 
not  set  up  or  claim  under  cannot,  after 
a  full  performance,  be  set  up  by  the 
government  to  prevent  a  recovery  for 
service  performed.  The  provisions  of  this 
section  do  not  apply  .to  such  a  ©Me- 
Dougherty  r.  U.  S.,  (1883)  18  Ct.  01 
496. 
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R.  S.  sec.  3742  was  incorporated  in  Penal  Laws,  §  115,  and  repealed  by  §  341 
thereof.    See  Penal  Laws,  vol.  7,  p.  663. 

Insertion  of  condition  in  mail  contracts.  for  carrying  the  mail  made  with  railroad 
— ^The  express  condition  mentioned  in  this  corporations.  (1885)  18  Op.  Atty.-Gen. 
section  need  not  be  inserted  in  contracts       112. 

Sec.  3743.  [Deposit  of  contracts.]  All  contracts  to  be  made,  by  virtue 
of  any  law,  and  requiring  the  advance  of  money,  or  in  any  manner  con- 
nected with  the  settlement  of  public  accounts,  shall  be  deposited  promptly 
in  the  offices  of  the  Auditors  of  the  Treasury,  according  to  the  nature  of 
the  contracts :  Provided,  That  this  section  shall  not  apply  to  the  existing 
laws  in  regard  to  the  contingent  funds  of  Congress.    [JB.  8.] 

As  originally  enacted  thie  section  was  as  follows: 

"  Sec.  3743.  All  contracts  to  be  made,  by  virtue  of  any  law,  and  reciuiring  the 
advance  of  money,  or  in  any  manner  connected  with  the  settlement  of  public  accounts, 
shall  be  deposited  in  the  office  of  the  First  Comptroller  of  the  Treasury  of  the  United 
States,  within  ninety  days  after  their  respective  dates."  Act  of  July  16,  1798,  ch.  85, 
1  Stat.  L.  610. 

It  was  first  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by  adding 
after  the  words  "  Treasury  of  the  United  States  "  the  words  "  the  Second  Comptroller 
of  the  Treasury  of  the  United  States,  or  the  Commissioner  of  Customs,  respectively, 
according  to  the  nature  thereof." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  July  31,  1894,  ch. 
174,  §  18,  28  Stat.  L.  210. 

Under  the  Act  of  Jvly  x6,  1798,  it  was  ing  therefrom   ought  to  be  adjusted  at 

held  in   (1832)  2  Op.  Atty.-Gen.  518,  that  the  treasury  department;  until  that  shall 

"contracts    for    bricks    and    masonry    at  be  done  the  secretary  of  war  cannot  be 

Fort  Monroe  ought  to  have  been  deposited  called  on  to  order  payment." 
with  the  comptroller,  and  accounts  aris- 

Sec.  3744.  [Contracts  to  be  in  writing.]  It  shall  be  the  duty  of  the 
Secretary  of  War,  of  the  Secretary  of  the  Navy,  and  of  the  Secretary  of 
the  Interior,  to  cause  and  require  every  contract  made  by  them  severally 
on  behalf  of  the  Grovernment,  or  by  their  officers  under  them  appointed  to 
make  snch  contracts,  to  be  reduced  to  writing,  and  signed  by  the  con- 
tracting parties  with  their  names  at  the  end  thereof ;  a  copy  of  which  shall 
be  filed  by  the  officer  making  and  signing  the  contract  in  the  Returns 
Office  of  the  Department  of  the  Interior,  as  soon  after  the  contract  is 
made  as  possible,  and  within  thirty  days,  together  with  all  bids,  offers,  and 
proposals  to  him  made  by  persons  to  obtain  the  same,  and  with  a  copy  of 
any  advertisement  he  may  have  published  inviting  bids,  offers,  or  proposals 
for  the  same.  All  the  copies  and  papers  in  relation  to  each  contract  shaU 
be  attached  together  by  a  ribbon  and  seal,  and  marked  by  numbers  in  regu- 
lar order,  according  to  the  number  of  papers  composing  the  whole  return. 
[«.  8.] 

Act  of  June  2,  1862,  ch.  &3,  12  Stat.  L.  411. 

Provisions  relating  to  the  returns  office  of  the  Department  at  the  Interior  mentioned 
in  the  text  are  contained  in  R.  S.  sees.  612-515,  infra,  p.  402. 

By  an  Act  of  June  26,  1910,  ch.  382,  §  2,  given  under  Rivers,  Habbors,  and  Canals, 
this  section  is  not  to  apply  to  certain  leases,  etc.,  for  river  and  harbor  improvements. 

Nature  of  statute. — ^This  statute  is  The  Act  is  mandatory  and  in  effect  pro- 
mandatory  and  imperative  in  its  require-  hibits  and  renders  unlawful  any  other 
ments  anid  not  merely  directory  to  the  mode  of  making  the  contract.  Clark  v, 
parties.  Henderson  v.  U.  S.,  (1858)  4  U.  S.,  (1877)  95  U.  S.  539,  24  U.  S.  (L. 
Ct.  CI.  75.    See  also  Neuchatel  Paving  Co.  ed.)   518. 

V.  District  of  Columbia,  (1881)  17  Ct.  CI.  And  the  Act  is  mandatory  and  oblig- 

386;   Steele  r.  U.   S.,    (1884)    19  Ct.  CI.  atory  as  to  the  provision  for  a  written 

ISl;   (1S98)  22  Op.  Atty.-Gen.  98.  contract  not  only  upon  the  officer  of  the 


362 


8  FED.  STAT.  ANN.  (2d  Ed.) 


United  States  entering  into  the  contract 
but  also  upon  the  contractor.  Danold  v. 
U.  S.,  (1869)  5Ct  CI.  65. 

Two  operations  are  required  —  the  one 
respecting  the  execution  of  the  contract, 
the  other  the  necessity  and  manner  of 
recording  the  instrument.  The  clauses  re- 
quiring the  filing  of  copies  in  the  returns 
office  are  likewise  mandatory.  While  the 
failure  to  comply  with  this  mandate  will 
not  invalidate  the  contract*,  because  it  had 
passed  beyond  the  control  oi  the  party  en- 
tering into  it,  yet  the  officer  cannot  be  ex- 
cused for  the  neglect  of  the  duty  imposed 
upon  him  to  file  the  copy.  (1909)  28  Op. 
Atty.-Gen.  66. 

Statute  of  frauds. —  This  statute  is  as 
between  the  government  and  its  contractor 
a  statute  of  frauds.  It  does  not  prohibit 
contracts,  but  regulates  the  manner  of 
making  them.  Lindsley  v.  U.  S.,  (1868) 
4  Ct.  CI.  359;  Danold  v.  U.  S.,  (1869)  5 
Ct.    CI.    65. 

This  Act  is  a  statute  to  prevent  frauds 
and  perjuries  and  its  language  is  man- 
datory. Calvary  Cathedral  v.  U.  S., 
(1894)  29  Ct.  CI.  269. 

delation    to     English    law. — "  Section 
3744  is  a  statute  of  frauds  more  strin- 
gent and  restricted  than  the  English  stat- 
ute and  others  based  upon  it,  in  that  part 
'  performance  does  not  take  a  case  out  of 
the  statute."     (1898)    22  Op.  Atty.-Gen. 
98,  citing  Jones  v.  U.  S.,  (1875)  11  Ct.  CI. 
733;    South    Boston    Iron    Co.    v.    U.    S., 
(1883)    18  Ct.  CI.   165,  affi/rmed    (1886) 
118   U.   S.   37,   6   S.   Ct.   928,   30   U.   S. 
(L.     ed.)     69;     Barnes    v.    District    of 
Columbia,   (1887)   22  Ct.  CI.  366. 

Extent  of  section. — This  statute  extende 
not  merely  to  quartermasters  and  ordinary 
purchasing  agentfi,  but  to  all  officers  in 
the  War,  Navy,  and  Interior  Departments 
and  to  the  secretaries  of  those  departments 
themselves,  and  embraces  every  contract 
made  bv  them.  Danolds  f?.  U.  S.,  (1869) 
5  Ct.  CI.  65. 

Prohibition  of  other  modes. —  The  stat- 
ute was  intended  to  operate  to  prevent 
reckless  engagements  and  frauds,  and  it 
makes  it  unlawful  for  contracting  officers 
to  make  contracts  in  any  other  way  than 
by  writing  signed  by  the  parties.  This 
is  equivalent  to  prohibiting  any  other 
mode  of  making  contracts.  (1892)  20 
Op.  Atty.-Gen.  496. 

Unsigned  contract  as  void  or  voidable. 
—  The  fact  that  a  contract  is  not  signed 
by  government  officers  as  required  by  this 
section  is  not  a  good  defense  to  an  action 
by  the  government  for  a  breach  of  the 
contract,  as  it  is  not  void  but  voidable  at 
the  election  of  the  government,  the  stat- 
ute being  for  its  benefit.  U.  S.  v.  New 
York,  etc.,  Steamship  Co.,  (1915)  239  U. 
S.  88,  36  S.  Ct.  41,  60  U.  S.  (L.  ed.)  161 
{reversing  (C.  C.  A.  2d  Cir.  1913).  209 
Fed.  1007,  126  C.  C.  A.  668;  (C.  C.  A. 
2d  Cir.  1913)   206  Fed.  443,  124  C  C.  A. 


325),  wherein  the  court  said:     "The  only 
matter  for  our  consideration  is  whether 
the  court  below  was  right  in  ruling  as 
matter  of  law  that  there  was  no  binding 
contract,  and  therefore  we  may  lay  on  one 
side  some  details  that  were  dwelt  upon  by 
the  defendant  but  that  do  not  affect  this 
question.     The  ground  of  the  defense  is 
Rev.  Stats,  sec.  374>4.     Bv  this  section  it 
is  made  the  duty  of  the  Secretaries  of 
War,  the  Navy  and  the  Interior  to  cause 
every  contract  made  by  their  authority  on 
behalf  of  the  Government  *to  be  reduced 
to  writing,  and  signed  by  the  contracting 
parties    with    their    names    at    the    end 
thereof;  '  all  the  copies  and  papers  in  re- 
lation to  the  same  to  be  attached  together 
by  a  ribbon  and  seal,  etc.    A  formal  pro- 
posal, varying,  the  defendant  says,  from 
that  whidi  wUs  accepted  in  the  letters, 
was  sent  to  the  defendant,  and  received 
by   it   on    December    11,    but   never   was 
signed,  and  the  defendant  contends  that, 
however  it  might  be  otherwise,  the  stat- 
ute makes  the  informal  agreement  by  cor- 
respondence void.     The  statute  does  not 
address  itself  in  terms  to  the  effect  of  the 
the  form  upon  the  liability  of  the  parties^ 
like    the    statute   of    frauds.      Whatever 
effect  it  has  in  that  way  is  not  a  matter 
of  interpretation  in  a  strict  sense,  but  is 
implied.     The  extent  of  the  implication 
is  to  be  gathered  from  the  purpose  of  the 
section   and  such  other  consideration   as 
may  give  us  light.    The  section  originally 
was  part  of  the  Act  of  June  2,  1862,  ch. 
93,  12  Stat.  411,  and  its  purpose  is  mani- 
fested by  the   scope  of  the  act  and  its 
title.    It  is  called  *An  Act  to  prevent  and 
punish  Fraud  on  the  Part  of  Officers  in- 
trusted with  making  of  Contracts  for  the 
Government,'  and  this  was  recognized  as 
the  purpose  in  Clark  r.  U.  S.,  [1877]  95 
U.  S.  530   [24  U.  S.    (L.  ed.)    618].     In 
that  case  some  of  the  justices  thought  that 
the  decision  w^ent  too  far  in  treating  the 
section  as  a  statute  of  frauds  even  in  favor 
of  the  United  States ;  and  while  it  is  estab- 
lished that  a  contract  not  complying  with 
the  statute  cannot  be  enforced  against  the 
government,  it  never  has  been  decided  that 
such  a  contract  cannot  be  enforced  against 
the  other  party.     The  prevailing  opinion 
cannot  be  taken  to  signify  that  the  in- 
formal contract  is  illegal  since  it  went  on 
to  permit  a  recovery  upon  a  quantum  vale- 
bat  when  the  under  talcing  had  been  per- 
formed by  a  claimant  against  the  United 
States.    U.  S.  v.  Andrews,  [1907]  207  U. 
S.  229,  243   [28  S.  Ct.  100,  52  U.  S.   (L. 
ed.)    185].     Of   course   the   statute  does 
not  mean  that  its  maker,  the  Government, 
one  of  the  ostensible  parties,  is  guilty  of 
unlawful  conduct,  or  that  the  other  partj' 
is  committing  a  wrong  in  making  prelimi- 
nary arrangements,  if  later  the  Secretary 
of  the  Navy   does   not  do  what   the  act 
makes   it  his  dutv  to  do.     There   is  no 
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principle  of  mutuality  applicable  to  a  case 
like  this,  any  more  than  there  neceBearily 
is  in  a  statute  requiring  a  writing  signed 
by  the  party  sought  to  be  charged.  The 
United  States  needs  the  protection  of  pub- 
licity, form,  regularity  of  return*  and  affi- 
davit. Rev.  Stats.,  sees.  3709,  3718-3724 
[8upra,  pp.  336,  346  et  seq.],  3745-3747 
[next  following  text],  in  order  to  prevent 
possible  frauds  upon  it  by  officers.  A  pri- 
vate person  needs  no  such  protection 
against  a  written  undertaking  signed  by 
himself.  The  duty  is  imposed  upon  the 
officers  of  the  Government,  not  upon  him. 
We  see  no  reason  for  extending  the  impli- 
cation of  the  act  beyond  the  evil  that  it 
seeks  to  prevent.  Even  when  a  statute  in 
so  many  words  declares  a  transaction  void 
for  want  of  certain  forms,  the  party  for 
whose  protection  the  requirement  is  made 
often  may  waive  it,  void  being  held  to 
mean  only  voidable  at  the  party's  choice." 

Whose  duty  to  reduce  to  writing. —  And 
as  the  act  is  mandatory  both  upon  the 
c^cer  of  the  United  States  and  the  con- 
tractor entering  into  the  contract,  it  is 
as  much  the  duty  of  the  contractor  as 
of  the  officer  of  the  United  States  to  see 
that  the  contract  is  reduced  to  writing  as 
provided  in  this  section.  Henderson  v. 
U.  S.,  (186S)  4  Ct.  CI.  76. 

A  party  who  makes  a  contract  with  an 
officer  without  having  it  reduced  to  writ- 
ing is  knowingly  acqessory  to  a  violation 
of  duty  on  his  part.  Such  a  party  aids  in 
the  violation  of  the  law.  The  contract 
itself  is  affected,  and  must  conform  to  the 
requirements  of  the  statute  until  it 
passes  from  the  observation  and  control 
of  the  parties  who  enter  into  it.  After 
that,  if  the  officer  fails  to  follow  the 
further  directions  of  the  Act  with  regard 
to  affixing  his  affidavit  and  returning  a 
copy  of  the  contract  to  the  proper  office, 
the  party  is  not  responsible  lor  this  neg- 
lect. Clark  r.  U.  S.,  (1877)  95  U.  S.  639, 
24  U.  S.   (L.  ed.)   518. 

Ignorance  of  contractor. —  The  fact  that 
the  officers  of  the  government  neglected 
their  statutory  duty,  and  that  the  con- 
tractor, being 'ignorant  of  the  law,  relied 
upon  them  and  complied  with  their  de- 
mands in  the  belief  that  he  was  legally 
bound  to  do  so,  when  he  was  not,  does 
not  take  the  ease  out  of  the  statute.  St. 
Louis  Hay,  etc.,  Co.  v.  U.  S.,  (1902)  37 
Ct.  CI.  281. 

Penalty  for  failure  to  reduce  to  writing. 
—  There  is  no  express  penalty  for  the  fail- 
ure to  reduce  a  contract  to  writing  as  pro- 
vided by  this  section.  Henderson  f.  U.  S., 
(1868)   4  Ct.  CI.  76. 

Verification  and  return  by  whom. — The 
provisions  of  this  section  as  to  verification 
and  the  return  to  the  returns  office  of  a 
contract  are  mandatory  upon  the  officers 
alone,  and  the  omission  to  perform  such 
acts,  while  subjecting  the  officer  making 


the  contract  to  the  penalty  provided  in 
R.  S.  sec.  3746,  infra,  p.  366,  has  no 
effect  upon  the  contractor.  Henderson  v. 
U.  S.,  (1868)  4  Ct.  CI.  75. 

Necessity  to  show  filing. —  Where  a  con- 
tract has  been  signed,  filed,  etc.,  as  re- 
quired by  this  section,  it  is  not  necessary 
that  a  contractor  claiming  thereunder 
should  show  that  it  has  been  filed  in  the 
returns  office  of  the  interior  department 
by  the  officer  signing  the  same.  Fower  v, 
U.  S.,  (1883)   18  Ct.  CI.  263. 

Effect  of  failure  to  make  return. —  A 
contract  reduced  to  writing  and  executed 
with  all  the  formalities  and  solemnity  that 
the  law  required  will  not  be  invalidated 
by  the  failure  of  the  officer  to  make  his 
proper  return  of  the  same.  Henderson 
r.  U.  S.,  (1868)  4Ct.  CI.  75. 

When  contracts  become  valid. —  Con- 
tracts contemplated  by  this  section  do  not 
become  valid  until  e;cecuted  in  accordance 
with  its  requirements.  Clark  v.  U.  S., 
(1877)  96  U.  S.  539,  24  U.  S.  (L.  ed.) 
618;  South  Boston  Iron  Co.  v.  U.  8., 
(1886)  118  U.  S.  37,  6  «.  a.  928,  30  U. 
S.  (L.  ed.)  69;  20  Op.  Atty.-Gen.  445. 

Contract  contemplated  by  statute. — "  It 
is  the  final  written  instrument  that  the 
statute  contemplates  shall  be  executed  and 
signed  by  the  parties  and  which  shall 
contain  and  be  the  proof  of  their  obliga- 
tions and  rights."  Monroe  r.  U.  S., 
(1902)  184  U.  S.  524,  22  S.  Ct.  444,  46 
U.  S.   (L.  ed.)   670. 

Preliminary  memoranda. —  To  bind  the 
United  States  contracts  by  the  Navy  De- 
partment must  be  in  writing  and  signed 
by  the  contracting  parties.  .  The  prelim- 
inary memoranda  made  by  the  parties  for 
use  m  preparing  a  contract  for  execution 
in  form  required  by  law  are  not  sufficient. 
Clark  V.  U.  S.,  (1877)  95  U.  S.  539,  24 
U.  S.  (L.  ed.)  518;  South  Boston  Iron  Co. 
V.  U.  S.,  (1886)  118  U.  S.  37,  6  S.  Ct.  928, 
30  U.  S.  (L.  ed.)  69;  (1892)  20  Op.  Atty.- 
Gen.  496. 

The  negotiations,  correspondence,  pro- 
posals, acceptance,  etc.,  in  writing,  signed 
m  part  by  one  party,  and  in  part  by  the 
other,  do  not  constitute  sufficient  compli- 
ance with  the  provisions  of  this  section  to 
constitute  a  valid  contract.  South  Boston 
Iron  Co.  t?.  U.  S.,  (1883)  18  Ct.  CI.  166, 
affirmed  (1886)  118  U.  S.  37,  6  S.  Ct. 
928,  30  U.  S.  (L.  ed.)  69. 

Preliminary  negotiations  after  execution 
of  contract. —  The  preliminary  advertise- 
ments, specifications,  and  proposals,  and 
acceptance  of  proposals,  must  be  viewed 
as  becoming  a  part  of  the  statutory  con- 
tract when  the  contract  was  executed  as 
required  by  this  statute,  but  until  then 
only  as  a  part  of  the  negotiations  looking 
to  a  formal  contract.  McLaughlin  v.  U. 
S.,  (1901)   36  Ct.  CI.  138. 

When  contract  becomes  binding. —  In 
Adams  v.  U.   S.,    (1866)    1   Ct.  CI.   192, 


364 


8  FED.  STAT.  ANN.  (2d  Ed.) 


liowever,  it  waa  held  that  where  a  party 
furnishes  sureties  for  the  performance  of 
his  bid,  if  accepted,  the  contract  becomes 
mutual  and  binding  from  the  moment  of 
its  acceptance,  although  a  formal  written 
contract  is  to  be  subsequently  executed. 

■Contracts  made  in  emergency  without 
advertisement  are  subject  to  the  pro- 
visions of  this  section.  Cobb  i*.  U.  6., 
(1883)  18  Ct.  CI.  514,  overruling  (1871) 
7  Ct.  CI.  470. 

During  war  of  rebellion. —  This  Act  dur- 
ing the  war  of  the  rebellion  was  suspended 
with  regard  to  contracts  for  army  sup- 
plies in  an  emergency  by  the  Act  of  July 
4,  18ff4,  13  Stat.  L.  394.  Cobb  i\  U.  S., 
(1871)  7  Ct.  CI.  470;  Thompson  v.  U.  S., 
(1873)  9  Ct.  CI.  187;  Cobb  v.  U.  S.  (1873) 
9  Ct.  CI.  291. 

Contracts  of  Poit  Office  Department. — 
An  agreement  on  the  behalf  of  the  Post 
Office  Department  need  not  be  in  writing. 
The  provisions  of  this  section  apply  only 
to  the  War,  Navy,  and  Interior  Depart- 
ments. Little  V,  U.  S.,  (1884)  19  Ct.  CI. 
272. 

While  it  has  been  held  generally  under 
the  statutes  applicable  to  contracts  of  the 
Post  Office  Department  that  proposals 
duly  accepted  without  formal  agreement 
may  constitute  a  contract  complete  and 
binding  on  the  government,  this  is  not  the 
case  with  contracts  for  public  works  and 
other  contracts  under  this  section.  (1898) 
22  Op.  Atty.-Gen.  98. 

Contract  for  sale  of  sand. —  A  contract 
for  the  sale  of  sand  to  be  taken  from  time 
to  time  from  the  owner's  sand  bed  bv  the 
United  States  is  void  when  not  in  writing, 
and  if  the  owner  can  recover  in  any  event 
he  must  show  the  value  of  the  sand  taken. 
Lindsley  t?.  U.  S.,  (1868)  4  Ot.  CI.  359; 
Salomon  v.  U.  S.,  (1871)  7  Ct.  CI.  482. 

Construction  and  repair  of  vessel. —  An 
oral  contract  made  by  the  chief  of  the 
bureau  of  construction  and  repair  for 
work  to  be  done  on  a  vessel  is  void  under 
the  provisions  of  this  statute.  Steele  v. 
U.  S.,  (1884)   19  Ct.  a.  181. 

Damages  to  vessel  hired  on  parol  con- 
tract.—  A  recovery  may  not  be  had  for 
damages  to  a  vessel  hired  by  a  quarter- 
master on  a  parol  contract  in  wliich  he 
agreed  to  return  the  same  in  as  good  con- 
dition as  when  hired.  The  prohibition  of 
this  section  forbids  such  recovery.  Lender 
V.  U.  S.,  (1871)  7  Ct.  CI.  530. 

Substitution  of  supplies. —  An  oral 
agreement  to  accept  one  kind  of  grain  in- 
stead of  another,  under  a  written  contract, 
is  void  under  the  provisions  of  this  sec- 
tion, but  for  such  grain  actually  delivered 
and  used  the  claimant  is  entitled  to  pay- 
ment at  a  fair  and  reasonable  value  upon 
an  implied  assumpsit  independently  of  a 
written  contract.  Mitchell  v.  U.  S.,  (1884) 
19  Ct.  CI.  39. 
Confidential    matter. —  In    making    the 


return  of  a  contract  on  behalf  of  the  gov- 
ernment as  provided  for  in  this  section 
it  is  not  required  to  accom{Muiy  such  con- 
tract w^ith  copies  of  plans  that  are  con- 
fidential and  cannot  be  divulged  without 
detriment  to  the  public  interests  and  the 
affidavit  may  except  such  plans  from  the 
return.     (1912)   29  Op.  Atty.-Gen.  293. 

Agreements  under  Carey  Act. —  Agree- 
ments entered  into  by  the  states  to  reclaim 
arid  lands  pursuant  to  section  4  of  the  act 
of  August  18,  1894,  28  Stat.  L.  422  (see 
Public  Lands  ) ,  known  as  the  Carey  Act, 
are  not  within  the  purview  of  this  section 
and  hence  there  is  no  necessity  for  filing 
copies  thereof  in  the  returns  office  of  the 
Department  of  the  Interior.  (1912)  29 
Op.  Atty.-Gen.  437. 

Contracts  in  reclamation  service. —  Con- 
tracts authorized  by  the  Secretary  of  the 
Interior,  which  were  entered  into  between 
an  acting  supervising  engineer  in  the 
United  States  Reclamation  Service  and 
certain  users  of  water  furnished  for  irri- 
gation purposes  by  the  reclamation  serv- 
ice, are  within  the  purview  of  this  section, 
and  copies  thereof  should  be  filed  in  the 
returns  office  of  the  Department  of  the 
Interior  by  the  officer  making  and  signing 
the  same.     (1909)  28  Op.  Atty.-Gen.  66. 

Performed  contract. —  The  invalidity  of 
a  contract  by  reason  of  the  provisions  of 
this  section  is  immaterial  if  the  contract 
has  been  performed.  •  St.  Louie  Hay^  etc., 
Co.  V.  U.  S.,  (1903)  191  U.  S.  159,  24  S. 
Ct.  47,  48  U.  S.  (L.  ed.)  130;  U.  S.  f?. 
Andrews,  (J907)  207  U.  S.  229,  28  S.  Ot. 
100,  62  U.  S.  (L.  ed.)  186. 

Extension  of  time  of  performance. — 
This  Act  is  not  infringed  if  the  proper 
officer  accepts  the  delivery  of  supplies 
after  the  day  stipulated;  nor  is  a  verbal 
agreement  to  extend  the  time  of  perform- 
ance invalid.  Salomon  c.  U.  S.,  (1873) 
19  Wall.  17,  22  U.  S.  (L.  ed.)  46,  revers- 
ing (1871)   7  Ct,  CI.  482. 

When,  under  a  written  contract,  made 
by  a  person  to  deliver  such  suppliee  as 
com  at  one  time  fixed,  the  quartermaster 
in  charge  receives  part  of  the  corn  from 
such  pervson  for  the  government,  and  then 
at  a  liiter  date,  no  objection  being  made 
to  the  delay,  receives  the  rest,  and  gives  a 
receipt  and  voucher  for  the  amount  and 
the  price,  and  the  government  uses  such 
part  of  it  as  it  wants,  and  suffers  the  re- 
mainder to  decay  by  exposure  and  neglect, 
there  is  an  implied  contract  to  pay  the 
value  of  such  corn,  which  value  may,  in 
the  absence  of  other  testimony,  be  pre- 
sumed to  be  the  price  fixed  in  the  voucher 
by  the  quartermaster.  Salomon  v.  U.  S., 
(1873)  19  Wall.  17,  22  U.  S.  (L.  ed.)  46, 
reversing  (1871)  7  Ct.  CI.  482. 

Time  of  the  essence  of  contract. —  As 
this  is  a  statute  of  frauds  it  necessarily 
excludes  an  unwritten  alteration  or  sub- 
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stittttioii;  therefore,  where  tinTe  is  of  the 
eBsence  of  the  contract  the  time  of  delivery 
cannot  be  extended  unless  the  extension 
be  evidenced  in  the  manner  prescribed  in 
thia  section.  Jones  v.  U.  S.,  (1875)  11 
Ct.  a.  733,  affirmed  (1877)  96  U.  S.  24, 
24  U.  S.  (L.  ed.)  er44. 

Executory  parol  contract. —  A  parol 
agreement  while  a  contract  is  executory 
is  not  obligatory  on  the  government. 
(1898)  22  Op.  Atty.-Gen.  98. 

Effect  of  performance  of  parol  contract. 
Where,  however,  a  parol  contract  has  been 
wholly  or  partly  executed  on  one  side,  the 
party  performing  will  be  entitled  to  re- 
cover the  fair  value  of  his  property  or 
service  as  upon  an  implied  contract  for  a 
quantum  meruit.  Clark  v.  U.  S.,  (1877) 
05  U.  S.  639,  24  U.  S.  (L.  ed.)  518. 

Perforn^nce  by  one  side  and  acceptance 
on  the  other  of  the  conditions,  of  a  con- 
tract not  in  writing  are  sufScient  to  a 
certain  extent  to  take  a  case  out  of  the 
prohibition  of  the  statute  and  to  leave  it 
within  the  equitable  rules  of  implied  con- 
tracts. Ratification  of  such  a  contract 
may  be  made  by  the  acts  of  the  parties. 
Danolds  r.  U.  S.,  (1869)  5  Ct.  CI.  65. 

A  parol  agreement  enlarging  the  quan- 
tity of  work  required  by  a  written  con- 
tract, is  not  obligatory  upon  the  govern- 
ment where  the  contract  is  by  law  re- 
quired to  be  in  writing.  But  compensa- 
tion for  work  actually  done  thereunder 
may  be  recovered  on  an  implied  assumpsit. 
Wilson  t?.  U.  S.,   (1888)  23  Ct.  CI.  77. 

Oral  modification  of  contract. —  A  stipu- 
lation in  a  contract  for  liquidated  dam- 
age in  case  of  the  nonperformance  of  the 
contract  within  a  certain  time  may  be 
orally  waived.  Marvland  Steel  Co.  t?.  U. 
a,  (1915)  235  U.  S.  451,  35  S.  Ct.  190,  69 
U.  S.  (L.  ed.)  312,  reversing  (1912)  48 
Ct.  d.  50  and  follotoing  Salomon  v,  U.  S. 
(1873)   19  WaU.  17,  22  U.  S.  (L.  ed.)  46. 

Implied  contract  for  extra  material  and 
work. —  Where  a  written  contract  is  en- 
tered into  by  the  War  Department  for  a 
building,  and  full  specifications  are  given 
and  the  cost  is  limited,  and  it  is  provided 
in  the  contract  that  no  extra  charge  shall 
be  made  for  any  modification  or  alteration 
in  the  plans,  unless  an  agreement  with  re- 
gard to  the  same  be  made  in  writing,  and 
where  an  af^ropriation  is  made  agreeing 
with  the  contract  price,  if  the  officer  of 
the  government  in  charge  of ,  the  work 
orders  a  change  to  be  made,  and  extra 
materials  and  labor  to  be  furnished,  and 
the  building   thereby    is    rendered   more 


valuable  and  useful,  and  the  government 
accepts  and  uses  the  building,  it  is  liable 
for  a  fair  and  reasonable  value  of  the 
materials  and  labor  so  supplied  on  an  im- 
plied contract,  notwithstanding  the  fftct 
that  the  cost  exceeds  the  appropriation, 
as  forbidden  by  R.  S.  sec.  3733  supra, 
p.  355,  and  notwithstanding  the  fact  that 
such  extra  materials  and  Tabor  were  not 
contracted  for  in  accordance  with  the  pro- 
visions of  this  section.  Grant  v,  U.  S., 
(1869)  6  Ct.  a.  72. 

Responsibility  of  officer  ordering  extra 
work. —  Where  additional  work  not  called 
for  in  the  contract  is  ordered  bv  a  subordi- 
nate officer  it  will  be  deemed  voluntary 
service  by  the  contractor  for  which  no  re- 
covery may  be  had.  But  where  it  is 
ordered  by  a  res-ponsible  officer  with  au- 
thority recovery  may  be  had  on  an  implied 
contract  to  the  extent  of  the  benefit  of  the 
government.  Barlow  v,  U.  S.,  (1900)  36 
Ct.  a.  514. 

Recovery  for  goods  actually  purchased 
and  used. —  A  written  contract  is  not 
necessary  to  sustain  a  recovery  where 
goods  have  been  delivered  to  and  used  by 
the  government.  There  is  a  distinction 
between  an  action  on  an  executory  con- 
tract to  recover  damages  for  nonperform- 
ance and  an  action  on  the  implied  obliga- 
tion to  pay  for  articles  actually  purchased 
and  used  by  the  government.  Burchiel  v, 
U.  S.,  (1868)  4  Ct.  CI.  549;  Dougherty  v. 
U.  S.,  (1883)  18  Ct.  CI.  496. 

Purchase  according  to  practice  or  cus- 
tom.—  Where  a  statute  directs  judgment, 
if  it  appears  that  the  purchase  of  certain 
horses  was  made  according  to  "  the  prac- 
tice or  custom "  of  the  quartermaster's 
department,  and  the  practice  at  the  time 
was  to  purchase  horses,  payable  on  de- 
livery, without  written  contracts,  the  case 
is«  taken  out  of  this  statute.  Finn  t*. 
U.  S.,   (1891)  26  Ct  CI.  436. 

Action  for  breach. —  Where  contracts 
must  be  in  writing  no  action  can  be  main- 
tained for  a  breach  unless  the  require- 
ments of  the  statute  have  been  complied 
with.  St.  Louis  Hay,  etc.,  Co.  t?.  U.  S., 
(1902)  37  Ct.  CI.  281. 

Action  by  principal  on  contract  by 
agent. —  Since  the  enactment  of  this  sec- 
tion the  doctrine  that  an  action  may  be 
brought  by  the  principal,  though  the  con- 
tract was  in  the  name  of  the  agent,  iis  not 
applicable  to  contracts  made  with  the 
War,  Navy,  and  Interior  Departments. 
Calvary  Cathedral  v.  U.  S.,  (1894)  29  Ct. 
CI.  269. 


Sec.  3745.  [Oath  to  contract.]  It  shall  be  the  further  duty  of  the 
officer,  before  making  his  return,  according  to  the  preceding  section,  to 
affix  to  the  same  his  affidavit  in  the  following  form,  sworn  to  before  some 
magistrate  having  authority  to  administer  oaths:    **  I  do  solemnly  swear 
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(or  afl&rm)  that  the  copy  of  contract  hereto  annexed  is  an  exact  copy  of  a 

contract  made  by  me  personally  with •;  that  I  made  the  same  fairly 

without  any  benefit  or  advantage  to  myself,  or  allowing  any  such  benefit 

or  advantage  corruptly  to  the  said ,  or  any  other  person;  and  that 

the  papers  accompanying  include  all  those  relating  to  the  said  contract,  as 
required  by  the  statute  in  such  case  made  and  provided."    [B.  8.] 

Act  of  June  2,  lS6i2,  ch.  93,  12  Stat.  L.  411. 

Sec.  3746.  [Penalty  for  omitting  returns.]  Every  officer  who  makes 
any  contract,  and  fails  or  neglects  to  make  return  of  the  same,  according 
to  the  provisions  of  the  two  preceding  sections,  unless  from  unavoidable 
accident  or  causes  not  within  his  control,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred,  and  imprisoned  not  more  than  six  months.     [R.  S.] 

Act  of  June  2,  1862,  ch.  93,  12  Stat.  L.  411. 

Sec.  3747.  [instructions.]  It  shall  be  the  duty  of  the  Secretary  of 
War,  or  the  Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Interior  to 
furnish  every  officer  appointed  by  them  with  authority  to  make  contracts 
on  behalf  of  the  Government  with  a  printed  letter  of  instructions,  setting 
forth  the  duties  of  such  officer,  under  the  two  preceding  sections,  and  also 
to  furnish  therewith  forms,  printed  in  blank,  of  contracts  to  be  made,  and 
the  affidavit  of  returns  required  to  be  affixed  thereto,  so  that  all  the  instru- 
ments may  be  as  nearly  uniform  as  possible.     [B.  8.] 

Act  of  June  2,  1S62,  ch.  93,  12  Stat.  L.  411. 


Joint  resolution  explanatory  of  resolution  approved  January  31,  1868, 
entitled  "A  resolution  limiting  contracts  for  stationery  and  other 
supplies  in  the  executive  departments  to  one  year." 

[Bes,  of  March  24,  1874,  No,  6,  18  Stat  L,  286,] 

[Contracts  for  mail  bags,  locks,  postal  cards,  etc.]  That  the  resolu- 
tion approved  January  thirty-first,  eighteen  hundred  and  sixty-eight, 
entitled  **A  resolution  limiting  contracts  for  stationery  and  other  supplies 
in  the  Executive  Departments  to  one  year,''  shall  not  be  held,  or  construed, 
to  apply  to,  or  include  mail-bags,  mail  locks  and  keys,  postal  cards,  post- 
age stamps,  newspaper  wrappers,  or  stamped  envelopes.  [18  Stat.  L. 
286.] 

Res.  of  Jan.  31,  1868,  No.  8>  mentioned  in  the  text  was  incorporated  in  R.  S. 
37  d5,  awpra,  p.  359. 


Sec.  25.  [Cartage  of  merchandise  in  custody  of  Oovemment.]    That 

public  cartage  of  merchandise  in  the  custody  of  the  Government  shall  be 
let  after  not  less  than  thirty  days'  notice  of  such  letting  to  the  lowest 
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responsible  bidder"  giving  sufiSeient  security,  and  shall  be  subject  to  regu- 
lations approved  by  the  Secretary  of  the  Treasury.     [18  Stat,  L.  191.] 

TMfl  is  from  the  Act  of  June  22,  1874,  ch.  391,  entitled  "An  Act  to  amend  the  cuBtomsr 
revenue  laws  and  to  repeal  moieties.''  * 

For  other  sections  of  this  Act  see  Custoks  Dtmxs. 


Government  cartage  only. — This  Act  ap- 
plies only  to  such  cartage  as  is  paid  for 
by  the  govemment  and  not  to  cartage  the 
expense  of  which  is  paid  by  the  individual 
importer.     (1891)  20  Op.  Atty.-Gen.  35. 

Baggage  for  iMirge  office.—  It  is  within 


the  power  of  the  Secretary  of  the  Treasury 
to  make  a  contract  for  the  transportation 
of  the  haggage  of  ptissengers  from  foreign 
ports  from  the  landing  to  the  barge  office 
for  examination  by  the  customs  officers. 
Starin  v.  U.  S.,  (1896)  31  Ct.  a.  65. 


Sec.  2.  [Secretary  of  War  to  give  preference  to  domestic  materials  and 
labor.]  That  in  all  contracts  for  material  for  any  public  improvement,  the 
Secretary  of  War  shall  give  preference  to  American  material ;  and  all  labor 
thereon  shall  be  performed  within  the  jurisdiction  of  the  United  States. 
[18  Stat.  L,  455.] 

TMa  is  from  the  Army  Appropriation  Act  of  March  S,  1875,  ch.  133b 


[Contracts  for  rent  in  District  of  Columbia.]  •  •  •  Hereafter  no  con- 
tract shall  be  made  for  the  rent  of  any  building,  or  part  of  any  building, 
to  be  used  for  the  purposes  of  the  Govemment  in  the  District  of  Columbia, 
until  an  appropriation  therefor  shall  have  been  made  in  terms  by  Congress, 
and  that  this  clause  be  regarded  as  notice  to  all  contractors  or  lessors  of 
any  such  building  or  any  part  of  building.     [19  Stat.  L.  370.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1877,  ch.  106.  A  sub- 
stantially similar  provision  was  contained  in  the  Act  of  June  22,  1874,  ch.  388,  18  Stat. 
L.  144. 


Intent  of  Act. —  The  legislatiye  power 
has  most  strongly  indicated  its  intention 
that  no  building  should  be  rented,  not 
actually  in  use  by  the  government  until 
an  a{>propriation  therefor  shall  have  been 
made  in  terms.  (1877)  15  Op.  Atty.-Qen. 
274. 

Szpzess  contracts. —  These  provisions 
undoubtedly  apply  to  express  contracts, 
and  prohibit  the  nuiking  of  such  contracts 
except  as  therein  provided.  Semmes  f>.  U. 
8.,  (1891)  26  Ct.  CI.  119. 

Implied  contracts  by  authorized  officers. 
—  This  Act  has  no  application  to  that 
class  of  implied  contracts  which  arise  from 
the  acts  of  public  officers  in  the  perform- 
ance of  their  duties  in  carrying  on  the 
business  of  the  govemment  intrusted  to 
them  by  law  in  their  respective  spheres. 
Rivea  T.  U.  S.,  (1893)  28  Ot.  CL  249, 
following  Senmies  v.  U.  8.,  (1891)  26  Ct. 
a  119. 

Appropriation  not  in  terms  for  rent. — 
The  appropriation  made  under  chapter  235 


of  the  Act  of  June  16,  1880,  "  for  the  ex- 
pense of  the  geological  survey,"  etc.,  not 
being  **  in  terms  "  for  the  rent  of  a  build- 
ing or  part  thereof  in  the  District  of 
Columbia,  to  be  used  by  such  geological 
survey,  and  no  provision  having  been  made 
elsewhere  therefor,  a  lease  of  a  building 
for  an  office  of  such  survey  is  void  as  for- 
bidden by  this  Act.  (1881)  17  Op.  Atty.- 
Gen.  87. 

Rent  of  post  offices. —  The  Postmaster 
General  being  authorized  by  law  to  estab- 
lish post  offices  may  procure  buildings  for 
them,  and  while  he  cannot  bind  the  gov- 
ernment by  an  express  contract,  his  ac- 
tion will  render  it  liable  to  the  owner  for 
just  compensation.  Semmes  v.  U.  S., 
(1801)  26  Ct.  CI.  119;  Rives  v.  U.  S., 
( 1893 )  28  Ct.  CI.  249. 

BiiUding  rented  by  officer  in  charge  of 
construction. —  The  renting  of  a  building 
intended  to  be  used  as  an  office  by  an 
officer  to  whom  has  been  assigned  the  duty 
of  taking  charge  of  the  construction  of 
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the   State,    War,   and   Navy   Department  District  of  Columbia',  "  until  an  appropria- 

building,  etc.,  violates  thi&  Act  prohibit-  tion   therefor    shall   have   been    made    in 

ing  the  renting  of  any  building  or  part  terms  by  Oongress."     (1877)  16  Op.  Atty.- 

thereof  for  governmental  purposes  in  the  Gen.  274. 


An  act  to  authorize  the  Secretary  of  War  to  prescribe  rules  and  regrulft- 
tions  to  be  observed  in  the  preparation,  submission,  and  opening  of 
bids  for  contracts  under  the  War  Department. 

[Act  of  April  10,  1878,  cfc.  58,  20  Stat.  L.  3€.] 

[Secretary  of  War  to  make  rules  as  to  bids  for  contracts,  require  bonds, 
etc.]  That  the  Secretary  of  War  is  hereby  authorized  to  prescribe  rules 
and  regulations  to  be  observed  in  the  preparation  and  submission  and  open- 
ing of  bids  for  contracts  under  the  War  Department.  And  he  may  require 
every  bid  to  be  accompanied  by  a  written  guarantee,  signed  by  one  or  more 
responsible  persons,  to  the  effect  that  he  or  they  undertake  that  the  bidder, 
if  his  bid  is  accepted,  will,  at  such  time  as  may  be  prescribed  by  the  Secre- 
tary of  War  or  the  officer  authorized  to  make  a  contract  in  the  premises, 
give  bond,  with  good  and  sufficient  sureties,  to  furnish  the  supplies  proposed 
or  to  perform  the  service  required.  If  after  the  acceptance  of  a  bid  and  a 
notification  thereof  to  the  bidder  he  fails  within  the  time  prescribed  by  the 
Secretary  of  War  or  other  duly  authorized  officer  to  enter  into  a  contract 
and  furnish  a  bond  with  good  and  sufficient  security  for  the  proper  fulfill- 
ment of  its  terms,  the  Secretary  or  other  authorized  officer  shall  proceed  to 
contract  with  some  other  person  to  furnish  the  supplies  or  perform  the 
service  required,  and  shall  forthwith  cause  the  difference  between  the 
amount  specified  by  the  bidder  in  default  in  the  proposal  and  the  amount 
for  which  he  may  have  contracted  with  another  party  to  furnish  the  supplies 
or  perform  the  service  for  the  whole  period  of  the  proposal  to  be  charged 
up  against  the  bidder  and  his  guarantor  or  guarantors,  and  the  sum  may  be 
immediately  recovered  by  the  United  States  for  the  use  of  the  War  Depart- 
ment in  an  action  of  debt  against  either  or  all  of  such  persons.  [20  Stat, 
L.  36,  as  amended  hy  22  Stat,  L,  487.] 

As  originally  enacted,  this  Act  contained,  following  the  words  "War  Department" 
where  they  first  appear,  the  following  provisions: 

''And  he  may  require  any  bid  to  be  accompanied  by  a  bond  in  such  penal  sum  as  he 
may  deem  advisable,  with  good  and  sufficient  security,  conditioned  that' the  bidder  will 
enter  into  a  contract  agreeably  to  the  terms  of  his  bid,  if  the  same  be  awarded  to  him 
within  sixty  days  from  the  date  of  the  opening  of  the  bids,  or  otherwise  pay  the  penalty. 
No  bid  shall  be  withdrawn  by  the  bidder  within  the  said  period  of  sixty  days.'* 

The  Act  was  amended  by  an  Act  of  March  3,  1S8S,  eh.  120,  by  striking  out  the 
clause  here  quoted  and  inserting  the  provisions  beginning  with  the  words  "And  he  may 
require  every  bid,"  etc.,  to  the  end  of  the  Act  as  here  given. 


Amending  other  acts. —  In  Churchyard 
r.  U.  S.,  (N.  D.  N.  Y.  1900)  100  Fed.  920, 
this  Act  was  cited  as  an  amendment  to 
K.  S.  sees.  3714,  3744,  supra,  pp.  344,  361. 

Formal  defects. —  In  specific  cases  the 
Secretary  of  War  is  authorized  to  waive 
formal  defects  in  bids  and  bonds  in  order 
to  secure  the  public  advantage  resulting 
from  competitive  bidding.  (1897)  21  Op. 
Atty.-Gen.  469. 

Insertion  of  dates. —  A  bond  accompany- 


ing a  bid  to  build  certain  public  works, 
duly  signed,  sealed,  and  delivered,  the  sep- 
arate proposals  constituting  the  bid  and 
the  bond  being  on  printed  blanks  bound 
together  and  consecutively  paged  in  print, 
is  not  sufficiently  defective  as  to  be  re- 
garded as  invalid  because  the  dates  of 
the  bid  and  bond  are  not  inserted  in  the 
blanks  left  for  that  purpose  in  printing 
the  instrument  (1897)  21  Op.  Atty.-Gen, 
469. 
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Joint  resolution  to  allow  the  Secretary  of  the  Navy  to  purchase  plate  iron 
and  other  material  used  in  the  construction  of  steamboilers  for  the 
United  States  Navy. 

[Bes,  of  Jtme  14, 1878,  No,  30,  20  Stat,  L.  253,] 

[Materials  for  steam  boilers  for  Navy.]  That  on  and  after  the  passage 
of  this  act,  the  Secretary  of  the  Navy  be,  and  he  is  hereby  authorized  to 
purchase  at  the  lowest  market  price,  such  plate  iron  and  other  material  as 
may  enter  into  the  construction  of  steam  boilers  for  the  Navy  without 
advertising  for  bids  to  furnish  the  same:  Provided,  That  he  shall  cause 
to  be  sent  to  the  principal  dealers  and  manufacturers  of  iron  and  such 
other  materials  as  may  be  required  specifications  of  the  quality  description 
and  character  of  such  iron  and  materials  ^o  required:  And  provided 
further.  That  such  plate  iron  and  materials  shall  be  subjected  to  the  same 
tests  and  inspection  as  now  provided  for  and  which  inspection  and  tests 
shall  be  made  publicly  and  in  presence  of  such  bidders  or  their  authorized 
agents  as  may  choose  to  attend  at  the  making  thereof.    [20  Stat.  L.  253.] 

Provisions  relating  to  the  purchase  of  gun  steel  or  armor  for  the  Kavy  were  made 
by  the  Act  of  March  3,  1893,  ch.  212,  sec.  1,  infra,  p.  374. 


[Purchase  of  supplies  by  Quartermaster's  and  Oommissary  Depart- 
ments.] ♦  •  •  That  hereafter  all  purchases  of  regular  and  miscellaneous 
supplies  for  the  Army  furnished  by  the  Quartermaster's  Department  and 
by  the  Commissary  Department  for  immediate  use  shall  be  made  by  the 
officers  of  such  Department,  under  direction  of  the  Secretary  of  War,  at 
the  places  nearest  the  points  where  they  are  needed,  the  conditions  of  cost 
and  quality  being  equal :  Provided  also,  That  all  purchases  of  said  supplies, 
except  in  cases  of  emergency,  which  must  be  at  once  reported  to  the  Secre- 
tary of  War  for  his  approval,  shall  be  made  by  contract  after  public  notice 
of  not  less  than  ten  days  for  small  amounts  for  immediate  use,  and  of  not 
less  than  from  thirty  to  sixty  days  whenever,  in  the  opinion  of  the  Secretary 
of  War,  the  circumstances  of  the  case  and  conditions  of  the  service  shall 
warrant  such  extension  of  time.  The  award  in  every  case  shall  be  made  to 
the  lowest  responsible  bidder  for  the  best  and  most  suitable  article,  the  right 
being  reserved  to  reject  any  and  all  bids.    [23  Stat.  L.  109.] 

This  and  the  three  paraj^aphs  of  the  text  following  are  from  the  Army  Appro- 
priation Act  of  July  5,  1884,  ch.  217. 

This  paragraph  originally  contained  a  further  provision  as  follows: 

'"The  Quartermaster-Oeneral  and  the  Commissary  General  of  Subsistence  shall  report 
promptly  all  purchases  of  supplies  made  by  his  Department,  with  their  cost-price  and 
place  of  delivery,  to  the  Secretary  of  War,  for  transmission  to  Congress  annually." 
This  was  repealed  by  an  Act  of  March  2,  1895,  ch.  177,  §  1,  28  Stat.  L.  787.  A  further 
provisifm  wa«  as  follows: 

"That  in  time  of  peace  the  number  of  draught  and  pack  animals  in  the  Quarter- 
roaster's  Department  of  the  Army  shall  not  exceed  six  thousand."  This  was  superseded 
by  the  Act  of  Sept.  22,  1888,  ch.  1027,  §  1,  25  Stat.  L.  486,  which  reduced  the  number 
of  draught  and  pack  animals  to  5,000.  This  was  superseded  by  thje  Act  of  March  4, 
1915,  ch.  143,  §  1,  38  Stat.  L.  1077,  which  provided,  as  did  similar  Acts  for  preceding 
years  *'  for  the  purchase  and  hire  of  draft  and  pack  animals  in  such  numbers  as  are 
•ctually  required  for  the  service  including  reasonable  provision  for  replacing  unservic- 
tble  animalB." 

8F.  &A.— 18 
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When  emergency  may  arise. —  An  emer- 
gency may  arise  not  only  before  the  re- 
quired public  notice  can  be  given,  but 
after  it  has  once  been  given,  in  conse- 
quence of  the  failure  to  receive  any  bids 
or  proposals;  in  either  case,  the  purchase 
thereupon  would  be  an  emergency  pur- 
chase and  come  under  the  requirement  of 
the  statute  for  an  immediate  report  to  the 
Secretary  of  War  for  his  approval.  (1886) 
18  Op.  Atty.-Gen.  349. 

Machinery,  stores,  and  patented  articles. 
—  When  parts  of  machinery  or  of  stoves 
or  ranges  or  patented  articles  are  needed, 
these  supplies  are  required  by  the  statute 
to  be  purchased  in  the  same  way  as  other 
quartermaster's  supplies,  i.  e.,  by  contract, 
after  public  notice,  except  in  cases  of 
emergency  in  which   cases  the  purchase 


should  be  reported  to  the  Secretary  of 
War  for  his  approval.  (1886)  18  Op. 
Atty.-Gen.  349. 

Slaughter,  etc.,  of  pork. —  The  War  De- 
partment, by  its  proper  officers,  may  make 
a  valid  contract  for  the  slaughtering, 
curing,  and  packing  of  pork,  when  that  is 
the  most  expedient  mode  of  securing  army 
supplies  of  that  kind.  U.  S.  v.  Speed, 
(1869)  8  Wall.  77,  19  U.  S.  (L.  ed.)  449, 
affirming  (1866)  2  Ct.  01.  429. 

Contract  with  dtixen  of  rebellious  state. 
— "An  express  contract  made  in  behalf  of 
the  United  States  during  the  rebellion, 
with  a  citizen  and  resident  of  an  insur- 
rectionary state,  for  quartermaster's  sup- 
plies, if  the  officer  maicing  it  acted  under 
competent  authority,  is  valid."  (1870) 
13  Op.  Atty.-Gen.  314. 


[Transportation  of  stores  by  private  parties.]  •  •  •  that  all  trans- 
portation of  stores  by  private  parties  for  the  Army  shall  be  done  by  eon- 
tract,  after  due  le^al  advertisement,  except  in  cases  of  emergency,  which 
must  be  at  once  reported  to  the  Secretary  of  War  for  his  approval.  [23  Stat. 
L,  109,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


[Purchase  of  horses  for  cavalry,  artillery,  etc.]  •  •  •  That  here- 
after all  purchases  of  horses  under  appropriations  for  horses  for  the 
cavalry  and  artillery  and  for  the  Indian  scouts  shall  be  made  by  contract, 
after  legal  advertisement,  by  the  Quartermaster's  Department,  under 
instructions  of  the  Secretary  of  War,  the  horses  to  be  inspected  under  the 
orders  of  the  General  commanding  the  Army ;  and  no  horse  shall  be  received 
and  paid  for  until  duly  inspected.    [23  Stat.  L,  109.] 

See  the  note  to  the  first  paragraph  of  this  Act,  supra,  p.  369. 

This  paragraph  originally  contained  a  further  provision  as  follows:  "The  Quarter^ 
master-General  shall  report  to  the  Secretary  of  War  promptly,  for  transmission  to 
Congress  annually,  ail  purchases  and  contracts  for  horses,  mules,  and  military  supplies 
for  the  Army  made  by  his  Department."  This  was  repealed  by  the  Act  of  March  2, 
1895,  ch.  177,  S  1,  28  Stat.  L.  787. 

The  Army  Appropriation  Act  of  March  2,  1889,  ch.  372,  25  Stat.  L.  830,  containa  the 
following  provision: 

*'  For  the  purchase  of  horses  for  the  cavalry  and  artillery,  and  for  the  Indian  scouts, 
and  for  such  infantry  as  may  be  mounted,  and  the  expenses  incident  thereto,  .  .  .  dol- 
lars: Provided f  That  hereafter  the  number  of  horses  purchased  under  this  appro- 
priation, added  to  the  number  on  hand,  shall  not  at  any  time  exceed  the  number  of 
enlisted  men  and  Indian  scouts  in  the  mounted  service  and  that  no  part  of  this  appro- 
priation shall  be  paid  out  for  horses  not  purchased  by  contract,  after  competition  duly 
invited  by  the  Quartermaster's  Department,  and  an  inspection  by  such  Department,  all 
under  the  direction  and  authco-ity  of  the  Secretary  of  War.** 

This  provision,  except  the  word  "  hereafter,"  has  annually  appeared  in  the  Army 
Appropriation  Acts  since  Act  of  June  30,  1886,  ch.  574,  24  Stat.  L.  97,  and  is 
repeated  also  without  the  word  **  hereafter  '*  in  the  Acts  down  to  March  15,  1898,  ch. 
69,  30  Stat.  L.  323,  with  some  slight  changes.  The  insertion  of  the  word  "  hereafter  " 
indicates  an  intention  of  making  the  provision  permanent.  Frequent  instances  are 
found  in  the  Statutes  at  Large,  in  which  a  provision  is  repeated  annually  in  appropria- 
tion acts  until,  by  the  insertion  of  the  word  "  hereafter,*'  permanence  is  given  and  the 
provision  is  not  subsequently  repeated.  In  this  instance  and  in  several  others  the 
provision  subsequently  appears,  contrary  to  the  usual  rule. 

The  Act  of  March  15,  1898,  ch.  69,  30  Stat.  L.  323,  contains  a  provision  as  foUowa: 

"  For  the  purchase  of  horses  for  the  cavalry  and  artillery,  and  lor  the  Indian  scouta, 
and  for  such  infantry  and  members  of  the  Hospital  Corps  in  field  campaigns  as  may 
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be  required  to  be  mounted,  and  the  expenses  incident  thereto,  .  .  .  dollars :  Provided, 
That  the  number  of  horses  purchased  imder  this  appropriation,  added  to  the  number  on 
hand,  shall  not  at  any  time  exceed  the  number  of  enlisted  men  and  Indian  scouts  in 
the  mounted  service,  and  that  no  part  of  this  appropriation  shall  be  paid  out  for  horses 
not  purchased  by  contract  after  competition  duly  invited  by  the  Quartermaster's 
Department,  and  an  inspection  by  such  department,  all  under  the  direction  and  author- 
ity of  the  Secretary  of  W-ar." 

The  provisions  of  the  Army  Appropriaition  Act  of  June  30,  1902,  ch.  1328,  32  Stat. 
L.  515,  on  this  subject  are  as  follows: 

"  For  the  purchase  of  horses  for  the  oavalry  and  artillery,  and  for  the  Indian  scouts, 
and  for  such  infantry  and  members  of  the  Hospital  Corps  in  field  campaigns  as  may 
be  required  to  be  mounted,  and  the  expenses  incident  thereto,  .  .  .  dollars:  Provided^ 
That  the  number  of  horses  purchased  under  this  appropriation,  added  to  the  number 
now  on  hand,  shall  be  limited  to  the  actual  needs  of  the  mounted  service,  and  unless 
otherwise  ordered  by  the  Secretary  of  War,  no  part  of  this  appropriation  shall  be  paid 
out  for  horses  not  purchased  by  contract  after  competition  duly  invited  by  the  Quarter- 
master's Department,  and  an  inspection  und«r  the  direction  and  authority  of  the 
Secretary  of  War." 

Subsequent  appropriation  acts  contain  provisions  but  slightly  different.  The  Army 
Appropriation  Act  of  March  4,  1915,  ch.  143,  §  1,  38  Stat.  L.  1075,  provides  as  follows: 

'*  For  the  purchase  of  horses  of  ages,  sex,  and  size  as  may  be  prescribed  by  the 
Secretary  of  War  for  remounts,  for  officers  enrtitled  to  public  mounts,  for  the  Cavalry, 
Artillery,  Signal  Corps,  and  Engineers,  the  United  States  Military  Academy,  service 
schools,  aiid  staff  colleges,  and  for  the  Indian  scouts,  and  for  such  Infantry  and  mem- 
bers of  the  Hospital  Corps  in  field  campaigns  as  may  be  required  to  be  mounted,  and 
the  expenses  incident  therertx),  and  for  the  hire  of  employees:  Provided,  That  the 
number  of  horses  purchased  under  this  appropriation,  added  to  the  number  now  on 
hand,  shall  be  limited  to  the  actual  needs  of  the  mounted  service,  including  reasonable 
provisions  for  remounts,  and,  unless  otherwise  ordered  by  the  Secretary  of  War,  no 
part  of  this  appropriaition  shall  be  paid  out  for  horses  not  purchased  by  contract 
after  competition  duly  invited  by  the  Quartermaster  Corps  and  an  inspection  under  the 
direction  and  authority  of  the  Secretary  of  War.  When  practicable,  horses  shall  be 
purchased  in  c^en  market  at  all  military  posts  or  stations,  when  needed,  at  a  maximum 
price  to  be  fixed  by  the  Secrtetary  of  War:  Provided  further,  That  no  part  of  this 
appropriation  shall  be  expended  for  the  purchase  of  any  horse  below  the  standard  set 
by  Army  Regulations  for  Cavalry  and  Artilleiry  horses,  except  when  purchased  as 
remounts  or  for  instruction  of  cadets  at  the  United  States  Military  Academy: 
And  provided  further,  That  no  part  of  this  appropriati(»i  shall  be  expended  for  polo 
ponies  except  for  West  Point  Military  Academy,  and  such  ponies  shall  not  be  used  at 
any  other  place."   ' 

[Purchase  of  means  of  transportation.]  •  •  •  That  hereafter  all  pur- 
chases of  horses,  mules,  or  oxen,  wagons,  carts,  drays,  ships  and  other  sea- 
going vessels,  also  all  other  means  of  transportation,  shall  be  made  by  the 
Quartermaster's  Department,  by  contract,  after  due  legal  advertisement 
except  in  cases  of  extreme  emergency.    [23  Stat.  L.  110.] 

See  the  note  to  the  first  paragraph  of  this  Act,  supra,  p.  369. 

This  paragraph  originally  contained  a  further  provision  as  follows:  ''Hereafter 
all  purchases  and  contracts  of  every  kind  made  by  the  Quartermaster's  Department 
shall  be  promptly  reported  to  the  Secretary  of  War,  for  transmission  annually  to 
Oongresa."  This  was  repealed  by  the  Act  of  March  2,  1895,  ch.  177,  §  1,  28  Stat.  L. 
787. 


[Transportation  of  moneys,  bullion,  securities,  etc.]  •  •  •  Hereafter 
whenever  it  is  practicable  contracts  for  the  transportation  of  moneys, 
bullion,  coin,  notes,  bonds,  and  other  securities  of  the  United  States,  and 
paper  shaU  be  let  to  the  lowest  responsible  bidder  therefor,  after  notice  to 
all  parties  having  means  of  transportation.    [23  Stat,  L.  204.] 

ThU  is  from  the  Sundry  Civil  Appropriation  Act  of  July  7,  1884,  ch.  332. 
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[Heating  apparatus  for  public  buildings.]  •  •  •  That  contractis  shall 
be  made  by  the  Secretary  of  the  Treasury  for  furnishing  and  putting  in 
heating  apparatus  for  public  buildings,  upon  advertisements  in  some  lead- 
ing newspaper  in  the  State  where  each  building  is  situated,  containing 
specifications  of  the  kind  of  heating  apparatus  required,  and  such  contracts 
shall  be  made  with  the  lowest  responsible  bidder  therefor.  •  •  ♦  [24 
Stat.  L,  512.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Mar(^  3^  1867,  ch.  362. 
For  general   provisions   relating  to   public   buildings,   etc.,   see  Publio  Pboi 
BuiLDii<fos,  AND  Grounds. 


[Sec.  1.]  [Bent  of  third-class  post-offices.]  •  •  •  That  no  contract 
for  rent  for  a  third-class  post-ofl&ce  shall  be  made  for  a  longer  period  than 
one  year,  nor  shall  the  aggregate  allowance  for  rent  made  in  any  year  exceed 
the  amount  appropriated  for  such  purpose.    [25  Stat.  L.  346,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  24,  1888,  ch.  702. 

The  Postal  Service  Appropriation  Act  of  March  9,  1914,  ch.  33,  38  Stat.  L.  290, 
provides  as  follows: 

"  That  the  Postmaster  General  may,  in  the  disbursement  of  the  appropriation  for 
such  purposes,  apply  a  part  thereof  to  the  purpose  of  leasing  premises,  for  the  use  of 
post  offices  of  the  first,  second,  and  third  classes  at  a  reasonable  annual  rental,  to  be 
paid  quarterly  for  a  term  not  exceeding  ten  years;  and  that  there  shall  not  be  allowed 
for  the  use  of  any  third-ola^s  post  office  for  rent  a  sum  in  excess  of  $500,  nor  more 
than  $100  for  fuel  and  light,  in  any  one  year."  Provisions  somewhat  similar  have 
appeared  in  like  appropriation  acts  for  a  number  of  years. 

For  general  proYiaions  relating  to  the  various  classes  of  post  offices  see  Postai. 
Servige. 


[Sec.  1.]  [Supplies  for  rural  free  delivery  service.]  •  •  •  That  the 
Postmaster  General  may,  when  if  [sic]  in  his  judgment  the  good  of  the 
service  so  requires  make  contract  for  necessary  supplies  for  the  free-delivery 
service  for  a  period  not  exceeding  four  years.    [25  Stat.  L.  844,] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  2,  1889,  ch.  374. 
See  R.  S.  sec.  3735,  siipra,  p.  356. 


[Purchases  of  steel.]  •  •  •  That  no  contract  for  the  expenditure  of 
any  portion  of  the  money  herein  provided,  or  that  may  be  hereafter  pro- 
vided for  the  purchase  of  steel  shall  be  made  until  the  same  shall  have  been 
submitted  to  public  competition  by  the  Department  by  advertisement. 
•    •    •    [26  Stat.  L,  769.] 

This  is  from  the  Act  of  Feb.  24,  1891,  ch.  283,  "  An  Act  making  appropriations  for 
fortifications  and  other  works  of  defense,  for  the  armament  thereof,  for  the  procure- 
ment of  heavy  ordnance  for  trial  and  service,  and  for  other  purposes,''  following  the 
appropriation  for  "  armament  of  fortifications." 


[Naval  supplies,  how  purchased  and  issued.]  *  *  *  All  supplies  here- 
after purchased  with  moneys  appropriated  for  any  branch  of  the  naval 
establishment  shall  be  purchased,  classified,  and  issued  for  consumption  or 
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nse  subject  to  the  provisions  contained  in  the  act  making  appropriations  for 
the  naval  service,  approved  June  thirtieth,  eighteen  hundred  and  ninety, 
m  reference  to  supplies  therein  provided  for  and  on  hand.  [26  Stat.  L. 
807.] 

This  is  from  the  Naval  Appropr^tion  Act  of  March  2,  1S91,  ch.  494. 

The  provisions  of  the  Act  of  June  30,  1890,  ch.  640,  26  Stat.  L.  206,  mentioned  in 
the  text,  were  as  follows:  "All  supplies  purchased  with  moneys  appropriated  by  this 
act  shall  be  deemed  to  be  purchased  for  the  Navy  and  not  for  any  bureau  thereof, 
and  these  supplies,  together  with  all  supplies  now  on  hand,  shall  be  arranged,  classified, 
consolidated,  and  catalogued,  and  issued  for  consumption  or  use,  under  such  regula- 
tions as  the  Secretary  may  prescribe,  without  regard  to  the  bureau  for  which  they 
were  purchased." 

The  provisions  of  the  Act  of  June  30,  are  not  to  be  considered  as  repealing  any 

1890,  as  enlarged  by  this  Act,  with  regard  of  the  previous  acts  regarding  the  pur- 

to  ''  arranging,   classifying,  consolidating  chase  and  disposition  of  navid  supplies, 

and  cataloguing  supplies  for  the  navy,'*  (1910)  28  Op.  Atty.-Oen.  634. 


[Expenditures  on  buildings,  military  posts,  or  grounds.]  •  •  •  That 
hereafter  no  expenditures  exceeding  five  hundred  dollars  shall  be  made  upon 
any  building  or  military  post,  or  grounds  about  the  same,  without  the 
approval  of  the  Secretary  of  War  for  the  same,  upon  detailed  estimates 
by  the  Quartermaster's  Department;  and  the  erection,  construction,  and 
repair  of  all  buildings  and  other  public  structures  in  the  Quartermaster's 
Department  shall,  as  far  as  may  be  practicable,  be  made  by  contract,  after 
due  legal  advertisement:    [27  Stat.  L.  484.] 

This  and  the  following  two  paragraphs  of  the  text  are  from  the  Army  Appropriation 
Act  of  Feb.  27,  1893,  ch.  168. 

''  This  provision,  without  the  word  '  hereafter,'  but  otherwise  without  important 
change,  has  occurred  in  every  army  appropriation  Act  since  1884.  See  23  Stat.  L.  Ill, 
360;  24  Stat.  L.  97,  390;  25  Stat.  L.  4-87,  830;  26  Stat.  L.  155,  776;  27  Stat.  L.  180, 
484."    Compiler's  notey  2  Supp.  R.  S.  H. 

Claim  for  extras. — "A  claim  for  extras  war  for  approval  may  not  be  allowed 
may  not  be  allowed  until  the  conditions  under  R.  S.  sees.  3714,  3744  [aupraj  pp. 
prwedent  have  been  coiiiplied  with.  344.  3611,  construed  with  the  Act  of  April 
Therefore  the  payment  of  a  claim  for  10,  1878,  ch.  68,  20  Stat.  36;  Act  of  Feb. 
extras  where  no  contract  therefor  is  made  27,  1893,  ch.  168,  27  Stat.  484,  and  supple- 
in  writing  and  where  the  expenditures  mented  by  par.  825  of  the  army  regu la- 
amounting  to  over  five  hundred  dollars  tions."  Churchyard  v.  U.  S.,  (N.  D.  N. 
were  not   submitted  to   the  secretary  of  Y.  1900)    100  Fed.  920. 

[Oonstmction  of  quarters  for  hospital  stewards.]  •  •  •  For  con- 
struction of  quarters  for  hospital  stewards  at  military  posts  already  estah- 
lished  and  occupied,  •  •  •  dollars :  Provided,  That  hereafter  the  posts 
at  which  such  quarters  shall  be  constructed  shall  be  designated  by  the  Secre- 
tary of  War,  and  such  quarters  shall  he  built  by  contract,  after  legal  adver- 
tisement, whenever  the  same  is  practicable.    [27  Stat.  L.  484.] 

See  note  to  the  preceding  paragraph  of  the  text. 

"This  provision,  without  the  word  'hereafter,'  has  appeared  in  every  army  appro- 
priation Act  since  1886.  See  24  Stat.  L.  98,  399;  25  Stat.  L.  486,  831;  26  Stat.  L. 
154,  777 ;  27  Stat.  L.  181,  484."    Compilers'  note,  2  Supp.  R.  S.  94. 

[Advertisement  not  required  for  medicines  and  medical  supplies.] 
•   •    •    That  hereafter  so  much  of  section  thirty-seven  hundred  and  nine. 
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Revised  Statutes,  as  requires  advertisement  before  purchase  shall  not  apply 
to  the  purchase  of  medicines  and  medical  supplies.    [27  Stat.  L.  485,] 

See  the  note  to  the  second  preceding  paragraph  of  the  text. 

The  ftame  provision,  without  the  word  "  hereafter  **  appeared  in  the  Army  A^ro- 
priation  Act  of  July  16,  18&2,  ch.  195,  27  Stat.  L.  181. 
R.  S.  sec.  3709  mentioned  in  the  text  is  given  supra,  p.  336. 


[Oun  Steel  and  armor  for  Navy.]  ♦  •  •  That  no  contract  for  the 
purchase  of  gun  steel  or  armor  for  the  Navy  shall  hereafter  be  made  until 
the  subject-matter  of  the  same  shall  have  been  submitted  to  public  com- 
petition by  the  Department  by  advertisement.    [27  Stat.  L.  732.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1803,  ch.  212.  The  proviBion 
is  repeated  from  the  appropriation  acts  of  March  2,  1891,  ch.  494,  26  Stat.  L.  815,  and 
July  19,  1892,  ch.  206,  27  Stat.  L.  251. 

The  Act  of  Feb.  24,  1891,  ch.  283,  supra^  p.  372,  made  similar  provisions  with  reepect 
of  the  purchase  of  steel  for  the  War  Department. 


An  act  for  the  protection  of  persona  furnishing  materials  and  labor  for 

the  confltruction  of  public  works. 

[Act  of  Aug.  13,  1894,  ch.  280,  28  Stat.  L.  278.] 

[Bonds  of  contractors  for  pnblic  buildings  or  works— rights  of  per- 
sons furnishing  labor  and  materials  —  remedies  on  bond  —  proceedings.] 

That  hereafter  any  person  or  persons  entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  any  public  building,  or  the  prose- 
cution and  completion  of  any  public  work,  or  for  repairs  upon  any  public 
building  or  public  woi*k,  shall  be  required,  before  commencing  such  work, 
to  execute  the  usual  penal  bond,  with  good  and  suflScient  sureties,  with  the 
additional  obligation  that  such  contractor  or  contractors  shall  promptly 
make  payments  to  all  persons  supplying  him  or  them  with  labor  and 
materials  in  the  prosecution  of  the  work  provided  for  in  such  contract ;  and 
any  person,  company,  or  corporation  who  has  furnished  labor  or  materials 
used  in  the  construction  or  repair  of  any  public  building  or  public  work, 
and  payment  for  which  has  not  been  made,  shall  have  the  right  to  intervene 
and  be  made  a  party  to-  any  action  instituted  by  the  United  States  on  the 
bond  of  the  contractor,  and  to  have  their  rights  and  claims  adjudicated 
in  such  action  and  judgment  rendered  thereon,  subject,  however,  to  the 
priority  of  the  claim  and  judgment  of  the  United  States.    If  the  full  amount 
of  the  liability  of  the  surety  on  said  bond  is  insufficient  to  pay  the  full 
amount  of  said  claims  and  demands,  then,  after  paying  the  full  amount 
due  the  United  States,  the  remainder  shall  be  distributed  pro  rata  among 
said  interveners.    If  no  suit  should  be  brought  by  the  United  States  within 
six  months  from  the  completion  and  final  settlement  of  said  contract,  then 
the  person  or  persons  supplying  the  contractor  with  labor  and  materials 
shall,  upon  application  therefor,  and  furnishing  affidavit  to  the  Depart- 
ment under  the  direction  of  which  said  work  has  been  prosecuted  that 
labor  or  materials  for  the  prosecution  of  such  work  has  been  supplied  by . 
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him  or  them,  and  payment  for  which  has  not  been  made,  be  furnished  with 
a  certified  copy  of  said  contract  and  bond,  upon  which  he  or  they  shall  have 
a  right  of  action,  and  shall  be,  and  are  hereby,  authorized  to  bring  suit  in 
the  name  of  the  United  States  in  the  circuit  court  of  the  United  States  in 
the  district  in  which  said  contract  was  to  be  performed  and  executed,  irre- 
spective of  the  amount  in  controversy  in  such  suit,  and  not  elsewhere,  for 
his  or  their  use  and  benefit,  against  said  contractor  and  his  sureties,  and  to 
prosecute  the  same  to  final  judgment  and  execution :  Provided,  That  where 
suit  is  instituted  by  any  of  such  creditors  on  the  bond  of  the  contractor  it 
shall  not  be  commenced  until  after  the  complete  performance  of  said  con- 
tract and  final  settlement  thereof,  and  shall  be  commenced  within  one  year 
after  the  performance  and  final  settlement  of  said  contract,  and  not  later : 
And  provided  further,  That  where  suit  is  so  instituted  by  a  creditor  or  by 
creditors,  only  one  action  shall  be  brought,  and  any  creditor  may  file  his 
claim  in  such  action  and  be  made  party  thereto  within  one  year  from 
the  completion  of  the  work  under  said  contract,  and  not  later.  If  the 
recovery  on  the  bond  should  be  inadequate  to  pay  the  amounts  found  due 
to  all  of  said  creditors,  judgment  shall  be  given  to  each  creditor  pro  rata  of 
the  amount  of  the  recovery.  The  surety  on  said  bond  may  pay  into  court, 
for  distribution  among  said  claimants  and  creditors,  the  full  amount  of  the 
sureties*  liability,  to  wit,  the  penalty  named  in  the  bond,  less  any  amount 
which  said  surety  may  have  had  to  pay  to  the  United  States  by  reason  of 
the  execution  of  said  bond,  and  upon  so  doing  the  surety  will  be  relieved 
from  further  liability:  Provided  further,  That  in  all  suits  instituted 
under  the  provisions  of  this  Act  such  personal  notice  of  the  pendency  of 
such  suits,  informing  them  of  their  right  to  intervene  as  the  court  may 
order,  shall  be  given  to  all  known  creditors,  and  in  addition  thereto  notice 
of  publication  in  some  newspaper  of  general  circulation,  published  in  the 
State  or  town  where  the  contract  is  being  performed,  for  at  least  three 
successive  weeks,  the  last  publication  to  be  at  least  three  months  before  the 
time  limited  therefor.    [28  Stat.  L,  278,  as  amended  ly  32  Stat,  L.  811,] 

This  Act  ia  known  as  the  ''Materialman's  Act/'  the  ''Mechanics'  Lien  Act"  and 
the  "Public  Works  Act,"  and  as  originally  enacted  it  contained  two  sections,  as 
follows: 

"  [Sbc.  1.]  That  hereafter  any  person  or  persons  entering  into  a  formal  contract 
with  the  United  States  for  the  construction  oi  any  public  building,  or  the  prosecution 
and  completion  of  any  public  work  or  for  repairs  upon  any  public  building  or  public 
work,  shall  be  required  before  commencing  such  work  to  execute  the  usual  penal  bond, 
with  good  and  sufficient  surcfties,  with  the  additional  obligations  that  such  contractor 
or  contractors  shall  promptly  make  payments  to  all  persons  supplying  him  or  them 
labor  and  materials  in  the  prosecution  of  the  work  provided  for  in  such  contract;  and 
any  person  or  persons  maxing  application  therefor,  and  furnishing  affidavit  to  the 
Department  under  the  direction  of  which  said  work  is  being,  or  has  been,  prosecuted, 
that  labor  or  materials  for  the  prosecution  of  such  work  has  been  supplied  by  him  or 
them,  and  payment  for  which  has  not  been  made,  shall  be  furnished  with  a  certified 
copy  of  said  contract  and  bond,  upon  which  said  person  or  persons  supplying  such  labor 
and  materials  shall  have  a  right  of  action,  and  shall  be  authorized  to  bring  suit  in 
the  name  of  the  United  States  for  his  or  their  use  and  benefit  against  said  contractor 
and  sureties  and  to  prosecute  the  same  to  final  judgment  and  execution:  Provided, 
That  such  action  and  its  prosecutions  shall  involve  the  United*  States  in  no  expense. 

''Sec.  2.  Provided  that  in  such  case  the  court  in  which  such  action  is  brought  is 
authorized  to  require  proper  security  for  costs  in  case  judgment  is  for  the  defendant." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  ^,  1905,  ch.  77  &, 
entitled  "An  Act  To  amend  an  Act  approved  August  thirteenth,  eighteen  hundred  and 
ninety-four,  entitled  'An  Act  for  the  protection  of  persons  furnishing  materials  and 
Ubor  for  the  construction  of  public  works." 
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I.   CJONSTBUCnON 

1.  In  General 

Interpretation. — "  It    will    be    noticed 
that  the  act  of  1905,  which  takes  up  the 
entire  subject  covered  by  the  act  of  1894 
and  therefore  is  to  be  treated  as  a  substi- 
tute act,  repealing  the  former,  materially 
changes  the  former  act  of   1894.     Under 
the  last-mentioned  act,  a  suit  on  the  bond 
could    only    be    maintained    against    the 
sureties  on  the  bond  in  the  district  where 
the  defendants  resided.  .  .  .  The  first  act 
gave  no  priority  to  the  government  of  the 
United   States,   while  the  later   act  pro- 
vides for  such  priority.     There  was  noth- 
ing in  the  act  of  1894  requiring  all  claims 
to  be  determined   in   one  action,  nor   is 
there  any  limitation  as  to  when  the  action 
is  to  be  commenced,  except  such  as  may 
be   prescribed   by   the  laws  of   the   state 
where  the  suit  may  be  instituted.    By  the 
act  of  1905  no  suit  can  be  instituted  by  a 
creditor    on   the   bond   of   the   contractor 
until  after  the  complete  performance  of 
said  contract  and  final  settlement  thereof, 
and  it  limits  the  time  within  which  the 
suit  is  to  be  brought  to  one  year,  and 
then  only  if  the  government  has  failed  to 
institute  a  suit  within  six  months  from  the 
completion   and   final   settlement   of   said 
contract.    The  action  is  to  be  brought  by 
creditors  in  a  court  of  the  United  States 
in  the  district  in  which  the  contract  was 
to  be  performed  and  executed,  irrespective 
of   the   amount   in   controversy,   and  not 
elsewhere.    The  act  further  provides  that 
only  one  action  shall  be  instituted  by  a 
creditor  or  creditors,  but  any  other  cred- 
itor may  file  his  claim  in  such  action  and 
be  made  a  party  thereto  within  one  year 
from  the  completion  of  the  work  under 
said  contract,  and  not  later.    It  also  pro- 
vides   that    the    government    shall    have 
priority  for  any  sum  found  to  be  due  it, 
and   the   residue  shall   go   to   the  other 
creditors,  and  if  this  balance  recovered  on 
the  bond  shall  be  inadequate  to  pay  the 
amounts  found  due  to  all  said  creditors, 
judgment  shall  be  given  to  each  creditor 
pro  rata  of  the  amount  of  the  recovery. 
The  surety  was  also  permitted  by  that  act 
to  pay  into  court  for  distribution  among 
said    claimants    and    creditors    the    full 
amount  of  his  liability,  to  wit,  the  penalty 
named  in  the  bond,  less  an  amount  which 
said  surety  may  have  had  to  pay  to  the 
United  States,  and  thereupon  the  surety 


was  to  be  relieved  from  all  further  lia- 
bility. Upon  the  institution  of  a  suit 
by  a  creditor  under  that  act,  personal 
notice  of  the  pendency  of  such  suit  is 
required  to  be  given  to  all  known  cred- 
itors, and  in  addition  thereto  notice  of 
publication  in  some  newspaper  of  general 
circulation,  published  in  the  state  or  town 
where  the  contract  is  being  performed,  for 
at  least  three  successive  weeks,  the  last 

Eublication  to  be  at  least  three  months 
efore  the  time  limited  therefor."  Eber- 
hart  r.  U.  S..  (C.  C.  A.  8th  Cir.  1913)  204 
Fed.  884,   123  C.  C.  A.   180. 

Purpose  of  statute. —  The  object  of  the 
original  Act  was  to  afford  a  better  method 
for  enforcing  against  the  contractor  the 
claims  of  laborers  and  materialmen  who 
had  done  work  or  furnished  material  upon 
property  actually  belonging  to  the  United 
States,  such  as  public  buildings  —  which 
could  only  be  erected  upon  land  to  which 
the  United  States  had   acquired  a   com- 

Elete  title  —  fortifications,  river  and  har- 
or  improvements,  and  such  other  things 
as   are   commonly  understood   under    the 
designation  of   "  public  works."      ( 1900) 
23  Op.  Atty.-Gen.  174. 

Scope  of* act. —  The  amended  Act  takes 
up  the  entire  subject  covered  by  the  prior 
Act  of  Aug.  13,  1894,  noted  above.  People 
f?.  Metropolitan  Surety  Co.,  (1914)  211 
N.  Y.  107,  105  N.  E.  99. 

Not  retroactive. —  Those  provisions,  if 
any,  governing  procedure,  contained  in 
this  amended  Act,  for  the  protection  of 
persons  furnishing  materials  and  labor 
for  the  construction  of  public  works,  will 
not  be  given  a  retroactive  effect  so  as  to 
apply  to  existing  causes  of  action,  where 
such  amendatory  statute,  which  consists 
of  but  one  section,  contains  various  pro- 
visions dealing  with  substantive  rignts, 
which  must  be  regarded  as  prospective  in 
their  operation.  U.  S.  Fidelity,  etc.,  Co.  t?. 
U.  S..  (1908)  200  U.  8.  306,  28  S.  C?t. 
637,  52  U.  S.  (L.  ed.)  804. 

This  Act  is  not  retroactive  in  its  opera- 
tion. Title  Guaranty,  etc.,  Co.  f.  U.  S., 
(1913)  228  U.  S.  567,  33  S.  Ct.  614,  57 
U.  S.  (L.  ed.)  96J>;  U.  S.  v.  Scofleld  Co.. 
(M.  D.  Pa.  1911)  191  Fed.  944;  U.  S.  r. 
McPhee,  (1911)  51  Colo.  425,  11«  Pac. 
996;  U.  S.  r.  Schofield  Co.,  (1913)  239 
Pa.  St.  582,  87  Atl.  14. 

Where  a  federal  contract  had  been  per- 
formed prior  to  this  Act,  it  was  held  that 
the  one-year  limitation  prescribed  by  such 
amendment  was  inapplicable  to  an  action 
by  a  materialman  against  the  contractor's 
surety.  U.  8.  Fidelity,  etc.,  Co.  i?.  U.  S., 
(C.  C.  A.  3d  Cir.  1910)  178  Fed.  692,  102 
C.  C.  A.  192 ;  U.  S.  V.  U.  S.  Fidelity,  etc., 
Co.,  (E.  D,  Pa.  1910)  178  Fed.  72L  For 
other  cases  see  Sears  r.  Mahoney,  (E.  D. 
La.  1895)  66  Fed.  860;  U.  S.'p.  U.  S. 
Fidelity,  etc.,  Co.,  (E.  D,  Pa.  1909)  171 
Fed.  247;  U.  S.  r.  Sohoefield  Co.,  (E.  D. 
Pa.  1910)  182  Fed.  240;  Title  Guaranty, 
etc.,  Co.  V.  U.  S.,  (C.  C.  A.  3d  Cir.  1911) 
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187  Fed.  98,  109  C.  C.  A.  106;  U.  S.  v. 
U.  S.  Fidelity,  etc.,  Co.,  (1907)  80  Vt.  84, 
66  AU.  809;  Burton  v.  Seifert,  (1908)  108 
Va.  338,  61  S.  E.  933. 

Substitute  for  mechanic's  lien  law. — 
The  statute  is  in  a  sense  a  recognition  by 
Congress  of  the  inability  of  persons  sup- 
plying contractors  for  public  works  with 
labor  and  materials  to  take  liens  upon  the 
public  property  of  the  United  States  and  a 
substitute  for  a  mechanic's  lien  law. 
People  V.  Metropolitan  Surety  Co.,  (1914) 
211  N.  Y.  107,  105  N.  E.  99. 

In  Sears  v.  Mahoney,  (E.  D.  La.  1895) 
66  Fed.  860,  the  court,  in  construing  the 
prior  Act  of  Aug.  13,  1894,  expressed  the 
view  that  the  Act  did  not  seem  to  have 
intended  to  create  a  lien,  but  merely  to 
give  a  personal  action  on  the  bond  ''for 
labor  and  materials." 

Liberal  conatruction. —  It  was  the  man- 
ifest purpose  of  Congress  in  the  enact- 
ment of  tnis  statute  to  protect  the  rights 
of  parties  performing  labor  as  well  as 
those  supplying  material  for  the  construc- 
tion of  public  buildings.  Sudi  being  the 
case  the  Act  should  be  interpreted  so  as 
to  effectuate  the  intent  of  Congress  by 
giving  the  same  a  liberal  construction. 
Cleveland  Bankers'  Surety  Co.  t?.  Maxwell, 
(C.  C.  A.  4th  Cir.  1915)  222  Fed.  797,  138 
C.  C.  A.  345. 

Relation  to  state  lien  itatutes. —  This 
statute  (the  prior  Act  of  Aug.  13,  1894) 
does  not  have  the  same  aspect  as  the 
ordinary  lien  statutes  in  various  states 
giving  liens  on  buildings  and  other  prop- 
erty, real  and  personal,  for  labor  and 
material,  and  it  is  susceptible  of  and 
should  receive  a  more  liberal  construction 
than  Buch  lien  statutes.  The  court  is  not 
concluded  by  decisions  with  .reference  to 
the  ordinary  state  statutory  liens  and 
can  apply  them  only  in  a  general  way,  and 
is  not  restricted  hj  them  so  as  to  require, 
a  construction  mconsistent  with  the 
renedial  purposes  of  this  statute.  Ameri- 
can Surety  Co.  c.  Lawrenceville  Cement 
Co.,  (C.  C.  Me.  1901)  110  Fed.  717. 

2.  Persons  Included 

For  whose  benefit — Persons  who,  in 
view  of  the  financial  embarrassment  of  a 
public  contractor,  undertake  to  superin- 
tend the  completion  of  a  public  work  and 
to  furnish  the  necessary  ninds,  for  which 
they  are  to  be  paid  by  an  assignment  of 
the  reserve  fund  in  the  hands  of  the  gov- 
ernment and  by  checks  or  payments  under 
the  original  contract,  are.  not  subcon- 
tractors fiunishing  labor  and  materials  for 
the  fulfillment  of  such  original  contract, 
«o  as  to  be  entitled  to  the  protection  of 
the  bond  executed  pursuant  to  this  Act, 
conditions  for  the  prompt  payment  by  the 
t»riginal  contractors  to  all  persons  supply- 
ing them  with  labor  or  materials  in  the 
prosecution  of  the  work.  Hardaway  r. 
Xational  Surety  Co.,  (1909)  211  U.  S.  552, 
a>  8.  Ct,  202,  6S  U.  S.  (L.  ed.)  321. 


This  additional  obligation  provided  for 
in  this  statute  was  prescribed  for  the 
benefit  of  the  persons  supplying  labor  and 
material,  and  it  contains  nothing  to  sug- 
gest that  their  claims  under  such  bonds 
were  to  be  secondary  or  subordinate  to 
those  of  the  government.  U.  S.  i\  Heaton, 
(C.  C.  A.  3d  Cir.  1904)  128  Fed.  414,  63 
C.  C.  A.  166,  affirming  (E.  D.  Pa.  1903) 
124  Fed.  699. 

"Person  supplying  labor.'' — A  superin- 
tendent partner,  acting  as  a  working  fore- 
man whose  duty  it  was  '^  to  go  among  the 
men  and  actually  build  the  building  "  has 
been  held  to  be  a  person  supplying  labor 
within  the  purview  of  the  statute.  Cleve- 
land Bankers'  Surety  dk).  v.  Maxwell,  (C. 
C.  A.  4th  Cir.  1915)  222  Fed.  797,  138 
C.  C.  A.  346. 

Protection  to  subcontractors. —  Subcon- 
tractors who  supply  labor  and  materials 
in  the  prosecution  of  the  work  under  a 
contract  between  the  government  and  the 
contractor  are  protected  by  this  statute. 
Such  subcontractors  are  those  who  are  in 
the  same  relation  to  the  contractor  as  he 
is  to  the  government.  U.  S.  v.  Jack, 
(1900)   124  Mich.  210,  82  N.  W.  1049. 

Rights  of  government  under  bond  for 
materials. —  d^e  fact  that  the  sureties  on 
a  contractor's  bond  covenant  for  the  pay- 
ment of  labor  and  material  furnished  to 
the  contractor  guarantees  nothing  to  the 
principal  obligee,  the  government,  al- 
though the  latter  permits  an  action  on 
the  bond  for  the  benefit  of  the  subcon- 
tractor. U.  S.  Fidelity,  etc.,  Co.  v.  Grolden 
Pressed,  etc..  Brick  Co.,  (1903)  191  U.  8. 
416,  24  S.  Ct.  142,  48  U.  S.   (L.  ed.)  242. 

Rights  of  carriers. — ^In  an  action  brought 
in  a  former  Circuit  Court  for  the  district 
of  Maine  by  the  sureties  on  the  bond  of  a 
government  contractor  asking  the  aid  of 
the  court  by  a  bill  in  equity  in  ascer- 
taining to  whom  and  what  payments 
should  be  made,  it  was  said  by  Putnam, 
J.,  that  "  the  carrier  ordinarily  has  a  lien 
for  his  freight,  which  is  a  sufficient  pro- 
tection to  him.  Therefore,  in  cases  of 
transportation  by  a  carrier  from  distant 
points,  or,  indeed,  from  another  port  than 
the  port  at  which  the  contractor's  work  is 
being  done,  the  carrier  would  not  ordi- 
narily be  protected  by  the  statutory  bond 
for  two  reasons:  fir^it,  transportation  for 
considerable  distances  in  the  regular 
course,  by  the^  ordinary  lines,  of  either 
steam,  sail,  oV  rail,  cannot  easily  be 
brought  within  the  words  of  the  statute, 
'supplying  labor  or  materials;'  and,  sec- 
ond, inasmuch  as  carriage  of  that  char- 
acter, especially  under  an  ordinary  bill 
of  lading,  or  its  equivalent,  creates  a  well- 
recognized  lien  for  freight,  the  equitable 
rule  would  apply  that  a  carrier,  under 
such  circumstances,  cannot  give  up  his 
cargo  and  enforce  his  claim  against  a  mere 
surety  after  he  has  so  placed  himself  that 
the  surety  cannot  be  subrogated  to  the 
fiwurity  which   the  law  gave.     The  first 
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objection,  however,  does  not  necessarily 
apply  to  truckmen  who  are  moving  ma- 
terials from  a  place  of  landing  to  the  ex- 
act locality  of  the  work  under  contract, 
although  the  distance  may  be  somewhat 
considerable,  nor  to  water-borne  transpor- 
tation carried  on  by  the  servants  of  the 
contractor,  or  for  short  distances  without 
the  aid  of  steam  or  a  fully  equipped  ves- 
sel. The  second  objection,  moreover,  must 
not  be  carried  to  an  extreme,  otherwise 
it  would  defeat  the  practical  operation  of 
the  statute.  Every  person  selling  ma- 
terials for  cash  holds  a  lien  for  the  pur- 
chase money  until  he  voluntarily  waives 
it  by  delivery;  and  every  person  engaged 
in  transportation  who  is  not  the  mere 
servant  of  the  owner  of  the  merchandise 
transported,  holds  a  carrier's  lien  even 
though  the  carriage  is  of  miscellaneous 
parcels,  over  short  distances  in  the  im- 
mediate locality  and  at  frequent  irregular 
intervals.  Nevertheless  with  reference  to 
each  such  liens  are  not  ordinarily  insisted 
upon,  and  it  would  be  an  unreasonable 
construction  of  the  statute  to  hold  that 
it  intended  to  interfere  with  the  con- 
venience of  minor  dealings  in  such  meth- 
ods as  the  usual  practices  establish. 
Therefore,  as  already  stated  with  reference 
to  either  class,  to  insist  on  the  fact  that 
the  lien  is  waived,  and  short  credit  given, 
would  defeat  the  beneficial  purpose  of  the 
statute  and  the  practical  ends  which  it  is 
intended  to  accomplish."  American 
Surety  Co.  t?.  Lawrenceville  Cement  Co., 
(€.  C.  Me.  1901)   110  Fed.  717. 

Necessity  for  naming  persons  for  whose 
benefit  bond  given. — A  bond  given  by  con- 
tractors for  a  public  building  under  this 
Act,  conditioned  that  the  contractors 
"  shall  promptly  make  payment  to  all  per- 
sons who  furnish  them  with  labor  or  ma- 
terial in  the  prosecution  of  the  work  con- 
templated by  the  contract,"  need  not 
name  the  laborers  and  materialmen  for 
whose  benefit  the  bond  i*  given,  but  any 
person  who  subsequently  furnished  the 
contractors  labor  or  muter ials>  is  pro- 
tected by  the  bond.  U.  S.  v.  U.  S.  Fidel- 
ity, etc.,  Co.,  (1906)  78  Vt.  445,  63  Atl. 
581. 

3.     Contracts   Included 

In  generaL — The  contracts  here  referred 
to  relate  to  the  construction  of  public 
buildings  and  the  prosecution  and  com- 
pletion of  public  works.  (1900)  23  Op. 
Atty.-Gen.  174. 

A  contract  to  "  furnish  all  necessary 
labor  and  materials "  required  in  the 
"  construction  "  of  a  government  building, 
which  also  provides  for  work  to  be  done, 
and  prescribes  when  and  how  it  shall  be 
done,  and  in  which  the  government  agrees 
to  pay  for  the  construction  of  the  building, 
and  not  merely  for  labor  and  materials, 
is  a  contract  for  the  construction  of  the 
building,  within  the  meaning  of  this  Act. 
U.  S.  V.  Murdock,  (1904^  99  Me.  258,  69 
Atl.  60. 


Public  works. —  In  Scran  ton  Title  Guar- 
anty, etc.,  Co.  V.  Crane  Co.,  (1910)  219 
U.  S.  24,  31  S.  Ct.  140,  55  U.  8.  (L.  ed.) 
72,  affirming  (C.  C.  A.  9th  Cir.  1908)  163 
Fed.  168,  89  C.  C.  A.  618,  the  court,  con- 
sidering a  .contention  that  a  vessel,  built 
under  contract  for  the  United  States,  was 
nut  a  public  work,  although  the  title  was 
in  the  United  States  as  soon  as  the  first 
payment  was  made,  said :  *'  Of  course 
public  works  usually  are  of  a  permanent 
nature  and  that  fact  leads  to  a  certain 
degree  of  association  between  the  notion 
of  permanence  and  the  phrase.  But  the 
association  is  only  empirical,  not  one  of 
logic.  Whether  a  work  is  public  or  not 
does  not  depend  upon  its  being  attached 
to  the  soil;  if  it  belongs  to  the  represen- 
tative of  the  public  it  is  public,  and  we 
do  not  think  that  the  arbitrary  association 
that  we  have  mentioned  amounts  to  a 
coalescence  of  the  more  limited  idea  with 
speech,  so,  absolute  that  we  are  bound  to 
read  any  public  work  as  confined  to  work 
on  land.  It  is  not  necessary  to  discuss  in 
detail  some  opinions  from  the  Attorney 
General's  ofiice  in  cases  where  the  title 
to  the  vessel  did  not  pass  that  looked 
rather  in  the  opposite  direction.  It  is 
enough  to  say  that  there  has  been  no 
such  clear  and  established  construction  as 
to  cause  us  to  yield  to  our  own  view.  On 
the  other  hand,  the  decision  of  some  other 
courts  has  been  in  accord  with  the  judg- 
ment below  and  with  that  we  now  decide." 
See  also  American  Suretv  Co.  t\  Lawrence- 
ville Cement  Co.,  (C.  C.  Me.  1901)  110 
Fed.  717;  U.  S.  I?.  Perth  Amboy  Shipbuild- 
ing, etc.,  Co.,  (C.  C.  N.  J.  1905)  137  Fed. 
689;  U.  S.  17.  ;40tna  Indemnity  Co,  (1905) 
40  Wash.  87,  82  Pac.  171. 

Contract  for  government  vessel. — A  ves- 
sel building  for  the  United  States,  the 
title  to  which  passes  to  the  government 
as  fast  as  paid  for,  is  a  "  public  work  " 
within  the  meaning  of  this  Act.  Scran  ton 
Title  Guaranty,  etc.,  Co.  t>.  Crane  Co., 
(1910)  219  U.  S.  24,  31  S.  Ct.  140,  55 
U.  S.  (L.  ed.)  72,  affirming  (C.  C.  A. 
9th  Cir.  1908)  163  Fed.  168,  89  C.  C.  A. 
618. 

The  prior  Act  of  Aug.  13,  1894,  it  was 
ruled  by  the  Attorney-General,  did  not 
refer  to  contracts  for  the  construction  of 
naval  vessels.  (1900)  23  Op.  Atty.-Gen. 
174. 

Cost  of  completing  contract  immaterial. 
— "  The  liability  created  by  the  bond  was 
in  no  respect  affected  by  what  it  cost  to 
complete  the  work  in  accordance  with  the 
contract  whether  completed  by  the  con- 
tractor himself  or  his  sureties.  Full  per- 
formance of  its  terms  and  conditions  was 
what  the  contract  called  for,  and  to  se- 
cure which  the  bond  was  exacted  and 
executed.  The  United  States  having  re- 
ceived such  full  performance,  received  all 
that  it  was  entitled  to,  and  therefore  had 
no  cause  of  action  upon  the  bond;  but  it 
received  nothing  more  than  it  was  entitled 
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to,  however  much  it  mav  have  cost  the 
contractor  or  his  suretlea  to  completelj 
perform  the  contract."  U.  S.  v.  Rundle, 
(C.  €.  A.  9th  Oir.  1900)  100  Fed.  400,  40 
C  C.  A.  450. 

4.    Labor  and  Materials  Included 

What  labor  protected.—"  The  labor 
which  Congress  intended  to  protect  is  evi- 
dently labor  used  directly  upon  the  public 
work,  claims  for  which  would  be  made 
by  the  laborers  primarily  against  the 
work."  U.  S.  V.  Hyatt,  (C.  C.  A.  6th  Cir. 
1899)  92  Fed.  442,  03  U.  S.  App.  767,  34 
C.  C.  A.  445. 

''Claims  for  labor  and  material ** — 
Wharfage  —  Freight  advances, —  Claims 
for  patterns  made  for  a  contractor  from 
which  to  make  castings  required  for  a 
vessel,  for  towing  in  the  delivery  of  mar 
teriaU,  for  whtfHage  paid  in  connection 
with  such  delivery,  and  by  a  local  transfer 
company  for  hauling  materials,  are  all 
for  labor  or  material,  within  the  meaning 
of  this  Act,  and  recoverable  on  the  bond; 
but  advances  of  freight  made  to  common 
carriers  by  euch  transfer  company  are  not 
9o  recoverable.  Title  Quaranty,  etc.,  Co.  p. 
Pnget  Sound  Engine  Works,  (C.  C.  A.  9th 
Cir.  1908)   163  Fed.  1«8,  89  C.  O.  A.  618. 

Materials  not  becoming  jMirt  of  perma- 
nent structure. —  This  Act  does  not  merely 
give  the  relief  afforded  by  the  foreclosure 
of  a  mechanic's  lien  on  a  building  erected 
for  a  private  owner,  but  protects  persons* 
famishing  materials  in  the  prosecution  of 
the  work,  though  they  do  not  become  a 
part  of  the  permanent  structure.  U.  S. 
r.  i£tna  Indemnity  Co.,  (1902)  40  Wash. 
87,  82  Pac.  171. 

Tools  and  appliances. — ^Where  one  has 
famished  materials  to  a  contractor  having 
a  contract  with  the  United  States,  he  may 
recover  from  the  surety  on  the  con- 
tractor's bond  a  fair  price  for  all  such 
materials  which  he  furnished  and  which 
tctually  entered  into  the  construction  of 
the  work,  and  the  expense  in  transporting 
such  materials  to  the  place  where  they 
were  to  be  used  under  the  contract,  but 
he  may  not  recover  for  tools  and  appli- 
ances to  be  used  by  the  contractor  for  his 
own  convenience  and  advantage  in  the 
execution  of  his  contract.  U.  S.  v.  Mor- 
gan, (C.  C.  Me.  1900)   111  Fed.  474. 

Drills  used  in  the  actual  construction 
of  the  work  may  be  recovered  for  as 
materials.  National  Surety  Co.  v.  U.  S., 
(C.  C.  A.  6th  CiT.  1916)  228  Fed.  577, 
143  C.  C.  A.  99,  L.  R.  A.  1917A  33>6. 

Contractor'B  plant  and  repairs  thereto. 
—  In  connection  with  this  statute  a  dis- 
crimination should  be  made  between  labor 
and  materials  consimied  in  the  work  or  in 
connection  therewith,  and  labor  ana  ma- 
terials made  use  of  in  furnishing  the  so- 
called  oontractor's  plant  and  available 
aot  only  for  this  but  for  other  work.  The 
statute,  however,  has  no  necessary  rela- 


tion to  repairs  of  an  incidental  and  com- 
paratively inexpensive  character,  made  on 
the  plant  during  the  progress  of  the  work, 
representing  only  the  ordinary  wear  and 
tear  or  the  equivalent  thereof.  Such  re- 
pairs, imder  some  circumstances,  are 
within  the  purview  of  the  statute  and  are 
not  always  excluded  by  anv  rules  of  con- 
struction necessarily  applicable  to  it. 
American  Surety  Co.  v.  Lawrenceville 
Cement  Co.,  (C.  C.  Me.  1901)  110  Fed. 
717,  approving  U.  S,  t\  Morgan,  (C.  C. 
Me.  1900)   111  Fed.  474. 

Movable  articles  owned  by  contractor 
until  acceptance. — ^This  Act  does  not  apply 
to  cases  of  the  construction  of  a  specific 
article  not  attached  to  soil,  the  title  of 
which  16  in  the  United  States,  but  which 
is  a  mere  movable  article,  the  whole  title 
to  which  remains  in  the  contractor  until 
its  completion  and  acceptance  by  the  gov- 
ernment.    (1900)  23  Op.  Atty.-Gen.  174. 

Barges  furnished  to  third  parties^ — A 
company  may  not  recover  on  a  contract- 
or's bond  for  the  use  of  barges  furnished 
to  third  parties  and  charged  to  them, 
where  it  i%  not  shown  that  the  barges 
were  furnished  to  the  contractor.  U.  S.  v. 
Simon,  (C.  C.  A.  2d  Cir.  1899)  98  Fed. 
73,  38  C.  C.  A.  6i59. 

Board  supplied  to  workmen. —  The  fact 
that  one  supplied  board  for  workmen  en- 
gaged on  the  government  work  under  an 
agreei^ent  with  the  contractor  is  not  suf- 
ficient to  entitle  such  a  one  to  maintain 
an  action  on  the  contractor'e  bond  for 
labor  or  materials  supplied.  U.  S.  r. 
Kimpland,  (E.  D.  N.  Y.  1899)  93  Fed. 
403. 

Provisions  furnished  contractor's  board- 
inghouse. —  Groceries  and  provisions  fur- 
nished to  the  contractor's  boarding  house 
and  consumed  by  his  employees  does  not 
constitute  "  labor  "  or  *'  materials  "  used 
in  the  construction  of  the  work.  Food  for 
the  employees  never  contributes  to  the 
work,  except  after  it  i»  transmitted  into 
that  form  of  lubor  which,  as  labor,  is  pro- 
tected. The  statute  does  not  give  twice 
a  claim  for  one  thing.  National  Surety 
Co.  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1916) 
228  Fed.  577,  143  C.  C.  A.  99,  L.  K.  A. 
1917A  336. 

Grain,  hay,  salt  and  feed,  fed  to  horses 
and  mules  used  by  the  subcontractor  while 
engaged  in  construction  work,  are  not 
materials  within  the  meaning  of  the 
statute.  U.  S.  v.  Lowrance,  (E.  D.  Ark. 
1916)  236  Fed.  1006,  wherein  is  reviewed 
a  number  of  cases  theretofore  decided  on 
the  question  of  what  constitutes  materials 
within  the  meaning  of  the  statute. 

Money  loaned  to  pay  for  materials,  etc 
— "The  protection  afforded  by  the  bond 
was  to  such  only  as  might  supply  the 
contractor  with  labor  and  materials  in 
the  prosecution  of  his  work.  It  did  not 
ext^'nd  to  a  bank  which  might  lend  money 
for  the  purpose  of  paying  for  such  work 
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and  materials."  U.  S.  t?.  Rundle,  (C.  C. 
A.  9th  Cir.  1901)  107  Fed.  227,  46  C.  0. 
A.  251,  62  L.  R.  A.  605. 

Freight  and  demurrage  upon  timber  fur- 
nished to  a  contractor  may  be  included 
as  a  part  of  the  cost  of  the  materials  and 
properly  chargeable  against  the  surety  on 
a  contractor's  bond  under  the  provisions 
of  this  section.  U.  S.  v.  Hegeman,  (1903) 
204  Pa.  St.  438,  54  Atl.  344. 

Quarrying  and  transporting  stone  for 
breakwater. —  Where  the  contract  relatee 
to  the  building  of  a  stone  breakwater,  the 
work  done  at  the  quarry  and  the  hauling 
and  delivering  of  stone  at  the  breakwater 
are  within  the  terms  of  the  contract  and 
bond,  as  work  done  or  material  furnished 
in  prosecution  of  work  provided  for  in  the 
contract.  U.  S.  Fidelity,  etc.,  Co.  v.  U.  S., 
(1913)  231  U.  S.  237,  34  S.  Ct.  88,  68 
U.  S.  (L.  ed.)  200,  affirming  (C.  C.  A.  2d 
Cir.  1911)   189  Fed.  339,  111  C.  C.  A.  71. 

The  carrying  of  stone  by  a  railroad  com- 
pany is  not  supplying  labor  under  this 
section,  the  labor  of  loading  and  unload- 
ing being  performed  by  the  contractors, 
and  it  cannot  maintain  an  action  therefor 
on  the  contractor's  bond  given  under  this 
section.  U.  S.  v.  Hyatt,  (C.  C.  A.  5th 
Cir.  1899)  92  Fed.  442,  63  U.  S.  App.  767, 
34  C.  C.  A.  446. 

Materials  furnished  to  indemnitor  of 
surety  finishing  contract. —  Where  a  can- 
tractor  and  obligator  on  a  bond  given 
under  this  section  gave  up  the  work,  and 
with  the  consent  of  all  concerned  an  in- 
demnitor of  the  surety  to  the  bond  took 
up  the  completion  of  the  work  for  the  eaa- 
tractor,  under  the  contract  with  the  gov- 
ernment, and  where  a  company  kept  on 
and  furnished  materials  and  labor  to  those 
taking  up  such  contracts,  under  their 
contract  with  the  original  contractor  with 
the  government,  such  furnishing  of  ma- 
terials and  labor  is  covered  by  the  bond 
of  the  contractor  and  such  company  comes 
within  the  description  of  "all  persons 
supplying  him  labor  and  materials  in  the 
prosecution  of  the  work."  MuUin  v.  U. 
S.,  (C.  C.  A.  2d  Cir.  1901)  109  Fed.  817, 
48  C.  C.  A.  677. 

Claims  for  cartage  and  towage  to  the 
place  where  a  vessel  is  building  for  the 
United  States,  and  for  patterns  furnished 
to  the  molding  department  of  the  builder, 
are  within  the  obligation  of  the  latter's 
bond,  given  conformably  to  this  Act. 
Scranton  Title  Guaranty,  etc.,  Co.  v.  Crane 
Co.,  (1910)  219  U.  S.  24,  31  S.  Ct.  140, 
55  U.  S.  (L.  ed.)  72. 

Scows  furnished  for  removing  stone,  etc. 
—  The  furnishing  of  scows  to  the  defend- 
ant, to  be  used  in  removing  the  stone  and 
in  other  work  being  prosecuted  by  the  de- 
fendant, was  held  not  to  constitute  the 
furnishing  of  "  labor  and  materials "  to 
the  defendant,  so  as  to  entitle  the  plain- 
tiff to  recover  the  amount  due  under  the 
charter  party  on  the  bond.    U.  S.  v»  Conk- 


ling,  (C.  C.  A.  2d  Cir.  1905)  135  Fed.  508, 
68  C.  C.  A.  220. 

Coal  used  by  a  building  contractor  to 
heat  buildings,  covered  by  specifications 
requiring  him  to  provide  fuel  for  heating 
while  the  work  is  going  on,  is  "  material^" 
within  the  implied  terms  of  the  contract, 
which  he  is  bound  to  furnish,  and  hence 
within  the  scope  of  his  bond,  required  by 
the  federal  statute  (Act  Aug.  13,  1S04, 
ch.  280,  28  Stat.  278)  for  tlie  protection 
of  persons  supplying  materials.  U.  S.  c 
U.  S.  Fidelity,  etc.,  Co.,  ( 1910)  83  Vt.  278. 

76  Atl.  280.  Compare  U.  S.  v.  V.  S.  Fidel- 
ity, etc.,  Co.,  (1909)  82  Vt.  94,  71  Atl. 
1106. 

This  Act  is  broad  enough  to  include 
within  the  protection  of  a  bond  so  con- 
ditioned one  who  supplies  coal  to  the  con- 
tractor which  is  used  to  operate  hoisting 
or  pumping  engines  employed  in  the  work. 
Philadelphia  City  Trust,  etc.,  Co.  v.  U.  S., 
(C.  C.  A.  2d  Cir.   1906)    147   Fed.    155, 

77  C.  C.  A.  397. 

Coal  for  an  engine  may  be  allowed  as  a 
material;  it  is  expended  as  a  material; 
it  never  is  and  never  can  be  transformed 
and  merged  into  that  labor  which  is  the 
"  labor  performed  "  as  distinguished  from 
"material  furnished."  National  Suretv 
Co.  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1916) 
228  Fed.  577,  143  C.  0.  A.  99,  L.  R.  A. 
1917A  336. 

An  agreement  to  supply  materials  to  a 
•contractor  is  not  supplying  them,  and 
where  one  has  agreed-  to  supply  materials, 
but  they  have  never  been  delivered  to  or 
used  by  the  contractor  in  his  lifetime,  or 
his  sureties  completing  the  work  after  his 
death,  it  cannot  be  said  that  the  materials 
have  been  supplied  to  the  contractor  in 
the  prosecution  of  the  work  within  the 
meaning  of  the  statute.  U.  S.  v,  Murdock, 
( 1904)  99  Me.  258,  69  Atl.  60. 

Labor  and  material  furnished  subcon- 
tractors.—  Labor  and  material  used  in  the 
prosecution  of  a  public  work,  whether  fur- 
nished under  the  contract  directly  to  the 
contractor  or  to  a  subcontractor,  must  be 
deemed  within  the  obligation  of  a  surety 
company  under  a  bond  executed  pursuant 
to  this  act,  conditioned  for  the  prompt 
payment  of  the  contractor  to  '*  all  persons 
supplying  it  labor  or  materials  in  the 
prosecution  of  the  work  provided  for  in 
said  contract,"  in  view  of  the  manifest 
purpose  of  that  statute  to  protect  those 
whose  labor  or  material  has  contributed 
to  the  prosecution  of  the  work.  U.  S,  r. 
American  Surety  Co.,  (1906)  200  U.  S. 
197,  26  S.  Ct.  168.  60  U.  S.  (L.  ed.)  437; 
Smith  V.  Hosier,  (N.  D.  N.  Y.  1909)  169 
Fed.  430. 

Th^  additional  phrase,  "the  person  or 
persons  supplying  the  contractor  with 
labor  and  materials,"  used  in  this  Act,  in 
describing  the  persons  entitled  to  a  copy 
of  the  contract  and  bond  for  the  purpose 
of  suit,  does  not  change  the  rule  that  labor 
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and   materials  used  in  the  prosecution  of 
a  purbiic  -work,  though  furnished  to  a  sub- 
contractor, are  within  the  obligation  of  a 
bond     conditioned    conformably    to    those 
statutes    for  the  prompt  payment  by  the 
rontraetor  to  ail  persons  supplying  him 
witli  labor  or  materials  in  the  prosecution 
of  the  work.    Mankin  v.  U.  S.,  (1910)  215 
U.  S.  533,  30  S.  Ot.  174,  54  U.  S.  (L.  ed.) 
315. 

II.  Form  and  Effect  of  Bond 

Usual  bond. — "  The  usual  bond  "  means 
evidently  such  an  obligation  for  the  gov- 
ernment's own  protection,  as  it  had  long 
been  in  the  habit  of  exacting  from  those 
with  vrhom  contracts  were  made  for  the 
doing^  of  public  work.  U.  S.  v.  National 
Surety  Co.,  (C.  C.  A.  8th  Cir.  1899)  92 
Fed.  549,  34  C.  O.  A.  626. 

Omissions  in  bond  supplied  by  statnte. — 
The  e^tatute  prescribing  as  it  does  the  sub- 
stance and  conditions  of  the  bond  is  bind- 
ing on  the  principal  and  surety  although 
not  set  forth  in  the  bond  in  its  very  words. 
People  !?.  Metropolitan  Surety  Co.,  (1914) 
211   N.  Y.  107,  105  N.  E.  99. 

Bond  conditioned  in  language  of  stat- 
utes,-—- Under  this  Act,  requiring  persons 
entering  into  a  contract  for  the  construc- 
tion of  a  public  building  to  give  a  bond 
conditioned     to    "promptly    make     pay- 
ments "   to    all   persons    supplying    them 
with   labor    or   materials,   a   contractor's 
bond   containing    conditions    in    the    lan- 
guage of  the  statute  constitutes  a  cove- 
nant by  the  contractor  to  pay  all  material- 
men and    laborers  for  the*material  and 
labor  furnished  by  them.     U.  S.  t?.  U.  S. 
Fidelity,  etc.,  Co.,   (1906)   78  Vt.  445,  63 
AtL  581. 

Purpose  of  bond. —  The  obligation  has  a 
duil  aspect,  it  being  given,  in  the  first 
place,  to  secure  to  the  government  the 
iailhful  performance  of  all  obligations 
which  a  contractor  may  assume  towards 
it;  and,  in  the  second  place,  to  protect 
third  persons  from  whom  the  contractor 
ina>  obtain  materials  or  labor.  These  two 
agreements  are  as  distinct  as  if  contained 
in  separate  instruments.  Equitable  Surety 
Ca  V.  U.  S.,  (1914)  234  U.  S.  448,  34  S. 
Ct  g03,  58  U.  S.  (L.  ed.)  1394. 

"  The  bond  which  is  provided  for  by  the 
Act  was  intended  to  perform  a  double 
function, —  in  the  first  place  to  secure  to 
the  government,  as  before,  the  faithful 
performance  of  all  obligations  which  a 
contractor  might  assume  towards  it;  and 
in  the  second  place  to  protect  third  per- 
f^na  from  whom  the  contractor  obtained 
materials  or  labor."  U.  S.  v.  National 
Surety  Co.,  (CCA.  8th  Cir.  1899)  92 
Fed.  549,  34  C.  C  A.  526;  U.  S.  v,  Rundle, 
(C.  C.  A.  9th  Cir.  1900)  100  Fed.  400,  40 
C.  C.  A.  450. 

Defective  bond. —  Where  the  bond  is  de- 
Miye   in   that   it   does   not   contain   the 


additional  obligation  required  by  the  stat- 
ute, and  the  contracts  do  not  provide  that 
the  contractor  shall  pay  for  the  material 
that  goes  into  the  work,  liability  cannot 
be  extended  to  the  sureties  on  the  theory 
that  where  the  contract  requires  the  con- 
tractor to  furnish  all  materials,  this  is 
equivalent  to  an  agreement  on  his  part  to 
pay  for  the  same  and  that  the  bond  naving 
been  given  to  secure  the  faithful  per- 
formance of  the  contract,  the  sureties  can 
be  held  liable  for  an  amount  due  for  mate- 
rials furnished  the  ctMitractor.  ITie  court 
may  not  by  construction  make  other  and 
different  contracts  than  those  made  by  the 
parties.  Babcock  r.  American  Surety  Co., 
(C  C  A.  8th  Cir.  1916)  236  Fed.  340,  149 
C  C  A.  472. 

Waiver  of  bond. —  Where  the  adyertise- 
moit  calls  for  a  bond  and  ncme  is  sub- 
sequently given  or  asked,  the  acceptance 
oi  the  material  under  the  contract  will 
be  regarded  as  a  waiver  of  the  bond. 
Friedenstein  r.  U.  8.,  (1899)  35  a.  CI.  1. 

III.  Rights  and  Liabilities  of  Subeties 

Subrogation. —  Where  a  federal  con- 
tractor's surety  was  compelled  to  pay 
labor  aind  material  claims  to  an  amount 
exceeding  the  amount  due  from  the  gov- 
ernment to  the  contractor  it  was  held  that 
it  was  entitled  to  subrogation  to  the  rights 
of  the  laborers  and  materialmen  so  paid 
against  such  sum  which  claun  was  prior 
to  that  of  a  mere  volunteer  lender  of 
funds  to  the  contractor,  not  shown  to  have 
been  used  in  the  performance  of  the  con- 
tract. Henningsen  v,  U.  S.  Fidelity,  etc, 
Co.,  (C  C  A.  9th  Cir.  1906)  143  Fed. 
810,  74  C  C  A.  484. 

Liability  of  surety  —  Variation  of  con- 
traot. — A  bond  given  by  a  contractor  for 
government  work,  conditioned  as  provided 
by  this  Act,  is  in  effect  two  separate  in- 
struments; one  securing  performance  of 
the  contract  to  the  United  States,  and  the 
other  the  payment  by  the  contractor  of 
bills  for  labor  and  materials  furnished, 
and  in  the  latter  aspect  the  surety  is  not 
discharged  from  liability  by  a  variation  of 
the  contract  which  might  relieve  it  from 
liability  to  the  United  States,  as  by  a 
change  in  the  site  of  a  building.  U.  S.  t;. 
California  Bridge,  etc.,  Co.,  (E.  D.  Pa. 
1907 )   152  Fed.  559. 

"  The  sureties  in  a  bond  executed  under 
this  Act  cannot  claim  exemption  from  lia- 
bility to  persons  who  have  supplied  labor 
or  material  to  their  principal  to  enable 
him  to  execute  his  contract  with  the 
United  States,  simply  because  the  gov- 
.ernment  and  the  contractor  without  the 
surety's  knowledge  have  made  some 
changes  in  the  contract  subsequent  to  the 
execution  of  the  bond  given  to  secure  its 
performance,  which  do  not  alter  the  gen- 
eral character  of  the  work  contemplated 
by  the  contract  or  the  general  character 
of  the  materials  which  are  necessary  for 
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its  execution.  When  tlie  government  has 
executed  the  contract  and  taken  and  ap- 
proved the  bond,  it  ceases  to  be  the  agent 
of  third  parties  whom  the  contractor  cm- 
ploys  in  the  execution  of  the  work,  or 
from  whom  he  obtains  materials,  and  the 
rights  of  such  persons  under  the  bond  are 
unaffected  by  subsequent  transactions  be- 
tween the  government  and  the  contractor." 
U.  S.  V.  National  Surety  Co.,  (C.  C.  A. 
8th  Cir.  1899)  92  Fed.  549,  34  C.  C.  A. 
526. 

Material  variation. — After  the  terms  of 
contract  have  been  agreed  upon,  the 
measure  of  the  surety's  liability  is  thereby 
fixed,  and,  in  the  case  of  an  individual 
surety,  a  material  change  without  his 
consent  will  relieve  him  from  liability. 
But  this  rule  has  been  qualified  in  ite  ap- 
plication to  companies  that  make  a  busi- 
ness of  guaranty  insurance  and  such  com- 
panies are  not  relieved  by  such  a  change 
m  the  contract  as  would  relieve  an  indi- 
vidual surety  unless  the  change  has  done 
them  harm.  American  Bonding  Co.  r. 
U.  S.,  (C.  C.  A.  3d  Cir.  1916)  233  Fed. 
364,  147  C.  C.  A.  300,  citing  Atlantic 
Trust,  etc.,  Co.  v.  Laurinburg,  (C.  C.  A. 
4th  Cir.  1908)  163  Fed.  690,  90  Q.  C.  A. 
274;  U.  S.  Fidelity  Co.  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1910)  178  Fed.  692,  102  C.  C.  A. 
192;  U.  S.  r.  Lynch,  (D.  C.  Del.  1912)  192 
Fed.  364;  Pittsburg-Buffalo  Co.  i>.  Ameri- 
can Fidelity  Co.,  (C.  C.  A.  3d  Cir.  1915) 
219  Fed.  818,  135  C.  C.  A.  488. 

Partnership  bond, — The  surety  on  a 
bond  given  by  a  partnership  as  govern- 
ment contractor  for  public  work,  is  not 
released  from  liability  thereon  for  the 
claim  of  one  who  supplied  labor  or  ma- 
terials in  the  prosecution  of  the  work  be- 
cause of  the  fact  that  other  persona  were 
associated  with  the  firm  as  partners  in 
carrying  out  the  contract.  Philadelphia 
City  Trust,  etc.,  Co.  v.  U.  S.,  ( C.  C.  A.  2d 
Cir.  1906)   147  Fed.  155,  77  C.  C.  A.  397. 

Completion  of  contract  at  loss  by  sure- 
ties.—  The  fact  that  the  completion  of  the 
work  under  a  contract  with  the  govern- 
ment, left  unfinished  by  the  contractor, 
was  undertaken  by  the  sureties  on  his 
bond  and  was  done  at  a  loss  of  more 
than  the  penal  sum  of  the  bond,  will  not 
relieve  them  of  their  liability  under  the 
bond.  Griffith  v.  Bundle,  (1900)  23  Wash. 
453,  63  Pac.  199,  56  L.  R,  A.  381. 

Extending  time  for  payment. — An  ex- 
tension of  time  for  payment  made  by  ma- 
terialmen by  their  taking  promissory 
notes  for  such  payment  does  not  discharge 
the  surety  from  liability  where  no  dam- 
age results  thereby  to  the  surety  or  where 
such  extension  is  not  unreasonable.  U.  S. 
Fidelity,  etc.,  Co.  v.  Golden  Pressed,  etc.. 
Brick  Co.,  ( 1903)  191  U.  S.  416,  24  S.  Ct. 
142,  48  U.  S.   ( L.  ed. )   242. 

Extension  of  time  beyond  fvnal  settle- 
ment.—  Looking  to  the  opportunity  for 
protecting  himself  which  the  surety  has. 


if  the  debt  for  the  materials  is  due  when 
the  final  payment  is  made  by  the  pnovern- 
ment,  and  if  the  materialman  designedly 
extends  the  payment  beyond  that  time,  he 
should  be  held  to  have  released  the  surety 
and  to  have  elected  to  look  solely  to  the 
debtor.  U.  S.  t?.  American  Bonding,  etc., 
Co.,  (C.  C.  Md.  1898)  89  Fed.  921. 

Subcontractor  taking  "Contractor's  note, 
— A  surety  on  the  bond  of  a  contractor 
with  the  United  States  for  a  public  work, 
conditioned  for  the  payment  by  such  con- 
tractor of  all  claims  for  labor  and  ma- 
terials, as  required  by  this  Act,  was  not 
released  from  liability  to  a  subcontractor 
by  the  taking  by  the  latter  of  a  note 
from  the  contractor  for  his  claim  due 
in  three  months,  but  which  did  not  mature 
until  final  settlement  had  been  made  be- 
tween the  contractor  and  the  UnitM 
States  and  a  few  days  after  receivers  in 
insolvency  had  been  appointed  for  the 
contractor.  U.  S.  v.  U.  S.  Fidelity,  etc., 
Co.,  (E.  D.  Pa.  1909)  172  Fed.  268, 
affirmed  (C.  C.  A.  3d  Cir.  1910)  178  Fed. 
692,  102  C.  C,  A.  192. 

The  giving  of  a  note  by  a  contractor  for 
government  work  for  the  amount  of .  an 
account  rendered  for  materials  furnished 
does  not  release  the  surety  on  his  bond, 
given  pursuant  to  this  Act*,  from  liability 
for  such  material;  an  action  on  the  bond 
being  based  on  the  account,  and  not  on 
the  note.  U.  S.  v.  Axman,  (N.  D.  Cal. 
1906)    153  Fed.  982. 

Discharge  of  corporate  surety  in  bond. 
— A  corporate  surety  in  a  contractor's 
bond  given  pursuant  to  this  Act,  is  not 
discharged  from  liability  to  a  subcontrac- 
tor for  default  of  payment  by  the  con- 
tractor for  materials  supplied  by  the  sub- 
contractor and  used  in  the  prosecution  of 
the  work  provided  for  in  the  contract, 
by  reason  of  a  binding  extension  by  the 
subcontractor  without  the  knowledge  of 
the  surety,  of  the  time  of  payment  not- 
withstanding resulting  loss  to  the  surety, 
where  the  extension  is  bona  fide  and  not 
in  excess  of  a  reasonable,  usual  or  cus- 
tomary credit.  U.  S.  t\  Lynch,  (D.  C. 
Del.  1912)   192  Fed.  364. 

Subcontractor's  profits. —  The  provision 
requiring  a  government  building  contrac- 
tor to  give  a  bond  to  pay  all  persons  sup- 
plying labor  and  materials,  makes  the 
surety  liable  to  a  subcontractor  for  the 
subcontractor's  profits,  the  Act  not  re- 
stricting liability  to  the  value  of  labor 
and  materials  furnished.  Burton  v. 
Seifert,  (1908)  108  Va.  338,  61  8.  E. 
933. 

rv.  Assignability  or  Cl^m 

Assignment  of  claims. — Claims  for  labor 
and  materials  against  a  contractor  for  a 
public  work  may  be  assigned  without  los- 
ing the  protection  of  the  bond  given  con- 
formably to  this  Act  for  the  benefit  of 
laborers  and  materialmen.    Scranton  Title 
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Gaarantj/ etc.,  Co.  «.  Crane  Co.^  (1910) 
219  V.  S.  24,  31  S.  Ct.  140,  65  U.  S.  (L. 
ed.)   72. 

*'  The  obligation  la  not  limited  to  the 
laborers  and  materialmen  personally,  and 
their  rig^hts  in  respect  to  it  may  pass  by 
assignment."  U.  S.  v,  Rundle,  (0.  C.  A. 
9th  Oir.  1900)  100  Fed.  400,  40  C.  C.  A. 
450.  Title  Guaranty,  etc.,  Co.  v.  Puget 
Sound  Engine  Works,  (C.  C.  A.  9th  Cir. 
1908)   163  Fed.  168,  89  C.  G.  A.  618. 

The  assignee  of  a  claim  is  entitled  to 
all  the  benefits  of  the  statute.  U.  S.  t?. 
Brent,  (W.  D.  S.  C.  1916)  236  Fed.  771. 

V.  Jurisdiction 

Federal  courts. —  Under  the  Act  of  Aug. 
13,  1894,  prior  to  the  amendment  of  Feb. 
24,  1905,  there  was  a  conflict  of  opinion 
3A  to  whether  the  state  and  federal  courts 
had  concurrent  jurisdiction  over  suits  on 
bonds  given  by  government  contractors  to 
secure   payment  of  sums  due  to  subcon- 
tractors and  materialmen.    Thus  in  U.  S. 
r.  Henderlong,  (C.  C.  Ind.  1900)  102  Fed. 
2  it  was  held  that  a  suit  brought  in  the 
name  of  the  United  States  by  a  inaterial- 
man  to  recover  on  a  bond  of  suretyship 
given  by  the  contractors  for  government 
work,  under  the  Act  of  Aug.  13,  1894,  was 
not  one  in  which  the  United  Slates  was  a 
plaintiff  within  the  meaning  of  the  Act 
of  Aug    13,    1888,   ch.    866,   sec.    1    (em- 
bodied In  the  first  par.  of  sec.  .24  of  the 
Judicial   Code,  title  Judiciabt,  vol.  4,  p. 
842).      And  as  the  statute  did  not  pre- 
scribe the  court  in  which  the  suit  should 
be  brought  there  would    seem   to   be  no 
doubt   that   it   could   be   brought   in   the 
name  of  the   United  States  for  the  use 
of   the    laborer    or    materialman    in    any 
proper  state  court. 
And  in  U.  S.  v.  Barrett,    (N.  D.  Cal. 

1905)  135  Fed.  189,  it  was  held  that  an 
action  on  the  bond  of  a  contractor  for 
government  work  brought  under  the  Act 
of  1894,  in  the  name  of  the  United  States 
for  the  use  of  the  person  who  furnishes 
labor  or  materials  in  the  prosecution  of 
the  work,  waar  not  one  m  which  the 
United  States  is  plaintiff  or  petitioner, 
within  the  meaning  and  intent  of  section 
1  of  the  Judiciary  Act  of  Aug.  13,  1888, 
ch.  866,  25  Stat.  L.  433  (repeal^  by  sec. 
297  of  the  Judicial  Code  and  embodied 
in  par.  First  of  sec.  24  thereof,  in  title 
JcBiciABY,  vol.  4,  p.  842),  but  one  in 
which  it  was  merely  a  nominal  party, 
and,  in  the  absence  of  express  provisions 
therefor  in  the  statute  giving  the  right  of 
action,  a  federal  court  was  without  ju- 
risdiction thereof  unless  the  requisite 
diversity  of  citizenship  and  amount  in 
controversy  were  affirmatively  shown. 

But  in   U.   S.    V,  Axman,    (N.   D.   Cal. 

1906)  152  Fed.  816,  an  action  by  the 
United  States  on  relation  of  a  material- 
man against  a  government  contractor  and 


a  surety  to  recover  on  the  contractor's 
bond  to  the  government,  as  required  by 
this  Act,  for  materials  furnished  to  enable 
him  to  perform  the  contract,  was  held  to 
conetitute  a  case  arising  under  the  Con- 
stitution or  laws  of  the  United  States, 
and  therefore  within  the  jurisdiction  of 
the  federal  courts,  as  provided  by  Act 
of  March  3,  1875,  as  amended  by  Act  of 
March  3,  1887,  and  corrected  by  Act  of 
Aug.  13,  1888,  ch.  866,  sec.  1,  25  Stat.  L. 
433  (repealed  by  sec.  297  of  the  Judicial 
Code  and  embodied  in  sec.  24,  par.  First, 
thereof,  title  Judiciabt,  vol.  4,  p.  842). 
And  in  U.  S.  Fidelity,  etc.,  Co.  t?.  U.  S., 
(1907)  204  U.  S.  349,  27  S.  Ct.  381,  51 
U.  S.   (L.  ed.)   516,  affirming  (C.  C.  R.  I. 

1904)  132  Fed.  82,  it  was  held  that  the 
United  States  is  the  real  and  not  merely 
nominal  plaintiff,  so  as  to  sustain  the 
original  jurisdiction  of  a  federal  court 
without  r^ard  to  the  amount  in  dispute, 
in  a  suit  brought  in  its  name,  for  the 
use  and  benefit  of  a  materialman  upon  the 
bond  of  a  contractor  for  a  public  work. 
This  decision  apparently  overruled  U.  S.  v. 
Henderlong,  (C.  C.  Ind.  1900)  102  Fed.  2; 
U.  S.  V.  Sheridan,  (W.  D.  Ky.  1902)  119 
Fed.  236;  U.  S.  v.  Barrett,    (N.  D.  Cal. 

1905)  136  Fed.  189;  Burrell  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1906)  147  Fed.  44,  77 
C.  C.  A.  308. 

The  amendment  of  Feb.  24,  1905,  how- 
ever, expressly  confers  jurisdiction  upon 
the  federal  courts  and  takes  away  from 
the  state  courts  the  jurisdiction  they 
formerly  bad  over  suits  on  the  bonds  of 
government  contractors.  U.  S.  v.  Schofield 
Co.,  (1913)  239  Pa.  St.  582,  87  Atl.  14. 
But  the  amendment  was  held  to  be  ap- 
plicable only  to  suits  on  bonds  executed 
subsequently  to  its  passage.  Thus  in 
U.  S.  Fidelitv,  etc.,  Co.  t?.  U.  S.,  (1907) 
209  U.  S.  306,  28  S.  Ct.  537,  52  U.  S. 
(L.  ed.)  804,  affirming  (C.  C.  Md.  1907), 
151  Fed.  534,  it  was  held  that  the  Act  of 
1905  is  prospective  and  did  not  relate  to 
or  affect  actions  based  upon  rights  of 
materialmen  which  had  accrued  prior  to 
its  passage  and  that  such  actions  were 
properly  brought  under  the  Act  of  1894. 
And  a  like  conclusion  was  reached  in 
Davidson  Bros.  Marble  Co.  v,  U.  S.,  (1909) 
213  U.  S.  10,  29  S.  Ct.  324,  53  U.  S.  (L. 
ed.)  676;  Title  Guarantv,  etc.,  Co.  t?.  U. 
S.,  (1913)  228  U.  S.  567,  33  S.  Ct.  614, 
57  U.  S.  (L.  ed.)  969. 

District  in  which  suit  brought. —  In 
U.  S.  r.  Congress  Constr.  Co.,  (1911)  222 
U.  S.  199,  32  S.  Gt.  44,  56  U.  S.  (L.  ed.) 
163,  the  court,  construing  the  statute  with 
respect  to  place  of  suit  said:  "The 
statute,  whilst  authorizing  persons  holding 
unpaid  demands  for  labor  or  materials  to 
bring  such  an  action  in  the  name  of  the 
United  States,  expressly  requires  that  it  be 
brought  *  in  the  Circuit  Court  of  the 
United  States  in  the  district  in  which 
said  contract  was  to  be  performed  and 
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executed,  irreispoctive  of  the  anlount  in 
controversy,  and  not  elsewhere/  and  also 
provides  that  only  one  such  action  shall 
be  brought  and  that  it  sliall  be  so  insti- 
tuted and  conducted,  in  point  of  notice 
and  otherwise,  that  all  demands  of  that 
class  may  be  adjudicated  therein  and  in- 
cluded in  a  single  recovery.  Considering 
the  purpose  of  the  statute,  as  manifested 
in  these  provisions,  we  think  the  restric- 
tion respecting  the  place  of  suit  was  in- 
tended to  apply,  and  does  apply,  to  all 
actions  brought  in  the  name  of  the  United 
States  for  the  purpose  only  of  securing  an 
adjudication  and  enforcement  of  demands 
for  labor  or  materials,  whether  instituted 
by  the  United  States  or  by  the  creditors 
themselves.  The  reasons  for  the  restriction 
are  as  applicable  in  the  one  instance  as 
in  the  other,  and  it  is  difficult  to  believe 
that  it  was  intended  that  it  should  be 
less  potent  when  the  United  States  acts 
for  the  creditors  than  when  they  act  for 
themselves.  The  contention  to  the  con- 
trary is  rested  largely  upon  the  supposi- 
tion that,  in  instances  like  the  present, 
where  the  defendants,  or  some  of  them, 
are  inhabitants  of  another  district,  there 
is  an  insuperable  barrier  to  the  mainte- 
nance of  the  action  in  the  district  wherein 
the  contract  was  to  be  performed.  But 
this  supposition  is  a  mistaken  one,  for  the 
provision  restricting  the  place  of  suit 
operates  pro  tanto  to  displace  the  pro- 
vision upon  that  subject  in  the  General 
Jurisdictional  Act,  25  Stat.  433,  c.  866, 
'§  1,  and  amply  authorizes  the  Circuit 
Court  in  the  district  wherein  the  action 
is  required  to  be  brought  to  obtain  juris- 
diction of  the  persons  of  the  defendants 
through  the  service  upon  them  of  its 
process  in  whatever  district  they  may 
be  found."  See  also  Davidson  Bros. 
Marble  Co.  i\  U.  S.,  ( 1009 )  213  U.  S.  10, 
29  S.  Ct.  324,  63  U.  S.  (L.  ed.)  675; 
Baker  Contract  Co.  t?.  U.  S.,  (C.  C.  A. 
4th  Cir.  1913)  204  Fed.  390,  122  C.  C.  A. 
660. 

This  Act  requires  action  on  the  con- 
tractor's bond  to  be  brought  "  in  the  name 
of  the  United  States  in  the  Circuit  Court 
of  the  United  States  in  the  district  in 
which  said  contract  was  to  be  performed 
.  .  .  and  not  elsewhere,"  and  that  it 
shall  be  commenced  **  within  one  year  after 
the  performance  and  final  settlement  of 
said  contract,  and  not  later."  It  has 
been  held  that  the  juri.«idiction  of  such 
court  to  enforce  the  remedy  given  is  ex- 
clusive, and  that  the  commencement  of  an 
action  on  such  a  bond  in  a  state  court 
of  Colorado,  which  was  afterward  dis- 
missed, did  not  extend  the  time  for  bring- 
ing a  new  action  in  the  federal  court  by 
virtue  of  the  Colorado  statute  (Mill's 
Annot.  Stat.  Colo.,  sec.  2917),  which  in 
certain  cases  of  dismissal  permits  a  new 
action  to  be  brought  within  one  year 
thereafter.      U.  S.  v.  Boomer,    (C.  C.  A. 


8th  Cir.  1910)   183  Fed.  726,  106  C.  C.  A. 
164. 

The  provisions  a^  to  the  proper  district 
for  suit  on  the  bond  of  a  public  contractor, 
made  by  this  Act,  do  not  apply  where  the 
contract  with,  and  the  bond  to,  the  gov- 
ernment, and  the  contract  under  which 
the  labor  and  materials  were  furnished, 
all  antedate  the  passage  of  the  amenda- 
tory Act.  Davidson  Bros.  Marble  Co. 
V.  U.  S.,  (1909)  213  U.  S.  10,  29  S.  Ct. 
324,  53  U.  S.  (L.  ed.)  675.  '  So  in  Title 
Guarantv,  etc.,  Co.  v.  U.  S.,  (1913)  228 
U.  S.  567,  33  S.  Ct.  614,  57  U.  S.  (L.  ed.) 
969,  it  was  held,  in  an  action  upon  a 
contractor's  bond  executed  under  the  pro- 
visions of  the  Act  of  Aug.  13,  1804,  prior 
to  .the  amendment  of  1905,  that  suit  upon 
the  bond  of  a  contractor  executed  by  a 
surety  company  could  be  brought  in  the 
district  where  the  principal  office  of  the 
defendant  was  located  by  virtue  of  section 
5  of  the  Act  of  Aug.  13,  1894  (title 
SiTBETT  Companies).  Title  Guarantv, 
etc.,  Co.  f.  U.  S.,  (1913)  228  U.  S.  567, 
33  S.  Ct.  614,  57  U.  S.  (L.  ed.)  969. 

Acting  by  United  States. —  The  provi- 
sion of  the  Act  which  gives  exclusive 
jurisdiction  to  the  court  in  the  district 
where  the  contract  was  to  be  performed 
applies  only  to  an  action  instituted  by  the 
persons  supplying  labor  and  materials 
themselves  in  the  name  of  the  United 
States;  when  the  United  States  itself  in- 
stitutes any  action  under  the  statute  on 
the  bond  of  a  contractor  it  may  do  so 
without  being  restricted  to  the  district 
of  performance.  U.  S.  r.  Marshall,  (C.  C. 
A.  2d  Cir.  1915)  225  Fed.  760,  141  C.  C. 
A.  26,  distinguishing  U.  S.  r.  Congress 
Constr.  Co.,  (1911)  222  U.  S.  199,  32 
S.  Ct.  44,  56  U.  S.   (L.  ed.)    163. 


VI.  Action  on  Bond 

Action  in  equity. —  In  U.  S.  r.  Stannard, 
(N.  D.  N.  Y.  1913)  207  Fed.  198,  it 
was  held  that  the  action  authorized  by 
this  Act  was  one  at  law  and  not  one  in 
equity.  But  this  was  overruled  in  Illinois 
Surety  Co.  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1914)  212  Fed.  136,  129  C.  C.  A.  584, 
wherein  the  court  said:  "The  act  of 
August  13,  1894,  entitled  'An  act  for  the 
protection  of  persons  furnishing  materials 
and  labor  for  the  construction  of  public 
works,'  did  contemplate  separate '  actions 
at  law  upon  the  bond  by  any  and  all 
creditors  in  the  name  of  the  United  States 
but  for  their  own  use.  Parties  obtaining 
judgment  would  be  paid  in  the  order  in 
which  actions  were  brought.  Congress 
subsequently  amended  the  statute  by  the 
act  of  February  24,  1905,  under  which 
the  suit  in  question  was  instituted.  We 
see  in  this  amendment  an  intent  on  the 
part  of  Congress  to  substitute,  for  a 
number  of  independent  actiouB  at  law  in 
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which  vigilant  had  a  priority  over  non- 
vigilant  creditors,  a  suit  in  which  all 
creditors  shall  be  given  notice  and  an 
opportunity  to  intervene  and  share  ratably 
in  a  fund  intended  for  the  equal  pro- 
tection of  all.  This  provision,  which  is 
not  adapted  to  nor  indeed  available  in 
actions  at  law,  distinctly  marks  the  pro- 
ceeding as  equitable.  We  are  not  con- 
vinced by  the  able  presentation  of  the 
contrarv  view  in  U.  S.  i?.  Staimard,  [N. 
B.  N.  Y.  1913J  207  Fed.  198,  which  is 
the  only  case  in  which  the  question  has 
been  raised  down  to  the  present  time.  In 
the  First  circuit,  where  under  the  act  of 
1894  a  large  number  of  actions  at  law 
had  been  begun  by  creditors  upon  such  a 
bond,  an  application  by  the  surety  to  a 
court  in  equity  to  restrain  the  proceed- 
ings at  law  and  bring  all  the  creditors 
into  court  for  an  accounting  was  sus- 
tained. American  Surety  Co.  v.  Lawrence- 
viUe  Cement  Co.,  (C.  C.  [Me.  1899])  96 
Fed.  25."  See  to  the  same  effect  U.  S.  v. 
lUinois  Surety  Co.,  (C.  C.  A.  2d  Cir.  1916) 
228  Fed.  304,  142  C.  C.  A.  696 ;  National 
Suretv  Co.  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1916)"  228  Fed.  577,  143  C.  C.  A.  99,  L.  R. 
A.  191 7 A  336;  compare  V,  S.  t?.  Illinois 
Suretv  Co.,  (C.  C.  A.  7th  Cir.  1916)  226 
Fed.  653,  141  C.  C.  A.  409. 

Parties  —  Who  may  sue.— The  statute 
indicates  an  alternative  procedure.  The 
United  States  is  given  the  first  right  of 
action,  and  the  subcontractor  no  right  of 
action  at  all  until  six  months  after  the 
final  settlement  with  the  general  con- 
tractor. If  the  United  States  has  exer- 
cised the  right  of  action  given  to  it  by 
bringing  its  suit  within  the  six  months, 
then-  the  subcontractors  are  permitted  to 
intervene  as  use  plaintiff.  If,  however, 
the  United  States  does  not  bring  its  ac- 
tion, then  after  the  expiration  of  six 
months  the  subcontractors  may  bring  the 
action  in  the  name  of  the  United  States 
to  their  use.  U.  S.  v,  Emery,  (E.  D.  Pa. 
1915)  225  Fed.  287.  For  cases  under 
the  original  enactment  of  Aug.  13,  1894, 
which  did  not  authorize  the  United  States 
to  bring  suits  of  its  own  motion  against 
the  obligors  in  such  bonds  as  were  therein 
provided  for,  but  which  merely  delegated 
authority  to  the  laborer  or  materialman 
to  use  the  name  of  the  United  States  for 
hig  use  and  benefit  in  any  court  having 
jurisdiction  of  the  subject  iflatter  and  the 
parties,  see  U.  8.  r.  National  Surety  Co., 
(C.  C.  A.  8th  Cir.  1899)  92  Fed.  649,  34 
C.  C.  A.  526;  U.  S.  r.  Henderlong,  (C.  C. 
Ind.  1900)  102  Fed.  2;  U.  S.  v.  American 
Suretv  Co.,  (S.  D.  N.  Y.  1903)  127  Fed. 
490:  U.  S.  t?.  U.  S.  Fidelity,  etc.,  Co., 
U906)  78  Vt.  446,  63  Atl.  681. 

Interventions. —  This  Act  which  pro- 
vides that  in  an  action  by  the  United 
States  on  the  bond  of  a  contractor  for 
public  work,  persons  having  claims  for 
labor  or  materials  supplied  to  such  con- 


tractor may  intervene  and  be  made  parties 
and  have  their  claims  adjudicated  subject 
to  the  prior  claim  of  the  United  States, 
gives  them  such  right  only  subject  to  the 
ordinary  rules  and  practice  governing  in- 
terventions, and  such  creditor  will  not  be 
allowed  to  intervene  after  the  action  has 
been  d'smissed  as  to  the  contractor  for 
want  of  service  and  as  between  the  plain- 
tiff and  the  surety  has  been  fully  tried 
and  submitted  for  decision.  U.  S.  v. 
McGee,  (W.  D.  Mo.  1909)  171  Fed.  209. 

Condition  precedent  to  suit  on  bond. — 
In  U.  S.  V.  Massachusetts  Bonding,  etc., 
Co.,  (W.  D.  Wash.  1912)  198  Fed.  923, 
which  was  a  suit  on  a  bond  under  this  sec- 
tion, the  court  said :  "  The  language  of  the 
statute  that  after  giving  the  affidavit  the 
party  should  be  furnished  with  a  certified 
copy  of  the  contract  and  bond,  'upon 
which  he  or  they  shall  have  a  right  of 
action,'  etc.,  may  be  read  as  meaning 
'  upon  which  bond '  as  easily  as  '  upon 
doing  which,'  and  hardly  can  be  construed 
as  making  a  condition  precedent." 

Time  of  bringing  suit  on  bond. —  In 
Texas  Portland  Cement  Co.  t\  McCord, 
(1914)  233  U.  S.  157,  34  S.  Ct.  650,  58 
U.  S.  (L.  ed.)  9&3,  one  of  the  questions 
certified  by  the  Circuit  Court  of  Appeals 
was  as  follows :  "  Under  the  provisions  of 
the  Act  of  August  13,  1894  (28  Stat.  278) , 
as  amended  by  the  Act  of  February  24, 
1906  (33  Stat.  811),  may  persons,  who 
furnish  material  and  perform  labor  in  the 
construction  of  governmental  works,  bring 
suit,  on  the  bond  of  the  contractor  in  the 
Federal  Court  in  the  name  of  the  United 
States  for  their  use  and  benefit,  within 
six  months  from  the  completion  of  the 
works  and  final  settlement  of  the  contract, 
where  it  appears  of  record  and  was  agreed 
by  the  parties  in  open  court,  that  after 
performance  and  settlement  of  the  con- 
tract, the  United  States  neither  had  nor 
asserted  any  claims,  demands  or  cause  of 
action  either  against  the  contractor  or  the 
sureties  on  his  bond?"  The  answer  was 
in  the  negative,  the  court  saying:  "By 
this  statute  a  right  of  action  upon  the 
bond  is  created  in  favor  of  certain  cred- 
itors of  the  contractor.  The  cause  of 
action  did  not  exist  before  and  is  the 
creature  of  the  statute.  The  act  does  not 
place  a  limitation  upon  a  cause  of  action 
theretofore  existing,  but  creates  a  new 
one  upon  the  terms  named  in  the  statute. 
The  right  of  action  given  to  creditors  i-s 
specifically  conditioned  upon  the  fact  that 
no  suit  shall  be  brought  by  the  United 
States  within  the  six  months  named,  for 
it  is  onlv  in  that  event  that  the  creditors 
shall  have  a  right  of  action  and  may  bring 
a  suit  in  the  manner  provided.  The  stat- 
ute thus  creates  a  new  liability  and  gives 
n  special  remedy  for  it,  and  upon  well- 
settled  principles  the  limitations  upon 
such  liability  become  a  part  of  the  right 
conferred  and   compliance  with  them   ia 
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made  essential  to  the  assertion  and  benefit 
of  the  liability  itself.  Pollard  v.  Bailey, 
[1874]  20  Wall.  520,  526-7  [22  U.  S.  (L. 
ed.)  376];  New  York  Fourth  Nat.  Bank 
f.  Francklyn,  [1887]  120  U.  S.  747,  756 
[7  S.  Ct.  757,  30  U.  S.  (L.  ed.)  825]; 
Globe  Newspaper  Co.  r.  Walker,  [1908] 
210  U.  S.  356  [28  S.  Ct.  726,  52  U.  S.  (L. 
ed.)  1096];  U.  S.  v.  Boomer,  [1910]  183 
Fed.  726  [106  C.  C.  A.  164]  (Circuit  Court 
of  Appeals  for  the  Eighth  Circuit).  The 
purpose  of  Congress  to  give  the  United 
States  the  exclusive  right  to  bring  suit 
within  six  months  is  stated  in  terms  too 
plain  to  be  mistaken  or  to  require  con- 
struction, because  of  any  possible  uncer- 
tainty in  their  meaning.  When  this  is  so 
it  becomes  unnecessary  to  inquire  into  the 
reaaons  which  induced  the  l^islation.  It 
may  be  that  Congress  wished  to  give  the 
Government  six  months  in  which  to  test 
the  work  and  fully  ascertain  its  character 
and  Whether  it  fulfilled  the  contract  or 
not.  Whatever  the  motive,  the  language 
used  clearly  expresses  the  legislative  in- 
tention and  admits  of  no  doubts  as  to  its 
meaning.  This  being  so,  it  is  only  the 
province  of  the  courts  to  enforce  the  stat- 
ute in  accordance  with  it?  terms." 

This  Act  in  so  far  aa  it  prohibits  the 
bringing  of  an  action  by  the  subcon- 
tractor prior  to  the  expiration  of  six 
months  from  the  completion  and  final 
settlement  of  the  contract,  is  not  a  statute 
of  limitations,  but  during  such  period  no 
right  of  action  accrues  to  the  subcon- 
tractor; the  right  to  sue  during  that  time 
being  vested  exclusively  in  Sie  United 
States.  Stitzer  v.  U.  S.,  (C.  C.  A.  3d  Cir. 
1910)   182  Fed.  613,  105  C.  C.  A.  61. 

When  right  of  action  complete. — ''  The 
true  intent  and  purpose  of  this  act  is  to 
give  an  action  to  the  government  as  soon 
as  the  public  work  is  completed  and 
settled  for,  without  regard  to  guaranties 
or  stipulations  for  repairs,  and  to  the 
subcontractor  six  months  later.  The  stat- 
ute and  the  bond  itself  secure  *  prompt 
payment,'  which  they  could  not  do  if  no 
suit  could  be  brought  until  ail  collateral 
covenants  were  performed."  U.  S.  v. 
Illinois  Surety  Co.,  (N.  D.  111.  1912)  195 
Fed.  306. 

Waiver  of  six  months  limitation. —  The 
nonaccrual  of  the  cause  of  action  in  favor 
of  a  subcontractor  until  six  months  after 
final  completion  and  settlement  is  juris- 
dictional, and  cannot  be  waived  by  the 
parties.  Stitzer  v.  U.  S.,  (C.  C.  A.  3d  Cir. 
1910)   182  Fed.  513,  105  C.  C.  A.  51. 

Limitation  of  action. —  The  provision  of 
this  Act  that  like  actions  *'  snail  not  be 
commenced  until  after  the  complete  per- 
formance of  raid  contract  and  final  settle- 
ment thereof,  and  shall  be  commenced 
within  one  year  after  the  performance 
and  final  nettlement  of  said  contract,  and 
not  later,"  creates  a  right,  liability,  and 
remedy  in  behalf  of  those  in  like  situation 


to  the  beneficiaries,  conditioned  upon  ac- 
tion commenced  within  a  stipulated  time. 
It  is  in  its  nature  remedial  and  to  be 
liberally  construed,  but  the  condition  must; 
be  performed  or  the  right,  liability,  and 
remedy  expire.  The  prescribed  time  in- 
volves two  events  —  performance  and  final 
settlement  —  and  it  is  only  after  both 
have  occurred  that  the  time  begins  to  rua. 
"  Performance  "  and  "  final  settlement  *' 
are  not  synimyms.  The  first  is  the  agreed 
work  done;  the  second  is  the  ascertain- 
ment or  adjustment  of  the  balance  of 
rights  and  liabilities  arising  therefrom. 
This  latter  is  not  accomplished  until  the 
contractor's  accounts  are  settled  and  certi- 
fied by  an  auditor  of  the  treasury  depart- 
ment. U.  S.  r.  Bailey,  (D.  C.  Mont.  1913) 
207  Fed.  782.  See  also  Baker  Contract 
Co.  V,  U.  S.,  (C.  C.  A.  4th  ar.  1913)  204 
Fed.  390,  122  C.  C.  A.  560. 

Final  settlement  of  the  contract. —  The 
pivotal  words  a.e  not  "  final  payment  ** 
but  "final  settlement,"  and  in  view  of 
the  significance  of  the  latter  term  in 
administrative  practice^  it  is  hardly  likely 
that  it  would  have  been  used  had  it  been 
intended  to  denote  payment.  The  wcx'd 
"  settlement "  in  connection  with  public 
transactions  and  accounts  has  been  used 
from  the  beginning  to  describe  adminis- 
trative determination  by  the  proper  au- 
thority, of  the  amount  due.  Illinois 
Surety  Co.  v.  U.  S.,  (1916)  240  U.  S.  214, 
36  S.  Ct.  321,  60  U.  S.  (L.  ed.)  609,  modi- 
fying and  affirming  (C.  C.  A.  4«th  Cir. 
1914)   215  Fed.  334,  131  C.  C.  A.  476. 

The  words  "  completion  and  final  settle- 
ment," as  used  in  fiiis  Act,  are  not  equiv- 
alent, though  the  latter  may  by  inference 
be  held  to  include  the  former,  but  both 
constitute  an  eaeential  prerequisite  to  a 
subcontractor's  right  to  sue,  and  hence 
where  a  contract  was  still  open  and  un- 
settled as  late  as  July  12,  1909,  a  suit 
on  the  ccmtractor's  bond,  begim  October 
21st  following,  was  premature  and  un- 
sustainable. Stitzer  i*.  U.  S.,  (C.  C.  A. 
3d  Cir.  1910)  182  Fed.  513,  105  C.  C.  A. 
51. 

In  U.  S.  V.  Winkler,  (S.  D.  N.  Y.  1908) 
162  Fed.  397,  it  appeared  that  a  con- 
tractor who  had  given  a  bond,  under  this 
Act,  and  whose  contract  contained  the 
usual  provision  giving  the  United  States, 
in  case  of  his  default,  the  right  to  have 
the  contract  completed  at  his  cost,  became 
insolvent  and  abandoned  the  work.  It  was 
held  that  such  abandonment  was  not  a 
'*  complete  performance  of  said  contract " 
which  gave  a  right  of  action  to  creditors 
for  labor  and  materials  on  the  bond  under 
the  statute,  which  contemplates  a  comple- 
tion of  the  work,  whether  by  the  con- 
tractor or  the  United  States,  and  a  final 
settlement  to  determine  the  prior  rights 
and  claim  of  the  United  States  under  the 
contract,    and   the   lapse   of   six   months 
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thereafter  for  the  bringing  of  suit  to  en- 
force such  rights  againat  the  bondsmen 
before  an  action  can  be  maintained  by 
such  creditors. 

In  U.  S.  V,  Robinson,  (C.  C.  A.  2d  Cir. 
1914)   214  Fed.  38,  130  C.  C.  A.  432,  the 
court  said :    "  The  sole  question  to  be  de- 
termined   here    is    the    meaning    of    the 
phrase  '  final  settlement  of  the  contract ' 
between  the  original  contractor  and  the 
governtnent.     Does  it  mean  that  all  out- 
atanding  controversies  between  the  govern- 
ment and  the  contractor  arising  out  of 
the  contract  must  be  finally  determined? 
Or  is  it  sufficient  if  the  government  has 
officially  indicated  that  it  intends  to  make 
no  effort  to  collect  anything  further  from 
the  contract  or  from  the  bond?    The  stat- 
ute  is   awkwardly   and   inartificially   ex- 
pressed, but  it  seems  to  us  it  may  be  easily 
construed  by  applying  the  well-recognized 
rule  of   ascertaining  first  what  was  l^e 
difficulty  to  remedy  which  the  statute  was 
passed  and  second  what  was  the  method 
adopted  to  remedy  such  difficulty.    Under 
the  old  act,  the  United   States  was  ex- 
posed  to   a  loss  of  the  security  it  had 
provided  to  secure  a  proper  execution  of 
the  contracts  it  had  let,  in  cases  where 
the  contractor  became  insolvent.    Subcon- 
tractors and  materialmen,  sometimes  be- 
fore the  work  was  even  near  completion, 
could    proceed    independently    to    secure 
their  pay  out  of  the  proceeds  of  the  bond, 
therebv   reducing   it   to   such   an   extent 
that  th^  government  might  ^et  nothing. 
Manifestly    this   was    improvident   legis- 
lation and  it  was  undoubtedly  to  remedy 
this  difficulty  that  the  act  was  passed.  The 
new  act  provided  in  the  first  place  that 
suit  to  enforce  the  bond  should  be  brought 
by  the  United  States  and  materialmen  be 
allowed  merely  to  intervene  in  that  suit. 
There  might,  of  course,  be  instances  where 
the  government,  making  no  claim  against 
its  contractor  to  recover  damages  would 
bring  no  suit  on  the  bond.    In  that  case 
the  new  act  provides  that  the  material- 
men may  themselves  bring  such  suit.   These 
provisions    deal    more   particularly   with 
the  practice.     The  more  important  part 
of  the  new  act  is  found  in  the  clauses 
which  provide  in  substance  that  no  mate- 
rialmen shall  take  one  dollar  out  of  the 
fund  which  the  bond  produces,  until  every 
dollar  due  the  United  States  under  the 
contract    shall    be    fully    paid.     Keeping 
these  clauses  in  mind,  it  seems  to  us  that 
a  reasonable  interpretation  of  the  disputed 
phrase   is  to   be   readily    found.     In   de- 
termining the  time  when  materialmen  may 
begin  siut,  it  would  not  do  to  fix  it  at 
some   day   'after   complete   performance' 
merely.     Defective  work,  damages  for  de- 
lay,  and    other   matters   might   give   the 
United  States  some  claim  which  it  might 
r.ot  decide  to  prosecute  until  some  time 
after  the  work  was  turned  over,  appar- 
ently complete.    The  date  was,  therefore. 


fixed  relatively  to  'complete  performance 
of  the  contract  and  f/nal  settlement 
thereof*  We  take  it  that  these  italicized 
words  refer  to  the  time  when  the  pr(K>er 
government  officer,  who  has  the  final  dis- 
cretion in  such  matters,  after  examination 
of  the  facts,  satisfies  himself  that '  the 
government  will  accept  the  work,  as  it  is, 
without  making  any  claim  against  the 
ccmtractor  for  unfinished  or  imperfect 
work,  damages  for  delay  or  what  not,  and 
records  that  decision  in  some  orderly  way. 
Six  months  after  that  date,  materialmen 
may  begin  suit.  This  construction  pro- 
tects the  government  against  the  defect 
of  the  old  act,  viz.,  that  its  suit  to  recover 
might  prove  barren,  because  the  money  is 
gone.  We  can  see  no  reason  why  Congress 
should  have  provided  that,  when  the 
government  claims  nothing  from  con- 
tractor or  sureties,  all  others  must  wait 
still  further  until  some  claim  of  the  con- 
tractor against  the  government  for  having 
underpaid  him  reaches  a  conclusion.  Such 
suit  can  in  no  way  affect  the  fund  pro- 
vided by  the  bond  out  of  which  the  govern- 
ment might  have  satisfied  its  claim,  if  it 
had  any.  In  other  words  we  see  no  reason 
for  holding  that  the  final  settlement  must 
be  mutual,  in  cases  where  the  government 
makes  no  chum  against  the  contractor. 
Under  the  statute  whenever  the  govern- 
ment does  make  claim,  it  will  be  paid 
first,  since  the  act  says:  'After  paying  the 
full  amount  due  the  United  States,  the 
remainder  shall  be  distributed  pro  rata,' 
etc.  The  time  fixed  by  the  statute  for  - 
beginning  a  subcontractor's  suit  is  any 
time  within  the  period  extending  from  six 
months  after  completion  and  final  settle- 
ment to  one  year  after  completion  and 
final  settlement." 

Prematurity  of  action. —  This  statute 
bars  a  person,  furnishing  material  or 
labor  to  a  contractor  with  the  United 
States,  from  bringing  a  suit  therefor 
within  six  months  after  the  final  settle- 
ment between  the  United  States  and  the 
original  contractor  and  an  action  brought 
by  an  individual  during  the  period  exclu- 
sively reserved  for  the  government,  is 
premature  and  must  fail.  U.  S.  t?.  Ameri- 
can Bonding  Co.,  (1914)  42  App.  Cas. 
(D.  C.)  268,  wherein  the  court  following 
U.  S.  V.  McCord,  (1914)  233  U.  S.  157, 
94  S.  Ct.  550,  68  U.  S.  (L.  ed.)  893,  said: 
**  The  purpose  of  Congress  to  give  the 
United  States  the  exclusive  right  to  bring 
suit  within  six  months  is  stated  in  terms 
too  plain  to  be  mistaken,  or  to  require 
construction  because  of  any  possible  un- 
certainty in  their  meaning.  When  this 
is  so  it  becomes  unnecessary  to  inquire  into 
the  reasons  which  induced  the  legislation. 
It  may  be  that  Congress  wished  to  give 
the  government  six  months  in  which  to 
test  the  work  and  fully  ascertain  its  char- 
acter, and  whether  it  fulfilled  the  con- 
tract or  not.     Whatever  the  motive,  the 
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language  used  clearly  eTpreaBM  the  legis- 
lative intention  and  admits  of  no  doubt  as 
to  its  meaning.  This  being  so,  it  is  only 
the  province  of  the  courts  to  enforce  the 
statute  in  accordance  with  its  tenns.  The 
present  action  was  brought  about  three 
months  after  the  final  settlement  between 
Smith  and  the  United  States.  The  stat- 
ute creates  the  remedy;  hence,  strict 
compliance  with  its  terms  is  a  condition 
precedent  to  the  right  of  action.  Neither 
did  defendant  waive  its  right  to  object  by 

S leading  to  the  declaration,  since  the  con- 
ition  is  jurisdicfional.  This  is  an  in- 
stance where  the  right  and  remedy  are  so 
united  by  the  statute  tliat  the  right  can 
only  be  enforced  in  the  manner  provided 
in  the  act.  The  rule  is  settled  that  where 
a  liability  is  created^  and  a  special  remedy 
provided  for  its  enforcement^  that  remedy 
alone  must  be  employed." 

Affidavit  and  capy  of  bond. —  The  fail- 
ure of  a  plaintiff,  in  an  action  on  the  bond 
of  a  contractor  for  a  public  work,  given 
conformably  to  this  Act,  for  the  protec- 
tion of  laborers  and  materialmen,  to 
apply,  as  provided  in  the  statute,  for  a 
copy  of  the  bond,  and  furnish  an  affidavit 
that  labor  or  materials  have  been  supplied 
by  him  for  the  prosecution  of  the  work, 
is  not  fatal  to  the  suit,  where  no  action 
has  been  brought  by  the  United  States  for 
more  than  six  months  from  the  comple- 
tion of  the  work,  and  affidavits  are  made 
and  copies  filed  by  intervener^,  since,  un- 
der the  circumstances,  the  omission  is  only 
a  formal  defect.  Scrantcm  Title  Guaranty, 
etc.,  Co.  V.  Crane  Co.,  (1910)  219  U.  S. 
24,  31  S.  Ct.  140,  55  U.  S.  (L.  ed.)  72, 
affirming  (O.  C.  A.  9th  Cir.  1908)  163  Fed. 
168,  89  C.  C.  A.  618. 

Necessity  for  notice. —  In  U.  S.  v,  Stan- 
nard,  (M.  D.  Pa.  1913)  206  Fed.  326  and 
Merchants'  Nat.  Bank  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1914)  214  Fed.  200,  130  C.  C.  A. 
54^,  it  was  held  that  the  provision  in 
the  Act  requiring  notice  to  known  credi- 
tors and  a  publication  for  three  succes- 
sive weeks,  tne  last  publication  to  be  at 
least  three  months  before  the  expiration 
of  a  year  after  final  settlement  on  the 
contract,  is  mandatory.  But  it  has  been 
held  by  the  Supreme  Court  that  the 
provision  is  directory  only.  Alexander 
Bryant  Co.  v.  New  York  Steam  Fitting 
Co.,  ( 1914)  235  U.  S.  327,  36  S,  Ct.  108, 
59  U.  S.  (L.  ed.)  263,  wherein  the  court 
said:  "The  act  of  Congress  is  undoubt- 
edlv  ambiguous.  Indeed,  considering  the 
letter  only  of  the  three  provisos  with 
which  we  are  concerned,  they  absolutely 
repel  accommodation.  We  must  try,  how- 
ever, to  give  coherence  to  them,  and  ac- 
complish the  intention  of  Congress.  The 
act  IS  intended  to  be  highly  remedial.  Its 
purpose  is  simple  and  l)eneficial.  It  is  to 
give  a  remedy  to  mat€»rialnien  and  labor- 
ers on  the  bond  of  the  original  contractor, 
and  a  reasonable  time  to  enforce  it,  and  in 


a  single  proceeding  to  unite  all  claimants. 
It,  however,  imposes  a  limitation  of  time 
on  all  claimants,  the  time  beginning  to 
run  from  the  same  event.    From  this  the 
complexity  in  the  construction  of  the  act 
arises.     By  the  first  proviso  of  the  act  a 
creditor  cannot  institute  suit  until  after 
the  complete  performance  of  the  contract 
and  its  final  settlement;   but  after  such 
events  he  may  do  so  (the  United  States 
not  having  sued)    within  one  year  from 
their   fulfilment.    This   is   clear   enough. 
The   next   proviso   introduces    ambiguity. 
'Only  one  action  shall  be  brought,'  is  its 
provision,  in  which  '  any  creditor  may  file 
his  claim    .     .    .     and  be  made  a  party 
thereto  toithin  one  year  from  the  comple- 
tion of  the  ijoork,   and  not  later  J     The 
words   in   italics  are   disturbing.     'This 
right  to  intervene  and  file  a  claim,  con- 
ferred by  the  statute,  presupposes  an  ac- 
tion duly  brought  under  its. terms.'     U. 
S.  t?.  McCord,  [1914]  233  U.  S.  167,  163, 
58  U.  S.  (L.  ed.)  893,  897,  34  6.  Ct.  650. 
By  its  terms  the  instituting  creditor  has 
one  year  from  the  designated  events  to 
commence   his   action.     If   he   file   it   on 
the  last  day  of  the  designated  time,  what 
then  becomes  of  the  rights  of  other  credi- 
tors who  must  file  their  claim  within  the 
same  limit  of  time,  and  not  later?     The 
question  is  not  easy  to  answer  and  any 
answer  may  be  disputed.     It  presents  a 
puzzle  for  judicial  resolution  apparently 
insolvable.    There  is  more  ambiguity  when 
we  bring   forward   the  next,   and  third, 
proviso.    Notice  of  the  suit  must  be  given 
to  creditors  personally  if  they  be  known, 
and    by    publication    besides,    informing 
them  '  of  their  right  to  intervene  as  the 
court    may    order.*    Passing    what    the 
quoted  words  may  mean,  and  coming  to 
the  requirement  of  notice,  it  is  provided 
that  it  must  be  '  for  at  least  three  succes- 
sive weeks,  the  last  publication  to  be  at 
least  three  months  before  the  time  limited 
therefor.'    This  seemingly  brings  us  to  an 
impasse.    How  can  the  instituting  creditor 
(so  called  for  convenience)   have  a  year 
to  commence  his  suit  and  yet  give  the 
notice   required?  —  and    it    is   to   be   re- 
membered that   the   intervening   creditor 
must  file  his  claim  also  within   a  year. 
The  Surety   Company   sees  the  difficulty 
and  seizes  it  to  press  its  contention  that 
the  year's  time  for  bringing  suit  ie  not 
an  authorization  of  ^uch  time,  but  a  per- 
mission, and  must  be  availed  of  so  as  to 
permit  of  the  notice  to  creditors  provided 
for;    in   other   words,   that   the   time   in 
which  to  bring  suit  or  file  a  claim,  which 
is   explicitly   given,   is   cut  down  by  the 
provision  for  notice;  tliat  is,  the  institut- 
ing cri»ditor  is  given  not  one  year  from 
the  indicated  events  to  institute  a  suit, 
but  one  year  to  institute  suit  and  serve 
notice  of  it,  which  notice  must  precede  the 
expiration  of  the  year  by  at  least  three 
months  and  three  weeks.    This  limitation 
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of  time  18  brought  about,  it  is  contended, 
with  all  of  its  embarra^ment  to  the  credi- 
tor, who  institutes  the  suit  and  to  the 
creditors,  who  may  want  to  intervene  in 
it,  b^  the  third  proviso,  which  is  made  all 
dominating,  bending  the  other  provisions 
to  it,  and  uMuie  even  a  jurisdictional  con- 
dition, of  suit  against  the  sureties  of  the 
contractor.  There  are  grounds  for  the 
contention  but  there  are  opposing  grounds, 
which,  we  think,  are  support^  by  the 
better  reason,  all  things  considered." 

The  provision  was  likewise  construed  as 
directory  and  not  mandatory  in  Vermont 
^larble  Co.  v.  National  Surety  Co.,  ( C.  G. 
A.  3d  Cir.  1914)  213  Fed.  429,  130  C.  C. 
A.  65,  wherein  it  appeared  that  an  action 
was  brought  in  the  name  of  the  United 
States  on  a  bond  executed  to  the  United 
States  to  secure  performance  of   a   con- 
tract for  the  construction  of  a  post  office. 
The  defense  was  that  the  suit  was  not 
brought  soon  enough  after  the  expiration 
of  the  six  months  allowed  to  the  govern- 
ment to  enable  publication  of  notice  to  be 
made  three  months  and  three  weeks  prior 
to  the  expiration  of  the  year  within  which 
suit  is  required  by  the  act  to  be  instituted. 
The  court  said:    "Unquestionably,  there 
is  a  patent  incongruity  between  the  pro- 
visions  of   the   act   by   which,   after   six 
months  have  elapsed  from  the  completion 
of  the  contract  without  suit  being  brought 
thereon  by  the  government,  any  material- 
man   or    subcontractor    is   authorized    to 
bring  a  suit  in  the  name  of  the  United 
States  within  one  year  from  said  comple- 
tion of  the  work  under  the  contract,  and 
the  last  provision,  that  after  such  suit 
is  pending,  a  notice  shall  be  given  credi- 
tors,  by   publication    three   months    and 
three  weeks  before  the  expiration .  of  the 
said  period  of  one  year.     The  legislative 
intent  to  authorize  an^  subcontractor  for 
labor  or  material  to  institute  a  suit  on 
the  bond  at  any  time  within  six  months 
immediately  preceding  the  expiration  of 
one  year  from  the  completion  of  the  con- 
tract, and  authorizing  afty  other  creditor 
of  like  kind  to  intervene  in  such  suit  within 
the  same  period,  is  expressed  as  clearly  as 
it  is  possible  for  language  to  express  a 
legislative  intent.     Not  only   is  there  a 
clear  expression  of  such   legislative   act, 
but  that  intent  is  emphasized  by  the  nega- 
tive words  'not  later.'    Thus  it  is  made 
plain  beyond  all  cavil  that  such  a  suit  or 
intervention   was   authorized   during   the 
period  aforesaid,  up  to  the  last  day  be- 
fore the  expiration  of  one  year  from  the 
completion  of  the  contract,  to  wit,  before 
June  14,  1913.     If,  as  contended  by  the 
defendants,  the  proTision  directing  publi- 
cation to  be  made  by  the  court  or  the 
plaintiff    (it   is   not   clear  which)    three 
months  and  three  weeks  before  the  ex- 
piration  of  this  period   of  one  year,  is 
jurisdictional,  the  right  not  only  of  the 
original  plaintiff  to  institute  a  suit,  but 


that  of  all  other  such  creditors  to  inter- 
vene, is  defeated,  although  the  original 
suit  was  brought  nearly  three  months 
prior  and  the  intervention  of  the  plain- 
tiff tw«ity-three  days  prior  to  the  expira* 
tion  of  the  period  within  which  they  were 
authorized  to  be  instituted.  The  act  read 
as  a  whole  clearly  indicates  the  legislative 
purpose  to  protect  sub-contractors  for 
material  and  labor  on  government  work, 
and  this  intent,  gathered  from  the  vari- 
ous provisions  of  the  act  itself,  is  as 
clearly  confirmed  in  the  title,  which  reads: 
*An  act  for  the  protection  of  persons  fur- 
nishing materials  and  labor  for  the  con- 
struction of  public  works.'  Unquestion- 
ably, the  limitation  incorporated  in  the 
right  to  sue  as  conferred  by  the  act,  upon 
those  furnishing  labor  and  material  to  the 
contractor,  that  such  suit  or  intervention 
must  be  instituted  within  one  year  from 
the  completion  of  the  contract,  and  the 
provision  that  only  one  suit  can  be 
brought,  in  which  all  other  creditors  may 
intervene,  are  limitations  upon  the  right 
of  action  as  conferred  by  the  statute,  and 
are  jurisdictional.  They  are  obviously 
intended  for  the  benefit  of*  such  sureties 
on  the  bond  as  are  the  defendants  in  the 
present  case;  while  the  last  provision  of 
the  statute,  requiring  notice  to  known 
creditors,  and  publication  of  notice  for 
three  months  and  three  weeks  prior  to  the 
expiration  of  the  year  within  which  suits 
are  authorized  to  be  brought,  was  just  as 
obviously  for  the  benefit  of  the  creditors 
alone.  Under  the  limitations  imposed 
upon  the  right  of  action  above  referred  to, 
the  sureties  cannot  be  harassed  after  one 
year  from  the  completion  of  the  contract, 
by  suits  of  subcontractors  on  the  bond-b 
No  matter  how  many  creditors  have  failed 
to  avail  themselves  of  their  right  to  sue 
within  the  period  named,  the  liability  of 
the  surety  on  the  bond  cannot  be  enforced 
as  to  them  after  the  expiration  of  this 
one  year  period.  Plainly,  then,  the  in- 
terest of  these  defendants  was  not  to  bring 
in  other  creditors,  but,  on  th^  contrary,  it 
was  their  interest  to  have  the  year  expire 
without  their  having  intervened.  Yet, 
under  the  contention  of  defendants,  that 
this  provision  for  notice  and  publication 
is  mandatory  and  jurisdictional  and  not 
simply  directory  the  anomalous  result  is 
reached,  that  the  admittedly  meritorious 
claim  of  this  intervening  creditor,  as- 
serted within  the  period  prescribed  by  law 
and  in  a  suit  instituted  within  that 
period,  must  be  defeated  at  the  suggestion 
of  the  defendants,  because  a  publication 
has  not  been  made  within  the  time  lim- 
ited therefor,  the  only  object  of  such  pub- 
lication being  to  bring  in  other  creditors 
who  had  not  as  yet  intervened  and  whose 
demands  presumably  would  not  otherwise 
be  asserted  within  the  period  limited 
therefor.  Whatever  may  have  been  the 
intent  of  the  Legislature  as  to  this  pro- 
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viBion,  it  clearly  was  not  to  bring  about 
a  reBult  so  contradictory  of  tbe  purpose 
of  the  act.  The  general  purpose  of  the 
act  thus  clearly  recognized,  is  not  to  be 
obstructed  or  deprived  of  its  efficacy  by  a 
subsidiary  provision  in  the  same  act, 
which,  though  presumably  intended  to  in- 
crease and  not  diminish  the  protection 
given  to  the  class  of  persona  described, 
nevertheless,  if  construed  as  mandatory 
and  jurisdictional,  and  not  merely  di- 
rectory,.  seriously  impairs  the  right  con- 
ferred upon  that  class,  and  deprives  per- 
sons furnishing  materials  and  labor  for 
the  construction  of  public  works,  of  the 
full  measure  of  protection  previously  ac- 
corded them  in  the  body  of  the  act.  It 
is  to  be  observed  that  this  provision  as  to 
publication  of  notice,  is  not  an  exception 
out  of  the  general  right  accorded  the  per- 
sons for  whose  benefit  the  act  was  passed, 
but  is  a  subsidiary  provision,  evidently 
meant  to  be  consistent  with  the  genersU 
intent  of  the  act,  and  only  by  implication 
inconsistent  therewith.  Its  main  purpose 
was,  that  in  addition  to  actual  notice 
^iven  to  known  creditors,  unknown  cred- 
itors might  be  reached  by  publication  of 
notice.  Nothing  is  said  therein,  directly, 
which  takes  away  from  a  creditor  the 
right  of  bringing  his  suit  or  intervention 
at  any  time  within  the  period  of  six 
months  before  the  expiraton  of  the  year 
from  the  completon  of  the  contract.  If 
such  right  is  taken  away,  as  is  insisted, 
it  is  only  by  implication  from  the  sub- 
sidiary requirement  of  making  publication 
of  notice  three  months  and  three  weeks 
prior  to  the  completion  of  the  year.  More- 
over, referring  to  the  legislative  history 
of  this  proviso,  we  find  that  it  was  added 
in  the  committee  having  the  bill  in 
charge,  and  was  reported  to  the  House 
and  adopted,  and  it  is  significant  that 
there  was  no  suggestion  that  the  added 
provision  directly  or  indirectly  altered, 
or  was  intended  to  alter,  the  important 
authority  given  in  the  original  bill  to 
subcontractors  to  bring  their  suits  within 
twelve  months  from  the  completion  of  the 
contract.  Under  such  circumstances,  it  is 
difficult  to  impute  to  Congress  that  it  in- 
tended, by  the  use  of  such  ambiguous  lan- 
guage, to  take  away  in  large  part  the  pro- 
tection which  it  was  the  avowed  purpose 
of  the  act  to  give  to  this  meritorious  class 
of  creditors.  Construing;  these  words  as 
directory  and  not  mandatory,  or  jurisdic- 
tional, w^e  think  the  intent  of  the  Legis- 
lature is  subserved,  and  the  true  purpose 
of  the  provision  in  question  maintained, 
so  far  as  is  not  inconsistent  with  such 
legislative  intent."  See  also  U.  S.  v,  Mc- 
Gee,  (W.  D.  Mo.  1909)  171  Fed.  209;  U.  S. 
V,  United  Surety  Co.,  (N.  D.  Oal.  1912) 
192  Fed.  992;  U.  S.  f.  Marshall,  (S.  D. 
N.  Y.  1914)  226  Fed.  687;  U.  S.  v.  Illi- 
noU  Surety  Co.,  (C.  C.  A.  2d  Cir.  1915) 
228  Fed.  304,  142  C.  C.  A.  696. 


Pleadings. —  In  an  action  brought  upon 
a  bond  given  under  the  Act  as  originally 
enacted,  against  the  principal  and  surety 
therein  named,  demurrer  was  filed  to  the 
declaration  because  it  was  not  averred 
therein  that  the  claim  of  the  United 
States  thereunder,  if  any.  had  been  paid. 
It  was  held  that  such  averment  was  un- 
necessary, because  the  United  States  was 
not  a  preferred  creditor  under  said  bond. 
U.  8.  V.  Perth  Amboy  Shipbuilding,  etc., 
Co.,  (C.  C.  N.  J.  1905)   137  Fed.  689. 

The  same  declaration  was  also  demurred 
to  upon  the  further  ground  that  it  did 
not  aver  that  there  were  no  other  persons 
having  claims  or  demands  against  the  de- 
fendants under  said  bond,  or  if  there  were 
such  creditors,  that  they  had  been  paid. 
It  was  held,  further,  that  such  averment 
was  unnecessary  since  the  Act  referred 
to  confers  an  independent  right  of  action 
upon  each  creditor  having  a  claim  under 
the  bond.  U.  S.  v.  Perth  Amboy  Ship- 
building, etc.,  Co.,  (C.  C.  N.  J.  1905)  137 
Fed.  689. 

In  an  action  under  the  original  enact* 
ment  for  labor  and  materials  it  was 
held  that  the  complaint  must  allege  that 
the  labor  and  material.^  were  supplied  in 
the  prosecution  of  the  work  provided  for 
in  the  contract  and  that  the  contractor 
covenanted  in  the  bond  to  make  prompt 
payment  *'to  all  persons  supplying,*'  etc.; 
and  the  contract  and  the  bond  must  be 
made  a  part  of  the  complaint.  U.  S.  v. 
American  Surety  Co.,  (S.  D.  N.  Y.  1903) 
127  Fed.  490. 

Amendment. — ^An  amendment  of  a  com- 

Slaint,  which  does  not  allege  a  new  or 
ifferent  cause  of  action  but  which  merely 
corrects  a  defective  statement  of  an  exist- 
ing right,  by  the  addition  of  appropriate 
all^ations,  is  allowable.  Illinois  Surety 
Co.  V.  U.  S.,  (1916)  240  U.  S.  214,  36  S. 
Ct.  321,  60  U.  S.  (L.  ed.)  609,  distinguish- 
ing Texas  Portland  Cement  Co.  i;.  Mc- 
Cord,  (1914)  233  U.  S.  167,  34  S.  Ct 
560,  58  U.S.  (L.  ed.)  893. 

Statement  of  *  claim  —  Sufficiency, —  In 
U.  S.  V.  Emery,  (E.  D.  Pa,  1915)  225  Fed. 
287,  the  argument  was  addressed  to  the 
court  that  the  statement  of  claim,  filed 
by  an  intervening  plaintiff,  was  insuffi- 
cient, because  the  statute  gives  a  right  of 
action  which  did  not  before  exist,  and  that 
its  existence  is  conditional,  one  of  the 
conditions  being  that  the  United  States 
shall  not  of  itself  bring  suit  upon  the 
bond,  and  that  there  was  no  negativing 
of  such  action  in  the  statement  of  claim. 
There  was  no  averment  of  the  fact  that  a 
suit  was  commenced  by  the  United  States 
within  the  six  months  but  the  court  was 
asked  to  hold  that  the  statement  of  claim 
was  insufficient  because  the  pendency  of 
such  action  was  not  n^atived  therein. 
The  court  said:  "This  we  cannot  do. 
A  general  principle  of  pleading  is  that 
the  existence  of  a  fact  must  be  averred 
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ly  the  party  upon  whom  rests  the  affirma- 
ijve  and  that  a  negative  need  not  be 
pleaded.  The  jnrisdictional  fact  upon 
which  the  right  of  action  in  this  respect 
is  granted  is  that  the  action  cannot  be 
commenced  at  the  instance  of  the  subcon- 
tractor within  six  months,  nor  after  a  year 
from  the  date  of  final  settlement  between 
the  United  States  and  the  general  cod>- 
tractor.  These  facts  are  averred  in  the 
statement  of  claim,  and  there  is  no  pre- 
sumption that  the  United  States  has 
brought  its  suit.  Indeed  the  issuance  of 
the  certificate  provided  by  the  Act  itself 
negatives  the  fact  of  action  by  the  United 
States  because  under  the  provisions  of 
the  Aet,  it  is  only  to  issue  where  no 
e»ueh  action  has  been  brought." 

Defenses. — ^A  surety  may  as  a  general 
rule  set  up  any  defense  of  which'  his 
principal  may  take  advantage.  American 
Bonding  Co.  r.  U.  S.,  (C.  C.  A.  3d  Cir. 
1916)   233  Fed.  364,  147  C.  C.  A.  300. 

Want  of  consideration. — Want  of  con- 
sideration cannot  be  urg(>d  to  defeat  an 
action  on  the  bond  of  a  public  contractor, 
given  conformably  to  this  Act  for  the  pro- 
tection of  laborers  and  materialmen,  be- 
cause it  was  not  executed  until  ten  days 
after  the  contract  was  made  —  especially 
where  the  bond  was  under  seal.  Scranton 
Title  Guaranty,  etc.,  Co.  v.  Crane  Co., 
(1910)  219  U.  S.  24,  31  S.  Ct.  140,  55 
U.  8.  (L.  ed.)  72. 

In  name  of  United  States. — The  objec- 
tion that  the  United  States  should  have 
been  made  a  party  cannot  avail  to  defeat 
the  action  on  the  bond  of  a  contractor  for 
a  public  work,  given  conformably  to  this 
Act,  where  the  suit  Mas  begun  in  the 
name  of  the  United  States,  to  the  real 
plaintiff's  use.  Scranton  Title  Guaranty, 
etc.,  Co.  r.  Crane  Co.,  (1910)  219  U.  S. 
24,  31  S.  Ct.  140,  .55  U.  S.  (L.  ed.)  72. 

TFaif^  of  immediate  payment  as  defense, 
—  The  word  "  promptly  "  does  not  mean 
that  the  want  of  immediate  payment 
should  be  set  up  as  a  defense  by  the 
snretv.  U.  S.  Fidelity,  etc.,  Co.  v.  Golden 
Pressed,  etc.,  Brick  Co..  (1903)  191  U.  S. 
416,  24  8.  Ct.  142,  48  U.  8.  (L.  ed.) 
242. 

Set-off. —  In  an  action  for  the  benefit 
d  a  subcontractor  a  surety  cannot  set-off 
a  claim  for  alleged  damages  sustained  hy 
the  subcontractor  by  reason  of  slow  de- 
livery of  material,  where  the  subcontractor 
made  no  such  claim  and  later  used  such 
delayed  material  and  agreed  to  pay  for 
the  same.  1.'.  S.  i;.  Empire  State  Surety 
Co.,  (8.  D.  Miss.  1912)   197  Fed.  429. 

Effect  of  proving  claim  in  bankruptcy 
against  contractor's  estate. — ^A  subcon- 
tractor for  public  work,  entitled  to  sue 
the  surety  on  the  statutory  bond  given 
by  the  contractor,  does  not  lose  his  right 
of  action  by  proving  his  claim  against 
the  estate  of  the  contractor  in  bankruptcy. 
Title  Guaranty,  etc.,  Co.  v.  U.  8.,   (C.  C. 


A.  3d  Cir.  1911)  187  Fed.  98,'  109  C.  C.  A. 
106. 

Conclusiveness  of  findings. —  Where  the 
record  shows  that  there  was  evidence 
tending  to  support  a  finding  that  a  suit 
was  not  aUA  within  one  year  after  the 
performance  and  final  settlement  of  the 
contract  as'  required  by  this  Act,  such 
finding  is  conclusive  on  writ  of  error  to 
the  Circuit  Court  of  Appeals.  U.  S.  v. 
Title  Guaranty,  etc.,  Co.,  (C.  C.  A.  5th 
Cir.  1914)  218  Fed.  67,  134  C.  C.  A.  19. 

Recovery  — Amount  of  liability. —  The 
recovery  on  the  bond  of  a  contractor  for 
a  public  work  for  labor  and  materials 
furnished  a  subcontractor  is  not  limited 
to  the  amounts  remaining  unpaid  to  the 
subcontractor  when  notice  was  given  of 
outstanding  claims,  where  the  bond  is  con- 
ditioned, conformably  to  this  Act,  for  the 
prompt  payment  by  the  contractor  to  all 
persons  supplying  him  with  labor  or  ma- 
terials in  the  prosecution  of  the  work. 
Mankin  t>.  U.  8.,  (1910)  215  U.  8.  533, 
30  8.  Ct.  174,  64  U.  S.   (L.  ed.)   315. 

Ttco  recoveries. —  It  was  not  intended 
under  this  statute  that  two  recoveries 
could  be  had  on  the  same  bond.  Therefore 
a  contractor  or  subcontractor  who  may 
sue  upon  the  bond  cannot  be  paid  in  full 
the  amount  of  his  contract  when  his 
subcontractor  resorts  to  the  bond  for  the 
payment  of  his  claim.  U.  S.  v.  Empire 
State  Surety  Co.,  (8.  D.  Miss.  1912)  197 
Fed.  429. 

Docket  fees. —  Each  successful  claimant 
in  an  action  on  the  bond  of  a  public  con- 
tractor, given  conformably  to  this  Act, 
may  be  allowed  the  docket  fee  authorized 
by  R.  S.  sec.  824  (title  Costs,  vol.  2,  p. 
628),  since  the  claims  are  several,  and 
represent  distinct  causes  of  action  in  dif- 
ferent parties,  although  consolidated  in  a 
single  suit.  Scranton  Title  Guaranty,  etc., 
Co.  V.  Crane  Co.,  (1910)  219  U.  8.  24,  31 
S.  Ct.  140,  66  U.  S.  (L.  ed.)  72. 

Attomesr's  fees. —  In  an  action  on  a 
bond  given  under  thie  Act  the  court  may 
in  its  discretion  allow  a  statutory  at- 
torney's fee  in  favor  of  each  claimant 
who  has  become  a  party  and  recovers  on 
his  claim  to  be  taxed  as  costs.  Title 
Guaranty,  etc.,  Co.  v.  Puget  Sound  Engine 
Works,  (C.  C.  A.  9th  Cir.  1908)  163  Fed. 
168,  89  C.  C.  A.  618. 

Amounts  due  on  bond  a  trust  fund. — 
The  provision  of  this  Act  that  only  one 
suit  shall  be  instituted  by  a  creditor  or 
creditors  and  for  notice  to  other  creditors 
of  their  rights  to  intervene,  with  the 
further  provision  that  if  the  recovery  on 
the  bond  is  inadequate  to  pay  the  amounts 
due  all  creditors  judgment  shall  be  given 
to  each  creditor  pro  rata  of  the  amount 
of  the  recovery,  has  the  effect  of  making 
the  amount  due  on  the  bond  a  trust  fund 
which  can  only  be  properly  administered 
in  equity  and  distributed  among  creditors 
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in    an    cquituble   proceeding.        U.    S.    v. 
Wells,  (E.  D.  Tenn.  1913)  203  Fed.  146. 

*'  The.  equitable  rule  of  pro  rata  distribu- 
tion existfl  not  only  between  the  United 
States  and  individual  claimants,  but  also 


aiit  between  individual  claimants  them- 
ftolves."  American  Surety  Co.  v.  Lawreace- 
ville  Cement  Co.,  (C.  C.  Me.  1899)  96 
Fed.   25. 


[Exceptional  articles  of  snbsiBtence  stores.]  •  •  •  And  hereafter 
exceptional  articles  of  subsistence  stores  for  officers  and  enlisted  men,  which 
are  to  be  paid  for  by  them,  regardless  of  condition  upon  arrival  at  posts, 
may,  under  regulations  to  be  prescribed  by  the  Secretary  of  War,  be 
obtained  by  open  purchase  without  advertising.    [28  Stat,  L.  658.] 

This  is  from  the  Army  Appropriation  Act  of  Feb.  12,  1895,  ch.  83,  under  the  appro- 
priation for  "  subsistence  of  the  army." 


[Sec.  1.]  [Post-route  maps.]  •  •  •  And  the  Postmaster-Gfeneral 
may,  in  his  discretion,  cause  the  contract  for  printing  post-route  maps  to 
be  let  for  a  term  of  four  years ;    [28  Stat.  L.  803,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  2, 
1895,  ch.  177. 

K.  S.  sec.  3735,  supra,  p.  356,  provided  that  contracts  by  any  of  the  Executive 
Departments  for  supplies  should  be  limited  to  one  year. 


[Sec.  1.]  [Postal  Ouide.]  •  •  •  And  the  Postmaster-General  may, 
in  his  discretion,  cause  the  contract  for  furnishing  the  Official  Postal  Quide 
to  be  let  for  a  term  of  four  years.    [29  Stat.  L.  176.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252. 

R.  S.  sec.  3736,  supra,  p.  356,  provided  that  contracts  by  any  of  the  Executive 
Departments  shall  be  limited  to  one  year. 


Necessity  of  advertisement. — ^A  contract 
for  furnishing  the  Post-Office  Departmenl: 
with  copies  of  the  Postal  Guide,  under  an 
appropriation  for  "  publication  of  copies  " 
thereof,  does  not  come  within  the  pro- 
vision of  R.  S.  sec.  3709,  supra,  p.  336, 
and  the  postmaster-general  is  not  required 
to  advertise  for  proposals  previously  to 
making  such  a  contract.  The  design  of  thw 
statute  in  requiring  advertisements  for 
proposals   before  making   purchases   and 


contracts  for  supplies,  is  to  invite  compe^ 
tition  among  bidders,  and  it  contemplates 
only  those  purchases  and  contracts  where 
competition  as  to  the  article  needed  is  pos- 
sible. The  Official  Postal  Guide  being  a 
copyrighted  publication,  edited,  printed, 
and  owned  by  a  particular  firm,  it  is 
manifestly  not  an  article  for  the  furnish- 
ing of  which  there  could  be  any  competi- 
tion between  that  firm  and  other  persons. 
(1881)   17  Op.  Atty.-Gen.  84. 


[Tobacco  for  the  Navy.]  •  •  •  And  the  Secretary  of  the  Navy  is 
hereby  authorized  and  directed  to  cause  advertisement  to  be  made  for 
tobacco  for  the  use  of  the  Navy,  as  the  needs  of  the  service  may  require, 
in  the  manner  prescribed  by  law  for  other  supplies.  Bidders  shall  submit 
with  their  proposals  a  sample  of  the  tobacco  which  they  propose  to  furnish, 
and  the  contract  shall,  in  the  discretion  of  the  Department,  be  awarded  to 
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the  bidder  whose  sample  is  found  by  a  board  of  officers  to  be  best  adapted 
for  use  in  the  Navy.    [29  Stai.  L.  370.] 

This  is  from  the  Naval  Appropriation  Act  of  June  10,  1896,  ch.  399.  It  superseded 
the  provisions  of  the  Act  of  March  3,  1881,  ch.  147,  21  Stat.  L.  509,  entitled  "  An  act 
to  r^ulate  the  mode  of  purchasing  tobacco  for  the  United  States  Kavy,''  as  follows: 

"  That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  directed  to  cause  all  purchr>3e3 
of  tobacco  for  the  ujse  of  the  Navy  to  be  made  in  the  city  of  Washington,  and  as  follows: 
In  the  month  of  February  or  Mardi  of  each  year  the  Secretary  of  the  Navy  shall  cause 
proposals  for  bids  for  supplying  the  Navy  wrth  tobacco  during  the  next  year  to  be 
advertised  thirty  days  in  one  daily  newspaper  in  each  of  the  cities  of  New  York,  Harris- 
burg,  Pennsylvania,  Baltimore,  Richmond,  Raleigh,  North  Carolina,  Saint  Louis,  Louis- 
ville, Nashville,  Hartford,  Connecticut,  Detroit,  Cairo,  Illinois,  and  Chicago;  said 
tobacco  to  be  manufactured  during  the  months  of  June,  July,  August,  and  September; 
the  bids  to  be  accompanied  by  samples  of  the  tobacco  which  each  bidder  may  propose 
to  furnish.  The  lowest  bid  for  furnishing  tobacco  equal  to  the  United  States  Navy 
standard  now  in  use  shall  be  accepted." 

Other  provisions  relating  to  the  purchase  of  tobacco  for  the  Navy  were  made  by 
R.  S.  sec.  3721,  supra,  p.  349. 


[Purchase  or  service  for  Department  of  Agriculture.]  •  •  •  That 
hereafter  section  thirty-seven  hundred  and  nine  of  the  Revised  Statutes 
of  the  United  States  diall  not  be  construed  to  apply  to  any  purchase  or 
service  rendered  in  the  Department  of  Agriculture  when  the  aggregate 
amount  involved  does  not  exceed  the  sum  of  fifty  dollars.    [30  Stat.  L,  957.] 

This  is  from  the  Department  of  Agriculture  Appropriation  Act  of  March  1,  1899*, 
ch.  325. 

R.  S.  sec.  3709  mentioned  in  the  text  is  given,  supra,  p.  336. 

The  Secretary  of  Agriculture  was  authorized  to  purchase  seeds,  cones,  and  nursery 
stock  without  advertising,  when  the  cost  does  not  exceed  a  certain  amount,  by  the 
Act  of  June  30,  1914,  ch.  131,  infra,  p.  401. 


[Sec.  1.]  [SuppUee  for  post-office  department.]  *  *  *  And  hereafter 
the  Postmaster-General  is  authorized  to  contract  for  a  term  not  exceeding 
four  years,  for  the  supply  of  any  or  all  articles  enumerated  under  the  head 
of  **  Supply  Division,"  when,  in  his  judgment,  it  shall  appear  to  be  for  the 
best  interests  of  the  service.    [32  Stat.  L.  114.] 

Tliis  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  663,  under 
the  appropriation  for  *'  supply  division." 

R.  S.  sec.  3735,  supra,  p.  356,  provided  that  contracts  of  any  of  the  Executive 
Departments  should  be  limited  to  one  year. 


Sec.  21.  [Provisions  in  contracts  for  liquidated  damages  for  delay.] 

That  in  all  contracts  entered  into  with  the  United  States,  after  the  date 
of  the  approval  of  this  Act,  for  the  construction  or  repair  of  any  public 
building  or  public  work  under  the  control  of  the  Treasury  Department, 
a  stipulation  shall  be  inserted  for  liquidated  damages  for  delay ;  and  the 
Secretary  of  the  Treasury  is  hereby  authorized  and  empowered  to  remit 
the  whole  or  any  part  of  such  damages  as  in  his  discretion  may  be  just  and 
equitable;  and  in  all  suits  hereafter  commenced  on  any  such  contracts  or 


396 


8  FED.  STAT.  ANN.  (2d  Ed.) 


[Contracts  for  manufacture  of  postage  stamps.]  •  •  •  That  no  con- 
tract for  the  manufacture  of  adhesive  postage  stamps,  special-delivery 
stamps,  or  books  of  stamps  shall  be  made  by  the  Government  with  any 
Department  or  Bureau  of  the  Government  below  the  cost  of  such  work  to 
the  Government.     [34  Stat.  L,  475,] 

This  and  the  foUowing  paragraph  of  the  text  are  from  the  Postal  Service  Appro- 
priation Act  of  June  26,  1906,  ch.  3546. 


[Contracts  for  envelopes  for  postal  service.]  •  •  •  The  Postmaster- 
General  is  authorized  to  extend,  for  a  period  not  exceeding  six  months, 
the  contract  for  of&cial,  registry,  and  dead-letter  envelopes  for  the  postal 
service  for  the  calendar  year  ending  December  thirty-first,  nineteen  hun- 
dred and  six;  and  thereafter  the  Postmaster-General  shall  contract,  for  a 
period  not  exceeding  four  years,  for  all  envelopes,  stamped  or  otherwise, 
designed  for  sale  to  the  public,  or  for  use  by  the  Post-Office  Department, 
the  postal  service,  and  other  Executive  Departments,  and  all  Government 
bureaus  and  establishments,  and  the  branches  of  the  service  coming  under 
their  jurisdiction,  and  may  contract  for  them  to  be  plain  or  with  such 
printed  matter  as  may  be  prescribed  by  the  Department  making  requisition 
therefor :     [34  Stat,  L.  476,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

This  paragraph  superseded  the  Act  of  Jan.  12,  1S95,  ch.  23,  $  96,  28  Stat.  L.  624, 
which  was  as  foUows: 

"  Sec.  96.  The  Postmaster-General  shall  contract  for  all  envelopes,  stamped  or  other- 
wise, designed  for  sale  to  the  public,  or  for  use  by  his  own  or  other  Departments,  and 
may  contract  for  them  to  be  plain  or  with  such  printed  matter  as  may  be  prescribed 
by  the  Department  making  requisition  therefor:  Provided^  That  no  envelope  furnished 
by  the  Government  shall  contain  any  business  address  or  advertisement.** 


Necessity  of  requisition  on  Postmaster 
General. —  The  Act  superseded  by  the  text 
construed  with  R.  S.  sees.  3709,  3710, 
«wpra,  p.  336,  did  not  prevent  the  head 
of  a  department  from  procuring  envelopes 
by  open  purchase,  where  nn  exigency  re- 
quired the  immediate  delivery  of  such 
envelopes  and  the  public  ser\'ice  might 
he  seriously  impaired  by  the  necessity  of 
a  requisition  on  the  postmaster-general. 
(1896)   21  Op.  Atty.-Gen.  J 81. 

Submission  of  question  to  attorney- 
general. — A  question  regarding  the  right 
of  heads  of  departments  to  make  open 
purchases  of  envelopes  under  the  super- 


seded Act  was  a  general  question  of  suffi- 
cient importance  to  warrant  its  submis- 
sion to  the  attorney -general  for  his  opin- 
ion thereon.  (1895)  21  Op.  Atty.-Gen. 
181. 

Effect  of  proviso. —  The  proviso  of  the 
superseded  Act  is  simply  a  specific  enact- 
ment intended  to  accomplish  the  same  gen- 
eral end  as  the  first  clause  of  the  similar 
provision  in  R.  S.  sec.  3915.  See  PosTAi. 
Service,  ante,  p.  131.  It  did  not  substan- 
tially limit  the  power  to  print  and  supply 
"  special  request  "  envelopes.  '*  Special- 
Request  "  Envelopes,  (1895)  21  Op.  Atty.- 
Gen.  119. 


An  Act  Providing  for  the  use  of  certified  checks  to  secure  compliance 

with  proposals  and  contracts  for  naval  supplies. 

[Act  of  Dec,  11,  1906,  ch,  1,  34  Stat,  L.  841.] 

[Contracts  for  naval  supplies  —  certified  check  in  lieu  of  bond.]  That 
the  Secretary  of  the  Navy  may,  in  his  discretion,  accept,  in  lieu  of  the 
written  p^uaranty  required  to  accompany  a  proposal  for  naval  supplies, 
and  in  lieu  of  the  bond  required  for  the  faithful  performance  of  a  contract 
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for  fumishing  such  supplies,  a  certified  check,  payable  to  the  order  of  the 
Secretary  of  the  Navy,  for  from  twenty-five  to  fifty  per  centum  of  the 
amount  of  such  proposal  or  contract,  the  check  to  be  held  by  the  Secretary 
of  the  Navy  until  the  requirements  of  the  proposal  or  contract  shall  be 
complied  with  and  as  a  guaranty  for  compliance  with  the  same.  [34  Stat. 
L  841.] 

This  Act  auperfieded  a  proviso  added  to  R.  S.  sec.  3719,  aupra,  p.  347,  by  the  Act 
of  May  25,  1896,  ch.  239,  29  Stat.  L.  136. 


[Purchases  in  open  market  for  naval  service.]  •  •  •  That  hereafter 
the  purchase  of  supplies  and  the  procurement  of  services  for  all  branches 
of  the  naval  service  may  be  made  in  open  market  in  the  manner  common 
among  business  men,  without  formal  contract  or  bond,  when  the  aggregate 
of  the  amount  required  does  not  exceed  five  hundred  dollars,  and  when,  in 
the  opinion  of  the  proper  administrative  officers,  such  limitation  of  amount 
is  not  designed  to  evade  purchase  under  formal  contract  or  bond,  and 
equally  or  more  advantageous  terms  can  thereby  be  secured.  [34  Stat,  L. 
1193.] 

This  is  from  the  Naval  Service  Appropriation  Act  of  March  2,  1907,  ch.  2512. 
Similar  provisions  relating  to  the  Army  Service  were  made  by  the  second  paragraph 
of  the  Act  of  June  12,  1906,  ch.  3078,  supra,  p.  396. 


[Special  purchases  of  articles  of  ordnance  property.]  •  •  •  When* 
ever  proposals  are  invited  for  the  furnishing  of  articles  of  ordnance  prop? 
erty,  the  character  of  which  or  the  ingredients  thereof  are  of  such  a  nature 
that  the  interests  of  the  public  service  would  be  injured  by  publicly  divulg- 
ing them,  the  Chief  of  Ordnance  is  authorized  to  purchase  such  articles  in 
SQch  manner  as  he  may  deem  most  economical  and  efficient.  [35  Stat,  L. 
125.] 

This  is  from  the  Army  Appropriation  Act  of  May  11,  1908,  ch.  163. 
Further  provisions  relating  to  the  purchase  of  ordnance  property  were  made  by  the 
Act  of  March  23,  1910,  ch.  115,  infra,  p.  398. 


S£0.  34.  [Contracts  to  limit  of  cost  authorized.]  That  hereafter  in  all 
cases  where  appropriations  are  made  in  part  only  for  carrying  into  effect 
the  provisions  of  legislation  authorizing  the  acquisition  of  land  for  sites  or 
for  the  enlargement  of  sites  for  public  buildings,  or  for  the  erection  or 
i^modeling,  extension,  alteration,  and  repairs  of  public  buildings,  the  Sec- 
retary of  the  Treasury,  unless  otherwise  specifically  directed,  be,  and  he 
is  hereby,  authorized  and  empowered  to  enter  into  contracts  within  the 
full  limit  of  cost  fixed  by  Congress  therefor.     [35  Stat,  L,  545.] 

This  is  from  the  Public  Buildings  Act  of  May  30,  1908,  ch.  228. 

For  general  provisions  relating  to  public  buildings,  etc.,  see  Public  Pbopebtt,  BXTZLih* 
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[Ordnance  contracts — requirements.]  •  •  •  Ordnance  contracts: 
Hereafter  whenever  contracts  which  are  not  to  be  performed  within  sixt^' 
days  are  made  on  behalf  of  the  Government  by  the  Chief  of  Ordnance,  or 
by  officers  under  him  authorized  to  make  them,  and  are  in  excess  of  five 
hundred  dollars  in  amount,  such  contracts  shall  be  reduced  to  writing  and 
signed  by  the  contracting  parties  with  their  names  at  the  end  thereof.  In  all 
other  cases  contracts  shall  be  prepared  under  such  regulations  as  may 
be  prescribed  by  the  Chief  of  Ordnance.     [36  Stat,  L.  261,] 

This  is  from  the  Army  Appropriation  Act  of  March  23,  1910,  ch.  115. 
Earlier  provisions  relating  to  purchases  of  ordnance  property  were  made  by  the 
Act  of  May  11,  1908,  ch.  163,  «ttpra,  p.  397. 


[Contracts  for  postal  cards.]  •  *  *  That  no  contract  for  the  manu- 
facture of  postal  cards  shall  be  made  by  the  Government  with  any  depart- 
ment or  bureau  of  the  Government  at  any  higher  rate  than  offered  for  the 
same  work  by  any  responsible  contractor,  nor  shall  the  bid  of  such  depart- 
ment or  bureau  be  below  the  cost  of  such  work  to  the  Government.  [3€ 
Stat,  L.  365,] 

This  is  from  the  Poartal  Service  Appropriation  Act  of  May  12,  1910,  ch.  230. 


Sec.  4.  [Supplies  for  executive  departments  —  contracts  to  be  made 
by  Secretary  of  the  Treasury  —  general  supply  committee  created  — 
duties — limitation  —  bonds  of  contractors  —  report  of  supplies  taken  — 
disbursing  officers  —  limitation — telephone  and  electric  service.]  That 
hereafter  all  supplies  of  fuel,  ice,  stationery,  and  other  miscellaneous 
supplies  for  the  executive  departments  and  other  government  establish- 
ments in  Washington,  when  the  public  exigencies  do  not  require  the  imme- 
diate delivery  of  the  article,  shall  be  advertised  and  contracted  for  by  the 
Secretary  of  the  Treasury,  instead  of  by  the  several  departments  and  estab- 
lishments, upon  such  days  as  he  may  designate.  There  shall  be  a  general 
supply  committee  in  lieu  of  the  board  provided  for  in  section  thirty-seven 
hundred  and  nine  of  the  Revised  Statutes  as  amended,  composed  of  officers, 
one  from  each  such  department,  designated  by  the  head  thereof,  the  duties 
of  which  committee  shall  be  to  make,  under  the  direction  of  the  said  Secre- 
tary, an  annual  schedule  of  required  miscellaneous  supplies,  to  standardize 
such  supplies,  eliminating  all  unnecessary  grades  and  varieties,  and  to 
aid  said  Secretary  in  soliciting  bids  based  upon  formulas  and  specifications 
drawn  up  by  such  experts  in  the  service  of  the  Government  as  the  com- 
mittee may  see  fit  to  call  upon,  who  shall  render  whatever  assistance  they 
may  require.  The  committee  shall  aid  said  Secretary  in  securing  the  proper 
fulfillment  of  the  contracts  for  such  supplies,  for  which  purpose  the  said 
Secretary  shall  prescribe,  and  all  departments  comply  with,  rules  providing 
for  such  examination  and  tests  of  the  articles  received  as  may  be  necessary 
for  such  purpose ;  in  making  additions  to  the  said  schedule ;  in  opening  and 
considering  the  bids,  and  shall  perform  such  other  similar  duties  as  he 
may  assign  to  them ;    Provided,  That  the  articles  intended  to  be  purchased 
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in  this  manner  are  those  in  common  use  by  or  suitable  to  the  ordinary  needs 
of  two  or  more  such  departments  or  establishments ;  but  the  said  Secretary 
shall  have  discretion  to  amend  the  annual  common  supply  schedule  from 
time  to  time  as  to  any  articles  that,  in  his  judgment,  can  as  well  be  thus 
purchased.  In  all  cases  only  one  bond  for  the  proper  performance  of  each 
contract  shall  be  required,  notwithstanding  that  supplies  for  more  than 
one  department  or  government  establishment  are  included  in  such  contract. 
Every  purchase  or  drawing  of  such  supplies  from  the  contractor  shall  be 
immediately  reported  to  said  committee.  No  disbursing  officer  shall  be  a 
member  of  such  committee.  No  department  or  establishment  shall  purchase 
or  draw  supplies  from  the  common  schedule  through  more  than  one  of&ce  or 
bureau,  except  in  case  of  detached  bureaus  or  offices  having  field  or  out- 
lying service,  which  may  purchase  directly  from  the  contractor  with  the 
permission  of  the  head  of  their  department :  Avd  provided  further,  That 
telephone  service,  electric  light,  and  power  service  purchased  or  contracted 
for  from  companies  or  individuals  shall  be  so  obtained  by  him.  [36  8tat. 
L.  531.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  June  17« 
1910,  ch.  297. 
R.  S.  sec.  3709  mentioned  in  the  text  is  given  mtpra,  p.  390. 


" Miscellaneoiis  supplies"  explained. — 
Fuel,  ice,  and  stationery  are  staples  re- 
quired by  every  department  and  every 
branch  of  the  se(rvice.  The  word  "mis- 
cellaneous" must  be  restricted  to  other 
supplies  of  the  same  general  nature;  in 
other  words,  to  that  cluaa  of  commodities 
which  must  be  purchased  on  a  considerable 
scale  and  used  alike  by  many  or  all  of 
the  various  departments  and  government 
establishments  in  the  city  of  Washington. 
(1894)   21  Op.  Atty.-Gen.  59. 

Power  of  Secretary  of  the  Treasury <^ — 
This  section  does  not  make  it  mandatory 
upon  the  Secretary  of  the  Treasury  to 
irarchase  all  supplies  required  by  the 
several  executive  departments,  of  the 
character  named  in  that  Act,  regardless 
of  whether,  as  prescribed  by  the  first  pro- 
viso thereof,  such  articles  are  "  in  common 
use  by  or  suitable  to  the  ordinary  needs 
of  two  or  more  such  departments  or  estab- 
lishments." The  power  given  the  secre- 
tary to  add  other  articles  to  the  common 
supply  schedule  is  discrc'tionary.  If  he 
does  not  choose  to  exercise  the  power  and 
add  to  it  after  his  attention  is  called  to 
the  matter,  then  the  department  or  estab- 
lishment concerned  may  purchase  the 
article  in  the  manner  theretofore  author- 
ised by  law;  but  if  he  does  add  it  to  the 
schedule,  it  must  be  purchased  through 
the  general  supply  committee.  ( 1911 )  28 
Op.  Atty.-Gen.  673. 

The  Secretary  of  the  Treasury  has  au- 
thority to  amend  the  annual  common  sup- 
ply schedule  by  adding  other  articles  of 


the  character  covered  by  the  Act  at  any 
time  during  the  year  that  he  may  deem 
proper.     (1911)  28  Op.  Atty.-Gen.  573. 

Supply  bureaus. —  The  provision  that 
"  no  '  department  or  establishment  shall 
purchase  or  draw  supplies  from  the  com- 
mon schedule  through  more  than  one  office 
or  bureau  "  does  not  limit  the  number  of 
supply  bureaus  or  offices  in  the  several 
departments  and  establishments.  (1911) 
28  Op.  Atty.-Gen.  573. 

Detached  bureaus  or  offices  having  a 
field  of  outlying  service  may,  by  permis- 
sion of  the  head  of  the  department  under 
this  section,  order  all  their  supplies  di- 
rectly from  the  contractor,  whether  needed 
for  use  in  the  city  of  Washington  or  else- 
where.     (1910)    28  Op.  Atty.-Gen.  380. 

The  Bureau  of  Engraving  and  Printing 
is  subject  to  the  provisions  of  this  section, 
and  supplies  for  that  bureau,  of  the  char- 
acter mentioned  in  the  Act,  mu^t  be  con- 
tracted for  and  purchased  in  accordance 
with  its  terms.  (1910)  28  Op.  Atty.-Gen. 
380. 

Proviso  construed. —  The  word  *'  him  " 
in  the  last  proviso  of  this  section  refers 
to  the  Secretary  of  the  Treasury,  and  the 
word  "  so  "  refers  to  the  method  of  con- 
tracting for  other  supplies,  which  method 
is  to  be  followed  in  contracting  for  tele- 
phone, electric  light  and  power  service. 
(1910)  28  Op.  Atty.-Gen.  380. 

The  government  of  the  District  of 
Columbia  doe^  not  come  within  the  appli- 
cation of  this  section.  (1910)  28  Op. 
Atty.-Gen.  438. 


[Purchases  or  services  for  District  of  Columbia.]    •    •    •    Hereafter 
section  thirty-seven  hundred  and  nine  of  the  Revised  Statutes  of  the  United 
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States  shall  not  be  construed  to  apply  to  any  purchase  or  service  rendered 
for  the  District  of  Columbia  when  the  aggregate  amount  involved  docs  not 
exceed  the  sum  of  twenty-five  dollars.     [36  Stat.  L.  975,] 

ThiB  is  from  the  District  of  Columbia  Appropriation  Act  of  March  2,  1911^  ch.  192. 
R.  S.  sec.  3709  mentioned  in  the  text  is   given  9U/pra,  p.  336. 


[Sec.  1.]  [Contracts  for  canceling  xnachineB  —  equipages  for  delivery 
service,  etc.]  •  •  •  That  hereafter  the  Postmaster  General  may,  in  his 
discretion,  enter  into  contracts  for  a  period  of  not  exceeding  four  years  for 
the  rental  of  canceling  machines,  for  the  hire  of  the  equipages  for  the  City 
Delivery  Service,  for  the  collection  service  by  means  of  boxes  attached  to 
street  cars,  and  for  the  steamboat  and  other  equipment  necessary  for  the 
Detroit  River  postal  service.    [36  Stat.  L,  1333.] 

This  is  a  provision  oi  the  Postal  Service  Appropriation  Act  of  March  4,  1911,  ch.  241. 
Similar  provisions  have  appeared  in  like  appropriation  acts  for  preceding  years. 
Subsequent  provisions  relating  to  contracts  for  canceling  machines,  were  made  by 
the  Act  of  March  9,  1914,  ch.  93,  infra,  p.  401. 


An  Act  Authoruing  the  Secretary  of  the  Navy  to  make  partial  payments 

for  work  already  done  under  public  contracts. 

[Act  of  Aug.  22,  1911,  ch.  42,  37  Stat.  L.  32.] 

[Contracts  made  under  Navy  Department — partial  payment.]    That 

the  Secretary  of  the  Navy  be,  and  he  hereby  is,  authorized,  in  his  discretion, 
to  make  partial  payments  from  time  to  time  during  the  progress  of  the 
work  under  existing  contracts  and  all  contracts  hereafter  made  under  the 
Navy  Department  for  public  purposes,  but  not  in  excess  of  the  value  of 
work  already  done ;  and  the  contracts  hereafter  made  shall  provide  for  a  lien 
in  favor  of  the  Government,  which  lien  is  hereby  made  paramount  to  all 
other  liens,  upon  the  articles  or  thing  contracted  for  on  account  of  all  pay- 
ments so  made :  Provided,  That  partial  payments  shall  not  be  made  under 
such  contracts  except  where  stipulated  for,  and  then  only  in  accordance 
with  contract  provisions.     [37  Stat.  L.  32.] 

A  similar  provision  was  contained  in  the  Navy  Appropriation  Act  of  March  4,  1911, 
ch.  230,  36  Stat.  L.  1267.  That  provision,  however,  was  repealed  by  Res.  of  Aug.  14, 
1911,  No.  6,  37  Stat.  L.  38. 


Sec.  2.  [Contracts  for  supplies  with  persona  combining  to  fix  prices^ 
etc.,  forbidden.]  No  contract  for  furnishing  supplies  to  the  Post  Office 
Department  or  the  postal  service  shall  be  made  with  any  person  who  has 
entered,  or  proposed  to  enter,  into  any  combination  to  prevent  the  making 
of  any  bid  for  furnishing  snch  supplies,  or  to  fix  a  price  or  prices  there- 
for, or  who  has  made  any  agreement,  or  given  or  performed,  or  promised  to 
give  or  perform,  any  consideration  whatever  to  induce  any  other  person 
not  to  bid  for  any  such  contract,  or  to  bid  at  a  specified  price  or  prices 
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thereon ;  and  if  any  person  so  offending  is  a  contractor  for  furnishing  such 
supplies,  his  contract  may  be  annulled,  and  the  person  so  offending  shall 
be  liable  to  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five 
thousand  dollars,  and  may  be  further  punished,  in  the  discretion  of  the 
court,  by  imprisonment  for  not  less  than  three  months  nor  more  than  one 
year.    [37  Stat.  L.  553,] 

This  is  a  part  of  section  2  of  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912, 
eh.  389. 


[Contracts  to  be  awarded  by  itenu.]  •  •  •  That  from  and  after  the 
passage  of  this  Act  all  awards  of  contracts  for  provisions  for  the  Navy  shall 
be  made  by  individual  items  j  the  contract  for  each  item  being  awarded  to 
the  lowest  responsible  bidder.    [37  Stat.  L,  904.] 

This  is  from  the  Navy  Appropriation  Act  of  March  4,  1913,  ch.  148. 


[Oontracte  for  caxuseling  maefaines  for  postal  service.]  •  •  •  That 
hereafter  no  contract  shall  be  made  for  any  canceling  machine  for  more 
than  $270  per  annum,  including  repairs  on  said  machine,  and  that  all  con- 
tracts entered  into  shall  be  let  after  having  advertised  for  bids  and  shall 
be  awarded  on  the  basis  of  cheapness  and  efficiency.    [38  Stat.  L.  303.] 

This  is  from  the  Postal  Appropriation  Act  of  March  9,  1914,  ch.  33. 
Similar  provisions  have  appeared  in  like  Appropriation  Acts  for  preceding  years. 
Former  provisions  relating  to  the  rental  of  canceling  machines  were  made  by  the 
Act  of  March  4,  1911,  ch.  241,  g  1,  mpra,  p.  400. 


[Seeds,  cones,  and  nursery  stock  without  advertisiiig.]  •  •  *  That 
hereafter  the  Secretary  of  Agriculture  may  procure  such  seed,  cones,  and 
nursery  srtock  by  open  purchase,  without  advertisements  for  proposals, 
whenever  in  his  discretion  such  method  is  most  economical  and  in  the  public 
interest  and  when  the  cost  thereof  will  not  exceed  $500.    [38  Stat.  L.  429.] 

This  is  a  proviso  of  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131, 
foUoiring  an  appropriation  for  "  the  purchase  of  tree  seed,  cones,  and  nursery  stock, 
for  seeding  and  tree  planting  within  national  forests,  and  for  experiments  and  investi- 
gations necessary  for  such  seeding  and  tree  planting." 

Other  provisions  with  respect  of  purchases  for  the  Department  of  Agriculture,  were 
made  by  the  Act  of  March  1,  1S99,  ch.  326,  supra,  p.  393. 


[Sec,  1.]  [Printmsr  for  Quartermaster's  Department.]  •  •  •  That 
no  part  of  the  appropriations  for  the  Quartermaster  Corps  sh^U  be 
expended  on  printing  unless  the  same  shall  be  done  at  the  Government 
Printing  OflSce,  or  by  contract  after  due  notice  and  competition,  except  in 
such  cases  as  the  emergency  will  not  admit  of  the  giving  notice  of  competi- 
tion, and  in  cases  where  it  is  impracticable  to  have  the  necessary  printing 
done  by  contract  the  same  may  be  done,  with  the  approval  of  the  Secretary 
8  F.  S.  A.— 14 
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of  War,  by  the  purchase  of  material  and  hire  of  the  necessary  labor  for  the 
purpose.     [38  Stat.  L.  1073,] 

This  and  the  following  paragraph  of  the  text  are  from  the  Army  Appropriation  Act 
of  March  4,  1^16,  ch.   143. 

ProviaionB  simiktr  to  those  of  this  paragraph  have  appeared  in  like  Appropriation 
Acts  for  a  number  of  years. 

[Certain  contracts  to  be  reduced  to  writing.]  •  •  •  That  hereafter 
whenever  contracts  which  are  not  to  be  performed  within  sixty  days  are 
made  on  behalf  of  the  Government  by  the  Quartermaster  General,  or  by 
officers  of  the  Quartermaster  Corps  authorizd  to  make  them,  and  are  in 
excess  of  $500  in  amount,  such  contracts  shall  be  reduced  to  writing  and 
signed  by  the  contracting  parties.  In  all  other  cases  contracts  shall  be 
entered  into  under  such  regulations  as  may  be  prescribed  by  the  Quarter- 
master General :    [38  Stat.  L.  1078.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


n.   THE  RETURNS   OFFICE 

Sec.  512.  [Betuma  office.]  The  Secretary  of  the  Interior  shall  from 
time  to  time  provide  a  proper  apartment,  to  be  called  the  Returns  Office, 
in  which  he  shall  cause  to  be  filed  the  returns  of  contracts  made  by  the 
Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary  of  the 
Interior,  and  shall  appoint  a  clerk  of  the  first  class  to  attend  to  the  same. 
[B.  S.] 

Act  of  June  2,  1802,  ch.  93,  12  Stat.  L.  412. 

Sections  512-515  constitute  chapter  8  entitled  "The  Returns  Office"  of  title  11 
entitled  "  The  Department  of  the  Interior  *'  of  the  Revised  Statutes. 

Sec.  513.  [Clerk  to  file  returns.]  The  clerk  of  the  Returns  Office  shall 
file  all  returns  made  to  the  Office,  so  that  the  same  may  be  of  easy  access, 
keeping  all  returns  made  by  the  same  officer  in  the  same  place,  and  number- 
ing them  in  the  order  in  which  they  are  made.    [B.  S.] 

Act  of  June  2,  1862,  ch.  93,  12  Stat.  L.  412. 

Sec.  514.  [Indexes.]  The  clerk  of  the  Returns  Office  shall  provide  and 
keep  an  index-book,  with  the  names  of  the  contracting  parties,  and  the 
number  of  each  contract  opposite  to  the  names ;  and  shall  submit  the  index- 
book  and  returns  to  any  person  desiring  to  inspect  it.    [B.  8.] 

Act  of  June  2,  1862,  ch.  93,  12  Stat.  L.  412. 

Sec.  51 5.  [Copies  of  returns.]  The  clerk  of  the  Returns  Office  shall  fur- 
nish copies  of  such  returns  to  any  person  paying  therefor  at  the  rate  of  five 
cents  for  every  one  hundred  words,  to  which  copies  certificates  shall  be 
appended  in  every  case  by  the  clerk  making  the  same,  attesting  their  cor- 
rectness, and  that  each  copy  so  certified  is  a  full  and  complete  copy  of  the 
return.    [B.  8.] 

Act  of  June  2,  18^,  ch.  93,  12  Stat.  L.  412, 
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R.  S.  3693.  Payment  in  Coin,  404. 

R.  S.  3694.  Application  of  Coin  Paid  for  Duties ^  404.  • 

R.  S.  3688.  Public  Debt,  405. 

R.  S.  3695.  Cancellation  of  Bonds  Redeeme  I  or  Paid,  405* 

R.  S.  3696.  Addition  to  Sinking-Fund,  405. 

R.  S.  3698.  Payment  of  Interest,  406. 

R.  S.  3699.  Anticipation  of  Interest,  407. 

R.  S.  3700.  Purchase  of  Coin,  407. 

R-  S.  3701.  Exemption  from  Taxation,  407. 

R.  S.  3702.  Duplicate  for  Bonds  Destroyed,  410. 

R.  S.  3703.  Indemnity  far  Destroyed  Bond,  411. 

R.  S.  3704.  Duplicate  of  Lost  Registered  Bond  May  be  Issued,  411. 

R.  S.  3705.  Indemnity  for  Missing  Bond,  412. 

R.  S.  3706.  Exchxmge  of  Registered  for  Coupon  Bonds,  412. 

R.  S.  3707.  CredU  to  Officers  for  Stolen  Notes,  412. 

Act  0}  June  20,  1874y  ch.  3X8,  412. 

Sec.  4'  Repeal  of  Permanent  Appropriation  for  National  Loan  —  Annual 
Estimates  of  Appropriations  Required,  412. 

Act  of  March  S,  1881,  ch.  133  {Bond  Purchase  Clause),  413. 

Sec.  2.  Application  of  Surplus  Moneys  to  Redemption  of  Bonds,  413. 

Adof  June  13, 1898,  ch.  448,  4U. 

Sec.  32  Loans  to  Meet  Public  Indebtedness  —  Certijicates  —  Limitation  — 
Counterfeiting,  etc.,  414. 

Ad  of  March  14, 1900,  ch.  4t,  414. 

Sec.  11.  Five,  Four,  arid  Three  Per  Cent.  Bonds  Received  in  Exchange  for 
Two  Per  Cent.  Bonds,  414. 

Ad  of  June  28,  1902,  ch.  1302,  416. 

See.  8.  Panama  Canal  —  Bond  Issue  to  Defray  Expenses  —  Interest  — 
Exemption  from  Taxation  —  Disposal,  416. 

Ad  of  Dec.  21, 1905,  ch.  3,  416. 

Sec.  1.  Panama  Canal  —  Rights,  etc.,  Accorded  to  Bonds  Issued  for 
Construction,  416. 

Ad  of  Aug.  5,  1909,  ch.  6,  417. 

Sec.  39.  Panama  Canal  —  Additional  Issue  of  Bonds  for  Construction  — 
Denominations  —  Interest  —  Exemption  from  Taxation  — 
Disposal  —  Issue  of  Two  Per  Cent.  Bonds  Repealed,  417. 

Ad  of  Feb.  4,  1910,  ch.  25,  418. 

Sec.  1.  Bonds,  etc.,  of  United  States —  Principal  and  Interest  Payable 
in  Gold,  418. 

2.  Exemption  from  Taxes  —  Appropriation  for  Expenses  of  Issue, 

etc.,  418. 

3.  Repeal,  418. 

kd  of  March  2, 1911,  ch.  195,  418. 

Panama  Canal  Bonds  —  Not  Receivable  for  National  Bank  Circidoticn^ 
418. 
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CROSS-REFERKIfCES 

Issue  and  Redemption  of  United  States  Notes,  Treasury  Notes,  etc.,  see 

COINAGE,  MINTS  AND  ASSAY  OFFICES;  CVBBENCY. 
National  Bank  Securities,  see  NATIONAL  BANKS. 


Sec.  3693.  [Payment  in  coin.]  The  faith  of  the  United  States  is 
solemnly  pledged  to  the  payment  in  coin  or  its  equivalent  of  all  the  obliga- 
tions of  the  United  States  not  bearing  interest,  known  as  United  States 
notes,  and  of  all  the  interest-bearing  obligations  of  the  United  States,  except 
in  cases  where  the  law  authorizing  the  issue  of  any  such  obligations  has 
expressly  provided  that  the  same  may  be  paid  in  lawful  money  or  other 
currency  than  gold  and  silver.  But  none  of  the  interest-bearing  obliga- 
tions not  already  due  shall  be  redeemed  or  paid  before  maturity,  unless  at 
such  time  United  States  notes  are  convertible  into  coin  at  the  option  of  the 
holder,  or  unless  at  such  time  bonds  of  the  United  States  bearing  a  lower 
rate  of  interest  than  the  bonds  to  be  redeemed  can  be  sold  at  par  in  coin. 
The  faith  of  the  United  States  is  also  solemnly  pledged  to  make  provisions 
at  the  earliest  practicable  period  for  the  redemption  of  the  United  States 
notes  in  coin.    [B.  8.] 

Act  of  March  18,  1869,  ch.  1,  16  Stat.  L.  1. 

Sections  3693-3708  conatitute  title  42  of  the  Revised  Statutes,  entitled  "  The  Public 
Debt.*'  R.  S.  sec.  3708  waA  incorporated  in  Penal  Laws,  §  177  and  repealed  by  section 
341  thereof.    See  Penal  Laws. 


Compromised  claim. —  Parties  having 
claims  against  the  United  States  which 
are  disputed  by  the  officers  authorized  to 
adjust  the  same,  may  compromise  the 
claim,  and  may  accept  payment  in  a  differ- 
ent medium  from  that  promised,  or  may 
accept  a  smaller  sum  than  that  claimed; 
and  where  it  appears  that  the  claimant 
voluntarily  entered  into  a  compromise 
and  accepted  payment  in  full  in  a  differ- 
ent medium  from  that  promi^d,  or  ac- 
cepted a  smaller  sum  than  that  claimed 
and  executed  a  discharge  in  full  for  the 
whole  claim,  or  voluntarily  surrendered 
to  the  proper  officer  the  evidences  of  the 
claim  for  cancellation,  he  cannot  subse- 
quently sue  the  United  States  and  recover 
in  the  Court  of  Claims  for  any  part  of 
the  claim  voluntarily  relinquished  in  the 
compromise.  Savage's  Case,  11  Ct.  CI. 
215,  citing  Sweeny  i;.  U.  S.,  (1873)  17 
Wail.  75,  21  U.  S.  (L.  ed.)  575;  U.  S.  v. 
Child,  (1871)  12  Wall.  232,  20  U.  S.  (L. 
ed.)  360;  U.  S.  i>.  Justice,  (1872)  14  Wall. 
536,  20  U.  S.   (L.  ed.)   753. 


Payment  in  different  medium  or  by 
smaUer  sum. —  The  unconditional  accept- 
ance of  a  medium  of  payment  different 
from  that  promised  by  the  United  States, 
or  absolute  acceptance  of  a  smaller  sum 
from  the  Secretary  of  the  Treasury  than 
the  one  claimed  from  the  United  States, 
even  in  a  case  where  the  amount  relin- 
quished is  large,  docs  not  leave  the  United 
States  open  to  further  claim  on  the 
ground  of  duress,  if  the  acceptance  of  the 
different  medium  or  the  smaller  sum  is 
voluntary,  and  without  intimidation,  and 
with  a  full  knowledge  of  the  circum- 
stances; nor  is  the  case  changed  if  it  ap- 
pears that  the  claimant  was  induced  to 
accept  the  different  medium  or  the  smaller 
sum  in  full  as  a  means  to  secure  an  earlier 
payment  of  the  claim  •than  he  could  other- 
wise hope  to  procure.  Savage *s  Case,  11 
Ct.  CI.  215,  citing  Mason  v.  U.  S.,  (1873) 
17  Wall.  67,  21  U.  S.  (L.  ed.)  564. 


Sec.  3694.  [Application  of  coin  paid  for  duties.]  The  coin  paid  for 
,  duties  on  imported  goods  shall  be  set  apart  as  a  special  fund,  and  shall  be 
applied  as  follows : 

.    First.  To  the  payment  in  coin  of  the  interest  on  the  bonds  and  notes  of 
the  United  States. 
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Second.  To  the  purchase  or  payment  of  one  per  centum  of  the  entire 
debt  of  the  United  States,  to  be  made  within  each  fiscal  year,  which  is  to  be 
set  apart  as  a  sinking-fund,  and  the  interest  of  which  sdiall  in  like  manner 
be  applied  to  the  purchase  or  payment  of  the  public  debt,  as  the  Secretary 
of  the  Treasury  shall  from  time  to  time  direct. 

Third.  The  residue  to  be  paid  into  the  Treasury,    [R.  8.] 

Act  of  Feb.  25,  1862,  ch.  33,  12  Stat.  L.  340. 
See  also  the  following  R.  S.  Bee.  3688. 

Sec.  3688.  [Public  debt.]  There  is  appropriated  annually,  out  of  the 
receipts  for  duties  on  imported  merchandise,  a  sum,  for  the  payment  of 
the  public  debt,  equal  to  the  interest  on  all  bonds  belonging  to  the  sinking 
fmid.    [R.8.] 

Act  of  July  14,  1870,  ch.  266,  19  Stat.  L.  273,  274. 
See  the  preceding  R.  S.  sec.  3694. 

Sec.  3695.  [Cancellation  of  bonds  redeemed  or  paid.]  All  bonds 
applied  to  the  sinking-fund,  and  all  other  United  States  bonds  redeemed  or 
paid  by  the  United  States,  shall  be  canceled  and  destroyed.  A  detailed 
record  of  the  bonds  so  canceled  and  destroyed  shall  be  first  made  in  the 
books  of  the  Treasury  Department.  The  amount  of  the  bonds  of  each  class 
that  have  been  canceled  and  destroyed  shall  be  deducted  respectively  from 
the  amount  of  each  class  of  the  outstanding  debt  of  the  United  States. 
[R,  8.] 

Act  of  July  14,  1870,  ch.  266,  16  Stat.  L.  273. 

Sec  3696.  [Addition  to  sinking-fund.]  In  addition  to  other  amounts 
that  may  be  applied  to  the  redemption  or  payment  of  the  public  debt,  an 
amount  equal  to  the  interest  on  all  bonds  belonging  to  the  sinking-fund  shall 
he  applied,  as  the  Secretary  of  the  Treasury  shall  from  time  to  time  direct, 
to  the  payment  of  the  public  debt.    [jB.  8.] 

Act  of  July  14,  1870,  ch.  266,  16  Stat.  L.  278. 

S.  S.  sec  3697.  This  section  was  as  follows: 

"  Sec.  3697.  [Redemption  of  sias  per  cent  bonds.]  The  Secretary  of  the  Treasury 
is  authorized,  with  any  coin  in  the  Treasury  which  he  may  lawfully  apply  to  such 
purpose,  or  which  may  he  derived  from  the  sale  of  any  of  the  bonds  which  he  may  be 
authorized  to  dispose  of  for  that  purpose,  to  pay  at  par  and  cancel  anv  six  per  centum 
bonds  of  the  United  States  of  the  kind  known  as  five-twenty  bonds,  which  have  become 
or  shall  hereafter  become  redeemable  by  the  terms  of  their  issue.  But  the  particular 
bonds  so  to  be  paid  and  canceled  shall  in  all  cases  be  indicated  and  specified  by  class, 
date,  and  number,  in  the  order  of  their  numbers  and  issue,  beginning  with  the  first 
numbered  and  issued,  in  a  public  notice  to  be  given  by  the  Secretary  of  the  Treasury, 
and,  in  three  months  after  the  date  of  such  public  notice,  the  interest  on  the  bonds 
Eo  selected  and  advertised  to  be  paid  shall  cease." 

Act  of  July  14,  1870,  ch.  256,  16  Stat.  Ia  273. 

It  is  now  obsolete. 


Decisions  under 'R.  S.  see.  3697  —  Nature 
of  Act. —  R.  S.  sec.  3697  was  merely  an 
Act  providing  for  redemption  in  contra- 
distinction from  a  payment.  Morgan  v. 
U.  S.,  (1885)  113  U.  S.  476,  5  S.  Ct.  588, 
28  U.  S.  (L.  ed.)  1044;  Stewart  v.  Henry 
County,   (W.  D.  Mo.   1895)    66  Fed.  127. 

KegotiabiUty  of  bonds.—"  The  Acts  of 
Congress  under  which  these  and  similar 


bonds  of  the  United  States  were  author- 
ized and  issued,  do  not  in  terms  attach 
to  them  the  legal  quality  of  negotiable 
securities;  but  they  are  such  in  form  and 
fact  and  obviously  for  the  purpose  of  giv- 
ing them  the  highest  credit  and  the 
widest  and  most  unfettered  currency  by 
passing  by  delivery,  with  a  title  unim- 
peachable in  the  hands  of  bona  fide  pur- 
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chasers  for  value."  Morgan  r.  U.  S., 
(1886)  113  U.  S.  476,  5  S.  Ct.  588,  28 
U.  S.   (L.  ed.)   1044. 

Legal  effect  of  call  for  redemption. — 
"The  bond  becomes,  after  the  maturity 
of  a  call  for  redemption,  payable  at  the 
option  of  the  holder  on  demand,  but  with- 
out future  interest,  at  any  time  prior  to 
the  day  fixed  for  ultimate  payment,  when 
it  becomes  unconditionally  due.  The  con- 
struction which,  after  the  maturity  of 
such  a  call,  reads  the  contract  as  if  the 
day  when  interest  is  to  cease  had  been 
originally  inserted  as  the  day  of  ultimate 
payment,  coniounds  and  obliterates  the 
express  distinction  made  in  the  law  itself 
between  redeemability  and  payability,  and 
rewrites  the  contract  upon  a  different 
basis.  The  legal  effect  of  the  call  un- 
doubtedly is  to  entitle  the  holder  to  de- 
mand payment  at  its  maturity,  and,  even 
though  not  demanded,  to  exonerate  the 
government  from  liability  for  interest  ac- 
cruing after  that  date;  but,  consistently 
with  the  terms  of  the  statutes,  and  the 
obvious  purposes  in  view  in  the  original 
creation  and  issue  of  the  securities  in  the 
form  adopted,  it  cannot  be  that  the  legal 
effect  of  such  a  call  for  the  purpose  of 
redemption  is  the  same  as  if  the  bond  had 
been  originally  framed  as  an  obligation 
to  pay  absolutely  on  a  day  previously 
fixed."  Morgan  v.  U.  S.,  (1885)  113  U. 
S.  476,  5  S.  Ct.  588,  28  U.  S.  (L.  ed.) 
1044,  reversing  (1883)  18  Ct.  CI.  386. 

Value  of  bonds  on  call  for  redemption. 
—  By  calling  in  the  five-twenty  bonds  for 
redemption  they  are  made  equal  in  value 
as  money  to  par  and  interest  then  due. 
Morgan  t?.  U.  S.,  (1885)  113  U.  S.  476, 
5  S.  Ct.  588,  28  U.  S.  (L.  ed.)   1044. 

Effect  of  caU  on  negotiability.— After 
a  bill  or  note  is  due,  it  comes  disgraced 
to  the  indorsee.  No  such  presumption 
arises  to  affect  the  title  of  a  holder  of  the 
bonds  of  the  United  States  acquired  by 
a  bona  fide  purchaser  for  value  prior  to 
the  date  fixed  in  the  bonds  themselves  for 
their  ultimate  payment;  the  only  change 
in  the  original  effect  of  the  contract  by 
the  exercise  of  the  right  of  earlier  re- 
demption is  to  stop  the  obligation  to  pay 
future  interest.  And  as  against  one 
choosing  for  any  purpose  of  his  own  to 
retain  his  bond  as  a  continuing  security 
for  the  value  it  always  presents,  having 
inapressed  upon  it  by  the  law  of  its  cre- 
ation the  faculty  of  passing  from  hand  to 
hand  as  money  and  therefore  just  as  use- 


ful in  the  pursuits  of  trade  and  the  ex- 
change of  commerce  and  banking  as  so 
much  money  in  the  form  of  coin  or  bank 
notes,  and  more  convenient  because  more 
portable,  no  such  presumption  can  be 
entertained  on  the  ground  that  its  con- 
tinued circulation  is  not  in  the  due  course 
of  business,  that  it  has  fully  performed  all 
its  intended  functions  and  that  it  has 
been  in  any  sense  dishonored  by  a  re- 
fusal on  the  part  of  the  obligor  to  fulfil 
its  obligation.  Morgan  v.  V.  S.,  (188.1) 
113  U.  S.  476,  5  S.  Ct.  588,  28  U.  S.  (L. 
ed.)   1044,  reversing  (1883)  18  Ct.  a.  386. 

Effect  of  caU  on  interest  and  maturity. 
— "  That  law  gives  to  the  holder  three 
months  after  the  date  of  the  call  for  re- 
demption within  which  to  present  his 
bonds  for  payment  or  exchange  with  in- 
terest to  the  date  of  redemption;  but  the 
only  penalty  it  prescribes,  if  the  holder 
chooses  to  retain  his  original  security,  is 
the  loss  of  future  interest.  In  no  other 
respect  does  it  alter  the  original  contract. 
It  seeks  to  impose  upon  it  no  other  dis- 
ability, nor  take  from  it  any  other  im- 
munity. It  stands,  therefore,  upon  its 
statutory  basis  as  a  bond  redeemable  at 
the  Treasury  on  demand,  without  interest 
after  the  maturity  of  the  call,  payable 
according  to  its  original  terms  and  not 
overdue  in  the  conunercial  sense  till  after 
the  day  of  unconditional  payment."  Mor- 
gan f?,  U.  S.,  (1885)  113  U.  S.  476,  6  S. 
Ct.  688,  28  U.  S.  ( L.  ed. )  1044,  reversing 
(1883)    18  Ct.  CI.  386. 

Effect  of  stopping  interest. — ^"The  fact 
that  interest  was  to  cease  to  accrue  three 
m(mthB  after  the  date  of  call  had  no  ten- 
dency to  discredit  the  bonda  or  affect  the 
title  of  a  bona  fide  purchaser  for  value  in 
the  due  course  of  trade."  Morgan  i>.  U. 
S.,  (1885)  113  U.  S.  476,  6  S.  Ct.  588, 
28  U.  S.  (L.  ed.)  1044,  reversing  (1883) 
18  Ct.  CI.  386, 

flow* long  bond  might  be  held. — ''Any 
holder  had  a  right  without  prejudice,  ex- 
cept as  to  loss  of  interest,  to  wait  without 
demand  for  the  whole  period,  at  the  ex- 
piration of  which  the  bond  was  uncondi- 
tionally payable."  Morgan  v.  U.  S., 
(1886)  113  U.  S.  476,  5  S.  Ct  688,  28 
U.  S.  (L.  ed.)   1044. 

Notice. — "  The  method  of  giving  such 
public  notice  by  the  department  is  by 
advertisement  in  newspapers  selected  by 
it."  Stewart  v.  Henry  County,  (W.  D. 
Mo.   1895)   66  Fed.  127. 


Sec.  3698.  [Payment  of  interest.]  The  Secretary  of  the  Treasury  shall 
cause  to  be  paid,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, any  interest  falling  due,  or  accruing,  on  any  portion  of  the  public 
debt  authorized  by  law.    [B.  S.] 

Act  of  Feb.  9,  1847,  ch.  7,  9  Stat.  L.  123. 

A  permanent  appropriation  for  the  payment  of  interest  on  the  public  debt  wa« 
made  by  R.  S.  sec.  3689  given  in  Estimates,  Appropriations  and  Refobts.  vol.  3. 
pp.  141-143.  ' 
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Sec  3699.  [Anticipation  of  interest.]  The  Secretary  of  the  Treasury 
may  antieipate  the  payment  of  interest  on  the  public  debt,  by  a  period  not 
exceeding  one  year,  from  time  to  time,  either  with  or  without  a  rebate  of 
interest  upon  the  coupons,  as  to  him  may  seem  expedient ;  and  he  is  author- 
ized to  dispose  of  any  gold  in  the  Treasury  of  the  United  States,  not  neces- 
sary for  the  payment  of  interest  of  the  public  debt.  The  obligation  to 
create  the  sinking-fund  shall  not,  however,  be  impaired  thereby.     [B.  S.] 

Res.  No.  20  of  March  17,  1864,  13  Stat.  L.  401. 


Extent  of  authority  granted.— ''The 
authority  given  by  this  section  is  full  and 
ample  to  dispose  of  the  gold  not  needed 
for  the  payment  of  interest  on  the  public 
debt  in  any  manner  that  the  secretary  of 
the  treasury  may  deem  most  for  the  pub- 
lic interests.  No  limitation  is  prescribed 
as  to  notice  to  be  given  by  him,  or  as  to 
the  amounrt  which  he  may  sell,  other  than 
the  one  indicated."  ( 1877 )  16  Op.  Atty.- 
Geii.413. 


Authority  to  fix  price  of  gold.— The 
Secretary  of  the  Treasury  has  authority 
under  this  section  to  flx  a  currency  price 
for  disposing  of  gold  within  a  limited 
period,  subject  to  his  power  at  any  time 
to  terminate  the  period  for  which  the 
limit  was  made  or  to  change  such  price 
so  as  to  conform  to  the  market  rate. 
(1877)  15  Op.  Atty.-Gen.  413. 


Sec.  3700.  [Purohase  of  coin.]  The  Secretary  of  the  Treasury  may 
purchase  coin  with  any  of  the  bonds  or  notes  of  the  United  States,  author- 
ized by  law,  at  such  rates  and  upon  such  terms  as  he  may  deem  most  advan- 
tageous to  the  public  interest.    [B,  8,] 

Act  of  March  17,  1802,  ch.  46,  12  Stat.  L.  370. 


Sec.  3701.  [Exemption  from  taxation.]  All  stocks,  bonds,  Treasury 
notes,  and  other  obligations  of  the  United  States,  shall  be  exempt  from  taxa- 
tion by  or  under  State  or  municipal  or  local  authority.    [B,  8.] 

Act  of  Feb.  25,  1802,  ch.  33,  12  Stat.  L.  346;  Act  of  March  3,  1863,  ch.  73,  12  Stat. 
L.  710;  Act  of  March  3,  1864,  ch.  17,  13  Stat.  L.  13;  Act  of  June  30,  1864,  ch.  172,  13 
Stat.  L.  218;  Act  of  Jan.  28,  1865,  ch.  22,  13  Stat.  L.  425;  Act  of  March  3,  1865,  ch.  77, 
13  Stat.  L.  469;  Act  of  July  14,  1870,  ch.  266  ,16  SUt.  L.  272. 

The  circulating  notes  of  national  banking  associations  and  United  States  legal  tender 
notes  and  other  notes  and  certificates  of  the  United  States  payable  on  demand  and 
circulating  or  intended  to  circulate  as  currency  were  made  subject  to  t^ation  as 
money  on  hand  or  on  deposit  under  the  laws  of  any  state  or  territory  by  the  Act  of 
Aug.  13,  1894,  ch.  281,  f  1,  given  in  Cubbency,  vol.  2,  p.  709. 


In  s;eiieraL — "  From  the  time  when 
McCuUoch  f7.  Maryland,  [1819]  4  Wheat. 
316  [4  U.  S.  (L.  ed.)  679],  was  decided, 
an  unbroken  line  of  cases  adopting  the 
principles  of  that  decision,  has  established 
the  inherent  nontaxability  by  the  states 
of  property  held  by  the  United  States,  and 
of  boards  and  obligations  issued  by  the 
United  States  and  held  by  individuals  or 
corporations,  except  by  permission  of  the 
United  States."  Howard  Sav.  Imrt.  i?. 
Newark,  (1899)  63  N.  J.  L.  647,  44  Atl. 
654. 

Princq^le  of  exemption. — ''The  prin- 
ciple of  exemption  is  that  the  states  can- 
not control  the  national  government  within 
the  sphere  of  its  constitutional  powers  — 
for  there  it  is  supreme  —  and  cannot  tax 
its  obligations  for  payment  of  money  is- 


sued for  purposes  within  that  range  of 
powers,  because  such  taxation  necessarily 
implies  the  assertion  of  the  right  to  ex- 
ercise such  control."  New  York  v.  Con- 
neUy,  (1869)  7  Wall.  16,  19  U.  S.  (L.  ed.) 
57. 

And  this  exemption  cannot  be  evaded 
by  any  mere  change  of  form  or  name  in 
the  law  by  which  the  tax  is  imposed.  If 
in  fact  the  tax  is  laid  upon  government 
obligations  or  securities,  then,  by  what- 
ever form  of  words  the  imposition  is  laid, 
it  is  illegal.  Monroe  County  Sav.  Bank 
V.  Rochester,  (1867)   37  N.  Y.  365. 

Nature  of  tax  on  govemment  stock. — 
"  The  tax  on  govemment  stock  is  thought 
by  this  court  to  be  a  tax  on  the  contract, 
a  tax  on  the  power  to  borrow  money  on 
the  credit  of  the  United  States,  and  con- 
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sequently  to  be  repugnant  to  the  Con- 
stitution." Weston  V.  Charle^^ton,  (1829) 
2  Pet.  449,  7  U.  S.   (L.  ed.)   481. 

ConstitutionAlity  of  state  tax. — A  state 
tax. on  the  loans  of  the  federal  govern- 
ment is  a  restriction  upon  the  constitu- 
tional powers  of  the  United  States  to 
borrow  money,  and  if  the  states  had  such 
a  right,  being  in  its  nature  unlimited,  it 
might  be  so  used  as  to  defeat  the  federal 
power  altogether.  New  York  v.  Tax 
Com'rs,  (1863)  2  Black  620,  17  U.  S.  (L. 
ed.)  451.  See  to  same  effect  Weston  t?. 
Charleston,  (1829)  2  Pet.  449,  7  U.  S. 
(L.  ed.)  481. 

A  state  law  for  that  purpose  is  uncon- 
stitutional, whether  it  imposes  the  tax 
on  United  States  stock  eo  nomine^  or  in- 
cludes it  in  the  aggregate  of  the  tax- 
payer's property,  to  be  valued,  like  the 
rest,  at  its  worth.  New  York  i;.  Tax 
Com'rs,  (1803)  2  Black  620,  17  U.  S.  (L. 
ed.)   451. 

Scope  of  exemption — ^*'and  other  obli- 
gations.''—  The  words  "  and  other  obli- 
gations *'  read  in  connection  with  the  con- 
text "stocks,  bonds,  treasury  notes"  in* 
elude  only  obligations  of  the  government 
similar  in  character  to  those  specifically 
named  and  given  under  the  general  power 
to  borro^v  money  on  the  credit  of  the 
United  States,  and  to  issue  and  return 
therefor  obligations  in  any  appropriate 
form,  and  they  do  not  include  checks  given 
in  payment  of  such  obligations.  Hibernia 
Sav.,  etc.,  Soc.  v.  San  Francisco,  (1903) 
139  Cal.  205,  72  Pac.  920,  96  A.  S.  R.  100, 
5  L.  R.  A.  (N.  S.)  608,  affirmed  (1906) 
200  U.  S.  310,  26  S.  Ct.  266,  50  U.  S.  (L. 
ed. )  495,  4  Ann  Cas.  934. 

Bank  capital  invested  in  goyemment 
stocks  or  bonds. —  That  porticm  of  its 
capital  which  a  New  York  bank  has  in- 
vested in  the  stocks,  bonds,  or  other  se- 
curities of  the  United  States  is  not  liable 
to  taxation  by  the  state.  New  York  t?. 
Tax  Oom'rs,  (1863)  2  Black  620,  17  U.  S. 
(L.  ed. )  4*51;  Bank  of  Commonwealth  v. 
Tax  Com'rs,  (1862)  2  Black  635  note, 
reversing   (1861)    23  N.  Y.  192. 

Likewise  following  People  v.  Tax  Corners, 
cited  in  preceding  note,  it  was  held  that 
the  immunity  of  national  securities  from 
state  taxation  was  violated  by  a  tax  im- 
posed under  the  authority  of  the  Iowa 
Code,  sec.  1322,  directing  that  shares  of 
stock  of  state  banks  shall  be  assessed  to 
such  banks,  and  not  to  individual  stock- 
holders, the  substantial  effect  of  which 
was  to  require  taxation  upon  the  prop- 
erty, not  including  the  franchises,  of  such 
banks,  and  to  adopt  the  value  of  the 
shares  as  the  measure  of  the  taxable  valu- 
ation of  such  property,  without  permitting 
any  deduction  from  such  valuation  on  ac- 
count of  bonds  of  the  United  States  owned 
bv  the  banks.  Home  Sav.  Bank  v.  Des 
Moines,  (1907)  205  U.  S.  503,  27  S.  Ct. 
571,  51  U.  S.    (L.  ed.)   901. 


State  tax  on  banks. —  So  in  Bank  Tax 
Case,  (1865)  2  Wall.  200,  17  U.  S.  (L. 
ed.)  793,  a  case  not  distinguishable  from 
People  f^.  Tax  Com'rs,  cited  in  the  sec- 
ond preceding  note,  it  was  held  that 
a  tax  laid  by  a  state  on  banks,  **"  on  a 
valuation  equal  to  the  amount  of  their 
capital  stock  paid  in,  or  secured  to  be 
paid  in/'  is  a  tax  on  the  property  of  the 
institution;  and  when  that  property  con- 
sists of  stocks  of  the  fed&ral  government 
the  law  laying  the  tax  is  void. 

The  principle  decided  in  the  foregoing 
cases  is,  that  whenever,  by  state  law,  a 
tax  is  laid  U|Jon  property  which  consists 
of  United  States  bonds,  exempt  from  tax- 
ation, then,  in  whatever  form,  or  in  what- 
ever terms,  the  law  is  expressed,  it  is 
void,  and  cannot  be  enforced.  Monroe 
Countv  Sav.  Bank  t?.  Rochester,  ( 1867  )  37 
N.  Y.'365. 

Tax  on  stock  of  bank  owning  United 
States  securities. —  But  there  is  a  dis- 
tinction between  the  property  of  a  bank- 
ing corporation  represented  by  its  capi- 
tal stock  and  the  property  of  the  share- 
holders represented  by  their  shares.  Thus 
in  Cleveland  Trust  Co.  v.  Lander,  ( 1902 ) 
184  U.  S.  Ill,  22  S.  Ct.  394,  46  U.  S. 
(L.  ed.)  456,  affirming  (1900)  62  Oh.  St. 
266,  56  N.  £.  1036,  while  this  distinction 
was  admitted  it  was  contended  that  a 
tax  on  the  shares  being  equivalent  to  a 
'  tax  on  the  property  of  the  trust  company, 
there  must  be  deducted  from  the  value  of 
the  shares  that  portion '  of  the  capital  of 
the  company  invested  in  the  United  States 
bonds.  The  court  said :  "  The  answer  to 
the  contention  is  obvious  and  may  be 
brief.  The  contention  destroys  the  sep- 
arate individuality  of  the  trust  company 
and  its  shareholders  and  seeks  to  nullify 
one  provision  of  the  Revised  Statutes  of 
the  United  States  [R.  S.  sec.  5219,  title 
National  Banks  1  by  another  (R.  S.  sec. 
3701),  between  which  there  is  no  want  of 
harmony."  And  the  court  held  that  it 
was  not  a  violation  of  ithis  section  to 
assess  the  shares  of  stock  of  a  banking 
corporation,  although  the  property  of 
such  corporation  consisted  partly  of  non- 
taxable United  States  securities. 

So  in  German  American  Sav.  Bank  r. 
Burlington,  (1902)  118  Ja.  84,  91  N.  W. 
829,  it  was  held  that  where  the  shares 
of  stock  in  a  banking  corporation  are  as- 
sessed to  the  bank  according  to  law,  the 
bank  cannot  deduct  from  such  assessment 
government  bonds  held  by  it  as  .part  of  ita 
capital.  See  also  National  State  Bank  t*. 
Burlington,  (1903)  119  la.  696,  94  X. 
W.  234;  Independence  First  Nat.  Bank  t?. 
'  Independence,  (1904)  123  la.  482,  99  N. 
W.  142;  Security  Sav.  Bank  v.  Carroll, 
(1905)    128  la.  230,  103  N.  W.  379. 

Treasury  checks  or  orders. —  Checks 
or  orders  of  the  treasurer  of  the  United 
States  payable  on  demand  are  not  within 
the  reason  and  scope  of  the  rule  forbid- 
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ding  such  taxation  by  the  states  as  may 
tend  to  destroy  the  powers  of  the  national 
govemment  or  impair  their  efficiency.  Hi- 
bemia  Sav.,  etc.,  Soc.  ©.  San  Francisco, 
(1903)  139  Cal.  205,  72  Pac.  020,  96  A. 
S.  R,  100,  5  L.  R.  A.  (N.  S.)  608,  affirmed 
(1906)  200  U.  8.  310,  26  8.  Ct.  265,  60 
U.  S.  (L.  ed.)   495,  4  Ann.  Cas.  934. 

United  States  legal  tender  notes. —  In 
New  York  t'.  New  York  County,  (1869) 
7  Wall.  26,  19  U.  S.  (L.  ed.)  80,  revers- 
ing (1868)  37  N.  Y.  21,  it  was  held, 
prior  to  the  passage  of  this  act,  that 
United  States  legal  tender  notes,  issued 
as  currency,  intended  to  circulate  as 
money  and  actually  constituting  with  the 
national  bank  notes  the  ordinary  circulat- 
ing medium  of  the  country,  were  obliga- 
tions of  the  national  government  and 
exempt  from  state  taxation.  United 
States  treasury  notes  are  obligations  of 
the  United  States,  and  not  liable  to  state 
taxation.  The  evident  foundation  upon 
which  the  power  of  the  government  to 
exempt  its  treasury  notes  from  taxation 
reposes  is,  that  the  sole  value  of  such 
notes  depends  upon  the  promise  of  the 
govemment  to  ultimately  redeem  them  in 
gold.  They  circulate  as  currency  upon 
the  credit  of  the  government  and  there- 
fore a  tax  upon  the  notes  is  simply  a  tax 
upon  that  which  gives  them  value,  the 
promise  of  the  govemment,  a  tax  upon. 
its  credit.  Montgomery  County  t>. 
Eiston,  (1869)  32  Ind.  27,  2  Am.  Rep. 
327. 

Gold  and  silver  certificates  are  obliga- 
tions of  the  United  States,  dependent  on 
the  credit  of  its  promise  and  serving  a 
function  of  the  general  government,  and, 
therefore,  exempt  like  treasury  notes, 
from  the  interference  of  the  states  by  the 
imposition  of  taxes.  Howard  Sav.  Inst.  v. 
Newark,  (1899)  63  N.  J.  L.  647,  44  Atl. 
654,  reversing  (1890)  63  N.  J.  L.  65,  42 
Atl.  848. 

Certificates  of  indebtedness.-*"  We  fail 
to  perceive,"  said  Chief  Justice  Chase, 
*' either  that  there  is  a  solid  distinction 
between  certificates  of  indebtedness  is- 
sued for  money  borrowed  and  given  to 
creditors  and  certificates  of  indebtedness 
issued  directly  to  creditors  in  payment 
of  their  demands;  or  that  such  oertifi- 
eaies,  issued  as  a  means  of  executing  con- 
Rtitntional  powers  of  the  government 
other  than  of  borrowing  money,  are  not 
as  much  beyond  control  and  limitation 
by  the  states  through  taxation  as  bonds 
or  other  obligations  issued  for  loans  of 
money."  New  York  v.  Connelly,  (1869) 
7  Wall.  16,  19  U.  S.  (L.  ed.)  67. 

Certificates  of  debts  for  war  supplies. 
—  Ortificates  of  indebtedness  issued  by 
the  United  States  to  creditors  of  the  gov- 
ernment for  supplies  furnished  to  it  in 
carrying  on  the  war  for  integrity  of  the 
Union,  and  by  which  the  government 
promised  to  pay  the  sums  of  money  speci- 


fied in  them  with  interest  at  a  time 
named,  were  beyond  the  taxing  power  of 
the  states.  New  York  r.  0)nnelly,  7 
Wall.  16,  19  U.  S.  (L.  ed.)  57. 

Premium  on  govemment  bonds. —  The 
premium  on,  or  excess  above  par  value  of, 
United  States  govemment  bonds  is  not 
taxable  by  the  state  nor  under  any  munic- 
ipal or  local  authority.  Such  premiiun  is 
only  an  incident  of  the  bond  and  cannot 
exist  apart  therefrom.  The  exemption  by 
statute  is  not  based  on  the  value  of  the 
bonds  but  on  the  bonds  themselves. 
Rhode  Island  Hospital  Trust  Co.  v.  Arm- 
ington,  (1898)  21  R.  I.  33,  41  Atl.  570. 

Converting  hank  account  into  green- 
backs to  evade  taxation. —  There  is  no 
principle  which  forbids  a  state  from  tak- 
ing a  whole  period  of  a  business  year  al- 
ready passed  as  the  best  means  of  ascer- 
taining how  much  the  taxpayer  shall  be 
required  to  pay  on  property  which  is  ad- 
mitted to  be  taxable,  and  how  much  he 
shall  deduct  for  the  nontaxable  securities 
of  the  United  States;  therefore,  when  a 
state  statute  provides  that  upon  a  certain 
day  the  monthly  average  amount  or  value 
of  the  property  or  good^  of  taxpayers 
shall  be  ascertained  as  a  basis  for  the 
assessment  for  taxation  and  includes  the 
time  of  holding  or  controlling  moneys, 
etc.,  invested  in  or  converted  into  non- 
taxable securities,  a  taxpayer  may  not 
escape  his  liability  for  taxes  by  convert- 
ing, a  few  days  before  the  assessment,  all 
moneys  to  his  general  account  in  the 
bank  into  greenlmcks  for  the  purpose  of 
evading  taxation,  such  greenbacks  being 
shortly  thereafter  redeposited  to  his  gen- 
eral account  in  the  bank.  Shotwell  v. 
Moore,  (1889)  129  U.  S.  590,  9  S.  Ct.  362, 
32  U.  S.  (L.  ed.)  827,  affirming  (1888) 
46  Ohio  St.  632,  16  N.  E.  470. 

Property  secured  by  pledge  of  govern- 
ment bonds. — While  bonds  issued  by  the 
United  States  are  exempt  from  taxation, 
money  or  property  secured  by  a  pledge  of 
such  bond  is  taxable.  Hooper  v.  State, 
(1904)  141  Ala.  Ill,  37  So.  662;  People 
V.  Flushing,  (1886)  3  N.  Y.  St.  Rep.  148. 

Income  derived  from  govemment  bonds. 
—  "A  statute  that  provides  for  taxing 
every  person  twenty-five  per  cent,  on  the 
amount  of  all  incomes  received  by  him 
during  the  year,  accruing  from  notes, 
bonds  or  other  securities,  not  otherwise 
taxed  under  the  laws  of  the  state,  might 
be  valid  as  to  other  securities  than  those 
of  the  United  States.  But  if  under  the 
general  description  of  notes  it  was  the  in- 
tention of  the  statute  to  include  United 
States  bonds,  treasury  notes  or  other 
securities,  given  for  loans  of  money  to  the 
United  States,  duly  authorized  by  act  of 
Congress,  then  the  statute,  so  far  as  re- 
gards such  securities,  is  in  conflict  with 
the  Constitution  of  the  United  States,  and 
utterly  void."  Opinion  of  Justices, 
(1865)   53  N.  H.  634. 
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Income  derived  as  interest  on  govern- 
ment bonds  is  exempt  from  state  taxation, 
and  a  state  statute  imposing  such  taxa- 
tion is  void.  Mosely  v.  State,  (1905)  115 
Tenn.  52,  86  S.  W.  714. 

Franchise  tax. —  In  Monroe  County 
Sav.  Bank  v.  Rochester,  (1867)  37  N.  Y. 
365,  it  was  held  that  a  tax  upon  the  en- 
tire surplua  of  a  savings  bank  levied  as 
a  tax  upon  the  franchises  of  the  corpora- 
tion was  not  void  although  it  had  a  por- 
tion of  its  property  invested  in  United 
States  bonds  and  although  such  bonds 
were  estimated  as  property  in  computing 
the  sum  upon  which  the  tax  was  levied. 
The  court  said :  '^  The  powers  and  priv- 
ileges which  constitute  the  franchises  of 
a  corporation  are  in  a  just  sense  prop- 
erty, quite  distinct  and  separate  from 
the  property  which  by  the  use  of  such 
franchises^  the  corporation  may  i*equire 
and  the  legislature  of  a  state  may  sub- 
ject them  to  taxation.*'  See  further  to 
the  same  effect  The  People  v.  Home  Ins. 
Co.,  (1883)  92  N.  Y.  328,  (wherein  the 
authorities  showing  the  difference  between 
franchise  and  property  taxes  are  col- 
lected) affirmed  (1890)  134  U.  S.  594,  10 
S.  Ct.  693,  33  U.  S.  (L.  ed.)   1025. 

Where  a  state  statute  required  sav- 
ings societies,  authorized  to  receive  de- 
posits but  without  authority  to  make  dis- 
counts or  issue  any  circulating  medium, 
to  pay  annually  to  the  state  treasurer 


for  the  use  of  the  state  a  sum  equal  to 
three-fourths  of  one  per  cent  on  the  total 
amount  of  deposits  on  a  specified  day, 
such  statute  imposed  a  franchise  tax 
which  was  valid.  And  the  fact  that  the 
savings  society  so  taxed  invested  a  part 
of  its  deposits  in  securities  of  the  United 
States  government,  exempt  from  state 
taxation,  did  not  exempt  such  savings 
society  from  taxation  on  the  deposits 
BO  invested  in  government  securities. 
Society  for  Sav.  v.  Coite,  (1868)  6  Wall. 
594,  18  U.  S.  (L.  ed.)  897,  followed  by 
Provident  Sav.  Inst.  v.  Massachusetts, 
(1868)  6  Wall.  611,  18  U.  S.  (L.  ed.)  907, 
and  Hamilton  Mfg.  Co.  v.  Massachusetts, 
(1868)  6  Wall.  632,  18  U.  S.  (L.  ed.)  904« 
wherein  a  franchise  tax  imposed  by  a 
state  statute  upon  all  corporations  hav- 
ing a  capital  stock  divided  into  shares, 
of  one  and  one-sixth  per.  cent  upon  the 
excess  of  the  market  value  of  all  the 
capital  stock  of  each  corporation  over  the 
value  of  its  real  estate  and  machinery, 
was  held  to  be  a  lawful  tax,  and  federal 
securities  held  by  a  corporation,  and 
which,  by  the  Act  of  Congress  authorizing 
their  issue,  were  declared  to  be  exempt 
from  taxation  by  state  authority,  were  not 
exempt  from  such  tax,  since  the  tax  im- 
posed by  the  state  was  not  a  tax  on  prop- 
erty but  a  tax  on  the  privileges  and 
franchises  of  the  corporation. 


Sec.  3702.  [Duplicate  for  bonds  destroyed.]  Whenever  it  appears  to 
the  Secretary  of  the  Treasury,  by  clear  and  unequivocal  proof,  that  any 
interest-bearing  bond  of  the  United  States  has,  without  bad  faith  upon  the 
part  of  the  owner,  been  destroyed,  wholly  or  in  part,  or  so  defaced  as  to 
impair  its  value  to  the  owner,  and  such  bond  is  identified  by  number  and 
description,  the  Secretary  of  the  Treasury  shall,  under  such  regulations 
and  with  such  restrictions  as  to  time  and  retention  for  security  or  otherwise 
as  he  may  prescribe,  issue  a  duplicate  thereof,  having  the  same  time  to 
run,  bearing  like  interest  as  the  bond  so  proved  to  have  been  destroyed  or 
defaced,  and  so  marked  as  to  show  the  original  number  of  the  bond 
destroyed  and  the  date  thereof.  But  when  such  destroyed  or  defaced  bonds 
appear  to  have  been  of  such  a  class  or  series  as  has  been  or  may,  before  such 
application,  be  called  in  for  redemption,  instead  of  issuing  duplicates 
thereof,  they  shall  be  paid,  with  such  interest  only  as  would  have  been  paid 
if  they  had  been  presented  in  accordance  with  such  call.    [B.  8.] 

Act  of  June  1,  1872,  ch.  254,  17  Stat.  L.  196. 


Practice  prior  to  Act. —  For  a  long  time 
it  was  the  practice  to  pass  special  Acts  of 
Congress  authorizing  the  secretary  of  the 
treasury  of  the  United  States  to  issue, 
upon  the  conditions  prcMoribed  in  the  Acts, 
duplicate  United  States  bonds  destroyed 
by  tire  or  otherwise.  Examples  of  such 
acts  are:  Act  Feb.  13,  1862  (12  Stat. 
901 ) ;  Act  of  Jan.  IQ,  1861,  ( 12  Stat.  878)  ; 


Act  March  28,  1864  (13  Stat.  577)  ;  Act 
July  23,  1866  (14  Stat.  599) ;  Act  April 
25,  1866  (14  Stat.  684);  Act  March  1, 
1869  (15  Stat.  464).  Finally  Congress 
passed  a  general  law  on  the  subject  to 
cover  all  cases  of  the  loss  or  destruction 
of  the  United  States  bonds,  which  is  em- 
bodied in  R.  S.  sees.  3702-3705.  Without 
express  authority  to  that  effect  conierred 
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by  an  Act  of  Congress,  the  secretary  of  the 
treasury  of  the  United  States  never  pre- 
sumed to  issue  duplicate  United  States 
bonds  to  take  the  place  of  bonds  lost 
or  destroyed,  no  matter  how  clear  or  satis- 
factory  the  proof  of  loss  might  be.  Farm- 
era*  Nat.  Bank  v.  Jones,  (E.  D.  Ark.  1900) 
105  Fed.  459. 

R,  S.  sees.  3703  and  3704  contrasted. — 
The  difference  between  the  text  section 
and  R.  S.  sec.  3704,  given  below,  is  that 
lost  registered  bonds  are  to  be  replaced  by 
duplicates  whether  they  have  been  called 
in  for  redemption  or  not.  R.  S.  sec.  3704 
does  not  draw  the  distinction  which  ap- 
pears in  R.  S.  sec.  3702  and  is  based  upon 
the  circumstance  that  a  lost  bond  has  been 
called  in.     (1878)   15  Op.  Atty.-Gen.  4d8. 

Authority  limited. —  The  language  of 
the  first  clause  limits  the  authority 
thereby  conferred  to  the  mere  issuing  of 
duplicate  bonds  in  the  cases  motioned. 
(1878)  15  Op.  Atty.-Gen.  438. 

The  second  clause  is  not  more  compre- 
hensive than  the  other,  hut  has  precisely 
the  same  scope  in  respect  to  the  subject- 
matter  of  relief,  in  other  words,  it  extends 
solely  to  destroyed  or  defaced  interest- 
bearing  bonds.  The  mode  of  relief  only 
is  varied  thereby  in  cases  where  such 
bonds  are  of  a  class  or  series  already 
called  in  for  redemption.  (1878)  15  Op. 
Atty.-Gen.  438. 

Statutory  method  only. — ^While  the 
provisions  of  this  section  were  enacted 
with  a  view  to  enable  persons  who  may 
sustain  loss  by  the  destruction  or  damage 
of  government  securities  to  obtain  relief 
without  resorting  to  Congress  for  special 
legislation,  the  authority  conferred  upon 
the  secretary  of  the  treasury  by  that  sec-, 
tion  to  afford  relief  must  nevertheless  be 
exercised  in  strict  conformity  with  those 
provisions.     He  is  not  at  liberty  to  give 


relief  in  the  modes  which  do  not  fairly 
come  within  the  terms  of  the  statute. 
(1878)   15  Op.  Atty.-Gen.  438. 

When  coupons  are  part  of  bond. — "  So 
long  as  coupons  remain  attached  to  the 
bonds  with  which  they  were  issued  they 
must  be  deemed  to  constitute  parts 
thereof;  and,  therefore,  if  one  or  more 
coupons,  whilst  attached  to  a  bond  of  the 
above  description,  become  destroyed  or  de- 
faced, this  would  be  a  case  of  partial 
destruction  or  defacement  of  the  bond  and 
fall  within  the  statute.  But  after  the 
severance  of  the  coupons  from  the  bonds 
they  can  no  longer  be  regarded  as  form- 
ing parts  thereof.  They  then  cease  to  be 
incidents  even  of  the  bonds  and  become, 
in  faot,  independent  claims  possessing  the 
essential  attributes  of  commercial  paper." 
(1878)  15  Op.  Atty.-Gen.  438. 

Detached  coupons. — "  Should  coupons, 
after  having  been  detached  by  the  holder 
of  the  bonds,  be  transferred  to  another 
person,  in  whose  hands  they  afterwards 
oecome  destroyed  or  defaced,  the  latter 
would  clearly  have  no  right  to  any  relief 
which  the  secretary  is  by  the  said  clause 
authorized  to  give,  since  the  authority  of 
the  secretary,  except  in  cases  falling 
within  the  second  or  last  clause  of  sec- 
tion 3702,  is  confined  to  the  issuing  of 
duplicate  bonds,  whidi  the  detached 
coupons  thus  destroyed  or  defaced  are  not. 
..  .  .  The  result  would  be  the  same 
should  such  detached  coupons  not  be 
transferred  by  the  holder  of  the  bonds, 
but  become  destroyed  or  defaced  while 
both  they  and  the  bonds  are  still  owned 
by  him,  as  it  is  by  the  severance  of  the 
coupons  from  the  bonds  that  the  former 
cease  to  be  parts  of  the  latter,  not  by 
any  change  of  ownership  which  may  subse-' 
quently  ensue."  ( 1878)  15  Op.  Atty.-Gen. 
438. 


Sec.  3703.  [indemnity  for  destroyed  bond.]  The  owner  of  such 
destroyed  or  defaced  bond  shall  surrender  the  same,  or  so  much  thereof 
as  may  remain,  and  shall  file  in  the  Treasury  a  bond  in  a  penal  sum  of 
double  the  amount  of  the  destroyed  or  defaced  bond,  and  the  interest  which 
would  accrue  thereon  until  the  principal  becomes  due  and  payable,  with 
two  good  and  suflScient  sureties,  residents  of  the  United  States,  to  be 
approved  by  the  Secretary  of  the  Treasury,  with  condition  to  indemnify 
and  save  harmless  the  United  States  from  any  claim  upon  such  destroyed 
or  defaced  bond.    [B,  8.] 

Act  of  June  1,  1872,  ch.  254,  17  Stat.  L.  196. 

Sec.  3704.  [Duplicate  of  lost  registered  bond  may  be  issued.]  When- 
ever it  is  proved  to  the  Secretary  of  the  Treasury,  by  clear  and  satisfactory 
evidence,  that  any  duly  registered  bond  of  the  United  States,  bearing 
interest,  issued  for  valuable  consideration  in  pursuance  of  law,  has  been 
lost  or  destroyed,  so  that  the  same  is  not  held  by  any  person  as  his  own 
property,  the  Secretary  shall  issue  a  duplicate  of  such  registered  bond,  of 
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like  amount,  and  bearing  like  inte:^est  and  marked  in  the  like  manner  as  the 
bond  so  proved  to  be  lost  or  destroyed.    [B.  8.] 

Res.  No.  49  of  March  3,  1871,  16  Stat.  L.  600. 

The  phrase  "  bearing  interest "  desig-  is  actually  accruing  at  the  time  of  appli- 
nates  the  class  to  which  the  paper  must  cation  by  the  owner.  (1878)  15  Op. 
belong  and  does  not  mean   that  interest       Atty.-Gen.  468. 

Sec.  3705.  [indemnity  for  missing  bond.]  The  owner  of  sueh  missing 
bond  shall  first  file  in  the  Treasury  a  bond  in  a  penal  sum  equal  to  the 
amount  of  sueh  missing  bond,  and  the  interest  which  would  accrue  thereon, 
until  the  principal  thereof  becomes  due  and  payable,  with  two  good  and 
sufficient  sureties,  residents  of  the  United  States,  to  be  approved  by  the 
Secretary  of  the  Treasury,  with  condition  to  indemnify  and  save  harmless 
the  United  States  from  any  claim  because  of  the  lost  or  destroyed  bond. 

Res.  No.  49  of  March  3,  1871,  16  Stat.  L.  600. 

Payment   of  lost  bond. —  Where  satis-  upon  a  bond  of  indemnity  being  given  by 

factory  proof  is  furnished  that  a  regis-  the   owner   in    conformity    with   the    re- 

tered  bond  called  in  for  redemption  has  quirements   of   this   section.      (1S78)     15 

been  lost,  payment  thereof  may  be  made  Op.  Atty.-Qen.  468. 

Sec.  3706.  [Exchange  of  registered  for  coupon  bonds.]  The  Secretary 
of  the  Treasury  is  hereby  authorized  to  issue,  upon  such  terms  and  under 
such  regulations  as  he  may  from  time  to  time  prescribe,  registered  bonds  in 
exchange  for  and  in  lieu  of  any  coUpon-bonds  which  have  been  or  may  be 
lawfully  issued;  such  registered  bonds  to  be  similar  in  all  respects  to  the 
registered  bonds  issued  under  the  acts  authorizing  the  issue  of  the  coupon- 
bonds  offered  for  exchange.    [R.  8.] 

Act  of  June  30,  1S«4,  ch.  172,  13  Stat.  L.  220. 

Sec.  3707.  [Credit  to  officers  for  stolen  notes.]  When  any  officer  or 
agent  duly  authorized  to  receive,  redeem,  or  cancel  any  Treasury  notes 
issued  by  authority  of  law,  shall  receive,  or  pay,  any  Treasury  note  which 
has  been  previously  received  or  redeemed  by  any  officer  or  agent  having 
authority  to  receive  or  redeem  such  note,  and  which  has  subsequently 
thereto  been  purloined  and  put  into  circulation,  the  Secretary  of  the 
Treasury,  upon  full  and  satisfactory  proof  that  the  sam^  has  been  received 
or  paid  in  good  faith,  and  in  the  exercise  of  ordinary  prudence,  may  allow 
a  credit  for  the  amount  of  such  note,  to  the  officer  or  agent  so  receiving  or 
paying  the  same.     [B.  8.] 

Act  of  Aug.  10,  1846,  ch.  189,  9  Stat.  L.  107. 


Sec.  4.  [Bepeal  of  permanent  appropriation  for  national  loan — annual 
estisnates  of  appropriations  required.]  That  the  act  entitled  ''An  act 
limiting  the  appropriation  of  certain  moneys  for  the  preparation,  issue,* 
and  re-issue  of  certain  securities  of  the  United  States,  and  for  other  pur-] 
poses,'*  approved  May  twenty-third,  eighteen  hundred  and  seventy-two, 


PUBLIC  DEBT 


413 


and  all  other  acts  and  parts  of  acts  making  permanent  appropriations  for 
the  expenses  of  the  national  loan,  except  the  second  section  of  the  act 
approved  July  fourteenth,  eighteen  hundred  and  seventy,  entitled  '*  An  act 
to  authorize  the  refunding  of  the  national  debt/'  are  hereby  repealed,  this 
repeal  to  take  place  on  the  first  day  of  July  next ;  and  hereafter  the  Secre- 
tary of  the  Treasury  shall  annually  submit  to  Congress  detailed  estimates 
of  appropriations  required  for  said  expenses.    •    •    •    [is  Stat.  L.  109.] 

This  is  a  part  of  section  4  of  the  Legislative,  Executive  and  Judicial  Appropriation 
Act  of  June  20,  1874,  ch.  328.  The  part  of  this  section  omitted  made  appropriations 
only. 

The  Act  of  May  23,  1872,  mentioned  in  the  text  was  incorporated  into  R.  S.  sec. 
3689  under  the  heading  "  Expenses  of  national  loan,"  and  the  Act  of  July  14,  1870, 
mentioned  in  the  text  was  incorporated  in  the  same  section  under  the  heading 
"Befunding  the  national  debt."  These  provisions  are  set  out  in  the  text  and  notes 
in  EsTiMATBS,  Approfbiateons  and  Reports,  vol.  3,  p.  143. 


Sec.  2.  [Application  of  surplus  moneys  to  redemption  of  bonds.]  That 
the  Secretary  of  the  Treasury  may  at  any  time  apply  the  surplus  money  in 
the  Treasury  not  otherwise  appropriated,  or  so  much  thereof  as  he  may 
consider  proper,  to  the  purchase  or  redemption  of  United  States  bonds: 
Provided,  That  the  bonds  so  purchased  or  redeemed  shall  constitute  no 
part  of  the  sinking  fund,  but  shall  be  canceled.    [21  Stat.  L.  457,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1881,  ch.  133,  and  is 
known  as  the  "  Bond  Purchase  Clause." 


By  whom  made. —  *'  The  purchases  are 
to  be  made  by  the  secretary.  He  is  to  do 
this  directly  through  the  proper  officers 
of  the  government  and  is  not  author- 
ized by  law  to  pay  any  commissions  to 
private  parties  to  purchase  for  the  gov- 
ernment. He  is  only  authorized  to  apply 
the  surplus  money  to  the  purchase  of 
bonds  and  not  to  tne  payment  of  salaries 
or  commissions."  (1889)  19  Op.  Atty.- 
Gen.  279. 

Amount  to  be  purchased. —  **  The  only 
express  limitation  to  the  exercise  of  the 
power  to  purchase  conferred  by  this  sec- 
tion is  that  the  amoimt  to  be  applied  in 
the  purchase  or  redemption  of  the  bonds 
shall  not  at  any  time  or  in  any  event 
exceed  the  surplus  in  the  treasury  not 
otherwise  appropriated.  Within  this 
maximum  amount  it  confers  on  the  sec- 
retary an  official  discretion  to  purchase 
or  redeem  from  time  to  time  whatever 
amounts  may  to  him  seem  to  be  for  the 
best  interests  of  the  United  States." 
(1889)   19  Op.  Atty.-Gen.  279. 

Cash  parcnases  only. —  **  The  power 
conferred  by  the  statute  does  not  extend 
to  the  making  of  contracts  for  future 
delivery,  but  is  limited  to  actual  cash 
purchases."  (1889)  19  Op.  Atty.-Gen. 
279. 


Price  to  be  paid. —  Except  when  special 
and  emergent  general  financial  neces- 
sities demand  relief,  it  is  the  intention 
of  law  that  only  the  market  price  at  the 
time  of  purchase  should  be  paid,  and  no 
commissions  in  addition  to  the  par  value 
of  the  bond  and  the  premium  thereon  can 
be  lawfully  paid.  (1889)  19  Op.  Atty.- 
Gen.  279. 

Discretion  of  secretary. —  "The  intent 
of  the  law  is  that  the  exercise  of  the 
discretion  should  generally  be  dependent 
upon  the  state  of  the  market  as  a  chief 
element.  Keeping  this  in  view,  the  dis- 
cretion was  not  intended  to  be  so  rigor- 
ously limited  as  to  prevent  purchases 
even  though  the  market  price  by  reason 
of  such  purchases  or  other  natural  caune 
might  rise,  or  even  in  special  emergen- 
cies, when  a  general  financial  crisis  could 
be  avoided  or  stayed  by  a  moderate 
advance  above  the  then  market  value?. 
But  the  policy  of  the  government  g^er- 
ally  applicable  in  its  purchases  is  to  buy 
in  a  free  and  open  market  where  all 
sellers  of  the  commodity  can  readily 
compete  and  where  the  government  can 
have  the  benefit  of  such  competition. 
Thij9  policv  should  be  recognized  in  the 
exercise  of  the  power."  (1889)  19  Op. 
Atty.-Gen.  279. 
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Sec.  32.  [Loans  to  meet  public  indebtedness  —  certificates  —  limita- 
tion —  counterfeiting,  etc.]  That  the  Secretary  of  the  Treasury  is  author- 
ized to  borrow  from  time  to  time,  at  a  rate  of  interest  not  exceeding  three 
per  centum  per  annum,  such  sum  or  sums  as,  in  his  judgment,  may  be 
necessary  to  meet  public  expenditures,  and  to  issue  therefor  certificates  of 
indebtedness  in  such  form  as  he  may  prescribe  and  in  denominations  of  fifty 
dollars  or  some  multiple  of  that  sum ;  and  each  certificate  so  issued  shall  be 
payable,  with  the  interest  accrued  thereon,  at  such  time,  not  exceeding  one 
year  from  the  date  of  its  issue,  as  the  Secretary  of  the  Treasury  may  pre- 
scribe: Provided,  That  the  sum  of  such  certificates  outstanding  shall  at 
no  time  exceed  two  hundred  millions  of  dollars ;  and  the  provisions  of  exist- 
ing law  respecting  counterfeiting  and  other  fraudulent  practices  are  hereby 
extended  to  the  bonds  and  certificates  of  indebtedness  authorized  by  this 
Act.    [30  Stat,  L.  466,  as  amended  by  36  Stat.  L.  117,] 

This  is  from  the  War  Revenue  Act  of  June  13,  1898,  ch.  448.  As  originaUy  enacted 
it  was  as  follows: 

"  Sec.  32.  That  the  Secretary  of  the  Treasury  is  authorized  to  borrow  from  time  to 
time,  at  a  rate  of  interest  not  exceeding  three  per  centum  per  annum,  such  sum  or 
sums  as,  in  his  judgment,  may  be  necessary  to  meet  public  expenditures,  and  to  iaaue 
therefor  certificates  of  indebtedness  in  such  form  as  he  may  prescribe  and  in  denomina- 
tions of  fifty  dollars  or  some  multiple  of  that  sum;  and  each  certificate  so  issued  shall 
be  payable,  with  the  interest  accrued  thereon,  at  such  time,  not  exceeding  one  year  from 
the  date  of  its  issue,  as  the  Secretary  of  the  Treasury  may  prescribe:  Provvied,  That 
the  amount  of  such  certificates  outstanding  shaU  at  no  time  exceed  one  hundred  millions 
of  dollars;  and  the  provisions  of  existing  law  respecting  counterfeiting  and  other 
fraudulent  practices  are  hereby  extended  to  the  bonds  and  certificates  of  indebtedness 
authorized  by  this  Act." 

It  waa  amended  to  read  as  f^iven  in  the  text  by  the  Tariff  Act  of  Aug.  5,  1900, 
ch.  ff,  I  40,  which  section  was  expressly  saved  from  repeal  by  the  Underwood  Tariff 
Act  of  Oct.  3,  1913,  ch.  16,  §  iv  s,  given  in  Customs  Duties,  vol.  2,  5.  888. 

The  bonds  mentioned  in  the  proviso  of  the  text  section  were  authorized  by  section  33 
of  said  Act  of  July  13,  1898,  ch.  448,  30  Stat.  L.  4«7,  which  read  aa  follows: 

"  Sec.  33.  That  the  Secretary  of  the  Treasury  is  hereby  authorized  to  borrow  on  the 
credit  of  the  United  States  from  time  to  time  as  the  proceeds  may  be  required  to 
defray  expenditures  authorized  on  account  of.  the  existing  war  (such  proceeds  when 
received  to  be  used  only  for  the  purpose  of  meeting  such  war  expenditures)  the  sum 
of  four  hundred  million  dollars,  or  so  much  thereof  as  may  be  necessary,  and  to  prepare 
and  issue  therefor,  coupon  or  registered  bonds  of  the  United  States  in  such  form  as 
he  may  prescribe,  and  in  denominations  of  twenty  dollars  or  some  multiple  of  that 
sum,  redeemable  in  coin  at  the  pleasure  of  the  United  States  after  ten  years  from^ 
the  date  of  their  issue,  and  payable  twenty  years  from  such  date,  and  bearing  interest 
payable  quarterly  in  coin  at  the  rate  of  three  per  centum  per  annum;  and  the  bonds 
herein  authorized  shall  be  exempt  from  all  taxes  or  duties  of  the  United  States,  as 
well  as  from  taxation  in  any  form  by  or  imder  State,  municipal,  or  local  authority: 
Provided^  That  the  bonds  authorized  by  this  section  shall  be  first  offered  at  par  as 
a  popular  loan  under  such  regulations,  prescribed  by  the  Secretary  of  the  Treasury, 
as  will  give  opportunity  to  the  citizens  of  the  United  States  to  participate  in  the  sub- 
scriptions to  such  loan,  and  in  allotting  said  bonds  the  several  subscriptions  of  individ- 
uals shall  be  first  accepted,  and  the  subscriptions  for  the  lowest  amounts  shall  be  first 
allotted :  Provided  further y  That  any  portion  of  any  issue  of  said  bonds  not  subscribed 
for  as  above  provided  may  be  disposed  of  by  the  Secretary  of  the  Treasury  at  not 
less  than  par,  under  such  regulations  as  he  may  prescribe,  but  no  commiasiouH  shall 
be  allowed  or  paid  thereon;  and  a  sum  not  exceeding  one-tenth  of  one  per  centum  of 
the  amount  of  the  bonds  and  certificates  herein  authorized  is  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  pay  the  expense  of  pre- 
paring, advertising,  and  issuing  the  same." 

Provisions  relating  to  counterfeiting  and  other  fraudulent  practices,  to  which  refer- 
ence is  made  in  the  text,  are  contained  in  Penal  Laws,  ch.  7.    See  Penal  Laws. 


Sec.  11.  [Five,  four,  and  three  per  cent,  bonds  received  in  exchange 
for  two  per  cent,  bonds.]    That  the  Secretary  of  the  Treasury  is  hereby 
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authorized  to  receive  at  the  Treasury  any  of  the  outstanding  bonds  of  the 
United  States  bearing  interest  at  five  per  centum  per  annum,  payable 
February  first,  nineteen  hundred  and  four,  and  any  bonds  of  the  United 
States  bearing  interest  at  four  per  centum  per  annum,  payable  July  first, 
nineteen  hundred  and  seven,  and  any  bonds  of  the  United  States  bearing 
interest  at  three  per  centum  per  annum,  payable  August  first,  nineteen 
hundred  and  eight,  and  to  issue  in  exchange  therefor  an  equal  amount  of 
coupon  or  registered  bonds  of  the  United  States  in  such  form  as  he  may 
prescribe,  in  denominations  of  fifty  dollars  or  any  multiple  thereof,  bear- 
ing interest  at  the  rate  of  two  per  centum  per  annum,  payable  quarterly, 
such  bonds  to  be  payable  at  the  pleasure  of  the  United  States  after  thirty 
years  from  the  date  of  their  issue,  and  said  bonds  to  be  payable,  principal 
and  interest,  in  gold  coin  of  the  present  standard  value,  and  to  be  exempt 
from  the  payment  of  all  taxes  or  duties  of  the  United  States,  as  well  as 
from  taxation  in  any  form  by  or  under  State,  municipal,  or  local  authority : 
Provided,  That  such  outstanding  bonds  may  be  received  in  exchange  at  a 
valuation  not  greater  than  their  present  worth  to  yield  an  income  of  two 
and  one-quarter  per  centum  per  annum ;  and  in  consideration  of  the  reduc- 
tion of  interest  effected,  the  Secretary  of  the  Treasury  is  authorized  to 
pay  to  the  holders  of  the  outstanding  bonds  surrendered  for  exchange,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated,  a  sum  not  greater 
than  the  diflference  between  their  present  worth,  computed  as  aforesaid, 
and  their  par  value,  and  the  payments  to  be  made  hereunder  shall  be  held 
to  be  payments  on  account  of  the  sinking  fund  created  by  section  thirty-six 
hundred  and  ninety-four  of  the  Revised  Statutes :  And  provided  further, 
That  the  two  per  centum  bonds  to  be  issued  under  the  provisions  of  this 
Act  shall  be  issued  at  not  less  than  par,  and  they  shall  be  numbered  con- 
secutively in  the  order  of  their  issue,  and  when  payment  is  made  the  last 
numbers  issued  shall  be  first  paid  and  this  order  shall  be  followed  until 
all  the  bonds  are  paid,  and  whenever  any  of  the  outstanding  bonds  are  called 
for  payment  interest  thereon  shall  cease  three  months  after  such  call ;  and 
there  is  hereby  appropriated  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  to  effect  the  exchanges  of  bonds  provided  for  in  this 
Act,  a  sum  not  exceeding  one-fifteenth  of  one  per  centum  of  the  face  value 
of  said  bonds,  to  pay  the  expense  of  preparing  and  issuing  the  same  and 
other  expenses  incident  thereto.     [31  8iai.  L,  48,] 

This  is  from  the  Parity  Act  of  'March  14,  1900,  eh.  41.  For  a  full  reference  to  this 
Act,  see  Ooiivaob,  Mints,  and  Assay  Office,  vol.  2,  p.  348. 

By  section  12  of  this  Act  given  in  National  Banks,  vol.  6,  p.  739,  national  banks 
are  authorized  to  substitute  the  two  per  centum  bonds  issued  under  this  Act  for  any 
of  the  bonds  deposited  with  Treasurer  to  secure  circulation  or  to  secure  deposits  of 
public  money. 

The  somewhat  similar  provisions  of  the  Act  of  July  12,  1882,  ch.  290,  S  11,  22 
Stat.  L.  165  were  as  follows: 

"Sbo.  11.  That  the  Secretary  of  the  Treasury  is  hereby  authorized  to  receive  at 
the  Treasui^  any  bonds  of  the  United  States  bearing  three  and  a  hall  per  centum 
interest,  and  to  issue  in  exchan^^e  therefor  an  equal  amount  of  registered  bonds  of  the 
United  States  of  the  denominations  of  fifty,  one  hundred,  five  hundred,  one  thousand, 
and  ten  thousand  dollars,  of  such  form  as  he  may  prescribe,  bearing  interest  at  the 
rate  of  three  per  centum  per  annum,  payable  quarterly  at  the  Treasury  of  the  United 
States.  Such  bonds  shall  be  exempt  from  all  taxation  by  or  under  State  authority,  and 
be  payable  at  the  pleasure  of  the  United  States:  Provided,  That  the  bond«  herein 
authorized  shall  not  be  called  in  and  paid  so  long  as  any  bonds  of  the  United  States 
heretofore  issued  bearing  a  higher  rate  of  interest  than  three  per  centum,  and  which 
shall  be  redeemable  at  the  pleasure  of  the  United  States,  shall  be  outstanding  and 
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uncalled.  The  last  of  the  said  bonds  originally  issued  under  this  act,  and  tlieir  sub- 
stitutes, shall  be  first  called  in,  and  this  order  of  payment  shall  be  followed  until  all 
shall  have  been  paid." 

R.  S.  sec.  3694  mentioned  in  the  text  is  given  swpro^  p.  401. 


Sec.  8.  [Panama  Canal — bond  issue  to  defray  expenses  —  interest  — 
exemptions  from  taxation  —  disposal.]  That  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  to  borrow  on  the  credit  of  the  United  States  from 
time  to  time,  as  the  proceeds  may  be  required  to  defray  expenditures  author- 
ized by  this  Act  (such  proceeds  when  received  to  be  used  only  for  the  pur- 
pose of  meeting  such  expenditures),  the  sum  of  one  hundred  and  thirty 
million  dollars,  or  so  much  thereof  as  may  be  necessary,  and  to  prepare 
and  issue  therefor  coupon  or  registered  bonds  of  the  United  States  in  such 
form  as  he  may  prescribe,  and  in  denominations  of  twenty  dollars  or  some 
multiple  of  that  sum,  redeemable  in  gold  coin  at  the  pleasure  of  the  United 
States  after  ten  years  from  the  date  of  their  issue,  and  payable  thirty  years 
from  such  date,  and  bearing  interest  payable  quarterly  in  gold  coin  at  the 
rate  of  two  per  centum  per  annum ;  and  the  bonds  herein  authorized  shall 
be  exempt  from  all  taxes  or  duties  of  the  United  States,  as  well  as  from 
taxation  in  any  form  by  or  under  State,  municipal,  or  local  authority: 
Provided,  That  said  bonds  may  be  disposed  of  by  the  Secretary  of  the 
Treasury  at  not  less  than  par,  under  such  regulations  as  he  may  prescribe, 
giving  to  all  citizens  of  the  United  States  an  equal  opportunity  to  subscribe 
therefor,  but  no  commissions  shall  be.  alio  wed  or  paid  thereon;  and  a  sum 
not  exceeding  one-tenth  of  one  per  centum  of  the  amount  of  the  bonds 
herein  authorized  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  to  pay  the  expense  of  preparing,  advertising, 
and  issuing  the  same.    [32  Stat.  L.  484,] 

This  is  from  the  Panama  Canal  Act  of  June  28,  1902,  ch.  1302. 

The  rights  accorded  to  bonds  authorized  by  this  Act  were  defined  by  the  Act  of  Dec. 
21,  1905,  ch.  3,  §  1  given  in  the  following  paragraph  of  the  text. 

So  much  of  the  text  as  authorized  the  issue  of  two  per  cent  bonds  was  repealed  by 
the  Act  of  Aug.  6,  1909,  ch.  6,  S  39,  infra,  p.  417,  which  authorized  the  issue  of 
additional  bonds. 


[Sec.  1.]  [Panama  Canal  —  rigljtB,  etc.,  accorded  to  bonds  issued  for 
construction.]  That  the  two  per  cent  bonds  of  the  United  States  authorized 
by  section  eight  of  the  Act  entitled  *'An  Act  to  provide  for  the  construc- 
tion of  a  canal  connecting  the  waters  of  the  Atlantic  and  Pacific  oceans  ", 
approved  June  twenty-eight,  nineteen  hundred  and  two,  shall  have  all  the 
rights  and  privileges  accorded  by  law  to  other  two  per  cent  bonds  of  the 
United  States,  and  every  national  banking  association  having  on  deposit, 
as  provided  by  law,  such  bonds  issued  under  the  provisions  of  said  section 
eight  of  said  Act  approved  June  twenty-eight,  nineteen  hundred  and  two, 
to  secure  its  circulating  notes,  shall  pay  to  the  Treasurer  of  the  United 
States,  in  the  months  of  January  and  July,  a  tax  of  one-fourth  of  one  per 
cent  each  half  year  upon  the  average  amount  of  such  of  its  notes  in  circu- 
lation as  are  based  upon  the  deposit  of  said  two  per  cent  bonds ;  and  such 
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taxes  shall  be  in  lieu  of  existing  taxes  on  its  notes  in  circulation  imposed 
by  section  fifty-two  hundred  and  fourteen  of  the  Bevised  Statutes.  [34 
Stat  L,5.] 

This  U  from  an  Act  of  Dec.  21,  1905,  ch.  3. 

The  Act  of  June  28,  1902,  ch.  1302,  S  S,  mentioned  in  this  section  is  fifiven  in  the 
preceding  paragraph  of  the  text. 

R.  S.  sec.  5214  mentioned  in  the  text  is  given  in  National  Banks,  vol.  6,  p.  793. 
It  was  amended  by  an  Act  of  May  30,  1908,  db.  229,  S  9,  and  afi  so  amended,  superseded 
so  much  of  this  section  as  provided  for  a  tax  on  circulating  notes  secured  by  PaiMuna 
Canal  bonds. 


Sec.  39.  [Panama  Canal  —  additional  issite  of  bonds  for  construction 
— denominations  —  interest  —  exemption  from  taxation  —  disposal  — 
issne  of  two  per  cent  bonds  repealed.]  That  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  borrow  on  the  credit  of  the  United  States  from  time 
to  time,  as  the  proceeds  may  be  required  to  defray  expenditures  on  account 
of  the  Panama  Canal  and  to  reimburse  the  Treasury  for  such  expenditures 
already  made  and  not  covered  by  previous  issues  of  bonds,  the  sum  of  two 
hundred  and  ninety  million  five  hundred  and  sixty-nine  thousand  dollars 
(which  sum  together  with  the  eighty-four  million  six  hundred  and  thirty- 
one  thousand  nine  hundred  dollars  already  borrowed  upon  issues  of  two  per 
cent  bonds  under  section  eight  of  the  Act  of  June  twenty-eighth,  nineteen 
hundred  and  two,  equals  the  estimate  of  the  Isthmian  Canal  Commission 
to  cover  the  entire  cost  of  the  Canal  from  its  inception  to  its  completion), 
and  to  prepare  and  issue  therefor  coupon  or  registered  bonds  of  the  United 
States  in  such  form  as  he  may  prescribe,  and  in  denominations  of  one  hun* 
dred  dollars,  five  hundred  dollars,  and  one  thousand  dollars,  payable  fifty 
years  from  the  date  of  issue,  and  bearing  interest  payable  quarterly  in 
gold  coin  at  a  rate  not  exceeding  three  per  centum  per  annum;  and  the 
bonds  herein  authorized  shall  be  exempt  from  all  taxes  or  duties  of  the 
United  States,  as  well  as  from  taxation  in  any  iform  by  or  under  State, 
mimicipal,  or  local  authority :  Provided,  That  said  bonds  may  be  disposed 
of  by  the  Secretary  of  the  Treasury  at  not  less  than  par,  under  such  regu- 
lations as  he  may  prescribe,  giving  to  all  citizens  of  the  United  States  an 
equal  opportunity  to  subscribe  therefor,  but  no  commissions  shall  be  allowed 
or  paid  thereon ;  and  a  sum  not  exceeding  one-tenth  of  one  per  centum  of 
the  amount  of  the  bonds  herein  authorized  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriated,  to  pay  the  expenses 
of  preparing,  advertising,  and  issuing  the  same;  and  the  authority  con- 
tained in  section  eight  of  the  Act  of  June  twenty-eighth,  nineteen  hundred 
and  two,  for  the  issue  of  bonds  bearing  interest  at  two  per  centum  per 
annum,  is  hereby  repealed.    [36  Stat.  L,  117.] 

This  is  from  the  Tariff  Act  of  Aug.  5,  1909,  ch.  6.  This  section  was  expressly  saved 
from  repeal  by  the  Underwood  Tariff  Act  of  Oct.  3,  1913,  ch.  16,  8  iv  s  eiven  in 
Customs  Dutibs,  vol.  2,  p.  888. 

The  Act  of  June  28,  1902,  ch.  1302,  §  8,  in  part  repealed  by  the  last  clause  of  the 
ten  IS  given  supra,  p.  416. 

The  Act  of  March  2,  1911,  ch.  195,  infra,  p.  418,  authorized  the  insertion,  in  the 
twnds  issued  under  this  section,  of  a  provision  that  they  should  not  be  receivable  as 
security  for  the  issue  of  circulating  notes  to  national  banks. 
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An  Act  Prescribing  certain  provisions  and  conditions  under  which  bonds 
and  certificates  of  indebtedness  of  the  United  States  may  be  issued, 
and  for  other  purposes. 

[Act  of  Feb.  4, 1910,  ch.  25,  36  Stat  L.  192.] 

[Sec.  1.]  [Bonds,  etc.,  of  United  States — principal  and  interest  pay- 
able  in  gold.]  That  any  bonds  and  certificates  of  indebtedness  of  the  United 
States  hereafter  issued  shall  be  payable  principal  and  interest,  in  United 
States  gold  coin  of  the  present  standard  of  value ;  and  that  such  bonds  may 
be  issued  in  such  denominations  as  may  be  prescribed  by  the  Secretary  of 
the  Treasury.    [36  Stat.  L.  192.] 

Seo.  2.  [Exemption  from  taxes  —  appropriation  for  expenses  of  issue, 
etc.]  That  any  certificates  of  indebtedness  hereafter  issued  shall  be  exempt 
from  all  taxes  or  duties  of  the  United  States,  as  well  as  from  taxation  in 
any  form  by  or  under  state,  municipal,  or  local  authority ;  and  that  a  sum 
not  exceeding  one-tenth  of  one  per  centum  of  the  amount  of  any  certificates 
of  indebtedness  issued  is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to  pay  the  expenses  of  preparing, 
advertising,  and  issuing  the  same.    [36  Stat.  L.  192.] 

Sec.  3.  [Bepeal.]  That  all  Acts  or  parts  of  Acts  inconsistent  with  the 
provisions  of  this  Act  are  hereby  repealed.    [36  Stai.  L.  192.] 


An  Act  To  restrain  the  Secretary  of  the  Treasury  from  receiving  bonds 
issued  to  provide  money  for  the  building  of  tiie  Panama  Canal  as 
security  for  the  issue  of  circulating  notes  to  national  banks,  and  for 
other  purposes. 

[Act  of  March  2,  1911,  ch.  195,  36  Stat.  L.  1013.] 

[Panama  canal  bonds  —  not  receivable  for  national  bank  circulation.] 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  to 
insert  in  the  bonds  to  be  issued  by  him  under  section  thirty-nine  of  an  Act 
entitled  **An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the 
industries  of  the  United  States,  and  for  other  purposes,"  approved  August 
fifth,  nineteen  hundred  and  nine,  a  provision  that  such  bonds  shall  not  be 
receivable  by  the  Treasurer  of  the  United  States  as  security  for  the  issue 
of  circulating  notes  to  national  banks ;  and  the  bonds  containing  such  pro- 
vision shall  not  be  receivable  for  that  purpose.    [36  Stat.  L.  1013.] 

The  Act  of  Aug.  5,  1909,  ch.  6,  S  39,  mentioned  in  the  text  is  given  awpra,  p.  417. 
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Res.  of  Jan.  28,  1899,  No.  12,  451. 

Congressional  Record  to  Library  of  Congress,  451. 
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Ad  of  Apnl  28,  1902,  ch.  594,  454. 

Sec.  1.  List  of  Employees  to  be  Furnished  for  Official  Register,  454. 
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Res,  of  March  4,  1907,  No.  Uy  460. 
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CONGRESS, 
Printing  and  Engraving  for  Patent  Office,  see  PATENTS. 
Transmission  of  Public  Documents  Post  Free,  see  POSTAL  SERVICE. 
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Sec.  386.  [Distribution  of  statntes  and  reports  to  judges.]       The 

Department  of  Justice  shall  be  charged  with  the  distribution  to  the  various 
judges  and  courts  of  the  statutes,  reports,  and  other  judicial  documents 
provided  by  law.     [B.  S.] 

Act  of  March  3,  1873,  ch.  238,  17  Stat.  L.  578. 

Subsequent  provisions  relating  to  the  distribution  of  reports,  etc.,  were  made  by 
▼arious  later  Acts  which  were  incorporated  in  Judicial  Code,  §  227.  See  Judiciaby, 
vol.  5,  p.  705. 

Subsequent  provisions  relating  to  the  distribution  of  the  Revised  Statutes,  the  supple- 
menU  thereto,  etc.,  were  made  by  the  Act  of  Jan.  12,  1895,  ch.  23,  S  73  [18-25] 
given  in  Statutes. 

Sec.  387.  [Begister  of  statutes  and  reports  distributed.]  A  register  of 
the  statutes  of  the  United  States  and  reports  of  the  Supreme  Court  shall  be 
kept,  under  the  authority  of  the  head  of  the  Department  of  Justice,  showing 
the  quantity  of  each  kind  received  by  him  from  the  Secretary  of  the 
Interior;  and  it  shall  be  his  duty  to  cause  to  be  entered  in  such  register, 
and  at  the  proper  time,  when,  where,  and  to  whom  the  same,  or  any  part  of 
them,  have  been  distributed  and  delivered,  and  to  report  the  same  to  Con- 
gress in  his  annual  report.      [R.  S.] 

Act  of  March  3,  1873,  ch.  238,  17  Stat.  L.  678. 

As  to  the  distribution  of  statutes,  see  the  note  to  the  preceding  R.  S.  sec.  385. 

Sec.  1 332.  [Congressional  documents  to  library  of  military  academy.] 

The  Secretary  of  the  Senate  shall  furnish  annually  to  the  library  of  the 
Academy  one  copy  of  each  document  published,  during  the  preceding  year, 
by  the  Senate.    [R,  8.] 

Act  of  April  23,  1866,  ch.  19,  11  Stat.  L.  5. 

See  further  Act  of  Jan.  12,  1896,  ch.  23,  f  98,  infra,  p.  447,  making  the  Ubrary  of 
the  academy  a  designated  depository  of  government  publications. 


Seo.  24.  [Congressional  Becord  to  be  furnished  to  members  of  Con- 
gress and  to  committees.]  There  shall  be  reserved  by  the  Public  Printer 
from  the  quota  of  each  member  of  Congress  and  Delegate  one  copy  of  the 
Congressional  Record  in  unstitched  form,  to  be  delivered  to  each  member  or 
Delegate ;  and  there  shall  be  furnished  to  each  standing  committee  of  Con- 
gress one  copy,  which  copies  for  members  and  committees  shall  be  bound 
promptly  in  paper  when  each  semimonthly  index  shall  be  issued  and  shall 
be  delivered  without  delay.    [28  Stat.  L.  604.] 

The  foregoing  section  24  and  sections  40,  42,  54-79,  92,  95,  and  98,  set  out  or  noted 
in  the  follow infi^  paragraphs  of  the  text,  are  from  the  Printing  and  Binding  Act  of 
Jan.  12,  1895,  ch.  23,  entitled  ''An  act  providing  for  the  public  printing  and  binding 
and  the  distribution  of  public  documents."  This  Act,  sometimes  known  as  the  Mander- 
«on  Act,  contained  100  sections,  which  are  set  out  or  accounted  for  in  their  consecutive 
order,  in  this  title  and  the  title  Public  PBiNTiNa. 

Further  provisions  relating  to  the  preparation,  etc.,  of  the  Congressional  Record 
are  contained  in  those  sections  of  this  Act  which  are  given  in  Pubuc  Printing. 

Further  provisions  relating  to  the  distribution,  etc.,  of  the  Congressional  Record 
are  contained  in  various  Acts  and  parts  of  Acts  given  in  this  title. 
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Sec.  40.  [Congressional  Directory  and  Becord — printing  for  sale — 
proceeds  of  sale.]  The  Public  Printer,  under  the  direction  of  the  Joint 
Committee,  may  print  for  sale,  at  a  price  sufficient  to  reimburse  the  expense 
of  such  printing,  the  current  Congressional  Directory  and  the  current  num- 
bers and  bound  sets  of  the  Congressional  Record.  The  money  derived  from 
such  sales  shall  be  paid  into  the  Treasury  and  accounted  for  in  his  annual 
report  to  Congress,  and  no  sales  shall  be  made  on  credit.    [28  Stat.  L.  607. \ 

Sec.  42.  [Extra  copies  of  documents.]  The  Public  Printer  shall  furnish 
to  all  applicants  giving  notice  before  the  matter  is  put  to  press,  not  exceed- 
ing two  hundred  and  fifty  to  any  one  applicant,  copies  of  bills,  reports,  and 
documents,  said  applicants  paying  in  advance  the  cost  of  such  printing  with 
ten  per  centum  added :  Provided,  That  the  printing  of  such  work  for  pri- 
vate parties  shall  not  interfere  with  the  printing  for  the  Government.  [28 
Stat.  L.  607.] 

This  section  superseded  R.  S.  sec.  3809,  and  a  Res.  of  May  8,  1880,  No.  31,  21  Stat. 
L.  306,  which  contained  similar  provisions.. 

See  the  note  to  section  24  of  this  Act,  supra,  p.  423. 

Sec.  54.  [Documents  and  reports — ' '  usual  number  ' ' —  style  and  dis- 
tribution—  reserved  sets.]  Whenever  any  document  or  report  shall  be 
ordered  printed  by  Congress,  such  order  to  print  shall  signify  the  **  usual 
number  '*  of  copies  for  binding  and  distribution  among  those  entitled  to 
receive  them.  No  great  number  shall  be  printed  unless  ordered  by  either 
House,  or  as  hereinafter  provided.  When  a  special  number  of  a  document 
or  report  is  ordered  printed,  the  usual  number  shall  also  be  printed,  unless 
already  ordered.  The  usual  number  of  documents  and  reports  shall  be  one 
thousand  six  hundred  and  eighty-two  copies,  which  shall  be  distributed  as 
follows : 

Of  the  House  Documents  and  Reports,  Unbound. —  To  the  Senate 
document  room,  one  hundred  and  fifty  copies ;  to  the  office  of  the  Secretary 
of  the  Senate,  ten  copies ;  to  the  House  document  room,  four  hundred  and 
twenty  copies;  to  the  Clerk's  office  of  the  House,  twenty  copies. 

Of  the  Senate  Documents  and  Reports,  Unbound. —  To  the  Senate 
document  room,  two  hundred  and  twenty  copies ;  office  of  the  Secretary  of 
the  Senate,  ten  copies;  to  the  House  document  room,  three  hundred  and 
sixty  copies;  to  the  Clerk's  office  of  the  House,  ten  copies. 

That  of  the  number  printed,  the  Public  Printer  shall  bind  one  thousand 
and  eighty-two  copies,  which  shall  be  distributed  as  follows : 

Of  the  House  Documents  and  Reports,  Bound. —  To  the  Senate 
Library  fifteen  copies;  to  the  Library  of  Congress,  two  copies,  and  fifty 
additional  copies  for  foreign  exchanges;  to  the  House  Library,  fifteen 
copies;  to  the  superintendent  of  documents,  five  hundred  copies,  for  dis- 
tribution to  the  State  and  Territorial  libraries  and  designated  depositories. 

Of  the  Senate  Documents  and  Reports,  Bound. —  To  the  Senate 
Library  fifteen  copies;  to  the  Library  of  Congress,  two  copies,  and  fifty 
copies  additional  for  foreign  exchanges ;  to  House  Library,  fifteen  copies ;  to 
the  superintendent  of  documents,  five  hundred  copies,  for  distribution  to. 
State  and  Territorial  libraries  and  designated  depositories. 
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These  documents  shall  be  bound  in  full  sheep,  arid  in  binding  documents 
the  Public  Printer  shall  give  precedence  to  those  that  are  to  be  distributed 
to  libraries  and  to  designated  depositories :  Provided,  That  any  State  or 
Territorial  library  or  designated  depository  entitled  to  documents  that  may 
prefer  to  have  its  documents  in  unbound  form,  may  do  so  by  notifying  the 
superintendent  of  documents  to  that  eflEect  prior  to  the  convening  of  each 
Congress. 

[The  remainder  of  said  documents  and  reports  shall  be  reserved  by  the 
Public  Printer  in  unstitched  form,  and  shall  be  held  subject  to  be  bound  in 
the  number  provided  by  law,  upon  orders  from  the  Vice-President,  Sena- 
tors, Representatives,  Delegates,  Secretary  of  the  Senate,  and  Clerk  of  the 
House,  in  such  binding  as  they  shall  select,  except  full  morocco  or  calf ;  and 
when  not  called  for  and  delivered  within  two  years  after  printing  shall  be 
delivered  in  unbound  form  to  the  superintendent  of  documents  for  distribu- 
tion.]   All  of  the  **  usual  number  "  shall  be  printed  at  one  time. 

That  hereafter  the  usual  number  of  reports  on  private  bills,  concurrent  or 
simple  resolutions,  shall  not  be  printed.  In  lieu  thereof  there  shall  be 
printed  of  each  Senate  report  on  a  private  bill,  simple  or  concurrent  resolu- 
tion, three  hundred  and  forty-five  copies,  which  shall  be  distributed  as  fol- 
lows: To  the  Senate  document  room,  two  hundred  and  twenty  copies;  to 
the  Secretary  of  the  Senate,  fifteen  copies;  to  the  House  document  room, 
one  hundred  copies ;  to  the  superintendent  of  documents,  ten  copies ;  and  of 
each  House  report  on  a  private  bill,  simple  or  concurrent  resolution,  two 
hundred  and  sixty  copies,  which  shall  be  distributed  as  follows:  To  the 
Senate  document  room,  one  hundred  and  thirty-five  copies ;  to  the  Secretary 
of  the  Senate,  fifteen  copies;  to  the  House  document  room,  one  hundred 
copies;  to  the  superintendent  of  documents,  ten  copies:  Provided,  That 
nothing  contained  in  this  Act. shall  be  construed  to  prevent  the  binding  of 
all  Senate  and  House  reports  in  the  reserve  volumes  bound  for  and  deliv- 
ered to  the  Senate  and  House  libraries:  Provided,  That  not  less  than 
twelve  copies  of  each  report  on  bills  for  the  payment  or  adjudication  of 
claims  against  the  Covemment  shall  be  kept  on  file  in  the  Senate  document 
room.     [28  Stat,  L.  608,  as  amended  by  33  Stat.  L.  610,] 

The  sixth  paragraph  of  this  section  was  amended  by  a  Res.  of  June  30,  1902,  No.  36, 
32  Stat.  L.  746,  which  read  as  follows :  *^  That  hereafter  the  documents  reserved  for 
binding  upon  orders  of  Senators,  Representatives,  Dele^tes,  and  officers  of  Congress, 
as  provided  in  paragraph  six,  section  fifty-four,. of  an  Act  approved  Janiiary  twelfth, 
eighteen  hundrra  and  ninety-five,  providing  for  the  public  printing  and  binding  and 
the  distribution  of  public  documents,  if  not  callea  for  and  delivered  within  two 
years  after  printing,  G^all  be  bound  in  first  grades  of  cloth  and  delivered  to  the  Super- 
intendent of  Documents  for-  distribution  to  libraries ;  and  the  Public  Printer  is  hereby 
authorized  and  directed  to  bind  in  cloth  all  such  documents  heretofore  delivered  to  the 
Superintendent  of  Documents  for  like  distribution."  However,  that  part  of  said  sixth 
paragraph  enclosed  in  brackets  and  as  so  amended  was  repealed  by  the  Act  of  June  25, 
1910,  ch.  439,  infra,  p.  462. 

The  last  paragrapn  of  thifl  section,  beginning  with  the  words  "  Hereafter  the 
usual  number  of  reports/'  etc.,  to  the  end  thereof,  was  added  by  the  amending  Act  of 
Jan.  20,  1905,  ch.  50,  f  1. 

This  section  superseded  R.  S.  sees.  3792,  3796  and  3799,  also  Res.  of  July  7,  1882, 
No.  43,  22  Stat.  L.  387. 

Certain  documents  in  addition  to  the  "  usual  number  "  were  authorized  to  be  printed 
by  section  73  of  this  Act,  infraf  p.  431. 

To  what  documents  applicable. —  Prior  word  "  document "  in  the  resolution  of 
to  the  passage  of  this  Act,  it  was  held  by  July  7,  1882,  had  a  general  application  to 
ActiDg  Attorney-General  S.  F.  Phillips,  everything  that  was  a  document,  no  mat- 
in (1884)    18  Op.  Atty.-Gen.  51,  that  the  ter  by  what  kind  of  legislation  ordered, 
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so  that  such  legislation  did  not  forbid  the 
printing  of  the  "  usual  number "  of  the 
document  on  which  it  operated. 

Number  authorixed  under  general  order 
to  print. —  Under  this  section  a  general 
order  to  print  a  document  or  report,  not 
stating  the  number  of  copies,  authorizes 
the  printing  of  the  "  usual  number "  of 
1,682  copies.  (1903)  24  Op.  Atty.-Gen. 
663. 

Order  for  stated  number  of  copies. — 
Where  Congress  directs  the  printing  of  a 
stated  number  of  copies  this  carries  with 
it  the  order  to  print  the  **  usual  number," 
or   1,682  copies,  in  addition,  unless  the 


usual  number  has  been  already  ordered. 
(1903)    24  Op.  Atty.-Gen.  663. 

Documents  in  addition  to  the  usual 
number. — "  In  case  any  other  number  were 
expressly  ordered  to  be  printed  for  a 
di'fferent  destination,  a  reasonable  con- 
struction would  hold  such  other  num- 
ber to  be  additional  to  the  'usual  num- 
ber,' to  wit,  so  many  under  the  special 
order  for  one  purpose  and  so  many  more 
under  the  general  provisions  of  sec.  3792 
or  any  amendment  thereof,  for  another 
and  standing  purpose."  (1884)  18  Op. 
Atty.-Gen.  61. 


Sec.  55.  [Bills  and  resolutions  —  number  and  distribution  —  private 
bills  defined.]  There  shall  be  printed  of  each  Senate  and  House  public  bill 
and  joint  resolution  six  hundred  and  twenty-five  copies,  which  shall  be  dis- 
tributed as  follows:  To  the  Senate  document  room,  two  hundred  and 
twenty-five  copies ;  office  of  Secretary  of  Senate,  fifteen  copies ;  House  docu- 
ment room,  three  hundred  and  eighty-five  copies.  There  shall  be  printed  of 
each  Senate  private  bill,  when  introduced,  when  reported,  and  when  passed, 
three  hundred  copies,  which  shall  be  distributed  as  follows :  To  the  Senate 
document  room,  one  hundred  and  seventy  copies;  to  the  Secretary  of  the 
Senate,  fifteen  copies ;  to  the  House  document  room,  one  hundred  copies ;  to 
the  superintendent  of  documents,  ten  copies.  There  shall  be  printed  of  each 
House  private  bill,  when  introduced,  when  reported,  and  when  passed,  two 
hundred  and  sixty  copies,  which  shall  be  distributed  as  follows:  To  the 
Senate  document  room,  one  hundred  and  thirty-five  copies ;  to  the  Secretary 
of  the  Senate,  fifteen  copies;  to  the  House  document  room,  one  hundred 
copies;  to  the  superintendent  of  documents,  ten  copies.  The  term  **  private 
bill  "  shall  be  construed  to  mean  all  bills  for  the  relief  of  private  parties, 
bills  granting  pensions,  bills  removing  political  disabilities,  and  bills  for  the 
survey  of  rivers  and  harbors.  All  bills  and  resolutions  shall  be  printed  in 
bill  form,  and,  unless  specially  ordered  by  either  House,  shall  only  be 
printed  when  referred  to  a  committee,  when  favorably  reported  back,  and 
after  their  passage  by  either  House.  Of  concurrent  and  simple  resolutions, 
when  reported,  and  after  their  passage  by  either  House,  only  two  hundred 
and  sixty  copies  shall  be  printed,  except  by  special  order,  and  the  same 
shall  be  distributed  as  follows:  To  the  Senate  document  room,  one  hun- 
dred and  thirty-five  copies ;  to  the  Secretary  of  the  Senate,  fifteen  copies ;  to 
the  House  document  room,  one  hundred  copies;  to  the  superintendent  of 
documents,  ten  copies.     [28  Stat.  L.  609,  as  amended  by  33  Stat,  L,  611,] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  55.  There  shall  be  printed  of  each  Senate  and  House  public  bill  and  joint, 
concurrent,  and  simple  resolution  six  hundred  and  twenty-tive  copies,  which  shall  be 
distributed  as  follows:  To  Senate  document  room,  two  hundred  and  twenty-five  copies; 
office  of  Secretary  of  Senate,  fifteen  copies;  House  document  room,  three  hundred  and 
eighty-five  copies.  There  shall  be  printed  of  each  Senate  and  House  private  bill  two 
hundred  and  fifty  copies,  which  shall  be  distributed  as  follows:  To  Senate  document 
room,  one  hundred  and  thirty-five  copies;  to  Secretary  of  Senate,  fifteen  copies;  House 
document  room,  one  hundred  copies.  The  term  private  bill  shall  be  construed  to  mean 
all  bills  for  the  relief  of  private  parties,  bills  granting  pensions,  and  bills  removing 
political  disahilities.  All  bills  and  resolutions  shall  be  printed  in  bill  form  and  unless 
specially  ordered  by  either  House  shall  only  be  printed  when  referred  to  a  conunittee, 
when  favorably  reported  back,  and  after  their  passage  by  either  House." 
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It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Jan.  20,  1905,  ch.  50,  §  2. 
This  section  superseded  R.  S.  sec.  3791,  which  provided  for  the  printing  of  750  copies 
of  every  bill  or  resolution  unless  otherwise  ordered. 

Sec.  56.  [Laws,  postal  conventions,  and  treaties  —  number  and  distri- 
bution.] There  shall  be  printed  in  slip  form  one  thousand  eight  hundred 
and  ten  copies  of  public  and  four  hundred  and  sixty  of  private  laws,  postal 
conventions,  and  treaties,  which  shall  be  distributed  as  follows :  To  the 
House  document  room,  one  thousand  copies  of  public  and  one  hundred 
copies  of  private  laws ;  to  the  Senate  document  room,  five  hundred  and  fifty 
copies  of  public  and  one  hundred  copies  of  private  laws;  to  the  Department 
of  State,  five  hundred  copies  of  all  laws ;  and  to  the  Treasury  Department, 
sixty  of  all  laws.  Postal  conventions  and  treaties  shall  be  distributed  as 
private  laws.    [28  Siat.  L.  609.] 

This  section  superseded  R.  S.  sees.  3803,  3804,  3805  and  3806,  also  R.  S.  sec  210, 
which  was  similar  to  R.  S.  sec  3803.  Provisions  similar  to  those  of  R.  S.  sec.  3804 
were  contained  also  in  R.  S.  sec.  399.     See  Postal  Service. 

Nnmber  of  copies  of  private  laws  au-  five  hundred  copies  of  all  law«  furnished 

thorixed. —  Under  the  provisions   of   this  the  State  Department  under  this  section 

section,  the  public  printer  should  print  in  should  not  be  charged  against  the  allot- 

slip   form    and   distribute   760   copies   of  ment  of  appropriation  for  printing  and 

private  laws,  postal  conventions^  and  treat-  binding  for  that  department.     ( 1908 )   26 

ies.     (1896)   21  Op.  Atty.-Gen.  405.  Op.  Atty.-Gen.  614. 

The  cost  of  printing  in  sUp  form  the 

Sec.  57.  [Journals  of  Congress  —  number  and  distribution.]  There 
shall  be  printed  of  the  Journals  of  the  Senate  and  House  of  Representatives 
seven  hundred  and  twenty  copies,  which  shall  be  distributed  as  follows :  To 
the  Senate  document  room,  ninety  copies  for  distribution  to  Senators,  and 
twenty-five  additional  copies;  to  the  Senate  Library,  ten  copies;  to  the 
House  document  room,  three  hundred  and  sixty  copies  for  distribution  to 
members,  and  twenty-five  additional  copies;  to  the  Department  of  State, 
four  copies;  to  the  superintendent  of  documents,  one  hundred  and  forty- 
four  copies  to  be  distributed  to  three  libraries  in  each  of  the  States  and 
Territories  to  be  designated  by  the  superintendent  of  documents;  to  the 
Library  of  Congress,  twenty-five  copies ;  to  the  Court  of  Claims,  two  copies, 
and  to  the  Library  of  the  House  of  Representatives,  ten  copies.  The  remain- 
ing number  of  the  Journals  of  the  Senate  and  House  of  Representatives, 
consisting  of  twenty-five  copies,  shall  be  furnished  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of  Representatives,  respectively,  as  the 
necessities  of  their  respective  oflSces  may  require,  as  rapidly  as  signatures 
are  completed  for  such  distribution.    [28  Stat,  L.  609.] 

This  section  superseded  R.  S.  sec.  3798,  which  provided  for  1,550  copies  of  the  public 
journals  of  the  Senate  and  the  House,  also  the  Act  of  Oct.  19,  1888,  ch.  1213,  25  Stat. 
L.  610,  which  provided  for  the  printing  of  1,055  copies  of  the  Senate  Journals  and 
1,174  copies  of  the  House  Journals,  and  the  distribution  of  the  same. 

Sec.  58.  [Departmental,  etc.,  publicatioiiB  —  distribution.]  Whenever 
printing  not  bearing  a  Congressional  number  shall  be  done  for  any  depart- 
ment or  officer  of  the  Government,  except  confidential  matter,  blank  forms, 
and  circular  letters  not  of  a  public  character,  or  shall  be  done  for  use  of 
Congressional  committees,  not  of  a  confidential  character,  two  copies  shall 
be  sent,  unless  withheld  by  order  of  the  committee,  by  the  Public  Printer 
to  the  Senate  and  House  Libraries,  respectively,  and  one  copy  each  to  the 
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document  rooms  of  the  Senate  and  House,  for  reference ;  and  these  copies 
shall  not  be  removed ;  and  of  all  publications  of  the  Executive  Departments 
not  intended  for  their  especial  use,  but  made  for  distribution,  five  hundred 
copies  shall  be  at  once  delivered  to  the  superintendent  of  documents  for 
distribution  to  designated  depositories  and  State  and  Territorial  libraries. 
[28  Stat  L.  610.] 

Sec.  59.  This  section*  was  as  follows: 

Sec.  59.  Orders  for  printing  extra  copies  slian  be  by  simple,  concurrent,  or  joint 
resolution.  Either  House  may  print  extra  copies  to  the  amount  of  five  hundred  dollars 
by  simple  resolution;  if  the  cost  exceeds  that  sum,  the  printing  shall  be  ordered  by 
concurrent  resolution,  except  when  the  resolution  is  self-appropriating,  when  it  shall 
be  by  joint  resolution.  Such  resolutions,  when  presented  to  either  House,  shall  be 
referred  immediately  to  the  Committee  on  Printing,  who,  in  making  their  report,  shall 
give  the  probable  cost  of  the  proposed  printing  upon  the  estimate  of  the  Public  Printer; 
and  no  extra  copies  shall  be  printed  before  such  committee  has  reported.  [28  8tat. 
L.  610.} 

It  superseded  R.  S.  sees.  3793,  3794  and  3795,  which  related  to  printing  extra  copies. 
It  was  repealed  by  the  Act  of  March  1,  1907,  ch.  2284,  §  6,  34  Stat.  L.  1015.  Section  1 
of  which  Act,  containing  more  comprehensive  provisions  relating  to  this  subject  amend- 
ing this  Act  of  Jan.  12,  1895,  ch.  23,  §  2,  is  incorporated  therein  in  Public  Pbintlno. 

• 

Sec.  6o  of  this  Act  relating  to  the  docmnent  rooms  in  the  Senate  and  Houfie,  and 
superintendent  thereof,  is  given  in  CoNasESS,  vol.  2,  p.  622. 

Sec.  61.  [Superintendent  of  documents  —  sale  of  documents  —  accounts 
and  reports  —  custody  of  documents.]  The  Public  Printer  shall  appoint 
a  competent  person  to  act  as  superintendent  of  documents,  and  shall  fix  his 
salary.  The  superintendent  of  documents  so  designated  and  appointed  is 
hereby  authorized  to  sell  at  cost  any  public  document  in  his  charge,  the  dis- 
tribution of  which  is  not  herein  specifically  directed,  said  cost  to  be  esti- 
mated by  the  Public  Printer  and  based  upon  printing  from  stereotyped 
plates ;  but  only  one  copy  of  any  document  shall  be  sold  to  the  same  person, 
excepting  libraries  or  schools  by  which  additional  copies  are  desired  for 
separate  departments  thereof,  and  members  of  Congress ;  and  whenever  any 
oflBcer  of  the  Government  having  in  his  charge  documents  published  for 
sale  shall  desire  to  be  relieved  of  the  same,  he  is  hereby  authorized  to  turn 
them  over  to  the  superintendent  of  documents,  who  shall  receive  and  sell 
them  under  the  provisions  of  this  section.  All  moneys  received  from  the 
sale  of  documents  shall  be  returned  to  the  Public  Printer  on  the  first  day  of 
each  month  and  be  by  him  covered  into  the  Treasury  monthly,  and  the 
superintendent  of  documents  shall  report  annually  the  number  of  copies 
of  each  and  every  document  sold  by  him,  and  the  price  of  the  same.  He 
shall  also  report  monthly  to  the  Public  Printer  the  number  of  documents 
received  by  him  and  the  disposition  made  of  the  same.  He  shall  have  gen- 
eral supervision  of  the  distribution  of  all  public  documents,  and  to  his 
custody  shall  be  committed  all  dociunents  subject  to  distribution,  excepting 
those  printed  for  the  special  ofiicial  use  of  the  Executive  Departments,  which 
shall  be  delivered  to  said  Departments,  and  those  printed  for  the  use  of  the 
two  Houses  of  Congress,  which  shall  be  delivered  to  the  folding  rooms  of 
said  Houses  and  distributed  or  delivered  ready  for  distribution  to  Mem- 
bers and  Delegates  upon  their  order  by  the  superintendents  of  the  folding 
rooms  of  the  Senate  and  House  of  Representatives.     [28  Stat.  L.  6i0.] 

Chapter  7,  entitled  "The  Superintendent  of  Public  Documents"  of  title  11  entitled 
"  The  Department  of  the  Interior  "  of  the  Revised  Statutes  consisted  of  sections  497- 
511.     These  sections  charged  the  Secretary  of  the  Interior  with  receiving,  arranging, 
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safe-keeping,  and  distribution  of  all  public  documents,  they  provided  for  the  appoint- 
ment of  a  Superintendent  of  Public  Documents  and  pre&cfioed  his  duties,  and  pro- 
vided for  the  compilation,  printing,  and  distribution  of  a  biennial  register.  These 
flections  were  entirely  superseded  by  the  foregoing  section  61  of  the  text  and  the  fol- 
lowing sections  62,  63,  and  64.  The  provisions  relating  to  the  biennial  register  were 
also  superseded  by  section  73  [63-68]  of  this  Act,  infraj  p.  442,  relating  to  the  prepara- 
tion and  distribution  of  the  OiSScial  Register.    See  the  notes  to  said  paragraph. 

Sec.  62.  [Index  of  documents,  nninber  and  distribution.]  The  superin- 
tendent of  documents  shall,  at  the  close  of  each  regular  session  of  Congress, 
prepare  and  publish  a  comprehensive  index  of  public  documents,  beginning 
with  the  Fifty-third  Congress,  upon  such  plan  as  shall  be  approved  by  the 
Joint  Committee  on  Printing;  and  the  Public  Printer  shall,  immediately 
upon  its  publication,  deliver  to  him  a  copy  of  each  and  every  document 
printed  by  the  Government  Printing  Office;  and  the  head  of  each  of  the 
Executive  Departments,  bureaus,  and  offices  of  the  Gtovernment  shall  deliver 
to  him  a  copy  of  each  and  every  document  issued  or  published  by  such 
Department,  bureau,  or  office  not  confidential  in  its  character.  He  shall  also 
prepare  and  print  in  one  volume  a  consolidated  index  of 'Congressional  docu- 
ments, and  shall  index  such  single  volumes  of  documents  as  the  Joint  Com- 
mittee on  Printing  shall  direct.  Of  the  comprehensive  index  and  of  the 
consolidated  index  two  thousand  copies  each  shall  be  printed  and  bound  in 
addition  to  the  usual  number,  two  hundred  copies  for  the  use  of  the  Senate, 
eight  hundred  copies  for  use  of  the  House,  and  one  thousand  copies  for  dis- 
tribution by  the  superintendent  of  documents.      [28  Stat.  L.  610, \ 

See  the  note  to  the  preceding  section  61  of  this  Act. 

Sec.  63.  [Disposal  of  dociiments  on  hand  at  the  Capitol.]  The  Secretary 
and  Sergeant-at-Arms  of  the  Senate  and  the  Clerk  and  Doorkeeper  of  the 
House  of  Representatives  shall  cause  an  invoice  to  be  made  of  all  public 
documents  stored  in  and  about  the  Capitol,  other  than  those  belonging  to 
the  quota  of  members  of  the  present  Congress,  to  the  Library  of  Congress 
and  the  Senate  and  House  Libraries  and  document  rooms,  and  all  such 
documents  shall  by  the  superintendents,  respectively,  of  the  Senate  and 
House  folding  rooms  be  put  to  the  credit  of  Senators,  Representatives,  and 
Delegates  of  the  present  Congress,  in  quantities  equal  in  the  number  of 
volumes  and  as  nearly  as  possible  in  value,  to  each  member  of  Congress,  and 
said  documents  shall  be  distributed  upon  the  orders  of  Senators,  Repre- 
sentatives, and  Delegates,  each  of  whom  shall  be  supplied  by  the  superin- 
tendents of  the  folding  rooms  with  a  list  of  the  number  and  character  of 
the  publications  thus  put  to  his  credit :  Provided,  That  before  said  appor- 
tionment is  made  copies  of  any  of  these  documents  desired  for  the  use  of 
committees  of  the  Senate  or  House  shall  be  delivered  to  the  chairmen  of  such 
committees:  Aifid  provided  further,  That  four  copies  of  each  and  all 
leather-bound  documents  shall  be  reserved  and  carefully  stored,  to  be  used 
hereafter  in  supplying  deficiencies  in  the  Senate  and  House  Libraries  caused 
by  wear  or  loss,  and  a  similar  invoice  shall  be  prepared  and  distribution 
made  as  above  provided  at  the  convening  in  regular  session  of  each  suc- 
cessive Congress.     [28  Stat,  L,  611.] 

See  the  notes  to  section  61  of  this  Act,  supra,  p.  428, 
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Sec.  64.  [Office  of  saperintendent  of  documents  in  Interior  Department 
abolished  —  eleventh  census  distribution.]  Upon  the  appointmeut  of  the 
superintendent  of  documents,  as  hereinbefore  provided,  the  office  of  the 
superintendent  of  documents  in  the  Department  of  the  Interior  shall  be,  and 
is  hereby,  abolished,  and  all  laws  now  in  force  providing  for  the  delivery  to 
the  Department  of  the  Interior  of  public  documents  for  distribution,  other 
than  such  as  are  for  the  use  of  that  Department,  shall  be,  and  the  same  are 
hereby,  repealed:  Provided,  That  the  distribution  of  the  reports  of  the 
Eleventh  Census  shall  be  continued  and  completed  by  the  superintendent 
of  documents,  under  existing  laws  and  regulations.     [28  Stat.  L,  611,] 

This  section  superseded  R.  S.  sec.  3813,  which  provided  for  the  delivery  of  public 
documents  to  the  Interior  Department,  and  also  superseded  various  other  provisions  of 
the  Revised  Statutes  a«  indicated  in  the  note  to  section  61  of  this  Act,  supra,  p.  428. 

Sec.  65.  This  section,  relating  to  free  mail  and  franking  privileges  of  the  superin- 
tendent of  documents,  is  given  in  Postal  Servtcb. 

'  Sec.  66.  [Assistants,  printing,  office,  storage,  etc.,  for  superintendent  of 
documents.]  The  Public  Printer  is  hereby  authorized  and  directed,  upon 
the  requisition  of  the  superintendent  of  documents,  to  appoint  such  assist- 
ants as  may  be  necessary,  and  furnish  such  blanks  and  to  do  such  printing 
and  binding  as  are  required  by  his  office,  the  cost  of  the  same  to  be  charged 
against  the  appropriation  for  printing  and  binding  for  Congress,  and  the 
Public  Printer  shall  provide  convenient  office,  storage,  and  distributing 
rooms  for  the  use  of  the  superintendent  of  documents.     [28  Stat.  L.  611,] 

Sec.  67.  [Delivery  of  documents  in  departments,  etc.,  to  superintend- 
ent of  documents.]  All  documents  at  present  remaining  in  charge  of  the 
several  Executive  Departments,  bureaus,  and  offices  of  the  Government  not 
required  for  official  use  shall  be  delivered  to  the  superintendent  of  docu- 
ments, and  hereafter  all  public  documents  accumulating  in  said  Depart- 
ments, bureaus,  and  offices  not  needed  for  official  use  shall  be  annually 
turned  over  to  the  superintendent  of  documents  for  distribution  or  sale. 
[28  Stat.  L.  611.] 

This  section  superseded  a  Res.  of  March  3,  1887,  No.  13,  24  Stat.  L.  647,  which 
authorized  the  Secretary  of  the  Interior  to  sell  at  cost  price,  any  public  document 
not  required  for  official  use. 

Sec.  68.  [Distribution  of  Congressional  Documents.]  Whenever  in  the 
division  among  Senators,  Bepresentatives,  and  Delegates  of  documents 
printed  for  the  use  of  Congress  there  shall  be  an  apportionment  to  each  or 
either  House  in  round  numbers,  the  Public  Printer  shall  not  deliver  the  full 
number  so  accredited  at  the  respective  folding  rooms,  but  only  the  largest 
multiple  of  the  number  constituting  the  full  membership  of  each  or  either 
House,  including  the  Secretary  and  Sergeant-at-Arms  of  the  Senate  and 
Clerk,  Sergeant-at-Arms,  and  Doorkeeper  of  the  House,  which  shall  be  con- 
tained in  the  round  numbers  thus  accredited  to  each  or  either  House,  so 
that  the  number  delivered  shall  divide  evenly  and  without  remainder  among 
the  members  of  the  House  to  which  they  are  delivered ;  and  the  remainder 
of  the  documents  thus  resulting  shall  be  turned  over  to  the  superintendent 
of  documents,  to  be  distributed  by  him,  first,  to  public  and  school  libraries 
for  the  purpose  of  completing  broken  sets;  second,  to  public  and  school 
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libraries  that  have  not  been  supplied  with  any  portions  of  such  sets,  and, 
lastly,  by  sale  to  other  persons ;  said  libraries  to  be  named  to  him  by  Sena- 
tors, Representatives,  and  Delegates  in  Congress;  and  in  this  distribution 
the  superintendent  of  documents  shall  see  that  as  far  as  practicable  an  equal 
allowance  is  made  to  each  Senator,  Representative,  and  Delegate.  [28 
Stat  L.  €12 y  as  amended  by  33  Stat  L.  159.] 

A3  originally  enacted  this  section  was  as  follows: 

"  Sec.  68.  WheneTer  in  the  division  among  Senators,  Representatives,  and  Delegates 
of  documents  printed  for  the  use  of  Congress  there  shall  be  an  apportionment  to  each 
or  either  House  in  round  numbers,  the  Public  Printer  shall  not  deliver  the  full  number 
80  accredited  at  the  respective  folding  rooms,  but  only  the  largest  multiple  of  the 
number  constituting  the  luU  membership  of  each  or  either  House,  including  the  Secre- 
tary and  Sergeant-at-Arms  of  the  Senate  and  Clerk  and  Doorkeeper  of  the  House, 
which  shall  be  contained  in  the  round  numbers  thus  accredited  to  each  or  either  House, 
so  that  the.  number  delivered  shall  divide  evenly  and  without  remainder  among  the 
members  of  the  House  to  which  they  are  delivered;  and  the  remainder  of  all  documents 
thus  resulting  shall  be  turned  over  to  the  superintendent  of  documents,  to  be  distributed 
by  him,  first,  to  public  and  school  libraries  for  the  purpose  of  completing  broken  sets; 
second,  to  public  and  school  libraries  that  have  not  been  supplied  with  any  poi-tion  of 
sQch  sets;  and,  lastly,  by  sale  to  other  persons;  said  libraries  to  be  named  to  him  by 
Senators,  Representatives,  and  Delegates  in  Congress;  and  in  this  distribution  the 
superintendent  of  documents  shall  see  that  as  far  as  practicable  an  equal  allowance 
is  made  to  each  Senator,  Representative,  and  Delegate." 

It  was  amended  tp  read  as  given  in  the  text  by  an  Act  of  April  6,  1904,  ch.  802. 

Sec.  69.  [Catalogue  of  publicationfl  —  contents  and  number.]  A  cata- 
logue of  Government  publications  shall  be  prepared  by  the  superintendent 
of  documents  on  the  first  day  of  each  month,  which  shall  show  the  docu- 
ments printed  during  the  preceding  month,  where  obtainable,  and  the  price 
thereof.  Two  thousand  copies  of  such  catalogue  shall  be  printed  in  pam- 
phlet form  for  distribution.    [28  Stat.  L.  612J\ 

Sec.  70.  [Investigation  of  libraries  as  depositories.]  The  superintend- 
ent of  documents  shall  thoroughly  investigate  the  condition  of  all  libraries 
that  are  now  designated  depositories,  and  whenever  he  shall  ascertain  that 
the  number  of  books  in  any  such  library,  other  than  college  libraries,  is 
helow  one  thousand,  other  than  Government  publications,  or  it  has  ceased 
to  be  maintained  as  a  public  library,  he  shall  strike  the  same  from  the  list, 
and  the  Senator,  Representative,  or  Delegate  shall  designate  another  deposi- 
tory that  shall  meet  the  conditions  herein  required.    [28  Stat,  L.  612.] 

Sec.  71.  This  section,  relating  to  the  folding  rooms  of  the  Senate  and  House  of 
Representatives  and  the  superintendent  thereof,  is  given  in  Conqbess,  vol.  2,  p.  522. 

Sec.  72.  [Documents  not  drawn  by  retiring  members  of  Congress.] 
Any  Senator,  Representative,  or  Delegate  having  public  documents  to  his 
credit  at  the  expiration  of  his  term  of  office  shall  take  the  same  prior  to  the 
convening  of  the  next  succeeding  Congress,  and  if  he  shall  not  do  so  within 
such  period  he  shall  forfeit  them  to  his  successor  in  office.  [28  Stat  L. 
612.] 

The  rights  of  re-elected  members  as  to  the  distribution  of  public  documents  were 
fixed  by  the  Act  of  June  4,  1897,  ch.  2,  fi  1,  infra,  p.  461. 

• 

Sec.  73.  [1]  [Extra  copies  of  documents — binding  —  number  and 
allotment.]  Extra  copies  of  documents  and  reports  shall  be  printed 
promptly  when  the  same  shall  be  ready  for  publication,  and  shall  be  bound 
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in  paper  or  cloth  as  directed  by  the  Joint  Committee  on  Printing,  and  shall 
be  of  the  number  following  in  addition  to  the  usual  number :  [28  Stat.  L. 
612,] 

The  foregoing  paragraph  and  the  following  conaecutively  numbered  paragraphs  of 
this  section  superaedwi  R.  S.  sec.  37^,  relating  to  extra  copies  for  the  Library  of 
Congress;  R.  S.  sec.  3708,  which  provided  for  the  printing,  etc.,  of  additional  copies 
of  certiain  documents;  R.  S.  sec.  3810,  relating  to  the  delivery  of  documents  by  the 
printer;  R.  S.  sec.  3811,  as  amended  by  an  Act  of  Feb.  18,  1875,  ch.  380,  18  Stat.  L. 
319,  relating  to  the  annual  report  of  the  comptroller  of  the  currency  upon  national 
banks  and  banks  under  State  and  territorial  laws;  and  R.  S.  sec.  3812,  relating  to  the 
statement  of  the  Secretary  of  the  Treasury  as  to  exports  and  imports.  They  also 
superseded  R.  S.  sec.  4837  which  was  repealed  and  re-enacted  by  an  Act  of  Feb.  8, 
1881,  ch.  35,  21  Stat.  L.  322,  and  was  again  repealed  and  re-enacted  by  an  Act  of 
July  26,  1894,  ch.  168,  28  Stat.  L.  159,  and  which  related  to  the  distribution  of  certain 
public  documents  to  certain  homes. 

[Sec.  73  Continued.  [2]  Report  of  Secretary  of  Agriculture.]  The 
Annual  Report  of  the  Secretary  of  Agriculture  shall  hereafter  be  submitted 
and  printed  in  two  parts,  as  follows :  Part  one,  which  shall  contain  purely 
business  and  executive  matter  which  it  is  necessary  for  the  Secretary  to 
submit  to  the  President  and  Congress;  part  two,  which  shall  contain  such 
reports  from  the  different  bure::us  and  divisions,  and  such  papers  prepared 
by  their  special  agents,  accompanied  by  suitable  illustrations  as  shall,  in  the 
opinion  of  the  Secretary,  be  specially  suited  to  interest  and  instruct  the 
farmers  of  the  country,  and  to  include  a  general  report  of  the  operations  of 
the  Department  for  their  information.  There  shall  be  printed  of  part  one, 
one  thousand  copies  for  the  Senate,  two  thousand  copies  for  the  House,  and 
three  thousand  copies  for  the  Department  of  Agriculture ;  and  of  part  two, 
one  hundred  and  ten  thousand  copies  for  the  use  of  the  Senate,  three  hun- 
dred and  sixty  thousand  copies  for  the  use  of  the  House  of  Representatives, 
and  thirty  thousand  copies  for  the  use  of  the  Department  of  Agriculture, 
the  illustrations  for  the  same  to  be  executed  under  the  supervision  of  the 
Public  Printer,  in  accordance  with  directions  of  the  Joint  Committee  on 
Printing,  said  illustrations  to  be  subject  to  the  approval  of  the  Secretary  of 
Agriculture ;  and  the  title  of  each  of  the  said  parts  shall  be  such  as  to  show 
that  such  part  is  complete  in  itself :  Provided,  That  one  edition  of  seventy- 
five  thousand  copies  of  the  Special  Report  on  Diseases  of  the  Horse  be 
printed,  of  which  fifty  thousand  copies  shall  be  for  the  use  of  the  House  of 
Representatives,  and  twenty-five  thousand  copies  for  the  use  of  the  Senate. 
[28  Stat.  L.  612.] 

[Sec.  73  Continued.  [3]  Beport  of  Bureau  of  Animal  Industry.]     Of 

the  Report  of  the  Bureau  of  Animal  Industry,  thirty  thousand  copies,  of 
which  seven  thousand  shall  be  for  the  Senate,  fourteen  thousand  for  the 
House,  and  nine  thousand  for  distribution  by  the  Agricultural  Department. 
[28  Stat.  L.  613.] 


[Sec.  73  Continued.  [4]  Report  of  Chief  of  Weather  Bureau.]    Of  the 

Annual  Report  of  the  Chief  of  the  Weather  Bureau,  four  thousand  copies ; 
one  thousand  copies  for  the  Senate,  two  thousand  copies  for  the  House,  and 
one  thousand  copies  for  the  Bureau.     \28  Stat.  L.  613.] 
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[Ssc.  73  Coniinaed.  [5]  Ephemeris  and  Nautical  Almanac.]    Of  the 

Ephemeris  and  Nautical  Almanac  and  of  the  papers  supplementary  thereto, 
one  thousand  five  hundred  copies ;  one  hundred  copies  for  the  Senate,  four 
hundred  for  the  House,  and  one  thousand  for  distribution  or  sale  by  the 
Navy  Department.  The  five  hundred  copies  printed  for  Congress  and  the 
usual  number  shall  be  for  the  calendar  year  next  following,  and  those  for 
the  Navy  Department  for  the  third  year  following.  The  Secretary  of  the 
Navy  is  also  authorized  to  cause  additional  copies  of  the  Ephemeris,  and  of 
the  Nautical  Almanac  extracted  therefrom,  to  be  printed  for  the  public 
service  and  for  sale  to  navigators  and  others:  Provided,  That  all  moneys 
received  from  sales  of  the  Ephemeris  and  of  the  Nautical  Almanacs  shall  be 
deposited  in  the  Treasury  and  placed  to  the  credit  of  the  general  fund  for 
public  printing.     [28  Stat  L,  613.] 

This  paragraph  superseded  Res.  of  Feb.  11,  1880,  No.  10,  21  Stat.  L.  301. 

By  the^Res.  of  May  13,  1902,  No.  20,  infra,  p.  455,  the  printing  of  the  "usual 
number  "  of  the  Ephemeris  and  Nautical  Almanac  was  discontinued  and  1,100  copies 
thereof  were  authorized.    See  the  notes  to  said  resolution. 


Nature  of  publications  explained. —  It 
was  said  by  Attorney-General  Knox,  in 
(1903)  24  Op.  Atty.-Gen  663:  "It  ap- 
pears that,  of  its  publications,  the  navy 
department  has,  for  many  years,  published 
two  books;  .  .  .  one,  and  the  larger 
bound  in  cloth,  called  '  The  American 
Kphemeris  and  Nautical  Almanac  and 
the  other,  bound  in  paper,  called  'The 
American  Nautical  Almanac'  The  for- 
mer is  intended  chiefly  for  the  navy,  and 
for  sale  or  free  distribution  to  observa- 
tories, astronomers,  colleges,  libraries,  etc., 
and  of  which  the  department  disposes  an- 
nually about  1,000  copie&  The  other  con- 
tains in  a  condensed  form  much  of  that 
which  is  in  the  former,  and  is  intended 
chiefly  for  the  use  of  navigation,  and  is 
adapted  to  the  meridian  of  Greenwich,  of 
which  the  department  disposes  annually 
about  2,.30O  copies.  Your  department  pub- 
lishes also  what,  in  your  note  and  in  the 
Acts  referred  to,  are  called  'the  papers 
supplementary  thereto,'  that  is,   supple- 


mentary to  the  one  first  above  referred  to; 
and  I  am  asked  how  many  copies  of  each 
of  the  three  are  now  authorized  to  be 
printed  " 

What  additional  copies  authorized. — 
The  Secretary  of  the  Navy  may  still  cause 
to  be  printed  additional  copies  of  the 
American  Nautical  Almanac  under  the 
provisions  of  this  section  and  as  herein 
provided;  but  this  authority  does  not 
authorize  additional  copies  of  the  papers 
supplementary  to  the  Ephemeris  a!nd 
Nautical  Almanac.  (1903)  24  Op.  Atty.- 
Gen.  663. 

The  Secretary  of  the  Navy  is  author- 
ized, under  existing  law,  to  cause  to  be 
printed  2,500  copies  of  the  American 
Ephemeris  and  Nautical  Almanac  and 
3,182  copies  of  "  the  papers  supplementary 
thereto,"  and  of  the  American  Nautical 
Almanac  such  '^  additional  **  copies  thereof 
as  he  may  deem  necessary  ''  for  the  public 
service  and  for  sale  to  navigators  and 
others."     (1903)  24  Op.  Atty.-Gen.  663. 


[Sbo.  73  Continued.  [6]  Observationfl  of  Nayal  Observatory.]    Of  the 

Olwervations  of  the  Naval  Observatory,  one  thousand  eight  hundred  copies ; 
three  hundred  for  the  Senate,  seven  hundred  for  the  House,  and  eight  hun- 
dred for  distribution  by  the  Naval  Observatory,  and  of  the  astronomical 
appendixes  to  the  above  observations,  one  thousand  two  hundred  separate 
copies,  and  of  the  meteorological  and  magnetic  observations  one  thousand 
separate  copies  for  distribution  by  the  Naval  Observatory.  [28  Stat.  L. 
613.] 


[Sec.  73  Continued.  [7]  Report  of  Saperintendent  of  Coast  and  Oeodetic 
Survey.]  Of  the  Report  of  the  Superintendent  of  the  Coast  and  Geodetic 
Survey,  two  thousand  eight  hundred  copies  in  quarto  form,  bound  in  one 
volume,  two  hundred  for  the  Senate,  six  hundred  for  the  House,  and  two 
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thousand  for  distribution  by  the  Coast  and  Gteodetic  Survey.  [28  Siat.  L. 
613,  as  amended  by  29  Stat  L.  471.] 

This  paragraph  wee  amended  to  read  as  above  by  the  Res.  of  April  20,  1896,  No.  46, 
29  Stat.  L.  471.  The  paragraph,  as  originally  enacted,  provided  "  one  thousand  five 
hundred  copies  of  part  one;  two  hundred  copies  for  the  Senate,  six  hundred  copies  for 
the  House,  and  seven  hundred  copies  for  distribution  by  the  Superintendent  of  the 
Coast  and  Geodetic  Survey,  and  two  thousand  eight  hundred  copies  of  part  two;  two 
hundred  for  the  Senate,  six  hundred  for  the  House,  and  two  thousand  for  distribution 
by  the  Superintendent  of  the  Coast  and  Geodetic  Survey." 

[Sec.  73  Continued.  [8]  Oommercial  Belations  and  Foreign  Belatioiis.] 

Of  Commercial  Relations,  and  of  Foreign  Belations,  three  thousand  copies 
of  each ;  one  thousand  for  the  Senate  and  two  thousand  for  the  House.  [28 
Stat.  L.  613.] 

This  paragraph  superseded  the  '' fourth  **  paragraph  of  R.  S.  sec.  3798,  which 
related  to  the  distribution  of  reports  of  commercial  relations. 

[Sec.  73  Continued.  [9]  Beport  of  Bureau  of  Ethnology.]  Of  the 
Report  of  the  Bureau  of  Ethnology,  uniform  with  the  preceding  volumes 
of  the  series,  eight  thousand  copies,  one  thousand  five  hundred  for  the  Sen- 
ate, three  thousand  for  the  House,  and  three  thousand  five  hundred  for  dis- 
tribution by  the  Bureau  of  Ethnology.     [28  Stat.  L.  613.] 

By  the  Res.  of  March  29,  1904,  No.  14,  infra,  p.  457,  the  bulletins  issued  by  the 
Bureau  of  American  Ethnology  were  required  to  be  in  octavo  size  instead  of  royal 
octavo. 

[Sec.  73  Continued.  [10]  Report  of  Oommissioner  of  Fish  and  Fisher- 
ies.] Of  the  Report  of  the  Commissioner  of  Fish  and  Fisheries,  eight 
thousand  copies ;  two  thousand  for  the  Senate,  four  thousand  for  the  House, 
and  two  thousand  for  distribution  by  the  Fish  Commission.  [28  Stat.  L, 
614.] 

This  paragraph  superseded  the  somewhat  similar  provisions  of  the  Res.  of  Feb.  14, 
1881,  No.  12,  21  Stat.  L.  517. 

[Seo.  73  Continued.  [1 1  ]  Bulletins  of  Fish  Commission.]  Of  the  Bulle- 
tins of  the  Fish  Commission,  five  thousand  copies;  one  thousand  for  the 
Senate,  two  thousand  for  the  House,  and  two  thousand  for  distribution  by 
the  Commission.    [28  Stat.  L.  614.] 

[Sec.  73  Continued.  [12]  Report  of  Health  Officer  of  District  of  Oolum- 
bia.]  Of  the  Report  of  the  Health  Officer  of  the  District  of  Columbia,  one 
thousand  five  hundred  copies;  one  hundred  for  the  Senate,  three  hundred 
and  sixty  for  the  House,  and  one  thousand  and  forty  for  distribution  by  the 
health  officer.    [28  Stat.  L.  614.] 

See  the  Kea.  of  June  2,  1900,  No.  30,  infra,  p.  452. 

[Seo.  73  Continued.  [13]  Report  of  Oivil  Service  Oonunission.]  Of  the 

Report  of  the  Civil  Service  Commission,  twenty-three  thousand  copies ;  one 
thousand  for  the  Senate,  two  thousand  for  the  House,  and  twenty  thousand 
for  distribution  by  the  Civil  Service  Commission.     [28  Stat.  L.  614.] 
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[Sec.  73  Continued  [H]  Report  of  Oommissioner  of  Education.]  Of 
the  Report  of  the  Commissioner  of  Education,  thirty-five  thousand  copies ; 
five  thousand  for  the  Senate,  ten  thousand  for  the  House,  and  twenty  thou- 
sand for  distribution  by  the  Commissioner  of  Education.  [28  Stat.  L. 
614.] 

[Sec.  73  Continued.  [1 5]  Beport  of  Oeological  Survey.]  Of  the  Report 
of  the  Geological  Survey,  uniform  with  the  preceding  reports,  ten  thousand 
copies;  two  thousand  for  the  Senate,  four  thousand  for  the  House,  four 

thousand  for  distribution  by  the  Geological  Survey.     [28  Stat.  L.  6U.] 

• 

Publication  and  distribution  of  monographs,  bulletins  and  reports  of  Geological 
Survey,  see  section  7»  of  this  Act,  infrOy  p.  446;  the  Act  of  March  2,  1895,  ch.  189,  §  1, 
infra,  p.  447;  Res.  of  Feb.  26,  1896,  No.  19,  infra,  p.  449,  and  Res.  of  May  16,  1902, 
No.  22,  infra,  p.  456. 

Report  of  mineral  resources,  see  the  Act  of  March  2,  1895,  ch.  189,  S  1,  infra,  p.  447; 
and  the  Res.  of  March  2,  1901,  No.  17,  infra,  p.  454. 

Reports  as  to  gauging  of  streams,  etc.,  see  tlie  Act  of  June  11,  1896,  ch.  420,  §  1, 
imfra,  p.  449,  and  the  Res.  of  May  16,  1902,  No.  22,  infra,  p.  455. 

Distribution  and  sale  of  maps  and  atlases,  see  the  Res.  of  Feb.  18,  1897,  No.  13, 
infra,  p.  460. 

Reports  as  to  hydrography,  forestry,  etc.,  see  the  Res.  of  March  2,  1901,  No.  17, 
tR/m,  p.  4M. 

[Sec.  73  Continued.  [16]  Beport  of  Oommissioner  of  Labor.]  Of  the 
Beport  of  the  Commissioner  of  Labor,  twenty-five  thousand  copies;  five 
thousand  for  the  Senate,  ten  thousand  for  the  House,  and  ten  thousand  for 
distribution  by  the  Commissioner  of  Labor.    [28  Stat.  L.  614.] 

The  Act  of  March  2,  1895,  ch.  177,  28  Stat.  L.  805,  provided  as  follows: 

"  The  Commissioner  of  Labor  is  hereby  authorized  to  prepare  and  publish  a  bulletin 
of  the  Department  of  Labor,  as  to  the  condition  of  labor  in  this  and  other  countries, 
condensations  of  State  and  foreign  labor  reports,  facts  as  to  conditions  of  employment, 
and  such  other  facts  as  may  be  deemed  of  value  to  the  industrial  interests  of  the 
country,  and  there  shall  be  printed  one  edition  of  not  exceeding  ten  thousand  copies  of 
each  issue  of  said  bulletin  for  distribution  by  the  Department  of  Labor." 

The  Act  of  June  4,  1897,  ch.'  2,  30  Stat.  L.  61,  provided  as  follows: 

**  There  shall  be  printed  fifteen  thousand  copies  of  each  issue  of  the  bulletin  of  the 
Department  of  Labor,  authorized  March  second,  eighteen  hundred  and  ninety- five." 

Extra  copies  of  labor  bulletins,  see  the  Act  of  June  6,  1900,  ch.  791,  §  1,  infra, 
p.  452. 

Official  statistics  of  cities,  see  the  Act  of  July  1,  1898,  ch.  546,  §  1,  given  in  Labob 
Department,  vol.  6,  p.  294. 

By  the  Act  of  March  4,  1913,  ch.  141,  given  in  Labob  Depabtment,  vol.  6,  p.  290, 
the  Commissioner  of  Labor  mentioned  in  tJie  text  was  transferred  to  the  newly  created 
executive  Department  of  Labor. 

[Sec.  73  Continved.  [17]  Report  of  Interstate  Commerce  Oommission.] 
Of  the  Annual  Report  of  the  Interstate  Commerce  Commission,  three  thou- 
sand copies;  one  thousand  for  the  Senate,  two  thousand  for  the  House,  and 
for  the  use  of  the  Commission  there  may  be  printed  such  number  of  said 
report  and  other  documents  incident  to  interstate  commerce  for  distribu- 
tion by  them  as  they  may  deem  expedient.     [28  Stat.  L.  614.] 

[Sec.  73  coniiniied  [18^-25].  These  paragraphs,  omitted  here,  relate  to  the  publication 
and  distribution  of  the  Revised  Statutes  and  Supplements  and  the  Statutes  at  Large. 
They  are  set  ont,  with  other  provisi<Hi8  of  like  character,  in  Statutes. 


[Sec.  73  Continued.  [26]  President's  Message.]     The  message  of  the 
President  without   the  accompanying   documents  and  reports  shall  be 
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printed,  immediately  upon  its  receipt  by  Congress,  in  pamphlet  form.  Fif- 
teen thousand  shall  be  printed,  of  which  five  thousand  shall  be  for  the 
Senate,  and  ten  thousand  for  the  House.    [28  Stat  L.  615.] 

This  and  the  following  jiaragraph  superseded  the  second  paragraph  of  R.  S.  sec.  3798, 
which  provided  for  the  printing  of  the  President's  Message. 

[Sec.  73  Continued.  [27]  President's  Message  and  accompanying  docn- 
ments  and  reports  of  Departments.]  Of  the  President's  Message  and 
accompanying  documents  and  of  the  annual  reports  of  the  Departments  to 
Congress  there  shall  be  printed  one  thousand  copies  for  the  Senate  and  two 
thousand  for  the  House:  Provided,  That  of  the  reports  of  the  Chief  of' 
Engineers  of  the  Army,  the  Commissioner  of  Patents,  the  Commissioner  of 
Internal  Revenue,  the  report  of  the  Chief  Signal  OflScer  of  the  War 
Department,  and  of  the  Chief  of  Ordnance,  the  usual  number  only  shall  be 
printed.     [^8  Stat.  L.  615.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Sec.  73  Continued.  [28]  Certain  departmental  reports  not  to  be 
printed.]  The  following  reports  required  by  law  to  be  made  to  Congress 
shall  not  be  printed  unless  the  printing  be  recommended  by  the  head  of  the 
Department  making  the  same,  and  ordered  by  concurrent  resolution  of 
Congress,  namely:  Report  of  contracts  for  conveying  the  mails,  report  of 
fines  and  deductions  in  the  Post-Office  Department,  the  report  of  the  Treas- 
urer of  accounts  by  him  from  time  to  time  rendered  to  and  settled  with  the 
First  Comptroller,  and  the  report  of  the  proceedings  of  the  annual  meetings 
of  the  Board  of  Supervising  Inspectors  of  Steam  Vessels.  [28  Stat.  L. 
616.] 

This  paragraph  superseded  R.  S.  sec.  3797,  which  provided  that  the  annual  report 
of  the  Postmaster-General  of  offers  received  and  contracts  for  conveying  the  mail 
should  not  be  printed,  unless  specially  ordered  by  either  House  of  Congress. 

[Sec.  73  Continued.  [29]  Beport  of  National  Academy  of  Sciences.] 

Of  the  Report  of  the  National  Academy  of  Sciences,  two  thousand  copies ; 
five  hundred  for  the  Senate,  one  thousand  for  the  House,  and  five  hundred 
for  distribution  by  the  Academy  of  Sciences.    [28  Stat.  L.  616.] 

The  National  Academy  of  Sciences  mentioned  in  the  text  was  incorporated  by  an 
Act  of  March  3,  1863,  ch.  Ill,  12  Stat.  L.  806,  and  by  an  Act  of  June  20,  1S74,  ch. 
107,  23  Stat.  L.  50,  it  was  provided  that  said  academy  be  "  authorized  and  empowered 
to  receive  bequeste  and  donations,  and  hold  the  same  in  trust,  to  be  applied  by  the 
said  academy  in  aid  of  scientific  investigationa  and  according  to  the  will  of  the  donors." 

[Sec.  73  Continued  [30]  Memoirs  of  National  Academy  of  Sciences.] 

Of  the  Memoirs  of  the  National  Academy  of  Sciences,  two  thousand  five 
hundred  copies ;  five  hundred  for  the  Senate,  one  thousand  for  the  House, 
and  one  thousand  for  distribution  by  the  Academy  of  Sciences.  [28  Stat. 
L.  616.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Seo.  73  Continued.  [31  ]  Beport  of  American  Historical  Association.] 
Of  the  Report  of  the  American  Historical  Association,  three  thousand 
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copies;  five  hundred  for  the  Senate,  one  thousand  for  the  House,  and  one 
thousand  five  hundred  for  distribution  by  the  association  and  the  Smith- 
sonian Institution.    [28  Stat.  L.  616.] 

Additional  copies  of  the  Report  of  the  American  Historical  Association  were  author- 
ized by  Res.  of  May  25,  1900,  No.  27,  infra,  p.  452. 

[Sec.  73  Continued.  [32]  Army  and  Navy  Registers.]  Of  the  Registers 
of  the  Army  and  Navy,  fifteen  hundred  copies  of  each ;  five  hundred  for  the 
Senate  and  one  thousand  for  the  House.     [28  Stat.  L.  616.] 

[Sec.  73  Continued.  [33]  Beport  of  Smithsonian  Institution.]    Of  the 

Report  of  the  Smithsonian  Institution,  ten  thousand  copies;  one  thousand 
for  the  Senate,  two  thousand  for  the  House,  five  thousand  for  distribution 
by  the  Smithsonian  Institution,  and  two  thousand  for  distribution  by  the 
National  Museum.     [28  Stat.  L.  616.] 

This  paragraph  superseded  the  Res.  of  March  3,  1885,  No.  19,  23  Stat.  L.  520,  which 
provided  as  follows: 

"That  the  annual  reports  of  the  Smithsonian  Institution  shall  be  hereafter  printed 
at  the  Government  Printing  Office,  in  the  same  manner  as  the  annual  reports  of  the 
heads  of  Departments  are  now  printed,  for  submission  in  print  to  the  two  Houses  of 
Congress." 

[Sec.  73  continued  [34]   This  paragraph  read  as  follows: 

"Of  the  Reports  of  Consular  Officers,  one  thousand  five  hundred  copies;  five  hundred 
for  the  Senate^  one  thousand  for  the  House." 

It  was  repealed  by  the  Act  of  June  25,  1910,  ch.  388,  |  2,  36  Stat  L.  821,  infra, 
p.  400,  and  section  1  of  said  Act,  infra,  p.  464,  mad€  other  provisions  for  consular 
reports. 

• 

[Sec.  73  Continued.  [35]  Statistical  Abstract.]  Of  the  Statistical 
Abstract  of  the  United  States,  twelve  thousand  copies;  three  thousand  for 
the  Senate,  six  thousand  for  the  House,  and  three  thousand  for  distribution 
by  the  Bureau  of  Statistics.     [28  Stat.  L.  616.] 

A  Res.  of  Dec.  18,  1896,  No.  1,  29  Stat.  L.  459,  provided  as  follows: 
"That  there  shall  be  printed  monthly  by  the  Public  Printer  thirty-five  hundred 
copies  of  the  Monthly  Summarv  Statement  of  Imports  and  Exports  and  other  statisti- 
cal information  prepared  by  the  Chief  of  the  Bureau  of  Statistics,  Treasury  Depart- 
ment, five  hundred  copies  of  which  shall  be  for  the  use  of  the  Senate,  one  thousand 
copies  for  the  use  of  the  House  of  Representatives,  and  two  thousand  copies  for  use 
of  the  Treasury  Department." 

The  Bureau  of  Statistics  here  mentioned  is  known  as  the  Bureau  of  Foreign  and 
Domestic  Commerce.     Se6  Cokmebcb  Depabtbobnt,  vol.  2,  p.  484  et  seq. 

[Sec.  73  Confirmed.  [36]  Iron  and  steel  tests.]  Of  the  Tests  of  Iron  and 
Steel,  five  hundred  copies  for  distribution  by  the  War  Department.  [28 
Stat.  L.  616.] 

[Sec.  73  Continued.  [37-39]  Treasury  Department  Reports.]  Of  the 
Finance  Report  of  the  Secretary  of  the  Treasury,  the  Report  on  Commerce 
and  Navigation,  on  Internal  Commerce,  of  the  Director  of  the  Mint  on  the 
Production  of  Precious  Metals,  and  of  Mineral  Resources  of  the  United 
Stat^,  there  shall  be  printed  one  thousand  copies  of  each  for  the  Senate 
and  two  thousand  for  the  House  in  addition  to  those  published  as  part  of 
the  departmental  report. 
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Of  the  Annual  Report  of  the  Comptroller  of  the  Currency,  [ten  thousand] 
copies;  one  thousand  for  the  Senate,  two  thousand  for  the  House,  and 
[seven  thousand]  for  distribution  by  the  Comptroller  of  the  Currency. 

Of  the  Annual  Report  of  the  Commissioner  of  Navigation  of  the  Treasury 
Department,  one  thousand  copies  for  the  Senate,  two  thousand  for  the 
House,  and  one  thousand  copies  for  distribution  by  the  Commissioner ;  and 
of  the  Annual  List  of  Merchant  Vessels  of  the  United  States,  five  thousand 
copies  for  distribution  by  the  Treasury  Department.     [28  Stat.  L,  616,] 

These  paragraj^hs  were  amended  by  a  Ree.  of  March  4,  1907,  No.  25,  34  Stat.  Ij. 
1425,  which  provided  that  it  *^  be,  and  the  same  is  hereby,  so  amended  as  to  authorize 
the  printing  annually  hereafter  of  ten  thousand  copies  of  the  Annual  Report  of  the 
Comptroller  of  the  Currency,  for  distribution  by  the  Comptroller  of  the  Currency, 
instead  of  seven  thousand  copies  as  heretofore." 

The  effect  of  this  amendment  was  to  supersede  the  words  of  the  text  enclosed  in 
brackets. 

These  paragraphs  superseded  the  fifth  paragraph  of  R.  S.  sec.  3798,  as  amended  by 
an  Act  of  Feb.  18,  1875,  ch.  180,  18  Stat.  L.  369,  relating  to  the  publication  of  addi- 
tional copies  of  the  Annual  Report  on  the  statistics  of  commerce  and  navigation, 
exports  and  imports,  merchandise  in  transit,  manufactures,  and  registered  and  enrolled 
vessels,  prepared  by  the  chief  of  the  bureau  of  statistics.  They  also  superseded  Res. 
of  Aug.  3,  1882,  No.  83,  22  Stat.  L,  391,  relating  to  the  publication  of  the  decisions 
of  the  Comptroller  of  the  Treasury. 

Additional  copies  of  the  report  of  the  Director  of  the  Mint,  see  Res.  of  March  4, 
1907,  No.  24,  infra,  p.  460. 

[Sec.  73  Continued.  [40]  Report  of  Ooyemment  Directors  of  Vnion 
Pacific  Railways.]  Of  the  Report  of  the  Government  Directors  of  the 
Union  Pacific  Railways,  one  thousand  five  hundred  copies ;  five  hundred  for 
the  Senate  and  one  thousand  for  the  House.    [28  Stat.  L.  616.] 

[Sec.  73  Continued.  [41]  Eulogies  —  engraving.]  There  shall  be 
printed  of  eulogies  of  deceased  Senators,  Representatives,  and  Delegates 
eight  thousand  copies,  of  which  number  fifty  copies,  bound  in  full  morocco, 
with  gilt  edges,  shall  be  delivered  to  the  family  of  the  deceased,  and  one 
thousand  nine  hundred  and  fifty  copies  in  cloth  binding  shall  be  delivered 
to  the  Senators,  Representatives,  or  Delegates  of  the  State  or  Territory 
represented  by  the  deceased.  The  remaining  number,  also  in  cloth  binding, 
shall  be  distributed  in  the  proportion  of  two  thousand  to  the  Senate  and 
four  thousand  to  the  House.  The  engraving  for  such  eulogies  shall  be 
done  at  the  Bureau  of  Engraving  and  Printing  and  paid  for  out  of  the 
appropriation  for  that  Bureau.  Of  the  *  *  usual  number  "  the  bound  volume 
shall  contain  in  one  volume  for  each  House  all  eulogies  during  the  session 
of  Congress  upon  Senators  and  Representatives  respectively.  [28  Stat.  L. 
616.] 

[Sec.  73  Continued.  [42]  Manuals,  Senate  and  House.]  Of  the  Senate 
Manual  and  of  the  Digest  and  Manual  of  the  House  of  Representatives, 
each  House  shall  print  as  many  copies  as  it  shall  desire,  even  though  the 
cost  exceed  five  hundred  dollars.     [28  Stat.  L.  617.] 

[Sec.  73  Continued.  [43]  Oongressional  Directory  —  official  corre- 
spondence free.]  There  shall  be  prepared  under  the  direction  of  the  Joint 
Committee  on  Printing  a  Congressional  Directory,  of  which  there  shall  be 
three  editions  during  each  long  session  and  two  editions  during  each  short 
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session  of  Congress.  The  first  edition  shall  be  distributed  to  Senators, 
Representatives,  Delegates,  the  principal  officers  of  Congress,  and  heads  of 
Departments  on  the  first  day  of  the  session,  and  shall  be  ready  for  distri- 
bution to  others  within  one  week  thereafter.  The  number  and  distribution 
of  such  Directory  shall  be  under  the  control  of  the  Joint  Committee  on 
Printing.  Official  correspondence  concerning  the  Directory  may  be  had 
in  penalty  envelopes  under  the  direction  of  the  Joint  Committee.  [26  Stat. 
L  617,] 

This  paragraph  superseded  R.  S.  sec.  77,  given  in  Conobsss,  vol.  2,  p.  629,  also  R.  S. 
sec.  3801,  both  of  which  related  to  the  Congressional  Directory. 
The  Act  of  July  1,  1902,  ch.  1351,  32  Stat.  L.  583,  contained  the  following  provision: 
"  Hereafter  all  copies  of  the  Congressional  Directory  delivered  to  Senators  and  Repre- 
sentatives for  distriDution  shall  be  bound  in  cloth." 

[Sec.  73  Continued.  [44]  Abridgment  of  President's  messages  and 
acGompanying  documents  —  preparation.]  The  Joint  Committee  on  Print- 
ing shall  appoint  a  competent  person,  who  shall  edit  such  portion  of  the 
reports  and  documents  accompanying  the  annual  message  of  the  President 
or  made  directly  to  Congress  as  they  may  deem  suitable  for  popular  dis- 
tribution, and  prepare  an  alphabetical  index  thereto.  The  Public  Printer 
shaU  furnish  to  the  person  so  designated  copies  of  all  the  said  reports  and 
documents  as  soon  as  printed ;  and  the  abridgment  of  the  message  and  docu- 
ments shall  be  prepared  for  the  Printer  by  the  fibrst  day  of  January,  or  as 
soon  thereafter  as  practicable,  of  each  year,  and  shall  be  printed  by  the 
Public  Printer  as  soon  ascopy  is  furnished  him.  There  shall  be  printed  of 
such  abridgment  twelve  thousand  copies,  of  which  four  thousand  shall  be 
for  the  Senate  and  eight  thousand  for  the  House.    [28  Stat.  L.  617.] 

This  paragraph  superseded  a  part  of  the  second  paragraph  of  R.  S.  sec.  3798,  which 
related  to  copies  of  the  abridgment  of  the  documents  accompanying  the  President's 
message. 

[Sbg.  73  Ciyrvtinued.  [45-60]  Congressional  Record  —  distribution  — 
subscriptioiis.]  The  Public  Printer  shall  furnish  the  Congressional  Record 
as  follows  and  shall  furnish  gratuitously  no  others  in  addition  thereto : 

To  the  Vice-President  and  each  Senator,  eighty-eight  copies ;  and  to  the 
Secretary  and  Sergeant-at-Arms  of  the  Senate,  each  twenty  copies,  and  to 
the  Secretary  fQ;r  oflSce  use  ten  copies;  to  each  Representative  and  Dele- 
gate, sixty  copies,  of  which  number  eight  copies  shall  be  sent  by  the  super- 
intendent of  documents  one  each  to  such  public  or  school  libraries  other 
than  designated  depositories  as  shall  be  designated  for  this  purpose  by  each 
Representative  and  Delegate  in  Congress,  and  to  the  Clerk  and  Doorkeeper 
of  the  House,  each  twenty  copies,  and  to  the  Clerk,  for  office  use,  ten  copies ; 
and  to  the  Clerk  for  the  use  of  members  of  the  House  of  Representatives 
fifty  copies,  and  to  the  Sergeant-at-Arms  of  the  Senate,  for  the  use  of  the 
Senate,  twenty  copies;  to  be  supplied  daily  as  originally  published  or  in 
the  revised  and  permanent  form  bound  only  in  half  Russia,  or  part  in  each 
form,  as  each  may  elect. 

To  the  Vice-President  and  each  Senator,  Representative,  and  Delegate 
there  shall  be  furnished  two  copies  of  the  daily  Record,  one  to  be  delivered 
at  his  residence  and  one  at  the  Capitol. 
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To  the  President,  for  the  use  of  the  Executive  Office,  four  copies  of  the 
daily  and  one  bound  copy. 

To  the  Chief  Justice  and  each  of  the  associate  justices  of  the  Supreme 
Court  of  the  United  States,  the  marshal  and  clerk  of  the  said  court,  one 
daily  and  one  bound  copy. 

To  the  governor  of  each  State  and  Territory,  one  copy  of  the  daily  and 
one  bound  copy  of  the  Record. 

To  the  Official  Reporter  of  the  Senate  and  each  of  his  assistant  reporters, 
and  to  the  official  reporters  of  the  House,  each  two  copies  of  the  daily  and 
one  copy  of  the  bound  Record. 

To  the  superintendent  of  the  Senate  and  House  document  rooms,  each 
one  copy  of  the  daily  and  one  bound  copy. 

To  the  Library  of  Congress,  forty-five  bound  copies. 

To  the  Senate  and  House  libraries,  twenty  copies  to  each. 

To  the  library  of  each  of  the  eight  Executive  Departments,  and  to  the 
Naval  Observatory,  Smithsonian  Institution,  the  United  States  National 
Museum,  the  Department  of  Labor  and  Civil  Service  Commission,  one 
bound  copy. 

To  the  Soldiers'  Home,  and  to  each  of  the  national  homes  for  disabled 
volunteer  soldiers,  and  to  each  of  the  State  Soldiers'  Homes  established  for 
either  Federal  or  Confederate  soldiers,  one  copy  of  the  daily. 

To  the  superintendent  of  documents,  five  hundred  bound  copies  for  dis- 
tribution to  depositories  of  public  documents. 

To  each  of  our  legations  abroad,  one  copy  of  the  daily  Record,  to  be  sent 
through  the  Secretary  of  State. 

To  each  foreign  legation  in  Washington  whose  government  extends  a  like 
courtesy  to  our  legations  abroad,  one  copy  of  the  daily  Record,  to  be  sent 
through  the  Secretary  of  State  and  furnished  upon  his  requisition. 

The  Public  Printer  is  authorized  to  furnish  to  subscribers  the  daily 
Record  at  eight  dollars  for  the  long  and  four  dollars  for  the  short  session, 
or  one  dollar  and  fifty  cents  per  month,  payable  in  advance.  The  **  usual 
number  "  of  the  Congressional  Record  shall  not  be  printed.  The  daily  and 
the  permanent  Record  shall  bear  the  same  date  which  shall  be  of  the  actual 
day's  proceedings  reported  therein.  [28  Stat.  L.  617,  as  amended  by  29 
Stat.  L.  454,  29  Stat.  L.  468,  32  Stat.  L.  786.] 

The  second  paragraph  of  the  text  was  amended  by  an  Act  of  June  11,  1896,  ch.  420. 
S  1,  by  striking  out  after  the  words  "  to  each  Representative  and  Delegate,  thirty 
copies,"  the  words  "  of  which  number  eight  copies  shaU  be  sent  by  the  Superintendent 
of  Documents,  one  each  to  such  public  or  school  libraries  other  than  designated  deposi- 
tories as  shaU  be  designated  for  this  purpose  by  each  Representative  and  Delegate  in 
Congress,"  appearing  in  the  section  as  originally  enacted. 

The  second  and  eleventh  paragraphs  of  the  text  were  amended  by  an  Act  of  Jan. 
30,  1D03,  ch.  338,  which  provided  as  follows:  "That  the  first  and  tenth  paragraphs 
of  the  printing  Act  of  January  twelfth,  eighteen  hundred  and  ninety-five,  following 
the  paragraph  which  reads  *  The  Public  Printer  shall  furnish  the  Congressional  Record 
as  follows  and  shall  furnish  gratuitously  no  others  in  addition  thereto  *  be  amende<l 
by  striking  out  of   said   first  paragraph  the   words   *  forty-four '   between  the   word 

*  Senator '  and  *  copies '  in  the  first  line  and  insert  in  lieu  thereof  the  words  *  eighty- 
eight';  and  by  striking  out  the  word  *  thirty '  between  the  words  'Delegate'  and 
'  copies '  in  the  fourth  line  of  said  first  paragraph  and  insert  in  lieu  thereof  the  word 
'sixty*;   and  by  inserting  in  the  ninth  line  of  said  first  paragraph  after  the  word 

*  copies '  and  before  the  word  *  to  *  the  following :  *  and  to  the  Clerk  for  the  use  of 
members  of  the  House  of  Representatives  fifty  copies,  and  to  the  Sergeant-at-Arms  of 
the  Senate,  for  the  use  of  the  Senate,  twenty  copies.*  And  amend  said  tenth  para- 
graph by  inserting  in  the  third  line  tliereof  between  the  words  '  Museum '  and    one ' 
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the  words,  'the  Department  of  Labor  and  CSvil  Service  Commission'  and  further 
amend  said  t^th  paragraph  by  striking  out  in  the  second  line  the  word  *  and '  between 
the  words  *  Institution '  and  *  the.* "  Said  Act  of  Jan.  30,  1903,  ch.  338,  was  entitled 
"An  Act  To  amend  an  Act  approved  March  second,  eighteen  hundred  and  ninety-five, 
relating  to  public  printing."  The  Act  of  March  2,  1895,  ch.  189,  28  Stat.  L.  910,  which 
was  apparently  the  one  intended  by  said  title,  was  the  Sundry  Civil  Appropriation 
Act  for  the  fiscal  year  ending  in  1896,  which  contained  a  few  provisions  relating  to 
public  printing.  The  text  of  said  amendatory  Act,  however,  while  purporting  to 
amend  the  first  and  tenth  paragraphs  of  the  Act  of  Jan.  12,  1895,  ch.  23,  §  73,  given 
in  the  text,  in  fact  amended  the  second  and  eleventh  of  said  paragraphs. 

The  tenth  paragraph  of  the  text  relating  to  the  Senate  and  House  libraries  was 
amended  to  read  as  here  given  by  the  Joint  Resolution  of  March  19,  1896,  No.  31, 
entitled  "Joint  Resolution  Directing  the  Public  Printer  to  supply  the  S^ate  and 
House  Libraries  each  with  ten  additional  copies  of  the  Congressional  Record,"  as 
follows : 

"  Whereas  the  number  of  copies  of  the  Congressional  Record  provided  for  the  Senate 
Library  by  section  seventy-three  of  the  Act  in  regard  to  public  printing,  approved 
January  twelfth,  eighteen  hundred  and  ninety-five,  has  proved  insufficient  to  supply 
the  needs  of  the  Senate:  Therefore,  Resolved,  rfc,  That  section  seventy-three  of  the 
Act  of  January  twelfth,  eighteen  hundred  and  ninety-five,  providing  for  the  public 
printing  and  binding  and  the  distribution  of  public  documents,  which  reads:  'To  the 
Senate  and  House  Libraries,  ten  copies  each,'  be  so  amended  as  to  read:  '  To  the 
Senate  and  House  Libraries  twenty  copies  each.' " 

It  is  to  be  observed,  however,  that  the  title  of  this  resolution  does  not  indicate 
that  it  is  an  amending  resolution,  and  while  in  the  preamble  it  speaks  only  of  the 
Senate  Library,  yet  in  the  enacting  clause  both  the  Senate  and  House  Libraries  are 
included.  Moreover^  the  original  provision  was  not  for  "  ten  copies  each,"  as  quoted 
in  the  resolution,  but  for  ten  hound  copies  each. 

As  so  amended  these  paragraphs  superseded  the  Res.  of  Jan.  27,  1881,  No.  3,  21 
Stat.  L.  515;  the  Res.  of  Aug.  2,  1882,  No.  61,  22  Stat.  L.  390;  the  Res.  of  March  3, 
1883,  No.  24,  22  Stat.  L.  642 ;  the  Res.  of  July  28,  1886,  No.  26,  24  Stat.  L.  345,  and 
the  provisions  of  the  Act  .of  July  1,  1898,  ch.  546,  S  1,  30  Stat.  L.  648,  all  of  which 
related  to  the  distribution  of  the  Congressional  Record. 

Further  provisions  as  to  the  Library  of  Congress  were  made  by  Res.  of  Jan.  28, 
1899,  No.  12,  infra,  p.  451,  and  a  Res.  of  March  2,  1901,  No.  16,  infra,  p.  463. 

Copies  to  newspaper  correspondents,  see  Res.  of  Feb.  17,  1897,  No.  12,  infra,  p.  450. 

The  eight  executive  departments  mentioned  in  the  eleventh  paragraph  of  the  text 
have  been  increased  to  ten  by  the  addition  of  the  Department  of  Commerce  and  the 
Department  of  Labor.  See  K.  S.  sec.  158  and  the  notes  thereto,  given  in  ExECunvB 
Departments,  vol.  3,  p.  245. 

[Sec.  73  Continued.  [61  ]  Official  records  of  the  Rebellion.]  The  Sec- 
retary of  War  is  hereby  authorized  and  directed  to  furnish  a  complete  set 
of  the  Official  Records  of  the  Union  and  Confederate  Armies  to  each 
Senator  and  Member  of  the  present  Congress  not  already  entitled  by  law 
to  receive  the  same ;  and  he  is  further  authorized  to  use  for  this  purpose 
such  incomplete  sets,  not  including  any  to  the  credit  of  Senators,  as  remain 
on  hand  uncalled  for  by  beneficiaries  designated  to  receive  them  under  the 
authority  contained  in  the  Acts  approved  August  seventh,  eighteen  hun- 
dred and  eighty-two,  and  March  tenth,  eighteen  hundred  and  eighty-eight ; 
and  the  Secretary  of  War  will  call  upon  the  Public  Printer  to  print  and 
bind  such  volumes  or  parts  of  volumes  as  will  enable  him  to  fill  out  the 
incomplete  sets  hereinbefore  referred  to.    [28  Stat.  L.  618.] 

The  ''publication  of  the  official  records  of  the  war  of  the  rebellion,  both  of  the 
Union  and  of  the  Confederate  armies,  .  .  .  properly  arranged  in  chronological  order," 
was  authorized  by  the  Act  of  June  23,  1874,  eh.  455,  §  1,  18  Stat.  L.  222.  Their  dis- 
tribution and  sale  were  provided  for  by  Act  of  Aug.  7,  1882,  ch.  433,  §  1,  22  Stat.  L. 
320.  It  was  provided  by  Act  of  July  31,  188ff,  ch.  827,  24  Stat.  L.  195,  that  "  hereafter 
the  records  prepared  for  publication  .  .  .  shall  contain  only  the  records  of  the  war  of 
the  rebellion  covering  contemporaneous  events,  arranged  chronologically."  Further 
provisions  for  distribution  were  made  by  Res.  of  March  10,  1888,  No.  6,  25  Stat.  L. 
618.  It  was  provided  by  Act  of  Oct.  2,  1888,  ch.  1069,  25  Stat.  L.  539,  "  That  hereafter, 
before  publication  of  any  volume  of  said  records,  the  manuscript  copy  shall  be  sub- 
mitted to  the  Secretary  of  War,  and  revised  by  him,  and  shall  not  be  published  until 
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he  shall  certify  that  it  only  contains  the  contemporaneous  official  records  of  the  war 
of  the  rebellion,  as  provided  for  by  the  *  act  making  appropriations  for  the  legislative, 
executive,  and  judicial  expenses  of  the  Government  for  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  eighty- seven,  and  for  other  purposes,'  approved  July 
thirty-first,  eighteen  hundred  and  eighty-six." 

Provisions  similar  to  those  of  the  text  were  contained  in  the  Act  of  June  6,  1900, 
oh.  791,  S  1,  31  Stat.  L.  682. 

The  Act  of  March  2,  1889,  ch.  411,  |  1,  26  Stat.  L.  971,  contained  the  following 
provision: 

'^And  from  and  after  the  passage  of  this  Act  the  records  which  have  been,  or  which 
may  hereafter  be,  selected  for  publication  shall  be  accessible  to  the  nublic,  under  such 
regulations  as  the  Secretary  of  War  may  presume,  but  in  no  case  shall  such  regulations 
permit  the  removal  of  the  original  records  from  tiie  Department  building." 

[Sec.  73  Continued.  [62]  Report  of  public  printer— right  of  printer 
to  docnmentB.]  There  shall  be  printed  of  the  Annual  Report  of  the  Public 
Printer  one  thousand  copies,  to  be  distributed  under  his  direction,  and  he 
may  retain  out  of  all  documents,  bills,  and  resolutions  printed  the  number 
of  copies  absolutely  needful  for  the  oflScial  use  of  the  Government  Print- 
ing Office,  not  exceeding  five  of  each.    [28  Stat,  L,  618,] 

[Sec.  73  Continued.  [63-68]  Official  register  —  preparation,  contents, 
and  distribution.]  To  enable  the  officer  charged  with  the  duty  of  preparing 
the  Official  Register  of  the  United  States  to  publish  the  same,  the  Secre- 
tary of  the  Senate,  the  Clerk  of  the  House  of  Representatives,  the  head  of 
each  Executive  Department  of  th«  Government,  and.  the  chief  of  each  and 
every  bureau,  office,  commission,  or  institution  not  embraced  in  an  Execu- 
tive Department,  in  connection  with  which  salaries  are  paid  from  the 
Treasury  of  the  United  States,  shall,  on  the  first  day  of  July  in  each  year 
in  which  a  new  Congress  is  to  assemble,  cause  to  be  filed  with  the  Secretary 
of  the  Interior  a  full  and  complete  list  of  all  officers,  agents,  clerks,  and 
other  employees  of  said  Department,  bureau,  office,  commission,  or  institu- 
tion connected  with  the  legislative,  executive,  or  judicial  service  of  the 
Government,  or  paid  from  the  United  States  Treasury,  including  military 
and  naval  officers  of  the  United  States,  cadets,  and  midshipmen. 

Said  lists  shall  exhibit  the  salary,  compensation,  and  emoluments  allowed 
to  each  of  said  officers,  agents,  clerks,  and  other  employees,  the  State  or 
country  in  which  he  was  born,  the  State  or  Territory  and  Congressional 
district  and  county  of  which  he  is  a  resident  and  from  which  he  was 
appointed  to  office,  and  where  employed. 

A  list  of  the  names,  force,  and  condition  of  all  ships  and  vessels  belong- 
ing to  the  United  States,  and  when  and  where  built,  shall  also  be  filed  with 
the  Secretary  of  the  Interior  by  the  heads  of  the  Departments  having  super- 
vision of  such  ships  and  vessels,  for  incorporation  in  the  Official  Register. 

The  Postmaster-General  shall  furnish  a  statement  of  all  allowances  made, 
during  the  period  of  two  years  next  preceding  said  first  day  of  July  above 
mentioned,  to  each  contractor  on  contracts  for  carrying  the  mails,  discrim- 
inating the  sum  paid  as  stipulated  by  the  original  contract,  and  the  sums 
paid  as  additional  allowances. 

The  Secretary  of  the  Interior  shall  cause  the  Official  Register  to  be  edited, 
indexed,  and  published  by  the  chief  clerk  of  the  Interior  Department,  on 
the  first  day  of  December  following  the  first  day  of  July  above  mentioned. 

Of  the  Official  Register  three  thousand  copies  shall  be  printed  and  bound. 
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which  shall  be  distributed  as  follows:  To  the  President  of  the  United 
States,  four  copies,  one  copy  of  which  shall  be  for  the  library  of  the  Execu- 
tive Mansion ;  to  the  Vice-President  of  the  United  States,  two  copies ;  to 
each  Senator,  Representative,  and  Delegate  in  Congress,  one  copy;  to  the 
Secretary  and  Sergeant-at-Arms  of  the  Senate,  to  the  Clerk  and  Sergeant- 
at-Arms  of  the  House,  one  copy  each ;  to  the  library  of  the  Senate,  ten 
copies;  to  the  library  of  the  House  of  Representatives,  ten  copies;  to  the 
Library  of  Congress,  twenty-flve  copies;  to  the  Department  of  State,  one 
hundred  copies ;  to  the  Treasury  Department,  one  hundred  and  fifty  copies ; 
to  the  War  Department,  fifty  copies;  to  the  Navy  Department,  twenty 
copies ;  to  the  Department  of  Justice,  twenty  copies ;  to  the  Department  of 
the  Interior,  two  hundred  copies ;  to  the  Post-Oflfice  Department,  one  hun- 
dred copies ;  to  the  Department  of  Agriculture,  fifteen  copies ;  to  the  Depart- 
ment of  Commerce  and  Labor,  one  hundred  and  fifty  copies ;  to  the  Smith- 
sonian Institution,  four  copies;  to  the  Government  Printing  Office,  four 
copies;  to  the  Interstate  Commerce  Commission,  two  copies;  to  the  Civil 
Service  Commission,  four  copies;  to  the  Commissioners  of  the  District  of 
Columbia,  two  copies;  and  the  remaining  copies  shall  be  delivered  to  the 
superintendent  of  documents,  who  is  hereby  authorized  to  send  one  copy 
to  each  designated  depository  and  to  such  public  college  or  school  library 
not  a  depository  of  public  documents,  and  one  copy  to  such  other  persons 
as  shall  be  designated  by  each  Senator,  Representative,  and  Delegate  in 
Congress,  and  shall  hold  the  remainder  for  sale  under  the  provisions  of  this 
law.  The  usual  number  of  the  Official  Register  shall  not  be  printed.  [28 
Stat.  L.  618,  as  amended  by  33  Stat.  L.  542.] 

The  last  of  these  paragraphs,  being  paragraph  68  relating  to  the  Official  Register, 
was  amended  to  read  as  here  given  by  an  Act  of  April  28,  1904,  ch.  17ftl.  The  amend- 
ment consisted  in  striking  out,  after  the  provifiion  relating  to  the  Smithsonian  Insti- 
tution, the  words  "  to  the  Department  of  Labor,  four  copies  "  and  after  the  provision 
relatii^  to  the  District  of  Columbia,  the  words  ''  to  the  Commissioner  of  Fish  and 
Fisheries,  two  copies "  and  inserting  after  tlie  words  **  to  the  Department  of  Agri- 
culture, fifteen  copies  "  the  words  "  to  the  Department  of  Commerce  and  Labor,  one  hun- 
dred and  fifty  copies." 

This  paragraph  superseded  all.  prior  provisions  as  to  the  preparation,  contents,  print- 
ing and  distribution  of  the  Biennial  Rofjister  contained  in  R,  S.  sees.  198,  510,  511, 
3800,  and  Act  of  Jan.  23,  1874,  ch.  16,  18  Stat.  L.  5;  Act  of  Deo.  15,  1877,  ch.  4,  20  Stat. 
L,  13;  Act  of  June  16,  1880,  ch.  235,  21  Stat.  L.  275;  Act  of  Aug.  5,  1882,  ch.  300,  §  1, 
22  Stat.  L.  274;  Res.  of  March  3,  1887,  No.  20,  24  Stat.  L.  649,  and  Act  of  March  3, 
1893,  ch.  211,  27  Stat.  L.  708. 

By  the  Act  of  March  6,  1002,  ch.  139,  §  7,  given  as  amended  in  Oexstjs,  vol.  2, 
p-  31,  it  is  provided  that  the  Director  of  the  Census  should  edit,  index  and  publish  the 
Official  Register  and  the  provisions  imposing  that  duty  upon  the  Department  of  the 
Interior  were  repealed. 


Expense  of  preparation. —  The  Official 
Register  of  the  United  States,  being  a 
public  document  emanating  from  the 
C«nsu8  Office,  all  expense  incurred  in  its 
actual  preparation  for  printing,  apart 
from  the  creation  of  the  manuscript,  is 
chargeable  under  the  joint  re.so1ution  of 
March  30,  1906  (34  Stat.  825),  to  the 
appropriation  or  allotment  of  appropria- 
tion  for   printing   and    binding    for    the 


Census  Office;  and  the  balance  of  the  cost 
thereof,  which  include  the  cost  of  binding 
and  any  charge  which  may  be  incurred  in 
the  creation  of  the  manuscript,  should  be 
charged  to  the  Congrcnsional  allotment 
and  the  appropriate*  executive  allotment 
in  proportion  to  the  number  of  copies  de- 
livered to  Congress  and  to  each  depart- 
ment.    (1908)  26  Op.  Atty.-Gen.  552. 


[Sec.  73  Continued.  [69-77]  Patent  Office  printing.]  The  Commis- 
sioner of  Patents,  upon  the  requisition  of  the  Secretary  of  the  Interior,  is 
authorized  to  continue  the  printing  of  the  following:     [28  Stat.  L.  619.] 
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[Patents  issued.]  First.  The  patents  for  inventions  and  designs  issued 
by  the  Patent  Office,  including  grants,  specifications,  and  drawings,  together 
with  copies  of  the  same,  and  of  patents  already  issued,  in  such  number  as 
may  be  needed  for  the  business  of  the  office..   [28  Stat,  L.  €19.] 

[Trade  marks  and  labels.]  Second.  The  certificates  of  trade-marks  and 
labels  registered  in  the  Patent  Office,  including  descriptions  and  drawings, 
together  with  copies  of  the  same,  and  of  trade-marks  and  labels  heretofore 
registered,  in  such  numbers  as  may  be  needed  for  the  business  of  the  office. 
[28  Stat.  L.  619.] 

[Official  Gazette.]  Third.  The  Official  Gazette  of  the  United  States 
Patent  Office  in  numbers  sufficient  to  supply  all  who  shall  subscribe  there- 
for at  five  dollars  per  annum;  also  to  exchange  for  other  scientific  publica- 
tions desirable  for  the  use  of  the  Patent  Office ;  also  to  supply  one  copy  to 
each  Senator,  Representative,  and  Delegate  in  Congress;  also  to  supply 
one  copy  to  eight  such  public  libraries  having  over  one  thousand  volumes, 
exclusive  of  Government  publications,  as  shall  be  designated  by  each 
Senator,  Representative,  and  Delegate  in  Congress,  with  one  hundred  addi- 
tional copies,  together  with  bimonthly  and  annual  indexes  for  all  the  same ; 
of  the  Official  Gazette  the  usual  number  shall  not  be  printed.  [28  Stat. 
L.  619.] 

This  paragraph  superseded  a  provision  of  the  Act  of  July  11,  1890,  ch.  967,  §  1, 
26  Stat.  L.  259,  which  was  as  follows:  "That  hereafter  the  Official  Gazette  ipay  be 
exchanged  for  publications  of  a  scientific  or  useful  character  published  in  this  or  any 
foreign  country  adapted  to  the  needs  and  uses  of  the  scientific  library  of  the  Patent 
Office." 


[Beport  of  Oommissioner  of  Patents.]  Fourth.  The  Report  of  the  Com- 
missioner of  Patents  for  the  fiscal  year,  not  exceeding  five  hundred  in 
number,  for  distribution  by  him ;  the  Annual  Report  of  the  Commissioner 
of  Patents  to  Congress,  without  the  list  of  patents,  not  exceeding  one  thou- 
sand five  hundred  in  number,  for  distribution  by  him ;  and  of  the  Annual 
Report  of  the  Commissioner  of  Patents  to  Congress,  with  the  list  of  patents, 
five  hundred  copies  for  sale  by  him,  if  needed,  and  in  addition  thereto  the 
usual  number  only  shall  be  printed.    [28  Stat.  L.  619.] 

[Specifications  and  drawings  of  patents.]  Fifth.  Copies  of  the  specifi- 
cations and  drawings  of  each  patent  issued,  bound  in  monthly  volumes,  one 
copy  for  each  of  the  Executive  Departments  of  the  Government,  one  copy 
to  be  placed  for  free  public  inspection  in  each  capitol  of  every  State  and 
Territory,  one  for  the  like  purpose  in  the  clerk's  oflSce  of  the  district  court 
of  each  judicial  district  of  the  United  States,  except  when  such  offices  are 
located  in  State  or  Territorial  capitols,  and  one  in  the  Library  of  Congress, 
which  copies  shall  be  certified  under  the  hand  of  the  Commissioner  and  seal 
of  the  Patent  Office,  and  shall  not  be  taken  from  the  depositories  for  any 
other  purpose  than  to  be  used  as  evidence;  also  one  hundred  additional 
copies  of  the  same,  for  sale  by  him  at  a  price  to  be  fixed  by  the  Secretary 
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of  the  Interior.    The  **  usual  number  "  shall  not  be  printed.    [28  Stat.  L. 
620.] 

This  paragraph  superaeded  a  provision  of  the  Act  of  March  3,  1875,  ch.  130,  §  12, 
18  Stat.  L.  402,  which  read  as  foUows: 

"Sec.  12.  That  it  shall  be  the  duty  of  the  Commissioner  of  Patents  to  furnish  free 
of  cost,  one  copy  of  the  bound  volumes  of  specifications  and  drawings  of  patents  pub- 
lished by  the  Pat^it  Office,  to  each  of  the  Executive  Departments  of  Government,  upon 
the  request  of  the  head  thereof." 

This  paragraph  was  in  part  repealed  by  the  Act  of  Aug.  24/  1912^  ch.  355,  §  1, 
tn/ro,  p.  463. 

[Bules  of  practice  —  copies  of  laws  —  circulars.]  Sixth.  Pamphlet  copies 
of  the  rules  of  practice,  pamphlet  copies  of  the  patent  laws,  and  pamphlet 
copies  of  the  laws  and  rules  relating  to  trade-marks  and  labels,  and  circulars 
relating  to  the  business  of  the  ofGice,  all  in  such  numbers  as  may  be  needed 
for  the  business  of  the  ofGice.  The  usual  number  shall  not  be  printed. 
[28  Stat.  L.  620.] 

[Decisions.]  Seventh.  Annual  volumes  of  the  decisions  of  the  Commis- 
sioner of  Patents  and  of  the  United  States  courts  in  patent  cases,  not 
exceeding  one  thousand  five  hundred  in  number,  of  which  the  usual  number 
shall  be  printed,  and  for  this  purpose  a  copy  of  each  shall  be  transmitted 
to  Congress  promptly  when  prepared.     [28  Stat.  L.  €20.] 

[Indexes.]  Eighth.  Indexes  to  patents  relating  to  electricity,  and  indexes 
to  foreign  patents,  in  such  numbers  as  may  be  needed  for  the  business  of 
office.    The  usual  number  shall  not  be  printed.     [28  Stat.  L.  620.] 

[Sec.  73  Continued.  [78]  Lithographing,  etc.,  contracts.]  All  print- 
ing for  the  Patent  Office  making  use  of  lithography  or  photolithography, 
together  with  the  plates  for  the  same,  shall  be  contracted  for  and  performed 
under  the  direction  of  the  Commissioner  of  Patents,  under  such  limitations 
and  conditions  as  the  Joint  Committee  on  Printing  may  from  time  to  time 
prescribe,  and  all  other  printing  for  the  Patent  Office  shall  be  done  by  the 
Public  Printer  under  such  limitations  and  conditions  as  the  Joint  Commit- 
tee on  Printing  may  from  time  to  time  prescribe:  Provided,  That  the 
entire  work  may  be  done  at  the  Government  Printing  Office  whenever  in 
the  judgment  of  the  Joint  Committee  on  Printing  the  same  would  be  to  the 
interest  of  the  Government.    [28  Stat.  L.  620.] 

[Sec.  73  Continued.  [79]  Inserting  ''  compliments  "  forbidden.]  No 
report,  document,  or  publication  of  any  kind  distributed  by  or  from  an 
Executive  Department  or  bureau  of  the  Government  shall  contain  any 
notice  that  the  same  is  sent  with  **  the  compliments  '*  of  an  officer  of  the 
Government,  or  with  any  special  notice  that  It  is  so  sent,  except  that  notice 
that  it  has  been  sent,  with  a  request  for  an  acknowledgment  of  its  receipt, 
may  be  given.    [28  Stat.  L.  620.] 

This  paragraph  superseded  the  provisions  of  Act  of  May  Z,  1893,  ch.  208,  §  1, 
27  Stat.  L.  612,  as  follows:  "No  report,  document,  or  publication  of  any  kind  dis- 
tributed by,  or  from  an  Executive  Department  or  bureau  of  the  Government  shall  here- 
after contain  any  notice  that  same  is  sent  with  ^  the  compliments '  of  an  officer  of  the 
Govemment  or  with  any  special  notice  that  it  is  so  sent." 

This  latter  paragraph  was  in  turn  a  substitute  for  a  less  comprehensive  provision 
contained  in  the  Act  of  Aug.  5,  1892,  ch.  380,  27  Stat.  L.  388. 
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Seo.  74.  [Publications  furnished  officers  and  libraries  —  property  in 
and  use  of.]  Government  publications  furnished  to  judicial  and  executive 
officers  of  the  United  States  for  their  official  use  shall  not  become  the  prop- 
erty of  these  officers,  but  on  the  expiration  of  their  official  term  shall  be  by 
them  delivered  to  their  successors  in  office  and  all  Government  publications 
delivered  to  designated  depositories  or  other  libraries  shall  be  for  public 
use  without  charge.     [28  Stat,  L,  620,] 

Sec.  75.  [Documents  and  reports  to  foreign  legations.]  Documents 
and  reports  may  be  furnished  to  foreign  legations  to  the  United  States  upon 
request  specifying  those  desired  and  requisition  made  upon  the  Public 
Printer  by  the  Secretary  of  State:  Provided,  That  such  gratuitous  distri- 
bution shall  only  be  made  to  legations  whose  Governments  furnish  to  lega- 
tions from  the  United  States  copies  of  their  printed  and  legislative  docu- 
ments desired.    [28  Stat.  L,  620.] 

Sec.  76.  [Coast  and  geodetic  survey  charts  —  distribution  and  sale.] 

The  charts  published  by  the  Coast  and  Geodetic  Survey  shall  be  sold  at  cost 
of  paper  and  printing  as  nearly  as  practicable;  and  there  shall  be  no  free 
distribution  of  such  charts  except  to  the  Departments  and  officers  of  the 
United  States  requiring  them  for  public  use;  and  a  number  of  copies  of 
each  sheet,  not  to  exceed  three  hundred,  to  be  presented  to  such  foreign 
governments,  libraries,  and  scientific  associations,  and  institutions  of  learn- 
ing as  the  Secretary  of  the  Treasury  may  direct ;  but  on  the  order  of  Sena- 
tors, Representatives,  and  Delegates  not  to  exceed  ten  copies  to  each  may 
be  distributed  through  the  Superintendent  of  the  Coast  and  Geodetic 
Survey.    [28  Stat.  L.  620.] 

This  section  superseded  R.  S.  sec.  4691,  the  Act  of  June  20,  1878,  ch.  359,  |  1,  20 
Stat.  L.  216,  and  the  Act  of  March  3,  1879,  ch.  182,  i  1,  20  Stat.  L.  382. 

Sea  77.  This  section  relates  to  the  charts  of  the  hydrographic  office,  publication, 
distribution,  etc.    See  Shipping  aud  Navigation. 

Sec.  78.  This  section  relates  to  appropriations  for  publication  of  foreign  hydro- 
graphic  charts.    See  Shipping  and  Navigation. 

Sec.  79.  [Geological  Survey  monographs  and  bulletins  —  publication 
and  distribution.]  The  scientific  reports  known  as  the  monog:raphs  and 
bulletins  of  the  Geological  Survey  shall  not  be  published  until  specific  and 
detailed  estimates  are  made  therefor  and  specific  appropriations  made  in 
pursuance  of  such  estimates;  and  no  engravings  for  the  annual  reports 
for  such  monographs  and  bulletins,  or  of  illustrations,  sections,  and  maps, 
shall  be  done  until  specific  estimates  are  submitted  therefor  and  specific 
appropriations  made  based  on  such  estimates.  And  there  shall  be  dis- 
tributed of  monographs,  bulletins  and  reports  of  the  United  States  Geologi- 
cal Survey,  now  in  possession  of  said  Survey,  being  publications  prior  to 
the  year  eighteen  hundred  and  ninety-four,  one  copy  of  every  such  publica- 
tion to  every  public  library  which  shall  be  designated  to  the  superintend- 
ent of  documents,  as  follows:  Two  public  libraries  to  be  designated  by 
each  of  the  Senators  from  the  States,  respectively,  two  public  libraries  by 
the  Representative  in  Congress  from  each  Congressional  district,  and  two 
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public  libraries  by  the  Delegate  from  each  Territory ;  such  public  libraries 
to  be  additional  to  those  to  which  the  said  publications  are  distributed 
under  existing  law.     [28  St(U.  L.  621.] 

This  Bection  superseded  the  proviaions  of  the  Act  of  Aug.  4,  1886,  ch.  902,  24  Stat. 
U  255,  and  the  Res.  of  March  3,  1887,  No.  Iff,  24  SUt.  L.  647,  which  related  to  the 
same  subject. 

A  part  of  this  section  was  extended  to  other  publications  of  the  Greological  Survey, 
by  a  Res.  of  Feb.  26,  1896>  No.  19,  infra,  p.  449. 

See  further  section  73  [16]  of  this  Act  and  the  notes  thereto,  supra,  p.  435. 

For  general  provisions  relating  to  the  Geological  Survey,  see  GeoIjOGIOAL  Subvsy, 
vol.  3,  p.  418. 

Sees.  80-9X.  These  sections  are  given  or  referred  to  in  Publio  Fbinhno. 

Sec.  92.  [Departmental  distribution  of  publications.]  Government  pub- 
lications printed  for  or  received  by  the  Executive  Departments,  whether 
for  official  use  or  for  distribution,  £^all  be  distributed  by  a  competent  per- 
son detailed  to  such  duty  in  each  Department  by  the  head  thereof.  He  shall 
keep  an  account  in  detail  of  all  publications  received  and  distributed  by 
him.  He  shall  prevent  duplication,  and  make  detailed  report  to  the  head 
of  the  Department,  who  shall  transmit  the  same  annually  to  Congress. 
[28  Stat  L.  623.] 

This  section  was  to  a  large  extent  superseded  hy  the  provisiona  of  the  Act  of  Aug. 
23,  1912,  ch.  360,  §  8,  given  under  Public  Pbintino. 

^^cs-  93~94-  These  teetions  are  given  in  Publio  PBHTTDfO. 

Sec.  95.  [Ezchange  of  documents.]  Heads  of  Departments  are  author- 
ized to  exchange  surplus  documents  for  such  other  documents  and  books 
as  may  be  required  by  them,  when  the  same  can  be  done  to  the  advantage  of 
the  public  service.    [28  Stat  L,  623.] 

SeoB.  9<S-97.  These  sections  are  given  or  referred  to  in  Publio  Pkinhno. 

Sbg.  98.  [Documents  to  department,  etc.,  libraries.]  The  libraries  of 
the  eight  Executive  Departments,  of  the  United  States  Military  Academy, 
and  United  States  Naval  Academy  are  hereby  constituted  designated 
depositories  of  (Government  publications,  and  the  superintendent  of  docu- 
ments shall  supply  one  copy  of  said  publications,  in  the  same  form  as 
supplied  to  other  depositories,  to  each  of  said  libraries.    [28  Stat.  L.  624.] 

The  eight  executive  departments  mentioned  in  the  text  have  been  increased  to  ten 
Dy  the  addition  of  the  I>epartment  of  Commerce  and  the  Department  of  Labor.  See 
R.  S.  sec.  16S,  and  the  notes  thereto  in  Exboutive  DepabtmisntSj  voL  3,  p.  245. 

Sees.  99-xoo.  These  sections  are  given  in  Pdblio  PBrNTorUb 


[Seo.  1.]  [Statement  of  appropriations  —  usual  number  to  be  printed.] 
•  •  •  Statement  of  appropriations:  •  •  •  And  of  the  statements 
required  to  be  prepared  by  said  Act  of  October  nineteenth,  eighteen  hun- 
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dred  and  eighty-eight,  there  shall  be  printed,  after  the  close  of  each  regular 
session  of  Congress,  the  usual  number  of  copies.    [28  Stat.  L,  958 J\ 

TMs  and  the  following  two  paragraphs  of  the  text  are  from  the  Sundry  Civil  Appro- 
priation Act  of  March  2,  1895,  ch.  189. 

The  provisions  of  the  Act  of  Oct.  19,  1888,  ch.  1210,  §  1,  to  which  reference  is  made 
in  the  text,  are  given  in  Congress,  vol.  2,  p.  519. 

[Geological  Survey  —  report  of  mineral  resources — printing — pam- 
phlet edition  —  economic  papers  —  cost.]  •  •  •  That  hereafter  the 
report  of  the  mineral  resources  of  the  United  States  shall  be  issued  as  a 
part  of  the  report  of  the  Director  of  the  Geological  Survey,  and  printed  for 
each  preceding  calendar  year  as  soon  as  compiled  and  transmitted  for  pub- 
lication, and  that  the  separate  chapters  on  any  given  mineral  product,  such 
as  iron,  coal,  building  stone,  and  so  forth,  shall  be  printed  as  rapidly  as 
transmitted  for  publication;  that  a  pamphlet  edition  of  any  chapter  shall 
be  printed  for  distribution  on  the  request  of  the  Director  of  the  Geological 
Survey,  approved  by  Secretary  of  the  Interior,  the  size  of  the  edition  to  be 
controlled  by  the  importance  of  the  mineral  treated ;  that  hereafter  papers 
for  the  Director's  annual  report  that  are  of  a  strictly  economic  character 
shall  be  issued  in  pamphlet  form,  in  the  same  manner  as  prescribed  above 
for  the  report  on  the  mineral  resources ;  that  the  entire  cost  of  paper,  print- 
ing, and  binding  of  said  pamphlets  shall  hereafter  not  exceed  three  thou- 
sand five  hundred  dollars.   [28  Stat.  L.  960,  as  amended  by  30  Stat.  L.  61.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

As  originally  enacted  the  last  clause  of  this  paragraph  read  as  follows:  "that  the 
entire  cost  of  paper,  printing,  and  binding  of  all  of  the  above  provided  for  pamphlets 
shall  not  exceed  two  thousand  dollars.'' 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  4,  1897,  ch.  2. 

See  the  Act  of  Jan.  12,  1895,  ch.  23,  §  73  [15],  «t*pro,  p.  436,  and  the  notes  thereto 
for  other  provisions  relating  to  the  publications  of  the  Creological  Survey. 

[Geological  Survey  —  monographs  and  bulletins.]  •  •  •  That  here- 
after three  thousand  copies  of  the  monographs  and  bulletins  of  the  Geologi- 
cal Survey  shall  be  published  for  scientific  exchanges  and  for  sale  at  the 
cost  of  paper,  printing,  and  binding,  and*  ten  per  centum  thereof  added. 
[28  Stat.  L.  960.] 

See  the  notes  to  the  two  preceding  paragraphs  of  the  text. 


Joint  Besolution  To  supply  the  Department  of  State  with  Documents. 

[Res.  of  Feb.  7,  1896,  No.  14,  29  Stat,  L.  463.] 

[Documents  to  Department  of  State.]  That  the  Public  Printer  be,  and 
he  is  hereby,  authorized  and  directed  to  print,  in  addition  to  the  usual 
number,  and  furnish  the  Department  of  State  with  twenty  copies  of  each 
Senate  and  House  of  Representatives  document  and  report.  [29  Stat.  L. 
463.] 

The  "usual  number"  here  referred  to  is  provided  for  by  Act  of  Jan.   12,   1895, 
.     ch.  23,  S  54,  supra,  p.  424. 

These  provisions  superseded  those  of  the  Res.  of  April  5,  1888,  No.  10,  25  Stat.  L.  620 


PUBLIC  DOCUMENTS  449 

Joint  Besolution  Eztending  the  provisions  of  section  seventy-nine  of  ''An 
Act  providing  for  the  public  printing  and  binding  and  the  distribution 
of  public  documents/'  approved  January  twelfth^  eighteen  hundred 
and  ninety-five,  so  as  to  include  monographs,  bulletins,  and  reports 
of  the  Geological  Survey  published  in  eighteen  hundred  and  ninety- 
four  and  succeeding  years. 

[Bes.  of  Feb.  2€,  1896,  No.  19,  29  Stat  L.  465,] 

[Geological  Survey — extension  of  distribution  of  publications.]    That 

the  provisions  of  section  seventy-nine  of  **An  Act  providing  for  the  public 
printing  and  binding  and  the  distribution  of  public  documents, "  approved 
January  twelfth,  eighteen  hundred  and  ninety-five,  which  section  reads  as 
follows ; 

**  There  shall  be  distributed  of  monographs,  bulletins,  and  reports  of  the 
United  States  Geological  Survey,  now  in  possession  of  said  Survey,  being 
publications  prior  to  the  year  eighteen  hundred  and  ninety-four,  one  copy 
of  every  such  publication  to  every  public  library  which  shall  be  designated 
to  the  superintendent  of  documents,  as  follows :  Two  public  libraries  to  be 
designated  by  each  of  the  Senators  from  the  States,  respectively,  two  public 
libraries  by  the  Representative  in  Congress  from  each  Congressional  dis- 
trict, and  two  public  libraries  by  the  Delegate  from  each  Territory ;  such 
public  libraries  to  be  additional .  to  those  to  which  said  publications  are 
distributed  under  existing  law,"  shall  be  extended  to  the  monographs, 
bulletins,  and  reports  of  the  Geological  Survey  which  were  published  during 
the  year  eighteen  hundred  and  ninety-four,  and  to  those  which  have  been 
published  since  that  year,  and  to  those  which  may  be  published  in  the 
future:  Provided,  That  nothing  herein  contained  shall  be  construed  to 
interfere  with  the  distribution  of  memoirs  and  reports,  so  far  as  the  same 
is  provided  for  by  the  joint  resolution  **  To  distribute  copies  of  special 
memoirs  and  reports  of  the  United  States  Geological  Survey,"  approved 
March  third,  eighteen  hundred  and  eighty-seven.    [29  Stat.  L.  465,] 

Section  79  of  the  Act  of  Jan.  12,  1895,  ch.  23,  mentioned  in  the  text  is  given,  sy»/pra, 
p.  446.  See  the  notes  thereto  and  see  also  section  73  [15]  of  the  same  Act  and  the 
notes  thereto,  supra,  p.  435. 

The  Kes.  of  March  3,  1887,  No.  Iff,  24  ^at.  L.  647,  mentioned  in  the  text,  was  super- 
seded by  said  Act  of  Jan.  12,  1895,  ch.  23,  i  79,  tu^pra,  p.  446. 


[Sec.  1.]  [Ckological  Survey — reports  as  to  gauging  streams.]  •  •  • 

That  hereafter  the  reports  of  the  Geological  Survey  in  relation  to  the  gaug- 
ing of  streams  and  to  the  methods  of  utilizing  the  water  resources  may  be 
printed  in  oetavo  form,  not  to  exceed  one  hundred  pages  in  length  and  five 
thousand  copies  in  number ;  one  thousand  copies  of  which  shall  be  for  the 
official  use  of  the  Gteological  Survey,  one  thousand  five  hundred  copies  shall 
be  delivered  to  the  Senate,  and  two  thousand  five  hundred  copies  shall  be 
delivered  to  the  House  of  Bepresentatives,  for  distribution.  [29  Stat.  L. 
453.] 

This  is  from  the  Sundry  CHyil  Appropriation  Act  of  June  11,  1896,  ch.  420. 
The  provisions  of  the  text  restricting  the  size  and  number  of  copies  was  rescinded 
by  a  Res.  of  May  16,  1902,  No.  22,  infra,  p.  455. 
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'For  other  provisions  relating  to  the  reports  of  the  Geological  Survey,  see  the 
preceding  paragraph  of  the  text,  the  Act  of  Jan.  12,  18^,  ch.  23,  S  73  [15],  9upra, 
p.  435,  and  the  notes  thereto. 


Joint  Besolution  To  furnish  the  daily  Congressional  Record  to  members 

of  the  press,  and  so  forth. 

[Res,  of  Feb.  17,  1897,  No.  12,  29  Stat  L.  700.] 

[Congressional  Becord  —  to  be  furnished  newspaper  correspondents.] 

That  the  Public  Printer  be,  and  he  is  hereby,  authorized  and  directed  to 
supply  to  each  newspaper  correspondent  whose  name  appears  in  the  Con- 
gressional Directory,  and  who  makes  application  therefor,  for  his  personal 
ujse  and  that  of  the  paper  or  papers  he  represents,  one  copy  of  the  daily 
Congressional  Record,  and  one  copy  of  the  bound  Congressional  Record, 
the  same  to  be  sent  to  the  oflBce  address  of  each  member  of  the  press,  or 
elsewhere  in  the  city  of  Washington,  as  he  may  direct.  [29  Stat.  L.  700, 
as  amended  by  31  Stat.  L.  713.] 

This  provision  was  amended  by  the  Res.  of  March  26,  1900,  No.  15,  bv  the  addition 
of  the  words  ''and  one  copy  of  the  bound  Congressional  Record''  and  other  slight 
changes  to  read  as  given  above. 

For  other  provisions  relating  to  the  Congressional  Record,  see  the  Act  of  Jan.  12, 
1895,  ch.  23,  I  73  [45-60],  9upra,  p.  439,  the  Res.  of  Jan.  28,  1899,  No.  12,  it^fra, 
p.  451,  the  Res.  of  March  4,  1909,  No.  25,  infra,  p.  461,  and  the  Act  of  March  4, 
1909,  ch.  317,  infra,  p.  460. 


Joint  Resolution  Providing  for  the  distribution  of  the  maps  and  atlases 

of  the  United  States  Geological  Survey. 

[Res.  of  Feb.  18,  1897,  No.  13,  29  Stat.  L.  701.] 

[Seo.  1.]  [Geological  Snrvqr  — maps  and  atlases  —  sale  and  distribn- 
tion.]  That  the  Director  of  the  Geological  Survey  be,  and  is  hereby,  author- 
ized and  directed,  on  the  approval  of  the  Secretary  of  the  Interior,  to  dis- 
pose of  the  topographic  and  geologic  maps  and  atlases  of  the  United  States, 
made  and  published  by  the  Geological  Survey,  at  such  prices  and  under 
such  regulations  as  may  from  time  to  time  be  fixed  by  him  and  approved 
by  the  Secretary  of  the  Interior ;  and  that  a  number  of  copies  of  each  map 
or  atlas,  not  exceeding  five  hundred,  shall  be  distributed  gratuitously  among 
foreign  governments  and  Departments  of  our  own  Government,  to  literary 
and  scientific  associations,  and  to  such  educational  institutions  or  libraries 
as  may  be  designated  by  the  Director  of  the  Survey  and  approved  by  the 
Secretary  of  the  Interior.    [29  Stat.  L.  701.] 

This  section  superseded  the  provisions  of  the  Act  of  June  11,  1896,  ch.  420,  20  Stat. 
L.  436,  as  follows:  "  and  hereafter  the  Director  of  the  Geological  Survey,  with  the 
approval  of  the  Secretary  of  the  Interior,  is  authorized  to  sell  copies  of  topographical 
maps  with  text  at  cost  and  ten  per  centum  added;". 

For  other  provisions  relating  to  the  publications  of  the  Geological  Surrej,  tee  the 
Act  of  Jan.  12,  1S95,  ch.  23,  §  73  [15],  and  the  notes  thereto,  supra,  p.  435. 

Sec.  2.  [Copies  for  members  of  Congress.]  That  one  copy  of  each  map 
and  atlas  shall  be  sent  to  each  Senator  and  each  Representative  and  Dele- 
gate in  Congress,  if  published  within  his  term ;  and  that  a  second  copy  shall 
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be  placed  at  the  disposal  of  each  such  Senator,  Bepresentative,  and  Delegate. 
[29  Stat.  L,  701.] 


[Seo.  1.]  [Time  for  distributing  documents  extended  —  members 
re-elected.]  •  •  •  That  the  time  allowed  Members  of  the  Fifty-fourth 
Congress  to  distribute  public  documents  to  their  credit,  or  the  credit  of 
their  respective  districts  in  the  Interior  or  other  Departments  and  Bureaus, 
and  in  the  Government  Printing  Office,  on  March  first,  eighteen  hundred 
and  ninety-seven,  and  to  present  the  names  of  libraries,  public  institutions, 
and  individuals  to  receive  such  documents,  be,  and  the  same  is  hereby, 
extended  to  December  first,  eighteen  hundred  and  ninety-seven,  and  here- 
after the  time  for  such  distribution  by  Members  of  Congress  reelected  shall 
continue  during  their  successive  terms  and  until  their  right  to  frank  docu- 
ments shall  end.    [30  Stat.  L.  62.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  4,  1897,  ch.  2,  and  affects 
the  Act  of  Jan.  12,  1895,  ch.  23,  §  72,  av/pra,  p.  431. 

A  provision  similar  to  that  of  the.  text  was  contained  in  R«8.  of  March  26,  1887, 
No.  4,  30  Stat.  L.  217. 


Joint  Basolntion  To  furnish  the  Congressional  Beoord  to  the  Library  of 

Congress. 

[Bes.  of  Jan.  28, 1899,  No.  12,  30  Stat.  L.  1388.] 

[Congressional  Record  to  Library  of  Congress.]  That  the  Public  Printer 
be,  and  he  hereby  is,  authorized  and  directed  to  supply  to  the  Library  of 
Congress  six  copies  of  the  daily  Congressional  Record,  for  use  in  the  follow- 
ing departments:  Librarian's  oflSce,  reading  room,  Senators'  reading  room, 
Representatives'  reading  room.    [30  Stat.  L.  1388.] 

See  the  Act  of  Jan.  12,  1895,  ch.  23,  §  73  [45-60],  and  the  notes  thereto,  9upra, 
p.  439. 


Joint  Resolution  Authorizing  the  printing  of  extra  copies  of  the  publica- 
tions of  the  Office  of  Naval  Intelligence,  Navy  Department. 

[Bes.  of  March  21, 1900,  No.  14,  31  Stat.  L.  713.] 

[Publications  of  Naval  Intelligence  Office  —  extra  copies.]  That  the 
Secretary  of  the  Navy  be,  and  is  hereby,  authorized  to  print,  in  excess  of 
the  one  thousand  copies  authorized  by  the  Act  of  January  twelfth,  eighteen 
hxmdred  and  ninety-flve,  such  extra  copies  of  the  publications  of  the  Office 
of  Naval  Intelligence  as  may  be  liecessary  for  distribution  to  the  naval 
service  and  to  meet  other  official  demands :  Provided,  That  in  no  case  shall 
the  edition  of  any  one  publication  exceed  two  thousand  copies.  [31  Stat. 
L.  713.] 
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Joint  Besolution  To  print  the  annual  reports  of  the  American 

Association. 

[Res,  of  May  25,  1900,  No.  2?,  31  Stat,  L.  717.] 

[Report  of  American  Historical  Association  —  additional  copies.]  That 
there  be  printed  of  the  annual  reports  of  the  American  Historical  Associa- 
tion, beginning  with  the  report  of  the  year  eighteen  hundred  and  ninety- 
nine,  two  thousand  five  hundred  copies  in  addition  to  those  provided  for 
under  existing  law,  of  which  five  hundred  copies  shall  be  for  the  use  of  the 
Senate,  one  thousand  copies  for  the  use  of  the  House  of  Representatives, 
and  one  thousand  copies  for  the  use  of  the  American  Historical  Association, 
[31  Stat.  L.  717.] 

For  prior  proviflions,  see  Act  of  Jan.  12,  1895,  ch.  23,  |  73  [31],  tupra^  p.  436. 


Joint  Besolntion  Authorizing  the  printing  of  additional  copies  of  the 
annual  report  upon  the  improvement  and  care  of  public  buildings 
and  grounds. 

[Res.  of  June  2,  1900,  No.  30,  31  Stat.  L.  718.] 

[Eeport  of  public  buildings  and  grounds  in  District  of  Columbia.]  That 
there  be  printed  each  year  thereafter,  in  addition  to  the  number  of  copies 
now  authorized  by  law,  two  hundred  additional  copies  of  the  annual  report 
upon  the  improvement  and  care  of  public  buildings  and  grounds,  and  the 
care  and  maintenance  of  the  Washington  Monument,  in  the  District  of 
Columbia,  for  the  use  of  the  oflScer  in  charge  of  public  buildings  and 
grounds.    [31  Stat.  L.  718.] 


[Sec.  1.]  [Labor  bulletins — number  increased.]  •  •  •  The  Public 
Printer  is  hereby  authorized  to  print  such  number  of  extra  copies  of  the 
bi-monthly  Bulletin  of  the  Department  of  Labor,  not  to  exceed  twenty 
thousand  of  any  single  issue,  when  in  the  opinion  of  the  Commissioner  of 
Labor  the  demand  for  the  Bulletin  makes  an  extra  edition  necessary.  [31 
Stat.  L.  644.] 

m 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 

For  earlier  provisions  relating  to  this  subject,  see  the  Act  of  Jan.  12,  1895,  ch.  23, 
§  73  [16],  supra,  p.  436. 

By  the  Act  of  March  4«  1913,  ch.  141,  given  in  Labor  DEPABTiasErr,  vol.  6,  p.  285, 
the  Commissioner  of  Labor  mentioned  in  the  text  was  transferred  to  the  newly  created 
executive  Department  of  Labor. 


Joint  Besolution  Providing  for  the  printing  annually  of  the  Eeport  on 
Field  Operations  of  the  Division  of  Soils,  Department  of  Agriculture. 

[Res.  No.  8,  of  Feb.  23,  1901,  31  Stat.  L.  1462.] 

[Eeport  on  Field  Operations  of  Division  of  Soils,  Department  of  Agri- 
culture, advance  sheets.]    That  there  shall  be  printed  ten  thousand  five 
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hundred  copies  of  the  report  on  field  operations  of  the  Division  of  Soils, 
Department  of  Agriculture,  of  which  one  thousand  five  hundred  copies  shall 
be  for  the  use  of  the  Senate,  three  thousand  copies  for  the  use  of  the  House 
of  Representatives,  and  six  thousand  copies  for  the  use  of  the  Department 
of  Agriculture :  Provided,  That  in  addition  to  the  number  of  copies  above 
provided  for  there  shall  be  printed,  as  soon  as  the  manuscript  can  be  pre- 
pared, with  the  necessaiy  maps  and  illustrations  to  accompany  it,  a  report 
on  each  area  surveyed,  in  the  form  of  advance  sheets,  bound  in  paper  covers, 
of  which  five  hundred  copies  shall  be  for  the  use  of  each  Senator  from  the 
State,  two  thousand  copies  for  the  use  of  each  Representative  for  the  Con- 
gressional district  or  districts  in  which  the  survey  is  made,  and  one  thousand 
copies  for  the  use  of  the  Department  of  Agriculture.  [31  Stat.  L.  1462,  as 
amended  ly  33  Stat.  L.  583.] 

As  originally  enacted  this  resolution  was  as  follows:  ''That  there  be  printed 
seventeen  thousand  copies  of  the  Report  on  Field  Operations  of  the  Division  of  Soils, 
Department  of  Agriculture,  for  nineteen  hundred,  of  which  three  thousand  copies  shall 
be  for  the  use  of  the  Senate,  six  thousand  copies  for  the  use  of  the  House  of  Representa- 
tives, and  eight  thousand  copies  for  the  use  of  the  Department  of  Agriculture;  and 
that  annually  hereafter  a  similar  report  shall  be  prepared  and  printed,  the  edition 
to  be  the  same  as  for  the  report  herein  provided." 

It  was  amended  to  read  as  given  in  the  text  by  a  Res.  of  March  14,  1904,  No.  9. 

Report  of  the  Secretary  of  Agriculture,  see  the  Act  of  Jan.  12,  1895,  ch.  23,  |  73  £2], 
supra,  p.  432. 


Joint  Resolution  To  regulate  the  distribution  of  public  documents  to  the 
Library  of  Congress  for  its  own  use  and  for  international  exchange. 

[Bes.  of  March  2,  1901,  No.  16,  31  Stat.  L.  1464.] 

[Sec.  1.]  [Distribution  of  public  documents  to  Library  of  Congress.] 

That  of  the  publications  described  in  this  section  the  number  of  copies  which 
shall  be  printed  and  distributed  by  the  Public  Printer  to  the  Library  of 
Congress  for  its  own  use  and  for  international  exchange  in  lieu  of  the  num- 
ber now  provided  by  law  shall  be  sixty-two,  except  as  such  number  shall  be 
enlarged  to  not  exceeding  one  hundred  copies  by  request  of  the  Librarian  of 
Congress,  to  wit:  The  House  documents  and  reports,  bound;  the  Senate 
documents  and  reports,  bound;  the  House  Journals,  bound;  the  Senate 
Journals,  bound ;  all  other  documents  bearing  a  Congressional  number  and 
all  documents  not  bearing  a  Congressional  number  printed  by  order  of 
either  House  of  Congress,  or  by  order  of  any  Department,  bureau,  com- 
mission, or  officer  of  the  Government,  except  confidential  matter,  blank 
forms,  and  circular  letters  not  of  a  public  character ;  the  Revised  Statutes, 
bound ;  the  Statutes  at  Large,  bound ;  the  Congressional  Record,  bound ;  the 
Official  Register  of  the  United  States,  bound.    [31  Stat.  L.  1464.] 

For  other  provisions  relating  to  the  distribution  of  public  documents  to  the  Library 
of  Congress,  see  the  Act  of  Jan.  12,  1895,  ch.  23,  |§  64r-58,  73,  supra,  pp.  424-427,  431, 
and  the  various  other  Acts  given  in  this  table. 

Sec.  2.  [Unbound  copies  to  Library  of  Congress.]  That  in  addition  to 
the  foregoing  the  Public  Printer  shall  supply  to  the  Library  of  Congress 
for  its  own  use  two  copies  of  each  of  the  above-described  publications, 
unbound,  as  published;  five  copies  of  all  bills  and  resolutions;  ten  copies  of 
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the  daily  Congressional  Record ;  and  two  copies  of  all  documents  printed  for 
the  use  of  Congressional  committees  not  of  a  confidential  character.  [31 
Stat  L,  1464.] 

Sec.  3.  [Ctovenunent  publications  not  printed  at  Ctovemment  Printing 
Office  to  Library  of  Congress.]  That  of  any  publication  printed  at  the 
Government  expense  by  direction  of  any  Department,  commission,  bureau, 
or  officer  of  the  Qovernment  elsewhere  than  at  the  Government  Printing 
Office  there  shall  be  supplied  to  the  Library  of  Congress  for  its  own  use  and 
for  international  exchange  sixty-two  copies,  except  as  such  number  shall  be 
enlarged  to  not  exceeding  one  hundred  copies  by  request  of  the  Joint  Com- 
mittee on  the  Library.    [31  Stat.  L.  1465.] 


Joint  Resolution  Concerning  printing  of  additional  copies  of  the  Annual 

Report  of  the  Geological  Survey. 

[Res.  of  March  2, 1901,  No.  17,  31  Stat  L.  1465.] 

[Cteological  Survqr — additional  copies  of  parts  of  reports.]  That  of 
the  volumes  or  parts  of  the  Annual  Report  of  the  (Jeological  Survey  which 
relate  to  hydrography,  forestry,  and  mining  and  mineral  resources  there 
shall  hereafter  be  published  one  thousand  copies  in  addition  to  the  number 
now  published,  for  distribution  by  the  Geological  Survey.  [31  Stat.  L. 
1465.] 

For  other  provisioiLs  relating  to  the  publications  of  the  Geological  Survey,  see  the 
Act  of  Jan.  12,  1895,  ch.  23,  §  73  [15],  and  the  notes  thereto,  supra,  p.  436. 


[Sec.  1.]  [List  of  employees  to  be  furnished  for  Official  Register.] 
•  •  •  That  for  the  fiscal  year  of  nineteen  hundred  and  two  and  there- 
after, a  full  and  complete  list  of  all  officers,  agents,  clerks,  and  other  employ- 
ees of  the  office  of  the  Comptroller  of  the  Currency,  including  bank  exam- 
iners, receivers  and  attorneys  for  receivers,  and  clerks  employed  by  such 
examiners  and  receivers,  or  any  other  person  connected  with  the  work  of 
said  office  in  Washington  or  elsewhere,  whose  salary  or  compensation  is 
paid  from  the  Treasury  of  the  United  States  or  assessed  against  or  collected 
from  existing  or  failed  banks  under  their  supervision  or  control,  shall  be 
transmitted  to  the  Secretary  of  the  Interior  in  accordance  with  the  provis- 
ions of  an  Act  of  Congress  approved  January  twelfth,  eighteen  hundred  and 
eighty-five,  relating  to  the  Official  Register.    [32  Stat.  L.  138.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  April  28, 
1902,  ch.  594. 

The  reference  in  the  text  to  the  Act  of  Jan.  12,  1885,  was  evidently  intended  to  be 
to  the  Act  of  Jan.  12,  1895,  ch.  23,  of  which  fi  73  [63-68],  supfxt,  p.  442,  contains 
provisions  relating  to  the  Official  Register. 

The  Act  of  Oct.  22,  1913,  ch.  32,  infra,  p.  463,  provides  that  the  names  of  certain 
persons  employed  in  the  Postal  Service  are  to  he  omitted  from  the  Official  Register. 

The  Director  of  the  Census  was  charged  with  the  duty  of  editing,  indexing,  and 
publishing  the  Official  Register,  and  the  provisions  imposing  that  duty  upon  the 
Department  of  the  Interior  were  repealed  by  the  Act  of  March  6,  1902,  ch.  139,  {  7, 
given  aa  amended,  in  Census,  vol.  2,  p.  31. 
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Joint  Resolution  Providing  for  the  printing  of  the  American  Ephemeris 

and  Nautical  Almanac. 

[Res.  of  May  13,  1902,. No,  20,  32  Stat.  L.  740.] 

[American  Ephemeris  and  Nautical  Almanac  —  number  and  distribu- 
tion.] That  hereafter  the  **  usual  nuMber  *'  of  copies  of  the  American 
Ephemeris  and  Nautical  Almanac  shall  not  be  printed.  In  lieu  thereof  there 
shall  be  printed  and  bound  one  thousand  one  hundred  copies  of  the  same, 
uniform  with  the  editions  printed  for  the  Navy  Department,  as  provided  in 
section  seventy-three,  paragraph  five,  of  an  Act  approved  January  twelfth, 
eighteen  hundred  and  ninety^-five,  providing  for  the  public  printing,  bind- 
ing, and  distribution  of  public  documents ;  one  hundred  copies  for  the  Sen- 
ate, four  hundred  for  the  House,  and  six  hundred  for  the  Superintendent  of 
Documents  for  distribution  to  State  and  Territorial  libraries  and  desig- 
nated depositories.     [32  Stat,  L.  740.] 

These  provisions  superseded,  in  part,  those  of  the  Act  of  Jan.  12,  1895,  §  73  [5], 
supra,  p.  433. 

However,  the  Act  of  July  1,  1902,  ch.  13C8,  32  Stat.  L.  678,  contained  the  following 
provision :  "  Hereafter  there  shall  be  published  of  the  American  Ephemeris  and 
Xautical  Almanac  two  thousand  five  hundred  copies,  five  hundred  of  which  shall  be 
for  the  use  of  the  Senate,  one  thousand  for  the  use  of  the  House  of  Representatives, 
and  one  thousand  for  distribution  or  sale  by  the  Navy  Department/' 

Application   of   resolution. —  This   reso-  ican  Nautical  Almanac  or  the  papers  sup- 

lution  does  not   apply   to   the  American  plementary  thereto,  but  as  to  these  leave 

Nautical  Almanac,   and   the  papers   sup-  the  number  unchang^.      (1903)    24  Op. 

pigmentary  thereto.     (1903)  24  Op.  Atty.-  Atty.-Gen.  663. 

Gen.  663.  Additional  copies  forbidden.—  This  pro- 
Effect  of  other  acts. —  The  provision  for  vision  and  the  provisions  of  the  Act  of 
printing  the  "usual  number"  of  copies,  July  1,  1902  (noted  above),  annuUed 
ubrogated  by  this  resolution,  is  not  re-  that  portion  of  sec.  73  of  the  Act  of  Jan. 
Tived  by  the  provisions  of  the  Act  of  12,  1895,  which  gave  to  the  Secretary  of 
July  1,  1902.  (1903)  24  Op.  Atty.-<5en.  the  Navy  authority  to  cause  to  be  printed 
663.  additional  copies  of  the  Ephemeris  and 
American  National  Almanac  and  sup-  Nautical  Almanac  for  the  public  service 
plementary  papers. —  This  Act  and  the  and  for  sale  to  navigators  and  others. 
Act  of  July  1,  1902,  refer  only  to  the  The  additional  copies  there  mentioned 
American  Ephemeris  and  Nautical  Al-  were  copies  in  addition  to  the  1,600  extra 
manac,  and  do  not  fix  the  number  of  copies  provided  for  in  that  section, 
copies  to  be  printed  of  either  the  Amer-  (1903)   24  Op.  Atty.-Gen.  663. 


Joint  Resolution  Belating  to  publications  of  the  Geological  Survey. 

[Bes.  of  May  16,  1902,  No.  22,  32  Stat.  L.  741.] 

[Geological  Suirey  publications — what  to  consist  of  —  number  and 
distribution.]  That  hereafter  the  publications  of  the  Geological  Survey 
shall  consist  of  the  annual  report  of  the  Director,  which  shall  be  confined  to 
one  volume  of  royal  octavo  size ;  monographs,  of  quarto  size ;  professional 
papers,  of  quarto  size ;  bulletins,  of  ordinary  octavo  size ;  mineral  resources, 
of  ordinary  octavo  size;  water-supply  and  irrigation  papers,  of  ordinary 
octavo  size ;  and  such  maps,  folios,  and  atlases  as  may  be  required  by  exist- 
ing law. 

That  hereafter  the  reports  of  the  Geological  Survey,  except  the  annual 
report  of  the  Director,  shall  be  published  in  editions  as  recommended  in 
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• 

each  case  by  the  director  and  approved  by  the  Secretary  of  the  Interior, 
but  not  to  exceed  ten  thousand  copies. 

That  whenever  the  edition  of  any  of  the  reports  of  the  Survey  shall  have 
become  exhausted,  and  the  demand  for  it  continues,  there  shall  be  pub- 
lished, on  the  requisition  of  the  Secretary  of  the  Interior,  as  many  addi- 
tional copies  of  the  report  as  the  Director  of  the  Survey  shall  state  will,  in 
his  judgment,  be  necessary  to  meet  the  demand. 

That  the  bulletins  and  professional  papers  shall  be  distributed  gratui- 
tously, and  not  sold ;  and  that  of  the  number  published  one  thousand  copies 
shall  be  delivered  to  the  Senate  and  two  thousand  copies  shall  be  delivered 
to  the  House  of  Representatives  for  distribution. 

That  the  provision  of  law  approved  June  eleVenth,  eighteen  hundred  and 
ninety-six,  restricting  the  water-supply  papers  to  one  hundred  pages  and  to 
editions  of  five  thousand  copies  shall  be,  and  hereby  is,  rescinded. 

That  the  Director  of  the  Survey  shall  transmit  to  the  Library  of  Congress 
two  copies  of  every  report  of  the  Bureau  as  soon  as  the  first  delivery  to  the 
Survey  is  made,  such  copies  to  be  additional  to  those  received  by  the 
Library  of  Congress  under  existing  law.    [32  Stat.  L,  741.1 

The  Act  of  June  11,  1896,  ch.  420,  8  1,  mentioned  in  the  text  is  given  supra^  p.  449. 

For  other  proviflions  relating  to  the  publications  of  the  Geological  Survey,  see  the 
following  paragraph  of  the  text,  and  the  Act  of  Jan.  12,  1895,  ch.  23,  $  73  115J 
and  the  notes  thereto,  supra,  p.  436. 


[Seo.  1.]  [Distribution  of  publications  of  Oeological  Stirvey.]    •    •    • 

the  Director  of  the  Geological  Survey  shall  hereafter  distribute  to  public 
libraries  that  have  not  already  received  them  such  copies  of  sale  publica- 
tions as  may  remain  on  hand  at  the  expiration  of  five  years  after  date  of 
delivery  to  the  Survey  document  room,  excepting  a  reserve  number  not  to 
exceed  two  hundred  copies.    [32  Stat.  L.  1146.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch.  1007« 
See  the  preceding  paragraph  of  the  text  and  the  notes  thereto. 


Joint  Besolution  Providing  for  the  editions  to  be  printed  of  the  annual 

and  special  reports  of  the  Librarian  of  Congress. 

[Bes.  of  Feb.  24,  1904,  No.  8,  33  Stat.  L.  583.] 

[Annual  and  special  reports  of  Librarian  of  Congress.]  That  of  the 
annual  and  special  reports  of  the  Librarian  of  Congress  hereafter  submitted 
to  Congress,  but  including  the  report  for  nineteen  hundred  and  three,  there 
be  printed  and  bound  in  cloth  five  thousand  copies  for  the  use  of  the  Library 
of  Congress.    [33  Stat.  L.  583.] 
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Joint  Sesolntion  Authorizing  the  reprinting  of  certain  documents  to  be 

sold  by  the  superintendent  of  documents. 

[Bes.  of  March  28, 1904,  No.  11,  33  Stat.  L.  584.] 

[Beprinting  documents  required  for  sale.]  That  there  shall  be  printed 
three  thousand  copies  of  the  Special  Report  on  Diseases  of  the  Horse  and 
fifteen  hundred  copies  of  the  Special  Report  on  the  Diseases  of  Cattle,  for 
sale  by  the  superintendent  of  documents  under  the  provisions  of  section 
sixty-one  of  an  Act  providing  for  the  public  printing,  binding,  and  the  dis- 
tribution of  documents,  approved  January  twelfth,  eighteen  hundred  and 
ninety-five;  and  the  superintendent  of  documents  is  hereby  authorized  to 
order  reprinted,  from  time  to  time,  such  public  documents  as  may  be 
required  for  sale,  such  order  for  reprinting  to  be  subject  to  the  approval 
of  the  Secretary  or  head  of  the  Department  in  which  such  public  document 
shall  have  originated :  Provided,  That  the  appropriation  for  printing  and 
binding  shall  be  reimbursed  for  the  cost  of  such  reprints  from  the  moneys 
received  by  the  superintendent  of  documents  from  the  sale  of  public  docu- 
ments.   [33  Stat.  L.  584.] 

The  Act  of  Jan.  12,  1893,  ch.  23,  §  21,  mentioned  in  the  text  ifl  given,  supra,  p.  128. 


Joint  Resolution  Providing  that  the  bulletins  of  the  Bureau  of  American 

Ethnology  be  printed  in  octavo. 

[Bes.  of  March  29, 1904,  No.  14,  33  Stat.  L.  585.] 

[Bulletin  of  Bureau  of.  American  Ethnology.]  That  hereafter  the  bulle- 
tins issued  by  the  Bureau  of  American  Ethnology  shall  be  in  octavo  size 
instead  of  royal  octavo.    [33  Stat.  L.  585.] 

See  the  earUer  proyi«ionB  of  the  Act  of  Jan.  12,  1895,  ch.  23,  S  73  [9],  supra,  p.  434. 


Joint  Resolution  Providing  for  the  publication  of  the  reports  of  the  Board 
of  Managers  and  Inspectors  of  the  National  Home  for  Disabled  Vol- 
unteer Soldiers  for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  three. 

[Bes.  of  March  31, 1904,  No.  15,  33  Stiri.  L.  585.] 

[Report  of  Board  of  Managers  of  National  Home  for  Disabled  Volun- 
teer  Soldiers.]  That  there  shall  be  printed  of  the  report  of  the  Board  of 
Managers  of  the  National  Home  for  Disabled  Volunteer  Soldiers  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  three,  in  addition 
to  the  usual  number,  for  the  use  of  the  National  Homes  for  Disabled  Volun- 
teer Soldiers,  five  hundred  copies  of  the  report  proper,  bound  in  cloth ;  two 
hnndred  copies  of  the  report  of  the  inspection  of  the  State  Homes,  bound 
in  paper,  and  two  hundred  copies  of  the  record  of  members,  bound  in  cloth  ; 
and  that  hereafter  the  additional  number  of  copies  herein  named  of  future 
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annual  reports  of  the  Board  of  Managers  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers,  bound  in  the  same  manner  as  above  described, 
shall  be  printed  for  the  use  of  the  National  Home.     [33  Stat.  L,  585.] 
For  provisions  relating  to  the  Home  mentioned  in  the  text,  see  Hospitals  and 

ASTLUKS. 


Joint  Resolution  Providing  for  printing  annually  the  Report  of  the^ 
Director  of  the  Office  of  Experiment  Stations,  Department  of  Agri- 
culture. 

[Bes.  of  April  27, 1904,  No.  29,  33  Stat.  L.  590.] 

[Report  of  Director  of  Office  of  Experiment  Stations  —  number  and 
distribution.]  That  there  be  printed  eight  thousand  copies  of  the  Report  of 
the  Director  of  the  OflSce  of  Experiment  Stations,  prepared  under  the 
supervision  of  the  Secretary  of  Agriculture,  on  the  work  and  expenditures 
of  that  office  and  of  the  agricultural  experiment  stations  established  in  the 
several  States  and  Territories  under  the  Act  of  Congress  of  March  second, 
eighteen  hundred  and  eighty-seven,  for  nineteen  hundred  and  three,  of 
which  one  thousand  copies  shall  be  for  the  use  of  the  Senate,  two  thousand 
copies  for  the  use  of  the  House  of  Representatives,  and  five  thousand  copies 
for  the  use  of  the  Department  of  Agriculture ;  and  that  annually^  hereafter 
a  similar  report  shall  be  prepared  and  printed,  the  edition  to  be  the  same  as 
for  the  report  herein  provided.    [33  Stat.  L.  590.] 

The  Act  of  March  2,  1S87,  ch.  314,  mentioned  in  the  text  is  given  in  Agbicultueb, 
vol.  1,  p.  212  et  aeq. 


Joint  Resolution  Providing  for  the  publication  of  the  annual  reports, 
and  bulletins  of  the  hygienic  laboratory  and  of  the  yellow  fever 
institute  of  the  Public  Health  and  Harine-Hospital  Service. 

[Res.  of  Feb.  24,  1905,  No.  21,  33  Stat.  L.  1283.] 

[Sec.  1.]  [Reports  of  Public  Health  Service.]  That  there  shall  be 
printed  each  year  the  bulletins  of  the  hygienic  laboratory,  not  exceeding 
ten  in  number  in  any  one  year,  and  of  the  yellow  fever  institute  of  the 
Public  Health  and  Marine-Hospital  Service  of  the  United  States,  not  ex- 
ceeding five  in  number  in  any  one  year,  in  such  editions,  not  exceeding  five 
thousand  copies  in  any  one  year,  as  the  interests  of  the  Government  and 
the  public  may  require,  subject  to  the  discretion  of  the  Secretary  of  the 
Treasury.    [33  Stat.  L.  1283.] 

The  Public  Health  and  !Marine-Hospital  Service  mentioned  in  the  text  was  designated 
the  Public  Health  Service  by  the  Act  of  Aug.  14,  1912,  ch.  288,  given  in  Health  aito 
Quarantine,  vol.  3,  p.  634. 

Sec.  2.  [Report  of  Surgeon-Gteneral.]  That  there  shall  be  printed  each 
year  four  thousand  copies  of  the  annual  report  of  the  Surgeon-General  of 
the  Public  Health  and  Marine-Hospital  Service,  bound  in  cloth,  to  be  dis- 
tributed by  the  Surgeon-General.    [33  Stat.  L.  1284.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 
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Joint  Besolntion  Providing  for  the  printing  annually  of  the  reports  of 

the  Bureau  of  Immigration. 

[Res,  of  March  3, 1905,  No.  33,  33  Stat  L.  1287.] 

[Report  of  Bureau  of  Lnmigration.]  That  there  shall  be  printed  for  the 
use  of  the  Bureau  of  Immigration  two  thousand  five  hundred  copies  of 
the  Annual  Report  of  the  said  Bureau  for  nineteen  hundred  and  four,  and 
that  hereafter  the  number  to  be  printed  of  the  Annual  Reports  of  the 
aforesaid  Bureau  shall  be  subject  to  the  discretion  of  the  Secretary  of  the 
Department  of  Commerce  and  Labor,  the  number  of  copies  not  to  exceed 
five  thousand  in  any  one  fiscal  year.    [33  8t<U.  L.  1287.] 


An  Act  To  provide  for  the  distribution  of  public  documents  to  the  library 
of  the  Philippine  government  a|  Manila,  Philippine  Islands. 

[Act  of  Jan.  18,  1907,  ch.  153,  34  Stat.  L.  850.] 

[Public  documents  for  library  of  Philippine  government.]  That  the 
superintendent  of  documents  is  hereby  authorized  and  directed  to  supply 
one  copy  of  each  document  delivered  to  him  for  distribution  to  State  and 
Territorial  libraries  and  designated  depositories  to  the  library  of  the  Philip- 
pine government,  in  the  city  of  Manila,  Philippine  Islands ;  and  the  Public 
Printer  is  hereby  directed  to  print,  bind,  and  deliver  to  the  superintendent 
of  documents  the  extra  number  of  documents  required  to  comply  with  this 
Act.    [34  Stat.  L.  850.] 

See  the  subsequent  provisions  of  the  Act  of  March  4,  1909,  dL  317,  infra,  p.  460. 


Sec.  4.  [Allotment  to  depositories,  etc. —  limit — modification — land- 
grant  colleges.]  That  upon  request  of  the  superintendent  of  documents 
the  Public  Printer  is  hereby  authorized  and  directed  to  either  increase  or 
diminish  the  number  of  copies  of  publications  furnished  for  distribution,  to 
designated  depositories  or  State  and  Territorial  libraries,  so  that  the  number 
of  copies  delivered  shall  be  equal  to  the  number  of  libraries  on  the  list: 
Provided,  That  the  number  thus  delivered  shall  at  no  time  exceed  the  num- 
ber authorized  under  existing  statute:  And  provided  further,  That  the 
allotment  of  five  hundred  and  one  copies  furnished  for  distribution  to  libra- 
ries be  increased  or  reduced,  from  time  to  time,  as  the  redistricting  of 
States  or  the  rearrangement  of  depository  lists  under  provisions  of  law  shall 
demand,  to  such  numbers  as  may  be  necessary  to  comply  with  the  law: 
And  provided  further,  That  all  land-grant  colleges  shall  be  constituted  as 
depositories  for  public  documents,  subject  to  the  provisions  and  limitations 
of  the  depository  laws.    [34  Stat.  L.  1014.] 

This  is  from  an  Act  of  March  1,  1907,  ch.  22&4,  entitled  **  An  Act  to  amend  an  Act 
providing  for  the  public  printing  and  binding  and  the  distribution  of  public  documents." 

Section  1  of  this  Act  amended  section  2  of  the  Act  of  Jan.  12,  1895,  ch.  23,  given  in 
PcBLic  Printino. 
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Section  2  of  this  Act  amended  section  81  of  the  Act  of  Jan.  12,  1895,  ch.  23,  which 
was  repealed  by  section  6  of  this  Act  as  hereafter  noted.  Said  amended  section  2, 
however,  was  repealed  by  Res.  of  Jan.  15,  1908,  No.  3,  §  3,  35  Stat.  L.  566. 

Section  3  of  this  Act  relating  to  appropriations  for,  and  the  administration  of  the 
office  of  superintendent  of  documents,  was  repealed  by  the  Act  of  May  27,  1908,  ch. 
200,  §  1,  35  Stat.  L.  385. 

Section  5  of  this  Act  is  given  in  Public  Printing. 

Section  6  of  this  Act  repealed  sections  59,  81,  and  99  of  the  Act  of  Jan.  12>  1896j 
ch.  23,  noted  supra,  pp.  428,  447. 


Joint  Resolution  Authorising  the  Secretary  of  the  Treasury  to  print  one 
thousand  additional  copies  of  the  Annual  Report  of  the  Director  of 
the  Hint. 

[Bes.  of  March  4, 1907,  No.  24,  34  Stat  L.  1424.] 

[Reports  of  Director  of  Mint  —  increase  in  number  of  copies.]    That 

the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  to  have 
printed  one  thousand  additional  copies  of  the  Annual  Report  of  the  Director 
of  the  Mint  on  the  operations  of  the  mint  and  assay  offices  for  the  fiscal 
year  ended  June  thirtieth,  nineteen  hundred  and  six,  with  appendices,  and 
one  thousand  additional  copies*  of  the  Annual  Report  of  the  Director  of  the 
Mint  on  the  production  of  precious  metals  for  the  calendar  year  nineteen 
hundred  and  five,  with  appendices,  and  that  hereafter  there  may  be*  printed, 
in  the  discretion  of  the  Secretary  of  the  Treasury,  for  distribution  by  the 
Treasury  Department,  two  thousand  copies  of  said  reports,  instead  of  one 
thousand  copies  as  heretofore.    [34  Stat.  L.  1424.] 

See  the  earlier  provisions  of  the  Act  of  Jan.  12,  1895,  ch.  23,  §  73  [37-^39],  supra, 
p.  437. 


[Sec.  1.]  [Geological  survey — report  of  mineral  resources.]    •    •    • 

For  the  preparation  of  the  report  of  the  mineral  resources  of  the  United 
States,  which  report  shall  hereafter  be  published  in  two  octavo  volumes 
and  as  a  distinct  publication,  the  number  of  copies,  printing  of  separate 
chapters,  and  mode  of  distribution  of  which  shall  be  the  same  as  of  the 
annual  report,  seventy-five  thousand  dollars.    [35  Stat.  L.  988.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 
For  other  provisions  relating  to  the  publications  of  the  Geological  Survey,  see  the 
Act  of  Jan.  12,  1895,  ch.  23,  $  73  [15],  and  the  notes  thereto,  sujyra,  p.  435. 


An  Act  To  provide  for  the  distribution  of  the  Congressional  Kecord 
and  public  bills,  documents,  and  so  forth,  to  the  governor-general  of 
the  Philippine  Islands  at  Manila,  Philippine  Islands. 

[Act  of  March  4,  1909,  ch.  317,  35  Stat.  L.  1067.] 

[Copies  of  Congressional  Becord,  etc.,  for  governor-general  of  Philip, 
pine  Islands.]  That  the  Public  Printer  is  hereby  authorized  to  furnish  gra- 
tuitously to  the  govemor-g:eneral  of  the  Philippine  Islands  at  Manila  ten 
copies  of  the  daily  Congressional  Record  and  three  copies  of  all  bills, 
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resolutions,  documents,  and  reports,  as  printed,  and  he  is  hereby  directed 
to  print,  if  necessary,  the  extra  number  required  to  comply  with  this  Act. 
[35  Stat.  L.  1067.] 

See  the  earlier  provisions,  of  the  Act  of  Jan.  18,  1907,  du  163,  supra,  p.  459. 


Joint  Resolution  For  the  purpose  of  more  fully  carrying  into  effect  the 
convention  concluded  at  Brussels  on  March  fifteenth,  eighteen  hun- 
dred and  eighty-six,  in  reference  to  the  exchaxige  of  official  journals, 
and  so  forth. 

[Res.  of  March  4, 1909,  No.  25,  35  Stat.  L.  1169.] 

[Exchange  of  Congressional  Record  for  foreign  parliamentary  rec(Mrds.] 

That  for  the  purpose  of  more  fully  carrying  into  effect  the  provisions  of 
the  convention  concluded  at  Brussels  on  March  fifteenth,*  eighteen  hundred 
and  eighty-six,  and  proclaimed  by  the  President  on  January  fifteenth, 
eighteen  hundred  and  eighty-nine,  the  Public  Printer  is  hereby  authorized 
and  directed  to  supply  to  the  Library  of  Congress  such  number  as  may  be 
required,  not  exceedinf^  one  hundred  copies,  of  the  daily  issue  of  the  Con- 
gressional Record  for  distribution,  through  the  Smithsonian  Institution, 
to  the  legislative  chambers  of  such  foreign  governments  as  may  agree  to 
send  to  the  United  States  current  copies  of  their  parliamentary  record  or 
like  publication,  such  documents,  when  received,  to  be  deposited  in  the 
Library  of  Congress.    [35  Stat.  L.  1169.] 

The  provisions  of  the  convention  of  March  16,  1880,  meationed  in  the  text,  are  given 
in  25  Stat.  L.  11€€.    See  also  Tboaxies. 


[Sec.  1.]  [National  Monetary  Commission  —  reprinting  public  docu- 
ments.] •  •  •  And  the  Superintendent  of  Documents  is  hereby 
authorized  to  order  reprinted,  from  time  to  time,  such  public  documents  of 
the  National  Monetary  Commission  as  may  be  required  for  sale.  [36  Stat. 
L.  217.] 

This  18  from  the  Deflcienciee  Appropriation  Act  of  Feb.  25,  1910,  ch.  62. 


[Seo.   1.]    [Documents    of    Immigration    Oommission  —  reprinting.] 

•  •  •  And  the  superintendent  of  documents  is  hereby  authorized  to 
order  reprinted  from  time  to  time  such  public  documents  of  the  Immigra- 
tion Commission  as  may  be  required  for  sale.    [36  Stat.  L.  768.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Sundrv  Civil  Appropria- 
tion Act  of  June  25,  1910,  ch.  384.  •     " 

[Control  of  office  of  superintendent  of  documents  —  disbursements.] 

•  •  *  That  the  oflSce  of  the  superintendent  of  documents  shall  be  under 
the  control  of  the  Public  Printer  as  heretofore  j    the  disbursements  on 
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account  of  salaries  or  other  expenses  of  the  office  of  the  superintendent  of 
tlceuments  shall  be  made  by  the  Public  Printer,  and  a  statement  thereof 
shall  be  included  in  his  annual  report  for  each  fiscal  year.   [36  Stat,  L.  770.] 

See  the  note  to  the  preceding  paragraph  of  this  Act. 

A  proyision  similar  to  that  of  the  text  was  made  by  the  Act  of  March  4,  1909,  eh. 
299,  §  1,35  Stat.  L.  1021. 

For  provisions  relating  to  the  appointment  of  the  superintendent  of  public  documents, 
see  the  Act  of  Jan.  12,  1895,  ch.  23,  S  61,  supra,  p.  428. 


An  Act  To  amend  section  fifty-four  of  an  Act  approved  January  twelfth, 
eighteen  hundred  and  ninety-five,  providing  for  the  public  printing 
and  binding  and  the  distribution  of  public  documents,  as  amended 
by  Public  Resolution  Numbered  Thirty-six^  approved  June  thirtieth, 
nineteen  hundred  and  two. 

[Act  of  June  25, 1910,  ch.  439,  36  Stat.  L.  868.] 

[Documents  and  reports  —  reserved  sets  discontinued  —  binding  for 
senators,  members,  etc.]  That  that  part  of  section  fifty-four  of  an  Act 
approved  January  twelfth,  eighteen  hundred  and  ninety-five,  providing  for 
the  public  printing  and  binding  and  the  distribution  of  public  documents 
which  reads  as  follows :  '*  The  remainder  of  said  documents  and  reports  shall 
be  reserved  by  the  Public  Printer  in  unstitched  form,  and  shall  be  held  sub- 
ject to  be  bound  in  the  number  provided  by  law,  upon  orders  from  the  Vice- 
President,  Senators,  Representatives,  Delegates,  Secretary  of  the  Senate, 
and  Clerk  of  the  House,  in  such  binding  as  they  shall  select,  except  full 
morocco  or  calf;  and  when  not  called  for  and  delivered  within  two  years 
after  printing  shall  be  delivered  in  unbound  form  to  the  Superintendent  of 
Documents  for  distribution,"  as  amended  by  Public  Resolution  Numbered 
Thirty-six,  approved  June  thirtieth,  nineteen  hundred  and  two,  is  hereby 
repealed,  to  take  effect  at  the  close  of  the  second  session  of  the  Sixty-first 
Congress,  and  the  roserved  documents  and  reports  therein  provided  shall 
thereafter  not  be  printed :  Provided,  That  nothing  herein  shall  operate  to 
abridge  in  any  way  the  right  of  the  Vice-President,  Senators,  Representa- 
tives, Delegates,  Resident  Commissioners,  -Secretary  of  the  Senate,  and 
Clerk  of  the  House  to  have  bound  in  half  morocco,  or  material  not  more 
expensive,  one  copy  of  every  public  document  to  which  he  may  be  entitled. 
[36  Stat.  L.  868.] 

Section  54  of  the  Act  of  Jan.  12,   1895,  ch.  23,  in  part  repealed  by  the  text  is 
given,  supra,  p.  424.    See  the  notes  thereto. 


Joint  Besolution  Limiting  the  editions  of  the  publications  of  the  Bureau 

of  Mines. 

[Bes.  of  June  25, 1910,  No.  36,  36  Stat.  L.  883.] 

[Seo.  1.]  [Bureau  of  Mines  —  editions  of  publications  limited.]    That 

the  publications  of  the  Bureau  of  Mines  shall  be  published  in  such  editions 
as  recommended  by  the  Secretary  of  the  Interior,  but  not  to  exceed  ten  thou- 
sand copies  for  the  first  edition.    [36  Stat.  L.  883.] 
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Sec.  2.  [Additional  copies  to  meet  demands.]  That  whenever  the  edi- 
tion of  any  of  the  publieationfi  of  the  Bureau  of  Mines  shall  have  become 
exhausted  and  the  demand  for  it  continues,  there  shall  be  published,  on  the 
requisition  of  the  Secretary  of  the  Interior,  as  many  additional  copies  as 
the  Secretary  of  the  Interior  may  deem  necessary  to  meet  the  demand.  [36 
Stat  L.  883.] 


[Sbc.  1.]  [Bepeal  of  provisions  authorizing  binding  and  disposal  of 
specifications  and  drawings  of  patents.]  •  •  •  The  paragraph  of  sec- 
tion seventy-three  of  the  Act  approved  January  twelfth,  eighteen  hundred 
ninety-five  (Statutes  at  Large  Volume  twenty-eight,  page  six  hundred  and 
twenty),  relating  to  the  binding  and  disposal  of  volumes  of  the  specifications 
and  drawings  of  each  patent  issued,  is  repealed.     [37  Stat.  L.  481.] 

This  18  from  the  Sundry  Crvil  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 
The  provisions  of  the  Act  of  Jan.  12,  1896,  ch.  23,  |  73  [69-77],  "  Fifth,'*  in  part 
repealed  by  the  text,  are  given  supra,  p.  443. 


Seo.  5.  [Public  library  dqMsitories  —  to  receive  publications,  etc. — 
new  designations.]  That  libraries  heretofore  designated  by  law  as  depos- 
itories to  receiVe  books  and  other  Qovemment  publications  shall  hereafter, 
during  their  existence,  continue  such  receipt ;  and  new  designations  may  be 
made  when  libraries  heretofore  chosen  shall  cease  to  exist  or  other  designa- 
tions  shall  hereafter  be  authorized  by  law.    [38  Stat.  L,  75.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1913,  ch.  8. 


[Official   Begieter  —  postal  service  to   be  omitted   from.]    •    •    • 

Hereafter  the  Official  Register  of  the  United  States  shall  not  contain  the 
names  of  those  i)er8ons  heretofore  published  in  Volume  II  relating  to  the 
postal  service,  namely,  postmasters,  assistant  postmasters,  clerks  in  post 
offices,  city  and  rural  carriers,  employees  of  the  sea-post  service,  employees 
of  the  Railway  Mail  Service,  employees  of  the  mail  messenger  service,  and 
mail  contractors;  nor  shall  it  contain  the  statement  of  allowances  made  to 
contractors  for  carrying  the  mails  or  the  list  of  ships  and  vessels  belong- 
ing to  the  United  States,  as  heretofore  published  in  the  said  Official  Regis- 
ter; and  all  Acts  or  parts  of  Acts  inconsistent  with  the  foregoing  provision 
are  hereby  repealed.    [38  Stat.  L.  224.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32. 
Provisions  relating  to  the  Official  Register  were  made  by  the  Act  of  Jan.  12,  1896, 
A.  23,  S  73  [63-68],  supra,  p.  442.    See  the  notes  thereto. 


Sec.  21 1 .  [Publication  of  commercial  information.]  The  Secretary  of 
State  shall  publish  official  notifications,  from  time  to  time,  of  such  commer- 
cial information  commnnicated  to  him  by  diplomatic  and  consular  officers, 
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as  he  may  deem  important  to  the  public  interests,  in  such  newspapers,  not 
to  exceed  three  in  number,  as  he  may  select.    [R.  8.] 

Act  of  Aug.  18,  1856,  ch.  127,  11  Stat.  L.  60. 

The  duties  imposed  on  the  Secretary  of  State  by  this  section  were  cast  upon  the 
Secretary  of  Commerce  by  the  Act  of  Feb.  14,  1903,  ch.  562,  given  in  Commisce  Depabt- 
MENT,  vol.  2,  p.  475. 


[Consular  and  other  commercial  reports  —  sale.]  •  •  •  For  print- 
ing and  distributing  more  frequently  the  publications  by  the  Department 
of  State  of  the  consular  and  other  commercial  reports,  including  circular 
letters  to  chambers  of  commerce,  •  •  •  That  such  publication  may  be 
sold  at  such  rates  as  may  be  fixed  by  said  department,  and  the  proceeds  of 
all  sales  to  be  paid  into  the  Treasury.    [21  Stat.  L.  271.] 

This  is  from  the  Sundry  Oivil  Appropriation  Act  of  June  16,  1880,  ch.  235.     A 
similar  provision  was  contained  in  the  Act  of  March  3,  1881,  ch.  130,  21  Stat.  L.  391. 
See  the  note  to  the  preceding  R.  S.  sec.  211. 


[Snch  reports  not  to  discusA  poUtics,  religion,  etc.]     •    •    •    For 

printing  and  distributing  the  publications  by  the  Department  of  State  of 
the  consular  and  other  commercial  reports,  including  circular  letters  to 
chambers  of  commerce,  •  •  •  Provided,  That  no  part  of  such  reports 
discussing  partisan  political,  religious,  or  moral  questions  shall  be  pub- 
lished.   [23  Stat.  L.  235.] 

This  is  from  the  Consular  and  Diplomatic  Appropriation  Act  of  July  7,  1884,  ch.  333. 
A  similar  provision  appears  in  the  Act  of  Feb.  25,  1885,  ch.  150,  23  Stat.  L.  324. 
See  the  notes  to  R.  S.  sec.  211,  supra,  p.  463. 


[Terms   of  measure,   weight,   and  money  in   commercial  reports.] 

Preparation,  printing,  publication,  and  distribution  by  the  Department  of 
State  of  the  diplomatic,  consular,  and  other  commerical  reports,  •  •  • 
Provided,  That  all  terms  of  measure,  weight,  and  money  shall  be  reduced 
to  and  expressed  in  terms  of  measure,  weight,  and  coin  of  the  United  States, 
as  well  as  in  the  foreign  terms ;  that  each  issue  of  diplomatic,  consular,  and 
other  commercial  reports  shall  not  exceed  ten. thousand  copies.  [32  Stat. 
L.  812.] 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  Feb.  9,  1903,  ch.  530. 
Provisions  similar  to  those  of  the  text  have  appeared  in  like  Appropriation  Acts 
for  prior  years. 
See  the  following  paragraphs  of  the  teztw 


An  Act  Providing  for  the  printing  of  Daily  Oonsnlar  Beporbi. 

[Act  of  June  25,  1910,  ch.  388,  36  Stat.  L.  821.] 

[Sec.  1.]  [Daily  Consular  Reports  —  edition  increased.]    That  the  Sec- 
retary of  Commerce  and  Labor  be,  and  he  is  hereby,  authorized  to  have 
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printed,  for  distribution  by  the  Department  of  Commerce  and  Labor,  an 
edition  of  Daily  Consular  Reports  not  to  exceed  twenty  thousand  copies  in 
any  one  issue :  Provided,  That  the  usual  number  shall  not  be  printed.  [36 
Stat.  L.  82L] 

By  the  Act  of  March  4,  1913,  ch.  141,  S  Ij  given  in  La.bor  Depabthent,  there  was 
created  a  Department  of  Labor  and  the  Secretary  of  Commerce  and  Labor  mentioned 
in  the  text  was  designated  the  Secretary  of  Commerce. 

Sec.  2.  [Eestridioiifl  repealed.]  That  that  part  of  section  seventy-three 
of  an  Act  approved  January  twelfth,  eighteen  hundred  and  ninety-five,  pro- 
viding for  the  public  printing  and  binding  and  the  distribution  of  public 
documents,  which  reads  **  Of  the  reports  of  consular  oflBcers,  one  thousand 
five  hundred  copies^  five  hundred  for  the  Senate,  one  thousand  for  the 
House,"  and  that  part  of  an  Act  approved  February  ninth,  eighteen  hun- 
dred and  ninety-nine,  making  appropriations  for  the  diplomatic  and  con- 
sular service  for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred, 
which  reads  **  Each'  issue  of  diplomatic,  consular,  and  other  commercial 
reports  shall  not  exceed  ten  thousand  copies,"  are  hereby  repealed.  [36 
Siai,  L.  821.] 

The  provision  of  the  Act  of  Jan.  12,  1895,  ch.  23,  §  73  [34],  repealed  by  the  text 
ii  quoted  aufra,  p.  437. 
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PUBLIC  LANDS 

I.  The  Gbnbral  Land  Office,  487. 
II.  Surveyors  and  Deputy  Surveyors,  604. 

III.  Registers  and  Receivers,  514. 

IV.  Land    Districts  —  General   Provisions  Rbspbctinq  Certain 

Lands,  529. 

V.  Pre-emptions,  535. 

VT.  Homesteads,  543.     ^ 

VII.  Sale  and  Disposal  of  the  Public  Lands,  624. 
VIII.  Reservation  and  Sale  op  Town  Sites  on  the  Public  Lands,  637. 
IX.  Withdrawals  in  Certain  Cases,  657. 
X.  Survey  op  the  Public  Lands,  663. 
XI.  Bounty  Lands,  679. 
XII.  Desert  Lands,  692. 

XIII.  Swamp  and  Overflowed  Lands,  708. 

XIV.  Drainage  of  Certain  Lands,  729. 

XV.  Grants  in  Aid  of  or  for  Railroads  and  Wagon  Roads,  732. 

XVI.  Reservations  and   Grants    for    Public    Purposes  —  School 
Lands,  765. 

XVII.  Right  of  Way  Over  Public  Lands,  785. 

XVIII.  Unlawful  Occupancy,  0000. 

XIX.  Timber  Culture,  0000. 

XX.  Abandoned  Military  and  Naval  Reservations,  0000. 

XXI.  Ceded  Indian  Lands.  0000. 

XXII.  Lands  in  Oklahoma,  0000. 

XXIII.  Miscellaneous  Provisions  Relating  to  Public  Lands,  0000. 


I.  The  General  Land  Office,  487. 

R.  S.  446.  Commissioner  of  the  General  Land  Ofice,  487. 

R.  S.  447.  Recorder  of  General  Land  Office^  488. 

R.  S.  450.  Secretary  to  the  President  to  Sign  Land  Patents,  489. 

R.  S.  451.  Assistant  Secretary  to  Sign  Land  PaterUs,  489. 

R.  S.  452.  Restriction  upon  Officers,  Clerks,  and  Employees,  490. 

R.  S.  453.  DvMes  of  Commissioner ,  491. 

R.  S.  454.  Custody  of  Seal,  Books,  Records,  etc,,  496. 

R.  S.  455.  Plats  of  Lands  Surveyed,  496. 

R.  S.  456.  Returns  Relative  to  Lands,  497. 

R.  S.  457.  Warrants  for  Military  Lands,  497. 

R.  S.  458.  Issue  of  Patents  for  Lands,  497. 

R;  S.  459.  Duties  of  Recorder,  499. 

R.  S.  460.  Copies  of  Papers  Filed  in  the  Department,  600. 

R.  S.  461.  Fees  for  Exemplifications  of  Patents,  etc.,  500. 

Ad  of  June  19, 1878,  ch.  S29,  50L 

Sec,  1 .  One  of  the  Executive  Clerks  to  Sign  Land '  Patents,  501, 
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Ad  of  Oct.  12, 1888,  ch,  1098,  502. 
Sde  of  Plats  or  Maps,  502. 

Act  of  July  11,  1890,  ch.  667,  502. 

Sec,  1.  Assistant  Commissioner  of  Oenerai  Land  Office,  502. 

Act  of  March  2,  1896,  ch.  177,  502. 

Sec,  3.  Engrossing  and  Recording  of  Paients,  502. 

Act  of  April  19, 1904,  ch,  1398,  502. 

Production  of  Original  Papers  on  Subpoena  Duces  Tecum,  502. 

Act  of  May  22,  1908,  ch.  186,  503. 

Sec.  1 .  Temporary  Assistant  Commissioner,  503. 
Temporary  Recorder,  503. 

Act  of  March  3,  1915,  ch.  75,  504. 

Sec.  1.  Hearings  in  Land  Entries  —  Depositions  —  Pees,  504. 

IL  Surveyors  and  Deputy  Surveyors,  504. 

R.  S.  2207.  Surveyors-General^  How  and  Where  Appointed,  504. 

R.  S.  2209.  Salary  of,  in  Oregon  and  Washington,  505. 

R.  S.  2210.  Salary  of,  in  Colorado,  New  Mexico,  California,  Idaho, 

Nevada,  Monlana,  Utah,  Wyoming,  and  Arizona,  505. 

R.  S.  2211.  Salary  of,  in  Florida,  Oregon,  and  California,  How  and 

from  Whcd  Time  Payable,  505. 

R*  S.  2212.  Oifkes,  Number  and  Localion  of,  505. 

R.  S.  2213!  Offices,  Location  of,  in  Minnesota,  Idaho^  Nebraska,  and 

Iowa,  505. 

R.  S.  2214^  Residence  of  Surveyor-General,  506. 

R.  S*  2215.  Bond  of  Surveyor-General,  506. 

R.  S.  2216.  New  Bond  of,  and  Additiorhol  Security,  606. 

R.  S.  2217.  Duration  of  Office,  507. 

R.  S.  2218.  Completion  of  Surveys,  Delivery  of  Field- Notes,  etc,,  507. 

R.  S.  2219.  Devolution  of  Surveyor-General's  Powers  upon  Commis- 
sioner of  Land-Office,  When,  507. 

R.  S.  2220.  Free  Access  to  Field- Notes,  etc..  Delivered  to  States,  507. 

R.  S.  2221.  Conditions  of  Delivery  of  Field- Notes  to  the  States,  507. 

R.  S.  2222.  Continuance  of  Duties  after  Expiration  of  Commission, 

507. 

R.  S.  2223.  General  Duties  of  Surveyors-General,  508. 

R.  S.  2224.  Seals  of  Surveyors-General  of  California,  Oregon,  and 

Louisiana;  Transcripts  from  Records  of,  510. 

R.  S-  2225.  Transcripts  from  Records  of  Louisiana,  510. 

R.  S.  2226.  Clerk-Hire,  Allowance  of,  to  Surveyors-General,  510. 

R.  S.  2227*  Office-Rent,  Allowance  of,  to  Surveyors-General,  511. 

R.  S.  2228.  Duties  of  Register  and  Receiver  Performed  by  Surveyor- 
General,  511. 

R.  S.  2229.  Offi/nal   Papers,  etc.,  in  Office  of  Surveyor-General  of 

California;  Copies  Thereof,  511. 

R.  S.  2230.  Bond  of  Deputy  Surveyor,  511. 

R,  S.  2231.  Oath  of  Deputy  Surveyor,  511. 

R.  S.  2232.  Suit  on  Bond  of  Deputy  Surveyor  —  Lien  of,  512. 

R.  S.  2233.  Penalty  for  Default  of  Deputy,  512. 

Act  of  July  SI,  1876,  ch.  246,  512. 

Office  of  Surveyor-General  of  Kansas  Abolished^  512. , 
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Act  of  Oct,  2, 1888,  ch.  1069,  512. 

Transfer  to  Nebraska  and  Iowa  of  Records  of  Land  Surveys  — 
Office  of  Surveyor  General  Abolished  —  Safe  Keeping  of,  and 
Access  tOf  Records f  512. 

Act  of  Apnl  10, 1890,  ch.  77,  513. 

Sec.  Ij,  Surveyors-General  for  North  Dakota  and  South  Dakota^ 
513. 
2.  Salaries,  513. 

Act  of  March  S,  1893,  ch.  211,  513. 

Sec.  L  Consolidation  of  Offices  of  Surveyors-General,  613. 

Act  of  March  3,  1901,  ch.  830,  513. 

Sec.  1.  Fund  Available  for  Staiionery,  Rent,  etc.,  513. 

Act  of  March  4,  1909,  ch.  299,  513. 

Sec.  1 .  Minnesota,    North    Dakota  and   Louisiana — Offices     of 
Surveyors-General — Work  of  Discontinued  Office,  513. 

Act  of  March  4,  1916,  ch.  W,  514. 

Sec.  1 .  Details  of  Clerks  —  Offi/x  of  Surveyor  General  —  Traveling 
Expenses  —  Report,  514. 

III.  Registers  and  ReceiverSt  514. 

R.  S.  2234.  Appointment  of  Registers  and  Receivers  —  Their  Duties 

—  Liability  on  Bond,  514. 
R.  S.  2235.  Residence  of  Register  and  Receiver ,  517. 
R.  S.  2236.  Bond  of  Register  and  Receiver,  517. 
R.  S.  2237*  Salaries  of  Register  and  Receiver,  517. 
R.  S.  2238.  Fees  and  Commissions  of  Register  and  Receiver,  517. 
R.  S.  2239.  Fees  of  Register  and  Receiver  for  Consolidated  Land 

Offices,  519. 
R.  S.  2240.  Maximum  of  Compensation  for  Registers  and  Receivers, 

520. 
R.  S.  2241.  Excess  of  Compensation  to  be  Paid  in  Treasury,  521. 
R.  S.  2242.  Illegal  Fees  —  Penalty,  521. 
R.  S.  2243.  Compensation  of  Registers  and  Receivers,  When  to  Comr- 

mence,  521. 
R.  S.  2244.  Duration  of  Office  of  Registers  and  Receivers,  521. 
R.  S.  2245.  Monthly  and  Quarterly  Returns  of  Receivers,  521. 
R.  S.  2246.  Oaths  Administered  by  Registers  and  Receivers,  522. 
R.  S.  2247.  Penalty  for  False  Informalion  by  Register,  622. 

Act  of  March  3,  1883,  ch.  101,  522. 

Sec.  2.  Plats  of  Townships  to  Be  Made  for  Private  Parties  and 
Fees  Therefor,  522. 

Act  of  March  3,  1887,  ch.  362,  523. 

Excess  Fees  to  Be  Covered  irUo  Treasury,  523. 

Act  of  Jan.  11,  1894,  ch.  10,  523. 

Sec.  1.  Disqualification  of  Register  or  Receiver,  523. 

2.  Duly  to  Report  Disqualification  —  Designation  andPowere 
of  Other  Offi^cer,  523. 

Act  of  Oct.  1, 1890,  ch.  1269,  523. 

Sec.  2.  Vacancy  in  Office  of  Register  or  Receiver  —  Taking  Final 
Proofs,  523. 

Act  of  March  2,  1896,  ch.  177,  5f2A. 

Sec.  3.  Reports  and  Returns  by  Registers  and  Receivers — DupUca* 
ti(m,  524. 
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Ad  of  Jan.  Sly  190S,  ch.  SUj  524. 

See.  1.  Compulsory  Attendance  of  Witnesses  before  Registers  and 
Receivers  —  Service  of  Process^  524. 
t.  Fees  and  Mileage^  524. 

5.  Penalty  for  Refusal  to  Appear  and  Testify,  524. 
4*  Depositions  of  Nonresidents,  525. 

6.  Depositions  in  Behalf  of  Opposing  Parties,  525. 

Ad  of  March  22, 1904,  ch.  748,  525. 

Transcripts  of  Records  —  Fees  —  Transcripts  as  Evidence,  525. 

Ad  of  March  2,  1907,  ch.  2662,  526. 

Sec.  1.  Receivers  to  Deposit  Unearned  Fees,  etc.,  526. 

2.  Lists  to  Be  Furnished,  526. 

3,  Deposit  of  Moneys  Deposited  by   Unknown    Parties  — 

List,  526. 
4-  Repayment  of  Deposits  —  Time  Limit  for  Recovery  — 
Payment  of  Purchase  Money  by  Homestead  Entrymen, 
526. 

Ad  of  March  2,  1907,  ch.  2663,  527. 

Refund  of  Amounts  Paid  by  Receivers  Acting  as  Special  Dis- 
bursing Agents,  527. 

Ad  of  March  26, 1908,  ch.  102,  527. 

Sec.  1.  RepaymerU  of  Purchase  Moneys,  etc.,  in  Rejected  Entries, 
etc.,  527. 

2.  ReimbursemerU  for  Excessive  Payments,  528. 

3.  Amounts  to  Be  Certified  by  Secretary  of  Interior,  etc.,  528. 

Afi  of  March  4,  191 1 ,  ch.  261 ,  528. 

Sec.  2.  Fees  for  Notices  of  Cancellation  of  Entries  —  Accounting, 
528. 

Ad  of  March  3,  1916,  ch.  76,  528. 

Sec.  1.  Local  Land  Offices  —  Expenses,  528. 

IV.  Land  Districts  —  General  Provisions  Respecting  Certain  Lands,  529. 

R.  S.  2248.  When  Land  Office  May  be  Discontinued  by  Secretary  of  the 

Interior^  529. 
R.  S.  2249.  When  Land  Offi/^e  May  be  Continued  by  Secretary  of  the 

Interior,  529. 
R.  S.  2250.  When  Land  Offi^  May  be  Annexed  to  Adjacent  District 

by  the  President^  529. 
R.  S.  2251.  Change  of  Location  of  Land  Offi^  by  the  President,  529. 
R,  S.  2252.  Disconiinvance  of  Land  Offices  by  the  President,  530. 
R.  S.  2343.  Additiorud  Land  Districts  and  Officers,    Power  of  the 

President  to  Provide,  530. 
R.  S.  2253.  Change  of  Boundaries  of  Land  Districts  by  (he  President, 

530. 
R.  S.  2254.  BvMness  of  Original   District  in  Case  of  Change  of 

Boundaries,  530. 
R.  S.  2255.  Allowance  of  Office-Rent  and  Clerk-Hire  for  Consolidated 

Land  Offices,  530. 

Act  of  June  6, 1874,  ch-  22S,  532. 

Sec.  3.  Offi/x  of  Recorder  of  Land  Tides  in  Missouri  Discontinued 
—  Records,  532. 

Act  of  July  31,  1876,  ch.  U6,  533. 

Land  Offices  in  Ohio,  Indiana,  and  Illinois,  and  Office  of  Recorder 
of  Land  Titles  in  Missouri  Abolished,  533. 
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Act  of  June  19,  1878,  ch.  3^9,  533. 

Sec,  1.  Entry  of  Land  in  States  Where  There  Are  No  Land  0ffi4:eSf 
533. 

Act  of  Aug.  6,  1892,  ch,  380,  533. 

Sec,  1,  Consolidation  of  Land  Oflkes,  533. 

Act  of  Feb,  15,  1910,  ch.  28,  534. 

Des  Moires,  Iowa,  JAnd  Office  Abolished  —  Transfer  of  Records^ 
etc.,  534 

Act  of  May  2,  1914,  ch.  74,  534. 

Sec.l.  Springfield,   Mo.,   Land   District  —  Receiver  of   Public 
Moneys  —  Offijce  Abolished,  534. 
2,  Books  and  Records,  534. 

V.  Pre-Emptionst  535. 

Act  of  March  3,  1891,  ch.  561,  535. 

Sec.  4-  Pre-emption  Laws  Repealed,  535. 

VL  Homesteads,  543. 

R.  S.  2289.  Who  May  Enter  Certain  Unappropriated  Public  Lands^ 

543. 

R.  S.  2290.  Mode  of  Procedure,  555. 

R.  S.  2291.  Patent  to  Issue  on  Proof  of  Three  Years*  Residence,  etc. 

—  Transfers  for  Public  Purposes  —  Leaves  of  Ab- 
sence —  Commutation  —  Proof  Required  if  Entry- 
man  Dies  —  Area  of  CuUivaiion  Required  —  Enlarged 
Homesteads  —  Nebraska  Arid  Land  and  Irrigation 
Entries  —  Notice  of  Law  to  Entrymen,  557. 

R.  S.  2292.  When  Rights  Inure  to  the  Benefit  of  Infant  Children,  571. 

R.  S.  2293.  Persons  in  Military  or  Naval  Service,  When  and  Before 

Whom  to  Make  Affidavit,  572. 

R.  S.  2294.  Officers  Before  Whom  Affidavits,  etc..  May  be  Made  — 

Penalty  for  False  Swearing  —  Fees,  572. 

R.  S.  2295.  Record  of  Applicalions,  575. 

R.  S.  2296.  Homestead  Lands  Not  to  be  Subject  to  Prior  Debts,  575. 

R.  S.  2?97.  When  Lands  Entered  for  Homestead  Revert  to  Govemr 

wsnt,  581. 

R.  S.  2298.  Limitation  of  Amount  Entered  for  Homestead,  583. 

R.  S.  2300.  What  Minors  May  Have  the  Privileges  of  this  Chapter^ 

583. 

R.  S.  2301.  Payment  After  Expiration  of  Fourteen  Months  —  Rights 

of  Applicant,  583. 

R.  S.  2302.  No  Distinction  on  Account,  of  Race  or  Color  —  Minercd 

Lands,  585. 

R.  S.  2304.  Soldiers'  and  Sailors*  Homestead,  586. 

R.  S.  2305.  Deduction  of  Military  and  Naval  Service  from  Time^ 

Etc.,  587. 

R.  S.  2306.  Persons  Who  Have  Entered  Less  than  160  Acres,  Rights 

of,  588. 

R.  S.  2307.  Widow  and  Minor  Children  of  Persons  Entitled  to  Home- 
stead, etc.,  591. 

R.  S.  2308.  Actual  Service  in  the  Army  or  Navy  Equivalent  to  Rest- 

u,ence  etc     'iQl 

R.  S,  2309,  Who  May  Enter  by  Agent,  591, 
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R.  S.  2310.  Chiefs t  etc.,  of  Stockbridge  Munaeee,  Homestead  Rights 

of,  59L 
R.  S.  2311.  Exemption  of  Homestead  of  Stddcbridge  Munsees,  592. 
•  R.  S.  2288.  Transfers  by  Settlers  for  Certain  Public  Purposes,  592. 

Act  of  June  S,  1878,  ch.  162,  594. 

Sec.  1.  Pvblicaiion  of  Notices  qf  Contest,  594. 

Act  of  March  5,  1879,  ch.  191,  595. 

Entries  mthin  Ldmits  of  Grants  to  or  in  Aid  of  Railroad  or  Military 
Road  Companies  —  Additional  Entries,  595. 

Ad  of  March  3,  1879,  ch.  192,  595. 

Sec.  1.  Notice  of  Intention  to  Make  Final  Proof  —  PMication, 
595. 

Act  of  Jvly  1, 1879,  ch.  60,  596. 

Entries  within  Ldmits  of  Grants  to  or  in  Aid  of  Railroads  in 
Missouri  and  Arkansas  —  Additional  Entries,  596. 

Act  of  Jvly  1,  1879,  ch.  63,  597. 

Sec.  1.  Leave  of  Absence  Where  Crops  Injured  by  Grasshoppers, 
597. 

Act  of  May  U,  1880,  ch.  89,  597. 

Sec.  1.  Relinquishment  of  Claim  —  Land  Open  to  Entry,  597. 
2.  Notice  to  Contestant  of  Cancellation  of  Claim  —  Prefer- 
ence Right  to  Entry  — -  Death  of  Contestant,  598. 
8.  Time  to  File  Homestead  Application  and  Perfect  Entry  — 
Effect  of  Marriage  of  Entrywoman  —  Preference  Rights 
toiSetUers  on  Certain  Lands  —  Time  for  Making  Entries, 
598. 

Act  of  June  8,  1880,  ch.  136,  601. 

Perfection  of  Claims  of  SetUers  Becoming  Insane,  601. 

Act  of  June  16,  1880,  ch.  2U,  601. 

Sec.  1.  Refund  of  Fees,  etc.,  f&r  Canceled  Entries  of  Soldiers^  and 
Sailors^  Homesteads,  601. 
2.  Refund  of  Fees,  etc..  Where  ErUries  Canceled  or  Not  Conr 
firmed,  or  Double  Price  Paid,  602. 

5.  Appropriation,  602. 

4'  Rules  by  the  Commissioner  —  Warrants  for   Payment, 
603. 

Act  of  May  6,  1886,  ch.  88,  603. 

Patents  for  Additional  Entries  vrithoui  Further  Cost  or  Proof,  603. 

Act  of  March  2,  1889,  ch.  381,  603. 

Sec.  3.  Leave  of  Absence  on  Account  of  Failure  of  Crops,  Sickness, 
or  Other  Unavoidable  Casualty,  603. 

6.  Additional  Entry  after  Final  Proof  Up  to  One  Quarter- 

Section  in  the  Aggregate,  604. 

7.  Completing    Proof   Extended  in   Case   of    Unavoidable 

Delay,  604. 

Act  of  Aug.  30, 1890,  ch.  837,  604. 

Sec.  1.  Acquirement  of  Title  under  Land  Laws  Limited  to  820 
Acres,  604. 

Bes.  of  Sept.  30,  1890,  No.  69,  606. 

Extension  of  Time  for  Payments  When  Prevented  by  Failure  of 
Crops,  etc.,  606. 
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Act  of  Murch  3,  1891  y  ch.  661,  605. 

Sec.  17.  Maximum  Land  Entries  Not  to  Indvde  Mining  ClatmSf 
605. 

Act  of  March  S,  189Sy  ch.  208,  606. 

Invalid  Soldiers'  Additional  Homestead  Entries  May  Be  Com'' 
mvJted,  606. 

Act  of  Aug.  18, 1894,  ch.  301,  606. 

Sec.  1.  Validaiion  of  Sale  of  Soldiers*  Additional  Homestead 
Certificates,  606. 

Act  of  June  3,  1896,  ch.  312,  607. 

Sec.  2.  Commutation  Allowable  after  Fourteen  Months,  607. 

3.  Repeal,  607. 

4.  Effect,  607. 

Ad  of  June  16,  1898,  ch.  468,  608. 

Service  in  Army,  Navy,  or  Marine  Corps  Equivalent  to  Residence^ 
etc.,  608. 

Act  of  June  6,  1900,  ch.  716,  608. 

Sec.  2.  Additumal  Entry  to  Homesteaders  Commuling  First  ErUry^ 
608. 
3.  In  Case  of  Forfeiture  —  Purchasers  of  Flathead  Indian 
Lands,  609. 

Act  of  June  13,  1902,  di.  1080,  609. 

Sec.  1.  Former  Ute  Indian  Reservation  in  Colprado  —  Homestead 
Laws  —  Entries  Prohibited,  609. 

2.  Reimbursement  of  Ute  Indian  Fund,  609. 

3.  Oovemment  Improved  Lands  Excepted,  610. 

Res.  of  April  18,  1904,  No.  25,  610. 

Proof  of  Loyalty  Not  Required  on  Refund  of  Fees  under  Act  of 
June  16,  1880,  ch.  244,  610. 

Act  of  April  28,  1904,  ch.  1776,  610. 

Sec.  2.  Additional  Entry  of  Conliguous  Land  —  Proofs,  610. 
3.  Commutation  Not  Allowed,  611. 

Act  of  April  28,  1904,  ch.  1801  ("  KinJcaid  Act  "),  611. 

Sec.  1.  Homestead  Entries  on  Arid  Lands  in  Nebraska,  611. 

2.  Entry  of  Contiguous  Land  —  Limitation  —  Final  Entry , 

612. 

3.  Fees  —  Commutation  Not  Allowed  —  Additional  Entries 

— Time  Limit,  612. 

Act  of  March  2,  1907,  ch.  2527,  612. 

Sec.  1.  Benefits  of  Kinkaid  Act  Extended  to  Certain  LandSf  612. 

2.  Military  Service  —  Credits  Allowed,  613. 

3.  Sale  of  Isolated  Tract,  613. 

Act  of  March  2,  1907,  ch.  2568,  613. 

Homestead  Erdrymen  to  Be  Refunded  Overpayments,  613. 

Act  of  Feb.  19,  1909,  ch.  160,  613. 

Sec.  1.  Enlarged  Homesteads  in  Certain  States,  613. 
2.  Applications,  Fees,  etc.,  614. 

5.  Additional  Contiguous  Entries  — Limitation,  614. 

4'  Proof  of  Cultivation  —  Final  Proof  —  Residence,  614. 

6.  Regular  Homestead  Entries  Not  Affected,  616. 
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Sec  6.  Utah  —  Lands  withoui  Water  far  Domestic  Use  — 
Residence  Not  Required,  If  So  Designated  —  CulMvar 
Hon  Required,  616. 

Ad  of  June  17, 1910,  ch,  $98,  616. 

Sec.  1.  Enlarged  Homestead  Entries  PermiUed  of  Public  Lands 
in  Idaho,  616. 
£.  Applications,  Fees,  etc.,  617. 

5.  Additional  Contiguous  Entries,  617. 

4-  Proof  of  Cultivation  —  Restdenee  —  Final  Proofs  in 
Combined  Entries,  617. 

6.  Regular  Homestead  Entries  Not  Affected  —  No  Commuta- 

tions, 619. 
6.  Lands  without  Water  for  Domestic  Use  —  Residence  Not 
Required  —  Cultivation  to  Be  Made  —  Personal  Work 
—  Leaves  of  Absence,  619. 

Act  of  Aug.  24,  1912,  ch.  366,  619. 

Failure  to  Give  Notice  of  Election  of  Making  Proof  —  Effed  on 
Rights  of  Entrymen,  619. 

Act  of  Aug.  24, 1912,  ch.  371,  620. 

Determination  of  Qualification  of  Entrymen,  Nebraska  Arid  Lands  f 
620. 

Act  of  March  4,  1913,  ch.  149,  620. 

Choice  of  Prior  Entrymen  to  Perfect  Proof  under  Former  Law, 
620. 

Act  of  April  6, 1914,  ch.  61 ,  620. 

Homesteads  —  Marriage  of  ErUryman  to  ErUrytvoman  —  No 
Impairment  of  Patents,  620. 

Act  of  Aug.  22,  1914,  ch.  270,  621. 
Leave  of  Absence,  621. 

Ad  of  Sept  6,  1914,  ch.  294,  621. 

Homestead  or  Desert  Land  Entries  —  Effect  of  Loss,  etc.  —  Second 
Entries,  621. 

Act  of  Oct.  17, 1914,  ch.  326,  622. 

Homestead  Entry  by  Woman  — Subsequent  Marriage  to  Alien, 
622. 

Act  of  Oct.  22,  1914,  ch.  336,  622. 

Abandonment  of  Wife  —  Patent  to  Wife,  622. 

Act  of  March  3,1915,  ch.  84,  623. 

Enlarged  Homestead  Entries  —  Provisions  of  Act  Extended  to 
Kansas,  623. 

Act  of  March  4, 1916,  ch.  148,  623. 

Enlarged  Homestead  Entries  —  ValidcUion,  623. 

Act  of  March  4, 1916,  ch.  160,  623. 

Sec.  1.  Enlarged   Homestead   Entries  —  Application  for  Entry 
upon  Undesignated  Lands — Suepension  of  Application 
Pending  Determination  of  Character  of  Lands,  623. 
2.  Extension  of  Provisions  of  Certain  Acts  to  SouJth  Dakota^ 
624. 
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VII.  Sale  and  Disposal  of  the  Public  Lands,  624. 

R.  S.  2353.  Public  Sale  of  Lands  in  Half  Qttarter'Sectiana,  624. 

R.  S.  2354.  Privaie  Sale  in  What  Bodies,  626. 

R.  S.  2355.  Private  Sales,  Proceedings  in,  625. 

R.  S.  2356.  No  Credit  on  Sales  of  Public  Lands,  625. 

R.  S.  2357.  Price  of  Lands  $1.25  Per  Acre,  627. 

R.  S.  2358.  Pvblic  Lands  May  he  Offered  for  Sale  in  Such  Prapor- 

tions  as  the  President  Chooses,  628. 
R.  S.  2359.  Advertisement  of  Sales,  628. 
R.  S.  2360.  Duration  of  Sales,  628. 
R.  S.  2361.  Several  Certificates  Issued  to  Two  or  More  Purchasers  of 

Same  Section,  628. 
R.  S.  2362.  Purchase^Money  Refunded  Where  Sale  Cannot  be  Can- 

frnned,  629. 
R.  S.  2363.  Refunding  in  Certain  Cases,  How  Done,  629. 
R.  S.  2364.  Minimum  Price,  How  Fixed  When  Reservations   Sold^ 

629. 
R.  S.  2365.  Highest  Bidder,  When  Preferred  in  Private  Sales,  630. 
R.  S.  2368.  Certain  Lands  Located  in  Oood  Faith  by  Claims  Arising 

under    Treaty  of  September  30,  1854,  May  be  Pur- 
chased, etc.,  630. 
R.  S.  2369.  Mistakes  in  Entry  of  Lands,  Provisions  for,  631. 
R.  S.  2370.  Mistakes  in  Patent  Lands,  632. 
R.  S.  2371.  Mistakes  in  Location  of  Warrants,  632. 
R.  S.  2372.  Error  in  Entry  by  Mistake  of  Numbers  —  Proceedings 

Up(m,  632. 
R.  S.  2374.  Agreements  to  Pay  Premium  to  Purchasers  at  Public 

Sales,  633. 
R.  S.  2375.  Recovery  of  Premiums  Paid  to   Purchasers  at  Public 

Sales,  633. 
R.  S.  2376.  Discovery  of  Agreements  to  Pay  Premium  by  Bill  in 

Equity,  634. 

Ad  of  Jan.  12, 1877,  ch.  18,  634. 

Sec.  1 .  Saline  Lands  to  Be  Sold  ai  Pvblic  Aruiion  or  Private  SaUf 
634. 
2.  Proclamation  of  Sale  of  Lands  —  Pyblication,  635. 

Act  of  June  15,  1880,  ch.  227,  635. 

Sec.  S.  Alternate  Sections  of  Railroad  Lands  Reduced  to  SI  .25, 
636. 
4-  Mineral  Lands  Excepted  from  Provisions  of  Act  —  Tres- 
passers, 635. 

Act  of  March  2,  1889,  ch.  381,  636. 

Sec.  1.  Withdrawal  of  Lands  from  Privaie  Entry,  636. 

4.  Price  of  Forfeited  Railroad  Lands,  and  Adjacent  Lands, 

636. 
8.  Abandoned  Military  Reservation  Act  Not  Repealed,  636. 

Act  of  March  3,  1891,  ch.  661,  636. 

Sec.  9.  Public  Lands   Not  to  Be  Sold  at  Public  Auction  — 
Exceptions,  636. 

Act  of  May  18,  1898,  ch.  3U,  636. 

Sec.  1.  Distinction    between    Offered    and     Unoffered    Lands 
Abolished,  636. 
t.  Private  Sale  of  Lands  in  Missouri,  637. 
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Ad  of  March  1,  1907,  ch.  2286,  637. 

Soles  for  Cemeteries  Authorized  —  Price  —  Reversion,  637. 

^Hl.  Reservation  and  Sale  of  Town  Sites  on  the  Public  Lands,  637. 

R.  S.  2380.  Town  Sites  to  be  Reserved,  637. 

R«  S.  2381.  Reservations  to  be  Surveyed  into  Lois,  638. 

R,  S.  2382.  Town  or  City  Sites  in  Public  Lands,  638. 

R.  S.  2383.  When    Towns   Established   on  Unsurveyed  Lands,   Ex- 

tension  Limits,  How  Adjv^sted,  639. 
R.  S.  2384.  When  Transcript  Maps  of  Town  Are  Not  Filed  in  Twelve 

Months,  Proceedings  by  Secretary  of  Interior,  639. 
R.  S.  2385.  Where  Size  of  Lots  or  Town  Plat  Vary  from  General  Rule, 

640. 
R.  S.  2386.  Title  to  Lots  Subject  to  Mineral  Rights,  640. 
R.  S.  2387.  ErUry  of  Town  Authorities  in  Trust  for  Occupants,  641. 
R.  S.  2388.  EnXry  under  Preceding  Section,  When  to  be  Made,  650. 
R.  S.  2389.  Entry  in  Proportion  to  Number  of  Inhabitants,  650. 
R.  S.  2390.  Authorities  of  Salt  Lake  City,  Rights  of,  as  to  Entry,  660. 
R.  S.  2391.  Certain  Acts  of  Trustees  to  be  Void,  661. 
R.  S.  2392.  No  Title  Acquired  to  Gold  Mines,  etc,,  or   to   Mining 

Claims,  etc.,  651. 
R.  S.  2393.  Military  or  Other  Reservations,  etc.,  664. 
R.  S.  2394.  Inhabitants  of  Towns  on   Public  Lands,  Right  of,   to 

Enter,  664. 

Ad  of  March  S,  1877,  ch.  US,  654. 

Sec.  1.  Quantity  of  Land  Excluded  from  Homestead  Entry  for 
Town-Site,  654. 
8.  Where  Town  Site  Exceeds  Maximum  —  Proceedings  — 

Disposal  of  Excess,  656. 
4*  Towns  with  Less  than  Maximum  May  Make  Additional 
Entries,  666. 

^ctof  Sept.  SO,  1890,  ch.  1121,  656. 

Purchase  of  Lands  by  Cities  and  Towns  for  Cemeteries  and  Parks, 
656. 

-Ace  of  March  S,  1891,  ch.  661,  666. 

Sec.  16.  Town-Site  Entries   Not  to  Include  Mining  Rights  — 
Mining  Claims  Preserved,  666. 

-Ad  of  July  9,  19H,  ch.  1S8,  657. 

Town  Lots  —  Sales  —  Patents,  657. 

Bt  Withdrawals  in  Certain  Cases,  667. 
-4d  of  June  25, 1910,  ch.  m,  657.     • 

Sec.  1.  Temporary  Withdrawals  by  President  for  Power  Sites, 
Irrigation,  etc..  Authorized,  657. 
t.  Withdrawals  for  Specified  Purposes  —  Mining  Rights 
Continued  —  Rights  of  Bona  Fide  Oil  or  Gas  Claimants 
—  Status  of  Prior  Claims  —  Homestead,  etc.,  Entries 
Not  Affected  —  Creation  of  Forest  Reserves  Restricted. 
657. 
S.  Report  of  Withdrawals  to  Congress,  663. 

Act  of  Sept.  30,  1913,  ch.  16,  663, 

Sec.  1.  Method  Authorized  for  Opening,  Restored  from  Reservor 
tions,  etc.,  663. 
*.  Extended  to  Previous  Restorations,  663. 
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X.  Survey  of  the  Public  Lands,  663. 

R.  S.  2395.  Rvles  of  Survey,  663. 

R.  S.  2396.  Boundaries  arid  ConleMa  of  Public  Lands,  How  Ascer- 

tained,  669. 
R.  S.  2397.  lAnes  of  Dimsion  of  Half  Quarter-Seciians,  Haw  Run, 

671. 
R.  S.  2398.  Contracts  for  Surveys  of  Public  Lands,  When  Binding, 

672. 
R.  S.  2399.  What  Instructions  to  be  Deemed  Part  of  Contract,  673. 
R.  S.  2400.  Prices  of  Surveys,  How  Established,  673. 
R.  S.  2401.  When  Survey  May  be  Had  by  Settlers  in  Township,  674. 
R.  S.  2402.  Deposit  for  Expenses  of  Surveys  Deemed  an  Appropria-- 

tion,  etc.,  674. 
R.  S.  2403.  Deposits  Made  by  SetUers  for  Public  Surveys  to  go  in 

Part  Payment  of  Lands,  675. 
R.  S.  2404.  Augmented  RaJtes  for  Surveys  of  Lands  Covered  with 

Forests,  etc.,  in  Oregon,  675. 
R.  S.  2405.  Ibid,  for  California  and  Washington,  675. 
R.  S.  2406.  Geological  Surveys,   Extension  of  Public  Surveys,   Ex- 
penses of  Subdividing,  676. 
R.  S.  2407.  Surveys  on  Rivers  in  Certain  Cases,  676. 
R.  S.  2408.  Lines  of  Surveys  in  Nevada,  676. 
R.  S.  2409.  Geodetic  Method  of  Survey  in  Oregon  and  California,  676. 
R.  S.  2410.  Rectangular  Mode  of  Survey^  When  May  be  Departed 

From,  676. 
R.  S.  2411.  Compensation  for  Surveying  by  the  Day  in  Oregon  and 

California,  677. 
R.  S.  2413.  Protection  of  Surveyor  by  Marshal  of  District,  677. 

Act  of  July  31,  1876,  ch.  H6y  677. 

Cost  of  Surveys  of  Private  Land  Claims,  677. 

Act  of  Aug.  7,  188£,  ch.  433,  678. 

Sec,  1.  Deposits  for  Surveys  in  Louisiana  May  Be    Used  for 
Resurveys,  678. 

Act  of  March  3, 1886,  ch.  360,  678. 

Cost  of  Survey  of  Private  Land  Claim  to  Be  Paid  before  Ddivery 
of  Patent,  678. 

Act  of  March  3,  1899,  ch.  4^4,  678. 

Sec.  1.  What  Lines  to  Be  EUablished  by  Commissioner  of  Land 
Office,  and  What  by  Geological  Survey,  678. 

Act  of  March  3,  1909,  ch.  271,  678. 

Resurveys  or  Retracements  of  Boundaries  of  Lands  Undisposed 
of,  678. 

XI.  Bounty  Lands,  679. 

R.  S.  2414.  Military  Bounty-Land  Warrants  and  Locations  Assign- 
able, 679. 

R.  S.  2415.  Warrants  Located  at  11.25,  Excess  Paid  in  Cash,  681. 

R.  S.  2416.  Claims  for  Bounty  Lands  in    Virtus  of  Certain  Adt 

Named,  etc.,  681. 

R.  S.  2417.  Same  Subject,  681. 

R.  S.  2418.  Bounty  Lands  for  Soldiers  in  Certain  Wars,  681. 

R.  S.  2419.  Certain  Classes  of  Persons  in  the  Mexican  War^  Theii 

Widows,  etc..  Entitled  to  Forty  Acres,  683. 
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R.  S.  2420.  MUUia  and  Volunteers  in  Service  Since  1812,  683. 
R.  S.  2421.  Persons  Nof.  Entitled  under  Preceding  Sections,  683. 
R.  S.  2422.  Period  of  Captivity  Added  to  Actual  Service,  684. 
R.  S.  2423.  Warrant  and  Patent  to  Issue,  When,  684. 
R.  S.  2424.  Widows  of  Persons  Entitled,  684. 
R*  S.  2425.  Additional  Bounty  Lands,  etc.,  684. 
R.  S.  2426.  Classes  under  Last  Section  Specified,  685. 
•     R.  S.  2427.  What  Classes  of  Persons  Entitled  under  Section  2425, 

Withoul  Regard  to  Length  of  Service,  686. 
R*  S.  2428.  Widows  and  Children  of  Persons    Eniitled   under  Sec- 

tion  2425,  686. 
R.  S.  2429.  SubsequerU  Marriage  of  Widow,  686. 
R.  S.  2430.  Minors  under  Section  2428,  686. 
R.  S.  2431.  Proof  of  Service,  686. 
R.  S.  2432.  Former  Evidence  of  Right  to  Bounty  Land  to  be  Received 

in  Certain  Cases,  686. 
R.  S.  2433.  Allowance  of  Time  of  Service  for  Distance  from  Home 

to  Place  of  Muster  or  Discharge,  687. 
R.  S.  2434.  Indians  Included,  687. 
R.  S.  2435.  Former  Evidence  of  Right  to  a  Pension  to  be  Received  in 

Certain  Cases  on  Application  for  Bounty  Land,  687. 
R.  S.  2436.  Sales,  Mortgages,  Letters  of  Attorney,  etc.,   Made  Before 

Issue  of  Warrant  to  be  Void,  688. 
R.  S.  2437.  Warrants  to  be  Located  Free  of  Expense  by  Commissioner 

of  JjandrOffice,  etc,,  688. 
R.  S.  2438.  Deserters  Not  Entitled  to  Bounty  Land,  688. 
R.  S.  2439.  Lost  Warrants,  Provisions  for,  689. 
R.  S.  2440.  Discharges,  Omissions,  and  Loss  of.  Provided  for,  689. 
R.  S.  2441.  New  Warrant  Issued  in  Lieu  of  Lost  Warrant,  689. 
R.  S.  2442.  Regulations  by  Secretary  of  Interior,  690. 
R.  S.  2443.  Mode  of  Issuing  Patents  to  the  Heirs  of  Persons  Entitled 

to  Bounty  Lands,  690. 
R.  S.  2444*  Death  of  Claimant  After  Establishing  Right  and  Before 

Issuing  of  Warrant,  690. 
R.  S.  2445.  When  Proofs  May  be  Filed  by  Legal  Representatives,  690. 
R.  S.  2446.  Relocation  of  Military  Bounty-Land  Warrants  in  Cases 

of  Error,  691. 

Act  of  Dec.  IS,  1894,  ch.  S,  691. 

Bounty    Warrants   and   Indemnity   Certificates   Receivable  for 
Entries,  691 

Act  of  March  11,  1898,  ch.  57,  692. 

Applicants  Need  Not  Prove  Loyalty  During  R^ellion,  692. 

XIL  Desert  Lands,  692. 

Act  of  March  S,  1877,  ch.  107  (Desert  Land  Act),  692. 

Sec.  1.  Reclamation  and  Purchase  of  Desert  Lands  —   Use  of 
Water,  692. 
t.  Desert  Lands  Defined,  696. 
S.  States  to  Which  Applicable  —  Determination,  of  Desert 

Lands,  696. 
4'  Plan  of  Irrigation  to  Be  Filed  —  Association  of  Entrymen, 
696. 

5.  Expenditure  and  Cultivation  Required,  696. 

6.  Existing  Claims,  How  Perfected,  696. 
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Sec.  7.  Issue  of  Patents  upon  Proof  and  Payment  —  Limit  of 
Individual  Holding  -7-  Additional  Proofs,  697. 
8,  Act  Applicable  to  Colorado  —  Resident  Citizens  Only  May 
Enter  Desert  Land,  698. 

Act  of  Aug.  18,  1894,  ch.  301  (Carey  Act),  698. 

Sec.  4.  Grard  to  States  Irrigating  Desert  Lands,  698. 

Plan  of  Irrigation  to  Be  Filed  —  Contracts  for  Redaiming 

and  Settlement,  699. 
Patents  for  Reclaimed  Lands  —  Limit  to  One  Person  — 
Surplus  from  Sale,  699. 

Act  of  June  11,  1896,  ch.  1,20,  700. 

Sec.  1.  Lien  for  Expenses  of  Reclaiming  Lands  —  PaienJts  to 
Issue,  When,  700. 

Act  of  March  S,  1901,  ch,  853,  701. 

Sec.  3.  Time  Limit  for  Reclamation  by  States  —  Extension  — 
Restoration  to  Public  Domain,  701. 

Act  of  March  28,  1908,  ch.  112,  702. 

Sec.  i.  Desert  Lands  Entries  Restricted  to  Surveyed  Lands^  702. 
2.  Assignments  Restricted,  702. 
S.  Extension  of  Time  to  Complete  Work,  703. 

Res.  of  May  26,  1908,  No.  28,  703. 

Idaho  —  Additional  Lands  for  Redamation,  703. 

Act  of  May  27, 1908,  ch.  200,  703. 

Idaho  and  Wyoming  —  Additional  Grants  of  Arid  Lands,  703. 

Act  of  Feb,  18, 1909,  ch.  160,  704. 

Sec.  1.  New  Mexico  and  Arizona  —  Desert  Lands  Grants  for 
Irrigation,  704. 
2.  Effect,  704. 

Act  of  Feb.  24,  1909,  ch.  178,  704. 

Sec.  1.  Colorado  —  Grant  of  Desert  Lands  in  Former  Ute  Indian 
Reservation,  704. 
2.  Restrictions,  706. 

Act  of  March  16,  1910,  ch.  96,  705. 

Temporary  Withdrawals  for  Applications  under  Carey  Act  - 
Restoration,  705. 

Act  of  March  ^  1911,  ch.  286,  706. 

Sec.  1.  Nevada  —  Additional  Lands  for  Redamaiion^  706. 

Bes.  of  Aug.  21, 1911,  No.  7,  706. 

Colorado  —  Additional  Land  for  Redamation,  706. 

Act  of  Apnl  SO,  1912,  ch.  101,  706. 

Time  Extended  for  Final  Proof  in  Desert-Land  Entries,  706. 

Ad  of  Jvly  24, 1912,  ch.  261,  707. 

Assignment  of  Desert-Land  Entries  mthin  Redamation  Prqject^^^ 
To  Conform  to  Farm  Units,  707. 

Ad  of  March  4, 1916,  ch.  11^7,  707. 

Sec.  6.  Desert  Land  Entries  —  Final  Proof  — Extennan  cf  Timef 
707. 
Time  for  Completing  Entry  Extended,  708. 
Perfection  of  Entry,  708. 
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^11.  Swamp  and  Overflowed  Lands*  708. 

R.  S.  2479.  Grant  of  Swamp  and  Overflowed  Lands  to  Certain  States 

to  Aid  in  Construction  of  Levees,  etc.,  708. 
R.  S.  2480.  Secretary  of  the  Interior  to  Make  Ldsts  of  Such  Lands,  for^ 

Transmission  to  the  Governors  of  the  States y  716. 
R.  S.  2481.  Legal  Subdivisions  MosUy  Wet  and    Unfit  for  CuUiva- 

tion,  720. 
R.  S.  2482.  Indemnity  to  States   Where  Lands  Have  Been  Sold  by 

United  States,  72L 
R.  S.  2483.  Patents  to  Issue  for  Swamp  Lands  to  Purchasers  and 

Locators,  Prior  to  Issuing  of  Patents  to  States,   ete., 

722. 
R.  S*  2484.  Selection  of  Swamp  and  Overflowed  Lands  Confirmed, 

723. 
R.  S.  2488.  Swamp  and  Overflowed  Lands  to  be  Certified  to  State 

Within  One  Year,  in  Certain  Cases,  724. 
R.  S.  2490.  Act  of  Sept.  2S,  1850,  ch.  84,  Extended  to  Minnesota  and 

Oregon,  726. 

Act  of  Feb.  2S,  1875,  ch.  99,  727. 

Purchasers  of  Lands  in  Missouri  as  Swamp  Lands  to  Have 
Priority  of  Right  to  Homestead  if  Lands  Not  in  Fact  Swamp, 
727. 

Act  of  March  S,  1877,  ch.  116,  728. 

Lands  in  Missouri  Selected  as  Swamp  and  Overflowed  Lands 
Granted  to  State,  728. 

Act  of  AprU  29,  1898,  ch.  229,  728.  " 

Sec.  3.  Title  of  Pwrchasers  of   Unconfirmed  ^Swamp  Lands  in 
Arkansas  Confirmed,  728. 
4*  Relinquishment  by  Arkansas  of  Certain  Public  Lands  ^ 
Tide  of  Grantees  Confirmed,  728. 

XIV.  Drainage  of  Certain  Lands,  729. 

Actof  May  20, 1908,  ch.  181,12^. 

Sec.  1.  Public  Lands  in  Minnesota  Subject  to  State  Drainage 
Laws,  729. 
2.  Apportionment  of  Cost,  729. 
S.  Sale  for  Charges,  730. 
4'  Certificate  of  Sale  to  Land  Office,  730. 

5.  Patents  to  Purchasers  on  Paying  Government  Price,  730. 

6.  Purchase  of  Unpatented  Entries  —  Payment  of  Excess  — 

Forfeiture  if  Charges,  etc.,  Not  Paid  in  Ninety  Days  — 
Rights  of  Subsequent  Purchaser  —  Disposal  of  Proceeds^ 
731. 

7.  Right  of  Appeal,  etc.,  731. 

8.  Chippewa  Indian  Lands,  Minn. —  Homestead  Entries^ 

etc., —  Patents,  etc.,  731. 

XV-  Qrants  in  Aid  of  or  for  Railroads  and  Wi«on  Roads,  732. 

Actof  June  22, 1874,  ch.400,  7^2. 

Selection  of  Lieu  Lands  by  Railroads  Relinquishing  Lands  En- 
tered  by  SetOers  —  Title  of  SetOers,  732. 
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Ad  of  April  21,  1876,  ch,  72,  738. 

Sec,  1 .  Homestead  Entries  Within  Ldmits  of  Land  Gtanls,  Prior 
to  Notice  of  Withdrawal  From  or  After  Restoration  to 
Market,  Confirmed,  733. 
2.  Re-^ntry  of  Claims  Abandoned  on  Account  of  Decision 

of  Land  Office,  733. 
S.  Entries  After  Expiration  of  Land  Grant,  734. 

Act  of  Jrdy  SI,  1876,  ch,  246,  735. 

Grants  to  Railroad  Companies  —  Costs  of  Surveys,  735. 

Act  of  Jan.  13,  1881,  ch,  19,  735. 

Rights  of  Licensed  Settlers  on  Railroad  Lands  SybsequenUy  Re- 
stored to  Public  Domain,  735. 

Act  of  July  10,  1886,  ch.  764,  736. 

Sec.  1.  Surveyed  Lands  of  Railroad  GrarUs  Not  Exempt  from 
Taxation  —  Tax  Sale  —  Lien  for  Costs  of  Surveying, 
736. 
2.  Cost  for  Surveying,  How  Collected,  736. 
S.  Right  of  Forfeiture  to  United  States  Not  AjEfected,  737. 
4'  Costs  of  Survey  of  Union  Pacific  Grant,  When  Payable, 
737. 

Act  of  March  3,  1887,  ch.  376,  739. 

Sec.  1.  Adiustmerd  by  Secretary  of  Interior  of  Land  Grants  to 
Railroads,  739. 
2.  Paients  Erroneously  Issued  to  be  Canceled,  740. 
S.  Entries  of  Bona  Fide  Settlers,  Erroneously  Canceled,  May 

be  Perfected,  743. 
i.  Paients  to    Purchasers  from    Railroads — Liability   of 
Railroads  for  Purchase  Money,  743. 

5.  Rights  of  Purchasers  from  Railroads  of  Coterminus  Lands 

Not  Within  Grants,  747. 

6.  Rights  of  Purchasers  of  Land  Sold  for  Taxes,  751. 

7.  Limitation  of  Quantity  of  Lands  to  be  Conveyed,  752. 

Act  of  Aug.  29, 1890,  ch.  819,  752. 

Rights  of  Settlers  with  Unrecorded  Entries  on  Railroad  Lands, 
752. 

Act  of  Sept.  29, 1890,  ch.  lOJfi,  752. 

Sec.  1.  Forfeiture  and  Restoration  to   Public  Domain  of    Un- 
earned Lands  Granted  to  Railroads,  752. 
2.  Preference  Right  to  Homestead  Entry  of  Settlers  on  For- 
feited Lands,  754. 

5.  Right  of  Purchasers  from  State  or  Railroad  to  Purchase, 

or  to  Remove  Crops,  etc.,  754. 

6.  Forfeited  Lands  Not  to  Inure  to  the  Benefit  of  Original 

Grantees.  756. 

Act  of  Feb.  18,  1891,  ch.  2Uy  756. 

Forfeited  Railroad  Lands  —  Extension  of  Time  Limit  for  Home- 
stead ErUries  or  Purchases,  756. 

Act  of  June  25,  1892,  ch.  13S,  757. 

Forfeited  Railroad  Lands  —  Extension  of  Time  to  Purchase,  757. 

Act  of  Jan.  31,  1893,  ch.  64,  757. 

Forfeited  Railroad  Lands  —  Extension  of  Time  to  Purchase^  757. 
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Act  of  Dec.  12,  189S,  ch.  1,  758. 

Forfeited  Railroad  Lands  —  Extennon  of  Time  to  Purchase ,  758. 

Act  of  March  2,  1895,  ch.  189,  758. 

Sec.  1.  Survey  of  Railroad  Land  Grants  —  Continuing  ApprO' 
priaiion  —  ReimbursemerU  —  Reports,  768. 

Act  of  March  2,  1896,  ch.  39,  759. 

Sec.  1.  Suits  to  Annul  Patents  Erroneously  Issued  under  Rail- 
road or  Wagon  Road  Grants,  759. 
2.  Claims  of  Bona  Fide  Purchasers,  How  Established,  761. 
S.  Claims  of  Bona  Fide  Purchasers  —  Investigation  Before 
SuU,  762. 

Ad  of  Feb.  18,  1897,  ch.  250,  762. 

Forfeited  Railroad  Lands  —  Extension  of  Time  to  Purchase,  762. 

Act  of  Feb.  27,  1899,  ch.  206,  763. 

Deposit  for  Surveys  of  Grants  to  Railroads,  763. 

Act  of  July  1,  1902,  ch.  1S86,  763. 

Relief  of  Settlers  on  Wagon-Road  Gravis,  763. 

Act  of  June  26, 1910,  ch.  406,  764. 

Sec.  1.  Railroad  Land  Cfrants  —  Deposits  for  Cost  of  Surveyirig, 
etc.,  Required  from  Companies  —  Secretary  of  Interior 
to  Specify  Amount,  etc. —  Disbursement  of  Deposits  — 
Repayment  of  Excess,  764. 

t.  Forfeiture  of  Grant  on  Failure  to  Make  Deposit  —  Pro- 
ceedings, 765. 

S.  Public  Surveys,    etc.,    Not  Affected  —  Surveyed  Lands 
Subject  to  TaxaJtion,  etc.,  765. 

4'  Regulations,  765. 

I XVI.  Reservations  and  Qrants  for  PuUic  Purposes  —  School  Lands,  765. 

R.  S.  2275.  Setilements  Before  Survey  on  Sections  16  or  36,  Deficien- 
cies Thereof,  765. 

R.  S.  2276.  Selections  to  Supply  Deficiencies  of  School  Lands,  768. 

R«  S.  2377.  Limitation  of  Entries  by  Agricultwral  College  Scrip,  771. 

R.  S.  2378.  Grant  to  New  States,  771. 

R.  S.  2379.  Selections  and  Locations  of  Lands  Granted  in  Last  Sec- 
tion, 772. 

R.  S.  2286.  Pre-emptions  by  Counties  for  Seals  of  Justice,  773. 

R.  S.  2449.  Fee  Simple  to  Pass  in  AU  Grants  of  Land  to  States,  and 

Territories,  773. 

R.  S.  2485.  Certain  Lands  Selected  by  California  Confirmed  to  Thai 

State,  774. 

R.  S.  2486.  Where  Selections  Are  on  Lands  Already  Surveyed,  776. 

R.  S.  2487.  Where  Selections  Are  on  Land  Surveyed  Only  by  State 

Authority,  776. 

Act  of  June  18,  1874,  eh.  S06,  777. 

Patents  for  Grants  for  Construction  of  Wagon  Roads  in  Oregon^ 

777.  '** 

Ad  of  June  20, 1874,  ch.  S30,  778. 

Loss  or  Destruction  of  Agricultural  College  Land  Scriv  —  New 
Certificates,  778. 

Act  of  March  S,  1893,  ch.  208,  779. 

Preference  Right  to  Select  Lands,  779. 
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Act  of  Aug.  18 y  1894,  ch.  301,  779. 

Sec.  1,  Survey  of  Lands  Oranted  to  States  —  Selection  of  Lands 

—  Notice  —  Advances  for  Surveys,  779. 

Act  of  March  2,  1895,  ch.  188,  780. 

Sec.  1.  Selection  of  School  Lands  on  Indian  Reservations  Opened 
to  SeUlemeni,  780. 

Act  of  March  2,  1901,  ch.  808,  780. 

Suit  to  Determine  Right  to  School  Lands  —  Parties,  780. 

Act  of  May  3,  1902,  ch.  683,  781. 

Sec.  1 .  Grant  of  School  Lands  to  Utah,  781. 
2.  Sections  Added,  782. 

Act  of  March  22, 1906,  ch.  1127,  782. 

Sec.  1.  BaiUe  MourUain  Sanitarium,  Hot  Springs,  S.  Dak. — 
Lands  Reserved  for  —  Description  —  Valid  Rights  Not 
AffecLed,  782. 
2.  Name  of  Reservation  —  Control,  783. 
S.  Perfecting  Bona  Fide  Claims  —  Lands  in  Lieu  of  —  Sur^ 
render  of  Title  to  Private  Lands  —  Issue  of  Land  Scrip 
Not  Authorized  —  Lands  in  Lieu  of,  Oranted  to  SauOi 
Dakota,  783. 

4.  Unlawful  Intrusion,  etc.,  Prohibited  —  Penalty ^  783. 

Act  of  March  16, 1908,  ch.  88,  784. 

New  Mexico  —  School  Land  Grants,  etc.,  784. 

Act  of  Feb.  27,  1913,  ch.  86,  784. 

Sec.  1.  Idaho  —  Selection  of  Phosphate  or  OH  Lands,  784. 
2.  Application,  784. 

5.  Tide  to  State  —  Reservation  of  Right  to  Prospect  —  Occt^ 

potion  for  Mining,  etc.  —  Objections  to  ClassiJiccUion 

—  Restrictions  on  Entries,  784. 

Xyil.  Right  of  Way  Over  Public  Lands,  785. 

R.  S.  2477.  RigM  of  Way  for  Highways  Over  Public  Lands,  785. 

Act  of  March  3,  1875,  ch.  152,  789. 

Sec.  1.  Right  of  Way  Through  Public  Lands,  Materials,  Station' 
Grounds,  etc..  Granted  to  Railroads,  789. 
2.  Rights  of  Several  Roads  Through  Canyon,  Pass,  or  Defile 

—  Grade  Crossings  —  Effect  on  Wagon  Roads,  797. 

5.  Condemnation  of  Private  Rights,  797. 

4.  Profile  of  Road  to  Be  Filed  — Patents  Subject  to  Right  0/ 
Way  —  Forfeiture  of  Rights,  798. 

6.  Act  Not  to  Apply  to  Lands  in  Reservations,  etc.,  802. 
6.  Amendments,  etc.,  802. 

Act  of  July  5, 1884,  ch.  214,  802. 

Sec.  6.  Roads,  Bridges,  and  Ferries  on  Military  Reservations  — 
Driving  Stock  Across,  802. 

Act  of  Aug.  30,  1890,  ch.  837,  802. 

Sec.  1 .  Reservation  in  Patents  of  Right  of  Way  for  Ditches  or 
Canals,  802. 

Act  of  March  3,  1891,  ch.  561,  803. 

Sec.  18.  Right  of  Way  Through  Public  Lands  and  Reservations 
to  Canal  or  Ditch  Companies  for  Irrigation,  803. 
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Sec.  19.  Maps  to  Be  Filed  —  Orants  Subject  to  Right  of  Way  — 
Darruiges  to  Settlers,  805. 
BO.  Applicable  to  Existing  and  Fviure  Canals^  etc.  —  For- 
feiture for  Noncompletion,  805. 
£1 .  Rights  Granted  Only  for  Canal  Use,  806. 

r 

Act  of  Aug.  8y  1894,  ch.  2S6,  806. 

Sec.  /.  Railways  to  Have  Stations  at  Tovm  Sites,  806. 

£.  Time  to  Establish  Staiions,  etc.  —  Penalty  for  Failure, 
806. 

Act  (4  Jan.  21,  1896,  ch.  37  {Tramroad  Act),  807. 

Sec.  1.  Right  of  Way  Through  Public  Lands  for  Tramroads, 
Canals,  or  Reservoirs,  807. 
2.  Right  of  Way  to  Electric- Power  Companies,  807. 

Act  of  May  21 ,  1896,  ch.  212,  808. 

Sec.  L  Right  of  Way  for  Pipe  Lines  in  Colorado  and  Wyoming, 
808. 
2.  Applications  —  Approval,  808. 
S.  Limit  of  Time  for  Completion,  808. 
4'   Use  Restricted  to  Pipe  Line,  808. 

Act  of  Jan.  IS,  1897,  ch.  11  (Stock  Reservoir  Act),  809. 

Sec.  1 .  Reservoirs  for  Live  Stock  Upon  Unoccupied  PMic  Land, 
809. 
2.  Declaratory  Statement,  809. 

S.  Time  for  Completion  —  Survey  —  Sites  Reserved,  809. 
4'  Amendments,  etc.,  809. 

Ad  of  May  11,  1898,  ch.  292,  810. 

Sec.  2.  Right  of  Way  for  Water  Transportation,  for  Domestic 
Purposes,  or  for  Development  of  Power,  810. 

Act  of  March  3, 1899,  ch.  4^7,  810. 

Sec.  1.  Right  of  Way  Over  Potest  Reserves  and  Reservoir  Sites  for 
Wagon  Roads,  Railroads,  or  Highway,  810. 

Act  of  Feb.  16, 1901,  ch.  S72,  811. 

Right  of  Way  Over  Public  Lands,  Reservations,  and  Public  Parks, 
for  Electric  Lines,  Canals,  Tunnels,  etc.,  811. 

Act  of  Feb.  27,  1901,  ch.  614,  812. 

Right  of  Way  for  Railroads  in  Minnesota  Over  Lands  Reserved  for 
Reservoirs,  etc.,  812. 

Ad  of  June  26, 1906,  ch.  3550,  813. 

Railroad  Rights  of  Way  —  Forfeiture  of  Gravis  Not  Completed  in 
Five  Years,  813. 

Act  of  June  26,  1906,  ch.  3548,  814. 

Rights  of  Way  —  Oklahoma  and  Arizona  Lands  Subject  to  Ease- 
merits  for,  814. 

Ad  of  Feb.  25,  1909,  ch.  191,  814. 

Railroad  Rights  of  Way  —  Forfeiture  of  Orants  Not  Completed  in 
Five  Years,  814. 

Ad  of  April  12, 1910,  ch.  155,  815. 

Sec.  1.  Pipe  Lines  Granted  Right  of  Way  in  Arkansas^  815. 
2.  Applicaiions,  815. 

5.  Use  Restricted,  815. 

4.  Forfeiture  for  Nonuser,  etc.,  815. 

6.  Forfeiture  for  Violation  of  Antitrust  Law,  815. 
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Act  of  March  4.  1911,  ch.  2S8,  816. 

Sec.  1,  Rights  of  Way  for  Electric  Ldnes  —  Official  Approval 
—  Forfeiture  —  Existing  Permits,  816. 

XVIII.  Unlawful  Occupancy,  816. 

Act  of  Feb,  25, 1886,  ch.  149  (Fendng  Act),  816. 

Sec.  1.  Indosure  of  or  Assertion  of  Right  to  Public  Lands  Withoul 
Tide,  816. 
2.  Suits  for  Violation  of  Preceding  Section  —  Jurisdiction 
and  Procedure,  821. 

5.  Obstruction  of  Settlements  on,  and  Transit  aver,  PvbUe 

Lands,  822. 
4.  Punishment  for  Violation  of  Act,  824. 

6.  Removal  of  Urdawful  Structures,  825. 

6.  Authority  for  Bringing  Suits,  825. 

7.  Pending  Suits,  S25. 

XIX.  Timber  Culture,  825. 

Act  of  March  8,  1891,  ch.  561,  825. 

Sec.  1.  Timber-Culture  Laws  Repealed,  825. 

XX.  Abandoned  Military  and  Naval  Reservations,  829. 

Act  of  July  5,  1884y  ch.  214,  829. 

Sec.  1.  Disposal  of  Abandoned  and    Useless  Military  Reservor 
turns,  829. 
2.  Survey,   Subdivision,   Appraisal,   Sale,   etc. —  Rights   of 
Actual  Settlers,  830. 

8.  Appraisal  and  Sale  of  Buildings,  etc.,  an  Reservations  — 

Sale  of  Lands  to  Owners  of  Improvements  —  Proceeds  of 
Sales,  831. 

4.  Repeal  of  Laws  Relating  to  Reservations  in  Florida,  832. 

5.  Mineral  Lands  on  Abandoned  Military  Reservations,  832. 

Act  of  Oct.  1,  1890,  ch.  1289,  833. 

Disposal  of  Military  Reservaiions  in  Nevada,  833. 

Ad  of  March  S,  1893,  ch.  208,  833. 

Grant  of  Portions  of  Abandoned  Reservaiions  to  Municipal  Car' 
poralions,  833. 

Act  of  Aug.  23,  1894,  ch.  314,  833. 

Sec.  1.  Abandoned  Reservations  Opened  to  Settlement  under  Land 
Laws  —  Preference  to  Settlers,  833. 

2.  Reservations  Hereafter  Abandoned  —  AppraisevnerUs,  How 

Made,  834. 

3.  Fort  Abraham  Lincoln  Reservation  —  Homesteads,  834* 

Act  of  Feb.  15,  1895,  ch.  92,  835. 

Sec.  1.  Abandoned  Reservations  Opened  to  Settlement  under  Land 
Laws,  835. 

Act  of  Feb.  11,  1903,  ch.  543,  835. 

School  Indemnity  Selections  in  Lieu  of  Lands  in  Abandoned 
Military  Reservations  Confirmed  —  Disposal  of  Sdiool  SecttonSf 
835. 

Act  of  March  3,  1879,  ch.  189,  835. 

Sec.  L  Lands  in  Florida  Resented  for  Naval  Purposes,  835. 
2.  Restoration  to  Entry  and  Sale,  836. 
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Act  of  March  2,  1895,  ch.  182,  886. 

Naval  Reservations  in  Alabama  and  Mississippi  Restored  to  Public 
Domain  —  Preference  Right  of  SMement,  836. 

XXL  Ceded  Indian  Lands,  837. 

Act  of  May  17, 1900,  ch,  479,  837. 

Sec.  1.  Free  Homesteads  to  Bona  Fide  SetUers  on  Indian  Lands 
Opened  to  Settlement  —  Commviation  of  Entry  —  Pay- 
ment to  Indians,  837. 
2.  Repeal,  837. 

Act  of  Jan.  26, 1901,  ch,  180,  837. 

Commutation  to  SetUers  under  Free  Homestead  Laws,  837.    . 

Act  of  March  3,  1901,  ch  882,  838. 

Sec,  1.  Secretary  of  Inierior  May   Negotiate  with  Ituiians  for 
Cession  of  Lands,  838. 

Act  of  March  S,  1891 ,  ch  561,  iZl, 

Sec.  10.  Indian  Agreements  Not  Changed,  838. 

Ad  of  May  22, 1902,  ch.  821,  838. 

Sec.  2.  Second  Homestead   Entries   Permitted  Certain  SetUers, 
838. 

Act  of  Feb.  9,  1903,  ch.  531,  839. 

Town-Site  Entries  Extended  to  Ceded  Indian  Lands  in  Minnesota, 
839. 

Act  of  June  6,  1912,  ch,  155,  839. 

ClassificcUion,  etc.,  of  Unallotted  Lands  Aulhorizedf  839. 

XXII.  Lands  in  Oklahoma,  840. 

Ad  of  May  2, 1890,  ch,  182,  840. 

Sec.  18.  Indian  Lands  —  Homestead  Entries  —  Soldiers  and 
Sailors^  Rights  —  School  and  Missionary  Lands  — 
Restrictions  as  to  Railroads,  840. 

20.  Procedure  under  Homestead  Laws  —  Selections  in  Square 

Form  —  Soldiers^  and  Sailors*  Homesteads,  841. 

21.  Homestead  Locations  and  Entries  —  Patents,  843. 

£2.  Oklahoma  Town  Sites  —  Reservations  for  Parks,  Schools, 
etc. —  Homestead  Entries  —  Rights  of  Occupants  — 
Disposition  of  Proceeds,  843. 

23.  Reservation  of  Land  for  PMic  Highways  in  Oklahoma, 

844. 

24.  FraudulerU  Settlement  Void  —  Penalty,  844. 
27.  Rights  of  Occupants  Not  Impaired,  844. 

Ad  of  May  U,  1890,  ch,  207,  844. 

Sec.    1.  Town-Site  Entries  of  Lands  by  Trustees  —  Surveys, 
Conveyances,  etc,,  844. 
2.  Certificate  as  Evidence  of  Occupancy,  847. 

5.  Church  Lots,  848. 

4.  Remaining  Lots  to  Be  Sold,  or  Reserved  for  Public  Use, 
848. 

6.  Kansas  Town-Site  Law  to  Govern  Trustee,  848. 

6.  Pending  Entries  to  Have  Preference  —  Appeals,  848. 

7.  Authority,    Duties,    Compensation    and    Expenses    oj 

Trustees,  850. 
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Ad  of  March  S,  1891,  ch.  543 y  850. 

Sec.  16.  Lands  in  Oklahcma  Declared  AgricuUuraly  850. 

87.  Division  of  Oklahoma  into  Counties  —  County  Seats, 
850. 
Res.  of  Sept.  1, 1893,  No.  4,  851. 

Oklahoma  Town-Site  Provisions  Made  Applicable  to  Cherokee 
OuOet,  851. 

Act  of  May  11, 1896,  ch.  168,  851. 

Sec.  1.  Vacated  Town  Sites  Entered  as  Homesteads  or  Sold,  851. 
£.  Vacated  Town  Site  Sold  by  Town  or  (W  Isolated  Tract, 

852. 
3.  Repeal,  862. 

Act  of  Jan.  18, 1897,  ch.  62,  852. 

Sec.  1.  Homestead  SetilBrs  in  Greer  County  —  Preference  Right  — 
Additional  Lands  —  Members  of  Family  —  Death  of 
Settler  —  Improvements,  852. 
a.    UTU)ccupied  Land  Subject  to  Entry,  853. 
S.  Town-Site  Entries  —  Preference  Right,  853. 

7.  Application  of  Act  —  Commutation  of  Homesteads,  854. 

8.  Effect,  854. 

Act  of  July  7, 1898,  ch.  571,  854. 

TowvrSite  Trustees  in  Oklahoma  Abolished,  854. 

Act  of  March  1,  1899,  ch.  328,  854, 

Setoffs  Who  Purchased  from  Texas  Allowed  to  Perfect  Titles,  854. 

XXIII.  Miscellaneous  Provisions  Relating  to  the  Public  Lands,  855. 

R.  S.  2447.  Patents  to  Issue  for  Claims  Heretofore  Confirmed,  855. 
R.  S.  2448.  Patents  Issued  to  Persons  Who  Had  Died  Before  Issue, 

Effect  of,  856. 
R.  S.  2450.  Cases  of  "  Suspended  Entries  of  Public  Lands  "  and 

"  Suspended  Pre-Emption  Larid-Claims,'^  857. 
R.  S.  2451.  Adjudications  Under  Above,  How  Approved,  858. 
R.  S.  2453.  Decisions  to  Be  Arranged  Into  Classes,  859. 
R.  S.  2454.  Patents  to  Issue  for  Lands  in  the  First  Class,  and  Lands 

in  Second  Class  to  Revert  to  the  United  States,  859. 
R.  S.  2455.  Commissioner  to  Order  Into  Market  and  Sell  at  Auction 

Isolated   or   Disconnected    Tracts  —  Mountainous    or 

Rough  Tracts,  859. 
R.  S.  2456.  Patents  Surrendered  and  New  Ones  Issued  in  Certain 

Cases,  860. 
R.  S.  2457.  Extent  of  Foregoing  Provisions,  860. 
R.  S.  2471.  The  False  Making,  Altering,  etc.,  of  Any  Instrument  in 

Writing,  etc..  Concerning  Lands, -etc.,  in  California^ 

Penalty,  861. 
R.  S.  2472.  Falsely  Dating  Any  Evidence  of  Title   Under  Mexican 

Authority,  etc.,  to  Lands  in  California,  Penalty,  861. 
R.  S.  2473.'  Presenting  False  or  Counterfeited  Evidences  of  Title,  etc., 

to  Lands  in  California,  and  Prosecuting  Suits  Thereon, 

Penalty,  862. 
R.  S.  2478.  Pov)er  of  Commissioner  of  Land  Office  to  Enforce  This 

Title,  862. 

Act  of  June  1,  187 A,  ch.  200,  865. 

Remedies  for  Improvements  Where  Occupying  ClaimanCs  Tide 
Adjudged  Invalid,  865. 
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Act  of  June  6,  1874,  ch,  22S,  866. 

Sec.  1.  Ctmjirmation  of  Titles  to  Lands  in  Missouri,  866. 
B.  Existing  Rights  Not  Affected,  866. 

Ad  of  Jan.  28, 1879,  ch.  SO,  866. 

Sec.  1,  Private  Land  Claims  in  Florida,  Louisiana,  and  Missouri 
—  Certijicaies  for,  Issiuince,  Subdivision,  and  Assign- 
tnent,  866. 
2.  Certificates  Receivable  for  Pre^Emption  and  Homestead 

Claims,  867. 
S.  Location  of  CertifUaie,  Entry,  and  Patent,  867. 
4'  Provisions  Applicable' to  Indemnity  Certificates  Under  Act 
of  1868,  di,  81,  mi. 

Act  of  March  3,  1891,  ch.  561,  867. 

7.  Suspension  of  Entry  for  Correction  of  Clmcal  Errors,  867. 

8.  Suits  to  Annul  Patents  —  Limitation,  869. 

Act  of  May  20,  1894,  ch.  87,  87L 

Patents  for  Certain  LandrScrip  Locations,  87L 

Act  of  March  9,  1904,  ch  603,  87L 

Sec.  1.  Confirmation  of  Entries,  etc.,  Made  Outside  of  Proper 
District,  871. 
«.  In  Effect,  87L 

CROSS-REFERSNCES 

In  Alaskay  see  ALASKA. 

In  Hawaiian  Islands,  see  HAWAIIAN  ISLANDS. 

Indian  Lands  and  Homesteads,  see  INDIANS. 

Jurisdiction  of  Suits  between  Citizens  Claiming  under  Chants  from  Dif' 
ferent  States,  see  JVDICIARY. 

Coins  Receivable  in  Payment  for  Public  Lands,  see  MONEYS  PAYABLE 
TO  OR  BY  OR  RECEIVABLE  BY  UNITED  STATES. 

Offenses,  see  PENAL  LAWS, 

In  Phaippine  Islands,  see  PHILIPPINE  ISLANDS. 

Navigable  Waters,  see  RIVERS,  HARBORS  AND  CANALS. 

Irrigatian  and  Reclamation,  see  WATERS. 

See  generally  MINERAL  LANDS,  MINES  AND  MINING;  PUBLIC 
PARKS;  PUBLIC  PROPERTY,  BUILDINGS  AND  GROUNDS; 
RAILROADS;  TELEGRAPH,  TELEPHONE,  CABLE,  AND  ELEC- 
TRIC LINES;  TIMBER  LANDS  AND  FOREST  RESERVES. 


I.   THE   GENERAL   LAND   OFFICE 

Sec.  446.  [Commisflioner  of  the  General  Land  Office.]  There  shall  be 
in  the  Department  of  the  Interior  a  Commissioner  of  the  General  Land' 
OfSce  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
eonsent  of  the  Senate,  and  shall  be  entitled  to  a  salary  of  four  thousand 
dollars  a  year.    [R.  S.] 

Act  of  April  26,  1812,  ch.  68,  2  Stat.  L.  717;  Act  of  July  4,  183er,  ch.  352,  5  Stat. 
^  107;  Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  508. 

^  Sections  446-461  constitute  chapter  3  entitled  "  The  General  Land  Office"  of  title  11 
"  tlie  Department  of  the  Interior  '*  of  the  Revised  Statutes. 
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The  salary  of  the  Commia«ioner  of  the  General  Ldind  Office  has  heen  increased  from 
time  to  time.  The  Act  of  March  4,  1915,  ch.  141,  |  1,  38  SUt.  L.  1030,  appropriates 
$5,000  for  this  purpose. 

The  appointment  of  an  Assistant  Commissioner  was  authorized  by  the  Act  of  July 
11,  1890,  ch.  667,  I  1,  imfra,  p.  502. 

The  deHignation  of  a  temporary  Assistant  Commissioner  was  authorized  by  the  Act 
of  May  22,  1908.  ch.  186,  I  1,  infra,  p.  503. 


''The  Land  Department  of  the  United 
States  is  a  special  tribunal  with  judicial 
functions,  and  has  exclusive  jurisdiction 
of  issues  affecting  title  to  the  public 
lands  until  patent  is  issued."  Reed  r.  St. 
Paul,  etc.,  R.  Co.,  234  Fed.  123. 

Land  office  part  of  interior  department. 
— The  general  land  office  is  one  of  the 
working  subdivisions  of  the  Department 
of  the  Interior.  U.  S.  r.  Schliernolz,  (E. 
D.  Mo.  1904)  133  Fed.  333. 

Establishment  of  office. —  The  Act  of 
April  25,  1812  (2  Stat.  L.  716),  estab- 
lifthing  the  general  land  office,  put  the 
office  in  the  Department  of  the  Treasury, 
find  placed  the  commissioner  under  the 
direction  of  the  head  of  that  depart- 
ment. The  Act  of  July  4,  1846  (6  Stat. 
L.  107),  reorganizing  the  office,  provided 
that  the  executive  duties  prescribed  by 
law  respecting  the  public  lands  should  be 
subject  to  the  supervision  and  control  of 
the  commissioner  under  the  direction  of 
the  President.  But  the  office  still  con- 
tinued to  be  a  part  of  the  Department  of 
the  Treasurv;  and  as  the  President  acts 
in  matters  belonging  to  the  departments 
through  their  respective  heads,  the  imme- 
diate supervision  over  and  direction  of 
the  commissioner  remained  with  the  sec- 
retary after,  as  previous  to,  the  reor- 
ganization. The  Act  of  July  4,  1836  (5 
Stat.  L.  107),  repealed  such  provisions 
of  the  original  Act  as  were  inconsistent 
with  the  new  Act.     But  no  other  provi- 


sions were  repealed  which  were  not  in- 
consistent. Tke  continued  direction  of 
the  commissioner  and  supervision  over 
him  by  the  Secretary  of  the  Treasury, 
acting  in  all  other  cases  under  the 
President,  as  prescribed  by  the  original 
Act,  was  not  inconsistent  with  anything 
in  the  new  Act.  Such  was  the  under- 
standing and  practice  of  the  Treasury 
Department,  until  the  Department  of  the 
Interior  was  established  in  1849,  when 
the  land  office  was  transferred  to  that 
department,  and  its  secretary  was  re- 
quired to  "  perform  all  the  duties  "of 
supervision  and  appeal "  in  relation  to 
that  office,  which  nad  been  previously 
discharged  by  the  Secretary  of  the  Treas- 
ury. Patterson  r.  Tatum,  (1874)  3 
Sawy.  164,  18  Fed.  Cas.  No.  10,830.  See 
also  Snyder  r.  Sickles,  (1878)  98  U.  S. 
203,  26  U.  S.  (L.  ed.)  97. 

The  form  of  the  repealing  danse  of  the 
Act  of  July  4,  Z836  (5  Stat.  L.  107),  im- 
plied ijiat  there  were  some  provisions 
contained  in  the  former  laws  which  were 
not  inconsistent  with  that  Act.  The  pro- 
vision of  the  Act  of  1812,  which  made 
the  general  liind  office  a  branch  of  the 
Treasury  Department,  and  thereby  sub- 
jected it  to  the  general  superintendence 
of  the  President  through  the  head  of  that 
department,  was  not  inconsistent  with  the 
new  Act,  and  therefore  was  not  repealed 
by  it.     (1836)  3  Op.  Atty.-Gen.  137. 


Sec.  447.  [Recorder  of  General  Land  Office.]  There  shall  be  in  the 
(J^neral  Land-OflBee  an  officer  called  the  Recorder  of  the  General  Land- 
Office,  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  shall  be  entitled  to  a  salary  of  two  thousand 
dollars  a  year.    [R.  S.] 

Act  of  July  4,  1836,  ch.  352,  6  Stat.  L.  Ill;  Act  of  March  3,  1837,  ch.  33,  6  Stat 
L.  163,  164. 

The  designation  of  a  temporary  Recorder  waa  authorised  by  the  Act  of  May  22,  1908, 
ch.  186,  S  1,  infra,  p.  503. 

R.  S.  sees.  448,  449.     These  sections  were  as  follows: 

**  Sec.  448.  There  shall  be  in  the  General  Land-Office  a  Principal  Clerk  of  the  Public 
I^nds»  and  a  Principal  Clerk  on  Private  Land-Claims,  who  shall  be  appointed  by  the 
Prt'sident,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  each  be  entitled 
to  a  salary  of  one  thousand  eight  hundred  dollars  a  year  and  they  shall  perform  siich 
dutiM  as  may  be  assigned  to  them  by  the  Commissioner  of  the  General  Land-Office. 
And  the  chief -clerk  of  the  General  Land-Office  shall  perform  the  duties  of  the  Commis- 
sioner of  the  General  Land-Office  in  case  of  a  vacancy  in  said  office,  or  of  the  absence 
or  sickness  of  the  Commissioner."    Act  of  July  4,  183(5,  ch.  352,  5  Stat.  L.  109. 

••  Sec.  449.  There  shall  be  in  the  General  Land-Office  a  Principal  Clerk  of  the  Sur- 
ve\'^.  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Svnate;  and  shall  be  entitled  to  a  salary  of  one  thousand  eight  hundred  doUara  a 
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year.  He  shall  direct  and  superintend  the  making  of  surveys,  the  returns  thereof,  and 
all  matters  relating  thereto,  which  are  done  through  the  officers  of  the  Surveyor- 
General,  aEvl  perform  such  other  duties  as  may  be  assigned  to  him  by  the  Commissioner 
of  the  General  Land-office."    Act  of  July  4,  1836,  ch.  352,  5  Stat.  L.  110. 

They  were  both  repealed,  together  with  B.  S.  sec.  2452|  by  the  Act  of  March  2,  1895, 
ch.  177,  §  3,  28  Stat.  L.  807. 


Sec.  450.  [Secretary  to  the  President  to  sign  land  patents.]     The 

President  is  authorized  to  appoint,  from  time  to  time,  by  and  with  the 
advice  and  consent  of  the  Senate,  a  secretary,  at  a  salary  of  one  thousand 
five  hundred  dollars  a  year,  whose  duty  it  shall  be,  under  the  direction  of 
the  President,  to  sign  in  his  name,  and  for  him,  all  patents  for  land  sold  or 
granted  under  the  authority  of  the  United  States.    [B.  8,] 

Act  of  July  4,  1836,  ch.  352,  5  Stat.  L.  111. 

By  the  Act  of  June  19,  1878,  ch.  329,  f  1,  infra,  p.  501,  it  waa  provided  that  the 
duties  imposed  by  this  section  should  devolve  upon  and  be  discharged  by  one  of  the 
executive  clerks. 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1916,  ch.  141, 
1 1,  38  Stat.  L.  1029,  contained  a  provision  as  did  similar  Acts  for  preceding  years  for  a 
"  female  clerk,  to  be  designated  by  the  President,  to  sign  land  patents,  $1,200." 


President's  name  aisned  by  engrossing 
derk.— The  Act  of  July  4,  1836,  ch.  352, 
sec.  6,  is  sufficiently  and  legally  complied 
with  where  the  si^ature  of  the  secretary 
is  subscribed  in  his  own  proper  handwrit- 
ing, and  the  name  of  the  President  is 
written  by  the  clerk  who  engrosses  the 
patent.  The  intention  of  the  law  was  to 
impose  on  the  officer  appointed  as  the  Act 
requires  the  responsible  duty  of  executing 
patents  and  of  attesting  their  validity  by 
his  sienature.  The  other  duties  in  the 
execution    of   patents   are   purely   minis- 


terial, of  which  the  form  is  prescribed  by 
law;  and  whether  they  are  performed  by 
the  clerk  or  by  the  secretary  himself  is 
immaterial.  (1841)  3  Op.  Atty.-Gen.  623. 
Proof  of  execution  of  patents. —  In 
Steeple  v.  Downing,  (1878)  60  Ind.  478, 
it  was  held  that  by  this  section  the  secre- 
tary of  the  President  was  authorized  to 
sign  the  name  of  the  latter  to  patents  for 
United  States  lands;  and  that  a  patent 
purporting  to  have  been  so  signed  in  1857 
was  admissible  in  evidence  without  proof 
of  its  execution. 


Sec.  451.  [Assistant  secretary  to  sign  land  patents.]  If  at  any  time 
the  number  of  patents  for  lands  sold  or  granted  under  the  authority  of  the 
United  States,  is  such  that  they  cannot  be  signed  within  a  reasonable  time 
by  the  secretary  appointed  under  the  preceding  section,  the  President  may 
appoint  an  assistant  secretary  to  sign  the  same,  but  such  assistant  shall  be 
employed  by  the  express  direction  of  the  President,  and  only  for  such  time 
as  may  be  necessary  to  bring  up  the  arrears  of  patents  which  may  be  ready 
for  signature.    [B.  8.] 

Act  of  Jan.  2«,  1848,  ch.  4,  9  Stat.  L.  20». 
See  the  note  to  the  preceding  B.  S.  sec.  450. 

In  generaL — "The  President  may  ap- 
point a  private  secretary,  at  a  salary  of 
two  thousand  five  hundred  dollars,  under 
the  Act  of  1867,  a  secretary  to  sign 
patents,  at  one  thousand  five  hundred  dol- 
lars, under  the  Act  of  1836,  and  designate 
an  assistant  to  the  latter,  officer,  under 
the  Act  of  1848."  (1867)  9  Op.  Atty.- 
Gen.  17. 

The  President  has  power  to  designate 
one  of  his  executive  clerks  to  sign  for 
him,  and  in  his  name,  all  patents  for  land, 
etc.,  and  if  patents  should  accumulate, 
and  the  number  be  so  large  that  they  can- 
not be  signed  within  a  reasonable  time, 


he  is  authorized  to  appoint  an  assistant 
to  aid  in  the  performance  of  the  duties 
so  long  as  the  exigency  exists.  Lang- 
ford's  Claim,  (1882).  17  Op.  Atty.-Gen. 
306. 

A  salaried  clerk  in  the  general  land 
office  is  not  entitled  to  ad£tional  com- 
pensation as  assistant  secretary  to  sign 
land  patents  by  appointment  of  the  Presi- 
dent under  the  above  Act,  even  though 
the  patents  were  signed  outside  of  the 
time  which  by  the  regulations  of  the  de- 
partment the  appointee  was  required  to 
devote  to  his  duties  as  clerk.  White's 
Case,  (1863)  10  Op.  Atty.-Gen.  442. 
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Sec.  452.  [Bestriction  upon  officers,  clerks,  and  employees.]     The 

officers,  clerks,  and  employes  in  the  General  Land-Office  are  prohibited  from 
directly  or  indirectly  purchasing  or  becoming  interested  in  the  purchase 
of  any  of  the  public  land ;  and  any  person  who  violates  this  section  shall 
forthwith  be  removed  from  his  office.     [R.  8.] 

Act  of  AprU  26,  1812,  ch.  68,  2  Stat.  L.  717;  Act  of  July  4,  1896,  ch.  362,  5  Stat.  Jj. 
112. 


"The  purpose  of  the  prohibition  is  to 
guard  against  the  temptations  and  par- 
tiality likely  to  attend  efforts  to  acquire 
public  lands,  or  interests  therein,  •  ♦  ♦ 
and  thereby  to  prevent  abuse  and  inspire 
confidence  in  the  administration  of  the 
public-land  laws."  Waskey  t?.  Hammer, 
(1912)  223  U.  S.  85,  32  S.  Ct.  187,  56 
U.  S.  (L.  ed.)  359,  affirming  (C.  C.  A. 
9th  Cir.  1909)  170  Fed.  31,  96  C.  C.  A. 
305. 

Operation  of  Act  on  subsequent  legisla- 
tion.—^  Subsequent  to  the  enactment  of 
the  above  section,  R.  S.  sec.  2319  (see  vol. 
6,  p.  509)  was  passed,  which  provided  that 
*'  all  valuable  mineral  deposits  in  lands  be- 
longing to  the  United  States,  both  surveyed 
and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase, 
and  the  lands  in  which  they  are  found 
to  occupation  and  purchase,  by  citizens 
of  the  United  States,  and  those  who  have 
declared  their  intention  to  become  such." 
R.  S.  sec.  452  has  been  retained  in  all 
of  the  provisions  of  the  Revised  Stat- 
utes made  since  its  enactment.  These 
sections  are  therefore  in  pari  materia, 
and  must  be  construed  together,  and,  if 
possible,  made  to  harmonize  and  not  to 
violate  the  general  public  policy  which 
it  is  evident  the  former  was  enacted  to 
prevent.  The  presumption  is  that  Con- 
gress, when  the  latter  Act  was  passed, 
was  aware  of  the  existence  of  the  for- 
mer, and  acted  in  view  of  that  fact. 
As  the  former  section  has  not  in  terms 
been  repealed,  but  has  been  retained  in 
each  of  the  revised  editions  of  the  United 
States  statutes,  it  must  be  presumed  that 
Congress  intended  it  to  remain  in  full 
force,  notwithstanding  the  provisions  of 
the  latter  section;  or,  in  other  words,  it 
was  the  intention  of  Congress  to  prohibit, 
on  the  ground  of  public  policy,  the  officers, 
clerks,  and  employees  in  the  general  land 
office  from  acquiring,  directly  or  in- 
directly, an  interest  in  the  purchase  from 
the  government  of  any  of  the  public  lands 
of  the  United  States.  Lavagnino  v. 
Uhlig,  (1903)  26  Utah  1,  71  Pac.  1046, 
99  A.  S.  R.  808,  affirmed  (1905)  198  U.  S. 
443,  25  S.  Ct.  716,  49  U.  S.  (L.  ed.)   1119. 

This  section  must  be  strictly  construed, 
AS  it  imposes  a  penalty  or  forfeiture. 
Hand  v.  Cook,  (1907)  29  Nev.  518,  92 
Pac,  3. 

Surveyor-general  for  state. —  Tn  the 
case  of  In  re  Berthoud,  231  Fed.  525,  the 
court  said :     *'  It  is  not  clear  that  the  sec- 


tion refers  at  all  to  the  surveyor -general 
for  a  state;  there  may  be  some  doubt  as 
to  whether  such  officer  is  an  employ^  '  in 
the  general  land  office.'  "  But  it  was  held 
that  in  any  event  it  did  not  render  void 
a  purchase  of  school  lands  from  a  state 
as  the  only  penalty  prescribed  was  re- 
moval from  office. 

"In  the  Geoieral  Land  Office."— The 
prohibition  "is  addiressed  to  officers, clerks, 
and  employes  *  in  the  General  Land  Office  ' 
.  .  .  but  in  view  of  the  terminology  com- 
mon to  public-land  legislation,  we  think 
the  reference  to  the  General  Land  OflSce 
is  inclusive  of  the  subordinate  offices  or 
branches  maintained  under  its  super- 
vision, such  as  the  offices  of  the  surveyor- 
general  and  the  local  land  officer.** 
Waskey  v.  Hammer,  (1912)  223  U.  S.  86, 
32  S.  Ct.  187,  56  U.  S.  (L.  ed.)  369, 
affirming  (C.  0.  A.  9th  Cir.  1909)  170 
Fed  31,  95  C.  C.  A.  306. 

Clerks  as  "officers." — This  section  as- 
sumes that  there  must  be  and  are  clerks 
and  other  employees  of  the  general  land 
office,  and  the  specification  of  them  after 
the  word  "  officers  **  clearly  indicates  that 
Congress  did  not  intend  that  they  should 
be  comprehended  within  that  term,  or  that 
they  should  be  officers  of  the  general  land 
office.  U.  S.  f.  Schlierholz,  (E.  D.  Mo. 
1904)   133  Fed.  333. 

''Employes." — The  prohibition  is  ad^ 
dressed  not  merely  to  the  officers  of  the 
general  land  office  or  its  officers  and 
clerks,  but  to  its  ''officers,  clerks  and 
employes."  These  words,  taken  col- 
lectively, are  very  comprehensive  and 
easily  embrace  all  persons  holding  posi- 
tions under-  that  ofi&oe  and  participating 
in  the  work  assigned  to  it.  Waskey  p. 
Hammer,  (1912)  223  U.  S.  85,  32  8.  Ct. 
187,  56  U.  S.  (L.  ed.)  359,  affirming  (C. 
C.  A.  9th  Cir.  1909)  170  Fed.  31,  95  C.  C. 
A.  306. 

A  special  agent  of  the  general  land 
office  is  prevented  from  making  a  valid 
timber  culture  entry  under  this  section. 
Prosser  v.  Finn,  (1908)  208  U.  S.  67,  28 
S.  Ct.  225,  52  U.  S.  (L.  ed.)  392,  affirming 
(1906)  41  Wash.  604,  84  Pac.  404. 

Reliance,  in  making  a  timber  culture 
entry,  upon  the  opinion  of  the  commis- 
sioner of  the  general  land  office,  that  the 
provisions  of  this  section*  do  not  embrace 
a  special  agent  of  the  land  office,  can 
confer  no  interest  upon  such  special  agent 
which  will  prevent  the  government,  by 
its    proper    officer    or    department,    from 
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canceling  his  entry.  Prosser  p.  Finn, 
(1908)  208  U.  S.  67,  28  S.  Ct.  226,  52  U. 
S.  (L.  ed.)  392,  affirming  (1906)  41 
Waah.  604,  84  Pac.  404. 

Continuing  in  possession  after  ceasing 
to  be  a  special  agent  of  the  land  office 
ia  not  the  equivalent  of  a  new  timber 
culture  entry,  where  the  original  entry 
was  invalid  because  made  in  direct  vio- 
lation of  this  section.  Prosser  v.  Finn, 
(1908)  208  U.  S.  67,  28  S.  Ct  225,  52 
U.  S.  (L.  ed.)  392,  affirming  (1906)  41 
Wash.  604,  84  Pac  404. 

A  United  States  mineral  surveyor  is 
within  the  prohibition  of  this  section. 
Waskey  t?.  Hammer,  (1912)  223  U.  S. 
85,  32  S.  Ct  187,  56  U.  S.  (L,  ed.)  359, 
affirming  (C.  C.  A.  9th  Cir.  1909)  170 
Fed.  31,  95  C.  C.  A.  305. 

In  the  District  Court  it  was  said: 
"The  later  rulings  of  the  Land  Depart- 
ment are  to  the  Sect  that  this  statute  is 
applicable  to  a  deputy  surveyor,  and 
therefore  that  such  an  officer  is  prohibited 
from  acquiring  or  becoming  interested 
in  the  purchase  of  any  of  the  public  lands. 
Muller  V.  Ck)leman,  18  Land  Dec.  Dep. 
lot  394;  In  re  Neill,  24  Land  Dec.  Dep. 
Int.  393;  Floyd  v,  Montgomery,  26  Land 
Dec.  Dep.  Int.  122.  See  also  In  re 
McMicken,  10  Land  Dec.  Dep.  Int.  97, 
1]  Land  Dec.  Dep.  Int.  96.  In  the  case 
of  Hand  v.  Cook,  (1907)  29  Nev.  518, 
92  Pac.  3,  a  majority  of  the  Supreme 
Conrt  of  Nevada  held  that  the  statute  in 
question  did  not  apply  to  a  deputy  min- 
eral surveyor;  but  the  reverse  was  held 
by  the  Supreme  Court  of  Utah  in  the 
case  of   Lavagnino  v.  Uhlig,    (1903)    26 


Utah  1,  71  Pac.  1046,  99  A.  6.  R.  808. 
It  will  not  do  for  a  court  to  take  a 
strained  and  narrow  view  of  the  language 
employed  by  Congress  in  its  enactments, 
but  rather  give  such  a  construction  aJs 
will  carry  into  effect  its  obvious  intent 
We  entertain  no  doubt  that  a  deputy 
mineral  surveyor  is  an  employee  '  in  the 
general  kuid  office'  within  the  meaning 
of  the  statute.  That  is  the  office  in 
which  the  land  laws  of  the  United  States 
are  administered  and  executed,  by  aod 
through  the  thousand  and  one  officers 
and  employees  in  and  out  of  the  par- 
ticular building  or  buildings  in  wnich 
that  department  of  the  government  is 
conducted.  Nor  do  we  see  that  there  is 
any  much  clearer  way  to  prohibit  an  act 
than  to  say  expressly  that  it  is  prohibited. 
That  Congp*ess  did  in  the  section  in  ques- 
tion." 

A  deputy  mineral  surveyor  is  disquali- 
fied under  this  section  and  as  a  result  of 
such  disqualification  a  patent  issued  to 
him  in  violation  of  the  statute  confers  no 
right.  U.  8.  17.  Havenor,  (D.  C.  Idaho 
1913)  209  Fed.  988.  See  Lavagnino  V. 
Uhlig,  (1905)  198  U.  S.  443,  25  S.  Ct 
716,  49  U.  S.  (L.  ed.)  1119,  where  the 
same  question  was  raised  but  not  decided. 
.  **  Purchase  "  as  used  in  this  section  '^  is 
inclusive  of  the  various  modes  of  secur- 
ing title  to  or  rights  in  public  lands 
under  the  general  laws  regulating  their 
disposal."  Waskey  r.  Hammer,  (1912) 
223  U.  S.  85,  32  S.  Ct.  187,  56  U.  S. 
(L.  ed.)  369,  affirming  (C.  C.  A.  9th  Cir. 
1909)   170  Fed.  31,  95  C.  G.  A.  305. 


Sec.  453.  [Duties  of  Commissioner.]  The  Commissioner  of  the  General 
Land-Office  shall  perform,  under  the  direction  of  the  Secretary  of  the 
Interior,  all  executive  duties  appertaining  to  the  surveying  and  sale  of  the 
public  lands  of  the  United  States,  or  in  anywise  respecting  such  public 
lands,  and,  also,  such  as  relate  to  private  claims  of  land,  and  the  issuing 
of  patents  for  all  grants  of  land  under  the  authority  of  the  Government. 
[R.8.] 

Act  of  April  26,  1812,  ch.  68,  2  Stat.  L.  716;  Act  of  July  4,  1836,  ch.  352,  5  Stat.  L. 
107. 

This  section  was  amended  by  the  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  317,  by 
inserting  after  the  worde  "patents  for  all"  the  word  "grants"  in  place  of  the  word 
"  agents  "  appearing  in  the  section  as  originally  enacted. 

The  Act  of  March  3,  1891,  ch.  539,  26  Stat.  L.  854,  entitled  "An  Act  to  establish  a 

court  of  private  land  claims  and  to  provide  for  the  settlement  of  private  land  claims 

in  certain  States  and  Territories  "  and  known  as  the  Court  of  Private  Land  Claims  Act, 

established  a  court  of  private  land  claims  consisting  of  a  chief  justice  and  four  associate 

justices,  with  jurisdiction  in  the  hearing  and  decision  of  private  land  claims.    By  section 

19  of  the  Act  establishing  it,  the  functions  of  the  court  of  private  land  claims  were 

to  cease  Dec.  11,  1895.    This  section  was  several  times  amended  and  the  time  extended. 

It  was  finally  amended  by  an  Act  of  March  3,  1903,  ch.  1007,  $  1,  32  Stat.  L.  1144, 

which  provided  that  the  powers  and  fimctions  of  the  court  should  cease  and  determine 

on  June  30,  1904.    By  a  provision  of  the  Act  of  AprU  28,  1904,  ch.  1762,  §  1,  33  Stat. 

L«  485,  all  the  powers  then  exercised  by  the  court  of  private  land  claims  in   the 

approval  of  surveys  executed  under  its  decrees  of  confirmation  were  conferred  upon 

and  were  to  be  exercised  by  the  commissioner  of  the  general  land  officp  from  ta^d 

after  June  30,  1904.  '  ' 


492 


8  FED.  STAT.  ANN.  (2d  Ed.) 


Sec.  18  of  said  Act  of  March  3,  1891,  ch.  539  as  originally  enacted  provided  that  all 
claims  arising  under  either  of  the  two  preceding  sections  16  or  17  of  said  Act  should  be 
filed  within  two  years  after  the  passage  of  the  Act,  and  that  no  claims  not  so  filed 
should  be  valid.  Said  section  18  was  amended  by  an  Act  of  Feb.  21,  1893,  ch.  149,  27 
Stat.  L.  471,  by  requiring  claims  to  be  filed  within  two  years  after  Dec.  1,  1892.  It  was 
again  amended  by  an  Act  of  June  27,  1898,  ch.  504,  30  Stat.  L.  496,  by  extending*  the 
time  to  March  4,  1901.  It  was  again  amended  by  an  Act  of  Feb.  26,  1909,  ch.  212,  35 
Stat.  L.  655,  by  extending  the  time  to  March  4,  1910.  It  was  again  amended  by  an 
Act  of  July  3,  1916,  ch.  212,  39  Stat.  L.  342,  by  extending  the  time  to  Mardi  4,  1917. 
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I.  Scope  and  Natitre  of  Power 
Conferred 

In  genenL---''  In  the  absence  of  some 
specific  provision  to  the  contrary  in  re- 
spect to  any  particular  grant  of  public 
land,  its  administration  falls  wholly  and 
absolutely  within  the  jurisdiction  of  the 
commissioner  of  the  general  land  office, 
under  the  supervision  of  the  Secretary  of 
the  Interior.  It  is  not  necessary  that 
with  each  grant  there  shall  go  a  direction 
that  its  administration  shall  be  under 
the  authority  of  the  land  department. 
It  falls  there  unless  there  is  express  di- 
rection to  the  contrary."  Catholic 
Bishop  V.  Gibbon,  (1895)  158  U.  S.  155, 
15  S.  Ct.  779,  39  U.  S.  (L.  ed.)  931; 
U.  S.  V.  Hitchcock,  (1906)  28  App.  Caa. 
(D.  C.)  338;  Fisher  v.  U.  S.,  (1911)  37 
App.  Cas.   (D.  C.)   436. 

Administrative  and  not  legislative 
power  is  conferred  by  this  section.  U. 
S.  V.  George,  (1913)  228  U.  S.  14,  33  S. 
a.  412,  57  U.  S.   (L.  ed.)  712. 

The  ''executive  duties"  alluded  to  in 
this  section  must  be  prescribed  by  law 
before  they  can  be  performed  U.  S.  v. 
Chaplin,   (C.  C  Ore.  1887)    31   Fed.  890. 

II.  Enumeration  of  Specific  Powers 

Appointment  of  agents. — "The  duty 
imposed  by  law  upon  the  Secretary  of  the 
Interior  to  have  supervision  over  public 
lands,  and  the  duty  imposed  by  law  upcm 
the  commissioner  of  the  general  land 
office  to  perform  all  the  duties  appertain- 
ing or  in  any  wiwe  respecting  such  public 
lands,  under  the  general  supervision  of 
the  Secretary  \j1  the  Interior,  necessarily 
requires  these  ofiicrs  to  act  by  and 
through  the  agency  of  others.  Many  of 
their  duties,  necessarily  delegated^  may 
well  be  performed  by  minor  agents, 
special  employees,  or  servants.  The  right 
to  employ  these  agents  is  incidental  to  the 
obligation  to  enforce  the  law."  T.  S.  r. 
Schlierholz,  (E.  D.  Mo.  1904)  133  Fed.  333. 


Auditing  accounts. —  In  an  early  opin- 
ion of  the  Attorney-General  it  was  ruled 
that  the  firsb  Comptroller  of  the  Treas- 
ury was  not  clothed  with  power,  where 
in  his  opinion  further  delay  would  be 
injurious  to  the  government,  to  direct 
the  commissioner  of  the  general  land  office 
forthwith  to  audit  any  particular  ac- 
count relating  to  the  public  kinds,  the 
settlement  whereof  is  devolved  upon  the 
latter  ofllicer.  It  was  said  that  the  Com- 
missioner, with  respect  to  the  discharge 
of  his  duties  in  such  matter,  was  sub- 
ject onlv  to  the  direction  of  the  Secretary 
of  the  ^Interior.  (1886)  18  Op.  Atty.- 
Gen.  450. 

Correction  of  derical  mistakes. —  The 
commissioner  of  the  general  land  oflfice 
exercises  a  general  superintendence  over 
the  subordinate  oflflcers  of  his  department, 
and  is  clothed  with  liberal  powero  of 
control,  to  be  exercised  for  the  purposes 
of  justice,  and  to  prevent  the  consequences 
of  madvertence,  irregularity,  mistake,  and 
fraud  in  the  important  and  extensive 
operations  of  that  ofl9cer  for  the  disposal 
ox  the  public  domain.  He  has  the  power 
to  correct  a  clerical  mistake,  the  exist- 
ence of  which  is  shown  plainly  by  the 
record.  This  is  a  necessary  power  in  the 
administration  of  every  department.  Bill 
r.  Hearne,  (1857)  19  How.  252,  15  U.  6. 
(L.  ed.)   614. 

Rules  and  regulations. —  By  virtue  of 
the  above  section  and>  R.  S.  sec.  441  (see 
vol.  3,  p.  947),  and  R.  S.  sec.  2478  (see 
infra,  p.  862),  the  Land  Department 
has  the  power  to  adopt  rules  and  regu- 
lations, including  rules  and  regulations 
for  the  administration  of  the  Forest  Re- 
serve Act,  and  the  courts  will  take  ju- 
dicial notice  of  the  rules  and  regulations 
made  by  the  Land  Department  regard- 
ing the  sale  and  excnange  of  public 
lands.  Cosmos  Exploration  Co.  17.  Gray 
Eagle  Oil  Co.,  (1903)  190  U.  S.  301,  23 
S.  Ct.  692,  24  S.  Ct.  860,  47  U.  S.  (L.  ed.) 
1064. 

The  commissioner  of  the  getieral  land 
ofTice  and  the  Secretary  of  the  Interior, 
although  powerless  to  adopt  a  regulation 
which  is  m  any  wise  inconsistent  with, 
or  repugnant  to,  the  public  land  laws, 
are  empowered  to  enforce,  by  appropriate 
regulations,  every  part  of  those  laws  as 
to  which  it  is  not  otherwise  specially  pro- 
vided. Leonard  v.  Lennox,  (C.  C.  A.  8th 
Cir,  1910)  181  Fed.  760,  104  C.  C.  A.  296. 

An  order  of  the  commissioner  requiring 
that  surveyors-general  shall  not  "  file  the 
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doplieate  plat»  in  the  local  land  offices 
until  the  duplicates  have  been  examined 
in  this  office  and  apjproved "  and  the  sur- 
veyors-general "  officially  notified  to  that 
effect/'  is  within  the  authority  of  the 
commissioner  U.  S.  i\  Morrison,  (1916) 
240  U.  S.  192,  36:  S.  a.  326,  60  U.  S.  (L. 
ed.)   599. 

SiUTejrB. — **  From  the  earliest  days 
matters  appertaining  to  the  survey  of 
public  or  private  lands  have  devolved 
upon  the  commissioner  of  the  general  land 
office  under  the  supervision  of  the  Secre- 
tary of  the  Interior.  Cragin  v.  Powell, 
(1888)  128  U.  S.  691,  9  S.  Ct.  203,  32 
U.  8.  (L.*ed.)   666. 

The  surveying  of  the  public  lands  is 
an  administrative  act  confided  to  the  con- 
trol of  the  commissioner  of  the  general 
land  ofiice  under  the  direction  of  the 
Secretary  of  the  Interior.  It  is  compe- 
tent for  the  commissioner  acting  within 
this  authority,  to  direct  how  surveys  shall 
be  made  and  to  require  that  they  shall  be 
subject  to  his  examination  and  approval 
before  they  are  filed  as  officially  com- 
plete in  the  local  land  office.  U.  S.  v. 
Morrison,  (1916)  240  U.  S.  192,  36  S. 
Ct.  326,  60  U.  S.   (L.  ed.)  699. 

Seixnre  and  sale  of  timber  unlawtuUy 
cut. —  The  officers  of  the  land  department 
have  authority  to  make  seizure  of  timber 
unlawfully  cut  on  the  public  lands.  Au- 
thority to  exercise  this  remedy  in  behalf 
of  the  United  States  must  be  deemed  to 
belong  to  the  commissioner  of  the  gen- 
eral land  office,  imder  the  supervision  of 
the  Secretary  of  the  Interior,  as  a  power 
included  in  the  general  duties  respecting 
the  public  lands  which  are  devolved  upon 
him  by  the  above  section.  Such  authority 
has  long  been  asserted  and  frequently  ex- 
ercised by  the  Land  Department  through 
its  officers  and  agents,  the  latter  acting 
under  the  instruction  issued  by  the  com- 
missioner with  the  sanction  of  the  Secre- 
tary of  the  Interior.  As  to  the  authority 
of  the  commissioner  to  dispose  of  such 
timber  by  public  or  private  sale  where  the 
same  has  been  seiz^  by  duly  authorized 
agents  of  the  Land  Department  and  re- 
mains in  their  custody,  it  is  apprehended 
that  this  power  exists  subject  to  the  gen- 
eral supervision  and  direction  of  the  Sec- 
retary of  the  Interior.  There  being  no 
statutory  provision  governing  a  case  of 
that  kind  or  regulating  the  disposal  of  the 
property,  it  must  be  regarded  as  a  subject 
left  to  the  Land  Department  to  be  dealt 
with  in  such  manner  ks  in  the  judg- 
ment of  that  department  will  best  pro- 
tect the  interest  of  the  government.  As 
the  property  is  perishable,  and  its  custody 
may  involve  expense,  it  is  not  only  within 
the  power,  but  it  is  the  duty  of  the  de- 
partment, for  the  avoidance  of  loss  to 
the  government,  to  convert  the  same  into 
money;  and  whether  this  is  done  by  pub- 
lic or  private  sale,  U  a  matter  entirely 


discretionary  with  it.  While,  ordinarily 
the  publie  interests  (which  are  always 
to  be  kept  in  view)  will  be  beet  sub- 
served by  a  public  sale  after  advertise- 
ment, yet  there  seems  to  be  no  objection, 
legal  or  other,  to  a  private  sale  either 
with  or  without  previous  advertisement, 
where  this  mode  of  disposal  is  advan- 
tageous to  the  government,  but  as  a  gen- 
eral rule  a  pimlic  sale  riiould  be  had. 
(1886)  18  Op.  Atty.-Gen.  434.  See  also 
(1890)  19  Op.  Atty.-Gen.  710. 


iii.  goitglusivenesa    of    decision    of 
Land  Depajbtiocnt 

In  ^eneraL — ^"The  rule  is  that  in  the 
administration  of  the  jpublic  lands  the 
decision  of  the  Land  Department  upon 
question  of  fact  is  conclusive,  and  only 
questions  of  law  are  reviewable  in  the 
courts/'  Catholic  Bishc^  r.  Gibbon, 
(1896)  168  U.  S.  166,  15  8.  Ct.  779,  39 
U.  S.    (L.  ed.)    931. 

''A  patent  to  hind  of  the  disposition  of 
which  the  department  has  jurisdiction  is 
both  th^  judgment  of  that  tribunal  and 
a  conveyance  of  the  legal  title  to  the 
land  .  .  .  But  the  judgment  and  convey- 
ance of  the  department  do  not  conclude 
the  rights  of  the  claimants  to  the  land. 
They  rest  on  established  principles  of 
law*^and  fixed  rules  of  procedure,  which 
condition  their  initiation  and  prosecution, 
the  application  of  which  to  the  facts  of 
each  case  determines  its  right  decision; 
and,  if  the  officers  of  the  Land  Depart-* 
ment  are  induced  to  issue  a  patent  to  the 
wrong  party  by  an  erroneous  view  of  the 
law,  or  by  a  gross  or  fraudulent  mistake 
of  the  facta,  the  rightful  claimant  is  not 
remediless.  He  may  avoid  this  decision, 
and  charge  the  legal  title  derived  from 
the  patent  which  they  issue  with  his 
equitable  right  to  it  on  either  of  two 
grounds :  ( 1 )  That  upon  the  facts  found, 
conceded,  or  established  without  dispute 
at  the  hearing  before  the  department  its 
officers  fell  into  an  error  in  the  construc- 
tion of  the  law  applicable  to  the  case 
which  caused  them  to  refuse  to  issue  the 
patent  to  him,  and  to  give  it  to  another 
...  or  (2)  that  through  fraud  or  gross 
mistake  they  fell  into  a  misapprehension 
of  the  facts  proved  before  them,  which 
had  the  like  effect.  ...  If  he  would  at- 
tack the  patent  on  the  latter  ground,  and 
avoid  the  department's  finding  of  facts, 
however,  he  must  allege  and  prove  not 
only  that  there  was  a  mistake  in  the 
finding,  but  the  evidence  before  the  de- 
partment from  which  the  mistake  re- 
sulted, the  particular  mistake  that  was 
made,  that  the  way  in  which  it  occurred, 
and  the  fraud,  if  any,  which  induced  it, 
before  any  court  can  enter  upon  the  con- 
sideration of  any  issue  of  fact  determined, 
by  the  officers  of  the  department  at  the 
hearing.''    James  v,  Germania  Iron  Go»| 
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(C.  C.  A.  8th  Cir.  1901)  107  Fed.  597, 
46  C.  C.  A.  476,  followed  in  Le  Marchel 
V.  Teegarden,  (W.  D.  Ark.  1904)  133  Fed. 
826. 

It  is  well  eetablifthed  that  the  decisions 
of  the  officers  of  the  Land  Department 
on  questions  of  fact,  upon  evidence  tend- 
ing to  prove  the  same,  are  conclusive  upon 
third  persons,  at  least  in  the  absence  of 
fraud  or  imposition  practiced  upon  them. 
But  it  is  also  settled  that,  where  these 
officers  err  in  matter  of  l«w,  in  such  a 
way  as  to  deprive  a  person  who  has  a 
valid  claim  under  the  land  laws  of  the 
United  States  of  the  rights  vested  in  him, 
their  decisions  may  be  reviewed  in  a 
proper  proceeding,  and  that  a  court  of 
equity,  in  such  a  proceeding,  will  give  ap- 
propriate relief  to  the  injured  party 
against  the  party  who  obtains  title  by 
the  erroneous  decision.  Gage  v.  Gunther, 
(1902)  136  Cal.  338,  68  Pac.  710,  89  A. 
S.  R.  141;  Sanders  V.  Ehitcher,  (1914) 
168  Cal.  353,  143  Pac.  599. 

The  Land  Department  of  the  federal 
government  is  the  tribunal  specially  des- 
ignated by  law  to  receive  and  consider  the 
evidence  and  thereupon  determine  the 
rights  growing  out  of  settlements  on  pub- 
lic lands,  with  a  purpose  to  secure  them 
to  those  who  have  complied  with  the  laws 
regulating  the  disposition  of  them;  and 
if  its  officers  err  in  the  interpretation  of 
the  law  applicable  to  the  facts  presented 
or  a  fraud  is  practiced  by  one  rival  claim- 
ant on  the  other  by  which  the  latter  is 
deprived  of  his  right  if  the  officers  them- 
selves are  chargeable  with  fraudulent 
practices  which  have  resulted  in  their 
granting  title  to  the  wrong  party,  their 
action  mav  be  reviewed  and  annulled  by 
a  court  01  equity  at  the  instance  of  the 
aggrieved  claimant,  •  and  the  wrongful 
holder  of  the  title  may  be  compelled  to 
surrender  it,  but  for  mere  errors  of  judg- 
ment on  the  weight  of  the  evidence  pro- 
duced before  them  in  any  case,  the  only 
remedy  is  by  appeal.  On  such  questions 
their  rulings  are  final  and  conclusive  on 
all  courts  whatsoever.  Kennedv  t*.  Dickie, 
(1906)  34  Mont.  206,  85  Pac.  982. 

Conclusiveness  of  survey  confirmed  by 
land  department. —  By  the  above  section, 
full  jurisdiction  over  the  survey  and  sale 
of  the  public  lands  of  the  United  States, 
and  also  in  respect  to  private  claims  of 
land,  is  vested  in  the  commissioner  of  the 
general  land  office,  subject  to  the  direction 
of  the  Secretary  of  the  Interior.  A  sur- 
vey made  by  the  proper  officers  of  the 
United  States,  and  confirmed  by  the  land 
department,  is  not  open  to  challenge  by 
any  collateral  attack  in  the  courts.  Rus- 
sell r.  Maxwell  Land  Grant  Co.,  (1895) 
158  U.  S.  253,  15  S.  Ct.  827,  39  U.  S.  (L. 
ed.)  971.  See  also  Cragin  v.  Powell, 
(1888)  128  U.  S.  691,  9  S.  Ct.  203,  32  U. 
S.  (L.  ed.)  566, 


Matters  or  procedure  before  the  Land 
Hepartment  —  such  as  the  regularity  of 
its  sittingrg,  whether  a  jpaper  was  filed 
in  accordance  with  its  niles,  whether  a 
proper  or  sufficient  notice  of  hearing  upon 
any  motion  was  given,  whether  the  evi- 
dence before  the  tribunal  was  competent 
or  proper  to  be  considered  —  are  ques- 
tions 01  fact  which,  like  the  weight  of  the 
evidence,  or  the  credibility  of  the  wit- 
nesses before  it,  cannot,  in  the  absence  of 
fraud,  be  reviewed  in  any  other  forum. 
Gage  V.  Gunther,  (1902)  136  Cal.  338.  68 
Pac.  710,  89  A.  S.  R.  141. 

A  second  contest  will  not  be  enter- 
tained by  the  Interior  Department  against 
an  entry  of  public  lands  on  a  charge 
which  has  once  been  investigated  or  de- 
cided by  the  department.  Parryman  v. 
Cunningham,  (1905)  16  Okla.  94,  82  Pac 
822. 


IV.  STTFEBVISOBT  AUTHORITT  OP  Secsetast 

OF  Intebiob 

In  general. —  The  phrase,  "under  the 
direction  of  the  Secretary  of  the  Interior ,*• 
as  used  in  the  above  section  and  other 
sections  of  the  Revised  Statutes,  was  in- 
tended as  an  expression  in  general  terms 
of  the  power  of  the  Secretary  of  the  In- 
terior to  supervise  and  control  the  exten- 
sive operation  of  the  Land  Department  of 
which  he  is  the  head.  It  means  that,  in 
the  important  matters  relating  to  the 
sale  and  disposition  of  the  public  domain, 
the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon,  and  the 
administration  of  trusts^  devolving  upon 
the  government  by  reason  of  the  laws  of 
Congress  or  under  treaty  stipulation,  re- 
specting the  public  domain,  the  Secretary 
of  the  Interior  is  the  supervising  agent 
of  the  government  to  do  justice  to  all 
claimants  and  preserve  the  rights  of  the 
people  of  the  Lmited  "States.  The  general 
words  of  the  above  section  and  other  sec- 
tions of  the  Revised  Statutes  concerning 
the  powers  of  the  Secretary  of  the  Interior 
are  not  supposed  to  particularize  every 
minute  duty  devolving  upon  the  Secretary 
of  the  Interior  and  every  special  power 
bestowed  upon  him.  There  must  be  some 
latitude  for  construction.  The  power  of 
supervision  and  control  exercised  by  the 
Secretary  of  the  Interior  over  all  matters 
relating  to  the  disposition  and  sale  of  the 
public  lands,  under  R.  S.  sec.  453  (see 
supra,  p.  491),  is  substantially  the  same 
as  his  power  over  the  bureau  of  pensiona, 
under  R.  S.  sec.  471  (see  vol.  7,  p- 
1006).  There  is  nowhere  any  express 
power  given  to  the  Secretary  of  the  In- 
terior to  hear  and  determine  appeals 
from  the  Commissioner  of  Pensions;  and 
yet  the  power  is  exercised  daily  with- 
out question.  The  same  remarks  apply 
to  the  powers  of  the  Secretary  of  the 
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Interior » under  a  similarly  worded  section 
of  the  Revised  Statutes  (K.  S.  sec.  403,  see 
vol.  3,  p.  747),  to  supervise  and' control 
the  management  of  the  bureau  of  Indian 
aflfairs,  which  powers  are  not  questioned. 
But  even  if  there  is  any  doubt  of  the  ex- 
istence of  such  power  in  the  Secretary  of 
the  Interior,  as  an  original  proposition, 
still  the  exercise  of  it  for  so  long  a  period 
—  going  back  to  the  organization  of  that 
department  —  without  question  ought  to 
be  considered  as  conclusive  as  to  the 
existence  of  the  power.  Knight  v.  U.  S. 
Land  Ass'n,  (1891)  142  U.  S,  161,  12  S. 
Ct.  258,  35  U.  S.  (L.  ed.)  974.  See  also 
Orchard  p.  Alexander,  (1895)  167  U.  S. 
372,  15  S.  Ct.  635,  39  U.  S.  (L.  ed.)  737; 
Stoneroad  v.  Stoneroad,  (1895)  158  IT.  S. 
240.  15  8.  Ct.  822,  39  U.  S.  (L.  ed.)  966; 
Warner  Valley  Stock  Co.  t?.  Smith,  ( 1897 ) 
165  U.  S.  28,  17  S.  Ct.  225,  41  U.  S.  (L. 
ed.)  621;  Hawley  i?.  Diller,  (1900)  178 
U.  8.  476,  20  S.  Ct.  986,  44  U.  S.  (L.  ed.) 
1157;  Hays  v.  Steiger,  (1888)  76  Cal. 
555,  18  Pac.  670;  Altsohul  v.  Clark, 
(1901)  39  Ore.  315,  65  Pac.  991;  Law- 
rence V.  Potter,  (1900)  22  Wash.  32,  60 
Pac.  147;  McCord  v.  HiU,  (1901)  111  Wis. 
499,  84  N.  W.  27,  85  N.  W.  145,  87  N.  W. 
481. 

The  Secretary   of   the  Interior   is  the 

fuardian  of  the  people  of  the  United 
tates  over  the  public  lands.  The  obliga- 
tions of  his  oatn  of  office  oblige  him  to 
see  that  the  law  is  carried  out,  and  that 
none  of  the  public  domain  is  wasted  or 
disposed  of  to  a  party  not  entitled  to  it. 
He  represents  the  government,  which  is  a 
party  in  interest  in  every  case  involving 
the  surveying  and  disposal  of  the  public 
lands.  Knight  v.  U.  S.  Land  Ass'n,  ( 1891 ) 
142  U.  S.  161,  12  S.  Ct.  258,  35  U.  S.  (L. 
ed.)  974. 

The  power  of  supervision  and  control 
granted  by  the  Act  of  July  4,  1836,  al- 
though in  terms  extending  only  to  execu- 
tive duties,  includes  the  right  to  review 
a  decision  of  the  local  land  officers  as  to 
the  matter  of  settlement  and  improve- 
ment. Harkness  r.  Underbill,  (1862)  1 
Black  316,  17  U.  S.  (L.  ed.)  208;  Orchard 
r.  Alexander,  (1896)  157  U.  8.  372,  15 
8.  Ct.  635,  39  U.  S.  (L.  ed.)  737;  ea- 
p«ially  in  cases  in  which  the  proof  be- 
fore those  officers  is  by  ex  parte  affidia- 
▼its,  the  approval  or  disapproval  of  the 
evidence  offered  in  respect  to  the  settle- 
ment and  improvement  being  quasi-ju- 
dicial only.  Barnard  v.  Ashley,  (1856) 
18  How.  43,  15  U.  S.  (L.  ed.)  285,  dis- 
tinguishing and  &eplaining  Wilcox  v. 
Jackson,  (1839)  13  Pet.  498,  10  U.  S.  (L. 
ed.)  264;  Lytle  r.  Arkansas,  (1850)  9 
How.  314,  13  U.  S.   (L.  ed.)   153. 

Extent    of    authority    and    mode    of, 
eiecation. —  The  supervision   of  the   Sec-' 
retary  of  the  Interior  may  be  exercised 
by  direct   orders   or   review   on   appeals, 
l^e  piode  in  which  the  supervision  siiall 


be  exercised  in  the  absence  of  statutory 
direction  may  be  prescribed  by  such  rules 
and  regulations  as  the  Secretary  may 
adopt  when  proceedings  affecting  the 
titles  to  lands  are  before  the  department. 
The  power  of  supervision  may  be  exercised 
by  the  secretary  whether  these  proceed- 
ings are  called  to  his  attention  by  formal 
notice  or  appeal.  It  is  sufficient  that 
they  are  brought  to  his  notice.  The  Sec- 
retary of  the  Interior  may  not  only  re- 
view his  own  decision  prior  to  the  pass- 
ing of  the  legal  title  to  the  land  in  con* 
troversy,  but  may  review  a  decision  of 
his  predecessor  and  set  it  aside  if  he  ia 
convinced  that  an  error  haa  been  com- 
mitted. An  application  for  a  rehearing 
may  be  made  to  a  succeeding  secretary, 
provided  it  could  have  been  made  to  his 
predecessor  who  made  the  original  deci- 
sion, had  he  remained  in  office.  Beley  v. 
Naphtaly,  (1898)  169  U.  S.  353,  18  S.  Ct. 
354,  42  U.  S.  (L.  ed.)  776;  Gage  v,  Gun- 
ther,  (1902)  136  Cal.  338,  68  Pac.  717, 
89  A.  S.  R.  141;  Warner  Valley  Stock  Co. 
V.  Smith,  (1896)  9  App.  Cas.  (D.  C.)  187, 
reversed  for  lack  of  necessary  parties, 
(1897)  166  U.  S.  28,  17  S.  Ct.  225,  41 
U.  S.  (L.  ed.)  621;  Brown  v.  Bliss,  (1898) 
13  App.  Cas.  (I).  C.)  279.  See  also  the 
eases  in  the  preceding  notes. 

Power  aa  superyisory  rather  than  appel- 
late.—  Both  the  Secretary  of  the  Interior 
and  the  commissioner,  in  revising  the 
acts  of  the  subordinate  officials  of  the  Land 
Department,  exercise  supervisory  rather 
than  appellate  power,  in  the  sense  in 
which  the  term  appellate  is  employed  in 
defining  the  powers  of  courts  of  justice. 
The  Secretary  of  the  Interior,  in  the  ex- 
ercise of  such  authority,  may  approve, 
modify,  or  annul  the  acts,  proceedings, 
and  decisions  of  the  commissioners.  If, 
however,  this  power  is  to  be  regarded  as 
appellate  power,  in  a  legal  sense,  it  will 
be  observed  that  the  statute  has  not  pro- 
vided the  machinery  for  the  taking  of  an 
appeal;  and  consequently  that  matter  is 
subject  to  such  rules  aiid  regulations  as 
the  department  may  prescribe.  Hestres 
r.  Brennan,   (1876)   50  Cal.  211. 

Power  to  review  his  own  decisions." 
The  supervisory  authority  thus  given  to 
the  Secretary  of  the  Interior  is  not  lost 
by  the  fact  that  he  has  erred  in  a  former 
decision,  or  that  he  has  repeated  the  error 
once  or  many  times  by  denying  a  motion 
to  set  it  aside  or  to  re-examine  his  action. 
Gage  V,  Gunther,  (1902)  136  Cal.  338,  68 
Pac.  710,  89  A.  S.  R.  141. 

Rules  as  divesting  supervisory  power. 
—  The  authority  of  the  Secretary  of  the 
Interior  to  review  or  set  aside  decisions 
cannot  be  taken  away  by  any  rule  of  pro- 
cedure which  he  may  formulate.  There 
is  no  statutory  inhibition  against  his 
granting  a  rehearing  or  a  review,  or  the 
number  of  times  a  motion  therefor  may 
be  made,  or  any  provision  relating  to  tho 
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time  within  which  a  rehearing  may  be 
granted,  or  within  which  the  former  de* 
ciBion  may  be  set  aside.  Congress  has 
imposed  this  supervisory  duty  upon  him, 
and  he  cannot  divest  himself  of  it  by 
any  rule  of  his  own  creation.  Gage  v. 
Gunther,  (1«02)  136  Cal.  338,  68  Pac. 
710,  89  A.  S.  R.  141. 

Conclusiveness  of  decision. —  The  de- 
cision of  the  Secretary  of  the  Interior  on 
an  appeal  to  him  in  a  controversy  over 
a  land  entry  is  conclusive  as  to  questions 
of  fact,  in  the  absence  of  fraud  or  gross 
mistake,  but  not  upon  questions  of  law, 
and  if  through  an  error  of  law  he  di- 
rected a  patent  to  issue  to  the  wrongful 
claimant,  the  patentee  will  be  held  in 
equity  as  a  trustee  for  the  rightful  owner. 
Le  Marchal  v.  T^arden,  (C.  C.  A.  8th 
Cir.  1909 )  175  Fed.  682,  99  C.  C.  A.  236, 
reversing  (W.  D.  Ark.  1907)  152  Fed.  662. 

Findings. —  The  Secretary  of  the  In- 
terior, having  complete  jurisdiction  of  a 
contest  before  the  land  department,  is  not 
bound  by  findings  of  fact  made  by  his 
predecessor  at  a  previous  stage  of  the 
controversy.  Greenameyer  v.  Coate, 
(1909)  212  U.  S.  434,  29  S.  Ct.  345,  63 
U.  S.  (L.  ed.)  587,  affirming  (1907)  18 
Okla.  160,  88  Pac.  1054. 

Findings  of  the  Secretary  of  the  In- 
terior to  the  effect  that  a  designated  party 
to  a  controversy  in  the  land  department 
had  the  right  to  enter  the  land  as  a  home- 
stead does  not  prevent  such  department, 
if  patent  has  not  issued,  from  instituting 
further  inquiry,  and,  upon  such  inquiry, 
finally  awarding  the  land  to  the  party 
held  to  have  a  better  right.  Love  v. 
Flahive,  (1907)  205  U.  S.  196,  27  8.  Ct. 
486,  51  U.  S.  (L.  ed.)  76:8,  affirming 
(1906)   33  Mont.  348,  83  Pac.  882. 

Notice  of  a  motion  for  the  review  of  a 
decision  of  the  Secretary  of  the  Interior 
before  that  officer  need  not  be  served  oa 
the  attorney  of  record  of  the  adverse 
party.  Service  of  notice  upon  the  party 
himself  is  sufficient.  The  proceedings  be- 
fore the  secretary  in  matters  pertaining 
to  the  disposal  of  the  public  lands  are 
not  void  by  reason  of  failure  to  give  notice 
to  interested  parties.  The  secretary  has 
power  to  determine  all  such  matters  on 
his  own  motion,  and  more  irregularities 
will  not  render  such  proceedings  void. 
Acers  v,  Snyder,  (1899)  8  Okla.  669,  68 
Pac.  780. 


V.  IssuA^^OE  OF  Patent  as  Tesminatino 
PowEB  OF  Land  Depabtmbnt 

When  a  patent  has  once  issued  for  pub- 
lic lands  of  the  United  States,  the  duties 
of  the  Interior  Department  have  been 
fully  performed  and  it  cannot  lawfully 
further  consider  the  rights  of  contesting 
parties  to  such  land.  The  department 
has  no  power  to  set  aside  or  cancel  the 
patent.  Johnson  v.  Pacific  Coast  Steam- 
ship Co.,  (1904)  2  Alaska  224. 

vested  rights  may  not  be  revoked. — 
The  review  of  a  decision  after  the  passing 
of  the  legal  title  to  land  is  unauthorized. 
Noble  V,  Union  River  Logging  R,  Co. 
(1893)  147  U.  S.  165,  13  S.  Ct.  271,  37 
U.  S.  (L.  ed.)  123;  Stimson  Land  Co,  r. 
Rawson,  (C.  C.  Wash.  1894)  62  Fed.  439. 
See  also  Moore  t?.  Robbins,  (1877)  96  U. 
S.  (L.  ed.)  530,  24  U.  S.  (L.  ed.)  848; 
Emblem  r.  Lincoln  Land  Co.,  (C.  C.  Nebr. 
1899)  94  Fed.  710,  affirmed  (C.  C.  A.  8th 
Cir.  1900)  102  Fed.  559,  42  C.  C.  A.  499, 
(1902)  184  U.  S.  660,  22  S.  Ct.  523,  46 
U.  S.  (L.  ed.)  736. 

Power  to  correct  errors. —  The  Secre- 
tary of  the  Interior  will  not  be  compelled 
by  mandamus  to  deliver  a  pitent  for  pub- 
lic land  to  an  entryman,  where  it  appears 
that  the  entry  was  canceled  by  the  com- 
missioner of  the  general  land  office  on  the 
ground  that  it  was  of  unsurveyed  land; 
and  that  the  decision  of  the  office  was 
affirmed  on  appeal  by  the  entryman  to  the 
secretary,  who  directed  that  no  patent 
should  issue,  but,  by  mistake  of  a  clerk, 
a  patent  was  prepared  in  violation  cf 
such  direction,  and  passed  to  execution 
and  record,  without  discovery  of  the  mis- 
take. The  secretary  has  the  power  to 
correct  such  a  mistake  before  the  patent 
has  actually  passed  out  of  his  possession. 
Garfield  v,  U.  S.,  (1908)  31  App.  Cas. 
(D.  C.)  338. 

VI.  CouBT  OF  Private  Land  Claims 

The  Court  of  Private  Land  Claims  men- 
tioned in  the  note  to  this  section  "  derived 
all  of  the  power  from  the  Act  of  [March 
3,1  1891,  the  express  purpose  of  which 
was  to  provide  for  and  secure  the  adjudi- 
cation of  Spanish  and  Mexican  land  claims 
as  between  the  claimants  and  the  United 
States."  La  Joy  a  Qrant  v.  Belen  Land 
Grant,  (1917)  242  U.  S.  595,  37  S.  Ct. 
216.  61  U.  S.   (L.  ed.) . 


Sec.  454.  [Custody  of  seal,  books,  records,  etc.]  The  Commissioner  of 
the  General  Land-OflSee  shall  retain  the  charge  of  the  seal  heretofore 
adopted  for  the  oflSce,  which  may  continue  to  be  used,  and  of  the  records, 
books,  papers,  and  other  property  appertaining  to  the  office.    [R.  8,] 

Act  of  April  25,  1812,  ch.  68,  2  Stat  L.  717. 


Sec.  455.  [Plats  of  lands  surveyed.]    The  Commissioner  of  the  General 

^Land- Office  shall,  when  required  by  the  President  or  either  House  of  Con- 
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greas,  make  a  plat  of  any  land  surveyed  under  the  authority  of  the  United 
States,  and  give  such  information  respecting  the  public  lands  and  concern- 
ing the  business  of  his  office  as  shall  be  directed.     [B.  8.] 

Act  of  April  25,  1812,  ch.  68,  2  Stat.  L.  717. 

Sec.  456.  [Betums  relative  to  lands.]  All  returns  relative  to  the  public 
lands  shall  be  made  to  the  Commissioner  of  the  General  Land  Office. 
[R.  8.] 

This  section  was  amended  to  read  as  above  by  the  Legislative,  Executive,  and  Judicial 
Appropriation  Act  of  July  31,  1894,  ch.  174,  S  7,  28  Stat.  L.  207. 

The  section  originally  read  as  follows: 

"  Sec.  456.  All  returns  relative  to  the  public  lands  shall  be  made  to  the  Commissioner 
of  the  General  Land-Office;  and  he  shall  have  power  to  audit  and  settle  all  public 
accounts  relative  to  the  public  lands;  and  upon  the  settlement  of  any  such  account,  lie 
shall  certify  the  balance,  and  transmit  the  account  with  the  vouchers  and  certificate 
to  the  First  Comptroller  of  the  Treasury,  for  his  examination  and  decision  thereon." 
Act  of  April  26,  1812,  ch.  88,  2  Stat.  L.  717. 

Provisions  for  the  auditing  and  settlement  of  accounts  are  contained  in  other  provi- 
Mons  of  the  amendatory  Act  above  noted  given  under  the  title  Treasury  Department. 

Sec.  457.  [Warrants  for  military  lands.]  In  all  cases  in  which  land 
has  heretofore  or  shall  hereafter  be  given  by  the  United  States  for  military 
services,  warrants  shall  be  granted  to  the  parties  entitled  to  such  land  by 
the  Secretary  of  the  Interior;  and  such  warrants  shall  be  recorded  in  the 
General  Land-Oflfice,  in  books  to  be  kept  for  the  purpose,  and  shall  be 
located  as  is  or  may  be  provided  by  law ;  and  patents  shall  afterwards  be 
issued  accordingly.    [B.  8.] 

Act  of  April  25,  1812,  ch.  68,  2  Stat.  L.  717. 

Sec.  458.  [Issue  of  patents  for  lands.]  All  patents  issuing  from  the 
General  Land-OflSce  shall  be  issued  in  the  name  of  the  United  States,  and 
be  signed  by  the  President,  and  countersigned  by  the  Recorder  of  the  Gen- 
eral Land-Office;  and  shall  be  recorded  in  the  Office,  in  books  to  be  kept  for 
tbe  purpose.    [B.  8,] 

Act  of  April  25,  1812,  ch.  68,  2  Btat.  L.  717;  Act  of  March  3,  1841,  ch.  26,  5  Stat. 
L.  417. 
See  R.  S.  sec.  450  and  the  notes  thereto,  supra,  p.  489. 


Patent  defined. — A  patent  is  an  instru- 
ment by  which  the  United  States  conveys 
to  persons  entitled  thereto  the  legal  fee- 
simple  title  to  public  lands.  McCarty  v. 
Helbling,  (1914)  73  Ore.  356,  144  Pac. 
499. 

Necessity  for  patent. —  The  general 
rule  is  that  a  patent  is  necessary  for  the 
transfer  of  the  legal  title  to  public  lands. 
Carter  r.  Ruddy,  (1897)  166  U.  S.  493, 
17  S.  Ct.  640,  41  U.  S.  (L.  ed.)  1090; 
Roads  r.  Symmes,  (1824)  1  Ohio  281,  13 
Am.  Dec.  621. 

In  Bagnell  r.  Broderick,  (1839)  13  Pet. 
436,  10  U.  S.  (L.  ed.)  235,  it  was  said 
"Congress  has  the  sole  power  to  declare 
the  dignity  and  effect  of  titles  emanat- 
ing from  the  United  States  and  the 
whole  legislation  of  the  fetleral  govern- 
ment, in  reference  to  the  public  lands, 
declares  the  patent  the  superior  and  con- 
clusive evidence  of  legal  title;  until  its 
ismance  the  fee  ia  in  the  government;  by 
8  F.  S.  A.—  17 


the  patent,  it  passes  to  the  grantee,  and 
he  is  entitled  to  recover  the  possesaion  in 
ejectment." 

"All  patents  issued  from  or  by  the  Land 
Department  of  the  United  States  to  the 
public  lands  must  of  course  depend  for 
their  authority,  validity,  and  effect  upon 
some  act  or  acts  of  Congress.  According 
to  these  acts,  the  patent  may  answer  as 
the  grant  of  conveyance  of  title  out  of 
the  United  States,  or  it  may  be  merely 
a  ratification  or  confirmation  or  evidence 
of  a  previous  grant  or  conveyance,  or  be 
of  other  effect,  as  may  be  provided  by  the 
act  or  acts  authorizing  or  requiring  the 
issuance  of  the  patent."  McArthur  r. 
Bnie,  (1917)  190  Ala.  663,  67  So.  249. 

Compliance  with  statute  —  Necessity. 
—  By  the  second  section  of  the  Act  of 
Nfarch  3,  1841,  the  duty  of  countersigning 
patents  was  transferred  from  fhe  commis- 
sioner of  the  general  land  ofRoe  to  the 
recorder.      A  patent  for  lands  must  be 
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signed  in  the  name  of  the  President,  either 
by  himself  or  by  his  duly  appointed  secre- 
tary, sealed  with  the  seal  of  the  general 
land  office  and  countersigned  by  the  re- 
corder. Until  all  these  things  have  been 
done,  the  United  States  haa  not  executed 
a  patent  for  a  grant  of  lands.  Each  and 
every  one  of  the  integral  parts  of  the 
execution  is  essential  to  the  perfection,  of 
the  patent.  They  are  of  equal  importance 
under  the  law,  and  one  cannot  be  dis- 
pensed with  more  than  the  other.  Neither 
18  directory,  but  all  are  mandatory. 
Neither  the  signing  nor  the  sealing  nor 
the  countersigning  can  be  omitted.  If 
cither  of  the  requisites  to  the  due  execu- 
tion of  a  patent  may  be  considered  as 
directory,  tne  countersigning  by  the  re- 
corder should  not  be  pci*mitted  to  occupy 
that  position.  The  Prefddent  may  sign 
by  his  secretary,  but  the  recorder  must 
sign  himself.  He  countersigns,  that  is 
to  say,  signs  opposite  to  and  after  the 
President,  by  way  of  authentication.  It  is 
peculiarly  appropriate  that  his  attestation 
should  be  the  last  act  to  be  performed  in 
the  perfection  of  the  inntrument,  and  that 
he  should  do  it  personally.  McGarrahan 
V.  New  Idria  Min.  Co.,  (1878)  96  U.  S. 
316,  24  U.  S.    (L.  ed.)   630. 

To  entitle  one  to  a  patent  under  the 
public  laws,  it  is  necessary  that  he  comply 
with  all  the  requirements  of  the  statute 
and  the  authoritative  regulations  of  the 
Land  Department.  Leonard  f>.  Lennox, 
(C.  C.  A.  8th  Cir.  1910)  181  Fed.  760, 
104  G.  0.  A.  296. 

Presumption, — ^A  patent  issued  by  the 
federal  government  is  prima  facie  evidence 
that  an  the  pre-requisites  of  the  law 
necessary  to  its  issuance  have  been  com- 
plied with.  Bradshaw  r.  Edelen,  (1906) 
194  Mo.  640,  92  S.  W.  691. 

In  McLeod  r.  Llovd,  ( 1903 )  43  Ore.  260, 
71  Pac.  795,  74  Pac.  491,  it  was  held, 
under  a  statute  which  authorized  the  pre- 
sumption of  the  performance  of  official 
duty,  that  where  a  patent  is  shown  to 
have  been  recorded  by  an  abstract  of  title, 
even  if  it  is  not  countersigned  by  the 
recorder  of  the  general  land  office,  it  may 
bo  presumed  that  it  was  countersigned 
in  accordance  with  the  above  section. 

Sufficiency  of  acting  recorder's  signa- 
ture.— ^Where  the  record  in  a  case  showed 
an  instrument  in  the  form  of  a  patent 
signed  in  the  name  of  the  President  and 
sealed,  and  it  appeared  that  the  place  for 
the  signature  of  the  acting  recorder  was 
left  blank  and  that  the  name  of  the  Presi- 
dent was  signed  by  his  secretary,  a  claim 
that  the  secretary  also  countersigned  as 
acting  recorder  was  not  sustained  by  the 
evidence,  as  the  secretary's  signature  ap- 
peared only  as  secretary  and  there  was 
nothing  whatever  to  indicate  that  he  at- 
tempt^ to  act  as  recorder.  The  court 
said :  "  It  certainly  is  not  to  be  presumed 
that  the  same  person  will  hold  at  the 
same  time  the  offices  of  secretary  to  the 


President  for  signing  patents,  and  of 
Xjrincipal  clerk  on  private  land  claima. 
And  if  it  were,  his  signature  as  secretary 
will  not  be  treated  as  his  signature  as 
recorder  ad  interim  or  acting  recorder. 
He  must  sign  both  as  secretary  and  aa 
recorder."  McGarrahan  v.  New  Idria  Min. 
Co.,  ( 1878)  96  U.  8.  316,  24  U.  S.  (L.  ed.) 
630. 

Passing  of  title  as  dependent  on  de- 
livery of  patent. — A  patent  to  public 
land,  duly  issued  upon  the  decision  of  the 
proper  officers  and  recorded  in  the  record 
book  kept  in  the  Land  Department  of  the 
government  for  that  purpose,  passes  the 
title,  and  a  delivery  to  the  patentee  is  not 
necessary,  U.  S.  v,  Laam,  (N.  D.  Cal. 
1906)  149  Fed.  581;  Lonabaugh  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1910)  179  Fed.  476,  103 
C.  C.  A.  56,  reversing  (D.  C.  Wyo.  1907) 
158  Fed.  314. 

Title  by  patent  from  the  United  States 
is  title  by  record,  and  delivery  of  the  pat- 
ent to  patentee  is  not,  as  in  a  conveyance 
by  a  private  person,  essential  to  pass  title. 
Rogers  v.  Clark  Iron  Co.,  (1908)  104 
Minn.  198,  116  N.  W.  739. 

Recordation. —  The  record  of  the  patent 
is  evidence  of  the  grant,  but  not  the  g^ant 
itself.  It  is  evidence  of  equal  dignity  with 
the  patent,  because,  like  the  patent,  it 
shows  that  a  patent  containing  the 
grant  has  been  issued.  The  record 
called  for  by  the  Act  of  Congress  is 
made  by  copying  the  patent  to  be 
issued-  into  the  book  kept  for  that 
purpose.  The  effect  of  the  record,  there- 
fore, is  to  show  that  an  instrument  such 
as  is  there  copied  has  actually  been  pr» 
pared  for  issue  from  the  general  land 
office.  If  the  instrument  as  recorded  is 
sufficient  on  its  face  to  pass  the  title,  it 
is  to  be  presumed  that  the  grant  has 
actually  been  made;  but  if  it  is  not  suffi- 
cient, no  presumption  arises.  In  short, 
the  record,  for  the  purposes  of  evidence, 
stands  in  the  same  position  and  has  the 
same  effect  as  the  instrument  of  which 
it  purports  to  be  a  copy.  The  same  de- 
fenses can  be  made  against  the  record 
as  could  be  made  against  the  instrument 
recorded.  The  public  records  of  the 
executive  departments  of  the  government 
are  not,  like  those  kept  pursuant  to  ordi- 
nary registration  laws,  intended  for  notice, 
but  for  the  preservation  of  the  evidence 
of  the  transactions  of  the  department. 
The  failure  to  record  the  patent  does  not 
defeat  the  grant.  It  only  takes  from  the 
party  one  of  the  means  of  making  his 
proof.  If  he  can  produce  the  patent  itself, 
and  that  is  executed  with  all  the  formali- 
ties required  by  the  law,  he  can  still 
maintain  his  rights  under  it.  He  is  not. 
therefore,  necessarily  deprived  of  his  title 
because  of  a  defective  record.  He  is  in 
no  worse  condition  with  the  signatures 
omitted  than  he  would  have  been  if  the 
description  of  his  land  hud  been  errone- 
ously copied,  or  other  mistakes  had  been 
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made  wliich  rendered  the  record  useless 
for  the  purposes  of  evidence.  A  perfect 
record  of  a  perfect  patent  proves  the 
grant;  but  a  perfect  record  of  an  im- 
perfect patent}  or  an  imperfect  record  of 
a  perfect  patent,  has  no  such  effect.  In 
buch  a  case,  if  a  perfect  patent  has  in 
fact  issued,  it  must  be  proved  in  some 
Oliver  way  than  by  the  record.  It  is  un- 
doubtedly true  that,  when  a  right  to  a 
patent  is  complete  and  the  last  formalities 
of  the  law  in  respect  to  its  execution  and 
issue  have  been  complied  with  by  the 
officers  of  the  government  charged  with 
that  duty,  the  record  ^ill  be  treated  as 
presumptive  evidence  of  its  delivery  to 
and  acceptance  by  the  grantee.  But  until 
the  patent  is  complete,  it  cannot  properly 
be  recorded,  and  consequently  an  incom- 
plete record  raises  no  such  presumption. 
McGarrahan  v.  New  Idria  Min.  Co., 
(1878)  96-  U.  S.  316,  24  U.  S.  (L.  ed.)  630. 

Void  patent. — A  federal  patent  pur- 
porting to  grant  lands  in  which  the  gov- 
ernment has  no  title  is  void  as  an  evi- 
dence of  title  and  may  be  so  declared  in 
an  action  at  law  at  the  instance  of  any 
one  in  possession  lawfully  or  under  color' 
of  title.  Tapia  v.  Williams,  (1911)  172 
Ala.  18,  64  So.  613. 

Where  public  lands,  patented  under  the 
general  land  laws,  had  previously  been 
reserved  or  otherwise  appropriated  by 
Act  of  Congress,  the  patent  is  void,  and 
the  land  may  be  recovered  by  the  true 
owner  by  an  action  at  law,  where  he  has 
such  title  as  will  support  an  action  in 
ejectment.  Eastern  Oregon  Land  Co.  -r. 
Brosnan,  (C.  C.  Ore.  1906)   147  Fed.  807. 

Collateral  attack  on  patent. — ^The  land 
department  of  the  United  States,  includ- 
ing in  that  term  the  Secretary  of  the 
Interior,  the  commissioner  of  the  general 
land  office,  and  their  subordinate  officers, 
constitutes  a  special  tribunal,  vested 
with  judicial  power  to  hear  and  de- 
termine the  claims  of  all  parties  to  the 
public  lands  which  it  is  autnorized  to  dis- 
pose of,  and  with  power  to  execute  its 


judgments  by  conveyances  to  the  parties 
entitled  to  them.  A  patent  ot  land 
within  its  jurisdiction,  issued  by  the  land 
department,  is  the  judgment  of  that  tri- 
bunal, and  a  conveyance  of  the  legal  title 
to  the  land  to  the  patentee  in  execution 
of  the  judgment.  When  such  a  patent  to 
land  within  the  jurisdiction  of  the  de- 
partment is  issued,  it  is,  like  the  judg- 
ments of  other  judicial  tribunals,  im- 
pervious to  collateral  attack.  The  test 
of  the  jurisdiction  of  this  tribunal  is  the 
true  answer  to  the  question,  had  the  de- 
partment the  power  to  hear  and  deter- 
mine the  claims  of  the  applicants  of  the 
land  and  to  dispose  of  it  in  accordance 
with  its  decision?  If  that  question  can 
be  answered  in  the  affirmative,  tlie  land 
department  had  jurisdiction  of  the  case, 
and  the  patent  which  evidences  its  de- 
cision conveys  the  legal  title,  and  is  im- 
pervious to  collateral  attack.  If  it  must 
be  answered  in  the  negative,  then  its  con- 
veyance is  void,  and  is  as  vulnerable  in 
a  collateral  action  at  law  as  in  a  direct 
proceeding  in  equity  to  avoid  it.  King 
V.  McAndrews,  (C.  C.  A.  8th  Cir.  1901) 
111  Fed.  860,  50  C.  C.  A.  29. 

"  The  land  department  of  the  United 
States  is  a  quasi  judicial  tribunal,  in- 
vested with  authority  to  hear  and  de- 
termine claims  to  the  public  lands  sub- 
ject to  its  disposition,  and  its  decisions 
of  the  issues  presented  at  such  hearings 
are  impervious  to  collateral  attack,  and 
presum-ptively  right.  James  r.  Ger- 
mania  Iron  Co.,  (C.  C.  A.  8th  Cir.  1901) 
107  Fed.  597,  46  C.  C.  A.  476,  followed 
in  Le  Marchel  i\  Teegarden,  (VV.  D.  Ark. 
1904)    133  Fed.  826. 

A  patent  to  land  is  the  judgment  of 
the  land  department  and  the  conveyance 
of  the  title  m  execution  of  it  to  the  party 
adjudged  entitled,  and,  when  the  land 
describetl  was  within  the  jurisdiction  and 
subject  to  the  disposition  of  the  land 
department,  it  is  impervious  to  collateral 
attack.  Neff  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1908)  165  Fed.  273,  91  C.  C.  A.  241. 


Sec.  459.  [Duties  of  Becorder.]  It  shall  be  the  duty  of  the  Recorder 
of  the  General  Land-Office,  in  pursuance  of  instructions  from  the  Commis- 
sioner, to  certify  and  affix  the  seal  of  the  Office  to  all  patents  for  public 
lands,  and  to  attend  to  the  correct  engrossing,  recording,  and  transmission 
of  such  patents.  He  shall  prepare  alphabetical  indexes  of  the  names  of 
patentees,  and  of  persons  entitled  to  patents;  and  he  shall  prepare  such 
copies  and  exemplifications  of  matters  on  file  or  recorded  in  the  General 
Land-Office  as  the  Commissioner  may  from  time  to  time  direct.  Whenever 
the  office  of  Becorder  shall  become  vacant,  or  in  case  of  his  sickness  or 
absence^  the  duties  of  his  office  shall  be  performed  ad  interim  by  the  prin- 
cipal clerk  on  private  land-claims.    [B.  8,] 

Act  of  April  26,  1812,  ch.  68,  2  Stat.  L.  717;  Act  of  July  4,  1836,  ch.  362,  6  Stat.  L. 

The  last  sentence  of  this  section,  relating  to  the  performance  of  the  duties  of  the 
Recorder  hy  the  principal  clerk  on  private  land  claims,  was  superseded  by  the  repeal 
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of  R.  S.  sec.  448  as  noted  supra,  p.  488,  which  provided  for  the  appointment  of  a 
principal  clerk  on  private  land  claims.  The  Act  of  March  2,  I89d,  ca.  177,  §  3,  2S 
Stat.  L.  807,  which  repealed  said  R.  S.  sec.  448,  also  contained  a  provision  as  follows: 
"  The  duties  imposed  on  the  principal  clerk  of  private  lund  claims  by  section  four 
hundred  and  fifty-nine  of  the  Revised  Statutes  shall  hereafter  be  performed  by  the 
Assistant  Commissioner  of  the  General  Land  Office."  This  was  superseded  by  the  Act 
of  May  22,  1908,  ch.  186,  S  1,  infra,  p.  503,  authorizing  the  designation  pf  a  temporaxy 
recorder. 


Exclusive  authority  of  recorder. —  The 
duty  and  power  of  attesting  and  sealing 
patents  for  public  lands  belong  exclu- 
sively to  the  recorder  of  the  general  land 
office.  They  form  so  material  a  part  of 
his  functions  that  the  provision  of  the 
former  law  which  devolved  them  on  the 
commissioner  is  inconsistent  with  the 
new  law,  and  therefore  repealed.  (1836) 
3  Op.  Atty.-Gen.   140. 

Certificate  of  recorder  as  evidence. — 
"  The  exemplification  of  the  books  and 
records  of  the  general  land  office  certi- 
fied by  the  recorder  was  competent  evi- 
dence of  the  truth  of  its  recitals  under 
the  general  rules  of  evidence."  Black  v. 
Chicago,  etc.,  R.  Co.,  (1908)  237  111. 
600,  86  N.  E.  1065. 

Sufficient  authentication  of  patent. — 
The  countersigning  of  the  recorder  of 
land  patents,  and  seal  of  the  office  thereto 
attached,  constitute  a  sufficient  authenti- 
cation of  a  patent  for  land.  (1841)  3 
Op.  Atty.-Gen.  630. 

As  to  the  necessity  of  a  countersign- 
ing by  the  recorder  see  supra,  the  prec^- 
ing  section. 

All  patents  issuing  from  the  general 
land   office,  whether  of   land   sold,  or  of 


lands  in  respect  to  which  privajte  clatms 
are  recognized  by  Acts  of  Congress  as 
valid,  or  other  lands,  must  be  certified  or 
countersigned  by  the  recorder  of  the  gen- 
eral land  office.  Attorney-General  Butler 
&aid:  "  It  is  true  that  the  fourth  aection 
of  the  Act  of  the  4th  of  July  last,  reor- 
ganizing the  general  land  office,  which 
prescribes  the  duties  of  the  recorder, 
speaks  only  of  patents  for  '  public  lands;' 
and  it  is  therefore  with  much  doubt  and 
considerable  hesitation  that  I  have  come 
to  the  above  conclusion.  But,  after  look- 
ing at  the  question  on  several  different 
occasions,  and  resflecting  very  maturely 
upon  it,  I  am  obliged  to  say  that,  in  my 
judgment,  the  phrase  *  public  lands,'  as 
used  in  the  fourth  section,  must  be  re- 
garded as  a  comprehensive  generic  phrase, 
designed  to  include  all  lands  the  title  to 
which  is  so  circumstanced  as  to  require 
for  its  complete  transmission  a  patent 
from  the  United  States.  The  words  may 
well  enough  admit  of  this  enlarged  con- 
struction; end,  unless  we  adopt  it,  the 
most  important  duties  of  the  recorder,  aa 
prescribed  by  the  Act,  will  be  confined 
to  those  lands  which  are  strictly  '  public 
lands.'"     (1836)   3  Op.  Atty.-Gen.  167. 


Sec.  460.  [OopieB  of  papers  filed  in  the  Department.]  Whenever  any 
person  claiming  to  be  interested  in  or  entitled  to  land,  under  any  grant  or 
patent  from  the  United  States,  applies  to  the  Department  of  the  Interior 
for  copies  of  papers  filed  and  remaining  therein,  in  anywise  affecting  the 
title  to  such  land,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
cause  such  copies  to  be  made  out  and  authenticated,  under  his  hand  and  the 
seal  of  the  General  Land-Office,  for  the  person  so  applying.    [B.  S.] 

Act  of  Jan.  23,  1823,  ch.  6,  3  Stat.  L.  721 ;  Act  of  July  4,  1836,  ch.  352,  5  Stat.  L.  111. 

Provisions  rela,tin*g  to  the  furnishing  of  copies  of  records,  etc.,  on  file  in  the  General 
Land  Office  for  use  in  evidence  are  contained  in  R.  S.  sees.  2469,  2470  given  in  Evidence, 
vol.  3,  p.  222. 


Sec.  461 .  [Fees  for  exemplifications  of  patents,  etc.]  All  exemplifica- 
tions of  patents  or  papers  on  file  or  of  record  in  the  General  Land  Office 
which  may  be  required  by  parties  interested  shall  be  furnished  by  the 
Commissioner  upon  payment  by  such  parties  at  the  rate  of  fifteen  cents 
per  hundred  words,  and  thirty  cents  each  for  photolithographic  copies  of 
township  plats  or  diagrams  unverified,  not  to  exceed  ten  copies  to  any  one 
person,  and  twenty-five  cents  each  for  all  copies  in  excess  of  ten,  with  an 
additional  sum  of  one  dollar  for  the  Commissioner's  certificate  of  verifica- 
tion, with  the  General  Land  Oflficc  seal;  and  the  amount  so  received  shall, 
under  the  direction  of  the  Commissioner,  be  paid  into  the  Treasury;  but 
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tees  shall  not  be  demanded  for  such  authenticated  copies  as  may  be  required 
by  the  officers  of  any  branch  of  the  Government,  nor  for  such  unverified 
copies  as  the  Coxomissioner,  in  his  discretion,  may  deem  proper  to  furnish  j 
but  said  Commissioner  may,  if  he  deem  it  advisable,  make  such  charge  for 
unverified  copies  as  will,  in  his  judgment,  cover  the  cost  of  the  preparation 
thereof.    [B.  8.] 

This  section  originally  read  as  follows: 

"Sec.  461.  All  exemplifications  of  patents,  or  papers  on  file  or  of  record  in  the 
General  Land-Office,  which  may  be  required  by  parties  interested,  shall  be  furnished  by 
the  Commissioner  upon  the  payment  by  such  parties  at  the  rate  of  fifteen  cents  per 
htmdred  words,  and  two  dollars  for  copies  of  township  plats  or  diagrams,  with  an 
additional  sum  of  one  dollar  for  the  Commissioner's  certificate  of  verification  with 
the  General  Land-Office  seal;  and  one  of  the  employes  of  the  Office  shall  be  designated 
by  the  Commissioner  as  the  receiving  clerk,  and  the  amount  so  received  shaU,  under 
the  direction  of  the  Commissioner,  he  paid  into  the  Treasury;  but  fees  shall  not  be 
demanded  for  such  authenticated  copies  as  may  be  required  by  the  officers  of  any 
branch  of  the  Government,  nor  for  such  unverified  copies  as  the  Commissioner  in 
his  discretion  may  deem  proper  to  furnish."  Act  of  July  2,  1864,  ch.  224,  13  Stat. 
L.  375. 

It  was  first  amended  by  an  Act  of  April  2,  1888,  ch.  54,  25  Stat.  L.  76,  to  read  as 
follows : 

**Sec.  46i1.  All  exemplifications  of  patents  or  papers  on  file  or  of  record  in  the 
General  Land  Office  which  may  be  required  by  parties  interested  shall  be  furnished  by 
the  Commissioner  upon  the  payment  by  such  parties  at  the  rate  of  fifteen  cents  per 
hundred  words,  and  thirty  cents  each  for  photolithographed  copies  of  township  plats 
or  diagrams,  unverified,  not  to  exceed  ten  copies  to  any  one  person,  and  twenty- five 
cents  each  for  all  copies  in  excess  of  ten,  with  an  additional  sum  of  one  dollar  for  the 
Commissioner's  certificate  of  verification,  with  the  General  Land  Office  seal;  and  one 
of  the  employees  of  the  office  shall  be  designated  by  the  Commissioner  as  the  receiving 
derk,  and  the  amount  so  received  shall,  under  the  direction  of  the  Commissioner,  be 
paid  into  the  Treasury;  but  fees  shall  not  be  demanded  for  such  authenticated  copies 
as  may  be  required  by  the  officers  of  any  branch  of  the  Government,  nor  for  such 
unverified  copies  as  the  Commissioner,  in  his  discretion,  may  deem  proper  to  furnish.'' 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  May  29,  1908,  ch. 
220,  S  15,  35  Stat.  L.  468. 

See  ako  the  Act  of  Oct.  12,  1888,  ch.  1098,  infra,  p.  502. 


[Sec.  1.]  [One  of  exeoutive  clerks  to  sign  land  patents.]    •   •    •   And 

the  duties  prescribed  by  section  of  the  Revised  Statutes  numbered  four 
hundred  and  fifty  shall  devolve  upon  and  be  discharged  by  one  of  the 
executive  clerks,  to  be  designated  by  the  President  for  that  purpose.  [20 
Stat.  L.  163.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  19, 
1878.  ch.  329. 
See  R.  S.  sec.  450  and  the  notes  thereto,  aupra^  p.  489. 


Effect  of  section. —  The  above  >  section 
substitutes  for  the  secretary,  provided 
for  in  R.  S.  sec.  450,  anj^a,  p.  489,  one  of 
the  executive  clerks  in  the  President's 
office,  to  be  designated  by  the  President. 
However,  R.  S.  sec.  450  is  not  wholly 
repealed,  but  only  as  much  of  it  as 
is  repugnant  to  this  section.  The  pro- 
vision in  respect  to  the  duty  of  signing, 
for  the  President^  his  name  to  patents 
for  land,  etc.,  is  not  repealed,  but  in  re- 


spect to  the  officer  who  is  to  perform 
that  duty  it  is  repealed,  as  it  is  repug- 
nant to  the  latter  statute.  There  is  no 
doubt  tluit  it  was  the  intention  of  Con- 
gress that  one  of  the  President's  clerks 
should  perform  the  duties  required  by  the 
secretary  in  R.  S.  sec.  450,  and  as  the 
secretary's  function  was  taken  away,  his 
office  went  with  it.  (1882)  17  Op.  Atty.- 
Qen.  305. 
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An  Act  To  authorize  the  Secretary  of  the  Interior  to  sell  township  maps 

or  plats  remaining  on  hand  in  his  office. 

[Act  of  Oct  12,  1888,  ch.  1098,  25  Stat.  L.  557.] 

[Sale  of  plats  or  maps.]  That  from  and  after  the  passage  of  this  act  the 
Sceretaiy  of  the  Interior,  through  the  Commissioner  of  Public  Lands,  be, 
and  he  is  hereby,  authorized  to  sell  the  photolithographic  township  plats 
or  maps  of  the  States  and  Territories  now  remaining  on  hand  in  that 
Department  to  citizens  of  the  United  States  at  the  following  prices: 
Authenticated  copies,  fifty  cents  per  copy ;  unauthenticated  copies,  twenty- 
five  cents  per  copy ;  the  proceeds  of  said  sales  to  be  covered  into  the  Treas- 
ury of  the  United  States  by  the  Secretary  of  the  Interior.  [25  Stat.  L. 
557.] 

See  R.  6.  8ec.  461,  supra,  p.  500. 


[Sec.  1.]  [Assistant  Gommissioner  of  General  Land  Office.]    •    •    • 

General  Land  Office:  •  •  •  One  assistant  commissioner,  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  who  shall  be  authorized  to  sign  such  letters,  papers,  and  documents 
and  to  perform  such  other  duties  as  may  be  directed  by  the  Commissioner, 
and  shall  act  as  Commissioner  in  the  absence  of  that  officer  or  in  case  of  a 
vacancy  in  the  office  of  Commissioner,  three  thousand  five  hundred  dollars. 
[26  Stat.  L.  257.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  11, 
1890,  ch.  667,  a  similar  provision  has  appeared  in  subsequent  Acts.  The  Legislative, 
Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141,  f  1,  38  Stat.  L. 
1030,  provided  merely  for  an  ^'Assistant  Commissioner,  $3,600." 

See  R.  S.  sec.  459  and  the  notes  thereto,  supra,  p.  499. 


Sbg.  3.  [Engrossing  and  recording  of  patents.]  The  engrossing  and 
recording  of  patents  for  public  lands  may  be  done  by  means  of  typewriters 
or  other  machines,  under  regulations  to  be  made  by  the  Secretary  of  the 
Interior  and  approved  by  the  President.    •    •    •    [28  Stat.  L.  807.] 

This  is  from  the  Legislative,  Elxecutive,  and  Judicial  Appropriation  Act  of  March  2, 
1895,  ch.  177. 


An  Act  To  authorize  the  Gommissioner  of  the  Oeneral  Land  Office  to 
transmit  original  papers  to  be  used  as  evidence. 

[Act  of  April  19, 1904,  ch.  1398,  33  Stat.  L.  186.] 

[Production  of  original  papers  on  subpoena  duces  tecum.]  That  when- 
ever the  register  of  any  United  States  land  office  shall  be  served  with  a 
subpoena  duces  tecum  or  other  valid  legal  process  requiring  him  to  produce, 
in  any  United  States  court  or  in  any  court  of  record  of  any  State,  the 
original  application  for  entry  of  public  lands  or  the  final  proof  of  resi- 
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dence  and  cnltivation  or  any  other  original  papers  on  file  in  the  General 
Land  Office  of  the  United  States  on  which  a  patent  to  land  has  been  issued 
or  which  famish  the  basis  for  such  patent,  it  shall  be  the  duty  of  such 
register  to  at  once  notify  the  Commissioner  of  the  General  Land  Office  of 
the  service  of  such  process,  specifying  the  particular  papers  he  is  required 
to  produce,  and  upon  receipt  of  such  notice  from  any  register  of  a  United 
States  land  office  the  Commissioner  of  the  General  Land  Office  shall  at 
once  transnut  to  such  register  the  original  papers  specified  in  such  notice, 
and  which  such  register  is  required  to  produce,  and  to  attach  to  such  papers 
a  certificate,  under  seal  of  his  office,  properly  authenticating  them  as  the 
original  papers  upon  which  patent  was  issued ;  and  such  papers  so  authen- 
ticated shall  be  received  in  evidence  in  all  courts  of  the  United  States  and 
in  the  several  State  courts  of  the  States  of  the  Union :  Provided,  That  the 
Secretary  of  the  Interior  shall  make  rules  and  regulations  to  secure  the 
return  of  such  documents  to  the  Gteneral  Land  Office,  after  use  in  evidence, 
without  cost  to  the  United  States.    [33  Stat.  L.  186.] 

The  Act  of  April  19,  1904,  ch.  1396,  33  St&t.  L.  186,  provided  as  follows: 

"That  copies  of  any  patents,  records,  books,  or  papers  in  the  General  Land  OflSce 

tuthenticat^  by  the  seal  and  certified  by  the  recorder  of  such  Office  shall  be  evidence 

equally  with  the  originals  thereof  to  the  same  force  and  effect  as  when  certified  by 

the  Commissioner  of  said  Office." 
This  was  repealed  by  an  Act  of  Aug.  24,  1912,  ch.  370,  §  6,  37  Stat.  L.  498,  other 

sections  of  which  Act,  given  in  Intebiob  Depabtment,  vol.  3,  p.  951,  contained  different 

provisions  touching  the  same  subject. 

Copies  of  patents  certified  by  records,       the  Act  in  Chilton  i\  Nickey,  (1914)  261 
were  admitted  in  evidence  by  virtue  of       Mo.  232,  169  S.  W.  978. 


[Sec.  1.]  [Temporary  assistant  oommissioner.]  •  •  •  That  here- 
after the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  desig- 
nate an  officer  or  employee  of  the  General  Land  Office  to  act  temporarily 
as  Assistant  Commissioner  of  that  Office  during  the  absence  of  the  Assistant 
Commissioner,  or  in  case  of  a  vacancy  in  the  office  of  such  Assistant  Com- 
missioner, or  when  such  Assistant  Commissioner  is  acting  as  Commissioner, 
and  all  acts  performed  by  any  officer  or  employee  while  acting  under  such 
designation  shall  have  the  same  force  and  effect  as  if  performed  by  said 
Commissioner  or  Assistant  Commissioner.    [35  Stat.  L.  225.] 

nils  and  the  following  paragraph  of  the  text  are  from  the  Legislative,  Executive, 
and  Judicial  Appropriation  Act  of  May  22,  1908,  ch.  186. 

See  R.  S.  sec.  446  and  the  notes  thereto,  suprti,  p.  487,  and  the  Act  of  July  11, 
1890,  ch.  667,  |  1,  9tipra,  p.  502. 

^Temporary  Becorder.j  •  •  •  That  hereafter  the  Secretary  of  the 
Interior  be,  and  he  is  hereby,  authorized  to  designate  an  officer  or  employee 
of  the  Gteneral  Land  Office  to  perform  temporarily  the  duties  of  the 
Recorder  of  that  office  in  the  absence  of  that  officer  and  in  the  case  of  a 
vacancy  in  the  office  of  such  Recorder,  and  the  acts  of  any  person  so  desig- 
nated shall  have  all  the  force  and  effect  of  an  act  performed  by  the 
Recorder.    [35  Stat.  L.  225.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 
See  B.  S.  sec.  459  and  the  notes  thereto,  supra,  p.  499. 


504  8  FED.  STAT.  ANN.   (2d  Ed.) 

[Sec.  1.]  [Hearings  in  land  entries  —  depositions  —  fees.]     •     •     • 

Hearings  in  land  entries :  For  hearings  or  other  proceedings  held  by  order 
of  the  Commissioner  of  the  General  Land  Office  to  determine  the  character 
of  lands ;  whether  alleged  fraudulent  entries  are  of  that  character  or  have 
been  made  in  compliance  with  law ;  and  of  hearings  in  disbarment  proceed- 
ings, $35,000 :  Provided,  That  where  depositions  are  taken  for  use  in  such 
hearings  the  fees  of  the  officer  taking  them  shall  be  20  cents  per  folio  for 
taking  and  certifying  same  and  10  cents  per  folio  for  each  copy  furnished 
to  a  party  on  request.    [3d  Stat,  L,  855.] 

"^hiB  IB  from  the  Sundry  Land  Appropriation  Act  of  March  3,  1915,  ch.  75, 


n.  SUBVETOBS  AND  DEPUTT  SUBVET0B8 

Sec.  2207.  [Surveyors-general,  how  and  where  appointed.]  There 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  sui'veyor-general  for  the  States  and  Territories  herein 
named,  embracing,  respectively,  one  surveying  district,  namely :  Louisiana, 
Florida,  Minnesota,  Kansas,  California,  Nevada,  Oregon,  Nebraska  and 
Iowa,  Dakota,  Colorado,  New  Mexico,  Idaho,  Washington,  Montana,  Utah, 
Wyoming,  Arizona.    [B.  8.] 

Act  of  March  3,  1823,  ch.  29,  3  Stat.  L.  755;  Act  of  March  3,  1831,  ch.  116,  4  Stat. 
L.  492;  Act  of  Sept.  27,  1850,  ch.  76,  9  Stat.  L.  496;  Act  of  March  3,  1853,  ch.  145,  10 
Stat.  L.  244;  Act  of  July  17,  1854,  ch.  84,  10  Stat.  L.  306;  Act  of  July  22,  1854,  ch. 
103,  10  Stat.  L.  308,  309;  Act  of  Feb.  21,  1855.  ch.  117,  10  Stat.  L.  611;  Act  of  March  3. 
1857,  ch.  107,  11  Stat.  L.  212;  Act  of  Feb.  28,  1861,  ch.  59,  12  Stat.  L.  176;  Act  of 
March  2,  1861,  ch.  83,  12  Stat.  L.  214;  Act  of  March  2,  1861,  ch.  86,  12  Stat.  L.  244; 
Act  of  June  29,  1866,  ch.  166,  14  Stat.  L.  77;  Act  of  July  4,  1866,  ch.  166,  14  Stat.  L. 
85;  Act  of  July  28,  1866,  ch.  311,  14  Stat.  L.  344;  Act  of  March  2,  1867,  ch.  179,  14 
Stat.  L.  542;  Act  of  July  16,  1868,  ch.  175,  15  Stat.  L.  91;  Act  of  Feb.  5,  1870,  ch. 
14,  16  Stat.  L.  65;  Act  of  July  11,  1870,  ch.  246,  16  Stat.  L.  230;  Act  of  May  8,  1872, 
ch.  140,  17  Stat.  L.  76. 

Sees.  2207-2490  constitute  title  32  of  the  Revised  Statutes  entitled  "The  Public- 
Lands.'' 

Sees.  2207-2233  constitute  ch.  1  of  said  title,  entitled  "Surveyors  and  Deputy 
Surveyors." 

In  Alaska  the  office  of  surveyor-general  was  established  by  the  Act  of  July  24,  1897, 
ch.  14,  sec.  2  given  in  Alaska,  vol.  1,  p.  319. 

In  Dakota  the  office  of  surveyor-general  was  in  effect  abolished  by  the  creation  of 
the  office  of  surveyor-general  for  each  of  the  States  of  North  Dakota  and  South 
Dakota  by  the  Act  of  April  10,  1890,  ch.  77,  infra,  p.  513. 

In  Kansas  the  office  of  surveyor-general  was  abolished  by  an  Act  of  July  31,  1876, 
ch.  246,  infra,  p.  512. 

In  Louisiana  the  office  of  surveyor-general  was  held,  by  the  Supreme  Court,  to 
be  abolished  by  virtue  of  the  provision*  of  the  Act  of  March  4,  1909,  ch.  299,  S  1,  infra, 
p.  513,  as  indicated  in  the  note  thereto. 

In  Nebraska  and  Iowa  the  office  of  surveyor-general  was  abolished  by  the  Act  of 
Oct.  2,  1888,  ch.  1069,  infra,  p.  512. 

R.  S.  sees.  2218-2221,  infra,  p.  507,  provide  for  the  completion  of  certain  surveys 
and  the  abolition  of  the  office  of  surveyor-general  in  certain  districts.  The  Legislative, 
Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141,  $  1,  38  Stat,  L. 
10i34,  provides  for  offices  of  surveyors-general  in  the  following  districts  at  the  salaries 
indicated:  Alaska,  surveyor-general  and  ex-officio  secretary  of  the  Territory,  $4,000: 
Arizona,  surveyor-general,  $3,000;  California,  surveyor-general,  $3,000;  CJolorado,  sur- 
veyor-general, $3,000;  Idaho,  surveyor-general,  $3,000;  Montana,  surveyor-general 
$3,000;  Nevada,  surveyor-general  $3,000;  New  Mexico,  surveyor-general,  $3,000; 
Oregon,  surveyor-general,  $3,000;  South  Dakota,  surveyor-general,  $3,000;  Utah,  sur- 
veyor-general, $3,000;  Washington,  surveyor-general,  $3,000;  Wyoming,  surveyor- 
general,  $3,000. 
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The  consolidation  of  the  office  of  two  or  more  surveyors-general  into  one  office  was 
authorized  by  the  Act  of  March  3,  1893,  ch.  211,  §  1,  infra,  p.  613. 

The  office  of  surveyor-general  was  ore-  The  Carondelet  Case,  (1873)  9  Ot.  CI. 
ated  by  the  Act  oi  May  18,  1796,  ch.  29.       466. 

R.  S.  sea  2208.   This  section  was  as  follows: 

"Sec.  2208.  The  surveyors-general  of  Louisiana,  Florida,  Minnesota,  Kansas, 
Nebraska  and  Iowa,  and  of  Dakota  Territory,  shall  each  receive  a  salary  at  the  rate 
of  two  thousand  dollars  a  year." 

Act  of  March  3,  1823,  ch.  29,  3  Stat.  L.  766;  Act  of  March  3,  1831,  ch.  116,  4  Stat. 
L.  493;  Act  of  March  2,  1861,  ch.  86,  12  Stat.  L.  244;  Act  of  May  8,  1872,  ch.  140,  17 
Stat.  L.  76. 

It  was  superseded  by  the  various  provisions  relating  to  offices  and  salaries  of  sur- 
veyors-goieral  set  out  in  the  note  to  the  preceding  text  R.  S.  sec.  2207. 

Sec.  2209.  [Salary  of,  in  Oregon  and  Washington.]  The  surveyors- 
general  of  Oregon  and  of  Washington  shall  each  receive  a  salary  at  the 
rate  of  two  thousand  five  hundred  dollars  a  year.    [jB.  S.] 

Act  of  Sept.  27,  1860,  ch.  76,  9  Stat.  L.  496;  Act  of  Feb.  14,  1863,  ch.  69,  10  Stat.  L. 
158;  Act  of  March  3,  1853,  ch.  145,  10  Stat.  L.  248;  Act  of  July  17,  1864,  ch.  84,  10 
Stat  L.  306;  Act  of  March  3,  1855,  ch.  175,  10  Stat.  L.  674;  Act  of  May  30,  1862, 
ch.  86,  12  Stat.  L.  410;  Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  76. 

As  to  salaries,  see  the  note  to  the  preceding  R.  S.  sec.  2207. 

Sec.  2210.  [Salary  of,  in  Colorado,  New  Mezioo,  California,  Idaho, 
Nevada,  Montana,  Utah,  Wyoming,  and  Arizona.]  The  surveyors-general 
of  Colorado,  New  Mexico,  California,  Idaho,  Nevada,  Montana,  Utah, 
Wyoming,  and  Arizona,  shall  each  receive  a  salary  at  the  rate  of  three  thou- 
sand dollars  a  year.    [JB.  8.] 

Act  of  March  3,  1853,  ch.  145,  10  SUt.  L.  244;  Act  of  July  22,  18d4,  ch.  103,  10  Stat. 
L.  308;  Act  of  Feb.  21,  1855,  ch.  117,  10  SUt.  L.  611;  Act  of  Feb.  28,  1881,  ch.  59,  12 
Stat.  L.  176;  Act  of  March  2,  1861,  ch.  83,  12  Stat.  L.  214;  Act  of  May  30,  1862,  ch.  86, 
12  Stat.  L.  410;  Act  of  June  29,  1866,  ch.  156,  14  Stat.  L.  77;  Act  of  July  4,  1866,  ch. 
166,  14  Stat.  L.  85;  Act  of  March  2,  1867,  ch.  179,  14  Stat.  L.  542;  Act  of  July  16, 
1868,  ch.  175,  15  Stat.  L.  91;  Act  of  Feb.  5,  1870,  ch.  14,  16  Stat.  L.  65;  Act  of  July  11, 
1870,  ch.  246,  16  Stat.  L.  230;  Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  76. 

As  to  salaries,  see  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 

Sec.  221 1 .  [Salary  of,  in  Florida,  Oregon,  and  California,  how  and 
from  what  time  payable.]  The  salary  of  each  surveyor-general  of  Florida, 
Oregon,  and  California  shall  be  paid  quarter-yearly,  and  shall  commence 
from  the  time  he  enters  into  bond,  as  provided  by  law.    [R,  8.] 

Act  of  March  3,  1823,  eh.  29,  3  Stat.  L.  766;  Act  of  Sept.  27,  1850,  ch.  76,  9  Stat. 
L.  496;  Act  of  March  3,  1853,  ch.  145,  10  Stat.  L.  244. 

As  to  the  abolition  of  certain  offices,  and  the  salaries  of  the  surveyors-general,  see 
the  note  to  R.  S.  sec.  2207,  8upra>,  p.  504. 

Sec.  221 2.  [Offlcee,  nnmber  and  location  of.]  There  shall  be  but  one 
office  of  surveyor-general  in  each  surveyor-generars  district;  and  such  office 
shall  be  located  as  the  President,  in  view  of  the  public  convenience;  may 
from  time  to  time  direct,  except  as  provided  in  the  following  section. 
\R.  8.] 

Act  of  July  2,  1864,  ch.  210,  13  Stat.  L.  352. 

Sec.  2213.  [OiBces,  location  of,  in  Minnesota,  Idaho,  Nebraska,  and 
Iowa.]  The  surveyor-general 's  office  for  Minnesota  district  shall  continue 
to  be  located  in  the  city  of  Saint  Paul ;  that  for  Idaho  Territory,  at  Boise 
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City;  and  that  for  the  district  of  Nebraska  and  Iowa,  at  Plattsmouth,  in 
Nebraska.     [B,  8.] 

Act  of  March  3,  1S57,  ch.  107,  11  Stat.  L.  212;  Act  of  June  29,  1866,  ch.  156,  14  Stat. 
L.  77;  Act  of  July  28,  1866,  ch.  311,  14  Stat.  L.  344. 

The  offices  in  Minnesota,  Nebraska  and  Iowa  have  been  discontinued  or  abolished. 
See  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 

Idaho  territory,  mentioned  in  the  text,  was  subsequently  admitted  as  a  state.  See 
States. 

Sec.  2214.  [Besidence  of  surveyor-general.]  Every  surveyor-general, 
while  in  the  discharge  of  the  duties  of  his  office,  shall  reside  in  the  district 
for  which  he  is  appointed.    [R,  S.] 

Act  of  March  3,  1843,  ch.  100,  5  Stat.  L.  637. 


Sec.  221 5.  [Bond  of  surveyor-general.]  Every  surveyor-general  shall, 
before  entering  on  the  duties  of  his  office,  execute  and  deliver  to  the  Secre- 
tary of  the  Interior  a  bond,  with  good  and  sufficient  security,  for  the  penal 
sum  of  thirty  thousand  dollars,  conditioned  for  the  faithful  disbursement, 
according  to  law,  of  all  public  money  placed  in  his  hands,  and  for  the  faith- 
ful performance  of  the  duties  of  his  office.     [B.  S,] 


Act  of  May  7,  1822,  ch.  118,  3  Stat.  L.  697. 


Conditions  precedent  to  holding  of 
office. — "The  person  appointed  to  the 
office  of  surveyor-general  is  required  to 
give  a  bond  and  take  an  oath  before  he 
can  possess  the  office.  These  acts  consti- 
tute conditions  precedent  to  the  holding  of 
the  office."  People  v.  Whitman,  (1858) 
10  Cal.  38,  foUfnoing  U.  S.  r.  Le  Baron, 
(1856)  19  How.  73,  16  U.  S.  (L.  ed.) 
525. 

The  form  of  the  bond  required  is  im- 
pliedly left  by  Congress  to  be  regulated 
or  fixed  by  tne  officer  by  whom  it  is  to 
be  approved.  (1885)  18  Op.  Attv.-Qen. 
274. 

The  omission  of  one  condition,  where  the 
conditions  are  cumulative,  cannot  invali- 
date the  bond.  Farrar  v.  U.  S.,  (1831) 
5  Pet.  373,  8  U.  S.  (L.  ed.)  159,  followed 
in  U.  S.  t\  Bradley,  (1836)  10  Pet.  343, 
9  U.  S.  (L.  ed.)  448. 

Surveyors  are  disbursing  officers  within 
the  contemplation  of  the  law.      Farrar  v. 
U.  S.,  (1831)  5  Pet.  373,  8  U.  S.  (L.  ed.) 
159. 

Identity  of  "  surveyor  **  and  **  surveyor- 
generaL" —  This  section  requiring  the  sur- 
veyor-general to  give  bond,  applied  to  a 


surveyor  appointed  under  the  Act  of  April 
29,  1816,  ch.  151,  notwithstanding  the  fact 
that  under  a  literal  construction  of  the 
laws  then  in  force  there  was  only  one  sur- 
veyor-general, as  Congress  had  repeatedly 
used  the  terms  interchangeably.  Farrar  i. 
U.  S.,  (1831)  5  Pet.  373,  8  U.  S.  (L.  ed.) 
159.  On  the  question  of  identity,  see  also 
U.  S.  V.  Lvtle,  (8149)  5  McLean  9,  2« 
Fed.  Cas.  1*5,652. 

Surety's  liability  when  principal's  dis- 
trict enlarged. — The  Treasury  Department 
cannot  enlarge  the  district  of  a  surveyor- 
general,  but  where  such  district  depends 
upon  the  construction  of  various  Acts  of 
Congress,  and  those  acts  have  been  uni- 
formly construed  one  way,  and  such  con- 
Rtruction  has  been  repeatedly  sanctioned 
by  legislative  action,  it  must  be  considered 
as  conclusive  on  the  judiciary.  And  where 
such  construction  had  been  fixed  for  years, 
a  security  to  a  surveyor-general's  bond 
cannot  set  up  in  defense,  as  a  bar  to  a 
suit  on  the  bond,  that  the  duties  as  per- 
formed were  beyond  the  proper  limits  of 
the  surveyor-general's  district.  U.  S.  r. 
Lytle,  (1849)  6  McLean  9,  26  Fed.  Caa. 
No.  15,652. 


Sec.  221 6.  [New  bond  of,  and  additional  security.]  The  President  is 
authorized,  whenever  he  may  deem  it  expedient,  to  require  any  surveyor- 
general  to  give  a  new  bond  and  additional  security,  under  the  direction  of 
the  Secretary  of  the  Interior,  for  the  faithful  disbursement,  according  to 
law,  of  all  money  placed  in  his  hands.    [R.  8.] 

Act  of  May  7,  1822,  ch.  118,  3  Stat.  L.  697. 
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Sec.  2217.  [Duration  of  office.]  The  commission  of  every  surveyor- 
general  now  in  office,  and  of  every  surveyor-general  hereafter  appointed, 
shall  cease  and  expire,  unless  sooner  vacated  by  death,  resignation,  or 
removal  from  office,  in  four  years  from  the  date  of  the  commission.    [R.  S.] 

Act  of  May  7,  1822,  ch.  118,  3  Stat.  L.  697. 

Sec.  221 8.  [Completion  of  surveys,  delivery  of  field-notes,  etc.]    The 

Secretary  of  the  Interior  shall  take  all  the  necessary  measures  for  the  com- 
pletion of  the  surveys  in  the  several  surveying-districts  for  which  surveyors- 
general  have  been,  or  may  be,  appointed,  at  the  earliest  periods  compatible 
with  the  purposes  contemplated  by  law;  and  whenever  the  surveys  and 
records  of  any  such  district  are  completed,  the  surveyor-general  thereof 
shall  be  required  to  deliver  over  to  the  secretary  of  state  of  the  respective 
States,  including  such  surveys,  or  to  such  other  officer  as  may  be  authorized 
to  receive  them,  all  the  field-notes,  maps,  records,  and  other  papers  apper- 
taining to  land  titles  within  the  same ;  and  the  office  of  surveyor-general  in 
every  such  district  shall  thereafter  cease  and  be  discontinued.     [B.  S.] 

Act  of  June  12,  1840,  ch.  36,  5  Stat.  L.  3M. 
See  the  notes  to  R.  S.  sec.  2207,  si*pra,  p.  604. 

Sec.  2219.  [Devolution  of  surveyor-general's  powers  upon  Commis- 
rioner  of  Land-Office,  when.]  In  all  cases  where,  as  provided  in  the  pre- 
ceding section,  the  field-notes,  maps,  records,  and  other  papers  appertain- 
ing to  land-titles  in  any  State  are  turned  over  to  the  authorities  of  such 
State,  the  same  authority,  powers,  and  duties  in  relation  to  the  survey, 
resurvey,  or  subdivision  of  the  lands  therein,  and  all  matters  and  things  con- 
nected therewith,  as  previously  exercised  by  the  surveyor-general,  whose 
district  included  such  State,  shall  be  vested  in,  and  devolved  upon,  the  Com- 
missioner of  the  General  Land-Office.    [R,  8.] 

Act  of  Jan.  22,  1863,  ch.  24,  10  Stat.  L.  152. 

Sec.  2220.  [Free  access  to  field-notes,   etc.,   delivered  to   States.] 

Under  the  authority  and  direction  of  the  Commissioner  of  the  General 
Land-Office,  any  deputy  surveyor  or  other  agent  of  the  United  States  shall 
have  free  access  to  any  such  field-notes,  maps,  records,  and  other  papers,  for 
the  purpose  of  taking  extracts  therefrom,  or  making  copies  thereof,  with- 
out charge  of  any  kind.     [R.  S.] 

Act  of  Jan.  22,  1853,  ch.  24,  10  Stat.  L.  152. 

Sec.  2221 .  [Conditions  of  delivery  of  field-notes  to  the  States.]    The 

field-notes,  maps,  records,  and  other  papers  mentioned  in  section  twenty-two 
hundred  and  nineteen,  shall  in  no  case  be  turned  over  to  the  authorities  of 
any  State,  until  such  State  has  provided  by  law  for  the  reception  and  safe- 
keeping of  the  same  as  public  records,  and  for  the  allowance  of  free  access 
to  the  same  by  the  authorities  of  the  United  States.     [R.  8.] 

Act  of  Jan.  22,  1853,  ch.  24, 10  Stat.  L.  152. 

Sec.  2222.  [Gontinuance  of  duties  after  expiration  of  commission.] 
Every  surveyor-general,  register,  and  receiver,  except  where  the  President 
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sees  cause  otherwise  to  determine,  is  authorized  to  continue  in  the  uninter- 
rupted discharge  of  his  regular  official  duties,  after  the  day  of  expiration  of 
his  commission,  and  until  a  new  commission  is  issued  to  him  for  the  same 
office,  or  until  the  day  when  a  successor  enters  upon  the  duties  of  such 
office ;  and  the  existing  official  bond  of  any  officer  so  acting  shall  be  deemed 
good  and  sufficient,  and  in  force,  until  the  date  of  the  approval  of  a  new 
bond  to  be  given  by  him,  if  recommissioned,  or  otherwise,  for  the  additional 
time  he  may  so  continue  officially  to  act,  pursuant  to  the  authority  of  this 
section.    [R.  8.] 

Act  of  March  3,  1853,  ch.  146,  10  Stat.  L.  247. 

Sec.  2223.  [General  duties  of  sury^on-general.]  Every  surveyor- 
general  shall  engage  a  sufficient  number  of  skillful  surveyors  as  his 
deputies,  to  whom  he  is  authorized  to  administer  the  necessary  oaths  upon 
their  appointments.  He  shall  have  authority  to  frame  regulations  for  their 
direction,  not  inconsistent  with  law  or  the  instructions  of  the  General 
Land-Office,  and  to  remove  them  for  negligence  or  misconduct  in  office. 

Second.  He  shall  cause  to  be  surveyed,  measured,  and  marked,  without 
delay,  all  base  and  meridian  lines  through  such  points  and  perpetuated  by 
such  monuments,  and  such  other  correction  parallels  and  meridians  as 
may  be  prescribed  by  law  or  by  instructions  from  the  General  Land-Office, 
in  respect  to  the  public  lands  within  his  surveying-district,  to  which  the 
Indian  title  has  been  or  may  be  hereafter  extinguished. 

Third.  He  shall  cause  to  be  surveyed  all  private  land-claims  within  his 
district  after  they  have  been  confirmed  by  authority  of  Congress,  so  far  as 
may  be  necessary  to  complete  the  survey  of  the  public  lands. 

Fourth.  He  shall  transmit  to  the  register  of  the  respective  land-offices 
within  his  district  general  and  particular  plats  of  all  lands  surveyed  by 
him  for  each* land-district;  and  he  shall  forward  copies  of  such  plats  to  the 
Commissioner  of  the  General  Land-Office. 

Fifth.  He  shall,  so  far  as  is  compatible  with  the  desk-duties  of  his  office, 
occasionally  inspect  the  surveying  operations  while  in  progress  in  the 
field,  sufficiently  to  satisfy  himself  of  the  fidelity  of  the  execution  of  the 
work  according  to  contract,  and  the  actual  and  necessary  expenses  incur- 
red by  him  while  so  engaged  shall  be  allowed ;  and  where  it  is  incompatible 
with  his  other  duties  for  a  surveyor-general  to  devote  the  time  necessary 
to  make  a  personal  inspection  of  the  work  in  progress,  then  he  is  authorized 
to  depute  a  confidential  agent  to  make  such  examination;  and  the  actual 
and  necessary  expenses  of  such  person  shall  be  allowed  and  paid  for  that 
service,  and  five  dollars  a  day  during  the  examination  in  the  field;  but 
such  examination  shall  not  be  protracted  beyond  thirty  days.;  and  in  no 
case  longer  than  is  actually  necessary;  and  when  a  surveyor-general,  or 
any  person  employed  in  his  office  at  a  regular  salary,  is  engaged  in  such 
special  service,  he  shall  receive  only  his  necessary  expenses  in  addition 
to  his  regular  salary.     [R.  8.] 


Act  of  May  18,  1796,  ch.  29,  1  Stat.  L.  404;  Act  of  April  29,  1816,  ch. 
\j.  325;  Act  of  March  3,  1831,  ch.  116,  4  Stat.  L.  492;  Act  of  March  3,  1 

irk     cix.j.       ▼        r*  M  f       r»jW 


151,  3  SUt. 
L.  325;  Act  of  March  3,  1831,  ch.  116,  4  Stat.  L.  492;  A'ct  of  March  3,  1853,  ch.  146, 
10  Stat.  L.  245,  247. 

Further  provisions  relating  to  the  duties  of  the  surveyor-f^eneral  of  Alaska  were 
made  by  the  Act  of  March  2,  1907,  ch.  2537,  §  4,  given  in  Alaska,  vol.  1,  p.  328. 
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Basis  of  United  States  system  of  sar- 
veya.— "  The  Act  of  May  18,  179ff,  the  first 
to  authorize  a  sale  of  the  domain  ceded 
by  Virginia,  is  the  basis  of  our  present 
rectangular  system  of  surveys.  That  Act 
required  every  surv^or  to  note  in  his 
field-hook  the  true  situation  of  all  mines, 
salt  licks,  and  salt  springs,  and  reserves 
for  the  future  disposal  of  the  United 
States  a  well-knowTi  salt  spring  on  the 
Scioto  river,  and  every  other  salt  spring 
which  should  be  discovered."  Morton  v. 
Nebraska,  (1875)  21  Wall.  660,  22  U.  8. 
(L.6d.)  639. 

The  rule  of  conduct  for  all  surveyors- 
general  and  their  deputies,  prescribed  by 
the  Act  of  May  8,  1796,  ch.  29,  was  con- 
tinued in  all  the  subsequent,  statutes  on 
the  subject.  Morton  v.  Nebraska,  ( 1875 ) 
21  Wall.  660,  22  U.  S.  (L.  ed.)  689. 

Power  to  appoint  deputies. —  Prior  to 
the  Act  of  May  30,  1862,  section  86,  the 
surveyor-general  had  by  law  general  au- 
thority to  contract  with  his  deputies,  and 
it  was  not  necessary  that  the  instructions 
of  his  superior,  the  commissioner  of  the 
general  land  office,  should  be  made  a  part 
of  the  contract  or  that  the  contract  should 
be  approved  by  the  commissioner.  Mc- 
Kee  V,  U.  S.,  (1865)  1  Ct.  CI.  336. 

And  the  surveyor  had  the  power  to  fix 
the  compensation  of  his  deputies  by  con- 
tract with  them,  provided  that  the  whole 
expense  of  surveying  did  not  exceed  three 
dollars  per  mile.  While  the  law  made  it 
the  duty  of  the  surveyor  to  fix.  the  com- 
pensation of  the  deputy  surveyors,  chain- 
carriers  and  axemen,  the  government  sanc- 
tioned an  arrangement  whereby  the  sur- 
veyor made  a  contract  with  the  deputy  for 
the  entire  work,  permitting  the  latter  to 
choose  his  chaincarriers  and  axemen. 
(1824)  1  Op.  Atty.-Gen.  661. 

Condnsiveness  of  survey. —  There  is 
nothing  in  the  statute  that  requires  the 
approval  of  the  commissioner  of  the  gen- 
eral land  office  before  a  surveyor-general *8 
survey  of  public  land  becomes  final  and  the 
plats  made  by  him  authoritative.  When 
the  survey  is  correct,  it  Iwcomes  final  and 
effective  when  it  is  filed  in  the  local  land 
office  by  the  surveyor.  Frasher  v. 
O'Connor,  (1885)  115  U.  S.  102,  5  S.  Ot. 
1141,  29  U.  S.  (L.  ed.)  311;  Tubbs  v. 
Wilhoit,  (1891)  138  U.  S.  134,  11  S.  Ct. 
279,34  U.  S.  (L.  ed.)  887. 

Ssrvey  necessary  to  sever  land  from 
public  domain. —  Land  pre-empted  is  not 
severed  from  the  public  domain  until  the 
surveyor-general  files  the  plat  and  notice 
with  the  recorder  of  land  titles;  and  this 
is  true  though  the  pre-empt  or  has  done 
everything  required  of  him  by  law,  and  is 
without  legal  means  to  compel  the  sur- 
veyor-general to  perform  the  duty  imposed 
on  him  by  statute.  Hot  Springs  Cases, 
11874)  loot.  CI.  289. 

"Lands  subject  to  et^uitable  claims 
within    the    territory    acquired    by    the 


United  States  from  Spain  under  the  treaty 
of  1819,  requiring  survey  and  confirmation 
by  the  United  States,  are,  until  the  ap- 
proved survey,  confirmation,  or  patent 
issued,  part  of  the  public  domain.'* 
Perkins  v.  Vincent,  (1895)  47  La.  Ann. 
579,  17  So.  126. 

Surveyor-general's  approval  of  plats. — 
The  surveyor -general's  approval  of  plats 
of  land  surveyed  is  a  sufficient  authentic 
cation  of  both  the  8urv(iy  and  the  plats. 
No  indispensable  form  of  approval  has 
been  prescribed.  The  substance  and  spirit 
of  the  whole  policy  in  respect  to  approvals 
is  that  the  surveyor  shall  not  only  cause 
the  land  to  be  surveyed  and  platted,  but 
shall  see  to  it  and  'satisfy  himself  that 
the  plats  correspond  with  the  field  notes, 
and  when  satisfied  transmit  the  plats  to 
the  proper  offices.  (1841)  3  Op.  Atty.- 
Gen.  697. 

Survey  beyond  surveyor's  jurisdiction. — 
Under  the  provisions  of  the  Act  of  March 
3,  1831^  ordering  the  appointment  of  a 
surveyor-general  of  the  state  of  Louisiana, 
on  whom  should  devolve  the  duties  in  that 
state  formerly  imposed  on  the  surveyor  of 
lands  south  of  Tennessee,  it  was  held  that 
a  surve}'  approved  by  the  latter  official, 
after  the  termination  of  his  authority, 
was  invalid  as  against  a  survey  made  by 
the  new  official.  Jouidan  v.  Barrett, 
(184ff)  4  How.  169,  11  U.  S.  (L.  ed.)  92i. 

Survey  of  land  in  Louisiana  Purchase. — 
CJongress,  in  providing  for  the  confirma- 
tion of  the  title  to  land  included  in  the 
Louisiana  Purchase  and  held  by  claimants 
under  valid  French  or  Spanish  grants,  also 
provided  that  the  limits  of  each  grant 
should  be  definitely  ascertained  before 
final  confirmation;  and  it  was  within  the 
scope  of  the  duties  of  the  surveyor-general 
to  nuike  the  necessary  surveys  for  such 
purpose.  Menard  v.  Massey,  (1850)  8 
How.  293,  12  U.  S.  (L.  ed.)  1085;  West  v. 
Cochran,  (1854)  17  How.  403,  15  U.  S.  (L. 
ed.)  110;  Maguire  v.  Tvler,  (1869)  8 
Wall.  660,  19  U.  8.   (L.  ed.)  320. 

Resurvey  by  ''confidential  agent" — 
When  the  land  department  sets  aside  a 
survey  because  it  does  not  conform  to  the 
decree  of  confirmation,  and  orders  the 
surveyor-general  to  cause  a  new  survey  to 
be  made,  it  seems  that  he  may,  under  the- 
provisions  of  Act  of  March  3,  1853,  ch. 
145,  sec.  10,  depute  a  "  confidential  agent  " 
to  make  a  personal  examination  oif  the 
land,  and  report  upon  the  correctness  of 
the  survey  and  its  conformity  with  tht- 
calls  mentioned  in  the  dc-cree.  U.  S.  v. 
Hancock,   (N.  D.  Cal.  1887)   30  Fed.  851. 

A  contract  entered  into  in  behalf  of  the 
United  States  by  the  surveyor-general  of 
Missouri  and  Illinois,  with  one  of  his 
deputy  surveyors,  for  the  surveying  of  the 
public  lands,  wa.s  held  to  be  the  contract 
of  the  Ii^nited  States  government  and  not 
of  the  .survevor-gcneral.  Reed  t?.  Conway, 
(1857)   26  Mo.  13. 
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Sec.  2224.  [Seals  of  surveyors-general  of  Califomia,  Oregon,  and 

Louisiana;  transcripts  from  records  of.]  The  official  seals  heretofore 
authorized  to  be  provided  for  the  offices  of  the  surveyors-general  of  Ore- 
gon, California,  and  Louisiana  shall  continue  to  be  used ;  and  any  copy  of 
or  extract  from  the  plats,  field-notes,  records,  or  other  papers  on  file  in 
those  offices,  respectively,  when  authenticated  by  the  seal  and  signature 
of  the  proper  surveyor-general,  shall  be  evidence  in  all  cases  in  which  the 
original  would  be  evidence.     [B.  8,] 

Act  of  March  3,  1863,  ch.  145,  10  Stat.  L.  245,  248. 
See  the  notes  to  E.  S.  sec.  2207,  supra,  p.  504. 


Authentication  of  records  in  register's 
office. —  The  record-s  which  the  surveyor- 
general  may  authenticate  for  evidential 
purposes  are  only  those  on  file  in  his 
office.  Hence,  when  the  regi  after  is  cus- 
todian of  a  map,  he,  and  not  the  surveyor- 
general,  is  the  proper  official  to  give  a 
certified  copy  thereof.  Goodwin  v.  Mc- 
Cabe,  (1888)  75  Cal.  584,  17  Pac.  705. 

Form  of  certificate. —  In  Young  r.  Emer- 
son, (1861)  18  Cal.  416,  an  early  case,  it 
appeared  that  in  ejectment,  the  plaintiff 
relying  upon  a  .Mexican  grant  and  a 
decree  of  the  United  States  Board  of  Land 
Commissioners,  oflfered  in  evidence  a  copy 
of  the  decree  taken  from  the  office  of  the 
United  Statea  surveyor-general,  with  a 
certificate  by  the  surveyor -general  that 
"  the  foregoing  is  a  correct  copy  of  the 
decree  of  confirmation  made  by  said  Board 


of  Commissioners  in  the  case  therein  men- 
tioned, together  with  the  indorsements 
thereon,  as  the  same  is  on  file  in  my 
office;"  defendant  objecting  that  the  copy 
was  not  property  certified.  It  was  held 
that  the  certificate  sufficiently  complied 
with  the  statute  then  in  force,  the  terms 
of  which  did  not  have  to  be  literally 
pursued. 

In  National  Water,  etc.,  Co.  v.  Clarkin, 
(I860)  14  Cal.  544,  a  certificate  of  the 
surveyor -general  that  a  paper  purporting 
to  be  a  copy  of  a  Mexican  grant  from 
the  United  States  surveyor-general's  office, 
was  "  a  true  and  accurate  copy  of  a 
documojit "  on  file  in  his  office  was  suffi- 
cient was  not  duly  authenticated,  it  being 
conceded  that  such  document  was  the  orig- 
inal grant. 


Sec.  2225.  [Transcripts  from  records  of  Louisiana.]  Any  copy  of  a 
plat  of  survey,  or  transcript  from  the  records  of  the  office  of  surveyor- 
general  of  Louisiana,  duly  certified  by  him,  shall  be  admitted  as  evidence 
in  all  the  courts  of  Uie  United  States  and  the  Territories  thereof.  [B.  8.] 

Act  of  March  3,  1831,  ch.  116,  4  Stat.  L,  493. 
See  the  notes  to  R.  S.  sec.  2207,  supra,  p.  604. 


Certification — by  whom  made. —  Tn  Mil- 
landon  v.  McDonough,  (1841)  18  La.  102, 
it  was  held  that  the  surveyor-general  and 
not  the  register  has  authority  to  certify 
township  maps  to  make  them  legal  evi- 
dence. But  in  Bootner  v.  Scott,  (1842)  1 
Hob.  (La.)  546,  it  was  held  that  a  copy 
of  a  survey,  certified  by  the  register  of  a 
land  office  of  the  United  States  to  be  a 
correct  transcript  of  the  original  survey 
in  his  office,  was  admi.9Bib]e  in  evidence, 
and  that  the  copy  was  properly  certified 


by  the  officer  having  the  custody  of  the 
original. 

Fees. —  By  virtue  of  R.  S.  sec.  1766,  see 
title  Public  Officers  and  Employixs, 
post,  this  volume,  the  surveyor-general  of 
Louisiana  was  held  not  entitled  to  fees  for 
furnishing  copies  of  plat  of  surveys,  and 
transcripts  from  the  records  of  his  office  to 
various  individuals  requiring  them.  Lewis 
t\  U.  S.,  (1917)  244  U.  S.  134,  37  S.  Ct. 
570,  61  U.  S.  (L.  ed.)  1039,  affirming 
(1915)  60Ct.  CI.  226. 


Sec.  2226.  [Olerk-hire,  allowance  of,  to  surveyors-general.]     There 

shall  be  allowed  for  the  offices  of  the  several  surveyors-general,  for  clerk- 
hire  therein,  such  sums  as  may  be  appropriated  for  the  purpose  by  Con- 
gress from  year  to  year.    [B,  8.] 

Appropriations  for  clerk  hire,  rent,  office  expenses,  etc.,  are  contained  in  the  annual 
appropriation  Acts.  The  provision  for  the  fiscal  year  ending  June  30,  1916,  is  con- 
tained in  Lcfrislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915, 
ch.  141,  §  1,  oS  Stat.  L.  1034,  which  contained  a  further  provision,  as  did  aimilar  Acts 
for  preceding  years,  as  follows: 


PUBLIC  LANDS  511 

"  Expenses  chargeable  to  the  foregoing  appropriations  for  clerk  hire  and  incidental 
expenses  in  the  offices  of  the  surveyors  general  shall  not  be  incurred  by  the  respective 
surveyors  general  in  the  conduct  of  said  offices,  except  upon  previous  specific  authoriza- 
tion by  the  Commissioner  of  the  General  Land  Office." 

See  the  note  to  the  preceding  R.  S.  sec.  2226. 

ActiuU   expenses. —  In   Burr   !?.   U.    S.,  and  custody  of  public  property  after  he 

(1866)  2  Ct.  CI.  217,  it  was  held  that  the  had  been  removed  from  office,  was  entitled 

rarveyor-general  of  the  then  territory  of  to  his  actual  expenses. 
Utah,  who  was  compelled  to  retain  the  care 

Sec.  2227.  [Office-rent,  allowance  of,  to  surveyors-general.]  There 
shall  be  allowed  for  office-rent,  fuel,  books,  stationery,  and  other  incidental 
expenses  of  the  several  offices  of  surveyors-general  such  sums  as  may  be 
appropriated  for  the  purpose  by  Congress,  from  year  to  year.    [jB.  8.] 

See  the  note  to  the  preceding  R.  S.  sec.  2226. 

Sec.  2228.  [Duties  of  register  and  receiver  performed  by  surveyor- 
general.]  The  President  is  authorized,  in  any  case  where  he  thinks  the 
public  interest  may  require  it,  to  transfer  the  duties  of  register  and  receiver 
in  any  district  to  the  surveyor-general  of  the  surveying-district  in  which 
such  land-district  is  located.    [B.  8.] 

Act  of  May  30,  1862,  ch.  89,  12  Stat.  L.  410. 

Sec.  2229.  [Official  papers,  etc;,  in  office  of  surveyor-general  of  Cali- 
fomia ;  copies  thereof.]  All  official  books,  papers,  instruments  of  writing, 
documents,  archives,  official  seals,  stamps,  or  dies,  which  have  been  hereto- 
fore authorized  by  law  to  be  collected  and  deposited  in  the  surveyor- 
general's  office  in  California,  shall  be  safely  and  securely  kept  by  such 
surveyor-general  in  the  archives  of  his  office;  and  copies  thereof,  authen- 
ticated by  the  surveyor-general  under  his  seal  of  office,  shall  be  evidence  in 
all  cases  where  the  originals  would  be  evidence.    [jB.  8.] 

Act  of  May  18,  1868,  ch.  39,  11  Stat.  289. 

Sec.  2230.  [Bond  of  deputy  surveyor.]  Every  deputy-surveyor  shall 
enter  into  bond,  with  sufficient  security,  for  the  faithful  performance  of  all 
surveying  contracts  confided  to  him;  and  the  penalty  of  the  bond,  in  each 
case,  shall  be  double  the  estimated  amount  of  money  accruing  under  such 
contracts,  at  the  rate  per  mile  stipulated  to  be  paid  therein.  The  sufficiency 
of  the  sureties  to  all  such  bonds  shall  be  approved  and  certified  by  the 
proper  surveyor-general.     [B.  8.] 

Act  of  March  3,  1831,  ch.  116,  4  Stat.  L.  493;  Act  of  March  3,  1853,  ch.  145,  10  Stat. 
L.  247. 

Sec.  2231 .  [Oath  of  deputy  surveyor.]  The  surveyors-general,  in  addi- 
tion to  the  oath  now  authorized  by  law  to  be  administered  to  deputies  on 
their  appointment  to  office,  shall  require  each  of  their  deputies,  on  the 
return  of  his  surveys,  to  take  and  subscribe  an  oath  that  those  surveys  have 
been  faithfully  and  correctly  executed,  according  to  law  and  the  instruc- 
tions of  the  surveyor-general.    [B,  8.] 

Act  of  Aug.  8,  1846,  ch.  106,  9  Stat.  L.  79. 

By  whom  administered. —  In  U.  S.  v.  U.  S.  (L.  ed.)  97,  it  was  held  that  a 
Hall,  (1889)  131  U.  S.  60,  9  S.  Ct.  663,  33       notary  public   had  no   authority   to   ad- 
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minister  an  oath  to  a  deputy  surveyor  in  68,  9  S.  Ct.   664,  33  U.  S.    (L.  ed.)    75, 

regard  to  the  manner  in  which  he  fulfilled  it   was    held    that    a   commissioner    of    a 

a  contract  for  surveying  public  land.  Circuit  Court  had  no  authority  to  admin- 

And  in  U.  S.  v.  Reilly,  ( 1889 )  131  U.  S.  ieter  an  oath  to  a  deputy  surveyor. 

Sec.  2232.  [Suit  on  bond  of  deputy  surveyor — lien  of.]  The  district 
attorney  of  the  United  States,  in  whose  district  any  false,  erroneous,  or 
fraudulent  surveys  have  been  executed,  shall,  upon  the  application  of  the 
proper  surveyor-general,  immediately  institute  suit  upon  the  bond  of  such 
deputy ;  and  the  institution  of  such  suit  shall  act  as  a  lien  upon  any  prop- 
erty owned  or  held  by  such  deputy,  or  his  sureties,  at  the  time  such  suit 
was  instituted.     [B.  S.] 

Act  of  Aug.  8,  1846,  eh.  106,  9  Stat.  L.  79. 

Sec.  2233.  [Penalty  for  default  of  deputy.]  In  the  event  of  the  failure 
of  a  deputy  in  Louisiana  to  comply  with  the  terms  of  his  contract,  unless 
such  failure  be  satisfactorily  shown  by  him  to  have  arisen  from  causes 
beyond  his  control,  he  shall  forfeit  the  penalty  of  his  bond  on  due  process 
of  law,  and  ever  afterward  be  debarred  from  receiving  a  contract  for 
surveying  public  lands.     [R,  S,] 

Act  of  March  3,  1831,  eh.  Uff,  4  Stat.  L.  493. 
See  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 


[Office  of  surveyor-general  of  Kansas  abolished.]     •    •    •    and  the 

office  of  the  surveyor-general  of  Kansas  is  hereby  abolished  from  and  after 
the  thirtieth  of  September  next.     [19  Stat.  L.  121.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  31,  1876,  ch.  246. 
See  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 


[Transfer  to  Nebraska  and  Iowa  of  records  of  land  surveys  —  office  of 
surveyor  general  abolished  —  safe  keeping  of,  and  access  to,  records.] 

•  *  •  That  the  Secretary  of  the  Interior  be  and  is  hereby,  authorized  to 
transfer  to  the  Secretary  of  State  of  the  States  of  Nebraska  and  Iowa,  or  to 
such  officers  as  may  be  entitled  to  receive  them,  the  field-notes,  records,  and 
^ther  papers  appertaining  to  land  surveys  in  said  States  which  are  now 
stored  in  the  district  land-office  at  Lincoln,  Nebraska;  and  the  office  of 
surveyor-general  for  the  district  of  Nebraska  and  Iowa  is  hereby  abolished : 
Provided,  That  the  aforesaid  field-notes,  maps,  records,  and  other  papers 
pertaining  to  the  State  of  Nebraska  shall  not  be  delivered  to  the  proper 
authorities  until  said  State  shall  have  provided  by  law  for  the  safe  keeping 
of  the  same  as  public  records,  and  for  the  allowance  of  free  access  to  field- 
notes,  maps,  records,  and  other  papers  by  the  authorities  of  the  United 
States,  as  provided  by  section  twenty-two  hundred  and  twenty-one  of  the 
Revised  Statutes  of  the  United  States,  the  State  of  Iowa  having  heretofore 
enacted  the  requisite  legislation.     [25  Stat,  L.  525.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Oct.  2,  1888,  ch.  1069. 

See  the'  note  to  R.  S.  sec.  2207,  supra,  p.  504. 

R.  S.  sec.  2221  mentioned  in  the  text  is  given  supra,  p.  607. 
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An  Act  To  create  the  office  of  gurveyor-general  in  the  States  of  Nortti 

Dakota  and  South  Dakota. 

[Act  of  April  10,  1890,  ch.  77,  26  Stat.  L,  53.] 

[Sec.  1.]   [Surveyon-general  for  North  Dakota  and  South  Dakota.] 

That,  there  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  surveyor-general  each  for  the  States  of 
North  Dakota  and  South  Dakota,  embracing,  respectively,  one  surveying 
district.    [26  Stat.  L.  53.] 

See  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 

Sec.  2.  [Salaries.]  That  the  surveyors-general  of  North  and  South 
Dakota  shall  each  receive  a  salary  at  the  rate  of  two  thousand  dollars  per 
annum.    [26  Stat.  L.  53.] 

Ab  to  salaries  see  the  note  to  R  S.  see.  2207,  aupray  p.  604. 


[Sec.  1.]  [Consolidation  of  offices  of  surveyors-general.]  •  •  •  That 
hereafter  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and 
directed,  whenever  practicable,  to  consolidate  the  offices  of  two  or  more 
surveyor-generals  into  one  office,  and  in  cases  of  such  consolidation,  in  the 
discretion  of  the  Secretary,  the  surveyor-general  appointed  in  charge  of  a 
consolidated  office  may  be  paid  a  salary  not  exceeding  two  thousand  five 
hmidred  dollars  per  annum,  from  the  sums  appropriated  respectively  for 
the  salaries  of  the  surveyors-general  whose  offices  may  be  consolidated 
hereunder.     [27  Stat.  L.  709.] 

This  is  from  the  Legislative,  ESxecutiye,  and  Judicial  Appropriation  Act  of  March  3, 
1893,  ch.  211. 
As  to  salaries  see  the  note  to  R.  S.  sec.  2207,  supra,  p.  504. 


[Sec.  1.]  [Fund  available  for  stationery,  rent,  etc.]  •  •  •  That  the 
stationery  and  drafting  instruments  hereafter  purchased  for  exclusive  use 
in  the  offices  of  the  surveyors-general  in  the  preparation  of  plats  and  field 
notes  of  mineral  surveys,  as  also  the  rent  of  additional  quarters  that  may 
he  necessary  for  the  execution  of  such  work,  shall  be  paid  for  out  of  the 
fund  created  by  deposits  made  by  individuals  to  the  credit  of  the  United 
States  to  cover  the  cost  of  office  work  on  such  mineral  surveys.  [31  Stat.  L. 
1003.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March 
3,  1901,  ch.  830. 
See  the  note  to  R.  8.  sec.  2226,  supra,  p.  504. 


[Seo.  1.]  [Minnesota,  North  Dakota  and  Louisiana  —  offices  of  sur- 
veyors-general—  work  of  discontinued  offices.]  *  *  *  To  enable  the 
Secretary  of  the  Interior  to  complete  the  unfinished  drafting  and  field-note 
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writing  pertaining  to  surveys  in  the  States  of  Minnesota,  North  Dakota,  and 
Louisiana,  caused  by  the  discontinuance  of  the  oflSces  of  the  surveyors- 
general  in  those  States,  six  thousand  five  hundred  dollars.  [35  Stat.  L. 
987.] 

ThiB  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 


EfiEect  of  Act.— In  Lewis  v,  U.  S., 
(1917)  244  U.  S.  134,  37  S.  Ct.  570,  61 
U.  S.  (L.  ed.)  1039,  affirming  (1915)  60 
Ot.  CI.  226,  it  was  held  that  the  Sundry 
Civil  Appropriation  Act  of  March  4,  1909, 
had  the  eflfect  of  abolishing  by  implication 
the  office  of  surveyor-general  in  Louisiana. 
The  court  said:  "In  the  Sundry  Civil 
Appropriation  Act  of  March  4,  1909,  35 
Stat.  945,  987,  it  was  provided:  *To 
enable  the  Secretary  of  the  Interior  to 
complete  the  unfinished  drafting  and  field- 
note  writing  pertaining  to  surveys  in  the 
states  of  Minnesota,  North  Dakota,  and 
Louisiana,  caused  by  the  discontinuance 
of  the  offices  of  surveyors-general  in  those 
states,  six  thousand  and  five  hundred 
dollars.'  And  in  the  appropriation  bill 
for  that  year  Congress  made  no  provision, 
such  as  had  been  customary  in  former 
years,  for  salaries  of  these  officials.  The 
Court  of  Claims  held  that  this  act  was 


effectual  to  abolish  the  office  of  surveyor- 
general  for  Louisiana.  We  deem  that  a 
correct  conclusion.  It  is  true  that  repeals 
by  implication  are  not  favored.  The  re- 
pugnancy between  the  latter  act  upon  the 
same  subject  and  the  former  legislation 
must  be  such  that  the  first  act  cannot 
stand  and  be  capable  of  execution  con- 
sistently with  the  terms  of  the  later  enact- 
ment. As  we  view  it,  such  conflict  does 
appear  in  this  .instance.  It  must  be 
assumed  that  Congress  was  familiar  with 
the  action  of  the  executive  department 
undertaking  to  terminate  the  office,  and 
when  Congress  acted  upon  the  assumption 
that  the  office  was  abolished  and  provided 
for  the  unfinished  work  pertaining  to  the 
surveys,  *  caused  by  the  discontinuance ' 
of  the  office,  such  action  was  tantamount 
to  a  direct  repeal  of  the  act  creating  the 
office  and  had  the  effect  to  abolish  it." 


[Seg.  1.]  [Details  of  clerks  —  office  of  surveyor  general — traveling 
expenses  —  report.]  •  •  •  The  Secretary  of  the  Interior  is  authorized 
to  detail  temporarily  clerks  from  the  office  of  one  surveyor  general  to 
another  as  the  necessities  of  the  service  may  require  and  to  pay  their  actual 
necessary  traveling  expenses  in  going  to  and  returning  from  such  office 
out  of  the  appropriation  for  surveying  the  public  lands.  A  detailed  state- 
ment of  traveling  expenses  incurred  hereunder  shall  be  made  to  Congress 
at  the  beginning  of  each  regular  session  thereof.     [38  Stat.  L.  1035.] 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  4, 
1915,  ch.  141. 

This  superseded  a  provision  of  the  Act  of  July  16,  1914,  ch.  141,  S  h  38  Stat.  L. 
494,  reading  as  follows: 

"  The  Secretary  of  the  Interior  is  hereby  authorized  to  detail  temporarily  clerks  from 
the  office  of  one  surveyor  general  to  another  as  the  necessities  of  the  service  may 
require." 


m.    REGISTERS  AND  RECEIVERS 

Sec.  2234.  [Appointment  of  registers  and  receivers  —  their  duties  — 
liability  on  bond.]  There  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  a  register  of  the  land  office  and 
a  receiver  of  public  moneys  for  each  land  district  established  by  law,  who 
shall  have  charge  of  and  attend  to  the  sale  of  public  and  Indian  lands 
within  their  respective  districts,  as  provided  by  law  and  official  regulations, 
and  receivers  shall  be  accountable  under  their  official  bonds  for  the  proceeds 
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of  such  sales,  and  for  all  fees,  commissions,  or  other  moneys  received  by 
them  under  any  provision  of  law  or  official  regulation.     [22.  S,] 

See  all  Acts  establishing  land  districts. 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1898,  ch.  10,  30 
Stat.  L.  234.  The  amendment  consists  in  the  addition  of  all  matter  after  the  words 
"for  each  land  district  established  by  law." 

"The  House  committee  in  reporting  the  bill,  said  (H.  R.  Rep.  132):  'Under  the 
recent  decision  of  the  United  States  courts  it  has  been  held  that  the  sureties  on 
receivers'  bonds  are  not  liable  or  responsible  to  the  United  States  if  their  principals 
fail  to  pay  over  or  account  for  the  proceeds  of  sales  of  Indian  lands.  By  the  passage 
of  this  bill  the  provisions  of  such  bonds  must  cover  such  funds  or  proceeds  of  sales  of 
such  land«.'**    Compilers'  note,  2  Supp.  R  S.  726. 

Sections  2254r-2247  constitute  chapter  2,  entitled  "  Registers  and  Receivers "  of  title 
92  of  the  Revised  Statutes. 


When  appointment  of  register  or  re- 
ceiver authorized. —  In  (1810)  1  'Op. 
Altv.-Gen.  290*  it  was  Raid  that  the  Presi- 
dent  could  not  appoint  registers  and  re- 
ceivers for  tho  land  districts  until  there 
should  be  sufficient  land  surveyed  to  au- 
thorize the  opening  of  land  offices. 

When  register  may  act  by  deputy. — A 
mere  ministerial  or  clerical  duty  of  a 
register  may,  as  in  the  case  of  public 
officers  generally,  l)e  performed  by  a 
deputy,  but  a  judicial  act  may  not. 
Hunter  t?.  Hemphill,  6  Mo.  106. 

Receiver  as  public  officer. —  The  re- 
ceivers of  public  moneys  in  the  United 
States  land  offices,  are  public  officers, 
whose  appointments  will  be  judicially  rec- 
ognized in  state  courts.  Bullock  t?.  Wil- 
flon,  (1837)  6  Pet.  (Ala.)  338. 

De  facto  register. —  In  Jeffords  v.  Hine, 
(1886)  2  Ariz.  162,  11  Pac.  361,  a  re- 
ceiver who  was  also  discharging  the  duties 
and  powers  of  register  by  virtue  of  some 
sort  of  designation  by  the  land  depart- 
ment was  held  in  a  collateral  proceeding 
to  he  a  de  facto  register. 

Judicial  character  of  decisions. —  It  was 
said  in  an  early  opinion  of  the  Attorney- 
General  that  decisions  of  registers  and  re- 
ceivers upon  the  facts  offerei  to  establish 
pre-emption  rights,  tmder  the  Act  of  May 
29,  1830,  were  conclusive  as  such  persons 
acted  in  a  judicial  capacity  in  weighing 
and  deciding  upon  the  sufficiency  of  the 
evidence  offered;  and  that  although  they 
were  to  observe  the  rules  prescribed  by 
the  commissioner  of  the  land  office,  they 
could  not  be  compelled  to  act  upon  any 
judgment  but  their  own. 

Evidence  to  prove  official  acts. —  In  Car- 
man V.  Johnson,  (1850)  29  Mo.  84,  it  was 
held  that  the  official  correspondence  of  the 
general  land  office  and  of  the  register  and 
receiver  of  the  United  States  land  office 
is  admissible  in  evidence  to  prove  the 
official  acts  of  those  officers. 

Military  bounty-land  warrants. —  It  is 
the  duty  of  a  register  of  a  land  office  to 
receive  the  register's  fees  from  the  locators 
of  military  bounty-land  warrants,  upon 
their  being  located  on  the  public  lands 
nibject  to  private  entry  by  such  warrants. 
If  the  register  receivee  such  fees,  his  neg- 


lect and  refusal  to  pay  over  to  the  United 
States  the  surplus  beyond  the  compensa- 
tion to  which  he  is  entitled  by  law  is  a 
breach  of  the  condition  of  his  official  bond, 
both  as  respects  himself  and  the  securities 
on  the  bond,  and  the  United  States  is 
under  no  necessity  of  proceeding  against 
the  principal  on  the  bond  by  an  action  for 
money  had  and  received,  but  may  proceed 
directly  on  the  bond.  U.  S.  v.  Babbitt, 
(1877)  96  U.  S.  334,  24  U.  S.  (L.  ed.) 
480. 

Moneys  paid  by  pre-emptors. —  Potter 
V.  U.  S.,  (1882)  107  U.  S.  126,  1  S.  Ct. 
524,  27  U.  S.    (L.  ed.)   330. 

Money  deposited  by  entr3nnen. —  The 
official  bond  of  a  receiver  of  public  moneys 
covers  money  paid  to  the  receiver  by  an 
en  try  man  before  the  final  determination 
of  his  case,  as  money  so  paid  is  paid  to 
the  receiver  as  a  public  officer  of  the 
United  States,  and  not  as  the  agent  of 
the  entryman.  Smith  v.  U.  S.,  (1898) 
170  U.  S.  372,  18  S.  Ot.  626,  42  U.  S. 
(L.  ed.)  1074;  Meads  t?.  U.  S.,  (C.  C.  A. 
6th  Cir.  1897 )  81  Fed.  684,  54  U.  S.  App. 
150,  26  C.  C.  A.  229. 

Validity  of  bond  not  under  seal. — 
Where  a  person,  after  being  appointed  re- 
ceiver of  public  moneys  and  becoming  en- 
titled to  the  emoluments  of  that  office, 
executed  a  written  obligation  which  pur- 
ported to  be  a  bond  for  the  faithful  per- 
formance of  his  duties,  but  was  without 
seal,  it  was  held  that  the  obligation  was 
not  a  bond  within  the  Act  of  Congress, 
but  that  it  was  a  valid  contract  at  com- 
mon law,  as  it  was  supported  by  a  good 
consideration, —  the  consideration  being 
not  the  mere  appointment  to  office,  but  the 
emoluments  and  benefits  resulting  fr<»QL 
the  appointment;  and  that  inasmuch  as 
the  statute  did  not  prescribe  any  precise 
form  of  bond,  the  instrument  executed 
was  valid  and  binding  on  the  obligors. 
U.  S.  V.  Linn,  (1841)  15  Pet.  290,  10  U. 
8.   (L.  ed.)  742. 

Effect  of  prior  fraud  on  Talidity  of  bond. 
—  Where  the  condition  of  the  bond  is 
prospective,  the  instrument  is  not  rendered 
null  and  void  in  its  prospective  operation 
by  fraud  in  respect  to  past  transactions  — 
such  as  the  concealment  of  a  former  d»- 
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falcation  by  the  principal  from  the  sure- 
ties until  they  had  executed  the  bond. 
U.  S.  r.  Boyd,  ( 1847 )  5  How.  29,  12  U.  S. 
(L.  ed.)   36. 

Measure  of  sureties'  accountability. — 
The  obligators  on  an  oilicial  bond  of  a 
receiver  of  public  moneys  should  be  held 
to  a  strict  accountability.  Meads  r.  U.  S., 
(C.  C.  A.  6th  Cir.  1897)  81  Fed.  684,  54 
U.  S.  App.  150,  26  C.  C.  A.  229. 

Departmental  regulations  affecting  lia- 
bUity. —  Regulations  duly  promulgated  by 
the  Land  Department  have  the  force  of 
law,  in  a  limited  sense,  especially  when 
authorized  or  approved  by  Congress;  but 
after  a  receiver  has  given  his  official  bond, 
it  is  not  competent  to  enlarge  or  restrict 
by  such  regulations  the  rights  or  obliga- 
tions arising  from  the  bond  as  determined 
by  law  at  the  time  of  its  execution.  Meads 
r.  U.  S.,  (C.  C.  A.  6th  Cir.  1897)  81  Fed. 
084,  54  U.  S.  App.  150,  26  C.  C.  A.  229. 

Liability  for  money  collected  by  agent 
—  "If  a  public  officer  sees  fit  to  allow 
the  money  of  the  government  to  be  paid, 
during  his  absence  from  his  office,  into 
the  hands  of  his  agent,  it  is  a  good  pay- 
ment to  him,  and  the  risk  is  with  him 
afld  his  sureties  and  not  with  the  gov- 
ernment." Hence  it  is  no  defense  to  an 
action  on  a  receiver's  official  bond  that 
the  moneys  were  paid,  not  to  him,  but  to 
his  assistant  or  cashier.  Potter  r.  U.  S., 
(1882)  107  U.  S.  126,  1  S.  Ct.  624,  27  U. 
S.   (L.  ed.)   330. 

Period  of  sureties'  liability.—;- The  official 
bond  of  a  receiver  is  prospective  and  not 
retrospective.  Hence,  when  the  bond  is 
executed  some  time  after  the  appoint- 
ment of  the  receiver  and  his  entry  up>on 
the  discharge  of  his  duties,  the  sureties 
can  only  be  held  accountable  for  moneys 
in  the  receiver's  hands  at  the  date  of  the 
bond,  held  by  him  in  his  official  capacity 
in  trust  for  the  government,  and  not  for 
moneys  previously  appropriated  to  his 
own  use,  notwithstanding  the  fact  that 
the  bond  contains  a  recital  of  the  date  of 
his  appointment  to  office.  But  the  sure- 
ties are  liable  for  the  misappropriation 
of  a  sum  of  money  which  the  receiver 
held  in  trust  for  the  United  States  at  the 
time  of  the  execution  of  the  bond.  In 
such  case  it  matters  not  at  what  time  the 
moneys  were  received  if  after  the  re- 
ceiver's appointment  they  were  held  by 
him  in  trust  for  the  .United  States,  and 
continued  to  be  so  held  at  and  after  the 
date  of  the  bond.  U.  S.  v.  Boyd,  (1841) 
15  Pet.  187,  10  U.  S.  (L.  ed.)  706,  ap- 
proved in  U.  S.  V.  Boyd,  (1847)  5  How. 
29,  12  U.  S.  (L.  ed.)   36. 

"  There  may  have  been  no  breach  of  the 
bond  at  the  time  of  his  removal  from 
office,  but  the  liability  of  the  receiver  to 
account  remained,  and  the  bond  continued 
in  force  until  he  had  fully  accounted  and 
thus   had   fulfilled   all   the   conditions  of 


his  bond."  Smith  v.  U.  S.,  (1898)  17C 
U.  S.  372,  18  S.  Ct.  626,  42  U.  S.  (L.  ed.) 
1074.. 

The  sureties  on  a  receiver's  bond  can 
only  be  made  liable  for  moneys  received 
by  the  receiver  subsequently  to  the  date 
of  the  bond.  And  if  the  bond  bears  date 
some  months  after  the  official  term  of  the 
receiver  commenced,  the  declaration  is 
defective,  if  it  do  not  show  the  receipt  of 
the  money  after  the  date  of  the  bond,  and 
before  the  expiration  of  the  official  term 
of  the  receiver.  U.  S.  v.  Spencer,  (1S41) 
2  McLean  405,  27  Fed  Cas.  No.  16,368. 

The  estate  of  a  surety  for  a  receiver 
of  public  moneys  for  lands  is  liable  after 
the  death  of  such  surety,  for  the  faithful 
performance  by  the  receiver  of  his  duties 
until  the  end  of  his  term.*  (1822)  1  Op. 
Atty.-Gen.  573. 

Siureties  on  a  receiver's  bond  are  not 
bound  for  the  payment  of  sums  of  money 
coming  into  the  hands  of  the  receiver 
after  his  term  of  office  has  expired.  U. 
S.  t?.  Spencer,  (1840)  2  McLean  265,  27 
Fed.  Cas.  No.  16,367. 

In  (1851)  5  Op.  Atty.-Gen.  291,  it  was 
the  opinion  of  the  Attorney -General  that 
the  sureties  of  a  receiver  of  public  moneys 
appointed  by  the  President  during  a  re- 
cess of  the  Senate  was  liable  for  all 
moneys  received  by  him  up  to  the  end  of 
the  succeeding  session  of  the  Senate,  in 
cases  where  the  receiver  should  not  hav* 
previously  given  a  new  bond  as  required 
by  law  of  officers  nominated  to  and  con- 
firmed by  the  Senate  whilst  holding  un- 
der a  temporary  appointment.  It  was 
also  said  that  the  sureties  of  a  receiver 
of  public  moneys  who  was  acting  under 
a  temporary  appointment  made  by  and 
with  the  advice  of  the  Senate,  were  liable 
for  all  moneys  in  his  hands  on  the  day 
of  the  giving' of  their  bond,  and  which  he 
might  subsequently  receive,  to  the  extent 
of  its  penalty. 

Under  the  provisions  of  a  statute  ex- 
tending the  tenure  of  office  of  registers 
and  receivers,  and  continuing  the  liability 
of  the  sureties  on  their  official  bonds  dur- 
ing the  extended  terms,  the  sureties  on 
the  bond  of  a  receiver  and  register  are 
liable  for  a  default  of  their  principal  oc- 
curring after  the  expiration  of  his  orig- 
inal term  and  before  the  qualification  of 
his  successor.  U.  S.  v.  Jameson,  (1882) 
3  McCrary  (U.  S.)  620. 

Measure  of  sureties'  liability  for  re- 
ceiver's neglect  of  duties.— The  sureties 
of  a  receiver  of  public  moneys  are  re- 
sponsible for  any  neglect  of  the  receiver 
which  appertains  to  the  duties  of  his 
office.  But  the  government  cannot  pay 
an  extravagant  sum,  for  the  performance 
of  the  labor  neglected  by  the  receiver,  and 
charge  his  sureties  with  such  sum.  The 
government  in  such  case  is  however  en- 
titled to  recover  a  reasonable  compenaa- 
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tion  for  the  labor  performed.  U.  S.  v. 
Wann,  (1843)  3  McLean  179,  28  Fed. 
Cas.  Xo.  16,638. 

Liability  of  new  sureties. —  The  govern- 
ment cannot  apply  money  received  by  a 
receiver  of  public  moneys,  and  paid  over, 
after  the  date  of  the  bond,  in  discharge 
of  a  previous  defalcation,  to  the  prejudice 
of  the  new  sureties.  Myers  v.  U.  S., 
(1839)  1  McLean  493,  17  Fed.  Cas.  No. 
9,996. 

ConclosiTeness  of  receiver's  returns. — 
The  returns  of  the  receiver  to  the  Treas- 
ury Department  are  not  conclusive  evi- 
dence in  an  action  by  the  government 
against  the  sureties  upon  the  receiver's 
official  bond.  If  the  returns  show  that 
certain  sums  of  money  were  in  the  re- 
ceiv^-'s  hands  the  sureties  ir.ay  show  that 


such  was  not  the  case,  as  they  cannot  be 
concluded  by  a  fabricated  account  of  their 
principal  with  his  creditors.  'U.  S.  v. 
Boyd,  (1847)  6  How.  29,  12  U.  S.  (L.  ed.) 
36. 

Liability  for  money  seized  by  public 
enemy. —  Where  the  condition  of  a  re- 
ceiver's bond  was  broken  by  his  failure 
to  pay  into  the  treasury,  at  the  time  pre- 
scribed by  law,  the  moneys  collected  by 
him,  it  was  held  that  it  was  no  defense 
to  an  action  on  his  official  bond  that  the 
money  was  subsequently  seized  by  the  Con- 
federate government.  Bevans  v.  U.  S., 
(1872)  13  Wall.  66,  20  U.  S.  (L.  ed.)  631. 

Vacation  of  entry. —  In  McDaniel  v.  Or- 
ton,  (1848)  12  Mo.  12,  it  was  held  that  a 
register  and  receiver  had  no  authority  to 
permit  a  party  to  vacate  his  entry. 


Sec.  2235.  [Besidenee  of  register  and  reoeiver.]  Every  register  and 
receiver  shall  reside  at  the  place  where  the  land-oflSce  for  which  he  is 
appointed  is  directed  by  law  to  be  kept.    [R.  8.] 

See  all  Acts  establishing  land  districts. 

Sec.  2236.  [Bond  of  register  and  receiver.].  Every  register  and 
receiver  shall,  before  entering  on  the  duties  of  his  office,  give  bond  in  the 
penal  sum  of  ten  thousand  dollars,  with  approved  security,  for  the  faithful 
discharge  of  his  trust.     [B,  8,] 

Act  of  May  10,  1800,  ch.  63,  2  Stat.  L.  73,  75;  Act  of  March  3,  1853,  ch.  145,  10 
Sut.  L.  245. 

As  to  the  liability  of  registers  and  receivers  on  «ofTicial  bonds,  see  R.  S.  sec.  2234, 
Mpra,  p.  514. 

Sec.  2237.  [Salaries  of  register  and  receiver.]  Every  register  and 
receiver  shall  be  allowed  an  annual  salary  of  five  hundred  dollars.    [R.  8,] 

Act  of  April  20,  1818,  ch.  123,  3  Stat.  L.  466;  Act  of  May  30,  1862,  ch.  86,  12  Stat. 
L.  409. 

The  salaries  and  fees  of  Registers  and  Receivers  in  Alaska  were  fixed  by  an  Act  of 
May  14,  1898.  ch.  299,  S  12,  and  an  Act  of  March  2,  1907»  ch.  2537,  S  3,  given  in 
Alaska,  vol.  1,  pp.  323,  328. 


Implied  contract  to  pay  necessary  ex- 
penses.—  It  was  held  that  an  implied  con- 
tract existed  on  the  part  of  the  govern- 
ment to  reimburse  the  register  the  amount 
expended  by  him  for  office  rent,  where  it 
appeared  that  the  land  district  was  es- 
tablished by  law,  that  an  office  within  the 
district  was  required  for  the  transaction 
of  the  business  thereof  and  also  for  the 
iceeping  of  the  necessary  papers  and  files, 
and  that  the  amount  paid  for  the  rent 


was  reasonable  and  proper.  U.  S.  v. 
Swiggett,  (C.  C.  A.  9th  Cir.  1897)  83 
Fed.  97,  48  U.  S.  App.  547,  27  C.  C.  A. 
465,  affirming  (D.  C.  Mont.  1896)  78  Fed. 
456. 

And  this  implied  agreement  to  reim- 
burse the  register  has  been  held  to  apply 
not  only  to  money  expended  for  office 
rent,  but  also  to  money  expended  for  fuel 
and  for  janitor's  services.  Luae  i?.  U.  S., 
(1900)  35  Ct.  CI.  164. 


Sec.  2238.  [Fees  and  commissions  of  register  and  receiver.]  Regis- 
ters and  receivers,  in  addition  to  their  salaries,  shall  be  allowed  each  the 
following  fees  and  commissions,  namely : 

First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed  and  for 
services  in  acting  on  pre-emption  claims. 

Act  of  Sept.  4,  1841,  ch.  16,  5  Stat.  L.  456;  Act  of  March  21,  1864,  ch.  38,  13  Stat. 
L.35. 
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The  pre-emption  laws  were  repealed  by  an  Act  of  March  3,  1891,  ch.  661,  ^  4,  26  Stat. 
L.  1097. 

See  the  notes  to  the  preceding  R.  S.  sec.  2237. 

Second.  A  commissioii  of  one  per  centum  on  all  moneys  received  at  each 
receiver's  office. 

Act  of  April  20,  1818,  ch.  123,  3  Stat.  L.  406. 

Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the  time 
of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of  the  land 
applied  for ;  and  a  like  commission  when  the  claim  is  finally  established,  and 
the  certificate  therefor  issued  as  the  basis  of  a  patent. 

Act  of  May  20,  1862,  ch.  76,  12  Stat.  L.  393;  Act  of  March  21,  1864,  ch.  38,  13  Stat. 
L.  35;  Act  of  July  15,  1870,  ch.  294,  16  Stat.  L.  320. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to  encour- 
age the  growth  of  timber  on  western  prairies,  as  allowed  when  the  like 
quantity  of  land  is  entered  with  money. 

Act  of  March  3,  1873,  ch.  277,  17  Stat.  L.  606. 

The  timber  culture  laws  have  been  repealed.  See  subdivision  XIX  of  this  title, 
infra,  p.  826. 

Fifth.  For  locating  military  bounty-land  warrants,  issued  since  the 
eleventh  day  of  February,  eighteen  hundred  and  forty-seven,  and  for 
locating  agricultural-college  land-scrip,  the  same  commission,  to  be  paid  by 
the  holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for  sales  of 
the  public  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty-five  cents 
per  acre. 

Act  of  March  22,  1862,  ch.  19,  l6  Stat.  L.  4;  Act  of  July  2,  1862,  ch.  130,  12  Stat  I,. 
606. 

Sixth.  A  fee  in  donation  cases  of  two  dollars  and  fifty  cents  for  each  final 
certificate  for  one  hundred  and  sixty  acres  of  land,  five  dollars  for  three 
hundred  and  twenty  acres,  and  seven  dollars  and  fifty  cents  for  six  hundred 
and  forty  acres. 

This  paragraph  was  amended  to  read  as  above  by  the  Act  of  Dec.  17,  1880,  ch.  2,  21 
Stat.  L.  311. 

It  originally  read  as  foUowB: 

"  Sixth.  A  fee,  in  donation  cases,  of  five  dollars  for  each  final  certificate  for  one  hun- 
dred and  sixty  acres  of  land,  ten  dollars  for  three  himdred  and  twenty  acres,  and  fifteen 
dollars  for  six  hundred  and  forty  acres."    Act  of  May  30,  1862,  ch.  86,  12  Stat.  L.  400. 

Seventh.  In  the  location  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes,  (except  for  agri- 
cultural colleges,)  a  fee  of  one  dollar  for  each  final  location  of  one  hundred 
and  sixty  acres ;  to  be  paid  by  the  State  or  corporation  making  such  location. 

Act  of  July  1,  1864,  ch.  196,  13  Stat.  L.  336. 

Eighth.  A  fee  of  five  dollars  per  diem  for  superintending  public-land 
sales  at  their  respective  oflSces;  and,  to  each  receiver,  mileage  in  going  to 
and  returning  from  depositing  the  public  moneys  received  by  him. 

Act  of  AprU  24,  1820,  ch.  61,  3  Stat.  L.  667. 

Mileage  was  abolished,  except  to  marshals,  district  attorneys  and  clerks,  and  their 
deputies,  by  the  Act  of  March  3,  1876,  ch.  133,  §  1  given  in  PuBUO  OincBES  and 
Emfloyebs. 
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Ninth.  A  fee  of  five  dollars  for  filing  and  acting  upon  each  applicant  for 
patent  or  adverse  claim  filed  for  mineral  lands,  to  be  paid  by  the  respective 
parties. 

Act  of  May  10,  1872,  ch.  162,  17  Stat.  L.  96. 

Tenth.  Registers  and  receivers  are  allowed  jointly  at  the  rate  of  fifteen 
cents  per  hundred  words  for  testimony  reduced  by  them  to  writing  for 
claimants  in  establishing  preemption,  desert-land,  and  homestead  rights. 

As  originally  enacted,  this  paragraph  was  as  follows: 

"Tenth.  Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of  fifteen  cents  per 
hundred  words  for  testimony  reduced  by  them  to  writing  for  claimants,  in  establishing 
pre-emption  and  homestead  rights.*' 

Act  of  March  21,  1864,  ch.  38,  13  Stat.  36. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  29,  1908,  ch.  220, 
§  14,  35  Stat.  L.  468. 

The  pre-emption  laws  were  repealed  by  an  Act  of  March  3,  1891,  ch.  661,  §  1,  26 
Stet.  L.  1097. 

Eleventh.  A  like  fee  as  provided  in  the  preceding  subdivision  when  such 
writing  is  done  in  the  land-office,  in  establishing  claims  for  mineral  lands. 

Act  of  May  10,  1872,  ch.  162,  17  Stat.  L.  96. 


Twelfth.  Registers  and  receivers  in  California,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and  Mon- 
tana, are  each  entitled  to  collect  and  receive  fifty  per  centum  on  the  fees 
and  commissions  provided  for  in  the  first,  third,  and  tenth  subdivisions  of 
this  section.    [B,  8,] 

Act  of  March  21,  1864,  ch.  38,  13  Stat.  L.  36. 


Pees  of  ez-ofSdo  register. —  Under  the 
"Alaska  Territorial  Act"  May  17,  1884 
(23  Stat.  L.,  p.  24,  sec.  9),  providing  that 
each  of  the  commissioners  created  there- 
under should  perform  the  duties  of  a 
United  States  commissioner,  of  a  notary, 
of  a  justice,  of  a  recorder  of  deeds,  and 
of  a  register  of  the  land  office,  and  further 
proTlding  that  each  commissioner  should 
be  paid  conmiissioner's  fees,  justice's  fees, 
recording  fees,  and  a  salary,  it  was  held 
that  it  was  the  intention  of  Congress  that 
a  commissioner  should  not  receive  fees 
for  services  as  register  of  the  land  office, 
but  that  the  salary  provided  should  be 
sufficient  compensation  for  such  services. 
Jewett  V.  U.  S.,  (1892)  27  Ct.  CI.  519. 

Ho  commissions  for  selling  the  lands 
ceded  by  the  Osage  Indians  to  the  United 
States  by  the  treaty  of  Sept.  29,  1865  (14 


Stat.  687) ,  to  be  sold  for  their  benefit,  be- 
yond what  brings  his  annual  compensa- 
tion to  the  legal  maximum  of  $2,500,  can 
be  claimed  by  a  register  of  the  land  office 
who  received  his  appointment  after  the 
Secretary  of  the  Interior,  acting  through 
the  commissioner  of  the  general  land 
office,  had  charged  the  various  registers 
and  receivers  with  the  duty  of  selling 
such  lands,  and  had  limited  their  annual 
compensation  for  this  and  all  other  serv- 
ices to  the  existing  legal  maximum. 
Stewart  f>.  U.  S.,  (1907)  206  U.  6.  185, 
27  S.  Ct.  631,  51  U.  S.  (L.  ed.)  1017, 
affirming  (1904)  39  Ct.  CI.  321. 

Where  a  register  rented  room  for  the 
transaction  of  public  business  and  paid 
the  rent,  the  janitor,  and  fuel  it  was  held 
that  he  was  entitled  to  reimbursement. 
Luse  V.  U.  S.,  ( 1900)  35  Ct.  CI.  164. 


Sec.  2239.  [Fees  of  register  and  receiver  for  consolidated  land  offices.] 

The  register  for  any  consolidated  land-district,  in  addition  to  the  fees  now 
allowed  by  law,  shall  be  entitled  to  charge  and  receive  for  making  tran- 
scripts for  individuals,  or  furnishing  any  other  record  information  respects 
ing  public  lands  or  land-titles  in  his  consolidated  land-district,  such  fees 
as  are  properly  authorized  by  the  tariff  existing  in  the  local  courts  of  his 
district ;  and  the  receiver  shall  receive  his  equal  share  of  such  fees,  and  it 
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shall  be  his  duty  to  aid  the  register  in  the  preparation  of  the  transcripts, 
or  giving  the  desired  record  information.     [B,  8.] 

Act  of  Feb.  18,  1861,  ch.  38,  12  Stat.  L.  131. 

Sec.  2240.  [Maximum  of  compensation  for  registers  and  receivers.] 

The  compensation  of  registers  and  receivers,  including  salary,  fees,  and 
commissions,  shall  in  no  case  exceed  in  the  aggregate  three  thousand  dollars 
a  year,  each;  and  no  register  or  receiver  shall  receive  for  any  one  quarter 
or  fractional  quarter  more  than  a  pro-rata  allowance  of  such  maximum. 

[B,  S,] 

Act  of  April  20,  1818,  ch.  123,  3  Stat.  L.  4«ft;  Act  of  March  22,  1852,  ch.  19,  10  Stat. 
L.  4;  Act  of  Feb.  2,  1859,  ch.  19,  11  Stat.  L.  378;  Act  of  Feb.  18,  1861,  ch.  38,  12  Stat. 
L.  131;  Act  of  May  20,  1862,  ch.  76,  12  Stat.  L.  393;  Act  of  May  30,  1862,  ch.  86, 
12  Stat.  L.  409;  Act  of  July  2,  1862,  ch.  130,  12  Stat.  L.  505;  Act  of  March  21,  1864,  ch. 
38,  13  Stat.  L.  36;  Act  of  July  1,  1864,  ch.  196,  13  Stat.  L.  335. 

See  further  the  Act  of  March  3,  1887,  ch.  362,  and  the  notes  thereto,  infra,  p.  523. 


Compensation  is  for  fiscal  year. —  The 
fiscal  year,  not  the  calendar  year,  is  the 
basis  of  time  for  computing  the  compen- 
sation of  a  register  or  receiver.  Hence  a 
register  cannot  claim  that  his  compensa- 
tion should  be  calculated  on  the  basis  of 
the  calendar  year,  from  the  date  of  his 
entry  on  the  discharge  of  his  duties,  for 
the  purpose  of  avoiding  the  deduction 
from  his  quarterly  earnings  of  the  excess 
over  the  pro  rata  allowance  of  maximum 
compensation.  Sweet  p.  U.  8.,  (1899)  34 
Ct.  CI.  377.  Compare  U.  S.  v.  Dickson, 
(1841)  16  Pet.  141,  10  U.  S.  (L.  ed.)  689. 

Ext^  compensation  for  clerk  hire. — 
Under  the  Act  of  April  20,  1818,  which 
provided  that  receivers  of  public  moneys 
should  receive  an  annual  salary  of  five 
hundred  dollars  each  and  a  commission 
of  one  per  cent,  on  the  moneys  received, 
as  compensation  for  clerk  hire,  receiving, 
safe-keeping,  and  transmitting  such 
moneys  of  the  Treasurer  of  the  United 
States,  and  that  the  whole  amount  which 
any  receiver  should  receive  for  any  one 
year  should  not  exceed  the  sum  of  1^,000, 
it  was  held  that  clerk  hire  was  a  charge 
upon  the  commissions  and  could  not  be 
allowed  as  an  extra  charge  by  the  com- 
missioner of  the  general  land  office. 
(1846)  4  Op.  Atty.-<len.  467. 

Compensation  for  services  beyond  scope 
of  duty. —  Where  a  receiver  of  public 
moneys  was  also  appointed  as  special  re- 
ceiver to  assist  in  the  disposition  of  In- 
dian trust  lands,  which  were  never  public 
lands  of  the  United  States,  it  was  held 
that  he  was  entitled  to  commissions  on 
the  sale  of  the  Indian  trust  lands,  though 
such  commissions  increased  his  compensa- 
tion to  a  sum  greater  than  the  maximum 
amount  prescribed  by  law  for  his  services 
as  receiver,  as  it  was  no  part  of  his  official 
duty  as  receiver  to  sell  the  Indian  trust 
lands,  or  receive  the  payments  therefor. 
Tn  deciding  the  question  the  court  said: 
*•  The  duties  to  be  performed  were  of  a 


different  character  and  at  a  different  place 
from  those  of  the  land  office,  and  while 
the  exact  amount  of  compensation  for  this 
service  was  not  fixed,  it  was  clearly  to  be 
inferred  that  such  compensations  as  the 
law  implies  where  labor  is  performed  by 
one  at  the  request  of  another,  that  is  to 
say,  a  reasonable  compensation,  would  be 
paid."  U.  S.  f.  Brindle,  (1884)  110  U.  S. 
688,  4  S.  Ct.  180,  28  U.  S.  (L.  ed.)  286. 

Fees  or  commissions  for  military  bounty 
lands. —  The  fees  or  commissions  received 
by  a  register  or  receiver  on  account  of 
military  bounty  lands,  ought  to  be  in- 
cluded in  reckoning  his  compensation. 
Hence  a  register  or  receiver  is  entitled  to 
retain  such  fees  or  commissions  when  so 
doing  would  make  the  aggregate  amount 
of  his  compensation  exceed  the  sum  pre- 
scribed by  the  statute.  U.  S.  v.  Babbit, 
(1862)  1  Black  55,  17  U.  S.  (L.  ed.)  94, 
(1877)  95  U.  S.  334;  24  U.  S.  (L.  ed.) 
480;  U.  S.  t\  Brindle,  (1884)  110  U.  S. 
688,  4  S.  Ct.  180,  28  U.  S.  (L.  ed.)  286. 

And  under  the  Act  of  March  22,  1852, 
sec.  3  ( 10  Stat.  L.,  p.  4,  sec.  4 ) ,  providing 
that  registers  and  receivers^  whether  in 
or  out  of  office  at  the  date  of  the  passage 
of  the  Act,  should  be  entitled  to  receive 
compensation  for  services  theretofore  per- 
formed in  locating  military  bounty  land 
warrants,  subject  to  the  proviso,  however, 
that  no  register  or  receiver  should  re- 
ceive for  his  services  during  any  year  a 
greater  compensation  than  the  maximum 
amount  allowed  by  law,  it  was  held  that 
the  provifio  referred  to  was  not  limited 
in  its  effect  to  the  section  where  it  was 
found,  but  that  it  was  affirmed  by  Con- 
gress as  an  independent  proposition  and 
applied  alike  to  all  registers  and  receivers, 
and  that  therefore  the  limitation  as  to 
the  maximum  amount  of  compensation 
applied  not  only  to  the  persons  then  in 
office  and  their  predecessors,  but  alec  to 
their  successors  in  office.  U.  S.  v.  Babbit, 
(1862)  1  Black  55,  17  U.  S.  (L.  ed.)  94. 
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As  to  prorating  commissions,  under  the  Expenses  of  office  as  diminishing  regis- 

provisions  of  the  Act  of  April  20,  1818,  tor's  compensation. —  In  U.  S.  v.  Swiggott, 

ch.  123,  see  U.  S.  v.  Dickson,   (1841)    16  (C.  C.  A.  9th  Cir.  1897)  83  Fed.  97,  48  U. 

Pet.  141,  10  U.  S.   (L.  ed.)   689;  U.  S.  t;.  S.  App.  547,  27  C.  C.  A.  465,  it  was  held 

Edwards,   (1839)    1  McLean  467,  25  Fed.  that  the  compensation  of  a  raster  should 

Cas.  No.  15,026;  U.  S.  v.  McCarty,  (1838)  not  be  diminished  by  the  expenses  of  his 

1  McLean  306,  26  Fed.  Cas.  No.  15,657.  office. 

Sec.  2241 .  [Excess  of  compensation  to  be  paid  in  Treasury.]  When- 
ever the  amount  of  compensation  received  at  any  land-oflRce  exceeds  the 
maximum  allowed  by  law  to  any  register  or  receiver,  the  excess  shall  be 
paid  into  the  Treasury,  as  other  public  moneys.     [iJ..S.] 

Act  of  March  3,  1853,  ch.  97,  10  Stat.  L.  204;  Act  of  Feb.  18,  1861,  ch.  38,  12  Stat. 
L.  131. 
See  further  the  Act  of  March  3,  1887,  ch.  362,  and  the  notes  thereto,  infra,  p.  523. 

Sec.  2242.  [Illegal  fees  —  penalty.]  No  register  or  receiver  shall 
receive  any  compensation  out  of  the  Treasury  for  past  services  who  has 
charged  or  received  illegal  fees;  and,  on  satisfactory  proof  that  either  of 
such  ofiScers  has  charged  or  received  fees  or  other  rewards  not  authorized 
by  law,  he  shall  be  forthwith  removed  from  office.     [JB. /S.] 

Act  of  March  22,  1852,  ch.  19,  10  Stat.  L.  4;  Act  of  July  17,  1854,  ch.  84,  10  Stat.  L. 
306. 

Sec.  2243.  [Compensation  of  registers  and  receivers,  when  to  com- 
mence.] The  compensation  of  registers  and  receivers,  both  for  salary  and 
commissions,  shall  commence  and  be  calculated  from  the  time  they,  respec- 
tively, enter  on  the  discharge  of  their  duties.    [B.  S,] 

Act  of  Feh.  24,  1855,  ch.  124,  10  Stat.  L.  615. 

Duties  performed  before  opening  of  entitled  to  compensation  from  the  time  he 
office. — "  Doing  that  which  it  is  necessary  entered  on  the  performance  of  such  duties 
to  do,  in  order  that  a  newly  created  land  and  not  from  the  time  of  the  actual  open- 
office  may  be  in  a  proper  and  fit  condition  ing  of  the  oflSce  for  the  transaction  of 
st  the  time  appointed  for  opening  it  for  public  business.  And  the  right  to  salary 
the  transaction  of  public  business,  is  may  commence  before  it  is  possible  for 
...  a  part  of  the  otflcial  duties  of  the  tlie  register  and  receiver  to  earn  com- 
person  who  is  appointed  to  the  office."  missions.  U.  S.  r.  Delaney,  (1806)  164 
Hence,  a  person  appointed  register  and  U.  S.  282,  17  S.  Ct.  84,  41  U.  6.  (L.  ed.) 
receiver  of  a  newly  created  land  office  is  435,  affirming  (1895)  31  CX.  CI.  44. 

Sec.  2244.  [Duration  of  office  of  registers  and  receivers.]  All  regis- 
ters and  receivers  shall  be  appointed  for  the  term  of  four  years,  but  shall 
be  removable  at  pleasure.     [R,  8.] 

Act  of  May  15,  1820,  ch.  102,  3  Stat.  L.  582. 

Sec.  2245.  [Monthly  and  qnarterly  returns  of  receivers.]  The  receivers 
shall  make  to  the  Secretary  of  the  Treasury  monthly  returns  of  the  moneys 
received  in  their  several  offices,  and  pay  over  such  money  pursuant  to  his 
instructions.  And  they  shall  also  make  to  the  Commissioner  of  the  General 
Land-Office  like  monthly  returns,  and  transmit  to  him  quarterly  accounts- 
current  of  the  debits  and  credits  of  their  several  offices  with  the  United 
States.     [B.  8,] 

Act  of  July  4,  1836,  ch.  352,  6  Stat.  L.  111. 

See  the  Act  of  March  2,  1895,  ch.  177,  S  3,  iwfra,  p.  624. 
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Sec.  2246.    [Oaths  administered  by  registers  and  receivers.]     The 

register  or  receiver  is  authorized,  and  it  shall  be  their  duty,  to  administer 
any  oath  required  by  law  or  the  instructions  of  the  General  Land-Office, 
in  connection  with  the  entry  or  purchase  of  any  tract  of  the  public  lands ; 
but  he  shall  not  charge  or  receive,  directly  or  indirectly,  any  compensation 
for  administering  such  oath.     [R.  8.] 

Act  of  June  12,  1840,  ch.  35,  5  Stat.  L.  384. 


Administrative  and  not  legislative 
power  is  conferred  by  this  section.  U.  S. 
f.  George,  (1913)  228  U.  S.  14,  33  S.  Ct. 
412,  67  U.  S.    (L.  ed.)    712. 

The  courts  wiU  take  judicial  notice  of 
the  qualification  of  the  receiver  of  the 
land  office  to  administer  an  oath.  U.  S. 
V.  Eddy,  (C.  C.  Mont.  1905)  134  Fed. 
119.  See  also  U.  S.  v.  Brace,  (N.  D.  Cal. 
1907)   149  Fed.  869. 

A  prosecution  for  perjury  may  be  main- 
tained for  the  making  of  a  false  oath  be- 
fore a  register  or  receiver,  in  regard  to  a 
homestead  entry.     Caha  v.  U.  S.,  ( 1894 ) 
152  U.  S.  211,  14  S.  Ot.  613,  38  U.  S.  (L. 


ed.)  415;  Peters  v.  U.  S.,  (1894)   2  Okla. 
116,  33  Pac.  1031. 

But  it  was  held  that  perjury  could  not 
be  predicated  of  an  oath  made  in  pursu- 
ance of  a  regulation,  established  by  the 
commissioner  of  the  general  land  office^ 
requiring  holders  of  land  warrants  to 
make  affidavit  that  there  was  no  settle- 
ment on  the  land  intended  to  be  located, 
as  the  regulation  was  inconsistent  with 
the  Act  of  Feb.  11,  1847  (9  U.  S.  Stat, 
at  L.,  p.  125),  authorizing  the  location, 
and  was  therefore  void.  (1852)  5  Op. 
Atty.-Oen.  609. 


Sec.  2247.  [Penalty  for  false  information  by  register.]  If  any  person 

applies  to  any  register  to  enter  any  land  whatever,  and  the  register  know- 
ingly and  fairly  informs  the  person  so  applying  that  the  same  has  already 
been  entered,  and  refuses  to  permit  the  person  so  applying  to  enter  the  same, 
such  register  shall  be  liable  therefor  to  the  person  so  applying,  for  five 
dollars  for  each  acre  of  land  which  the  person  so  appl3dng  offered  to  enter, 
to  be  recovered  by  action  of  debt  in  any  court  of  record  having  jurisdiction 
of  the  amount.    [B.  8,] 

Act  of  July  4,  1836,  ch.  352,  5  Stat.  L.  112. 


Skg.  2.  [Plats  of  townships  to  be  made  for  private  parties  and  fees 
therefor.]  That  registers  and  receivers  shall,  upon  application,  furnish 
plats  or  diagrams  of  townships  in  their  respective  districts  showing  what 
lands  are  vacant  and  what  lands  are  taken,  and  shall  be  allowed  to  receive 
compensation  therefor  from  the  party  obtaining  said  plat  or  diagram  at 
such  rates  as  may  be  prescribed  by  the  Commissioner  of  the  General  Land 
Office  and  said  officers  shall,  upon  application  by  the  proper  State  or 
Territorial  authorities,  furnish,  for  the  purpose  of  taxation,  a  list  of  all 
lands  sold  in  their  respective  districts,  together  with  the  names  of  the  pur- 
chasers, and  shall  be  allowed  to  receive  compensation  for  the  same  not  to 
exceed  ten  cents  per  entry    •     •     •     [22  8 tat.  L,  484.] 

These  provisions  are  from  an  Act  of  March  3,  1883,  ch:  101,  entitled  "An  Act  in 
relation  to  certain  fees  allowed  registers  and  receivers." 

A  further  provision  of  this  section  was  as  follows:  "and  the  sums  thus  received 
for  plats  and  lists  shall  not  be  considered  or  taken  into  account  in  determining  the 
maximum  of  compensation  of  said  officers."  It  was  superseded  by  the  Act  of  March  8, 
1887,  ch.  362,  given  in  the  following  paragraph  of  the  text. 

Section  1  of  this  Act  was  as  follows: 

"  That  the  fees  allowed  registers  and  receivers  for  testimony  reduced  by  them  to 
writing  for  claimants,  in  establishing  pre-emption  and  homestead  rights  and  mineral 
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entrieg,  and  in  contested  caseS)  shall  not  be  considered  or  taken  into  account  in  deter- 
mining the  maximum  of  compensation  of  said  officers.'' 

This  was  also  superseded  by  the  provisions  of  the  Act  of  March  3,  1887,  ch.  362» 
given  in  the  following  pargraph  of  the  taxt. 


[Excess  fees  to  be  covered  into  Treasury.]  •  •  •  And  hereafter  all 
fees  collected  by  registers  or  receivers,  from  any  source  whatever,  which 
would  increase  their  salaries  beyond  three  thousand  dollars  each  a  year, 
shall  be  covered  into  the  Treasury,  except  only  so  much  as  may  be  neces- 
sary to  pay  the  actual  cost  of  clerical  services  employed  exclusively  in. 
contested  cases;  and  they  shall  make  report  quarterly,  under  oath,  of  all 
expenditures  for  such  clerical  services,  with  vouchers  therefor.  [24  Stat. 
L.  526.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1887,  ch.  362. 

See  the  notes  to  the  preceding  paragraph  of  the  text.  See  also  the  notes  to  the  Act 
of  March  4,  1911,  ch.  261,  S  2,  infra,  p.  528,  and  the  Act  of  May  14,  1880,  ch.  89» 
i  2,  given  under  subdivision  VI  of  this  title,  infra,  p.  543. 


An  Act  Relating  to  the  disqualification  of  registers  and  receivers  of  the 
United  States  land  offices,  and  making  provision  in  case  of  such 
disqualification. 

[Act  of  Jan.  11, 1894,  cfc.  10,  28  Stat.  L.  26.] 

[Sec.  1.]  [Disqualification  of  register  or  receiver.]  That  no  register  or 
receiver  shall  receive  evidence  in,  hear  or  determine  any  cause  pending  in 
any  district  land  office  in  which  cause  he  is  interested  directly  or  indirectly, 
or  has  been  of  counsel,  or  where  he  is  related  to  any  of  the  parties  in  interest 
by  consanguinity  or  affinity  Tvithin  the  fourth  degree,  computing  by  the 
rules  adopted  by  the  common  law.     [28  Stat.  L.  26.] 

Sec.  2.  [Duty  to  report  disqualification  —  designation  and  powers  of 
other  officer.]  That  it  shall  be  the  duty  of  every  register  or  receiver  so 
disqualified  to  report  the  fact  of  his  disqualification  to  the  Commissioner  of 
the  General  Land  Office,  as  soon  as  he  shall  ascertain  it,  and  before  the 
hearing  of  such  cause,  who  thereupon,  with  the  approval  of  the  Secretary 
of  the  Interior,  shall  designate  some  other  register,  receiver,  or  special 
agent  of  the  Land  Department  to  act  in  the  place  of  the  disqualified  officer, 
and  the  same  authority  is  conferred  on  the  officer  so  designated  which  such 
register  or  receiver  would  otherwise  have  possessed  to  act  in  such  case. 
[28  Stat.  L.  26.] 


Seo.  2.  [Vacancy  in  office  of  register  or  receiver  —  taking  final  proofs.] 

That  hereafter,  when  a  vacancy  shall  occur  in  any  of  the  land  offices  of 
the  United  States  by  reason  of  the  death,  resignation,  or  removal  of  either 
the  register  or  receiver,  and  the  time  set  for  taking  final  proof  falls  within 
the  vacancy  thus  caused,  the  remaining  officer  may  proceed  to  take  said 
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final  proofs,  in  the  absence  of  any  contest  or  protest,  reduce  the  same  to 
writing,  and  place  it  on  file  in  the  office  to  be  considered  and  passed  upon 
when  the  vacancy  is  filled.     [26  Stat.  L,  667.] 

This  section  is  part  of  an  Act  of  Oct.  1,  1890,  eh.  1269,  entitled: 
"An  act  for  the  relief  of  certain  settlers  on  the  public  lands  of  the  United  States  and 
to  authorize  the  taking  and  filing  of  final  proofs  in  certain  cases." 
Section  1  of  this  Act,  relating  to  pending  cases,  is  omitted. 


Sec.  3.  [Keports  and  retuniB  by  registers  and  receivers  —  duplication.] 
•  •  •  The  duplication  of  reports  and  returns  of  registers  and 
receivers  to  the  General  Land  Office  shall  be  prevented  by  such  regulations 
as  the  Commissioner  of  the  General  Land  Office,  with  the  approval  of  the 
Secretary  of  the  Interior,  may  make.     [28  Stat,  L.  807,] 

This  is  from  the  legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  2, 
1895,  ch.  177. 

See  the  provisions  of  R.  S.  sec.  2245,  8upra,  p.  521. 


An  Act  Providing  for  the  compulsory  attendance  of  witnesses  before 

r^fisters  and  receivers  of  the  land  office. 

[Act  of  Jan.  31,  1903,  ch,  344,  32  Stat,  L.  790,]    • 

[Sec.  1..]  [Compulsory  attendance  of  witnesses  before  r^fisters  and 
receivers — service  of  process.]  That  registers  and  receivers  of  the  land 
office,  or  either  of  them,  in  all  matters  requiring  a  hearing  before  them, 
are  authorized  and  empowered  to  issue  subpoenas  directing  the  attendance 
of  witnesses,  which  subpoenas  may  be  served  by  any  person  by  delivering  a 
true  copy  thereof  to  such  witness,  and  when  served,  witnesses  shall  be 
required  to  attend  in  obedience  thereto :  Provided,  That  if  any  subpoena  be 
served  under  the  provisions  of  this  Act  by  any  person  other  than  an  officer 
authorized  by  the  laws  of  the  United  States,  or  of  the  State  or  Territory  in 
which  the  depositions  are  taken,  the  service  thereof  shall  be  proved  by  the 
affidavit  of  the  person  serving  the  same :  Provided  further.  That  said  sub- 
poena shall  be  served  within  the  county  in  which  attendance  is  required, 
and  at  least  five  days  before  attendance  is  required.     [32  Stat,  L.  790.] 

Sec.  2.  [Fees  and  nuleage.]  That  witnesses  shall  have  the  right  to 
receive  their  fee  for  one  day's  attendance  and  mileage  in  advance.  The 
fees  and  mileage  of  witnesses  shall  be  the  same  as  that  provided  by  law  in 
the  district  courts  of  the  United  States  in  the  district  in  which  such  land 
offices  are  situated ;  and  the  witness  shall  be  entitled  to  receive  his  fee  for 
attendance  in  advance  from  day  to  day  during  the  hearing.  [32  Stat.  L. 
790.] 

Sec.  3.  [Penalty  for  refusal  to  appear  and  testify.]  That  any  person 
willfully  neglecting  or  refusing  obedience  to  such  subpoena,  or  neglecting 
or  refusing  to  appear  and  testify  when  subpoenaed,  his  fees  having  been 
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paid  if  demanded,  shall  be  deemed  guilty  of  a  misdemeanor,  for  which  he 
shall  be  punished  by  indictment  in  the  district  court  of  the  United  "States 
or  in  the  district  courts  of  the  Territories  exercising  the  jurisdiction  of 
circuit  or  district  courts  of  the  United  States.  The  punishment  for  such 
offense,  upon  conviction,  shall  be  a  fine  of  not  more  than  two  hundred  dol- 
lars, or  imprisonment  not  to  exceed  ninety  days,  or  both,  at  the  discretion 
of  the  court:  Provided,  That  if  such  witness  has  been  prevented  from 
obejnng  such  subpoena  without  fault  upon  his  part  he  shall  not  be  punished 
under  the  provisions  of  this  Act.    [32  Stat.  L.  790,] 


Sec.  4.  [DepositionB  of  nonresidents.]  That  whenever  the  witness 
resides  outside  the  county  in  which  the  hearing  occurs  any  party  to  the 
proceeding  may  take  the  testimony  of  such  witness  in  the  county  of  such 
witness '4  residence  in  the  form  of  depositions  by  giving  ten  days'  written 
notice  of  the  time  and  place  of  taking  such  depositions  to  the  opposite  party 
or  parties.  The  depositions  may  be  taken  before  any  United  States  com- 
missioner, notary  public,  judge  or  clerk  of  a  court  of  record.  Subpoenas 
for  witnesses  before  the  officer  taking  depositions  may  issue  from  the  office 
of  the  register  or  receiver,  or  may  be  issued  by  the  officer  taking  the  deposi- 
tions, and  disobedience  thereof,  as  defined  in  this  Act,  shall  also  be  pun- 
ished; and  the  witness  shall  receive  the  same  lees  and  mileage  and  be 
subject  to  the  same  penalties  in  all  respects  as  in  case  of  violation  of  a 
subpoena  to  appear  before  the  register  or  receiver,  and  subject  to  the  same 
limitations.  The  fees  of  the  officer  taking  the  depositions  shall  be  the 
same  as  those  allowed  in  the  State  or  Territorial  courts,  and  shall  be  paid 
by  the  party  taking  the  deposition,  and  an  itemized  account  of  the  fees 
shall  be  made  by  the  officer  taking  the  depositions  and  attached  to  the 
depositions.    [32  Stat.  L.  790,] 

Sec.  5.  [Depositions  in  behalf  of  opposing  parties.]  That  whenever  the 
taking  of  any  depositions  taken  in  pursuance  of  the  foregoing  provisions  of 
this  Act  is  concluded  the  opposite  party  may  proceed  at  once  at  his  own 
expense  to  take  depositions  in  his  own  behalf,  at  the  same  time  and  place 
and  before  the  same  officer :  Provided,  That  he  shall,  before  taking  of  the 
depositions  in  the  first  instance  is  entered  upon,  give  notice  to  the  opposing 
party,  or  any  agent  or  attorney  representing  him  in  the  taking  of  said 
depositions,  of  his  intention  to  do  so.    [32  Stat.  L.  79L] 


An  Act  To  anthorixe  registers  and  receivers  of  United  States  land  offices 
to  furnish  transcripts  of  thdr  records  to  individuals. 

[Act  of  March  22, 1904,  ch.  748,  33  Stat.  L.  144,] 

[Transcripts  of  records — fees  —  transcripts  as  evidence.]  That  regis- 
ters and  receivers  of  United  States  land  offices  shall,  in  addition  to  the  fees 
now  allowed  by  law,  be  entitled  to  charge  and  receive  for  making  tran- 
scripts of  the  records  in  their  offices  for  individuals,  the  sum  of  ten  cents 
per  hundred  words  for  each  transcript  so  furnished ;  and  the  transcripts 
thus  furnished,  when  duly  certified  to  by  them,  shall  be  admitted  as  evi- 
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dence  in  all  courts  of  the  United  States  and  the  Territories  thereof,  and 
before  all  oflSeials  authorized  to  receive  evidence,  with  the  same  force  and 
effect  as  the  original  records.    [33  Sidt.  L.  144,] 


An  Act  To  authorize  the  receivers  of  public  moneys  for  land  districts  to 
deposit  with  the  Treasurer  of  the  United  States  certain  sums 
embraced  in  their  accounts  of  unearned  fees  and  unofficial  moneys. 

[Act  of  March  2, 1907,  ch.  2562,  34  Stat.  L.  1245,] 

[Sec.  1.]  [Beceivers  to  deposit  unearned  fees,  etc.]  That  the  receivers 
of  public  moneys  for  land  districts  are  hereby  authorized,  under  the  direc- 
tion of  the  Commissioner  of  the  General  Land  OflSce,  to  deposit  to  the  credit 
of  the  Treasurer  of  the  United  States-  all  unearned  fees  and  unofficial 
moneys  that  have  been  carried  upon  the  books  of  their  respective  offices  for 
a  period  of  five  years  or  more,  which  sums  shall  be  covered  into  the  Treasury 
by  warrant  and  carried  to  the  credit  of  the  parties  from  whom  such  fees  or 
moneys  were  received,  and  into  an  appropriation  account  to  be  denominated 
**  Outstanding  liabilities.''    [34  Stat,  L.  1245,] 

Sec.  2.  [Lists  to  be  furnished.]  That  at  the  time  of  making  such  deposit 
the  receiver  shall  furnish  a  list  showing  the  date  when  the  money  was  paid 
to  him  or  to  his  predecessor ;  the  names  and  residences  of  the  parties ;  the 
purposes  of  the  payments  and  the  amounts  thereof,  which  list  shall  bear 
the  certificate  of  the  register  and  receiver  that  the  same  is  correct;  that 
the  amounts  are  due  and  payable;  that  diligence  has  been  exercised  to 
return  the  same,  and  that  the  sums  specified  have  remained  unclaimed  for 
a  period  of  five  years  or  more.    [34  Stat.  L,  1245,] 

Sec.  3.  [Deposit  of  moneys  deposited  by  unknown  parties — list.]  That 

amounts  that  appear  in  a  receiver's  accounts  as  **  Moneys  deposited  by 
unknown  parties  "  shall  also  be  deposited  to  the  credit  of  the  Treasurer 
of  the  United  States,  accompanied  by  a  list  showing  the  amount  and,  if 
possible,  the  date  of  the  receipt  of  each  item ;  which  list  shall  bear  the  certifi- 
cate of  the  register  and  receiver  that,  after  careful  investigation,  the  owners 
ship  of  said  moneys  could  not  be  determined,  and  that  they  have  been 
reported  in  the  unearned  fees  and  unofficial  moneys  accounts  for  five  years 
or  more.    [34  Stat,  L,  1245,] 

Sec.  4.  [Repayment  of  deposits  —  time  limit  for  recovery  —  payment 
of  purchase  money  by  homestead  entrymen.]  That  any  person  or  persons 
who  shall  have  made  payment  to  a  receiver,  or  to  his  predecessor,  and  the 
money  shall  have  been  covered  into  the  Treasury  pursuant  to  section  one 
or  section  three  hereof,  shall,  on  presenting  satisfactory  evidence  of  such 
payment  to  the  proper  officer  of  the  Treasury  Department,  be  entitled  to 
have  the  same  returned  by  the  settlement  of  an  account  and  the  issuing 
of  a  warrant  in  his  favor  according  to  the  practice  in  other  cases  of  author- 
ized and  liquidated  claims  against  the  United  States:     Provided,  That 
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when  such  moneys  shall  remain  unclaimed  in  the  Treasury  for  more  than 
^vt  years  the  right  to  recover  the  same  shall  be  barred :  Provided,  That  no 
homestead  entryman  shall  be  required  to  make  payment  of  the  purchase 
money  on  any  application  to  make  a  cash  entry  until  the  same  shall  have 
been  approved  by  the  register  and  receiver,  but  such  payment  shall  be  made 
within  ten  days  after  notice  of  such  approval,    [34  Stat  L.  1245. \ 


An  Act  Anthorixing  and  directing  the  Secretary  of  the  Treasury,  in  cer- 
tain contingencies,  to  refund  to  receivers  of  public  moneys  acting  as 
special  disbursing  agents  amounts  paid  by  them  out  of  their  private 
funds. 

[Act  of  March  2, 1907,  ch,  2563,  34  Stat  L.  1245.] 

[Sefund  of  amounts  paid  by  receivers  acting  as  special  disbursing 
agents.]  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized and  directed  to  pay,  out  of  any  unexpended  balances  of  appropriations 
for  contingent  expenses  of  land  offices,  for  the  expenses  of  hearings  in  land 
oitries  and  the  expenses  of  depositing  public  moneys,  such  sums  as  may 
have  been  or  may  hereafter  be  disbursed  by  receivers  of  public  moneys, 
acting  as  special  disbursing  agents  at  United  States  land  oflBces,  before  the 
receipt  of  Government  funds :  Provided,  That  no  payment  shall  be  made 
under  this  Act  in  excess  of  the  amount  appropriated  by  the  Congress  for 
the  particular  purpose  in  each  instance  and  for  the  fiscal  year  in  which 
such  disbursements  were  made:  Provided,  That  all  such  disbursements 
shall  have  been  or  shall  hereafter  be  made  in  pursuance  of  law  in  carrying 
out  departmental  regulations  or  to  meet  authorizations  by  the  Commissioner 
of  the  Greneral  Land  Office :  Provided  further,  That  the  accounts  contain- 
ing such  items  shall  have  been  duly  approved  by  the  Commissioner  of  the 
General  Land  Office.    [34  Stai.  L.  1245.] 


An  Act  To  provide  for  the  repayment  of  certain  commissions,  excess 
payments,  and  purchase  moneys  paid  under  the  public  laws. 

[Act  of  March  26,  1908,  ch,  102,  35  Stat  L.  48.] 

[Sec.  1.]  [Bepayment  of  purchase  moneys,  etc.,  in  rejected  entries, 
etc.]  That  where  purchase  moneys  and  commissions  paid  under  any  public 
land  law  have  been  or  shall  hereafter  be  covered  into  the  Treasury  of  the 
United  States  under  any  application  to  make  any  filing,  location,  selection, 
entry,  or  proof,  such  purchase  moneys  and  commissions  shall  be  repaid  to 
the  person  who  made  such  application,  entry,  or  proof,  or  to  his  legal  repre- 
sentatives, in  all  cases  where  such  application,  entry,  or  proof  has  been  or 
shall  hereafter  be  rejected,  and  neither  such  applicant  nor  his  legal  repre- 
sentatives shall  have  been  guilty  of  any  fraud  or  attempted  fraud  in  con- 
nection with  sueh  application.    [35  Stat.  L.  48.] 
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Sec.  2.  [Beimbursement  for  ezeessiye  payments.]  That  in  all  cases 
where  it  shall  appear  to  the  satisfaction  of  the  Secretary  of  the  Interior  that 
any  person  has  heretofore  or  shall  hereafter  make  any  payments  to  the 
United  States  under  the  public  land  laws  in  excess  of  the  amount  he  was 
lawfully  required  to  pay  under  such  laws,  such  excess  shall  be  repaid  to 
such  person  or  to  his  legal  representatives.    [35  Stat  L.  48.] 

ProvisionB  for  the  refund  of  excess  payments  made  by  a  homestead  entrymaa  were 
made  by  an  Act  of  March  2,  1907,  ch.  2568,  infra,  p.  613. 

Sec.  3.  [Amoiintfl  to  be  certified  by  Secretary  of  Interior,  etc.]  That 
when  the  Commissioner  of  the  Cteneral  Land  OiBce  shall  ascertain  the 
amount  of  any  excess  moneys,  purchase  moneys,  or  commissions  in  any  case 
where  repayment  is  authorized  by  this  statute,  the  Secretary  of  the  Interior 
shall  at  once  certify  such  amounts  to  the  Secretary  of  the  Treasury,  who  is 
hereby  authorized  and  directed  to  make  repayment  of  all  amounts  so 
certified  out  of  any  moneys  not  otherwise  appropriated  and  issue  his  war- 
rant in  settlement  thereof.    [35  Stat.  L.  48.] 

Cancelled    entry. —  The   land    office,    in  claim.  When  the  government  has  observed 

its    administration   of   land    affairs,   has  its  obligations  and  the  claimant  has  not, 

continually   maintained   a   technical   dig-  a  legielative  intention  to  refund   money 

ti notion  between  a  "  rejection  '*  of  a  claim  paid  in  strict  accord  with  beneficial  leg^is- 

nnd  the  "  cancellation  **  of  one.    This  sec-  lation    cannot    be    assumed.     Billings    v. 

Hon   has   no   application   to  a   cancelled  U.  S.,  (1915)   60  Ct.  CI.  328. 


Seo.  2.  [Fees  for  notices  of  cancellation  of  entries  —  accounting.]  That 

hereafter  all  money  or  fees  received  or  collected  by  registers  of  United 
States  land  offices  for  issuing  notices  of  cancellation  of  entries  shall  be 
reported  and  accounted  for  by  such  registers  in  the  same  manner  as  other 
fees  or  moneys  received  or  collected.     [36  Stat.  L.  1351.] 

This  is  from  an  Act  of  March  4,  1911,  ch.  2«1,  entitled  "An  Act  For  the  relief  of 
registers  and  former  registers  of  the  United  States  land  offices." 

Section  1  of  this  Act,  which  may  be  regarded  as  temporary  only,  was  as  follows: 
"  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized  and  directed  to 
refund,  out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  registers  and 
former  registers  of  United  States  land  offices  money  earned  by  them  for  issuing  notices 
of  the  cancellation  of  entries  subsequent  to  July  twenty-sixth,  eighteen  hundred  and 
ninety-two,  which  money,  under  the  instructions  of  the  Secretary  of  the  Interior,  they 
were  erroneously  required  to  deposit  in  the  United  States  Treasury,  contrary  to  the 
provisions  of  the  Act  approved  July  twenty-sixth,  eighteen  hundred  and  ninety-two: 
Provided,  That  such  refund  shall  be  made  only  of  money  deposited  subsequent  to  the 
approval  of  the  Act  of  July  twenty-sixth,  eighteen  hundred  and  ninety-two,  and  shall 
be  made  upon  accounts  stated  and  certified  by  the  Secretary  of  the  Interior:  And 
promded  further,  That  said  refund  shall  be  made  of  only  such  fees  which  have  not 
entered  into  the  compensation  paid  to  such  registers  out  of  the  appropriation  for 
salaries  and  commissions  of  registers  and  receivers  for  any  fiscal  year." 

See  the  Act  of  March  3,  1883,  ch.  101,  S  2,  and  the  notes  thereto  supra,  p.  522; 
the  Act  of  March  3,  1887,  ch.  362,  8upra,  p.  523,  and  the  Act  of  May  14,  1880,  ch.  89, 
§  2,  given  as  amended  mfra,  p.  598. 


[Sec.  1.]  [Localland  offices  — expenses.]    •    •    •    That  no  expenses 
chargeable  to  the  Government  shall  be  incurred  by  registers  and  receivers 
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in  the  conduct  of  local  land  offices  except  upon  previous  specific  authoriza- 
tion by  the  Commissioner  of  the  General  Land  Office.     [38  Stat,  L.  855,] 

Hub  18  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1(^15,  ch.  75. 
A  like  provision  has  appeared  in  similar  Acts  for  many  years. 


IV.  LAND    DISTBIOTS  —  QENEKAL    PROVISIONS    KESPEOTINO 

CERTAIN  LANDS 

Sec.  2248.  [When  land  office  may  be  discontinued  by  Secretary  of  the 
Interior.]  Whenever  the  quantity  of  public  land  remaining  unsold  in  any 
land-district  is  reduced  to  a  number  of  acres  less  than  one  hundred  thou- 
sand, it  shall  be  the  duty  of  the  Secretary  of  the  Interior  to  discontinue 
the  land-office  of  such  district ;  and  if  any  land  in  any  such  district  remains 
unsold  at  the  time  of  the  discontinuance  of  a  land-office,  the  same  shall  be 
subject  to  sale  at  some  one  of  the  existing  land-offices  most  convenient  to 
the  district  in  which  the  land-office  has  been  discontinued,  of  which  the 
Secretary  of  the  Interior  shall  give  notice.    [R.  S,] 

Act  of  June  12,  1840,  ch.  3ff,  5  Stat.  L.  586. 

Sections  2248-2256  constitute  chapter  3,  entitled  "  Land  Districts  "  of  title  32  of  the 
Revised  Statutes. 


Extension  of  term  of  office. —  Where  a 
land  office  was  about  to  be  discontinued 
beiiiuse  of  the  reduction  of  the  quantity  of 
ujisold  land  to  less  than  one  hundred  thou- 
sand acres^  and  Congress  passed  an  Act 
continuing  the  register  and  receiver  in 
office  until  they  could  perform  certain 
duties,  but   the   Act,   while   limiting   the 


time  for  the  performance  of  the  duties, 
fixed  no  limit*  upon  the  term  of  service 
of  the  officers  whose  tenure  was  thus  ex- 
tended, it  wfts  held  that  their  official 
existence  ceased  on  the  date  limited  for 
the  performance  of  the  duties  provided 
for  by  the  Act.  (1855)  7  Op.  Atty.- 
Gen.  448. 


Sec.  2249.  [When  land  office  may  be  continued  by  Secretary  of  the 
Intmor.]  The  Secretary  of  the  Interior  may  continue  any  land-district 
in  which  is  situated  the  seat  of  government  of  any  one  of  the  States,  and 
may  continue  the  land-office  in  such  district,  notwithstanding  the  quantity 
of  land  unsold  in  such  district  may  not  amount  to  one  hundred  thousand 
acres,  when,  in  his  opinion,  such  continuance  is  required  by  public  con* 
venience,  or  in  order  to  close  the  land-system  in  such  State.    [JB.  8,] 

Act  of  Sept.  4,  1841,  ch.  16,  5  Stat.  L.  456. 


Sec.  2250.  [When  land  office  may  be  annexed  to  adjacent  district  by 
the  President.]  Whenever  the  cost  of  collecting  the  revenue  from  the  sales 
of  the  public  lands  in  any  land-district  is  as  much  as  one-third  of  the  whole 
amount  of  revenue  collected  in  such  district,  it  may  be  lawful  for  the  Presi- 
dent, if,  in  his  opinion,  not  incompatible  with  the  public  interest,  to  discon- 
tinuance the  land-office  in  such  district,  and  to  annex  the  same  to  some, 
other  adjoining  land-district.     [R,  8,] 

Act  of  March  3,  1853,  ch.  »7,  10  Stat.  L.  189,  194. 

Sec.  2251 .  [Change  of  location  of  land  office  by  the  President.]    The 

President  is  authorized  to  change  the  location  of  the  land-offices  in  the 
8  F.  S.  A.— 18 
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several  land-districts  established  by  law,  and  to  relocate  the  same  from  time 
to  time  at  such  point  in  the  district  as  he  deems  expedient.    [R,  8.] 

Act  of  March  3,  1853,  ch.  97,  10  Slat.  L.  204;  Act  of  March  3,  1853,  ch.  144,  10  Stat. 
L.  244. 

Sec.  2252.  [Discontinuance  of  land  offices  by  the  President.]    Upon 

the  recommendation  of  the  Commissioner  of  the  (General  Land-Office, 
approved  by  the  Secretary  of  the  Interior,  the  President  may  order  the 
discontinuance  of  any  land-office  and  the  transfer  of  any  of  its  business 
and  archives  to  any  other  land-office  within  the  same  State  or  Territory. 
[B.  8.] 

Act  of  May  30,  1862,  ch.  86,  12  Stat.  L.  409. 

Sec.  2343.  [Additional  land  districts  and  officers,  power  of  the  Presi- 
dent to  provide.]  The  President  is  authorLsed  to  establish  additional  land- 
districts,  and  to  appoint  the  necessary  officers  under  existing  laws,  wherever 
he  may  deem  the  same  necessary  for  the  public  convenience  in  executing  the 
provisions  of  this  chapter.    [B.  8,] 

Act  of  July  26,  1866,  ch.  2«2,  14  Stat.  L.  252. 

This  section  is  from  chapter  6,  entitled  ''  Mineral  Liands  and  Mining  Resoarces,** 
embracing  R.  S.  sees.  2318-2362.  See  Minebal  Lands,  Mines,  and  Mining,  vol.  6, 
p.  508  et  aeq. 

Sec.  2253.  [Change  of  boundaries  of  land  districts  by  the  President.] 

The  President  is  authorized  to  change  and  re-establish  the  boundaries  of 
land-Klistricts  whenever,  in  his  opinion,  the  public  interests  will  be  sub- 
served thereby,  without  authority  to  increase  the  number  of  land-offices  or 
land-districts.    [B,  8.] 

Act  of  June  29,  1870,  ch.  171,  16  Stat.  L.  171. 


Sec.  2254.  [Business  of  original  district  in  case  of  change  of  bound- 
aries.] In  case  of  the  division  of  existing  land-districts  by  the  erection 
of  new  ones,  or  by  a  change  of  boundaries  by  the  President,  all  business  in 
such  original  districts  shaU  be  entertained  and  transacted  without  prejudice 
or  change,  until  the  offices  in  the  new  districts  are  duly  opened  by  public 
announcement  under  the  direction  of  the  Secretary  of  the  Interior.  All 
sales  or  disposals  of  the  public  lands  heretofore  regularly  made  at  any 
land-office,  after  such  lands  have  been  made  part  of  another  district  by  any 
act  of  Congress,  or  by  any  act  of  the  President,  are  confirmed,  provided 
the  same  are  free  from  conflict  with  prior  valid  rights.    [B,  8.] 

I     Act  of  May  31,  1872,  ch.  241,  17  SUt.  L,  192. 

Sec.  2255.  [Allowance  of  office-rent  and  clerk-hire  for  consolidated 
land  offices.]  The  Secretary  of  the  Interior  is  authorized  to  make  a  reason- 
able allowance  for  office-rent  for  each  consolidated  land-office;  and  when 
satisfied  of  the  necessity  therefor,  to  approve  the  employment  by  the  regis- 
ter of  one  or  more  clerks,  at  a  reasonable  per-diem  compensation,  for  such 
time  as  such  clerical  force  is  absolutely  required  to  keep  up  the  current 
;  ublic  business,  which  clerical  force  shall  be  paid  out  of  the  surplus  fees 
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authorized  to  be  charged  by 'section  twenty-two  hundred  and  thirty-nine, 
if  any,  and  if  no  surplus  exists,  then  out  of  the  appropriation  for  incidental 
expenses  of  district  land-offices;  but  no  clerk  shall  be  so  paid  unless  his 
employment  has  been  first  sanctioned  by  the  Secretary  of  the  Literior. 
[B.  8.] 

Aet  of  Feb.  18,  1861,  eh.  38,  12  Stat.  L.  131. 


Statute  directory,  not  mandatory. — 
*'The  language  of  section  2255  is  merely 
an  authority  to  the  secretary  of  the  in- 
tericH-  to  allow  for  office  rent  for  a  con- 
Bolidated  land  office.  To  what  extent  he 
should  exercise  that  authority  is  left  for 
him  to  determine,  in  yiew  of  the  circum- 
stances of  each  case  and  of  the  state  of 


the  appropriation  for  incidental  expenses; 
and  no  right  can  exist  in  any  land  officer 
to  demand  payment  by  the  department  of 
rent  paid  out  by  him,  unless  the  payment 
of  such  rent  had  been  previously  author- 
ized by  the  secretary."  Bane  t?.  U.  S., 
(1884)  19  Ct.  CI.  644. 


fi.  S.  sec.  2356.  This  section  prescribed  the  boundaries  of  the  ninety-three  land  districts 
with  the  location  of  the  respective  land  offices  and  provided  that  they  should  remain 
until  changed  in  pursuance  of  law.  Bv  the  sections  of  the  Revised  Statutes,  given 
in  the  preceding  paragraphs  of  the  text,  the  President  and  Secretary  of  the  Interior 
were  authorized  to  change  the  boundaries,  consolidate,  annex,  or  discontinue  the  various 
land  districts,  and  the  President  was  also  authorized  to  change  the  location  of  the 
land  offices  and  relocate  the  same  from  time  to  time  at  such  points  in  the  district  as 
he  should  deem  expedient.  In  pursuance  of  the  provisions  numerous  changes  in  the 
location  and  number  of  land  districts  have  been  made,  and  for  that  reason,  the  pro- 
visions of  this  section  are  omitted,  as  are  subsequent  acts  establishing  new  districts, 
which  were  as  follows: 

Alaska:  Act  of  May  17,  1884,  ch.  63,  I  8,  23  Stat.  L.  26;  Act  of  July  24,  1897,  ch. 
14, 1  4,  30  Stat  L.  215;  Act  of  May  14,  1898,  ch.  299,  §  12,  30  Stat.  L.  414.  The  last 
cited  Act  authorised  the  President  to  establish  or  discontinue  land  districts  in  Alaska 
and  to  define,  modify,  or  change  the  boundaries  thereof.  By  ,the  Act  of  Feb.  14,  1902, 
ch.  17,  f  1,  32  Stat.  L.  20,  the  number  of  land  offices  and  districts  was  reduced  to  one, 
but  two  additional  land  districts  were  created  by  the  Act  of  March  2,  1907,  ch.  2537, 
I  I,  34  Stat.  L.  1232.    See  Alaska,  vol.  1,  pp.  323,  324,  328. 

Colorado:  Act  of  June  20,  1874,  ch.  341,  18  Stat.  L.  122;  Act  of  Aug.  4,  1886,  ch. 
895,  24  Stat.  L.  218;  Act  of  Feb.  6,  1890,  ch.  7,  26  Stat.  L.  6. 

Dakota:  Act  of  April  24,  1874,  ch.  127,  18  Stat.  L.  34;  Act  of  Jan.  21,  1880,  ch.  8, 
21  Stat  L.  60;  Act  of  March  23,  1882,  ch.  49,  22  Stat.  L.  33;  Act  of  March  3,  1883,  ch. 
140,  22  Stat.  L.  582;  Act  of  Sept.  26,  1890,  ch.  946,  26  Stat.  L.  485. 

Idaho:     Act  of  Feb.  4,  1879,  ch.  48,  20  Stat.  L.  282. 

Indian  Territory:  The  Act  of  March  2,  1889,  ch.  412,  $  15,  25  Stat.  L.  1006, 
authorized  the  President  to  create  not  to  exceed  two  land  districts,  whenever  he 
should  deem  it  necessary. 

Kansas:  Act  of  June  20,  1874,  ch.  340,  18  Stat.  L.  121;  Act  of  May  24,  1880,  ch. 
100,  21  Stat.  L.  141;  Act  of  March  3,  1881,  ch.  146,  21  Stat.  L.  508. 

Montana:  Act  of  June  20,  1874,  ch.  342,  18  Stat.  L.  123;  Act  of  April  30,  1880,  ch. 
71,  21  Stat.  L.  81 ;  Act  of  April  1,  1890,  ch.  60,  26  Stat.  L.  33,  as  arhended  by  Res.  of 
Aog.  8,  1890,  No.  36,  26  Stat.  L.  677;  Act  of  March  2,  1897,  ch.  355,  29  Stat.  L.  602; 
Act  of  April  28,  1902,  ch.  595,  32  Stat.  L.  171;  Act  of  Feb.  5,  1906,  ch.  83,  34  Stat.  L. 
11;  Act  of  Feb.  25,  1907,  ch.  1191,  34  Stat.  L.  929;  Act  of  Feb.  15,  1910,  ch.  27,  36 
SUt.  L.  192. 

Nebraska:  Act  of  June  19,  1882,  ch.  230,  22  Stat.  L.  106;  Act  of  May  3,  1886,  ch. 
81,  24  SUt.  L.  20;  Act  of  April  16,  1890,  ch.  83,  26  Stat.  L.  66. 

Nevada:     Act  of  Oct.  3,  1913,  ch.  19,  38  Stat.  L.  203. 

Neio  Mexico:  Act  of  March  3,  1874,  ch.  43,  18  Stat  L.  18;  Act  of  Dec.  18,  1888, 
«b.  6,  25  Stat  L.  637;  Act  of  March  1,  1889,  ch.  327,  25  Stat  L.  772;  Act  of  March  16, 
1908,  ch.  93,  35  Stat  L.  45;  Act  of  June  22,  1910,  ch.  320,  36  Stat.  L.  585. 

North  Dakota:  Act  of  March  16,  1904,  ch.  550,  33  Stat.  L.  83;  Act  of  April  26, 
1906,  ch.  1877,  34  Stat.  L.  149. 

Oklahoma:  Act  of  May  2,  1890,  ch.  182,  §  19,  26  Stat.  L.  91;  Act  of  Jan.  18,  1897, 
ch.  62,  I  6,  29  SUt  L.  490;  Act  of  March  3,  1901,  ch.  846,  §  3,  31  Stat  L.  1094. 

Oregon:  Act  of  Jan.  11,  1875,  ch.  13,  18  Stat.  L.  294;  Act  of  May  21.  1888,  ch.  297, 
25  Stat.  L.  152;  Act  of  March  15,  1910,  ch.  97,  36  Stat  L.  238. 

miippine  Islands:  The  Act  of  July  1,  1902,  ch.  1369,  §  52,  32  SUt  L.  704, 
authorized  the  government  of  the  Philippine  Islands  to  establish  land  districts  and  tu 
provide  for  the  appointment  of  the  necessary  officers  whenever  they  might  deem  the 
MM  necessary  for  public  commerce.    See  Phujfpins  lBLAin>6, 
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South  Dakota:  Act  of  May  29,  1»08,  ch.  220,  S  13,  35  Stat.  L.  468;  Act  of  Feb.  6, 
1909,  ch.  77,  36  Stat.  L.  697. 

Utah:  Act  of  April  25,  187B,  ch.  78,  19  Stat.  L.  36;  Act  of  March  3,  1905,  ch.  1450, 
33  Stat.  L.  1044. 

Waahington:  Act  of  Aug.  15,  1876,  ch.  307,  19  Stat.  Lr.  207;  Act  of  June  16,  1880, 
ch.  242,  21  Stat.  L.  283;  Act  of  May  16,  1890,  ch.  215,  36  Stat.  L.  113. 

Wyoviing:  Act  of  Aug.  9,  1876,  di.  256,  19  Stat.  L.  126;  Act  of  March  3,  1887,  ch, 
362,  24  Stat.  L.  526;  Act  of  April  23,  1890,  ch.  153,  26  Stat.  L.  61. 

In  a  circular  No.  541  of  the  general  land  office  of  the  Department  of  the  Interior, 
dated  April  6,  1917,  there  appears  the  following  list  of  United  States  land  offices: 


Alabama  : 

Montgomery. 
Alaska  : 

Fairbanks. 

Juneau. 

Nome. 
Arizona: 

Phoenix, 
Arkansas  : 

Camden. 

HarriKon. 

Little  Rock. 
Califobnia: 

Rl  CVntro. 

Eureka. 

Independence. 

Los  Angeles. 

Sacramento. 

San  Francisco. 

Susan  ville. 

Viaalia. 
Colorado : 

Del  Norte. 

Denver. 

Durango. 

Glenwood  Springs. 

Hugo. 

Lamar. 

Lead  vi  He. 

Montrose. 

Pueblo. 

Sterling. 


Florida  : 

Gainesville. 
Idaho : 

Black  foot. 

Boise. 

Coeur  d'Alene. 

Hailey. 

Lewiston. 
Kansas : 

Dodge  City. 

Topeka. 
Louisiana: 

Baton  Rouge. 
Michigan  : 

Marquette. 
Minnesota: 

Cass  Lake. 

Crookston. 

Duluth. 
Mississippi: 

Jackson. 
Missouri  : 

Springfield. 
Montana : 

Billings. 

Bozeman. 

Glasgow. 

Great  Falls. 

Havre. 

Helena. 

Kali  spell. 

Lewistown. 


Montana — Cont'd. 

Miles  City. 

Missoula. 
Nebraska  : 

Alliance. 

Broken  Bow. 

Lincoln. 

North  Platte. 

O'Neill. 

Valentine. 
Nevada  : 

Carson  City. 

Elko. 
New  Mexico: 

Clayton. 

Fort  Sumner. 

Las  Cruces. 

Roswell. 

Santa  Fe. 

Tucumcari. 
North  Dakota: 

Bismarck. 

Dickinson. 

Mi  not. 

Williston. 
Oklahoma: 

Guthrie. 
Oregon: 

Burns. 

La  Grande. 

Lakeview. 

Portland. 


Oregon — Continued. 

Roseburg. 

The  Dalles. 

Vale. 
South  Dakota: 

Bellefourche. 

Gregory. 

Lemmon. 

Pierre. 

Rapid  City. 

Timber  Lake. 

Utah: 

Salt  Lake  City. 

Vernal. 
Washington: 

North  Yakima. 

Seattle. 

Spokane. 

Vancouver. 

Walla  Walla. 

Waterville. 
Wisconsin  : 

Wausau. 
Wyoming: 

Buffalo. 

Cheyenne. 

Douglas. 

Evanston. 

Lander. 

Sundance. 


Sec.  3.  [OfBice  of  recorder  of  land  titles  in  Missouri  discontinued  — 
records.]  That  whenever  the  Secretary  of  the  Interior  shall  be  of  the 
opinion  that  the  public  interest  no  longer  requires  the  continuance  of  the 
office  of  recorder  of  land  titles  in  Missouri,  he  may  close  and  discontinue 
the  same ;  and  all  of  the  records,  maps,  plats,  field-notes,  books,  papers, 
and  everything  else  concerning,  pertaining,  or  belonging  to  said  office  of 
recorder,  shall  be  delivered  to  the  State  of  Missouri :  Provided,  however. 
That  said  State  shall  provide  by  law  for  the  reception  and  safe-keeping  of 
said  records,  maps,  plats,  field-notes,  books,  papers,  and  everything  else 
belonging  to  said  office  of  recorder,  as  public  records,  and  for  the  allow- 
ance of  free  access  to  the  same  by  the  authorities  of  the  United  States,  for 
the  purpose  of  taking  extracts  therefrom,  or  making  copies  thereof,  without 
charge  of  any  kind:  And  provided  further,  That  when  said  office  of 
recorder  shall  be  clased  and  discontinued  as  aforesaid,  the  Commissioner 
of  the  General  Land-Office  shall  forever  thereafter  possess  and  exeroiSQ 
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all  of  the  powers  and  authority  and  perform  all  the  duties  of  said  recorder. 
[18  Stat  L.  62.] 

This  is  from  the  Act  of  June  6,  1874,  ch.  223.  Sections  1  and  2  of  the  Act  are  given 
under  subdivision  XXIH  of  this  title,  infra,  p.  866.  See  the  following  paragraph 
of  the  text. 

The  state  of  Missouri,  by  Act  of  April  28,  1877,  made  provisions  for  the  reception 
and  safe  keeping  of  the  records,  maps,  etc.,  of  the  recorder's  office^  aa  by  this  Act 
required. 


[Land  OfBices  in  Ohio,  Indiana,  and  Illinois  and  office  of  recorder  of 
land  titles  in  Missouri  abolished.]  •  •  •  That  the  land  ofSccs  at  Chilli- 
cothe,  Ohio,  Indianapolis,  Indiana,  Springfield,  Illinois,  and  the  office  of 
recorder  of  land-titles  of  the  State  of  Missouri,  are  hereby  abolished,  from 
and  after  the  thirtieth  day  of  September  next  and  the  Secretary  of  the 
Interior  is  hereby  authorized  to  transfer  to  the  States  respectively  afore- 
said such  of  the  transcripts,  documents,  and  records  of  the  offices  aforesaid 
as  may  not  be  required  for  the  use  of  the  United  States,  and  as  the  Stages 
respectively  in  which  said  offices  are  situated  may  desire  to  preserve;  [19 
Stai.L.12L] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  31,  1876,  qH.  246. 
See  the  notes  to  R.  S.  sec.  2256,  noted  supra,  p.  531. 


[Sec.  1.]  [Entry  of  land  in  states  where  there  are  no  land  offices.] 

That  public  lands  situated  in  States  in  which  there  are  no  land  offices  may 
be  entered  at  the  General  Land  Office,  subject  to  the  provisions  of  law 
touching  the  entry  of  public  lands;  and  that  the  necessary  proofs  and 
affidavits  required  in  such  cases  may  be  made  before  some  officer  competent 
to  administer  oaths,  whose  official  character  shall  be  duly  certified  by  the 
clerk  of  a  court  of  record.  And  moneys  received  by  the  Commissioner  of 
the  General  Land  Office  for  lands  ehtered  by  cash  entry  shall  be  covered 
into  the  Treasury.    [20  Stat.  L.  201.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  Ip, 
1S78,  ch.  329,  and  is  a  repetition  of  a  provision  of  the  Act  of  March  3,  1877,  ch.  102, 
i  I,  19  Stat.  L.  315. 


[Skc.  1.]  [Consolidation  of  land  offices.]  •  •  •  And  it  shall  be  the 
dnty  of  the  Secretary  of  the  Interior  to  consolidate  the  district  land  offices 
where  practicable  and  consistent  with  the  public  interests.  [27  Stat.  L. 
S68.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  5,  1892,  ch.  380. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1893,  ch.  208,  27  Stat.  L,  691, 
contained  the  following  provisions:  "For  salaries  and  commissions  of  registers  of 
Und  offices  and  receiveref  of  public  moneys  at  district  land  offices,  at  not  exceeding 
three  thousand  dollars  each,  five  hundred  and  twenty  thousand  dollars. 

"And  it  shaU  be  the  duty  of  the  Secretary  of  the  Interior  to  consolidate  the  district 
land  offices  so  as  to  bring  their  total  compensation  for  the  fiscal  year  eighteen  hundred 
and  ninety-four  within  this  appropriation." 
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An  Act  To  abolish  the  United  States  land  office  at  Des  Moines,  Iowa. 

[Act  of  Feb.  15,  1910,  ch,  28,  36  Stat  L,  193.] 

[Des  Moines,  Iowa,  land  office  abolished  —  transfer  of  records,  etc.] 

That  the  land  office  at  Des  Moines,  Iowa,  shall  be,  and  is  hereby,  abolished 
from  and  after  the  twenty-eighth  day  of  February,  nineteen  hundred  and 
ten ;  and  the  Secretary  of  the  Interior  is  hereby  authorized  to  transfer  to 
the  State  of  Iowa  such  of  the  transcripts,  documents,  and  records  of  the 
office  as  are  not  required  for  the  use  of  the  United  States  and  as  the  State 
may  desire  to  preserve.    [36  Stat.  L.  193 J] 

See  R.  S.  sec.  22d6,  noted  supra,  p.  531,  and  the  notes  thereto. 


An  Act  To  abolish  the  office  of  receiver  of  public  moneys  at  Springfield, 

Missouri,  and  for  other  purposes. 

[Act  of  May  2,  1914,  cfc.  74,  38  Stat.  L.  371.] 

[Sec.  1.]  [Springfield,  Mo.,  land  district — receiver  of  public  moneys 
—  office  abolished.]  That  the  office  of  receiver  of  public  moneys  at  Spring- 
field, Missouri,  shall,  ten  days  from  and  after  the  passage  and  approval  of 
this  Act,  be  abolished  and  cease  to  exist;  and  that  all  the  powers,  duties, 
obligations,  and  penalties  at  that  time  lawfully  imposed  upon  such  receiver, 
and  upon  the  register  of  the  land  office  at  Springfield,  Missouri,  shall,  from 
and  after  that  date,  be  exercised  by  and  imposed  upon  such  register ;  and 
such  register  shall,  in  addition  to  the  duties  thus  imposed,  have  charge  of 
and  attend  to  the  sale  of  public  lands  within  the  State  of  Missouri,  as  pro- 
vided by  law  and  official  regulation,  and  shall  be  accountable  under  his 
official  bond  for  the  proceeds  of  such  sales,  and  for  aU  fees,  commissions, 
and  other  moneys  received  by  him  under  any  provision  of  law  or  official 
regulation:  Provided,  That  all  the  fees  and  commissions  now  allowed  by 
law  to  both  such  register  and  such  receiver  shall,  ten  days  after  the  passage 
and  approval  of  this  Act,  be  paid  to  and  accounted  for  by  such  register  in 
the  same  manner  and  in  like  amounts  in  which  they  are  now  required  to  be 
paid  to  and  accounted  for  by  such  receiver,  but  the  salary,  fees,  and  com- 
missions of  such  register  shall  not  exceed  $3,000  per  annum.  [38  Stat, 
L.  371.] 

See  B.  S.  sec.  2266,  noted  supra,  p.  531,  and  the  notes  thereto. 

Sec.  2.  [Books  and  records.]  That  all  official  and  public  books,  papers, 
plats,  records,  and  property  of  every  description  found  and  remaining  in 
the  said  land  office  ten  days  from  and  after  the  approval  of  this  Act  ^all 
be  delivered  to  the  register  of  the  said  office,  who  shall  become  the  custodian 
of  the  same,  under  the  direction  of  the  Commissioner  of  the  General  Land 
Office.     [38  Stat.  L.  372.] 
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V.   PBE-EMFnONS 

[Sec.  4.]  [Pre-emption  laws  repealed.]  That  chapter  four  of  title 
thirty-two,  excepting  sections  twenty-two  hundred  and  seventy-five,  twenty- 
two  hundred  and  seventy-six,  twenty-two  hundred  and  eighty-six,  of  the 
Revised  Statutes  of  the  United  States,  and  all  other  laws  allowing  pre- 
emption of  the  public  lands  of  the  United  States,  are  hereby  repealed,  but 
all  bona  fide  claims  lawfully  initiated  before  the  passage  of  this  act,  under 
any  of  said  provisions  of  law  so  repealed,  may  be  perfected  upon  due  com- 
pliance with  law,  in  the  same  manner,  upen  the  same  terms  and  conditions, 
and  subject  to  the  same  limitations,  forfeitures,  and  contests,  as  if  this  act 
had  not  been  passed.    [26  Stat,  L.  1097.] 

This  is  from  an  Act  of  March  3,  1891,  ch.  561,  entitled  ''An  Act  to  repeal  timber- 
eolture  laws,  and  for  other  purposes.*' 

This  section  repealed  R.  S.  sees.  2257-2274,  2277-2286,  2287,  2288.  R.  S.  sees.  2275, 
2276,  relating  to  school  lands,  are  set  out  under  subdivision  XVI  of  this  title,  tn/ra,  p. 
765.  R.  S.  sec.  2286,  relating  to  pre-emption  by  counties  for  seats  of  justice,  is  also 
set  out  under  subdivision  XVI  of  this  title,  infra,  p.  773.  R.  S.  sec.  2288,  relating 
to  transfers  by  settlers  before  patent  for  public  purposes,  was  one  of  the  sections 
repealed  by  the  section  given  in  the  text,  but  it  was  amended  by  section  3  of  the  same 
Act,  and  is  given  under  the  following  subdivision  VI  of  this  title,  infra,  p.  592. 

Chapter  4,  entitled  "Pre-emptions,"  of  title  32  of  the  Revised  Statutes,  consisted 
of  sections  2257-2288. 

The  sections  of  this  chapter  repealed  by  the  provisions  of  the  text  are  set  out, 
together  with  the  decision  construing  them,  in  the  following  notes: 

''Sexx  2257.  [Lands  subject  to  pre-emption.]  AU  lands  belonging  to  the  United 
States,  to  which  the  Indian  title  has  been  or  may  hereafter  be  extinguished,  shall  be 
subject  to  the  right  of  pre-emption,  under  the  conditions,  restrictions,  and  stipulations 
provided  by  law."    Act  of  June  2,  1862,  ch.  94,  12  Stat.  L.  413. 

This  section  haa  been  construed  or  cited 
in  the  following  cases: 

United  States, — Atherton  v.  Fowler, 
(1877)  96  U.  S.  513;  Butts  t?.  Northern 
Pac  R.  Co.,  (1886)  119  U.  S.  55;  Smith 
p.  U.  S.,  (1898)  110  U.  S.  372;  Northern 
Pac  R.  (>).  t?.  De  Lacey,  (1899)  174  U.  S. 
632;  U.  S.  17.  Garretson,  (1890)  42  Fed. 
Rep.  22;  Northern  Pac.  R.  Co.  i;.  Sanders, 
(1891)  47  Fed.  Rep.  604,  affirmed  in  (C. 
C.  A.  1892)  49  Fed.  Rep.  129;  U.  S.  v. 
La  Chappelle,  (1897)  81  Fed.  Rep.  156; 
Xorthem  Pac.  R.  Co.  i;.  McCormick,  (C 


C.  A.  1899)  94  Fed.  Rep.  932;  Healy  t?. 
U.  S.,  (1894)  29  Ct.  CL  115,  reversed  in 
(1895)  160  U.  S.  136;  Southworth  c. 
U.  S.,  (1895)  30  Ct.  CI.  78;  Osborn  t?.  U. 
S.,  (1898)  33  Ct  CI.  304. 

California,  —  McBrown  v.  Morris, 
(1881)  59  Cal.  64;  Irvine  v.  Tarbat, 
(1894)   105  Cal.  237. 

Colorado. —  Denver,  etc.,  R.  Co.  v. 
Hanoum,   (1893)    19  Colo.  162. 

JoffOa. —  Bullard  v.  Des  Moines,  etc.,  R. 
Co.,  (1883)   62  Iowa  382. 


''Sbc.  2258.  [Lands  not  subject  to  pre-emption,]  The  following  classes  of  lands, 
unless  otherwise  specially  provided  for  by  law,  shall  not  be  subject  to  the  rights  of 
pre-emption,  to  wit: 

"First.  Lands  included  in  any  reservation  by  any  treaty,  law,  or  proclamation  of 
the  President,  for  any  purpose. 

"Second.  Lands  included  within  the  limits  of  any  incorporated  town,  or  selected  as 
the  site  of  a  city  or  town. 

"Third.  Lands  actually  settled  and  occupied  for  purposes  of  trade  and  business, 
and  not  for  agriculture. 

"Fourth.  Lands  on  which  are  situated  any  known  salines  or  mines."  Act  of  Sept. 
4, 1841,  ch.  16,  5  Stat.  L.  455. 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  States.  —  Stark  v.  Starrs, 
(1867)  6  Wall.  (U.  S.)  402;  Sherman  v, 
Biiick,  (1876)  93  U.  S.  209;  Deflfeback  v. 
Hawke,  (1885)  115  U.  S.  392;  Mullan  v. 
U.  S.,  (1886)  118  U.  S.  271,  affimUng 
(1882)  10  Fed.  Rep.  785;  Colorado  Coal, 
etc,  Co.  V.  U.  S.,  (1887)  123  U!  S.  307; 
Wood  V.  Beach,    (1895)    156  U-  S.   548; 


Whitney  v.  Taylor,  (1895)  158  U.  S.  85; 
U..S.  V.  Healey,  (1895)  160  U.  S.  136,  re- 
versing (1894)  29  Ct.  CI.  115;  Burfenning 
17.  Chicago,  etc.,  R.  Co.,  (1896)  163  U.  S. 
321;  Smith  v.  U.  S.,  (1898)  170  U.  S. 
372;  Northern  Pac.  R.  Co.  v.  De  Lacey, 
(1899)  174  U.  S.  622;  U.  S.  V,  Payne, 
(1881)  8  Fed.  Rep.  883;  Cowell  v.  Lam- 
mers,  (1884)  21  Fed.  Rep.  200;  U.  S.  v. 
Reed,   (1886)   28  Fed.  Rep.  482;  U.  S.  t\ 
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Williams,  (1886)  30  Fed.  Rep.  309,  a/- 
firmed  in  (1891)  138  U.  S.  514;  Felix  t\ 
Patrick,  (1888)  3^  Fed.  Rep.  457,  affirmed 
in  (1892)  145  U.  S.  317;  U.  S.  v.  Garret- 
son,  (1890)  42  Fed.  Rep.  22;  Northern 
Pac.  R.  Co.  r.  Sanders,  (1891)  47  Fed. 
Rep,  604;  Northern  Pac.  R.  Co.  v, 
Amackcr,  (1892)  53  Fed.  Rep.  48;  Ex  p. 
Davidson,  (1893)  67  Fed.  Rep.  883; 
Northern  Pac.  R.  Co.  r.  Huasev,  (C.  C.  A. 
1894)  61  Fed.  Rep.  232;  U.  S.  V.  La  Chap- 
pelle,  (1897)  81  Fed.  Rep.  152;  Southern 
Pac.  R.  Co.  V.  Groeck,  (C.  C.  A.  1898)  87 
Fed.  Rep.  970;  Olive  Land,  etc.,  Co.  c. 
Olmstead,  (1900)  103  Fed.  Rep.  568;  Cos- 
mos Exploration  Co.  r.  Gray  Eagle  Oil 
Co.,  (I99O)  104  Fed.-  Rep.  21,  affinncd  in 
(C.  C.  A.  1901)'  112  Fed.  Rep.  4;  King  v. 
McAndrews/  (C.  C.  A.  1901)  111  Fed. 
Rop.  860,  affirming  (1900)  104  Fed.  Rep. 
430;  Southworth  v.  U.  S.,   (1895)    30  Ct. 


Ci.  78;  Oaborn  v.  U.  S.,  (1898)  33  Ct.  CL 
304;  (1846)  4  Op.  Atty.-Gen.  493;  (1854) 
6  Op.  Atty.-Gen.  658. 

Arizona. —  Kansas  City  Min.,  etc.,  Co.  r. 
Clay.  (Ariz.  1892)  29  Pac.  Rep.  11;  U.  S. 
t*.  Blackburn,  (Ariz.  1897)  48  Pac.  Reik 
904. 

California. —  Central  Pac.  R.  Co.  r.  Yol- 
land,  (1875)  49  Cal.  438;  McBrown  r. 
Morris,  (1881)  69  Cal.  64;  Heath  v.  Wal- 
lace, (1886)  71  Cal.  50;  Leviston  v.  R^-an, 
(1888)  75  Cal.  293;  Irvine  v.  Tarbat, 
(1894)    105  Cal.  242. 

Colorado. —  Denver,  etc.,  R.  Co.  1?. 
Hanoimi,   (1893)    19  Colo.  162. 

loiva. —  Bullard  v.  Des  Moines,  etc.,  R. 
Co.,   ( 1883 )   62  Iowa  382. 

Minnesota. —  Burfenning  r.  Chicago, 
etc.,  R.  Co.,   (1891)   40  Minn.  20. 

Wisconsin. —  Houlton  v.  Chicago,  etc., 
R.  Co.,  (1893)  86  Wis.  59. 


"  Sko.  2259.  [Persons  entitled  to  preemption.]  Every  person,  being  the  head  of  a 
family,  or  widow,  or  single  perscm,  over  the  age  of  twenty-one  years,  and  a  citiz€*n  of 
the  United  States,  or  having  filed  a  declaration  of  intention  to  become  such,  as  re- 
quired by  the  naturalization  laws,  who  has  made,  or  hereafter  makes,  a  settleuiont 
ifi  person  on  the  public  lands  subject  to  pre-emption,  and  who  inhabits  and  improves 
the  same,  and  who  has  erected  or  shall  erect  a  dwelling  thereon,  is  authorized  to 
enter  with  the  register  of  the  land-office  for  the  district  in  which  such  land  lies,  by 
legal  subdivisions,  any  number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a 
quarter  section  of  land,  to  include  the  residence  of  such  claimant,  upon  paying  to  the 
United  States  the  minimum  price  of  such  land."  Act  of  Sept.  4,  1841,  en.  16,  5  Stat. 
L.  455. 

This  section  has  been  construed  or  cited 
in   the  following  cases: 

United  States. —  CkMuents  v.  Warner, 
(1800)  24  How.  (U.  S.)  394;  Frisbie  r. 
Whitney,  (1869)  9  Wall.  (U.  S.)  187; 
Minor  v.  Happersett,  (1874)  21  Wall.  (U. 
S.)  162;  Slierman  t\  Buick,  (1876)  93 
U.  S.  209;  Atherton  v.  Fowler,  (1877)  96 
U.  S.  513;  Lansdale  v.  Daniels,  (1879) 
100  U.  S.  113;  Potter  f.  U.  S.,  (1882) 
107  U.  S.  126;  Sanford  v.  Sanford,  (1891) 
139  U.  S.  642;  Orchard  v.  Alexander, 
(1895)  157  U.  S.  372;  Smith  t\  U.  S., 
(1898)  170  U.  S.  372;  Northern  Pac.  R. 
Co.  1;.  De  Lacey,  (1899)  174  U.  S.  622; 
U.  S.  r.  Stanley,  (1855)  6  McLean  (U. 
S.)  409.  27  Fed.  Cas.  No.  16,376;  Aiken 
r.  Ferry,  (1879)  6  Sawy.  (U.  S.)  79,  1 
Fed.  Cas  No.  112;  U.  S.  v.  Payne,  (1881) 
8  Fed.  Rep,  883;  V.  S.  r.  Williams, 
(1886)  30  Fed.  Rep.  309;  U.  S.  v.  Frey- 
berg,  (1886)  32  Fed.  Rep.  195;  U.  S.  v. 
Howard,  (1889)  37  Fed.  Rep.  666; 
Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
47  Fed.  Rep.  604.  affirmed  in  (C.  C.  A. 
1892)  49  Fed.  Rep.  129;  U.  8.  v.  Bedgood, 
(1891)  49  Fed.  Rep.  54;  Northern  Pac. 
H.  Co.  V.  Hinchman,  (1892)  53  Fed.  Rep. 
523;  .Minneapolis  r.  Reum,  (C.  C.  A. 
1803)  56  Fed.  Rep.  576;  U.  S.  v.  Union 
Pac.  R.  Co.,  (1894)  61  Fed.  Rep.  143, 
affirmed  in   (C.  C.  A.  1895)   67  Fed.  Rep. 

"  Sec.  2260.  [Persons  not  entitled  to  pre-empti4>nJ]  The  following  classes  of  per- 
sons, uulc^jjs  otlierwise  specially  providc^i  for  by  law,  shall  not  acquire  any  right  of 
preemption  under  the  provisions  of  t!;e  pre<iMllng  section,  to  wit: 


974;  Stimson  Land  Co.  r.  Rawson,  (1894) 
62    Fed.   Rep.   426;    Bogan   f.    Edinburgh 
American    Land    Mortg.    Co.,    (C.    C.    A. 
1894)  63  Fed.  Rep.  192;  Hebert  r.  Brown, 

(1895)  65  Fed.  Rep.  2;  U.  S.  r.  Winona, 
etc.,  R.  Co.,  (C.  C.  A.  1895)  67  Fed.  Rep. 
969,  affirmed  in  (1897)  165  U.  S.  483; 
U.  S.  r.  La  Chappelle,  (1897)  81  Fed. 
Rep.  152;  U.  S.  r.  Central  Pac.  R.  Co., 
(C.  C.  A.  1899)  94  Fed.  Rep.  906; 
Northern  Pac.  R.  Co.  v.  McCormick,  (C. 
C.  A.  1899)  94  Fed.  Rep.  932;  Grubbs  v. 
U.  S.,  (C.  C.  A.  1900)   105  Fed.  Rep.. 314; 

.U.  S.  r.  Blendauer,  (1903)  122  Fed.  Rep. 
703;  Healev  r.  U.  S.,  (1894)  29  Ct.  CL 
115,  reversed  in  (1895)  160  U.  S.  136; 
Southworth  v.  U.  S.,  (1895)  30  Ct.  CL 
78;  Ingram  v.  U.  S.,  (1897)  32  Ct.  CL 
147;  (1843)  4  Op.  .\tty..Gen.  147;  (1S55) 
7  Op.  Atty.-Gen.  351;  (1856)  7  Op.  Atty.- 
Gen.  746;    (1862)    10  Op.  Atty.-Gen.  390. 

California.  —  Cumens  t\  Cyphers, 
(1880)  56  Cal.  383;  Thompson  r.  Spray, 
(1887)  72  Cal.  528;  Merrill  r.  Clark, 
(1894)    103  Cal.  367. 

Minnesota. —  Peterson  v.  First  Div.  St* 
Paul,  etc.,  R.  Co.,  (1880)  27  Minn.  218. 

South      Dakota. —  Scott      i*.      Toomey, 

(1896)  8  S,  Dak.  639. 

Washington. —  Pierce  v.   Frace,    (1891) 
2  Wash.  81. 
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"  First.  No  person  who  is  the  proprietor  of  three  hundred  and  twenty  a6re6  of  land 
in  any  State  or  Territory. 

**  Second.  No  person  who  quits  or  abandons  his  residence  on  his  own  land  to  reside 
on  the  public  lands  in  the  same  State  or  Territory'."  Act  of  Sept.  4,  1841,  ch.  16,  .5 
Stat.  L.  455. 


This  section  has  been  construed  or  cited 
in  Smith  r.  U.  S.,  (1898)  170  U.  S.  372; 
Northern  Pac.  R.  Co.  t\  De  Lacey,  (1899) 
174  U.  S.  622;  Aiken  v.  Ferry,  (1879)  6 
Sawy.  (U.  S.)  79,  1  Fed.  Cas.  No.  112; 
Northern  Pac.  it  Co.  r.  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in    (C.  C.  A. 


1892)  49  Fed.  Rep.  129;  U.  S.  f.  Bedgood, 
(1891)  49  Fed.  Rep.  54;  U.  S.  t\  La  CUap- 
pcUe,  (1897)  81  Fed.  Rep.  152;  Healey  v. 
U.  S.,  (1894)  29  Ct.  CI.  115,  reversed  in 
(1895)  160  U.  S.  136;  Southworth  t?.  U. 
S.,  (1895)  30  Ct.  CL.78. 


"Sec.  2261.  [lAiniicLtton  of  pre-emption  right,]  No  person  shall  be  entitled-  to 
more  than  one  pre-emptive  right  by  virtue  of  the  provisions  of  section  twenty-two 
hundred  and  fifty-nine;  nor  where  a  party  has  filed  his  declaration  of  intention  to 
claim  the  benefits  of  such  provisions,  for  one  tract  of -land,  shall  he  file,  at  any  future 
time,  a  second  declaration  fon  another  tract."  Act  of  Sept.  4,  1841,  ch.  16,  6  Stat.  L. 
455;   Act  of  March  3,  1843,  ch.  86,  5  Stat.  L.  620. 


This  section  has  been  construed  or  cited 
in  Johnson  i?.  Towsley,  (1871)  13  Wall. 
(U.S.)  72;  Baldwin  r.  Stark,  (1882)  107 
U.  S.  463;  Sanford  r.  Sanford,  (1801) 
13.0  U.  S.  642;  Smith  v.  U.  S.,  (1898)  170 
U.  S.  372;  Northern  Pac.  R.  Co.  r.  De 
Lacey,  (1899)  174  U.  S.  622;  Northern 
Pac.  R.  Co.  i\  Sanders,  (1891)  47  Fed. 
Rep.  604,  affirmed  in   (C.  C.  A.  1892)   49 


Fed.  Rep.  129;  IT.  S.  v.  Bedgood,  (1891) 
49  Fed.  Rep.  54;  Durango  Land,  etc.,  Co. 
v..  Evf\ns,  (C.  C.  A.  1897)  80  Fed.  Rep. 
425;  U.  S.  r.  La  Chappelle,  (1897)  81 
Fed.  Rep.  152;  Healey  v.  U.  S.,  (1894)  29 
Ct.  CI.  115,  reversed  in  (1895)  160  U.  S. 
136;  Southworth  f?.  U.  S.,  (1895)  30  Ct. 
CI.  78;  Cumens  v.  Cyphers,  (1880)  56 
Cal.  383. 


"Sec.  2262.  [Oath  of  pre-emptioniat,  where  filed,  penalty.]  Before  any  person 
claiming  the  benefit  of  this  chapter  is  allowed  to  enter  lands,  he  sliall  make  oath 
before  the  receiver  or  register  of  the  land-district  in  which  the  land  is  situated  that 
he  has  never  had  the  benefit  of  any  right  of  pre-emption  under  section  twenty-two 
hundred  and  fifty-nine;  that  he  is  not  the  owner  of  three  hundred  and  twenty  acr^s 
of  land  in  any  State  or  Territory;  that  he  has  not  settled  upon  and  improved  such 
land  to  sell  the  same  on  speculation,  but  in  good  faith  to  appropriate  it  to  his  own 
exclusive  use;  and  that  he  has  not,  directly  or  indirectly,  made  any  agreement  or  con- 
tract, in  any  way  or  manner,  with  any  person  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  (3ovemment  of  the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person  except  hiniself ;  and  if  any  person  taking  such  oath 
swears  falsely  in  the  premises,  he  shall  forfeit  the  money  which  he  may  have  paid  for 
such  land,  and  all  right  and  title  to  the  same;  and  any  grant  or  conveyance  which 
he  may  have  made,  except  in  the  hands  of  bona-fide  purchasers,  for  a  valuable  con- 
sideration, shall  be  null  and  void,  except  as  provided  in  sebtion  twenty-two  hundred 
and  eighty-eight.  And  it  shall  be  the  duty  of  the  officer  administering  such  oath  to 
file  a  certificate  thereof  in  the  public  land-office  of  such  district,  and  to  transmit  a 
duplicate  copy  to  the  General  Land- Office,  either  of  which  shall  be  good  and  sufficient 
e?idence  that  such  oath  was  administered  according  to  law.''  Act  of  Sept.  4,  1841, 
ch.  16,  5  Stat.  L.  456. 

This  section  was  amended  by  Act  of  June  0,  1880,  ch.  164,  21  Stat.  L.  169. 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  «la(c«.— Potter  v.  U.  S.,  (1882) 
107  U.  S.  126;  U.  S.  v.  Minor,  (1885)  114 
U.  S.  233;  Orchard  v.  Alexander,  (1895) 
157  U.  S.  372;  Smith  v.  U.  S.,  (1898)  170 
U.  S.  372;  Northern  Pac.  R.  Co.  v.  De 
Lacey,  (1899)  174  U.  S.  622;  Hyde  v. 
Bishop  Iron  Co.,  (1900)  177  U.  S.»28l5 
Hawley  p.  Diller,  (1900)  178  U.  S.  476; 
U.  S.  v.  White,  (1883)  17  Fed.  Rep.  561, 
9  Sawy.  (U.  S.)  126;  Smith  t\  Ewing, 
(1885)  23  Fed.  Rep.  741;  U.  S.  V. 
Howard,  (1889)  37  Fed.  Rep.  666; 
Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in  (C.  C.  A. 
1S92)  49  Fed.  Rep.  129;  U.  S.  v.  Bedgood, 


(1891)  49  Fed.  Rep.  54;  U.  S^v.  Steener- 
son,  (C.  C.  A.  1892)  50  Fed.  Rep.  504; 
Northern     Pac.     R.     Co.     r.     Hinchman, 

(1892)  53  Fed.  Rep.  523;  American 
Mortg.  Co.  f.  Hopper,  (1893)  56  Fed.  Rep. 
67,  affirmed  in  (C.  C.  A.  1894)  64  Fed. 
Rep.  553;  Swigett  v.  U.  S.,  (1896)  78 
Fed.  Rep.  456;  U.  S.  v,  Lai  Chappelle, 
(1897)  81  Fe<i.  Rep.  162;  Southworth  f;. 
U.  S.,  (1895)  30  Ct.  CI.  78;  (1847)  4 
Op.  Atty.-Gen.  658. 

Arkansas. —  Shorman  v.  Eakin,    (188G) 

47  Ark.  351;   Marshall  v.  Cowles,   (1886) 

48  Ark.  362;  St.  Louis,  etc.,  R.  Co.  v. 
Tapp,   (1897)   64  Ark.  357. 

California. —  Snow  v.   Kimmer,    (1S7S) 
52  Cal.  624;  Harris  v.  Harris,  (1SS6)   71 
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Cal.  314;  Sparrow  v.  Rhoadea,  (1888)  76 
Cal,  208;  Morgan  v.  Lones,  (1888)  78  Cal. 
58;  Moffatt  v,  BuUon,  (1892)  96  Cal. 
106;  Stewart  v.  Powers,  (1893)  98  Cal. 
614;  Merrill  t?.  Clark,  (1894)  103  Cal. 
367. 

Colorado.^  Everett  v.  Todd,  (18W)  19 
Cojo.  322;  Wilcox  v,  John,  (1895)  21 
Colo.  367. 

Florida.-^Lee  v.  Patten,  (1894)  34  Fla. 
166. 

Illinois. —  Close  v,  Stuyvesant,  (1890) 
132  111.  607. 


Minnesota. —  Bishop  Iron  Co.  v.  Hyde, 
(1896)  66  Minn.  24;  Qross  v,  Hafemann, 
(1903)  91  Minn.  1. 

Montana, —  Bass  v.  Buker,  (1887)  6 
Mont.  442;  Norris  v.  Heald,  (1892)  12 
Mont.  282. 

Nebraska. —  Robinson  t.  Jones,  (1890) 
31  Neb.  20. 

Utah.-- Steele  v.  Boley,  (1889)  6  Utah 
308. 

Washington.  —  Carson  v,  Railaback, 
( 1887 )  3  Waah.  Ter.  168. 


"  Sec.  2263.    [Proof  of  settlement,  assignment 
entries  being  made  under  and  by  virtue  of  the 
dred  and  fifty-nine,  proof  of  the  settlement  an 
be  made  to  the  satisfaction  of  the  register  and 
such  lands  lie,  agreeably  to  such  rules  as  may 
Interior;  and  all  assignments  and  transfers  of 
issuing  of  the  patent,  shall  be  null  and  void." 
L.  456. 


of  pre-emption  rights.]     Prior  to  any 

provisions  of  section  twenty-two  hun- 

d  improvement  thereby  required  shall 

receiver  of  the  land-district  in  which 
be  pres<*ribed  by  the  Secretary  of  the 
the  right  hereby  secured,  prior  to  the 

Act  of  Sept.  4,  1841,  ch.  16,  5  Stat. 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  States.  —  Irvine  v.  Irvine, 
(1869)  9  Wall.  (U.  S.)  617;  Myers  v. 
Croft,  (1871)  13  Wall.  (U.  S.)  291;  Pot- 
ter V.  U.  S.,  (1882)  107  U.  S.  126; 
Orchard  v.  Alexander,  (1895)  157  U.  S. 
372;  Qonzalesi\  French,  (1896)  164  U.  S. 
338;  Smith  v.  U.  S.,  (1898)  170  U.  S. 
372;  Northern  Pac.  R.  Co.  v.  De  Lacey, 
(1899)  174  U.  S.  622;  Kellom  v.  Easley, 
1  Dill.  (U.  S.)  281,  14  Fed.  Cas.  No. 
7,668;  Smith  v.  Ewing,  (1885)  23  Fed. 
Rep.  741;  Northern  Pac.  R.  Co.  v.  San- 
ders, (1891)  47  Fed.  Rep.  604,  affirmed  in 
(C.  C.  A.  1892)  49  Fed.  Rep.  129;  U.  S. 
17.  Bedgood,  (1891)  49  Fed.  Rep.  54;  U.  S. 
V.  LaChappelle,  (1897)  81  Fed.  Rep.  152; 
(1856)   7  Op.  Atty-Gen.  647. 

Arizona, —  Gonzales  v.  French,  (Ariz. 
1893)  33  Pac.  Rep.  501. 

California, — Chapman  v,  Quinn,  (1880) 


56  Cal.  266;  Turner  v.  Donnelly,  (1886) 
70  Cal.  597;  Sparow  t?.  Rhoades,  (1888) 
76  Cal.  208;  Stewart  v.  Powers,  (1893) 
98  Cal.  516;  Merrill  v.  Clark,  (1894)  103 
Cal.  367. 

Cotorarfo.— McMillen  v.  Gerstle,  (1893) 
19  Colo.  98;  Everett  v.  Todd,  (1894)  19 
Colo.  322;  Cooper  v.  Hunter,  (1896)  8 
Colo.  App.  101. 

Idaho. —  Jones  v,  Meyers,  (1891)  3 
Idaho  52. 

Illinois. —  Close  v.  Stuyvesant,  (1890) 
132  111.  607. 

Zoira.— Purcell  v.  Lang,  (1899)  108 
Iowa  198. 

Minnesota. —  Olson  v.  Orton,  (1881)  28 
Minn.  36. 

Washington.  —  Burch  v.  McDaniel, 
(1881)  2  Waah.  Ter.  58;  Pierce  v.  Fraoe, 
(1891)  2  Wash.  81;  Lawrence  v.  Potter, 
(1900)  22  Wash.  32. 


"  Sec,  2264.  [Btatement  to  be  filed  by  settler  icith  intent  to  purchase,  on  lands  sub- 
ject to  private  entry.}  When  any  person  settles  or  improves  a  tract  of  land  subject 
at  the  time  of  settlement  to  private  entry,  and  intends  to  purchase  the  same  under  the 
preceding  provisions  of  this  chapter,  he  shall,  within  thirty  days  after  the  date  of 
such  settlement,  file  with  the  register  of  the  proper  district  a  written  statement, 
describing  the  land  settled  upon  and  declaring  his  intention  to  claim  the  same  under 
the  pre-emption  laws;  and  he  shall,  moreover,  within  twelve  months  after  the  date  of 
such  settlement,  make  the  proof,  affidavit,  and  payment  hereinbefore  required.  If  he 
fails  to  file  such  written  statement,  or  to  make  such  afiidavit,  proof,  and  payment 
within  the  several  periods  named  above,  the  tract  of  land  so  settled  and  improved 
shall  be  subject  to  tne  entry  of  any  other  purchaser."  .  Act  of  Sept.  4,  1S41,  ch.  16,  5 
Stat.  L.  457. 


This  section  has  been  construed  or  cited 
in  Johnson  v.  Towsley,  (1871)  13  Wall. 
(U.  S.)  72;  Atherton  v.  Fowler,  (1877) 
96  U.  S.  613;  Morrison  v.  Stalnaker, 
(1881)  104  U.  S.  213;  Whitney  v.  Taylor, 
(1895)  158  U.  S.  85;  Smith  v.  U.  S., 
(1898)  170  U.  S.  372;  Northern  Pac.  R. 
Co.  V.  De  Lacey,  (1899)  174  U.  S.  622; 
Tarpey  v.  Madsen,  (1900)  178  U.  S.  215; 
Northern  Pac.  R.  Co.  r.  Sanders,   (1891) 


47  Fed.  Rep.  604,  affirming  (0.  C.  A. 
1892-)  49  Fed.  Rep.  129;  U.  S.  v.  Union 
Pac.  R.  Co.,  (1894)  61  Fed.  Rep.  143, 
affirmed  in  (C.  C.  A.  1895)  67  Fed.  Rep. 
974;  Chicago,  etc.,  R.  Co.  v.  U.  S.,  (C.  C. 
A.  1901)  108  Fed.  Rep.  311;  (1846)  4 
Op.  Atty.-Gen.  493;  (1852)  5  Op.  Atty.- 
Gen.  609;  Hollinshead  v.  Simms,  (1875) 
51  Cal.  158;  U.  S.  v.  Spaulding,  (1882) 
3  Dak.  85. 
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**  Sec.  2265.  [Claim  filed  by  settler  on  land  not  proclaimed  for  8ale,'\  Every  claim- 
ant under  the  pre-emption  law  for  land  not  yet  proclaimed  for  sale  is  required  to 
make  known  his  claim  in  writing  to  the  register  of  the  proper  iand-office  within  three 
months  from  the  time  of  the  settlement,  giving  the  designation  of  the  tract  and  the 
time  of  settlement;  otherwise  his  claim  shall  be  forfeited  and  the  tract  awarded  to 
the  next  settler,  in  the  order  of  time,  on  the  same  tract  of  land,  who  has  given  such 
notice  and  otherwise  complied  with  the  conditions  of  the  law."  Act  of  March  3,  1843, 
ch.  86,  5  Stat.  L.  620. 


This  section  has  been  construed  or  cited 
in  Johnson  v.  Towsley,  (1871)  13  Wall. 
(U.  S.)  72;  Morrison  v.  Stalnaker, 
(1881)  104  U.  S.  213;  Gonzales  v,  French, 
(1896)  164  U.  S.  338;  Smith  t;.  U.  S., 
(1898)  170  U.  S.  372;  Northern  Pac.  R. 
Co.  p.  De  Lacey,  (1899)  174  U.  S.  622; 
Svor  r.  Morris,  (1913)  227  U.  S.  624,  33 


S.  Ct.  385,  57  U.  S.  (L.  ed.)  623; 
Northern  Pac.  R.  Co.  v.  SaJiders,  (1891) 
47  Fed.  Rep.  604,  affirmed  (C.  C.  A.  1892) 
49  Fed.  Rep.  129;  U.  S.  v.  Union  Pac.  R. 
CJo.,  (1894)  61  Fed.  Rep.  143,  affirmed  (C. 
C.  A.  1895)  67  Fed.  Rep.  974;  U.  S.  v. 
La  Chappelle,  (1897)  81  Fed.  Rep.  152; 
U.  S.  V.  Spaulding,  (1882)   3  Dak.  85. 


u 


Ssa  2266.  [Decla/ratory  statement  of  settlers  on  unsurveyed  lands,  when  fUed,] 
In  regard  to  settlements  which  are  authorized  upon  unsurveyed  lands,  the  pre-emption 
claimant  shall  be  in  all  cases  required  to  file  his  declaratory  statement  within  three 
months  from  the  date  of  the  receipt  at  the  district  land-office  of  the  approved  plat  of 
the  township  embracing  such  pre-emption  settlement."  Act  of  May  30,  1862,  ch.  86, 
12  Stat.  L.  410. 


This  section  has  been  construed  ot  cited 
in  Lansdale  v,  Daniels,  (1879)  100  U.  S. 
113;  Morrison  v,  Stalnaker,  (1881)  104 
U.  S.  213;  Deffeback  v,  Hawke,  (1885) 
115  U.  S.  392;  Gonzales  v,  French,  (1896) 
164  U.  S.  338;  Smith  i\  U.  S.,  ( 1898)  170 
U.  8.  372;  Northern  Pac.  R.  Co.  i?.  De 
Ucey,  (1899)  174  U.  S.  632;  Cowell  r. 
I^junroers,  (1884)  21  Fed.  Rep.  200; 
Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in    (C.  C.  A. 


1892)  49  Fed.  Rep.  129;  U.  S.  v.  Union 
Pac.  R.  Co.,  (1894)  61  Fed.  Rep.  143, 
affirmed  in  (C.  C.  A.  1896)  67  Fed.  Rep. 
974;  U.  S.  P.  La  Chappelle,  (1897)  81 
Fed.  Rep.  152:  Northern  Pac.  R.  Co.  v, 
McCormick,  ((5.  C.  A.  1899)  94  Fed.  Rep. 
939;  Osborne  t?.  Altschul,  (1900)  101  Fed. 
Rep.  739;  Hollinshead  v.  Simms,  (1875) 
51  Cal.  158;  Schieffery  v,  Tapia,  (1885) 
68  Cal.  184;  U.  S.  v.  Spaulding,  (1882) 
3  Dak.  85. 


"Ssa  2267.  [Pre-emption  cUUmaaits;  time  of  making  proof  and  payment J\  All 
claimants  of  pre-emption  rights,  under  the  two  preceding  sections,  shall,  when  no 
shorter  time  is  prescribed  by  law,  make  the  proper  proof  and  payment  for  the  lands 
claimed  within  thirty  months  after  the  date  prescribed  therein,  respectively,  for 
filing  their  declaratory  notices,  has  expired."  Act  of  July  14,  1870,  ch.  272,  16  Stat. 
L.  279;   Act  of  March  3,  1871,  Res.  52,  16  Stat.  L.  604. 

By  Act  of  July  26,  1894,  ch.  164,  S  2,  28  Stat.  L.  123,  the  time  for  making  fin9l  pay- 
ments on  entries  under  the  pre-emption  laws  was  extended  for  one  year  in  certain  cases. 


This  section  has  been  construed  or  cited 
in  Morrison  r.  Stalnaker,  (1881)  104  U. 
S.  213;  Whitney  r.  Taylor,  (1895)  158 
U.  S.  95;  Gonzales  v,  French,  (1896)  164 
U.  S.  338;    Smith   f.  U.   S.,    (1898)    170 


Smith  V.  Bwing,  (1885)  23  Fed.  Rep.  741; 
Northern  Pac.  R.  Co.  v,  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in  (C.  C.  A. 
1892)  49  Fed.  Rep.  129;  U.  S.  t?.  La  Chap- 
pelle, (1897)   81  Fed.  Rep.  152;  Meads  t;. 


V.  S.  372;  Northern  Pac.  R.  Co.  c.  De  U.  S.,  (CCA.  1897)  81  Fed.  Rep.  684; 
Lacey,  (1899)  174  U.  S.  622;  Oregon,  etc.,  ."/.U.  S.  v,  Spaulding,  (1882)  3  Dak.  85; 
R.  Co.  r.  U.  S.,    (1903)    190  U.  S.   186;v    TTarpey  v.  Madsen,  (1898)  17  Utah  362. 

**Sko.  2268.  [Extension  of  time  in  certain  cases  to  persons  in  military  and  naval 
i^vice.]  Where  a  pre-empt  or  has  taken  the  initiatory  steps  required  by  law  in  regard 
to  actual  settlement,  and  is  called  away  from  such  settlement  by  being  engaged  in 
the  military  or  naval  service  of  the  United  States,  and  by  reason  of  such  absence 
18  unable  to  appear  at  the  district  land-office  to  make  before  the  register  or 
receiver  the  affidavit,  proof,  and  payment,  respectively,  required  by  the  preceding 
provisions  of  this  chapter,  the  time  for  filing  such  affidavit  and  making  final 
proof  and  entry  or  location  shall  be  extended  six  months  after  the  expiration 
of  his  term  of  service,  upon  satisfactory  proof  by  affidavit,  or  the  testimony 
of  witnesses,  that  such  pre-emptor  is  so  in  the  service,  being  filed  with  thV 
register  of  the  land-office  for  the  district  in  which  his  settlement  is  made."  Act  of 
March  21,  1864,  ch.  38,  13  Stat.  L.  35. 

This  section  has  been  construed  or  cited  Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
mSmittii?.  U.  S.,  (1898)   170  U.  S.  372;       47  Fed.  Rep.  604,  affirmed  in    (C  C  A. 
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1892)   49  Fed.  Rep.  129;  U.  S.  v.  Union       974;    U.  S.  t?.  La  Chappelle,    (1897)    81 
Pac.    R.    Co.,    (1894)    61    Fed.    Rep.    143,       Fed.  Rep.  162. 
affirmed  in   (C.  C.  A.  1895)   67  Fed.  Rep. 

"Sec.  2269.  [Death  before  consummating  claim;  who  to  complete j  etc.]  Where  a 
party  entitled  to  claim  the  benefits  of  the  'pre-emption  laws  dies  before  consummating 
his  claim,  by  filing  in  due  time  all  the  papers  essential  to  the  establishment  of  the 
same,  it  shall  be  competent  for  the  executor  or  administrator  of  the  estate  of  sueh 
party,  or  one  of  the  heirs,  to  file  the  necessary  papers  to  complete  the  same;  but  the 
entry  in  such  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased  pre-emptor, 
and  a  patent  thereon  shall  cause  the  title  to  inure  to  such  heirs,  as  if  their  names  had 
been  specially  mentioned."    Act  of  March  3,  1843,  ch.  86,  5  Stat.  L.  620. 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  States,  —  Buxton  v.  Traver, 
(1889)  130  U.  S.  232;  Hutchinson  Invest. 
Co.  r.  Caldwell,  (1894)  152  U.  S.  65; 
Smith  V.  U.  S.,  (1898)  170  U.  S.  372; 
Northern  Pac.  R.  Co.  v,  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in  (C.  C.  A. 
1892)  49  Fed.  Rep.  129;  U.  S.  v.  La  Chap- 
pelle,  (1897)   81  Fed.  Rep.  162. 

Alabama. —  Tennessee  Coal,  etc.,  Co.  v. 
Tutwiler,  (1895)    108  Ala.  483. 

California, —  Buxton  c.  Traver,    (1885) 


67  Cal.  171;  Green  v.  Green,  (1894)  103 
Cal.  108;  Wittenbrock  r.  Wheadon, 
(1900)   128  Cal.  150. 

Da/cofa.— U.  S.  r.  Spaulding,  (1882)  3 
Dak.  85. 

lotoa.— Wood  V.  Murray,  (1892)  85 
Iowa  505. 

Ka^isas, —  Chapman  r.  Price,  (1884)  32 
Ran.  446. 

Minnesota. —  Hayes  v,  Carroll,  (1898) 
74  Minn.  134. 

Washington,  —  Burch  t?.  McDaniel, 
(1881)  2  Wash.  Ter.  58. 


"  Sec.  2270.  [Non-compliance  tnth  laws  coAised  by  vacancy  in  office  of  register  or 
receiver  not  to  affect ^  etc.]  Whenever  the  vacancy  of  the  office  either  of  register  or 
receiver,  or  of  both,  renders  it  impossible  for  the  claimant  to  comply  with  any  requisi- 
tion of  the  pre-emption  laws  within  the  appointed  time,  such  vacancy  shall  not 
operate  to  the  detriment  of  the  party  claiming,  in  respect  to  any  matter  essential  to 
the  establishment  of  his  claim;  but  such  requisition  must  be  complied  with  within  the 
same  period  after  the  disability  is  removed  as  would  have  been  allowed  had  such  dis- 
ability not  existed."     Act  of  March  3,  1843,  ch.  86,  5  Stat.  L.  620. 

This  section  has  been  construed  or  cited  (1897)  81  Fed.  Rep.  152;  U.  S.  v.  Spauld- 

in  Smith  v,  U.  S.,  (1898J    170  U.  S.  372;  ing,  (1882)  3  Dak.  85;  Tarpey  r.  Madsen, 

Northern  Pac.  R.  Co.  v.  Sanders,   (1891)  (1898)    17  Utah  352,  reversed  in   (1900) 

47  Fed.  Rep.  604;  U.  S.  v.  La  Chappelle,  178  U.  S.  215. 

"SEa  2271.  [No  pre-emption  of  lands  sold  but  not  confirmed  by  Land  Office,]  The 
provisions  of  this  chapter  shall  not  be  so  construed  as  not  to  confer  on  any  one  a 
right  of  pre-emption,  by  reason  of  a  settlement  made  on  a  tract  theretofore  disposed 
of,  when  such  disposal  has  not  been  confirmed  by  the  General  Land-Office,  on  account 
of  any  alleged  detect  therein."     Act  of  Aug.  26,  1842,  ch.  205,  5  Stat.  L.  534. 


This  section  has  been  construed  or  cited 
in  Smith  v.  U.  S.,  (1898)  170  U.  S.  372; 
Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
47  Fed.  Rep.  604,  affirmed  in  (C.  C.  A. 
1892)    49  Fed.  Rep.  129;  U.  S.  v.  Union 


Pac.  R.  Co.,  (1894)  61  Fed.  Rep.  143, 
affirmed  in  (C.  C.  A.  1895)  67  Fed.  Rep. 
974;  U.  S.  V.  La  Chappelle,  (1897)  81 
Fed.  Rep.  152;  Witcher  v,  Conklin,  (1890) 
84  Cal.  499. 


"  Sec.  2272.  [Purchase  by  private  entry  after  expiration  of  pre-emption  right,] 
Nothing  in  the  provisions  of  this  chapter  shall  be  construed  to  preclude  any  perscm, 
who  may  have  filed  a  notice  of  intention  to  claim  any  tract  of  land  by  pre-emption. 


from  the  right  allowed  by  law  to  others  to  purchase  such  tract  by  private  entry  after 
the  expiration  of  the  right  of  pre-emption."    Act  of  March  3,  1843,  ch. 


L.   621. 


86,  5  Stat. 


This  section  has  been  construed  or  cited  47  Fed.  Rep.  604,  affirmed  in  (C.  C.  A. 
in  Smith  p.  U.  S.,  (1898)  170  U.  S.  372;  1892)  49  Fed.  Rep.  129;  U.  S.  v.  La  C?hap 
Northern  Pac.  R.  Co.  r.  Sanders,   (1891)        pelle,   (1897)   81  Fed.  Rep.  152. 


"  Sec.  2273.  [When  more  than  one  settler,  rights  of,  appeals  to  Commissioner.] 
When  two  or  more  persons  settle  on  the  same  tract  of  land,  the  right  of  pre-emption 
shall  be  in  him  who  made  the  first  settlement,  provided  such  ptrson  conforms  to  the 
other  proviHion  of  the  law;  and  all  questions  as  to  the  right  of  pre-emption  arising 
between  different  settlers  shall  be  determined  by  the  register  and  receiver  of  the  dis- 
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trict  within  which  the  land  is  situated;  and  appeals  from  the  decision  of  district 
officers,  in  cases  of  contest  for  the  right  of  pre-emption,  shall  be  made  to  the  Commis- 
sioner of  the  General  Land-Office,  whose  decision  shall  be  final,  unless  appeal  there- 
from be  taken  to  the  Secretary  of  the  Interior."  Act  of  Sept.  4,  1841,  ch.  16,  5  Stat. 
L.  466;   Act  of  June  12,  1»58,  ch.  154,  11  Stat.  L.  326.    • 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  States,— Yriahie  v.  Whitney, 
(1869)  9  Wall.  (U.  S.)  187  j  Johnson  v. 
Towsley,  (1871)  13  Wall.  (U.  S.)  82; 
Warren  r.  Van  Brunt,  (1873)  19  Wall. 
(U.  S.)  646;  Butterworth  v.  U.  S.,  (1884) 
112  U.  S.  50;  Caha  v.  U.  S.,  (1894)  152 
U.  S.  211;  Orchard  v.  Alexander,  (1895) 
157  U.  S.  372;  In  re  Emblem,  (1896)  161 
U.  S.  52;  Smith  v.  U.  S.,  (1898)  170  U. 
S.  372;  Smith  t?.  Ewing,  (1885)  23  Fed. 
Rep.  741;  Glidden  r.  Union  Pac.  R.  Co., 
(1887)  30  Fed.  Rep.  660;  Potter  v.  Tib- 
bfctts,  (1890)  43  Fed.  Rep.  506;  Northern 
Pac.  R.  Co.  V.  Sanders,  (1891)  47  Fed, 
Rep.  604,  affirmed  in   (C.  C.  A.  1892)   49 


Fed.  Rep.  129;  U.  S.  t?.  Union  Pac.  R.  Co., 
(1894)  61  Fed.  Rep.  143,  affirmed  in  (C. 
C.  A.  1895)  67  Fed.  Rep.  974;  U.  S.  v. 
La  Chappelle,  (1897)  81  Fed.  Rep.  152; 
Hot  Springs  Cases,  (1874)  10  Ct.  CI.  289, 
350. 

California^ — McHarry  t*.  Stewart,  (Cal. 
1893)  35  Pac.  Rep.  141;  Wormouth  f. 
Gardner,  (1896)   112  Cal.  506. 

Colorado. —  Godding  i;.  Decker,  (1893) 
3  Colo.  App.  198. 

Z>oA;o/a.— Forbes  t?.  DriacoU,  (1887)  4 
Dak.  336. 

IMtnoMi. —  Close  v,  Stuyvesant,  (1890) 
132  111.  607. 

Oklahoma, — Commager  v.  Dicks,  (1892) 
1  Okla.  82. 


"Sec.  2274.  [Settlements  of  two  or  more  persons  on  same  subdivision  before  sur- 
vey.^ When  settlements  have  been  made  upon  agricultural  public  lands  of  the  United 
States,  prior  to  the  survey  thereof,  and  it  has  been  or  snail  be  ascertained,  after 
the  public  surveys  have  been  extended  over  such  lands,  that  two  or  more  settlers  have 
improvements  upon  the  same  legal  subdivision,  it  shall  be  lawful  for  such  settlers  to 
make  joint  entry  of  their  lands  at  the  local  land-office,  or  for  either  of  said  settlers  to 
enter  into  contract  with  his  co-settlers  to  convey  to  them  their  portion  of  said  land  after 
a  patent  is  issued  to  him,  and,  after  making  said  contract,  to  file  a  declaratory  Btate- 
ment  in  his  own  name,  and  prove  up  and  pay  for  said  land,  and  proof  of  joint  occupa- 
tion by  himself  and  others-,  and  of  such  contract  with  them  made,  shall  be  equivalent  to 
proof  of  sole  occupation  and  pre-emption  by  the  applicant :  Provided,  That  in  no  case 
shall  the  amount  patented  under  this  section  exceed  one  hundred  and  sixty  acres,  nor 
shall  this  section  apply  to  lands  not  subject  to  homestead  or  pre-emption  entry."  Act 
of  March  3,  1873,  ch.  283,  17  Stat.  L.  609. 

This  section  has  been  construed  or  cited       S.  v.  Union  Pac.  R.  Co.,  (1894)   61  Fed. 


ill  Warren  c.  Van  Brunt,  (1873)  19  Wall. 
(U.  S.,)  646;  Smith  r.  U.  S.,  (1898)  170 
U.  S.  372;  Northern  Pac.  R.  Co.  v,  San- 
ders, (1891)  47  Fed.  Rep.  604,  affirmed 
in  (C.  C.  A.  1892)   49  Fed.  Rep.  129;  U. 


Rep.  143,  affirmed  in  (C.  C.  A.  1895)  67 
Fed.  Rep.  »74;  U.  S.  v.  La  Chappelle, 
(1897)  81  Fed.  Rep.  162;  Turner  v.  Don- 
nelly, (1886)  70  Cal.  597;  Miles  v.  John- 
son, (1899)  18  Utah  428. 


"Sec.  2277.  [Military  hounty-land  warrants  receivable  for  pre-emption  payments,'] 
All  warrants  for  military  boimty-lands,  which  are  issued  under  any  law  of  the 
United  States,  shall  be  received  in  payment  of  pre-emption  rights  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  for  the  quantity  of  land  therein  specified;  but 
where  the  land  is  rated  at  one  dollar  and  twenty-five  cents  per  acre,  and  does  not 
fxceed  the  area  specified  in  the  warrant,  it  must  be  taken  in  full  satisfaction  thereof." 
Act  of  March  22,  1852,  ch.  19,  10  Stat.  L.  3. 


This  section  has  been  construed  or  cited 
in  the  following  cases: 

United  States. —  Five  Per  Cent..  Cases, 
(1884)  no  U.  S.  471;  Smith  v,  U.  S., 
(1898)  170  U.  S.  372;  Brownson  v. 
Kukuk,  (1874)  3  Dill.  (U.  S.)  490,  4  Fed. 
Cas.  No.  1,929;  Glidden  v.  Union  Pac.  R. 
Co.,  (1887)  30  Fed.  Rep.  660;  Northern 
Pac.  R.  Co.  r.  Sanders,  (1891)  47  Fed. 
Rep.  604,  affirmed  in  (C.  C.  A.  1892)  49 
Fed.  Rep.    129;    U.   S.   f.   La  Chappelle, 


(1897)  81  Fed.  Rep.  162;  (1852)  5  Op. 
Atty.-Gen.  617;  (1856)  7  Op.  Atty.-Gen. 
657. 

Iowa, —  Johns  v,  Warren,  (1802)  85 
Iowa  300;  Purcell  r.  Lang,  (1899)  108 
Iowa  198. 

Missouri. —  Johnson  v,  Fluetsch,  (1903) 
176  Mo.  464.       . 

M^o«/im^fon.— McSorley  t\  Hill,  (1891) 
2  Wash.  638. 


"Sec.  2278.  [Agricultural-college  scrip  receivable  in  payment  of  pre-emptions.] 
Agricultural-college  scrip,  issued  to  any  State  under  the  act  approved  July  second, 
eighteen  hundred  and  sixty-two,  or  acts  amendatory  thereof,  shall  be  received  fron) 
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actual  settlers  in  payment  of  pre-emption  claims  in  the  same  manner  and  to  the  same 
extent  as  authorized  in  case  of  military  bounty-land  warrants,  by  the  preceding  sec- 
tion."    Act  of  July  1,  1870,  ch.  196,  16  Stat.  L.  186. 

This  section  has  been  construed  or  cited  1892)  49  Fed.  Rep.  129;  U.  S.  v.  La  Chap- 
in  Smith  17.  U.  S.,  (1898)   170  U.  S.  372;  pelle,  (1897)  81  Fed.  Rep.  152;  PurceU  «. 
Northern  Pac.  R.  Co.  v.  Sanders,   (1891)  Lang,  (1899)   108  Iowa  198. 
47  Fed.  Rep.  604,  affirmed  in    (C.  C.  A. 

"Sec.  2279.  [Pre-emption  limit  along  railroad  lines.]  No  person  shall  have  the 
right  of  pre-emption  to  more  than  one  hundred  and  sixty  acres  along  the  line  of  rail- 
roads within  the  limits  granted  by  any  act  of  Congress.''  Act  of  March  3,  1853,  ch. 
143,  10  Stat.  L.  244. 

This  section  has  been  construed  or  cited  C.  A.  1892)   49  Fed.  Rep.  129;  Southern 

in  Clements  v.  Warner,    (1860)   24  How.  Pac.   R.   Co.   v.   Groeck,    (1895)    68    Fed. 

(U.  S.)    394;   Moore  v.  Robbins,    (1877)  Rep.  609;  U.  S.  c.  La  Chappelle,   (1897) 

96U.  S.  530;  Lansdale  t?.  Daniels,  (1879)  81    Fed.  Rep.   152;   Southworth   i-.   U.    S., 

100  U.  S.   113;   U.  S.  V.  Hoaley,    (1895)  (1895)    30  Ct.  CI.   78;   Ingram  r.   U.   S., 

leO  V.  S,  196,  reversing  (1894)  29  Ct.  CI.  (1897)     32    Ct.   CI.    147;     (1856)     8    Op. 

115;    Smith  v.  U.   S.,    (1898)    170  U.   S.  Atty.-Gen.   16;    (1871)    13  Op.  Atty.-Gen. 

372;    Northern   Pac.   R.   Co.   v,   Sanders,  387;    (1881)    17  Op.  Atty.-Gen.  129. 
( 1891 )   47  Fed.  Rep.  604,  affirmed  in   ( C. 

"  Sec.  2280.  [Pre-emption  rights  on  lands  reserved  for  grants  found  invalid,]  Any 
settler  on  lands  heretofore  reserved  on  account  of  claims  under  French,  Spanish,  or 
other  grants,  which  have  been  or  may  be  hereafter  declared  by  the  Supreme  Court  of 
the  United  States  to  be  invalid,  shall  be  entitled  to  all  the  rights  of  pre-emption 
granted  by  the  preceding  provisions  of  this  chapter,  after  the  lands  have  been  re- 
leased from  reservation,  in  the  same  manner  as  if  no  reservation  had  existed."  Act  of 
March  3,  1853,  ch.  143,  10  Stat.  L.  244. 

This  section  has  been  construed  or  cited  1892)  49  Fed.  Rep.  129;  U.  S.  v.  La  Chap- 
in  Smith  V.  U.  S.,  (1898)   170  U.  S.  372;  pelle,    (1897)    81    Fed.   Rep.   152;   South- 
Northern  Pac.  R.  Co.  V.  Sanders,   (1891)  worth  t?.  U.  S.,  (1895)  30  CH;.  CI.  78. 
47  Fed.  Rep.  604,  affirmed  in    (C.  C.  A. 

*'Sec.  2281.  [Pre-emption  rights  on  lands  reserved  for  railroads,]  All  settlers 
on  public  lands  which  have  been  or  may  be  withdrawn  from  market  in  consequence 
of  proposed  railroads,  and  who  had  settled  thereon  prior  to  such  withdrawal,  shall  be 
entitled  to  pre-emption  at  the  ordinary  minimimi  to  the  lands  settled  on  and  culti- 
vated by  them;  but  they  shall  iile  the  proper  notices  of  their  claims  and  make  proof 
and  payment  as  in  other  cases."    Act  of  March  27,  1854,  ch.  25,  10  Stat.  L.  269. 

This  section  has  been  construed  or  cited  129;   U.   S.  v.  La  Chappelle,    (1897)    81 

ill  the  cases  of  Nix  v.  Allen,   (1884)    112  Fed.  Rep.   152;   Northern  Pac.  R.  Co.  v. 

U.  S.  129;  Smith  v.  U.  S.,  (1898)    170  U.  McCormick,    (1898)    89    Fed.    Rep.    659; 

S.    372;    Oregon,   etc.,   R.   Co.    v.    U.   S.,  (1856)    8  Op.  Atty.-Gen.  244;   Northern 

(1903)    190  U.  S.  186;  Northern  Pac.  R.  Pac.   R.   Co.   v,  Peronto,    (1882)    3  Dak. 

Co.  f.  Sanders,   (1891)  47  Fed.  Rep.  604,  217. 
affirmed  in   (C.  C.  A.  1892)   49  Fed.  Rep. 

"Sec.  2282.  [Sale  of  land  not  to  he  delayed,  etc]  Nothing  contained  in  this  chap- 
ter shall  delay  the  sale  of  any  of  the  public  lands  beyond  the  time  appointed  by  the 
proclamation  of  the  President."    Act  of  Sept.  4,  1841,  ch.  16,  5  Stat.  L.  457. 

This  section  has  been  construed  or  cited  Northern  Pac.  R.  Co.  v.  Sanders,  (1891) 
in  Moore  v.  Robbins,  (1877)  96  U.  S.  530;  47  Fed.  Rep.  604;  U.  S.  !?.  La  Chappelle, 
Smith  V.  U.  S.,    (1898)    170  U.  S.  372;        (1897)   81  Fed.  Rep.  162. 

*^  Sec.  2283.  [Certain  lands  in  Kansas,  how  to  he  sold,]  The  Osage  Indian  trust 
and  diminished-reserve  lands  in  the  State  of  Kansas,  excepting  the  sixteenth  and 
thirty-sixth  sections  in  each  township,  shall  be  subject  to  disposal,  for  cash  only,  to 
actual  settlers,  in  quantities  not  exceeding  one  hundred  and  sixty  acres,  or  one 
quarter-section  to  each,  in  compact  form,  in  accordance  with  the  general  principles  of 
the  pre-emption  laws,  under  the  direction  of  the  Commissioner  oi  the  General  Land- 
Office;  but  claimants  shall  file  their  declaratory  statements  as  prescribed  in  other 
cases  upon  unoffered  lands,  and  shall  pay  for  the  tracts,  respectively,  settled  upon 
within  one  year  from  date  of  settlement  wliere  the  plat  or  survey  is  on  file  at  that 
date,  Aiid  within  one  year  from  the  filing  of  the  township-plat  in  the  district  office 
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where  such  plat  is  not  on  file  at  date  of  settlement."    Act  of  May  9,  1872,  ch.  149.  17 
Stat.  L.  90.  . 

This  section  has  been  construed  or  cHed  1892)  49  Fed.  Rep.  129;  U.  S.  v.  La  Ghap- 

in  Smith  i?.  U.  S.,  (1898)   170  U.  S.  372;  pelle,    (1897)    81  Fed.  Rep.  152;    (1880) 

Northern  Pac.  R.  Co.  v.  Sanders,  (1891)  16  Op.  Atty.-Gen.  430. 
47  Fed.  Rep.  604,  affirmed  in   (C.  C.  A. 

••SBa  2284.  [Transfer  of  above  claims  prior  to,  etc,  subsequent  right  of  entry. "] 
The  sale  or  transfer  of  his  claim  upon  any  portion  of  these  lands  by  any  settler  prior 
to  the  twenty-sixth  day  of  April,  eighteen  hundred  and  seventy-one,  shall  not  operate 
to  preclude  the  right  of  entry,  upon  the  provisions  of  the  preceding  section,  upon 
another  tract  settl^  upon  subsequent  to  such  sale  or  transfer;  but  satisfactory  proof 
of  good  faith  must  be  furnished  upon  such  subsequent  settlement."  Act  of  May  9, 
1872,  ch.  149,  17  Stat.  L.  90. 

This  section  has  been  construed  and  (1891)  47  Fed  Rep.  604,  affirmed  in  (C.  G. 
cited  in  Smith  v.  U.  S.,  (1898)  170  U.  S.  A.  1892)  49  Fed.  Rep.  129;  U.  S.  v.  La 
S72;   Northern   Pac.   R.   Co.   p.   Sanders,       Chappelle,   (1897)   81  Fed.  Rep.  152. 

''Sec.  2285.  [Pre-emption  restrictions  not  to  apply  to  certain  lands  in  Kansas,] 
The  restrictions  of  the  pre-emption  laws,  contained  in  sections  twenty-two  hundred 
and  sixty  and  twenty-two  hundred  and  sixty-one,  shall  not  apply  to  any  settler  on  the 
Osage  Indian  trust  and  diminished-reserve  lands  in  the  State  of  Kansas,  who  was 
actually  residing  on  his  claim  on  the  ninth  day  of  May,  eighteen  hundred  and  seventy- 
two."    Act  of  May  9,  1872,  ch.  149,  17  Stat.  L.  90. 

This  section  has  been  construed  and  (1891)  47  Fed.  Rep.  004,  affirmed  in  (C. 
cited  in  Smith  v.  U.  S.,  (1898)  170  U.  S.  G.  A.  1892)  49  Fed.  Rep.  129;  U.  S.  v. 
372;   Northern  Pac.   R.   Co.   v.   Sanders,       La  Chappelle,  (1897)  81  Fed.  Rep.  152. 

^Sec.  2287.  [Where  claimant  of  entry  becomes  register  or  receiver.}  Any  bona- 
fide  settler  under  the  homestead  or  pre-emption  laws  of  the  United  States  who  has 
filed  the  proper  application  to  enter  not  to  exceed  one  quarter-section  of  the  public 
lands  in  any  district  land-office,  and  who  has  been  subsequently  appointed  a  register 
DF  receiver,  may  perfect  the  title  to  the  land  under  the  pre-emption  laws  by  furnish- 
ing the  proofs  and  making  the  payments  required  by  law,  to  the  satisfaction  of  the 
Commissioner  of  the  General  Land-Office."  Act  of  April  20,  1871,  ch.  21,  17  Stat. 
L.10. 

This  section  has  been  construed  or  cited  47  Fed.  Rep.  604,  affirm>ed  in  (C.  C.  A. 
in  Smith  t?.  U.  S.,  (1898)  170  U.  S.  372;  1892)  49  Fed.  Rep.  129;  U.  S.  r.  La  Chap- 
Northern  Pac  B.  Co.  V.  Sanders,  (1891)       pelle,  (1897)  81  Fed.  Rep.  152. 
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Sec.  2289.  [Who  may  enter  certain  unappropriated  pnblic  lands.] 

Every  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age 
of  twenty-one  years,  and  is  a  citizen  of  the  United  States,  or  who  has  filed 
his  declaration  of  intention  to  become  such,  as  required  by  the  naturaliza- 
tion laws,  shall  be  entitled  to  enter  one-quarter  section,  "or  a  less  quantity, 
of  unappropriated  public  lands,  to  be  located  in  a  body  in  conformity  to 
the  legal  subdivisions  of  the  public  lands ;  but  no  person  who  is  the  pro- 
prietor of  more  than  one  hundred  and  sixty  acres  of  land  in  any  State  or 
Territory,  shall  acquire  any  right  under  the  homestead  law.  And  every 
person  owning  and  residing  on  land  may,  under  the  provisions  of  this  sec- 
tion, enter  other  land  lying  contiguous  to  his  land,  which  shall  not,  with 
the  land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one  hun- 
dred and  sixty  acres.    [B.  8.] 

This  section,  drawn  from  an  Act  known  as  the  "  Homestead  Act,"  was  originally  as 
follows: 
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"Sec.  2289.  Evory  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the 
age  of  twenty-one  years,  and  is  a  citizen  of  the  United  States,  or  who  has  filed  his 
declaration  of  intention  to  become  such,  as  reauired  by  the  naturalization  laws,  shall 
bo  entitled  to  enter  one  quarter-section  or  a  less  quantity  of  unappropriated  public 
lands,  upon  which  such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at 
the  time  the  application  is  made,  be  subject  to  pre-emption  at  one  dollar  and  twenty- 
five  cents  per. acre;  or  eighty  acres  or  less  of  such  unappropriated  lands,  at  two 
dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body,  in  conformity  to  the  legal  sub- 
divisions of  the  public  lands,  and  after  the  same  have  been  surveyed.  And  every  per- 
son owning  and  residing  on  land  may,  under  the  provisions  of  this  section,  enter  other 
land  lying  contiguous  to  his  land,  which  shall  not,  with  the  land  so  already  owned 
and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty  acres."  Act  of  May  20, 
1802,  ch.  75,  12  Stat.  L.  3U2. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1891,  ch.  561,  %  5, 
26  Stat.  L.  1097. 


I.  In  general,  544 
II.  Who  may  enter  homestead,  545 

III.  Lands  subject  to  homestead  entry,  547 

1.  Lands  open  to  entry,  547 

2.  Lands  not  open  to  entry,  547 

IV.  Requisiti^  to  valid  entry,  550 
V.  Rights  of  entryman,  551 

VI.  Jurisdiction    to    determine    right    of 
entry,  554 

I.  In  Genebal 

Object  of  act. — ^The  homestead  law  in 
terms  subjects  unsurveyed  public  lands,  if 
apricultural  and  unappropriated,  to  set- 
tlement by  persons  having  the  requisite 
qualifications  and  intending  to  comply 
with  its  requirements  as  a  means  of  ac- 
quiring the  title,  and  also  plainly  confers 
upon  the  settler  the  right  of  possession, 
without  which  complian>*e  with  those  re- 
quirements would  be  impossible.  Gauthier 
r.  Morrison,  (1914)  232  I'.  S.  452,  34  S. 
Ct.  384,  58  U.  S.  (L.  ed. »  680,  reversing 
(1911)   62  Wash.  572,  114  Pac.  501. 

The  purpose  of  the  homestead  laws  is 
to  induce  settlement,  cultivation,  and  the 
establishment  of  homes  upon  the  public 
lands.  Ware  v.  U.  S..  (C.  C.  A.  8th  ar. 
1907)  154  Fed.  577,  84  C.  C.  A.  503,  12 
Ann.  Cas.  233,  12  L.  R.  A.  (N.  S.)   1053. 

Policy  of  act. — "The  policy  of  the 
Homestead  Act,  no  less  than  the  specific 
statement  in  the  fintil  oath,  looks  to  a 
holding  for  a  term  of  years  by  an  actual 
settler  with  a  view  to  acquiring  a  home 
for  himself.  In  encouragement  of  such 
settlers  and  none  others  homesteads  have 
been  freelv  granted  bv  the  government." 
Adams  t\ 'Church,  (lf!04)  193  L'.  S.  510, 
24  S.  Ct.  512,  48  U.  S.  (L.  ed.)  769.  See 
also  Moss  V.  Dowman.  (1900)  176  V.  S. 
413,  20  S.  Ct.  429.  44  V.  8.  (L.  ed.)  526. 
•  Liberal  construction. —  The  land  laws 
should  not  be  construed  strictly  and 
harshly  against  the  homesteader,  but 
should  be  administered  liberally  to  fulfill 
heir  purpose.  U.  S.  r.  Mills,  (C.  C.  A.  5th 
Cir.  1911)  190  Fed.  513,  111  C.  C.  A.  345, 
}2  L.  R.  A.    (N.  S.)    752. 

Initiating  homestead  claim. — A  home- 
stead claim  is  initiated  by  an  entry  of 
the  land,  which  is  efl'ected  by  making  an 
application  at  the  proper  land  office,  filing 


the  affidavit  and  paying  the  amount  re> 
quired  by  R.  S.  sees.  2238,  supra,  p.  517, 
and  2290,  infra,  p.  555.  Sturr  v.  Beck, 
(1890)  133  U.  S.  541,  10  S.  Ct.  350,  33 
U.  S.  (L.  ed.)  701,  wherein  the  legislation 
of  Congress  upon  this  subject  is  reviewed. 

Homestead  entry  defined. — "A  *  home- 
stead entry*  is  ah  entry  under  the  pro- 
visions of  the  Act  of  Congress  entitled 
'  an  act  to  secure  homesteads  to  actual 
settlers  upon  the  public  domain,'  approved 
May  20,  1862  (12  Stat.  392,  ch.  75).  and 
the  various  amendments  and  additions 
thereto."  Hartman  v.  Warren,  (C.  C.  A. 
8th  Cir.  1896)  76  Fed.  157,  40  U.  S.  App. 
245,  22  C.  C.  A.  30. 

In  statutes  and  in  common  parlance  the 
word  "  entries,"  when  applied  to  proceed- 
ings in  the  land  office  under  Uie  Home- 
stead Law,  is  used  with  various  meanings 
—  sometimes  in  the  sense  of  preliminary 
entries,  at  other  times  in  the  sense  of  final 
entries,  and  again  in  the  sense  of  the 
proceedings  as  a  whole.  Stearns  r.  V.  S., 
(C.  C.  A.  8th  Cir.  1907)  152  Fed.  900. 
82  C.  C.  A.  48. 

Nature  of  right  of  entry. — The  right  of 
homestead  entry  is  a  right  secured  by  the 
Constitution  and  laws  of  the  Cnitcnl 
States  within  the  meaning  of  R.  S.  sei . 
5508  (repealed  by  §  a4l  of  the  }*enal 
Laws  and  embodied  in  §  19  thereof; 
see  vol.  7,  p.  484),  providing  a  penalty 
for  conspiracy  to  injure,  prevent,  or 
hinder  citizens  from  enjoying  rights  or 
privileges  secured  to  them  by  the  0cm- 
stitution  or  laws  of  the  United  States. 
Hence  a  conspiracy  to  deprive  a  citizen  of 
the  right  to  establish  his  claim  to  certain 
public  lands  under  the  Homestead  Act  is 
a  penal  ofl'ense.  The  right  invaded  by 
such  conspiracy  is  not  the  mere  right  of 
immunity  from  personal  violence. .  but  i** 
tlie  right  to  remain  on  the  land  entered 
in  order  to  perform  the  requirements  of 
the  Act  of  Congress  and  to  perfect  the 
incipient  title  created  bv  the  entrv.  U.  S. 
r.  Waddell,  (1884)  112* U.  S.  76,'5  S.  Ct. 
35,  28  U.  S.  (L.  ed.)  673.  See  al.so  U.  S. 
V.  Waddell,  (E.  D.  Ark.  1883)  16  Fed.  221. 

Quality  of  land  which  one  person  may 
enter. —  A  homesteader  who  initiates  a 
right  as  to  either  surveyed  or  unsurveyetl 
land,  and  complies  with  the  legal  regula- 
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lions,  may,  when  he  enters  the  land,  em- 
brace in  his  claim  land  in  contiguous 
quarter  sections,  if  he  does  not  exceed  the 
quantity  allowed  hy  law,  and  provided 
that  his  improvements  are  upon  some  por- 
tion of  the  tract,  and  that  he  does  such 
acts  as  put  the  public  upon  notice  of  the 
extent  of  his  claim.  St.  Paul,  etc.,  K.  Co. 
c.  Donohue,  (1908)  210  U.  8.  21,  28  8. 
Ct  600,  52  U.  S.    (L.  ed.)   941. 

An  entire  section  cannot  be  entered  as 
a  homestead  by  one  person,  the  maximum 
quantity  which  one  person  may  homestead 
being  one  hundred  and  sixty  acres.  U.  8. 
r.  Payne,  (W.  D.  Ark.  1881)  8  Fed.  883. 
See  further  the  Act  of  Aug.  30,  1890,  ch. 
837,  sec.  1,  infra,  p.  604. 

However  the  custom  of  the  land  depart- 
ment to  allow  the  entry  of  a  technical 
quarter  section  to  be  made  under  the  pro- 
vision of  the  homestead  laws,  regardless 
of  its  actual  area,  the  claimant  being  re- 
quired to  purchase  any  excess  over  the 
one  hundred  and  sixty  acres  allowed  by 
law  aa  a  homestead,  at  the  rate  provided 
by  law,  is  not  erroneous.  Tictin  v.  U.  S., 
(1900)  36  Ct.  CI.  1. 

Departmental  regulations. — The  regula- 
tion of  the  land  department  Nov.  19,  1901, 
requiring  applicants  under  the  nonmineral 
laws  to  support  their  applications  by 
showing  that  the  land  is  non saline,  is  a 
valid  regulation,  and  an  applicant  must 
comply  with  that  regulation.  Leonard  v, 
Lennox,  (C.  C.  A.  8th  Cir.  1910)  181  Fed. 
760,  104  C.  C.  A.  296. 

A  departmental  rule  making  it  necessary 
for  the  applicant  to  state  under  oath 
whether  or  not  he  has  made  a  former 
entry  under  the  homestead  laws,  is  not 
inconsistent  with  the  statute  and  is  suit- 
ably addressed  to  the  execution  of  the 
law.  U.  S.  V.  SmuU,  (1915)  236  U.  8.  405, 
35  S.  Ct.  349,  59  U.  8.  (L.  ed.)  641. 

n.   Who  Mat  Enter  Homestead 

Rule  stated. — "  It  is  not  to  every  per- 
son indiscriminately  that  the  privileges 
of  the  Homestead  Act  are  extended.  It 
is  coniuied  to  any  person  who  is  the  head 
of  a  family,  or  who  has  arrived  at  the  age 
of  twenty-one  years  and  is  a  citizen  of 
the  United  States,  or  who  has  filed  his 
*  intention  to  become  such  as  required  by 
the  naturalization  laws;  or  he  must  be 
a  person  owning  and  residing  on  land 
who  is  allowed  to  enter  other  land  lying 
contiguous  to  his  land,  which  shall  not, 
with  the  land  so  already  owned  and  occu- 
pied, exceed  in  the  aggregate  one  hundred 
and  sixty  acres."  Stewart  v.  Altstock, 
11892)  22  Ore.  182,  29  Pac.  563. 

The  title  to  the  land  entered  cannot 
inure  to  the  benefit  of  any  person  other 
than  the  entryinan,  nor  can  trust  rela- 
tions l^ally  exist  between  the  entryman 
and  any  other  person  in  respect  to  the 
land  entered.      The   entryman   renounces 


all  such  trust  relations  and  obligations 
by  the  affidavit  he  makes  on  application 
to  enter  the  homeatead  when  he  swears 
that  his  application  m  made  for  his  own 
exclusive  use  and  benefit  and  that  it  is 
not  made  directly  or  indirectly  for  the 
use  of  any  other  person.  Shorman  v. 
Eakin,  (1886)  47  Ark.  351,  1  S.  W.  559; 
Clark  c.  Bayley,  (1874)  5  Ore,  343. 

The  title  to  the  land  entered  cannot  in- 
ure to  the  benefit  of  any  other  person 
than  the  .entrjrman,  nor  can  trust  relations 
legally  exist  between  the  entryman  and 
any  other  person  in  respect  to  the  land 
entered.  Carroll  t\  Draughon,  (1911)  173 
Ala.  327,  56  So.  207. 

Head  of  the  family. — ^The  husband-'s 
residence  is  in  law  the  residence  of  the 
wife,  and  the  homestead  law  neither  per- 
mits nor  contemplates  that  both  huslMind 
and  wife  shaJl  take  advantage  of  its  {Mto- 
visions.  Anderson  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1913)  202  Fed.  200,  123  C  C.  A  118. 

Homestead  for  benefit  of  family  and 
not  indlviduaL — In  Buchser  i\  Morss, 
(C.  C.  A.  9th  Cir.  1913)  202  Fed.  854,  121 
C.  C.  A.  212,  it  was  held  that  land  held 
in  the  state  of  Washington,  acquired  un- 
der the  homestead  laws  of  the  United 
States  was  the  community  property  of 
the  entryman  and  his  wife.  The  court 
said:  "  But  it  id  urged  that  the  question 
is  not  to  be  determined  by  the  law  of  the 
state,  but  by  the  laws  of  the  United 
States,  and  that  the*  state  law  is  power- 
less to  control  the  plain  provisions  of  the 
homestead  laws  of  the  United  States 
which  give  the  title  to  the  homestead 
entryman  as  his  separate  property,  and 
in  support  of  that  contention  the  appel- 
lant cites  Hall  v.  Russell,  [1880]  101 
U.  S.  503,  25  U.  8.  (L.  ed.)  829;  Bernier 
r.  Bernier,  (1893)  147  U.  S.  2^2,  13  S. 
Ct.  244,  37  I".  S.  (L.  ed.)  152,  and  Mc- 
Cune  V.  Essig,  (1905)  199  U.  8.  382,  26 
8.  Ct.  78,  50  U.  S.  (L.  ed.)  237.  Those 
cases,  however,  do  not  sustain  the  conten- 
tion. They  are  all  cases  in  which  the 
court  was  called  upon  to  construe  the  land 
laws,  and  the  rights  of  settlers  there- 
imder,  prior  to  the  time  when  the  right 
to  the  title  had  matured  under  the  set- 
tlement. They  have  no  relation  to  the 
question  which  is  presented  in  this  case, 
which  is  the  question  of  the  authority  of 
a  state  legislature  to  make  community 
property  of  land  w^hich  has  passed  from 
the  United  States  to  the  homestead  entry- 
man.  In  Hall  f.  Russell  all  that  was 
decided  was  that  under  Donation  Act 
Sept.  27,  1850,  c.  76,  9  Stat.  496,  the 
title  to  the  grant  did  not  vest  in  the  set- 
tler before  the  conditions  had  been  fully 
performed,  and  that  an  unmarried  man 
who  had  settled  upon  a  half  section  of 
public  land  in  Oregon,  and  after  residing 
thereon  less  than  a  year  died,  had  no 
devisable  interest  in  the  land,  and  that 
on  his  death  his  heirs,  not  by  inheritance, 
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but  by  the  tenns  of  the  Act,  became  quali- 
fied grantees,  with  the  right  to  ooniinue 
the  residence  and  settlement,  and  to  ac- 
quire title.    In  Bemier  c.  Bernier,  it  was 
held  that,  where  a  homestead  entryman 
dies  a  widower  and  without  having  ac- 
quired  a   patent,   the   right   to   complete 
the  proofs  and  acquire  the  patent  passes, 
under   Revised   Statutes,    §    2291    [infra, 
p.  557],  to  all  his  children  equally.    And 
in  McCune  t?.  Essig,  it  was' held  that,  upon 
the  death  of  the  homestead  entryman  be- 
fore final  proof,  the  right  to  complete  the 
proof  and  obtain  the  patent  was  given  by 
the  homestead  law  to  the  surviving  widow, 
and  not  to  the  widow  and  children,  under 
the  community  property  laws  of  the  state 
of  Washington.    In  that  case  the  question 
before  the  court  was  not  one  of  the  de- 
scent of  property,  but  one  of  the  construc- 
tion   and   application    of   the   homestead 
laws   of  the   United   States,   which   l^ws 
expressly  gave  to  the  widow  the  right  to 
complete    the    settlement    in    compliance 
therewith,  and   to  receive   the  title.     In 
other  words,  the  court  held  that  the  widow 
became,  under  the  facts  and  the  law  ap- 
plicable thereto,  the  grantee  of  the  land 
from  the  United  States,  and  that  all  the 
right  of   her   husband   was   extinguished 
by  his  death.     The  principle  which  gov- 
erns the  present  case  is  found  in  Wilcox 
t?.  Jackson,    (1839)    13  Pet   498-616,   10 
U.  S.  (L.  ed.)  264  [273]:     'We  hold  the 
true  principle  to  be.  this:      That   when- 
ever the  question  in  any  court,  state  or 
federal,  is  whether  a  title  to  land  which 
had  once  been  the  property  of  the  United 
States  has  passed,  that  question  must  be 
resolved  by  the  laws  of  the  United  States; 
but    that,   whenever,   according   to    those 
laws,    the   title   shall   have   passed,   then 
that  property,  like  all  other  property  in* 
the  state,'  is  subject  to  the  state  legisla- 
tion,  so   far   as   that  legislation   is   con- 
sistent with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws 
of  the  United  States.*     So  in  Bemier  i;. 
Bernier,  (1893)   147  U.  S.  [242],  246,  13 
S.  Ct.  [244],  245,  37  U.  S.   (L.  ed.)    152, 
[164],   the   court   said:     *  The   object   of 
the  sections  in  question  was,  as  well  ob- 
served by  counsel,  to  provide  the  method 
of  completing  the  homesFtead  claim,  and 
obtaining  a  patent  therefor,  and  not  to 
establish   a   line   of   descent   or   rules   of 
distribution   of   the  deceased   entryman's 
estate/  " 

A  homestead  can  be  entered  imder  the 
homestead  laws  of  the  United  States  only 
by  the  "  head  of  a  family,"  which  shows 
that  the  homestead  entry  is  for  the  benefit 
of  the  whole  family,  and  not  for  any 
single  individual.  The  homestead  under 
such  laws  is  virtually  a  gift  or  donation 
by  the  general  government  to  the  family; 
and  hence,  when  the  title  to  such  home- 
stead is  taken  in  the  name  of  any  single 
.  member  of  the  family,  there  should  not  be 


much  consideration  re(}uired  to  vest  the 
title  to  a  fair  proportion  thereof  in  an- 
other member  of  the  family.  Newkirk  v* 
MarshaU,  (1886)  33  Kan.  77,  10  Pac.  571. 
Corporation. — ^A  corporation  is  not 
capable  of  making  a  homestead  entry,  as 
it  is  not  a  citizen  of  the  United  States 
within  the  meaning*  of  the  Homestead 
Law,  nor  can  a  corporation  acquire  pub- 
lic land  by  means  of  an  agreement  with 
an  individual  whereby  the  latter  agrees 
to  make  the  homestead  entry  and  trans- 
fer his  interest  to  the  corporation  after 
his  title  has  been  perfected.  Pacific  Live- 
stock Co.  i\  Gentry,  (1901)  38  Ore. 
275,  61  Pac.  422,  65  Pac.  597. 

Implied  agreement  to  enter  homestead 
for  corporation. — Where  land  was  en- 
tered as  a  homestead  by  an  employee  of 
a  corporation,  and  the  evidence  showed 
that  a  conspiracy  existed,  whereby  the 
entryman  was  to  transfer  the  land  to  the 
corporation  after  perfecting  his  title,  it 
was  held  that  even  though  no  express 
agreement  to  that  efifect  had  been  entered 
into  by  the  parties,  the  transaction  was 
against  public  policy,  and  that  upon  the 
employee's  repudiation  of  the  agreement 
and  retention  of  the  land  for  his  own 
benefit;  equity  would  not  interfere  at  the 
instance  of  the  corporation,  but  would 
leave  the  parties  where  their  own  con- 
duct had  placed  them.  Pacific  Livestock 
Co.  f.  Gentry,  ( 1901 )  38  Ore.  275,  61 
Pac.  422,  65  Pac.  597. 

Partnership. — ^^Where  a  i)erson,  before 
or  at  the  time  of  filing  his  application 
for  homestead  entry,  agrees  with  his 
partners  to  file  the  application  "under 
the  United  States  homestead  laws  and 
get  the  title  for  the  benefit  of  the  part- 
nership," the  agreement  is  in  contraven- 
tion of  the  spirit  and  policy  of  the  home- 
stead laws  and  hence  is  illegal  and  void. 
Groome's  Estate,  (1892)  94  Cal.  69,  29 
Pac.  487;  Clark  t?.  Bay  ley,  (1874)  d  Ore. 
343. 

And  if  the  entryman  after  acquiring 
title  makes  a  parol  agreement  in  the 
settlement  of  the  accounts  oi  the  partner- 
ship that  the  land  belongs  to  the  part- 
nership, such  agreement  is  inoperative  to 
create  any  trust  or  vest  in  the  entry- 
man's  partners  any  estate  in  the  land. 
Groome\  Estate,  (1892)  94  Cal.  69,  29 
Pac.  487. 

Entry  by  son  for  benefit  of  father. — 
Where  a  person  qualified  to  enter  land 
under  the  homestead  laws  occupied  cer- 
tain lands  which  were  subject  to  home- 
stead entry  without  making  application 
for  entry,  and  subsequently  his  son,  who 
lived  with  him  upon  the  land,  made  a 
homestead  entry  thereof  by  false  and 
fraudulent  representations,  and  on  learn- 
ing of  the  entry  the  father  went  to  the 
son  and  demanded  an  explanation,  stat- 
ing that,  the  entry  was  irregular  and 
illegal,  to  which  the  son  replied  that  he 
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had  made  the  entry  for  the  protection 
and  benefit  of  the  father  and  to  prevent 
any  other  person  from  securing  the  land, 
and  told  the  father  that  if  he  would  not 
object  to  or  contest  the  entry  he  would 
secure  the  title  to  the  land  from  the 
United  States  for  the  father's  use  and 
benefit,  and  in  due  time  the  son  obtained 
a  patent  but  died  without  fulfilling  his 
promise,  it  was  held  that  the  son's  entry 
was  illegal  and  void  and  that  a  court  of 
equity  would  not  sustain  a  bill  brought 
by  the  father  to  impress  a  trust  in  his 
faTor  on  the  land  entered.  Moore  v. 
Moore,  (1900)  130  Cal.  110,  02  Pac.  294, 
80  A.  S.  R.  78. 

What  is  not  entry  for  benefit  of 
another. — Where  a  person  who  believed 
that  he  would  be  able  to  obtain  a  valid 
title  to  certain  land  from  a  corporation 
to  which  it  w^as  supposed  to  belong, 
executed  in  good  faitn  a  good  bond  to 
convey  such  land  to  another  person  as 
soon  as  he  procured  the  title,  and  it  was 
subsequently  ascertained  that  the  title 
was  not  in  the  corporation,  but  that  the 
United  States  was  still  the  owner  of  the 
land,  which  was  subject  to  homestead, 
and  thereupon  the  parties  to  the  bond 
agreed  t}iat  the  obligee  should  make  a 
homestead  entry  of  the  land  and  procure 
the  title  thereto  from  the  government  for 
his  own  use  and  benefit  and  pay  the 
obligor  the  price  originally  stipulated, 
less  such  sum  as  the  obligor  should  re- 
cover as  damages  from  the  corporation  for 
failure  of  title,  but  that  in  other  respects 
the  original  contract  should  remain  as 
executed,  it  was  held  that  the  agreement 
as  modified  was  not  in  violation  of  the 
homestead  laws,  as  there  was  no  under- 
taking on  the  part  of  the  obligee  to  obtain 
the  title  for  the  obligor,  but  on  the  other 
hand,  there  was  a  lawful  attempt  on  the 
part  of  both  parties  to  carry  out  the  pur- 
pose of  the  original  contract,  and  in  pur- 
suance of  its  intention  to  vest  the  title 
to  the  land  in  the  obligee.  Frink  v.  Hoke, 
(1899)   35  Ore.  17,  56  Pac.  1093. 

Aliens. — ^An  alien,  not  having  declared 
his  intention  of  becoming  a  citizen,  is  not 
eligible  to  acquire  a  homestead.  Call  v. 
Los  Angeles-Pacific  Co.,  (S.*  D.  Cal. 
1908)   162  Fed.  926. 

One  M.,  an  alien,  who  had  not  declared 
his  intention  of  becoming  a  citizen  of  the 
United  States,  but  who  was  an  occupant 
of  a  tract  of  public  land,  executed  a  deed, 
by  which  he  purported  to  convey  to  de- 
fendant railroad  company  a  strip  for 
right  of  way  over  such  land.  The  land 
was  at  the  time  within  the  limits  of  a 
railroad  grant  and  had  been  reserved 
from  entry  of  sale.  Subsequently  the 
grant  was  forfeited  and  the  land  restored 
to  the  public  domain,  and  M.,  who  had  in 
the  meantime  declared  his  intention  to 
become  a  citizen,  made  a  homestead  entry 
thereof  and  later  received  a  patent  under 


which  complainants  acquired  title.  It 
was  held  that  the  right-of-way  deed  was 
a  nullity,  both  because  M.  was  an  alien, 
who  could  not  under  the  policy  of  the 
land  laws  acquire  any  right  in  the  land, 
and  because  it  was  at  the  time  reserved 
and  not  subject  to  disposition  thereunder, 
and  that,  being  void  as  against  public 
policy,  the  subsequent  title  acquired  by 
nim  did  not  relate  back  to  give  it  validity. 
Call  V.  Los  Angeles-Pacific  Co.,  (S.  D. 
Cal.  1908)    162  Fed.  926. 

An  alien,  however,  will  be  protected  in 
the  possession  of  public  lands,  the  same  as 
a  citizen,  against  mere  naked  trespassers 
who  do  not  connect  themselves  with  the 
government  title.  Courtney  v.  Turner, 
(1877)   12  Xev.  345. 

Waiver  of  alienage  by  United  States. 
—  "  In  the  absence  of  any  adverse  claim, 
the  sale  of  land,  under  action  2301  of  the 
Revised  Statutes  [infra,  p.  5831,  to  one 
who  has  declared  his  intention  to  become 
a  citizen,  is  a  waiver  of  any  objection  on 
the  part  of  the  United  States  that  the 
purchaser  was  an  alien  when  he  made 
his  application  under  section  2289,  and 
the  commissioner  of  the  general  land  office 
cannot  subsequently  retract  that  waiver 
and  forfeit  the  right  to  the  land  on  ac- 
count of  that  objection."  Bogan  v.  Edin- 
burgh American  Land  Mortg.  Co.,  (O.  C. 
A.  8th  Cir.  1894)  63  Fed.  192,  27  U.  S. 
App.  346,  11  C.  C.  A.  128. 

Qualified  entryman. —  One  who  was 
within  the  Ponca  Indian  reservation  be- 
fore the  hour  of  twelve  noon,  central 
standard  time,  of  Dec.  16,  1893,  and  made 
the  race  from  said  reservation  into  that 
part  of  the  Cherc^ee  outlet  which  was 
opened  to  settlement  on  that  day,  is  not, 
by  reason  thereof,  disqualified  from  set- 
tling upon  and  filing  a  homestead  entry 
on  a  quarter  section  of  land  within  the 
country  then  declared  opened  to  settle- 
ment. Say  lor  r.  Frantz,  (1906)  17  Okla. 
37,  86  Pac.  432. 

Purchaser  of  improvements. —  The  fact 
that  a  settler,  who  is  actually  residing 
on  public  land  with  the  bona  fide  inten- 
tion of  acquiring  title  thereto  under  the 
Homestead  Law,  purchased  his  improve- 
ments from  a  prior  settler,  does  not  affect 
his  right  to  so  acquire  the  land.  Trodick 
I?.  Northern  Pac,  R.  Co.,  (C.  C.  A.  9th 
Cir.  1908)  164  Fed.  913,  90  C.  C  A.  653, 
affirm^  (1911)  221  U.  S.  208,  31  S.  Ct. 
607,  55  U.  S.  (L.  ed.)  704. 

Indians  entitled  to  benefit  of  homestead 
laws.  See  R.  S.  sec.  2310  et  aeq.,  infra, 
p.  591. 

III.  Lands  Subject  to  Homestead  Entry 

1.  Lands  Open  to  Entry 

Unoccupied  and  unimproved  lands. — 
Originally  it  was  only  lands  subject  to 
pre-emption  that  might  be  settled  upon 
as    a    homestead.      Upon    repeal    of    the 
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Pre-emption  Law  by  the  Act  of  March 
3,  1891,  supra,  p.  535,  R.  S.  Bee.  2289 
waB  amended,  and  as  amended  pro- 
vides that  a  homestead  entry  may 
be  made  upon  "  unappropriated  public 
lands."  The  amendment,  however,  does 
not  change  or  alter  the  character  of  the 
lands  as  regards  occupancy  or  improve- 
ment,  that  may  be  entered,  and  the  uni- 
form holding  of  the  Supreme  Court  is  that 
it  is  only  the  unoccupied  and  unimproved 
lands  of  the  United  States  that  are  sub- 
ject to  the  pre-emption  or  homestead  set- 
tlement, though  the  possession  of  a  prior 
occupant,  if  there  be  one,  may  be  wrong- 
ful as  to  the  United  States.  Harvey  «. 
Holies,  (N.  D.  la,  1908)  160  Fed.  631, 
citing  Athorton  v.  Fowler,  (1878)  96  U. 
S.  531,  24  U.  S.  (L.  ed.)  732;  Hosmer  v. 
Wallace,  (1878)  97  U.  S.  675,  24  U.  S. 
(L.  ed.)  1130;  Q^inby  v.  Conlan,  (1882) 
104  U.  S.  420,  26  U.  S.   (L.  ed.)  800. 

Land  available  under  Timber  Act. — The 
fact  that  land  is  such  as  might  be  ac- 
quired under  the  Timber  Act  (Act  of  June 
3,  1878,  20  Stat.  L.  89,  title  Timbbb 
Lands  and  Forebt  Reserves),  ought  not 
to  preclude  any  person  from  acquiring  title 
thereto  under  the  Homestead  Law,  pro- 
vided he  makes  his  entry  before  any  other 
person  applies  to  purchase  under  the 
Timber  Act.  Johnson  v.  Bridal  Veil  Lum- 
bering Co.,  (1893)  24  Ore.  182,  33  Pac. 
528. 

Unsurveyed  land. — Where  an  area  of 
public  lands  was  in  truth  agricultural 
lands  susceptible  of  cultivation,  but  in  the 
survey  was  erroneously  designated  and 
meandered  as  a  lake,  it  was  as  much  pub- 
lic land  after  the  survey  and  as  much 
within  the  operation  of  the  settlement 
laws,  as  if  its  true  character  had  been 
reported  by  the  surveyor.  It  merely  was 
left  unsurveyed  and  as  sueh,  if  agricul- 
tural and  unreserved,  was  open  to  settle- 
ment by  qualified  entrymen.  Gauthier  v. 
Morrison,  (1914)  232  U.  S.  452,  34  S.  Ct. 
384,  58  U.  S.  (L.  ed.)  680,  reversing 
(1911)  62  Wash.  572.  114  Pac.  501. 

Land  within  boundaries  of  Mexican 
grant. —  Land  within  the  exterior  boun- 
daries of  a  Mexican  grant  were  open  to 
homestead  entry,  where  such  grant  was 
a  floating  one  and  the  land  in  contro- 
versy was  excluded  from  the  final  survey 
of  such  grant.  Grant  v.  Oliver,  (1891) 
91  Gal.  158,  27  Pac.  596,  861. 

Land  along  line  of  railroad. —  In  fixing 
the  ordinary  price  of  public  lands  at  $1.25 
per  acre,  and  the  price  for  alternate  re- 
served lands  along  the  line  of  railroads 
at  $2.50  per  acre,  and  providing  that  only 
80  acres  of  the  alternate  reserved  lands 
might  be  homesteaded  as  against  160 
acres  of  ordinary  public  lands,  Congress 
in  no  manner  limite<l  the  right  of  home- 
stead, but  simply  declared  that  the  alter- 
nate* rt'st^rved  lands  should  be  considered 
as  worth  $2.50  per  a^re  instead  of  $1.25, 


the  ordinary  price  of  public  lands.  All 
appropriations  by  individuals  were  basi'd 
upon  that  valuation,  but  the  right  to  ap- 
propriate was  in  no  manner  changeil. 
The  reason  for  the  difference  in  price  is 
that  railroads  ordinarily  enhance  tho 
value  of  contiguous  lands,  and  when  Con- 
gress granted  only  the  odd  sections  in  aid 
of  their  construction,  it  believed  that  such 
construction  would  make  the  even  and 
reserved  sections  of  at  least  double  value- 
U.  S.  V.  Ingram,  (1899)  172  U.  S.  327, 
19  S.  Ct.  177,  43  U.  S.  (L.  ed.)  465. 

Indemnity  lands. — ^As  no  rights  to 
lands  within  indemnity  limits  will  attach 
in  favor  of  a  railroad  company  until  after 
selections  made  1>y  it  with  the  approval 
ot  the  Secretary  of  the  Interior,  up  to  the 
time  such  approval  is  given,  lands  within 
indenmity  limits,  although  embraced  by 
the  company's  list  of  selections,  arc  sub- 
ject to  be  disposed  of  by  the  ITnited  States 
or  to  be  settled  upon  and  occupied  under 
the  homestead  laws.  Sjoli  t*.  Dreschel, 
(1906)  199  U.  S.  56.4,  26  S.  Ct.  154,  50 
U.  S.  (L.  ed.)  311;  Northern  Pac.  R.  Co. 
t\  Wass,  (1908)  104  Minn.  411,  116  X.  VV. 
937;  Houston  v.  Northern  Pac.  R.  Co., 
(1909)  109  Minn.  273.  123  N.  W.  922,  18 
Ann.  Cas.  325;  Brandon  t\  Ard,  (1906) 
74  Kan.  424,  87  Pac.  366,  118  A.  S.  R.  321, 
affirmed  (1908)  211  U.  S.  11,  29  S.  Ct.  1, 
53  U.  S.  (L.  ed.)  68. 

Swamp  land. —  Swamp  land  was  sub- 
ject to  entry  at  any  time  before  it  waa 
segregated  by  the  Secretary  of  the  In- 
terior, acting  under  the  authority  of  the 
swamp  land  acts.  Morrow  r.  Warner  Val- 
ley Stock  Co.,  (1910)  56  Ore.  312.  101 
Pac.  171,  appeal  dismissed  (1911)  223  U. 
S.  737,  32  S.  Ct.  530,  56  U.  S.  (L.  ed.) 
636. 

Land  mortgaged  and  relinquished. — 
Where  one  filed  a  claim  on  land  imd^'r  the 
pre-emption  statutes  then  in  force;  there- 
after gave  a  mortgage  on  the  land  cover<?d 
by  the  claim  and  subsequently  relin- 
quished the  claim  and  filed  a  homestead 
entry  on  the  same,  it  was  held  that  on 
the  relinquishment  of  the  pre-emption 
claim  the  land  again  became  a  part  of  the 
public  domain  open  to  homestead  entry 
and  that  the  mortgage  on  the  pre-emption 
claim  did  not  attach  to  and  follow  the 
homestead  entry  of  the  same  land. 
Ilebert  v.  Brown,  (C.  C.  Minn.  1895)  65 
Fed.  2. 

Land  not  withdrawn  from  entry. — 
Under  the  Act  of  July  2,  1864,  13  Stat.  L. 
365,  granting  public  lands  to  the  Northern 
Pacific  Railroad  Company,  whenever  a 
plat  of  the  general  route  of  the  road  shall 
have  been  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  section  6 
of  which  Act  provides  that  the  lands 
thereby  granted  "  shall  not  be  liable  to 
sale,  or  entry,  or  pre-emption  before  or 
after  they  are  surveyed,  except  by  naid 
ciunpany,"  the  Act,  and  the  order  of  the* 
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commissioner  of  the  general  land  office 
declaring  that  the  company  had  duly  filed 
such  map  showing  its  general  route 
through  certain  public  lands,  and  with- 
drawing from  sale  or  entry  all  the  odd- 
numbered  sections  falling  within  the  forty- 
mile  limit  of  the  land  grant  along  side 
line,  does  not  constitute  a  withdrawal 
froDi  sale  or  entry  from  that  date  bo  that 
they  are  not  subject  to  homestead  entry 
by  a  homestead  claimant  who  settled  on  a 
portion  thereof  prior  to  the  de^nite  loca- 
tion of  the  line  of  road.  Nelson  v.  North- 
ern Pac.  R.  Co.,  (1903)  188  U.  S.  108,  23 
S.  a  302,  47  U.  S.  (L.  ed.)  406;  NorUiern 
Pac.  R.  Co.  t?.  McCormick,  (C.  C.  Mont. 
1896)  89  Fed.  ff59.  See  also  Oregon,  etc., 
R.  Co.  V.  U.  S.,  <  1903)  189  U.  S.  103,  23 
S.  Ct.  615,  47  U.  S.  (L.  ed.)  726. 

A  contrary  view  was  taken  by  the  court 
in  Northern  Pac.  R.  Co.  t?.  Nelson,  ( 1900) 
22  \Va.sh.  521,  61  Pa«.  703,  wherein  the 
Mid  Act  of  July  2,  1864,  authorizing  the 
withdrawal  from  sale  or  entry  of  certain 
public  lands  along  the  line  of  the  Northern 
Pacific  Railroad,  was  held  to  exclude -such 
lands  from  the  operation  of  the  Home- 
stead Law,  as  the  word  "  entry "  covers 
homestead  applications. 

2.  Limds  Not  Open  to  Entry 

Land  in  possession  of  another. —  Land 
which  is  in  possession  of  another,  under 
color  of  title,  is  not  subject  to  homestead 
entrj'.  Atherton  v.  Fowler,  (1878)  96  U. 
S.  513,  24  U.  S.  (L.  ed.)  732;  Hosmer  p. 
Wallace,  (1879)  97  U.  S.  575,  24  U.  S. 
(Led.)  1130;  Quinby  r.  Conlan,  (1882) 
104  U.  S.  420.  26  U.  S.  (L.  ed.)  800; 
Swanwm  v.  Sears,   (1912)   224  U.  S.  180, 

32  S.  Ct.  455,  56  U.  S.  (L,  ed.)  721; 
Lyle  r.  Patterson,   (1913)   228  U.  S.  211, 

33  S.  Ct.  480,  57  U.  S.  (L.  ed.)  804, 
offirming  (C.  C.  A.  8th  Cir.  1910)  176 
Fed.  909,  100  C.  C.  A.  379;  Tustin  i;. 
Adams,  (G.  C.  Wash.  1898)  87  Fed.  377; 
Dockendorf  r.  Bassett,  (C.  C.  A.  8th  Cir. 
1910)  176  Fed.  917,  100  C.  C.  A.  387, 
offirming  (N.  D.  la.  1908)  160  Fed.  543; 
Harvey  r.  Holies,  (N.  D.  la.  1908)  160 
Fed.  531;  Goodwin  v.  McCabe,  (1888)  75 
CaL  584,  17  Pac.  705;  Rourke  i\  McNally, 
(1893)  98  Cal.  291,  33  Pac.  62;  Bisson  v, 
Curry,  (1872)  35  la.  72;  Nickals  v.  Winn, 
(1882)   17  Nev.  188,  30  Pac.  435. 

Lands  containing  known  salines  or 
nines. —  No  lands  on  which  are  situated 
any  known  salines  or  mines  are  subject  to 
homestead  entry.  IT.  S.  v.  Reed,  (C.  C. 
Ore.  1886)  28  Fed.  482. 

A  patent  issued  on  a  homestead  entry 
for  land  on  which  any  known  salines  or 
mines  are  situated,  is  void.  Morton  r. 
Nebraska,  (1875)  21  WalL  660,  22  U.  S. 
(L.  ed. )   639. 

.\nd  a  suit  in  equity  may  be  maintained 
W  the  I'nitwl  States  to  cancel  such  a 
patent.     McLaughlin  v.  U.  S.,  (1S82)   107 


i:.  S.  626,  2  S.  Ct.  802,  27  U.  S.  (L.  ed.) 
621. 

Lands  containing  known  valuable  coal 
or  mineral  deposits  are  not  subject  to 
homestead  entry.  Stearns  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1907 )  152  Fed.  900,  82  C.  C.  A. 
48;  Leonard  r.  Lennox,  (C.  C.  A.  8th  Cir. 
1910)  181  Fed.  760,  104  C.  C.  A.  296. 

Lands  within  incozporated  city. —  Lands 
within  the  limits  of  any  incorporated 
town  or  selected  as  the  site  of  a  city  or 
town  are  excluded  from  homestead  entry. 
Burfenning  v.  Chicago,  etc.,  R.  Co.,  (1896) 
163  U.  S.  321,  16  S.  Ct.  1018,  41  U.  S. 
(L.  ed.)   175. 

Land  used  for  town  site  purposes. — 
Land  settled  upon,  occupied  and  used  for 
townsite  purposes  and  for  trade  and  busi- 
ness is  not  subject  to  entry  under  the 
homestead  laws.  White  v.  Whitcomb, 
(1907)  13  Idaho  490,  90  Pac.  1080, 
affirmed  (1909)  214  U.  S,  15,  29  S.  Ct. 
599,  53  U.  S.  (L.  ed.)  889. 

Land  in  Indian  reservation. — Lands  to 
which  the  Indian  title  has  not  been  ex- 
tinguished are  not  subject  to  homestead 
entry,  as  they  have  never  become  part  of 
the  public  domain.  U.  S.  r.  La  Chappelle, 
(C.  C.  Wash.  1897)  81  Fed.  152;  King  v. 
McAndrews,  (C.  C.  A.  8th  Cir.  1901)  111 
Fed.  860,  50  C.  C.  A.  29,  (C.  C.  S.  D. 
1900)    104  Fed.  430. 

Indian  allotment. — ^The  Secretary  of  the 
Interior  has  authority  to  deny  an  applica- 
tion to  make  a  homestead  entry,  made  by 
a  person  who  has  no  equities  in  the  land, 
when  such  land  is  covered  by  an  Indian 
allotment,  even  though  such  Indian  allot- 
ment has  been  erroneously  made,  when  the 
equities  in  favor  of  the  allottee  are  such 
that  a  great  injustice  would  be  done  him 
if  the  allotment  should  be  canceled. 
Baldwin  t\  Keith,  (1904)  13  Okla.  624,  75 
Pac.  1124. 

Land  reserved  or  appropriated. —  Lands 
appropriated  to  other  uses  by  the  United 
States  are  not  subject  to  homestead  entry. 
Stewart  v.  Altstock,  (1892)  22  Ore.  182, 
29  Pac.  553. 

The  fact  that  the  title  to  land  is  in  the 
United  States,  does  not  necessarily  make 
it  a  part  of  that  public  domain  which  is 
subject  to  homestead  settlement,  as  the 
statute  is  explicit  that  any  lands  which 
have  been  reserved  by  any  treaty,  law,  or 
proclamation  of  the  President,  are  not 
part  of  the  public  lands  of  the  United 
States,  so  far  as  homestead  entrj[  is  con- 
corned,  so  long  as  such  reservation  con- 
tinues. U.  S.  t*.  Payne,  (W.  D.  Ark. 
1881)  8  Fed.  883. 

Patent  for  land  reserved  is  invalid. — 
'  When  by  Act  of  Congress  a  tract  of 
land  haji  bt^en  reserved  from  homestead 
and  pre-emption,  or  dedicated  to  any 
special  purpose,  proceedings  in  the  Land 
Department  in  defiance  of  such  reserva- 
tion or  dedication,  although  culminatin«i 
in  a  patent,  transfer  no  title,  and  may  hv 
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challenged  in  an  action  at  law.  In  other 
words,  the  action  of  the  Land  Department 
cannot  override  the  expressed  will  of  Con- 
gress, or  convey  away  public  lands  in  dis- 
regard or  defiance  thereof."  Hence  a  de- 
cision of  the  Land  Department  of  the 
United  States  that  lands  homesteaded 
were  not  at  the  time  of  entry  within  the 
limits  of  any  city  but  were  subject  to 
homestead,  is  not  conclusive  upon  the 
courts.  Burfenning  t?.  Chicago,  etc.,  R. 
Co.,  (1896)  163  U.  S.  321,  16  S.  Ct.  1018, 
41  U.  S.  (L.  ed.)  175. 

Lands  within  a  military  reservation  are 
not  subject  to  homestead  entry.  Gavigan 
V.  Crary,  (1905)   2  Alaska  370. 

Prior  to  repeal  of  pre-emption  statutes. 
—  Before  the  repeal  of  the  statutes  in 
regard  to  the  pre-emption  of  public  lands, 
(Act  March  3,  1891,  ch.  561,  sec.  4,  supra, 
p.  535)  it  was  held  that  no  land  was 
subject  to  entry  as  a  homestead  unless  it 
was  subject  to  pre-emption.  U.  S.  o. 
Reed,  (C.  C.  Ore.  1886)  28  Fed.  482. 

Land  covered  by  pre-emption  entry  was 
not  subject  to  homestead  entry.  Merriam 
V.  Bachioni,  (1896)  112  Cal.  191,  44  Pac. 
481. 

rv.  Requisites  to  Valid  Entet 

Rule  stated. — "Under  the  Homestead 
Law  three  things  are  necnled  to  be  done 
in  order  to  constitute  an  entry  on  public 
lands:  First,  the  applicant  must  make 
an  affidavit  setting  forth  the  facts  which 
entitle  him  to  make  such  an  entry;  sec- 
ond, he  must  make  a  formal  application; 
and  third,  he  must  make  payment  of  the 
money  required.  When  these  three  re- 
quisites are  complied  with,  and  the  cer- 
tificate of  entry  is  executed  and  delivered 
to  him,  the  entry  is  made  —  the  land  is 
entered.  If  either  one  of  these  integral 
parts  of  an  entry  is  defective,  that  is,  if 
the  affidavit  be  insufficient  in  its  showing, 
or  if  the  application  itself  is  informal,  or 
if  the  payment  is  not  made  in  actual 
cash,  the  register  and  receiver  are  justi- 
fied in  rejecting  the  application.  But  if, 
noth withstanding  these  defects,  the  appli- 
cation is  allowed  by  the  land  officers,  and 
a  certificate  of  entry  is  delivered  to  the 
applicant,  and  the  entry  is  made  of  rec- 
ord, such  entry  may  be  afterwards  can- 
celed on  account  of  these  defects  by  the 
commissioner,  or  on  appeal  by  the  sec- 
retary of  the  interior;  or,  as  is  often  the 
practice,  the  entry  may  be  suspended,  a 
hearing  ordered  and  the  party  notified 
to  show  by  supplemental  proof  a  full  com- 
pliance with  the  requirements  of  the  de- 
partment; and  on  failure  to  do  so  the 
entry  may  then  be  canceled.  But  these 
defects,  whether  they  be  of  form  or  sub- 
stance, by  no  means  render  the  entry  ab- 
golutely  a  nullity.  So  long  as  it  remains 
a  subsisting  entry  of  record,  whose  legal- 
ity has  been  passed  upon  by  the  land  au- 


thorities, and  their  action  remains  un- 
reversed, it  is  such  an  appropriation  of 
the  tract  as  segregates  it  from  the  public 
domain,  and  therefore  precludes  it  from 
subsequent  grants."  Hastings,  etc..  R. 
Co.  V.  Whitney,  (1880)  132  U.  S.  367,  10 
S.  Ct.  112,  33  U.  S.  (L.  ed.)  363,  affirm- 
ing (1886)   34  Minn.  538,  27  N.  \\.  69. 

It  is  just  as  essential  to  the  issuance 
of  a  patent  to  a  homestead  or  to  the  per- 
fect right  to  demand  a  patent  that  the 
affidavit  required  by  R.  S.  sec.  2290.  infra, 
p.  555,  should  at  some  time  be  made  and 
that  the  sum  of  money  prescribed  by  that 
section  should  be  paid,  as  that  the  would- 
be  entryman  should  comply  with  statu- 
tory requirements  as  to  occupation,  culti- 
vation, and  the  like.  Black  t?.  Jackson, 
(1900)  177  U.  S.  349,  20  S.  OL  648, 
44  U.  S.  (L.  ed.)  801;  Higgins  v.  State 
University,  (1891)  94  Ala.  380,  10  Sa. 
312;  Stewart  t*.  Altstock,  (1892)  22  Ore. 
182,  29  Pac.  553. 

Where  a  person  had  occupied  public 
lands,  but  failed  to  file  within  three 
months  after  the  land  was  surveyed  his 
declaratory  statement  as  required  by  the 
pre-emption  laws,  then  in  force,  he  ac- 
quired no  right  or  title,  and  the  land 
became  subject  to  disposition  by  the 
United  States  as  bef6re  its  occupancy. 
Rio  Grande  Western  R.  Co.  v.  Stringham, 
(1910)  38  Utah  113,  .110  Pac.  868. 

Entry  of  contiguous  land  —  necessity 
of  residence. — 'When  the  applicant  is  a 
person  who,  owning  less  than  160  acres, 
seeks  to  enlarge  his  homestead  by  an 
entry  of  other  land,  he  would  not  be 
required  to  move  from  the  land  owned 
by  him  to  the  contiguous  land  which  he 
seeks  to  enter.  In  such  a  case  residence 
on  the  land  sought  to  be  added  to  his 
homestead  would  not  be  necessary.  Culti- 
vation for  the  required  length  of  time 
would  be  sufficient  U.  S.  v.  Mills,  (C.  C. 
A.  5th  Cir.  1911)  190  Fed.  613,  111  C. 
C.  A.  345,  42  L,  R.  A.   (N.  S.)  752. 

But  where  the  entryman  is  not  apply- 
ing for  an  addition  to  land  already  owned 
by  him,  but,  owning  no  land,  applies  to 
enter  a  homestead  of  160  acres,  he  is  re- 
quired to  show  both  residence  and  culti- 
vation for  the  required  length  of  time,  to 
entitle  him  to  a  patent.  U.  S.  v.  Mills, 
(0.  C.  A.  6th  Cir.  1911)  190  Fed.  513, 
111  C.  C.  A.  345,  42  L.  R.  A.  (N.  S.)  762. 

Residence. —  A  residence  for  voting  pur- 
poses in  another  precinct  than  that  in 
which  the  land  located  is  situated,  pre 
eludes  an  entryman  from  claiming  resi- 
dence at  the  same  time  on  the  land  for 
homestead  purposes.  Small  t;.  Rakestraw, 
(1903)  28  Mont.  413,  72  Pac.  746,  104 
A.  S.  R.  691. 

To  establish  a  residence  under  the 
homestead  law  there  must  be  a  combina- 
tion of  act  and  intent,  the  act  of  occupy- 
ing and  living  upon  the  claim,  and  the 
intention  of  making  the  place  a  home  to 
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the  exclusion  of  a  home  elsewhere. 
Whaley  r.  Northern  Pac.  R.  Co.,  (C.  0. 
Hont  1908)    167   Fed.  664. 

Mistake  as  to  location  of  house. — 
Where  the  house  in  which  a  homestead 
claimant  was  living  at  the  date  of  the 
homestead  entry,  was  not  on  the  land 
entered  but  was  a  short  distance  there- 
from, but  the  entry  man  believed  at  the 
time  of  the  entry  that  his  house  was  on 
the  land  entered,  and  the  mistake  in  the 
locution  thereof  was  corrected  by  him  by 
the  removal  of  his  actual  residence  to  the 
land  covered  by  the  entry  as  soon  as  its 
tme  boundaries  were  discovered,  it  was 
held  that  the  original  homestead  entry 
was  valid.  Wormouth  r.  Gardner,  (1894) 
105  Oil.   149,  38  Pac.  646. 

Residence  a  question  of  fact. —  Where 
a  landowner  sought  to  enter  certain  con- 
tiguous land  as  a  homestead,  and  the  Sec< 
retary  of  the  Interior,  on  appeal,  decided 
that  he  had  not  maintained  the  residence 
on  the  original  farm  required  by  the 
statute,  it  was  held  that  the  question  of 
residence  was  one  of  fact^  and  that  the 
court  had  no  iurisdiction  to  review  the 
secretary's  decision  thereon,  in  the  ab- 
sence of  a  clear  showing  that  the  deci- 
sion was  procured  by  fraud  or  imposi- 
tion; and  this,  too,  in  spite  of  the  facts 
that  the  landowner's  ownership  and  title 
of  the  original  land  were  sufficient  to  en- 
title him  to  an  additional  farm  home- 
stead, and  the  secretary  erred  as  a  mat- 
ter of  law  in  his  conclusions  in  regard 
thereto.  Stewart  r.  McHarry,  (1896)  159 
U.  S.  643,  16  8.  Ct.  117,  40  U.  S.  (L.  ed.) 
290;  McHarry  v.  Stewart,  (Cal.  1893)  36 
Pac  141. 

Fraudulent  entry. —  Evidence  that  the 
defendant  induced  another  man,  who  was 
old,  destitute,  and  decrepit,  to  make  a 
homestead  entry  of  land  near  his  own, 
paid  the  entry  fees  and  for  the  relin- 
quishment of  a  prior  entry,  kept  the 
entryman  in  supplies  until  the  entry  was 
commuted,  furnished  the  money  to  pay 
the  commutation  price,  taking  a  mort- 
gage therefor  and  possession  of  the  land, 
and  a  deed  as  sooA  as  a  patent  was  is- 
sned,  and  that  the  proof  of  improvement 
and  culti\^tion  on  which  the  commuta- 
tion was  allowed  was  false,  to  defend- 
ant's knowledge,  is  sufficient  to  establish 
that  the  entry  was  made  for  defendant's 
benefit  and  was  fraudulent,  and  to  au- 
thorize the  cancellation  of  the  patent. 
Gilson  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1911) 
185  Fed.  484,  107  G.  G.  A.  684. 

V.    Rights  or  Entbyman 

Effect  of  homestead  entry. — ^A  home- 
stead entry  which  is  prima  facie  valid 
removes  the  land,  temporarily  at  least, 
oat  of  the  public  domain  and  beyond  the 
reach  of  other  homestead  entries  or  sub- 
Mquent  grant  by  Congress.     It  serves  the 


land  from  the  public  domain.  Hastings, 
etc.,  R.  Co.  t>.  Whitney,  (1889)  132  U.  S. 
357,  10  S.  Ct.  112,  33  U.  S.  (L.  ed.)  363, 
affirming  ( 1886 )  34  Minn.  528,  27  K.  W. 
69;  Hodges  t?.  Coloord,  (1904)  193  U.  S. 
192,  24  S.  Ct.  433,  48  U.  S.  (L.  ed.)  677; 
U.  S.  f?.  Turner,  (S.  D.  Ala.  1892)  54 
Fed.  228;  Sproat  v.  Durland,  (1894)  2 
Okl.  24,  35  Pac.  682,  886. 

So  long  as  a  homestead  entry  valid  on 
its  face  remains  uncontested  and  uncan- 
celed, the  land  is  withdrawn  from  the 
public  domain  and  cannot  be  granted  by 
the  United  States  to  a  subsequent  claim- 
ant. Jameson  ix  James,  (1909)  155  Gal. 
275,  100  Pac.  700. 

A  homestead  entry,  valid  on  its  face, 
constitutes  such  an  appropriation  of  the 
land  as  to  segregate  it  from  the  public 
domain,  and,  so  long  as  it  remains  a 
subsisting  entry,  precludes  it  from  sub- 
sequent entry.  Holt  v.  Murphy,  (1904) 
15  Okla.  12,  79  Pac.  265. 

Though  the  entry  is  ineffectual  to  vest 
any  rights  in  the  entryman  and  there- 
fore is  void  as  to  him,  it  is  effectual  to 
prevent  the  acquisition  of  homestead 
rights  by  another  until  it  has  been  set 
aside.  Hence,  one  who  institutes  a  con- 
test and  obtains  a  relinquishment  of  the 
original  entryman's  right  is  entitled  to  a 
patent  to  the  land  as  against  another  who 
attempts  to  enter  on  the  ground  that  the 
original  entry  was  void.  Hodges  t\  Col- 
cord,  (1904)  193  U.  8.  192,  24  S.  Ct.  433, 
48  U.  S.   (L.  ed.)   677. 

Right  of  possession. — ^A  homestead  en- 
tryman is  entitled  to  possession  of  the 
land  entered  as  against  any  one  who  can- 
not show  such  a  standing  in  the  land  de- 
partment as  will  entitle  him  to  an  equal 
right.  U.  S.  r.  Turner,  (S.  D.  Ala.  1892) 
54  Fed.  228;  Hastay  V.  Bonness,  (1901) 
84  Minn.  120,  86  N.  W.  896;  Reaves  i\ 
Oliver,  (1895)  3  Okla.  62,  41  Pac.  353. 
See  also  Littlefield  v.  Todd,  (1895)  3 
Okla.  1,  42  Pac.  10. 

The  Homestead  Law  plainly  confers  the 
right  of  possession  upon  the  entryman 
when  the  preliminary  entry  is  made,  for 
it  makes  actual  settlement,  followed  by 
the  residence  and  cultivation  for  a  period 
of  five  years,  a  condition  to  obtaining  the 
title.  Stearns  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1907)    152  Fed.  900,  82  C.  C.  A.  48. 

One  having  homestead  entry  on  lands 
of  the  Unitwl  States  is  entitled  to  pos- 
session until  hifl  entry  is  canceled,  so  that 
no  right  of  action  accrues  to  the  success- 
ful contestant  for  unlawful  detainer  until 
the  homestead  entry  is  canceled.  Bilyeu 
p.  Pilcher,  (1905)  16  Okla.  228,  83  Pac. 
546. 

Even  though  land  belonged  to  the 
United  States  when  the  state  conveyed  it 
to  the  plaintiff,  yet  he  having  inclosed, 
improved,  cultivated,  and  been  in  the 
actual  possession  of  it,  it  was  not  subject 
to  entry  under  the  United  States  Home- 
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stead  Laws.     Carmichael  v.  Campodonico, 
(1908)   7  Cal.  App.  697,  95  Pac.  164. 

An  attempt  to  enter  lands  under  the 
Homestead  Laws  afHier  the  lands  had  been 
patented  to  prior  entrymen  does  not  con- 
fer any  interest  therein,  the  land  having 
been  withdrawn  by  the  patent  from  the 
jurisdiction  of  the  land  department. 
Linebeck  r.  Vas,  (N.  D.  la.  1908)  160 
Fed.   540. 

Where  the  defendants  were  in  actual 
possession  of  public  land  of  the  United 
States  inclosed  by  a  substantial  fence, 
and  were  using  it  for  agricultural  pur- 
poses, claiming  title  thereto,  it  is  not 
subject  to  homestead  entry.  Oragg  r. 
Cooper,  (1907)  150  Cal.  584,  89  Pac. 
346. 

Where  at  the  time  the  complainant  at- 
tempted to  move  on  public  land  in  con- 
troversy, he  knew  that  the  defendants 
were  then  in  open  and  undisturbed  pos- 
session thereof,  and  had  been  for  several 
years,  claiming  to  own  it  under  a  con- 
tract of  purchase  from  a  railroad  com- 
pany, the  complainant  is  not  entitled  to 
enter  the  land  as  a  homestead,  nor  will 
his  entry,  create  any  rights  therein. 
Bockendorf  r.  Bassett,  (N.  D.  la.  1908) 
160  Fed.  543. 

A  homestead  entry  on  public  land  then 
in  the  open  and  undisturbed  possession  of 
another  constitutes  an  unlawful  trespass 
on  such  possession,  and  gives  the  entry- 
man  no  rights  or  interest  in  the  land  aa 
against  a  bona  fide  possessor  to  whom  a 
patent  had  been  duly  issued.  Lyle  i\ 
Patterson,  (C.  C.  A.  8th  Cir,  1910)  176 
Fed.  90,9,  100  C.  C.  A.  379,  affirming 
(1908)  160  Fed.  545,  and  affirmed  (1913) 
228  U.  S.  211,  33  S.  Ct.  480,  57  U.  S. 
(L.  ed.)   804. 

Trespasser. —  One  who  settles  on  land 
which  has  been. segregated  from  the  public 
domain  by  a  homestead  entry,  made  by 
another  person,  which  is  valid  and  re- 
mains of  record,  is  a  mere  trespasser. 
Sproat  V.  Durland,  (1894)  2  Okla.  24,  35 
Pac.  682,  886. 

And  such  trespasser  acquires  no  rights 
against  a  contestant  who  secures  the  can- 
cellation of  the  first  entry  and  is  awarded 
the  preference  right  to  enter  the  land. 
Gourley  r.  Countryman,  (1907)  18  Okla. 
220,  90  Pac.  427. 

Remedy  against  trespasser. —  One  who 
has  a  valid  homestead  entry  on  public 
land  is  entitled  to  a  mandatory  injunc- 
tion to  protect  his  possession  against  such 
trespasser.  Sproat  v.  Durland,  (1894)  2 
Okla.  24,  35  Pac.  682,  886;  Reaves  v. 
Oliver,  (1895)  3  Okla.  62,  41  Pac.  353. 

Nature  of  entryman's  title. —  The  en- 
tryman's  interest  prior  to  actual  posses- 
sion is  something  more  than  color  of  title. 
From  the  making  of  his  entry  the  home- 
steader has  the  right  of  possession  against 
trespassers  and  all  others  except  the 
United   States;   he  has   also   an   inchoate 


title,  subject  to  be  defeated  only  by  fail- 
ure on  his  part  to  comply  with  the  re- 
quirements of  the  Homestead  Law  as  to 
settlement  and  cultivation.  So  long  as 
he  complies  with  these  laws  in  the  course 
of  earning  a  complete  right  to  the  lands 
as  against  the  government  he  has  a  sub- 
stantial inceptive  title,  sufficient  as 
against  third  parties  to  support  suits  in 
equity  or  at  law.  The  homesteader  has 
a  preferential  right  to  the  land,  and  in 
order  to  give  effect  to  this  according  to 
the  spirit  of  the  laws  it  must  be  and  is 
held  that  when  he  has  fulfilled  the  con- 
ditions imposed  upon  him,  and  receives  a 
patent  vesting  in  him  the  complete  legal 
title,  this  title  relates  back  to  the  date 
of  the  initiatory  act,  so  as  to  cut  off  in- 
tervening claimants.  Knapp  r.  Alexander- 
Edgar  Lumber  Co.,  (1915)  237  U.  S.  162, 
35  8.  Ct.  515,  59  U.  S.   (L.  ed.)   894. 

Vested  rights  conferred  by  preliminary 
entry. — A  settler  who  has  entered  public 
lands  of  the  United  States  under  provi- 
sions of  the  Homestead  Law,  has,  al- 
though no  patent  has  been  issued,  an 
inchoate  title  to  the  land,  which  is  prop- 
erty. This  is  a  vested  right  which  can 
only  be  defeated  by  his  own  failure  to 
comply  with  the  conditions  of  the  law. 
If  he  complies  with  these  conditions,  he 
becomes  invested  w^ith  full  ownership  and 
the  absolute  right  to  a  patent,  which, 
when  issued,  relates  back  to  the  time  of 
the  entry  and  under  the  Act  of  May  14, 
1S80,  ch.  80,  21  Stat.  L.  140,  infra, 
p.  679,  his  right  under  the  entry  relates 
back  to  the  date  of  the  settlement.  Hence, 
as  against  such  a  homestead  entryman,  a 
railroad  company  has  no  right  of  way 
under  the  provisions  of  a  statute  granting 
it  right  of  way  over  public  lands,  unless 
such  right  was  acquired  by  compliance 
with  the  provisions  of  the  statute  before 
the  date  of  the  entryman 's  settlement. 
Red  River,  etc.,  R.  Co.  v.  Sture,  (1884) 
32  Minn.  95,  20  N.  \\.  229.  See  also 
Nelson  v.  Northern  Pac.  R.  Co.,  (19031 
188  U.  S.  108,  23  S.  Ct.  302,  47  U.  S. 
(L.  ed.)  406.  Compare  Flint,  etc.,  R.  Co, 
t\  Gordon,  (1879)  41  JVIich.  420,  2  N.  W. 
648,  which,  while  conceding  that  a  patent 
when  issued  relates  back  to  the  time  of 
the  entry,  holds  that  a  homestead  entry 
vests  no  title  but  merelj'  gives  the  entry- 
man  a  right  of  possession  which  may  be 
perfected  by  continued  occupancy  and  im- 
provement of  the  land,  ana  that  a  right 
of  way  perfected  by  a  railway  under  R.  S. 
sec.  2477,  infra,  p.  785,  cannot  be  de- 
feated bv  mere  relation  back  from  a 
homesteader's  subsequent  patent  to  the 
time  of  his  antecedent  entry  on  the  land. 
The  latter  case,  however,  holds  that  the 
entryman  is  entitled  to  compensation  for 
improvements  made  by  him  on  the  land 
appropriated  by  the  railway. 

In  Norton  v.  Evans,  (C.  C.  A.  8th  Cir. 
1897)   S2  Fed.  804,  49  U.  S.  App.  669,  27 
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C.  C.  A.  168,  it  is  said  that  the  prelimi- 
nary entry  creates  no  vested  rights  as 
against  the  United  States  and  does  not 
interfere  with  the  power  of  Congress  to 
dispose  of  the  land  by  subsequent  legis- 
lation. It  is  believed,  however,  that  tiiis 
statement  is  not  strictly  accurate  and 
that  by  making  «  valid  entry  in  the  man- 
ner prescribed  by  this  section,  the  entry- 
man  acquires  a  right  in  the  land  which 
can  be  defeated  only  by  his  failure  to  com- 
ply with  the  requirements  of  the  statute, 
as,  while  the  title  to  the  land  remains  in 
the  United  States  until  the  issuance  of 
the  patent,  it  is  subject  to  divestiture  on 
the  making  of  the  final  proof  required  by 
the  statute.  In  other  words,  the  right 
which  an  entryman  acquires  by  his  entry 
is  absolute  as  against  third  persons.  As 
to  the  government  such  right  is  only  con- 
ditional and  inchoate,  but  becomes  perfect 
when  he  performs  all  of  the  conditions 
and  complies  with  all  the  requirements 
of  the  statute.  Shiver  V.  U.  S.,  (1895) 
159  U.  S.  491,  16  S.  Ct.  54,  40  U.  S. 
(L.  ed.)  231.  And  see  opinion  of  Atty.- 
Gen.  MacVeagli.  1  Copp.  Pub.  Land  Laws 
1882,  p.  388,  quoted  with  approval  in 
U.  S.  r.  Turner,  (S.  D.  Ala.  1892)  54 
Fed.  228. 

Priority  of  first  entryman. — The  person 
who  is  first  in  point  of  time  in  the  filing 
of  a  homestead  entry  has  the  right  to  the 
exclusive  use  of  the  land  entered.  Sproat 
r.  Durland,  (1894)  2  Okla.  24,  35  Pac. 
682,  886. 

Priority  a  question  of  fact. — As  between 
two  simultaneous  applications  for  entry 
of  homestead  land,  the  question  as  to 
which  of  the  applicants  has  made  the 
prior  settlement  is  a  question  of  fact  for 
the  determination  of  the  land  depart- 
ment. Love  V.  Flahive,  (1905)  33  Mont. 
348,  83  Pac.  882. 

Extent  of  homestead  rights. —  The  pos- 
session of  a  homestead  entryman  under 
the  public  land  laws  are  coextensive  with 
the  boundaries  of  his  land,  and  extend 
over  shore  lands  of  navigable  waters  abut- 
ting thereon.  U.  S.  v.  Roth,  (1904)  2 
Alaska  257. 

Entry  as  defense  to  action  of  ejectment. 
—  Where  the  proceedings  are  valid,  one 
who  has  made  nis  homestead  entry  under 
the  laws  of  the  United  States  and  has 
paid  the  sums  required  by  the  statute,  has 
thereby  connected  himself  as  far  as  is 
possible  with  the  government  title  and 
nas  done  enough  to  enable  him  to  defeat 
an  action  of  ejectment  by  one  who  has 
no  title  but  mere  possession,  notwith- 
standing the  fact  that  the  time  for  the 
issuance  of  the  final  certificate  has  not 
elapsed.  Goodwin  r.  McCabe,  (1888)  75 
Cal.  584,  17  Pac.  705. 

Superior  right  of  actual  settler. — 
"Whenever  a  homestead  entry  has  been 
made,  followed  by  no  settlement  or  occu- 
pation on  the  part  of  the  one  making  the 


entry,  and  that  homestead  entry  has,  by 
lapse  of  time  or  relinquishment,  or  other- 
wise, been  ended,  any  one  in  actual  posses- 
sion as  a  settler  and  occupier  of  the  land 
has  a  prior  right  to  oerfect  title  thereto." 
And  under  the  provisions  of  the  Act  of 
May  14,  1880,  21  Stat.  L.  140  [infra, 
p.  6971,  the  entry  of  such  actual  set- 
tler will  relate  back  to  the  date  of  his 
settlement,  so  as  to  defeat  an  intermedi- 
ate entry  made  by  one  to  whom  the  origi- 
nal entryman  relinquished  his  rights.  Moss 
r.  Dowman,  (1900)  176  U.  S.  413,  20  S. 
Ct.  429,  44  U.  S.  (L.  ed.)  526.  See  also 
Hodges  V,  Colcord,  (1904)  193  U.  S.  192, 
24  S.  Ct.  433,  48  U.  S.  (L.  ed.)  677. 

While  one  who  settles  on  segregated 
land  embraced  in  a  homestead  entry  ac- 
quires no  rights  as  a  settler  thereby,  yet 
on  the  relinquishment  of  the  entryman, 
there  being  no  intervening  superior  rights, 
the  rights  of  the  settler  attached,  and,  if 
qualified,  he  is  entitled  to  the  homestead 
entrv  if  he  applies  within  ninety  days 
from  the  time  his  rights  attach.  Gourley 
V,  Countryman,  (1907)  18  Okla.  220,  90 
Pac.  427. 

Rights  of  settler  who  failed  to  make 
entry. — A  person  who  entered  on  a  tract 
of  land  subject  to  entry  as  a  homestead 
and  cleared  and  cultivated  a  part  of  it 
and  erected  improvements  for  a  residence, 
in  fending  to  enter  it  as  a  homestead,  but 
who  did  not  make  the  preliminary  affi- 
davit, declaration,  or  payment  required 
in  such  cases,  did  not  acquire  such  a  right 
to  the  land  as  entitled  him  to  demand  a 
conveyance  of  the  legal  title  from  the 
trustees  of  the  University  of  Alabama,  in 
whom  it  was  vested  by  virtue  of  the  selec- 
tion of  the  land  by  the  agents  of  the  state 
of  Alabama  under  the  Act  of  Congress 
"  to  increase  the  endowment  of  the  uni- 
versity from  the  public  lands  in  the 
state ''^  (23  Stat.  L.  12),  and  the  ap- 
proval of  such  selection  by  the  Secre- 
tary of  the  Interior.  Higgins  v.  State 
University,  (1891)  94  Ala,  380,  10  So. 
312. 

Rights  of  person  whose  entry  refused. — 
Where  a  person  alleged  that  he  had  a 
right  to  enter  certain  land  as  a  home- 
stead and  had  tried  to  do  so  but  that  his 
application  had  been  erroneously  refused 
by  the  local  land  officers,  and  on  the 
strength  of  such  allegations  sought  to 
have  the  court  declare  that  he  stood  in 
the  position  of  one  who  had  actually  made 
a  homestead  entry  and  had  acquired  such 
a  right  in  the  land  as  was  beyond  the 
power  of  Congress  to  disturb  by  subse- 
quent legislation,  it  was  held  that  such 
an  entry  created  no  vested  rights  as 
against  the  United  States  and  did  not 
interfere  with  the  power  of  Congress  to 
dispose  of  the  land  by  subsequent  legis- 
lation. Norton  v.  Evans,  (C.  C.  A.  8th 
Cir.  1897)  82  Fed.  804,  49  U.  S.  App. 
669,  27  C.  C.  A.  168. 
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Right  to  perfect  claim  after  alienation 
or  contract  therefor. —  The  Homestead 
Law  not  only  proceeds  upon  the  theory 
that  the  land  is  to  be  acquired  for  the 
exclusive  benefit  of  the  en  try  man,  but 
contains  provisions  which  make  it  impos- 
sible for  him  to  perfect  his  claim,  after 
alienation  or  contract  therefor,  without 
committing  perjury.  Entering?  into  a  for- 
bidden agreement  ends  his  right  to  make 
proof  and  payment,  and  renders  him  in- 
competent to  further  proceed  with  the 
entry.  Bailey  v.  Sanders,  (1913)  228 
U.  S.  603,  33  S.  Ct.  602,  57  U.  S.  (L.  ed.) 
085. 


VI.  JuBisDicnoN   TO   Detsbmine   Right 

OF  Entbt 

Finality  of  land  department's  decision. 
—  "It  has  undoubtedly  been  affirmed  over 
and  over  again  that  in  the  administration 
of  the  public  land  system  of  the  United 
States  questions  of  fact  are  for  the  con- 
sideration and  judgment  of  the  Land  De- 
partment and  that  its  decision  therein  is 
final.  Whether,  for  instance,  a  certain 
tract  is  swamp  land  or  not,  saline  land  or 
not,  mineral  land  or  not,  presents  a  ques- 
tion of  fact  not  resting  on  record,  depend- 
ent on  oral  testimony;  and  it  cannot  be 
doubted  that  the  decision  of  the  land  de- 
partment, one  way  or  the  other,  in  refer- 
ence to  these  questions  is  conclusive  and 
not  open  to  relitigation  in  the  courts, 
except  in  those  cases  of  fraud,  etc.,  which 
permit  any  determination  to  be  re-ex- 
amined.'' Burfenning  v.  Chicago,  etc.,  R. 
Ck).,  (1896)  163  U.  S.  321,  16  S.  Ct.  1018, 
41  U.  S.  (L.  ed.)  175,  citing  Johnson  v, 
Towsly,  (1871)  13  Wall.  72,  20  U.  S.  (L. 
ed.)  485;  St.  Louis  Smelting,  etc.,  Co.  f>, 
Kemp,  (1882)  104  U.  S.  636,  26  U.  S.  (L. 
ed.)  875;  Steel  i\  St.  Louis  Smelting,  etc., 
Co.  (1882)  106  U.  S.  447,  1  S.  Ct.  389,  27 
U.  S.  (L.  ed.)  226;  Wright  v.  Roseberry, 
(1887)  121  U.  S.  488,  7  S.  Ct.  985,  30 
U.  S.  (L.  ed.)  1039;  Heath  t>.  Wallace, 
(1891)  138  U.  S.  573,  11  S.  Ct.  380,  34 
U.  S.  (L.  ed.)  1063;  iMcCormick  t\  Hayes, 
(1895)  159  U.  S.  332,  16  S.  Ct.  37,  40  U. 
S.  (L.  ed.)  171.  But  it  is  equally  true 
that  when  by  Act  of  Congress  a  tract  of 
land  has  been  reserved  from  homestead 
and  pre-emption,  or  dedicated  to  any 
speclflJ  purpose,  proceedings  in  the  land 
department  in  defiance  of  such  reserva- 
tion or  dedication,  although  culminating 
in  a  patent,  transfer  no  title  and  may  be 
challenged  in  an  action  at  law.  In  other 
words  the  action  of  the  land  department 
cannot  override  the  expressed  will  of 
Congress,  or  convey  away  any  public 
lands  in  disregard  or  defiance  tliereof. 
Burfenning  t?.  Chicago,  etc.,  R.  Co.,  ( 1896) 
'03  U.  S.  321,  16  S.  Ct.   1018,  41  U.  S. 

h.  ed.)    175. 

Authority  of  Secretary  of  the  Interior. 
The  Secretary  of  the  Interior  is  vested 


with  full  authority  to  administer  the  laws 
relating  to  the  disposition  of  public  l&nds 
and  he  cannot  be  restrained  in  Its  exercise 
by  injunction.  O'Brien  t".  Lane,  (1913) 
40  App.  Cas.  (D.  C.)  493,  wherein  it 
appeared  that  the  plaintiff  sought  an  in- 
junction to  restrain  the  ^Secretary  of  the 
Interior  from  rejecting*  his  application 
to  make  a  homestead  entry.  The  plain- 
tiff had  previously  entered  eighty  acres 
under  the  Act  of  1862  when  he  was  the 
owner  of  eighty  acres  on  which  he  resided 
adjoining  the  tract  entered.  It  was  held 
by  the  secretary  that,  in  as  much  as  the 
right  was  fully  exhausted  under  that  Act, 
he  had  no  right  left  which  he  could  exer- 
cise under  the  later  Act.  Affirming  a 
dismissal  of  the  bill  for  injunctive  relief, 
the  court  said :  "  The  interpretation  and 
application  of  these  acts  is  within  the 
jurisdiction  conferred  upon  the  Secretary 
of  the  Interior.  He  is  vested  with  au- 
thority to  administer  the  affairs  relating 
to  the  management  and  disposition  of  the 
public  lands  of  the  United  States.  In 
the  exercise  of  this  power  he  is  req|uired 
to  construe  the  laws  enacted  for  his  di- 
rection, and,  so  long  as  his  construction 
is  a  possible  one,  it  will  not  be  controlled 
by  injunction  or  mandamus.  .  .  .  This 
familiar  rule  has  been  announced  in  many 
recent  decisions  of  this  court.  The  ac- 
tion which  it  is  alleged  the  Secretary 
threatens  to  take  is  neither  arbitrary  nor 
capricious.  If  a  full  hearing  has  been 
accorded  appellant,  which  we  must  as- 
sume is  the  case,  the  Secretary  will  be 
only  exercisinp;  the  judgment  and  discre- 
tion reposed  in  him  by  law,  which  can- 
not be  controlled  or  restrained  by  in- 
junction." 

State  courts. —  The  question  as  to 
whether  or  not  a  person  would  have  the 
right  to  enter  land  as  a  homestead  if  the 
patent  under  which  another  person 
claims  title  were  void,  cannot  be  the  sub- 
ject of  a  civil  action  in  any  state  court. 
Wliite  i\  Clarke,  (1896)  111  Cal.  425,  44 
Pac.  164. 

A  state  court  may,  for  some  purposes, 
deal  with  the  right  of  possession  of  pub- 
lic land  prior  to  the  issuance  of  the  pat- 
ent, but  it  cannot  by  its  judgment  in  an 
action  between  contesting  claimants  of 
the  right  to  enter  a  tract  of  public  lands, 
forestall  the  action  of  the  land  department 
of  the  United  States  in  the  contest  be- 
tween the  claimants.  Merriam  i*.  Bach- 
ioni,  (1896)  112  Cal.  191,  44  Pac.  481. 
See  also  Littlefield  t*.  Todd,  (1895)  3 
Okla.  1,  42  Pac.  10. 

While  the  title  to  the  land  remains  in 
the  United  States  it  is  for  the  officers 
of  the  land  department  to  deal  with  ques- 
tions affecting  the  rights  of  the  various 
parties  who  desire  to  acquire  title.  A 
state  court  will  not  interfere  with  or  at- 
tempt to  determine  such  questions ;  it 
will  deal  only  with  the  question  of  pos- 
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Mflsion,  and  in  order  to  determine  such 
question  will  look  into  the  record  suffi- 
ciently to  advise  itself  as  to  the  true 
status  of  the  parties  in  the  land  depart- 
ment. Whenever  tiie  facts  are  undis- 
puted, the  courts  will  apply  the  law  to 
the  status  of  the  parties  as  justice  may 
reouire.  Sproat  v.  Durland,  (1894)  2 
Okla.  24,  35  Pac.  682,  886;  Reaves  v. 
OUver,  (1895)  3  Okla.  62,  41  Pac.  353. 

In  Ridpath  r.  Benee,  (1915)  85  Wash. 
322,  148  Pac.  15,  the  court  held  that  state 
statutes  relating  to  unlawful  or  forcible 
detainer   are   not   in    conflict    with   the 


United  States  statute  authorizing  the  en- 
try of  unappropriated  government  lands. 
As  the  United  States  statutes  have  made 
no  provision  for  determining  conflicting 
rights  under  claim  of  possession,  the  de- 
termination of  such  rights  is  left  to  the 
states  to  be  regulated  by  statute,  without 
the  power,  however,  of  determining  the 
question  of  title  or  the  paramount  right 
of  possession.  State  courts  cannot  inter- 
fere with  nor  usurp  the  functions  of  the 
land  department  in  the  administration  of 
the  pumic  land  laws. 


Sec.  2290.  [Mode  of  procedure.]  That  any  person  applying  to  enter 
land  under  the  preceding  section  shall  first  make  and  subscribe  before  the 
proper  officer  and  file  in  the  proper  land  office  an  affidavit  that  he  or  she  is 
the  head  of  a  family,  or  is  over  twenty-one  years  of  age,  and  that  such 
application  is  honestly  and  in  good  faith  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not  for  the  benefit  of  any  other  person, 
persons  or  corporation,  and  that  he  or  she  will  faithfully  and  honestly 
endeavor  to  comply  with  all  the  requirements  of  law  as  to  settlement,  resi- 
dence, and  cultivation  necessary  to  acquire  title  to  the  land  applied  for; 
that  he  or  she  is  not  acting  as  agent  of  any  person,  corporation,  or  syndicate 
in  making  such  entry,  nor  in  collusion  with  any  person,  corporation  or 
syndicate  to  give  them  the  benefit  of  the  land  entered,  or  any  part  thereof, 
or  the  timber  thereon ;  that  he  or  she  does  not  apply  to  enter  the  same  for 
the  purpose  of  speculation,  but  in  good  faith  to  obtain  a  home  for  himself, 
or  herself,  and  that  he  or  she  has  not  directly  or  indirectly  made,  and  will 
not  make,  any  agreement  or  contract  in  any  way  or  manner,  with  any  per- 
son or  persons,  corporation  or  syndicate  whatsoever,  by  which  the  title  which 
he  or  she  might  acquire  from  the  Government  of  the  United  States  should 
inure,  in  whole  or  in  part,  to  the  benefit  of  any  person,  except  himself,  or 
herself,  and  upon  filing  such  affidavit  with  the.  register  or  receiver  on  pay- 
ment of  five  dollars  when  the  entry  is  of  not  more  than  eighty  acres,  and  on 
payment  of  ten  dollars  when  the  entry  is  for  more  than  eighty  acres,  he  or 
she  shall  thereupon  be  permitted  to  enter  the  amount  of  land  specified. 
[R.  8.] 

The  section  originaUy  read  as  follows: 

"  Sec.  2290.  The  person  applying  for  the  benefit  of  the  preceding  section  shall,  upon 
application  to  the  register  of  the  land-office  in  which  he  is  about  to  make  such  entry, 
make  affidavit  before  the  register  or  receiver  that  he  is  the  head  of  a  family,  or  is 
twenty-one  years  or  more  of  age,  or  has  performed  service  in  the  Army  or  Navy  of  the 
United  States,  and  that  such  application  is  made  for  his  exclusive  use  and  benefit, 
tad  that  his  entry  is  made  for  the  purpose  of  actual  settlement  and  cultivation,  and 
not  either  directly  or  indirectly  for  the  use  or  benefit  of  any  other  person ;  and  upon 
filing  such  affidavit  with  the  register  or  receiver,  on  payment  of  five  dollars  when  the 
entry  is  of  not  more  than  eighty  acres,  and  on  payment  of  ten  dollars  when  the  entry 
is  for  more  than  eighty  acres,  he  shall  thereupon  be  permitted  to  enter  the  amount  of 
land  specified."  Act  of  May  20,  1862,  ch.  75,  12  Stat.  L.  392;  Act  of  March  21,  1864, 
eh.  38,  13  Stat.  L.  35;  Act  of  June  21,  1866,  ch.  127,  14  Stat.  L.  67. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1891,  ch.  561, 
f  5,  26  Stat.  L.  1098. 

Qualified     entryman. —  See     the     notes  Valid  entry. —  See  the  notes  Requisites 

Wko  May  Enter  Homestead  under  R.  S.       to   Valid  Entry  under   R.   S.   sec.   228d, 
sec.  2289,  supra,  p.  545.  supra,  p.  550. 
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Departmental  regulations. — A  depart- 
mental rule  making  it  necessary  for  the 
applicant  to  state  under  oath  whether  or 
not  he  has  made  a  former  entry  under 
the  Homestead  Laws,  is  not  inconsistent 
with  the  statute  and  is  suitably  addressed 
to  the  execution  of  the  law.  U.  S.  u>. 
SmuU,  (1915)  236  U.  S.  405,  3&  S.  Ct. 
349,  59  U.  S.  (L.  ed.)  641. 

Compliance  with  law  necessary. — An 
entryman  on  public  lands  secures  no  title 
to  the  land  he  desires  to  homestead  until 
he  has  complied  with  the  law  and  earned 
his  patent.  Knapp  v,  Alexander-Kdgar 
Lumber  Co.,  (1911)  145  Wis.  528,  130 
N.  W.  504,  140  A.  S.  R.  1091. 

One  who  takes  possession  of  a  tract  of 
public  land  with  a  view  to  becoming  an 
entryman  under  the  homestead  law,  ex- 
cept as  to  the  limited  statutory  time  al- 
lowed him  preceding  actual  entry  at  the 
land  office,  is  a  mere  "  squatter  "  having 
no  rights  in  the  land  as  against  the  gov- 
ernment or  others.  U.  S.  v.  Bagnell  Tim- 
ber Co.,  (C.  C.  A.  8th  Cir.  1910)  178 
Fed.  795,  102  C.  C.  A.  243. 

It  is  not  a  compliance  with  the  home- 
stead law  for  a  man  to  file  on  a  tract  of 
land  with  no  intention  of  making  it  his 
home,  with  no  purpose  to  live  there,  and 
with  no  intention  of  cultivating  any 
part  of  it  and  acquiring  it  for  a  place  of 
residence;  but  there  must  be  a  combina- 
tion of  act  and  intent  to  make  the  prop- 
erty entered  his  actual  place  of  abode. 
U.  S.  V.  Richards,  (D.  C.  Neb.  1906)  149 
Fed.  443. 

Date  of  filing  application. —  The  proper 
application  of  a  qualified  entryman,  made 
pursuant  to  the  statute,  is  regarded  as 
filed  of  the  date  it  is  delivered  by  the 
applicant  for  filing  Hastay  v.  Bonness, 
(1901)   84  Minn.   120,  86  N.  W.  896. 

Issuing  a  filing  receipt  —  effect. —  Issu- 
ing a  filing  receipt  does  not  constitute  a 
contract  between  the  applicant  and  the 
United  States,  and  he  obtains  no  vested 
right  to  the  land  filed.  For  man  v,  Healey, 
(1909)   19  N.  D.  116,  121  N.  W.  1122. 

Affidavit  as  to  earlier  entry. —  It  has 
been  the  long  established  practice  of  the 
general  land  office  to  insist  upon  a  veri- 
fied statement  by  an  applicant  whether 
or  not  he  has  made  an  earlier  entry  and 
this  practice  is  authorized  notwithstand- 
ing that  the  section  does  not  provide  that 
the  affidavit  of  the  applicant  shall  set 
forth  whether  there  has  been  a  previous 
entry.  U.  S.  v.  Smull,  (1916)  236  U.  S. 
405,  35  S.  Ct.  349,  59  U.  S.  (L.  ed.)  641. 
False  oath  as  perjury. —  A  prosecution 
for  perjury  may  be  maintained  for  the 
making  of  false  oath  before  the  receiver 
of  the  land  office  in  regard  to  a  home- 
stead entry.  U.  S.  v.  Smull,  (1915)  236 
U  S.  405,  35  S.  Ct.  349,  59  U.  S.  (L.  ed.) 
641. 

The  entrj-man  is  required  to  make  affi- 
davit  that   the    land   is   entered   for   his 


own  use  exclusively  and  not  directly  or 
indirectly  for  the  benefit  of  another,  and 
he  is  guilty  of  perjury  if  he  sweara 
falsely  in  this  respect  for  the  purpose  of 
obtaining  the  title.  Clark  v.  Bayley, 
(1874)  5  Ore.  343. 

An  indictment  for  subornation  of  per- 
jury in  procuring  another  to  make  a  false 
oath  or  affidavit  before  the  receiver  of  a 
land  office  to  secure  an  entry  of  land, 
which  avers  that  such  oath  or  adidavit 
was  made  in  support  of  "  a  certain  ap- 
plication in  writing  to  enter  under  the 
homestead  laws  of  the  United  States,  sub- 
ject to  entry  at  said  land  office,*'  certain 
land  described,  is  sufficient,  after  verdict, 
as  showing  that  the  land  described  was 
at  the  time  public  land  of  the  United 
States  subject  to  homestead  entry  at  such 
land  office.  Nurnberger  v.  V.  S..  (C.  C 
A.  8th  Cir.  1907)  156  Fed.  721,  84  C.  C. 
A.  377. 

Effect  of  affidavit. —  By  the  affidavit 
which  he  makes  on  application  to  enter 
the  homestead,  the  entryman  renounces 
all  trust  relations  and  obligations,  when 
he  swears  that  his  application  is  made 
for  his  own  exclusive  use  and  benefit  and 
that  it  is  not  made  directly  or  indirectly 
for  the  use  of  anv  other  person.  Shor- 
man  t*.  Eakin,  (1886)  47  Ark.  351,  1  S. 
W.  559;  Clark  t7.  Bayley,  (1874)  6  Ore. 
343. 

Agreement  for  easement. —  An  agree- 
ment to  allow  others  a  right  of  way  over 
his  homestead  does  not  confiict  with  the 
applicant's  affidavit  tliat  the  homestoad 
is  taken  for  his  "  exclusive  use  and  ben- 
efit," as  every  one  holds  his  property 
subject  to  such  easements,  and  an  appli- 
cant for  a  homestead  has  the  right  to 
make  such  an  agreement  without  laying 
himself  liable  to  the  imputation  that  he 
is  falsely  entering  land  in  his  own  name 
for  the  use  and  benefit  of  another.  U.  S. 
r.  Reed,  (C.  C.  Ore.  1886)  28  Fed.  482. 

Conveyance  of  water  right. — Tlic  Home- 
stead Law  prohibits  only  an  agreement 
to  sell  the  land  or  any  part  thereof  or 
the  timber  thereon,  and  the  prohibition 
does  not  apply  to  a  conveyance  of  a  por- 
tion of  the  water  flowing  in  a  stream  on 
the  land  and  of  a  right  of  way  to  convey 
said  water  across  said  land,  where  such 
agreement  was  made  prior  to  the  home- 
stead entry  and  there  is  nothing  to  show 
that  either  party  had  in  contemplation 
the  making  of  the  homestead  entry.  Mt. 
C^rrael  Fruit  Co.  v.  Webster,  (1903)  140 
Cal.  183,  73  Pac.  826. 

Agreement  to  convey  part  of  homestead. 
— An  agreement  to  convey  part  of  the 
homestead  is  absolutely  void  and  unen- 
forceable. Harris  r.  MeOrary,  (1909)  17 
Idaho  300,  105  Pac.  658. 

The  use  of  the  land  entered  by  a  home- 
steader, together  with  adjacent  lands  by 
another  person,  for  grazing  purposes, 
until  the  entryman  makes  his  final  proof 
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or  disposes  of  his  hoIdingB,  without  the 
reservation  or  application  of  any  part  of 
the  land  or  of  its  use  to  cultivation  or  to 
residence  thereon,  is  inconsistent  with  the 
purpose  and  spirit  and  violative  of  the 
provisions  of  the  law,  and  an  agreement 
to  procure  homesteaders  to  make  entries 
of  public  lands  in  order  that  third  per- 
sons may  obtain  such  use  from  them  is  an 
unlawful  agreement.  It  is  a  contract  to 
induce  homesteaders  to  make  applications 
lo  enter  lands,  not  for  their  exclusive  use 
and  benefit,  but  for  the  use  and  benefit 
of  another  in  violation  of  the  oaths  they 
ire  required  to  take  when  they  make 
their  applications  to  enter.  If  qualified 
homesteaders  could  lawfully  lease  or  grant 
the  use  of  the  lands  they  might  enter  to 
others,  without  restriction  or  reservation, 
until  they  should  prove  up  or  dispose  of 
their  holdings,  third  parties  might  ap- 
propriate to  themselves  by  the  use  of 
successive  homesteaders,  who  would  dis- 
[K)se  of  their  holdings  before  they  made 
proof  of  title,  large  tracts  of  the  public 
domain  for  indefinite  periods,  and  might 
thereby  retard  or  prevent  the  use  or  aale 
of  these  lands  bv  the  United  States.  Ware 
f.  U.  S.,  (C.  C.  A.  8th  Cir.  1907)  154 
Ked.  577,  84  C.  C.  A.  503,  12  Ann.  Cas. 
233,  12  L.  R.  A.   (N.  S  )    1053. 

Title  conferred  by  receiver's  receipt. — 
Although  title  does  not  pass  from  the 
United  States  to  a  homestead  entry  man 
until  the  issuance  of  a  patent,  the  re- 
ceiver's receipt  issued  to  an  entryman  in 
possession  and  claiming  land  under  this 
section  constitutes  sufficient  title  to  en- 
able him  to  maintain  or  defend  a  suit 
wmceming  the  land.  Thompson  v.  Basler, 
(1906)  148  Cal.  646,  84  Pac.  161,  113 
A.  S.  R.  321;  Morrison  t?.  Coleman, 
(1888)  87  Ala,  665,  6  So.  374,  5  L.  R.  A. 
384. 

Thus  such  receipt  confers  sufflcient  title 
to  enable  the  entxyman  to  maintain,  be- 
fore the  expiration  of  five  years,  an  action 
of  ejectment  or  a  statutory  action  in  the 
"  atare  thereof.  Gulf,  etc.,  R.  Co.  t.  Clark, 
(C.  C.  A.  8th  Cir.  1900)  101  Fed.  678, 
41  C.  C.  A.  697;  Case  r.  Edgeworth, 
(1888)  87  Ala.- 203,  6  So.  783;  or  a  pe- 
titory action,  Broussard  v.  Broussard, 
(1891)  43  La.  Ann.  921,  9  So.  910;  or 
to  defend  an  action  of  ejectment  brought 
by  one  who  has  no  title  but  merely  pos- 


session, Groodwin  v,  McCabe,  (1888)  75 
Cal.  684,  17  Pac.  705. 

In  like  manner  the  receipt  is  sufficient 
title  as  against  a  wrongdoer  who  does  not 
connect  himself  with  any  claim  or  inter- 
est in  the  land  to  enable  the  entryman 
to  recover  from  such  wrongdoer  the  dam- 
ages which  he  has  caused  to  the  property. 
Gulf,  etc.,  R.  Co.  t?.  Clark,  (C.  C.  A. 
8th  Cir.  1900)  101  Fed.  678,  41  C.  C.  A. 
597;  Case  r.  Edgeworth,  (1888)  87  Ala. 
203,  5  So.  783. 

The  receiver's  certificate,  issued  to  one 
in  possession  of  public  land  claiming  it  as 
a  homestead  under  this  act,  constitutes  a 
title  which  will  support  an  action  of 
ejectment  for  cutting  and  removing  tim- 
ber from  the  land.  Methodist  Episcopal 
Camp  Ground  Ass'n  v.  Brown,  (1913)  105 
Miss.  313,  62  So.  276. 

Application  denied. —  No  vested  right  is 
obtained  in  a  piece  of  government  land, 
by  reason  of  an  application  for  a  home- 
stead entry  thereon,  when  such  applica- 
tion is  denied.  Baldwin  r.  Keith,  (1904) 
13  Okla.  624,  75  Pac.  1124. 

Payment  by  entryman. —  The  custom  of 
the  land  office  in  allowing  an  entry  under 
this  section  for  only  160  acres  and  making 
the  entryman  pay  for  an  excess  in  a  sub- 
division platted  as  a  quarter  section,  is 
not  an  erroneous  practice;  and  a  pay- 
ment made  voluntarily  for  the  excess  is 
not  an  erroneous  payment.  Tiotin  v.  U. 
S.,   (1900)   36  Ct.  CI.  1. 

Recovery  of  payment. —  An  entry  in  the 
land  office  is  not  unilateral,  but  reciproi* 
cal  in  character  on  the  part  of  the 
entryman.  He  cannot  enter  land  and 
relinquish  it  at  pleasure.  -Where  he 
voluntarily  abandons  it  he  cannot  re- 
cover back  the  money,  which  he  paid. 
Tictin  V,  U.  S.,   (1900)   36  Ct.  CI.  1. 

And  so,  likewise,  where  a  patent  is 
canceled  by  reason  of  the  entryman 'a 
fraud,  the  wrongdoer  must  restore  the 
title  unlawfully  obtained  and  abide  the 
judgment  of  Congress  as  to  whether  the 
consideration  paid  shall  be  refunded.  A 
suit  to  annul  a  patent  is  not  within  the 
reason  of  the  ordinary  rule  that  a  vendor 
suing  to  annul  a  sale  fraudulently  in- 
duced must  offer  and  be  ready  to  return 
the  consideration  received.  Causey  i?. 
U.  S.,  (1916)  240  U.  S.  399,  36  S.  Ct.  366, 
60  U.  S.  (L.  ed.)  711. 


Sec.  2291.  [Pfttent  to  issue  on  proof  of  three  years'  residence,  etc. — 
transfers  for  pnblic  purposes  -^  leaves  of  absence  —  commutation  —  proof 
required  .if  entrjrman  dies — area  of  cultivation  required  —  enlarged 
homesteads  —  Nebraska  arid  land  and  irrigation  entries  —  notice  of  law 
to  entrymen.]  No  certificate,  however,  shall  be  given  or  patent  issued  there- 
for until  the  expiration  of  three  years  from  the  date  of  such  entry ;  and  if 
at  the  expiration  of  such  time,  or  at  any  time  within  two  years  there- 
after, the  person  making  such  entry,  or  if  he  be  dead  his  widow,  or  in 
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case  of  her  death  his  heirs  or  devisee,  or  in  case  of  a  widow  making 
such  entry  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  himself  and 
by  two  credible  witnesses  that  he,  she,  or  they  have  a  habitable  house  upon 
the  land  and  have  actually  resided  upon  and  cultivated  the  same  for  the 
term  of  three  years  succeeding  the  time  of  filing  the  affidavit,  and  makes 
affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  Government  of  the  United  States,  then  in  such 
case,  he,  she,  or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be 
entitled  to  a  patent,  as  in  other  cases  provided  by  law:  Provided,  That 
upon  filing  in  the  local  land  office  notice  of  the  beginning  of  such  absence, 
the  entryman  shall  be  entitled  to  a  continuous  leave  of  absence  from  the  land 
for  a  period  not  exceeding  five  months  in  each  year  after  establishing  resd- 
dence,  and  upon  the  termination  of  such  absence  the  entryman  shall  file  a 
notice  of  such  termination  in  the  local  land  office,  but  in  case  of  commuta- 
tion the  fourteen  months'  actual  residence  as  now  required  by  law  must  be 
shown,  and  the  person  commuting  must  be  at  the  time  a  citizen  of  the 
United  States:  Provided,  That  when  the  person  making  entry  dies  before 
the  offer  of  final  proof  those  succeeding  to  the  entry  must  show  that  the 
entryman  had  complied  with  the  law  in  all  respects  to  the  date  of  his  death 
and  that  they  have  since  complied  with  the  law  in  all  respects,  as  would  have 
been  required  of  the  entryman  had  he  lived,  excepting  that  they  are  relieved 
from  any  requirement  of  residence  upon  the  land :  Provided  further.  That 
the  entryman  shall,  in  order  to  comply  with  the  requirements  of  cultivation 
herein  provided  for,  cultivate  not  less  than  one-sixteenth  of  the  area  of  his 
entry,  beginning  with  the  second  year  of  the  entry,  and  not  less  than  one- 
eighth,  beginning  with  the  third  year  of  the  entry,  and  until  final  proof, 
except  that  in  the  case  of  entries  under  section  six  of  the  enlarged-homestead 
law  double  the  area  of  cultivation  herein  provided  shall  be  required,  but  the 
Secretary  of  the  Interior  may,  upon  a  satisfactory  showing,  under  rules  and 
regulations  prescribed  by  him,  reduce  the  required  area  of  cultivation: 
Provided,  That  the  above  provision  as  to  cultivation  shall  not  apply  to 
entries  under  the  Act  of  April  twenty-eighth,  nineteen  hundred  and  four, 
commonly  known  as  the.  Kinkaid  Act,  or  entries  under  the  Act  of  June 
seventeenth,  nineteen  hundred  and  two,  commonly  known  as  the  redamia- 
tion  Act,  and  that  the  provisions  of  this  section  relative  to  the  homestead 
period  shall  apply  to  all  unperf ected  entries  as  well  as  entries  hereafter 
made  upon  which  residence  is  required :  Provided,  That  the  Secretary  of 
the  Interior  shall,  within  sixty  days  after  the  passage  of  this  Act,  send  a 
copy  of  the  same  to  each  homestead  entryman  of  record  who  may  be  affected 
thereby,  by  ordinary  mail  to  his  last  known  address,  and  any  such  entry- 
man  may,  by  giving  notice  within  one  hundred  and  twenty  days  after  the 
passage  of  this  Act,  by  registered  letter  to  the  register  and  receiver  of  the 
local  land  office,  elect  to  make  proof  upon  his  entry  under  the  law  under 
which  the  same  was  made  without  regard  to  the  provisions  of.  this  Aet. 
[B.  8.] 

Ab  originally  enacted  this  section  was  as  follows: 

"  Sec.  2291.  No  certificate,  however,  shall  be  given,  or  patent  issued  therefor,  until 
the  expiration  of  five  years  from  the  date  of  such  entry;  and  if  at  the  expiration  of 
such  time,  or  at  any  time  wuthin  two  years  thereafter,  the  person  making  such  entry; 
or  if  he  he  dead,  his  widow;  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in  caae 
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of  a  widow  making  such  entry,  her  heirs  or  deTisee,  in  cajse  of  her  death,  proves  bv 
two  credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated  the  same 
for  the  term  of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit  and 
makes  affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
flection  twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they  wifi  bear  true 
allegiance  to  the  Government  of  the  Unite!  States ;  then,  in  such  case,  he,  she,  or  they, 
if  at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law." 

Act  of  June  21,  1866,  ch.  127,  14  Stat.  L.  67. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  6,  1912,  ch.  153, 
37  Stat.  L.  123. 

R.  S.  sec.  2288  mentioned  in  the  text  is  given  infra,  p.  f  92. 

The  Kinkaid  Act  of  April  28,  1904,  ch.  1801,  mentioned  in  the  text,  is  given  infra, 
p.  611. 

The  Reclamation  Act  of  June  17,  1902,  ch.  1093,  mentioned  in  the  text  is  given  in 
Waters. 

An  Act  of  March  3,  1877,  ch.  122,  19  Stat.  L.  403,  entitled  "An  act  to  amend 
B!^ion  twenty-two  hundred  and  ninetv-one  of  the  Revised  Statutes  of  the  United 
States,  in  relation  to  proof  required  in  homestead  entries,''  read  as  follows: 

"  [Sec.  1.]  That  the  proof  of  residence,  occupation,  or  cultivation,  the  affidavit  of 
Bonalienation,  and  the  oath  of  allegiance,  required  to  be  made  by  section  twenty-two 
hundred  and  ninety-one  of  the  Revised  Statutes,  may  be  made  before  the  judge,  or, 
in  his  absence,  before  the  clerk,  of  any  court  of  record  of  the  county  and  State,  or 
district  and  Territory,  in  which  the  lands  are  situated;  and  if  said  lands  are  situated 
in  any  unorganized  county,  such  proof  may  be  made  in  a  similar  manner  in  any 
adjacent  coUnty  in  said  State  or  Territory;  and  the  proof,  affidavit,  and  oath,  wheii 
so  made  and  duly  subscribed,  shall  have  the  same  force  and  effect  as  if  made  before 
the  register  or  receiver  of  the  proper  land-district;  and  the  same  shall  be  transmitted 
by  such  judge,  or  the  clerk  of  his  court,  to  the  register  and  the  receiver,  with  the 
fee  and  charges  allowed  by  law  to  him;  and  the  register  and  receiver  shall  be 
entitled  to  the  same  fees  for  examining  and  approving  said  testimony  as  are  now 
allowed  by  law  for  taking  the  same. 

"Sec.  2.  That  if  any  witness  making  such  proof,  or  the  said  applicant  making 
such  affidavit  or  oath,  swears  falsely  as  to  any  material  matter  contained  in  said 
proof,  affidavits,  or  oaths,  the  said  false  swearing  being  willful  and  corrupt,  he  shall 
be  deemed  guilty  of  perjury,  and  shall  be  liable  to  the  same  pains  and  penalties  as  if 
he  had  sworn  falsely  before  the  register." 

This  was  superseded  by  the  subsequent  amendment  of  R.  S.  sec.  2294,  infra,  jp.  572. 

Further  provisions  relating  to  leaves  of  absence  for  entrymen  mentionea  in  this 
flection  were  made  by  the  Act  of  Aug.  22,  1914,  ch.  270,  infra,  p.  621. 

The  Act  of  July  26,  1894,  ch.  164,  §  1,  28  Stat.  L.  123,  provided  as  follows: 

**  [Sec.  1.]  That  the  time  for  making  final  proof  and  payment  for  all  lands 
located  under  the  homestead  and  desert  land  laws  of  the  United  States,  proof  and 
payment  of  which  has  not  yet  been  made,  be,  and  the  same  is  hereby,  extended  for 
the  period  of  one  year  from  the  time  proof  and  payment  would  become  due  under 
existing  laws." 


I.  Alienation,  659 
II.  Possessory  rights,  562 
ni.  Timber  rights,  662 
IV.  Proof,  564 

v.  Certificate,  565 
VL  Patent,  566 
Vn.  Decease  of  entryman,  668 

I.   Alienation 

Effect  of  section. —  Though  this  section 
contains  no  express  prohibition  of  alien- 
ation, and  provides  no  forfeiture  in  case 
of  alienation,  the  homestead  right  cannot 
be  perfected  after  alienation,  or  contract 
of  alienation,  without  perjury  by  the 
homesteader.  Anderson  v.  Garkins,  (1890) 
135  U.  S,  483,  10  S.  Ct.  905,  34  U.  S.  (L. 
ed.)  272. 

Affidavit  of  nonaUenation. —  A  home- 
itead  entryman,  on  making  final  proof, 
amtt  file  an   affidavit  that  he  has   not 


directly  or  indirectly  alienated,  or  agreed 
to  alienate,  said  land.  Harris  v.  Mc- 
Crary,  { 1909 )  17  Idaho  300,  106  Pac.  558. 

The  same  affidavits  in  respect  to  alien- 
ation are  required  from  federal  soldiers 
to  enter  homesteads,  under  the  provi- 
sions of  R.  S.  sec.  2304,  infra,  p.  686,  as 
are  required  from  other  persons,  entering 
homesteads.  Anderson  i;.  Carkins,  (1890) 
135  U.  S.  483,  10  S.  Ct.  905,  34  U.  S.  (L. 
ed.)    272. 

False  oath  to  immaterial  matter. —  Per- 
jury cannot  be  predicated  of  a  false  oath 
to  an  affidavit  not  required  by  the  stat- 
ute. And  this  is  true  even  though  the 
affidavit  is  made  pursuant  to  a  depart- 
mental regulation  requiring  it,  as  such 
a  regulation  may  have  the  force  of  law 
in  a  civil  suit*  to  determine  property 
rights  and  yet  be  ineffectual  as  the  basis 
of  a  criminal  prosecution,  the  making  an 
act  a  criminal  offense  being  essentially 
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an  exercise  of  legislative  power  which 
cannot  be  delegated.  U.  S.  v.  Maid,  (S. 
D.  Cal.   1902)    116  Fed.  650. 

Alienation  within  five  years  forfeits 
right. —  Where  the  applicant  took  none  of 
the  steps  required  by  the  statute  except 
to  make  the  application  to  enter  and  to 
pay  the  small  sum  required  for  the  filing 
of  such  application,  but  alienated  the  land 
within  five  years  after  the  application, 
without  having  resided  on  the  land  or 
having  improved  or  cultivated  it,  it  was 
held  that  he  forfeited  his  right  to  a  final 
certificate  and  patent  and  that  his  con- 
veyance transferred  no  title  to  his  pur- 
chaser. Lindsey  v.  Veasy,  (1878)  62 
Ala.  421. 

Waiver  of  right  of  entry  is  alienation. — 
An  entry  of  government  land  by  a  quali- 
fied person  is  an  entry  made  by  virtue 
of  a  government  statute,  though  made  in 
violation  of  an  agreement  with  another 
person  to  waive  the  right  in  favor  of  the 
latter.  The  right  of  a  successful  contest- 
ant to  enter  a  certain  tract  of  land  can 
neither  be  sold  nor  transferred,  and  a 
contract  whereby  the  successful  contestant 
agrees*  for  a  valuable  consideration  to 
waive  his  right  of  entry  is  not  suscep- 
tible of  specific  performance.  A  decree 
based  on  such  a  contract  directing  a  re- 
linquishment of  the  entry  is  unfenforce- 
able,  and  its  disobedience  does  not  con- 
stitute contempt  of  court.  Dameron  v, 
Dingee,  (1892)  1  Colo.  App.  436,  29  Pac. 
305. 

Agreement  to  sell. —  An  agreement  to 
sell  land  entered  by  a  homesteader,  made 
prior  to  his  acquisition  of  the  patent,  in 
violation  of  the  Homestead  Law,  need  not 
be  in  writing,  nor  of  sufficient  form  or 
of  a  nature  to  be  enforced  in  a  court  of 
law;  but  it  is  sufficient  that  the  minds 
of  the  applicant  and  some  other  person 
have  met  definitely  and  understand ingly, 
so  that  there  was  a  mutual  consent  that, 
when  the  applicant  acquired  title  to  the 
land  from  the  United  States,  it  should 
inure  to  the  benefit  of  the  other  for  a 
consideration.  U.  S.  v.  Richards,  (D.  C. 
Neb.    1906)    149   Fed.   443. 

Any  agreement  by  a  homesteader  to 
transfer  his  claim  or  any  interest  therein, 
before  final  proof,  except  as  expressly  au- 
thorized by  the  Homestead  Law  of  the 
United  States,  is  contrary  to  public  policy 
and  void.  Cox  v.  Donnelly,  (1879)  34 
Ark.  762;  Cascade  Publi.;  Service  Corp.  v. 
Pvailsback,  (1910)  69  Waph.  376,  109  Pac. 
1062.  Compare  Spiess  v.  Neuberg  (1888) 
71  Wis.  279,  37  N.  W.  417,  5  A.  S.  R.  211. 
•  But  an  entryman  may  acquire  a  valid 
title  under  the  Homestead  Law,  though 
his  entry  was  made  with  a  view  of  dis- 
posing  of  the  land  after  he  had  com- 
pleU'd  his  purchase,  provided  that  at  the 
time  and  bi'fore  the  completion  thereof 
he  had  not  entered  into  any  agreement 
whereby  such  other  should  receive  anv  of 


the'  benefit  of   such  purchase.     U.   S.  9. 

Richards,  (D.  C.  Neb.  1906)   149  Fed.  443. 

A   contract   to    convey    in    the   future, 

coupled  with   a   receipt  of   the  purchase 

money,   is  in   substance,  and  within  the 

spirit  of  the  statute  if  not  in  form,  as 

alienation.     Such  a  contract  is  contrary 

to  public  policy,  and  a  court  of   equity 

will     not    enforce     specific    performance 

thereof.    Anderson  r.  Cark ins,  (1890)  135 

U.  S.  483,  10  S.  Ct.  905,  34  U.  S.  (L.  ed.) 

272,   reversing    (1887)    21   Neb.   364,   32 

N.  W.  155;  McCrillis  v.  Copp,  (1893)  31 

Fla.   100,   12  So.  643;   Mellison  v.   Allen, 

(1883)    30  Kan.  382,  2  Pac,  97;    Carlcy 

V.  Gitchell,    (1895)    105  Mich.  38,   62  N. 

W.  1003,  55  A.  S.  R.  428      See  also  Oaks 

V,  Heaton,  (1876)   44  la.  116;  Dawson  v- 

Merrille,  2  Neb.  119,  overruled  in  Carkins 

r.  Anderson,   (1887)    21  Neb.  364,   32  N. 

W*  165,  which  was  reversed  in  (1890)  135 

U.  8.  483,  10  S.  Ct.  905,  34  U.  S.  (L.  ed.) 

272. 

And  it  seems  that  an  agi'eement  to  con- 
vey after  the  issuance  of  the  patent  is 
void,  though  the  consideration  is  not  to 
be  received  until  the  conveyance  is  ex- 
ecuted. Oaks  f.  Heaton,  (1876)  44  la. 
116;  Dawson  v.  Merrille,  2  Neb.  119. 
overruled  in  Carkins  v.  Anderson,  (1887) 
21  Neb.  364,  32  N.  W.  165,  which  was 
reversed  in  (1890)  135  U.  S.  483,  10  S. 
Ct.  905,  34  U.  S.  (L.  ed.)  272.  Contra, 
Townaend  v.  Fenton,  (1883)  30  Minn. 
628,  16  N.  W.  421. 

But  where  a  person  relinquished  his 
homestead  right  to  another  person,  and 
guaranteed  such  other  person  that  he 
should  enter  into  possession  of  the  land 
and  acquire  homestead  righta  therein,  it 
M^as  held  that  the  relinquishment  and 
guaranty  constituted  a  good  consider- 
ation for  a  promissory  note  executed  by 
the  person  to  whom  the  guaranty  was 
made.  Moore  t\  Mcintosh,  (1870)  6  Kan. 
39. 

And  where  the  entrvman  contracted  to 
convey  the  land  when  title  should  be  ac- 
quired, and  the  contract  provided  for  part 
payment  in  breaking  prairie  land  at  a 
specified  price  per  acre,  the  breaking  to 
hie  paid  in  cash  if  the  land  was  not  con- 
veyed, it  was  held  that  the  alleged  ille- 
gality of  the  contract  would  not  defeat 
a  recovery  of  the  price  of  the  breaking, 
whether  or  not  it  would  defeat  a  suit  for 
specific  performance.  Simmons  v.  Yu- 
rann,  (1881)  11  Neb.  516,  9  N.  W.  690, 
followed  in  Bateman  v.  Robinson,  (1882) 
12  Neb.  508,  11  N.  W.  736. 

Mortgage  as  alienation. —  An  entryman 
may  swear  that  no  part  of  the  land  which 
he  seeks  to  have  conveyed  to  him  by  the 
United  States  has  been  alienated,  though 
he  has  mortgaged  his  claim  before  final 
certificate  in  order  to  procure  money 
with  which  to  improve  his  land  or  'for 
any  other  purpose,  provided  he  seeks  in 
good  faith  to  acquire  the  land  as  a  home- 
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stead  within  the  meaning  of  this  section. 
Fuller  t;.  Hunt,  (1S78)  48  la.  163;  Dick- 
erson  v.  Bridges,  (1898)  147  Mo.  235,  48 
S.  W.  826;  Orr  v.  Ulyatt,  (1896)  23  Nev. 
134,  43  Pac.  916;  Stark  v.  Duvall,  (1898) 
7  Okla.  213,  54  Pac.  453. 

Under  such  circumstances  the  mort- 
gagor will  be  estopped  from  denying  the 
Talidity  of  the  mortgage.  Stark  v.  Du- 
vail,  (1898)    7  Okla.  213,  64  Pac.  463. 

A  mortgage,  being  merely  security  for 
a  debt,  conveys  no  title,  and  is  not  an 
alienation  within  this  section.  Stark  t?. 
Morgan,  (1906)  73  Kan.  463,  85  Pac. 
567,  9  Ann.  Cas.  930,  6  L.  R.  A.  (N.  S.) 
934;  Adam  v.  McClintock,  (1911)  21  N. 
D.  483,  131  N.  W.  394. 

In  Hafemann  v.  Gross,  (1906)  199  U. 
S.  342,  26  S.  Ct.  80,  60  U.  S.  (L.  ed.) 
220,  it  was  said:  "It  has  been  held 
that  a  contract  to  convey  the  whole  or 
part  of  the  land,  made  prior  to  the  per- 
fection of  his  equitable  right,  by  one 
seeking  pre-emption  or  a  homestead,  is 
void,  and  will  not  be  enforced  in  the 
courts  (Anderson  r.  Carkins,  (1890)  136 
U.  S.  483,  34  U.  S.  (L.  ed.)  272,  10  S. 
Ct.  905),  and,  if  known  to  the  depart- 
ment, will  prevent  the  passing  of  the 
legal  title.  Such  has  been  the  uniform 
ruling  of  the  Land  Department,  as  well 
a8  of  the  courts,  state  and  federal.  With 
respect  to  a  mortgage  or  deed  of  trust 
ezecnted  under  like  circumstances,  the 
decisions  of  the  Land  Department  have 
been  all  to  the  effect  that  such  mortgage 
or  deed  of  trust  is  not  an  alienation 
within  the  scope  of  the  homestead  stat- 
ute, or  forbidden  bv  the  pre-emption  law, 
especially  where,  in  the  case  of  a  pre- 
emption, the  mortgage  is  given  to  secure 
mcmey  borrowed  to  complete  the  purchase 
of  the  land."  Reviewing  numerous  state 
decisions  on  the  question,  the  court  said 
further :  "  Obviously  the  trend  of  the  au- 
thorities is  strongly  in  favor  of  the 
proposition  that  a  mortgage  or  deed  of 
trust  by  one  seeking  an  entry  under  the 
preemption  or  homestead  laws  of  the 
United  States,  made  prior  to  the  per- 
fection of  his  equitable  right,  is  valid." 

Sale  after  final  proof  but  before  patent. 
—  When  a  person  becomes  entitled  te  a 
patent  by  reason  of  having  made  the  final 
proof  required  by  the  statute,  but  the 
patent  has  not  been  issued,  he  may  con- 
tract or  be  contracted  with  concerning 
the  land,  or  sell  or  convey  it,  precisely 
the  same  as  though  the  patent  has  al- 
ready been  issued.  In  order  te  protect 
the  rights  of  lall  parties,  where  a  patent 
is  due  and  is  not  yet  issued,  equity  will 
consider  such  righte  precisely  the  same 
as  though  the  patent  had  in  fact  been 
issued  on  the  very  first  day  on  which  it 
ought  to  have  been  issued.  Newkirk  v* 
Marshall,  (1886)  35  Kan.  77,  10  Pac.  671. 

In  like  manner  the  entryman  may,  after 
fiaal   proof   but   before   issuance  of   the 
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patent,  make  a  valid  dedication  of  a  por- 
tion of  the  land  for  a  public  road;  and 
after  making  such  dedication  he  will  be 
estopped  to  deny  its  validity.  Rube  t\ 
Sullivan,  (1888)  23  Neb.  779,  37  N.  W. 
066. 

Alienation  of  interest  in  improvements. 
—  This  section  is  not  violated  by  an 
agreement  whereby  the  entryman,  after 
entry  but  before  the  issuance  of  final  cer- 
tificate or  patent,  unites  with  another 
for  the  purpose  of  building  a  saw-mill  on 
the  land  and  dividing  the  profits  arising 
from  the  operation  of  such  mill,  as  such 
use  of  the  land  by  the  entryman  is  sub- 
stantially for  his  own  benefit  and  is  con- 
sistent with  his  purpose  to  retain  it  also 
as  a  homestead.  Hot  Springs  R.  Co.  v, 
Tyler,   (1880)   36  Ark.  205. 

And  it  has  been  held  that  the  sale  and 
surrender  of  an  inchoate  homestead  claim, 
together  with  the  improvements  erected 
on  the  land  bv  the  entryman,  is  a  good 
consideration  for  a  promissory  note  made 
by  the  purchaser,  the  improvements  being 
subjects  of  legitimate  bargain  and  sale, 
though  the  ^ale  conveys  no  interest  in  the 
land  iteelf  as  against  the  government. 
McWilliams  v.  Bridges,  (1878)  7  Neb. 
419;  Paxton  Cattle  Co.  v.  Arapahoe  First 
Nat.  Bank,  (1887)  21  Neb.  621,  33  N.  W. 
271,  69  Am.  Rep.  852. 

Where  the  entryman  before  issuance  of 
the  patent  sold  the  improvements  which 
he  had  made  on  the  land  after  having 
forfeited  all  claim  to  such  improvements, 
it  was  held  that  the  purchaser  did  not, 
by  virtue  of  his  purchase,  acquire  a  prior 
right  to  enter  the  land  as  a  homestead  as 
Against  other  persons  desiring  so  to  en- 
ter it.  Porter  v.  Bishop,  (1889)  25  Fla. 
749,  6  So.  863. 

Where,  after  making  application  for  a 
homestead  and  erecting  improvements  on 
the  land  homesteaded,  the  entryman  aban- 
doned all  intention  of  perfecting  the  home- 
stead and  executed  a  relinquishment  to 
the  United  States  of  all  claim  to  acquire 
title  to  the  land,  and  subsequently  sold 
to  another  person  the  improvements  which 
he  had  erected,  taking  the  purchaser's 
note  therefor,  it  was  held  that  the  note 
was  not  illegal,  as  the  transaction  was 
not  a  sale  of  an  imperfect  homestead 
right.  Tarrance  v,  Hatfield,  (1881)  71 
Ala.  234. 

Sale  of  timber. —  A  sale  of  standing  tim- 
ber by  a  homestead  settler  prior  to  the 
issuance  of  his  final  certificate,  although 
in  direct  violation  of  the  rights  vested  in 
him  by  his  inchoate  entry,  is  not  an 
alienation  of  a  "  part  of  theland."  Orrell 
V,  Bay  Mfg.  Co.,  ( 1903 )  83  Miss.  800,  36 
So.  661,  70  L.  R.  A.  881. 

Grant  of  right  of  way  to  railroad. — 
A  homestead  entryman  may,  after  entry 
but  before  final  proof,  grant  to  a  railroad 
a  right  of  way  over  the  land  entered.  U. 
8.17.  Turner,  (8.  D.  Ala.  1892)  54  Fed.  228, 
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Grant  of  water  privilege. —  A  contract 
or  the  transfer  by  a  homesteader,  before 
final  proof,  of  a  water  flume  for  power 
purposes  to  generate  electricity  is  void  and 
not  subject  to  specific  performance.  That 
the  original  contract  was  extended  and 
ratified  after  final  proof  will  not  make  it 
enforceable,  since  the  original  contract  is 
the  basis  of  the  action,  and  it  is  on 
grounds  of  public  policy  that  courts  re- 
fuse to  specifically  enforce  such  contracts. 
Cascade  Public  Service  Corp.  i>.  Railsback, 
(1910)  69  Wash.  376,  109  Pac.  10ff2. 

But  it  has  been  held  that  an  entryman's 
deed  which  does  not  purport  to  convey 
the  land,  or  any  part  thereof,  but  only  a 
portion  of  certain  water  flowing  in  a 
stream,  and  a  right  of  way  over  the  land 
to  convey  the  water  by  ditch  or  otherwise, 
not  made  in  contemplation  of  the  home- 
stead entry,  is  not  prohibited  by  this  sec- 
tion. Mt.  Carmel  Fruit  Co.  t?.  Webster, 
(1903)  140  Cal.  183,  73  Pac.  826. 

II.  PossBSBOBY  Rights 

Sights  and  duties  of  settler  pending 
issuance  of  patent. —  Pending  the  issuance 
of  the  patent  the  "  settler  has  the  right 
to  treat  the  land  as  his  own  so  far,  and  so 
far  only,  as  is  necessary  to  carry  out  the 
purposes  of  the  Act.  The  object  of  this 
legislation  is  to  preserve  the  right  of  the 
actual  settler,  but  not  to  open  the  door 
to  manifest  abuses  of  such  right.  Ob- 
viously the  privilege  of  residing  on  the 
land  for  five  years  would  be  ineffectual 
if  he  had  not  also  the  right  to  build  him- 
self a  house,  outbuildings,  and  fences,  and 
to  clear  the  land  for  cultivation,  and  to 
that  extent  the  Act  limits  and  modifies 
the  Act  of  1831,  4  Stat.  L.  472,  ch.  66, 
now  embraced  in  R.  S.  2461  (title  Timber 
Lands  and  Fobest  Reserves).  It  is 
equally  clear  that  he  is  bound  to  act  in 
good  faith  to  the  government,  and  that 
he  has  no  right  to  pervert  the  law  to  dis- 
honest purposes,  or  to  make  use  of  the 
land  for  profit  or  speculation.  The  law 
contemplates  the  possibility  of  his  aban- 
doning it,  but  he  may  not  in  the  meantime 
ruin  its  value  to  others  who  may  wish  to 
purchase  or  enter  it.  With  respect  to  the 
standing  timber,  his  privileges  are  analo- 
gous to  those  of  a  tenant  for  life  or  for 
years."  Shiver  r.  U.  S.,  (1895)  169  U.  S. 
491,  16  S.  Ct.  54,  40  U.  S.  (L.  ed.)  231; 
Orrell  v.  Bay  Mfg.  Co.,  (1903)  83  Mifla. 
800,  3ff  So.  561,  70  L.  R.  A.  881.  And 
'see  R.  S.  2461,  title  Timber  Lands  and 
'Forest  Reserves. 

Ownership  of  land  pending  issuance  of 
patent. —  The  land  entered  continues  to  be 
the  property  of  the  United  States  for  five 
years  following  the  entry,  and  until  the 
patent  is  issued,  but  is  subject  to  divest- 
iture upon  making  of  the  final  proof  re- 
<}uired  by  this  section.     Shiver  v.  U.  S., 


(1895)  169  U.  S.  491,  16  S.  Ct.  64,  40 
U.  S.  (L.  ed.)  231;  U.  S.  v.  Ball,  (C.  C. 
Ore.  1887)  31  Fed.  667;  Lindsey  t?.  Veasy, 
(1878)  62  Ala.  421;  Thrift  v.  Delaney, 
(1886)  69  Cal.  188,  10  Pac.  475;  School- 
field  i\  Houle,  (1889)  13  Colo.  394,  22  Pac. 
781;  Bolton  V,  La  Camas  Water  Power 
Co.,  (1894)  10  Wash.  246,  38  Pac.  1043; 
Kromer  v.  Friday,  (1895)  10  Wash.  621, 
39  Pac.  229,  32  L.  R.  A.  671;  Empey  t*. 
Plugert,  (1885)  64  Wis.  603,  25  N.  W. 
660. 

Remedy  of  entryman  against  unlawful 
possession. —  An  entryman,  out  of  posacs- 
sion  and  having  a  decision  by  the  land 
office  in  his  favor,  who  may  proceed 
again«t  his  adversary  in  possession  by  an 
action  of  forcible  detainer,  has  an  ade- 
quate remedy  at  law  precluding  him  from 
resorting  to  the  extraordinary  remedies 
used  by  courts  of  equity.  Black  v,  Jack- 
son, (1900)  177  U.  S.  349,  20  S.  Ct.  648, 
44  U.  S.  (L.  ed.)  801. 

Jurisdiction  of  state  court. —  If  the  pos- 
sessory right  of  a  homesteader  penaing 
the  issuance  of  a  patent  is  invalid  a  state 
court  has  jurisdiction  to  protect  his  pos- 
session. Gauthier  v,  Morrison,  (1914) 
232  U.  S.  452,  34  S.  Ct.  384,  58  U.  S. 
(L.  ed.)  680  {reversing  (1911)  62  Wash, 
572,  11.4  Pac.  501),  wherein  the  court 
said: 

"  Generally  speaking,  it  is  not  a  province 
of  the  courts  to  interfere  with  the  Land 
Department  in  the  administration  of  the 
public-land  laws,  and  that  they  are  to  be 
deemed  in  process  of  administration  until 
the  procee<Ungs  for  the  acquisition  of  the 
title  terminate  in  the  issuing  of  a  patent. 
But  no  interference  with  that  department 
or  usurpation  of  its  functions  waa  here 
sought  or  involved.  It  has  not  been  in- 
vested with  authority  to  redress  or  re- 
strain trespasses  upon  possessory  rights  or 
to  restore  the  possession  to  lawful  claim- 
ants when  wrongfully  dispossessed.  Con- 
gress has  not  prescribed  the  forum  and 
mode  in  which  such  wrongs  may  be  re- 
strained and  redressed,  as  doubtless  it 
could,  but  has  pursued  the  policy  of  per- 
mitting them  to  be  dealt  with  in  the  local 
tribunals  according  to  local  modes  of  pro- 
cedure. And  the  exercise  of  this  juris- 
diction has  been  not  only  sanctioned  by 
the  appellate  courts  in  many  of  the  pub- 
lic-land States,  but  also  recognised  -  and 
approved  by  this  court.* 

III.  TiHBER  Rights 

In  general. —  Prior  to  the  issuance  of 
the  final  certificate  the  rights  of  a  home- 
stead entryman  in  respect  to  the  timber 
standing  on  the  land  entered  are  analo- 
gous to  those  of  a  tenant  for  life  or  for 
years,  Shiver  r.  U.  S.,  (1895)  169  U.  S. 
491,  16  S.  Ct.  54,  40  U.  S.  (L.  ed.)  231; 
C5onway  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1899) 
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95  Fed.  615,  37  G.  G.  A.  200;  or  of  a  per- 
80B  in  pofisession  under  an  uncompleted 
contract  of  purchase,  U.  S.  v.  Ball,  (G.  G. 
Ore.  1887)   81  Fed.  667. 

Catting  timber. —  When  a  homestead 
entryman  acte  in  good  faith  and  has  the 
intention  of  perfecting  his  entry  in  the 
manner  prescribed  by  the  homestead  laws, 
and  within  the  spirit  of  those  laws,  he 
may  cut  or  remove  timber  for  the  purpose 
of  preparing  the  land  in  the  ordinary  way 
for  cultivation.  Shiver  v.  U.  S.,  (1895) 
159  U.  S.  491,  16  S.  Ct.  64,  40  U.  S. 
(L.  ed.)  231;  The  Timber  Cases,  (W.  D. 
Mo.  1881)  11  Fed.  81;  U.  S.  v.  Williams, 
<G.  C.  Ore.  1883)  18  Fed.  476;  U.  S.  f?. 
Ball,  (C.  C.  Ore.  1887)  31  Fed.  667;  U.  S. 
c.  Murphy,  (W.  D.  Mich.  1887)  32  Fed. 
37«;  Oonway  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1899)  95  Fed.  615,  37  C.  C.  A.  200;  Grubbs 
R  U.  S.,  (G.  C.  A.  8th  Cir.  1900)  105 
Fed.  314,  44  C.  C.  A.  513;  King-Ryder 
Lumber  Co.  t>.  Scott,  (1904)  73  Ark.  329, 
84  S.  W.  487;  Ware  v,  U.  S.,  (C.  G.  A. 
8th  Cir.  1907)  154  Fed.  677,  84  G.  C.  A. 
503,  12  Ann.  Gas.  233,  12  L.  R.  A.  (N.  S.) 
1053;  Orrell  r.  Bay  Mfg.  Co.,  (1903)  83 
Miss.  800,  70  L.  R.  A.  873;  and  for  the 
|mrpose  of  erecting  necessary  and  proper 
improvements  on  the  land,  U.  S.  v. 
Murphy,  (W.  D.  Mich.  1887)  32  Fed.  376; 
Conway  f>.  U.  S.,  (G.  G.  A.  8th  Cir.  1899) 
95  Fed.  615,  37  G.  C.  A.  200.  And  within 
these  limitations,  it  seems  that  he  may  cut 
timber  for  the  purpose  of  cultivating  his 
land  even  before  he  files  his  application 
for  entry  in  the  land  ofSce.  U.  S.  9. 
Yoder,  (1883)   5  McCrary  (U.  S.)  615. 

Sale  of  timber. —  When  the  timber  is 
cut  in  good  faith  and  for  the  cultiva- 
tion of  the  land  the  entryman  has  the 
right  to  sell  or  otherwise  dispose  of  the 
surplus  BO  cut.  Shiver  f?.  U.  S.,  (1895) 
159  U.  S.  491,  16  S.  Ct.  54,  40  U.  S.  (L. 
ed.)  231;  The  Timber  Cases,  (W.  D.  Mo. 
1881)  11  Fed.  81;  U.  8.  f.  Murphy,  (W. 
D.  Mich.  1887)  32  Fed.  378;  Grubbs  r. 
r.  S.  (G.  G.  A.  8th  Cir.  1900)  105  Fed. 
314,  44  G.  G.  A.  513;  King- Ryder  Lum- 
ber Go.  V.  Scott,  (1904)  73  Ark.  329,  84 
S.  W.  487,  70  L.  R.  A.  873. 
.  Thus  where  a  bona  fide  entryman  was 
unable,  by  reason  of  his  age  and  poverty, 
to  do  the  necessary  cletiring  to  render  the 
land  cultivable,  it  was  held  that  it  was 
not  improper  for  him  to  make  a  contract 
with  another  person,  whereby  the  latter 
was  to  clear  the  land,  erect  a  dwelling 
house  and  other  buildings  thereon  for  the 
entryman,  break  such  portions  of  the 
land  as  could  be  cultivated,  furnish  the 
entryman  with  money  for  the  purchase 
of  the  requisite  stock  to  outfit  the  farm, 
and  with  provision-^  sufficirnt  to  keep  him 
and  his  hired  man,  in  consideration  of 
which  he  was  to  receive  timber  to  the 
▼aloe  of  the  work  done  and  money  ad- 
vanced and  expended  in  behalf  of  the 
entryman;    this,  too,  thoi|gh   the  entry- 


man  was  to  receive  money  for  part  of  the 
value  of  the  timber  so  cut  by  the  person 
with  whom  he  contracted.  Conwav  t*.  U. 
S.,  (C.  C.  A.  8th  Cir.  1899)  95  Fed.  615, 
37  C.  C.  A.  200.  See  also  Grubbs  v, 
U.  S,  (G  G.  A.  8th  Cir.  1900)  106  Fed. 
314,  44  C.  G.  A.  613. 

Validation  of  unauthorized  sale. — 
Though  an  unauthorized  sale  of  timber 
is  void  as  to  the  government,  it  may  be 
valid  as  between  the  parties,  and  the 
subsequent  issuance  of  tlit>  patent  or  final 
certificate  will  validate  the  sale  for  all 
purposes.  Anderson  t*.  Wilder,  (1903)  83 
Miss.  606,  35  So.  875;  Orrell  v.  Bay  Mfg. 
Co.,  (1903)  83  Miss.  800,  36  So.  661,  70 
Lit  R.  A.  881. 

Thus  a  sale  after  patent  pursuant  to  a 
contract  made  before  the  issuance  of  the 
patent  is  valid.  Butterfield  Lumber  Co. 
t.  Hartman,  (1903)  82  Miss.  494,  34  So. 
328,  100  A.  S.  R.  644. 

And  a  sale  made  befor<;  patent  is  bind- 
ing on  the  entryman,  Anderson  f>.  Wilder, 
( 1903 )  83  Miss.  606,  35  So.  876 ;  and  on 
subsequent  purchasers  with  notice  after 
the  issuance  of  the  patent,  King-Ryder 
Lumber  Co.  v.  Scott,  (1904)  73  Ark.  329, 
84  S.  W.  487,  70  L.  R.  A.  873;  Sanford 
V,  Eastabutchie  Lumber  Co.,  (1903)  83 
Miss.  478,  36  So.  10;  Anderson  r.  Wilder, 
(1903)  83  Miss.  606,  35  So.  875;  Orrell 
V.  Bay  Mfg.  Co.,  (1903)  83  Miss.  800, 
36  So.*  661,  70  L.  R.  A.  881. 

Rights  and  remedies. —  When  the  timber 
is  cut  or  sold  for  proper  purposes  by  a 
bona  fide  entryman,  the  government  can 
maintain  neither  a  criminal  prosecution, 
Grubbs  v.  U.  S.,  (G.  C.  A.  8th  Cir.  1900) 
106  Fed.  314,  44  C.  C.  A.  513,  or  action 
of  damages  against  the  entryman,  U  S. 
f.  Ball,  (C.  C.  Ore.  1887)  31  Fed.  667; 
nor  an  action  against  the  purchaser  of 
the  timber  for  its  conversion,  U.  S.  v, 
Yoder,  (1883)  5  McCrary  (U.  S.)  616; 
U.  S.  V.  Ball,  (C.  C.  Ore.  1887)  31  Fed. 
667;  Oonway  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1899)  96  Fed.  615,  37  G.  C.  A.  200. 

These  principles,  however,  operate  only 
to  protect  a  bona  fide  entryman  who 
cuts  timber  for  the  purpose  of  furthering 
the  objects  of  the  homestead  laws.  They 
cannot  be  invoked  for  the  protection  of 
an  entryman  who  enters  the  land  as  a 
speculation  for  the  purpose  of. denuding 
it  of  its  timber,  Conway  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1899)  96  Fed.  616,  37  C  C. 
A.  200;  Grubbs  c.  U.  S.,  (G.  C.  A.  8th 
Cir.  1900)  105  Fed.  314,  44  C.  C.  A.  613; 
or  who  cuts  or  sells  the  timber  for  profit 
without  regard  to  the  legitimate  purposes 
of  the  homestead  laws,  Shiver  r.  U.  S., 
(1805)  169  U.  S.  491,  16  S.  Ct.  54,  40 
U.  S.  (L.  ed.)  231;  The  Timber  Cases, 
(W.  D.  Mo.  1881)  11  Fed.  81;  U.  S.  v. 
Williams,  (C.  C  Ore.  1883)  18  Fed.  476; 
U.  S.  r.  Freyberg,  (E.  D.  Wis.  1886)  32 
Fed.  10.5;  U.  S.  V.  Murphy,  (W.  D.  Mich 
1887)  32  Fed.  378;  Conway  v.  U.  8,,  (G, 
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C.  A.  Sth  Cir.  1899)  95  Fed.  615,  37  C. 
C.  A.  200;  Grubbs  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1900)  105  Fed.  314,  44  C.  0.  A.  513; 
Orrell  t\  Bay  Mfg,  Co.,  (1903)  83  Miss. 
800,  36  So.  661,  70  C.  C.  A.  881;  even 
thougli  he  intends  to  acquire  the  title  to 
the  land  from  the  govt-rnment,  as  he 
might  at  any  time  after  taking  the  tim- 
ber change  his  intention  and  thus  defeat 
the  object  of  the  law,  The  Timber  Cases, 
(W.  D.  Mo.  1881)  11  Fed.  81;  U.  S.  t?. 
Murphy,  (VV.  D.  Mich.  1887)  32  Fed.  376. 

For  unlawful  cutting  or  sale  of  the 
timber  the  government  may  maintain  a 
criminal  prosecution  against  the  entry- 
man.  Shiver  v.  U.  S.,  (1895)  159  U.  S. 
491,  16  S.  Ct.  54,  40  U.  S.  (L.  ed.)  231; 
The  Timber  Cases,  (W.  D.  Mo.  1881)  11 
Fed.  81;  or  against  the  purchaser  of  the 
timber,  U.  S.  r.  Murphy.  (W.  D.  Mich. 
1887)  32  Fed.  376;  or  may  bring  an  ac- 
tion of  damages  against  the  persons  at 
fault,  U.  S.  r.  Williams,  (C.  C.  Ore.  1883) 
18  Fed.  475. 

Where  the  timber  was  out  and  removed 
under  no  mistake  or  accident,  it  was  held 
that  the  lack  of  criminal  intent  on  the 
defendant's  part  was  no  defense  to  a 
criminal  prosecution  for  unlawful  cut- 
ting; and  it  was  also  held  that  the  fact 
that  the  defendant  waa  misled  by  the 
representations  of  the  local  land  officers 
into  believing  that  he  had  the  unrestricted 
right  to  dispose  of  the  timber  standing  on 
the  land  entered  would  present  grounds 
for  executive  clemency,  but  would  not 
constitute  any  legal  defense  for  the  wrong- 
ful act.  U.  S.  V.  Murphy,  (W.  D.  Mich. 
1887)  32  Fed.  376. 

The  United  States  cannot  maintain  an 
action  of  damages  for  the  unlawful  cut- 
ting and  sale  of  timber  against  either  the 
entryman  or  the  purchaser  of  the  timber 
after  the  entryman  has  made  final  proof 
and  received  his  final  certificate,  U.  S.  17. 
Ball,  (C.  C.  Ore.  1887)  31  Fed.  667;  or 
has  commuted  his  homestead  entry  into 
a  cash  entry,  U.  S.  v,  Freyberg,  (E.  D. 
Wis.  1886)   32  Fed.  195. 

Question  of  fact. — ^The  question  whether 
or  not  the  cutting  or  sale  of  timber  is 
lawful,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  upon  consideration  of 
all  the  facts  and  circumstances  of  each 
particular  case.  The  crucial  question  is 
the  good  faith  of  the  entryman  as  gath- 
ered from  his  actions.  In  passing  on  this 
question  the  jury  should  take  into  con- 
sideration the  entryman's  situation,  hia 
financial  condition,  the  state  of  his  health, 
and  other  surrounding  .circumstances. 
The  mere  amount  of  timber  cut  is  not  of 
itself  a  criterion  of  the  legality  of  the 
cutting.  A  bona  fide  entryman  may, 
under  some  circumstances,  be  justified  in 
cutting  a  large  amount  of  timber,  while 
a  fraudulent  entryman  would  have^  no 
right  to  cut  a  single  tree.  Nor  is  the 
length  of  the  interval  between  the  cut- 


ting and  the  cultivation  an  absolute  test. 
It  has  been  said  that  *'*'  the  plow  must 
follow  the  axe."  But  there  is  no  more  a 
conclusive  legal  presumption  of  guilt  aris- 
ing from  failure  to  plow  the  land  imme- 
diately after  the  timber  is  cut  off  than 
there  is  a  conclusive  legal  presumption 
of  innocence  when  the  land  is  so  plowed. 
A  bona  fide  entryman  might  be  unable, 
because  of  his  poverty  or  other  reasons, 
to  cultivate  the  land  within  a  reasonable 
time  after  the  cutting,  while  a  fraudulent 
homesteader  might,  for  the  purpose  of 
screening  his  fraudulent  design,  plow  the 
land  immediately  after  stripping  it  of  ita 
timber.  Grubbs  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.  1900)  106  Fed.  314,  44  C.  C.  A. 
513.  See  also  Conway  v.  U.  S.,  (C.  C.  A- 
8th  Cir.  1899)  95  Feed.  616,  37  C.  C.  A. 
200. 

Measure  of  damages. —  On  the  issuance 
of  a  patent  the  entryman's  title  relates 
back  to  the  initiation  of  his  claim,  so  as 
to  g^ve  him  a  right  to  maintain  an 
action  against  a  trespasser  for  the  value 
of  timber  cut  and  removed  from  the  land 
after  entry  and  before  the  issuance  of 
the  patent.  Peyton  v.  Desmond,  (C.  C. 
A.  8th  Cir.  1904)  129  Fed.  1,  63  C.  C.  A. 
651. 

When  the  defendant  is  a  wilful  tres- 
passer the  measure  of  damages  in  an  ac- 
tion for  the  unlawful  cutting  of  timber 
is  the  full  value  of  the  property  at  the 
time  of  the  bringing  of  the  action,  with 
no  deduction  for  the  defendant's  labor 
and  expense;  and  when  the  defendant  is 
an  unintentional  or  mistaken  trespasser 
the  measure  of  damages  is  the  value  of 
the  timber  at  the  time  of  the  conver- 
sion, less  the  amount  which  the  tres- 
passer has  added  to  its  value.  U.  S.  r. 
Williams,  (C.  C.  Ore.  1883)  18  Fed.  475, 
following  E.  E.  BoUes  Wooden-Ware  Co. 
r.  U.  S.,  (1882)  106  U.  S.  432,  1  S.  Ct. 
398,   27   U.   S.    (L.  ed.)    230. 

Lease  of  timber. — ^A  lease  of  timber  for 
turpentine  purposes  is  valid  and  enforce- 
able, as  it  is  not  forbidden  by  any  ex- 
press statutory  provision  and  is  not  con- 
trary to  public  policy,  Orrell  t;.  Bay 
Mfg.  Co.,  (1903)  83  Miss.  800,  36  So. 
661,  70  L.  R.  A.  881. 

IV.  Pboof 

Proof  required  to  obtain  patent. —  Hie 
facts  to  be  proved  to  obtain  a  patent  are 
(1)  cultivation  of  and  residence  upon  the 
land  and  (2)  non-alienation  and  allegi- 
ance; the  means  of  proof  of  the  first 
being  two  credible  witnesses;  of  the  sec- 
ond, affidavit  of  the  claimant.  In  other 
words,  the  section  is  not  only  explicit  as 
to  what  is  to  be  proved  but  in  what  man- 
ner proved;  and  what  is  required  of  the 
claimant  himself,  to  wit  an  affidavit,  is 
distinguished  from  what  he  must  estab- 
lish by  others,  to  wit  two  credible  vtt* 
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neeaes.  U.  S.  v,  George,  (1913)  228  U. 
S  14,  33  S.  Ct.  412,  57  U.  S.  (L.  ed.) 
712. 

Actual  residence  and  cultivation. —  The 
statute  is  specific  in  its  requirements 
that,  in  order  to  obtain  a  patent  for  a 
homestead,  the  applicant  must  have  actu- 
ally resided  upon  or  cultivated  the  same 
for  a  term  of  five  years  succeeding  the 
filing  of  the  claim,  etc.  The  law  deals 
tenderly  with  one  who,  in  good  faith, 
goes  u^n  the  public  lands  with  a  view 
of  making  a  home  thereon,  and  the  courts 
have  shown  a  commendable  disposition 
to  uphold  one  who  has  acted  in  good 
faith  in  entering  upon  the  public  lands 
fcr  this  purpose.  Nevertheless,  the  /right 
is  a  statutory  one,  and  it  is  essential  to 
show  actual  residence  upon  the  land  as  a 
prerequisite  to  the  granting  of  a  patent 
and  obtaining  title  to  tht:  same.  Great 
Northern  R.  Co.  t'.  Hower,  (1915)  236 
U.  a  702,  35  S.  Ot.  465,  69  U.  S.  (L.  ed.) 
798,  wherein  a  number  of  cases  in  the 
land  department  on  the  question  of  ao- 
tual  and  constructive  residence,  are 
reviewed.  This  section,  standing  alone, 
would  indicate  that  both  residence  and 
cultivation  were  not  required  to  obtain  a 
patent,  because  the  applicant  ia  required 
to  prove  that  he  has  "resided  upon  or 
cultivated  "  the  land  for  which  he  seeks 
the  patent.  But  the  previous  section  con- 
tains language  which  tends  to  show  that 
''residence  and  cultivation"  are  neces- 
sary to  acquire  title.  U.  S.  v.  Mills,  (C. 
G.  A.  5th  Cir.  1911)  190  Fed.  613,  111 
C.  C.  A.  345,  42  L.  R.  A.  (N.  S.)   752. 

Status  after  final  proof. — After  final 
proof  on  public  land  entered  as  a  home- 
stead according  to  the  federal  law,  its 
status  is  fixed  by  state  laws,  though 
l^al  title  does  not  pass  from  the  federal 
government  until  issuance  of  the  patent, 
which  is  a  mere  ministerial  act.  Kckert 
t.  Schmitt,  (1910)  60  Wash.  23,  110  Pac. 
635. 

Final  proof  creates  vested  right. — ^Where 
a  government  homestead  entryman,  after 
five  years'  residence,  made  final  proof  be- 
fore the  expiration  of  seven  years,  as  re- 
quired by  this  section,  he  thereby  ac- 
quired a  vested  right  to  the  land  which 
he  was  entitled  to  convey;  and  this 
though  such  proofs  wei'e  not  forwarded 
to  the  land  office  because  of  the  entry- 
man's  failure  to  pay  the  necessary  fees, 
ao  that  a  duly  recorded  conveyance  of 
the  land  by  the  entryman  prior  to  the 
forwarding  of  such  proofs  constituted  a 
valid  conveyance  and  notice  as  against 
the  holder  of  a  deed  of  trust  subsequently 
executed  by  the  oitryman  and  recorded 
after  he  had  received  his  final  receipt 
from  the  land  office.  Dale  v,  Griffith, 
(1908)  93  Miss.  573,  40  So.  543,  136  A. 
S.  R.  546. 

Final  proof  by  another  inures  to  entry- 
man's  benefit. —  Where  an  entryman  de- 


serted his  wife  after  having  complied  with 
all  the  requirements  of  the  law,  so  as  to 
entitle  him  to  a  patent  upon  making  final 
proof  of  residence,  cultivation,  nonaliena- 
tion,  and  loyalty,  as  required  by  the  stat- 
ute, it  was  held  that  his  equitable  right 
to  have  the  legal  title  vested  in  him  by  the 
government  was  complete,  and  that  he 
could  not  de  deprived  of  this  right  by  the 
fact  that  such  final  proof  was  made  for 
him  by  his  deserted  wife  or  any  other 
person ;  that  by  whomsoever  made  ■  the 
proof  inured  to  his  benefit;  and  that, 
therefore,  the  action  of  the  government  in 
issuing  the  patent  to  him,  thus  vesting  in 
him  the  whole  title  both  legal  and  equi- 
table, was  proper.  Egbert  v.  Bond,  (1890) 
148  Mo.  19,  49  S.  W.  «73. 

Date  of  title  determined  by  date  of 
final  proof. —  This  statute  fixes  the  title  in 
the  one  who  made  proof  under  ity  and  the 
date  of  such  title  relates  back  to  the  date 
of  such  proof.  Gaylord  v.  Carroll,  (1914) 
70  Ore.  481,  142  Pac.  357,  Ann.  Gas. 
1916A  889. 

V.  Cebtificatb 

Title  conferred  by  final  certificate. — ^The 
final  certificate  issued  to  the  entryman  by 
the  register  and  receiver  does  not  transfer 
the  title  to  the  land  from  the  United 
States  to  the  entryman,  but  simply  fur- 
nishes prima  facie  evidence  of  an  equitable 
claim  on  the  government  for  a  patent. 
Guaranty  Sav.  Bank  v.  Bladow,  (1900) 
176  U.  S.  448,  20  S.  Ct.  425,  44  U.  S. 
(L.  ed.)  540. 

The  final  certificate  vests  the  oitryman 
with  an  equitable  title  to  the  land,  and 
shows,  prima  facie,  that  he  is  entitled  to 
a  patent  conveying  to  him  the  legal  title. 
The  legal  title  remains  in  the  government 
till  .the  issuance  of  the  patent.  U.  S.  v. 
Kennedy,  (C.  C.  A.  5th  Cir.  1913)  206 
Fed.  47,  124  C.  C.  A.  181;  Moses  v.  Long- 
Bell  Lumber  Co.,  (C.  C.  A.  5th  Cir. 
1913)  206  Fed.  51,  124  C.  C.  A.  185;  Bol- 
ton p.  La  Camas  Water  Power  Co.,  (1894) 
10  Wash.  246,  38  Pac.  1043;  Kromer  v. 
Friday,  (1895)  10  Wash.  621,  39  Pac.  229, 
32  L.  R.  A.  671. 

Cancellation  of  final  certificate  for 
fraud. —  An  entry  and  final  certificate 
issued  to  a  settler  under  the  Homestead 
Act  for  land  subject  to  entry  thereunder 
cannot  be  set  aside  by  the  land  department 
on  its  own  motion  for  fraud  or  mistake 
committed  or  occurring  in  obtaining  or 
issuing  such  certificate.  If  the  govern- 
ment wishes  to  have  a  certificate  set  aside 
for  fraud,  it  must  seek  redress  in  the 
courts,  where  the  matter  can  be  heard 
and  determined  according  to  the  law  appli- 
cable to  the  rights  of  individuals  under 
likccircumstances.  Wilson  v.  Pine,  (C.  C. 
Ore.  1889)  40  Fed.  52. 

Control  of  certificate  by  land  depart- 
ment.—  The  equitable  right  conferred  by 
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the  certificate  is  entirely  within  the  juris- 
diction and  control  of  the  land  depart- 
ment, and  the  courts,  as  a  general  rule, 
will  not  interfere  with  the  procedure  of 
the  land  department  before  the  issuance 
of  the  patent.  Moses  v,  Long-Bell  Lumber 
Co.,  (C.  C.  A.  6th  Cir.  1913)  206  Fed.  51, 
124  C.  C.  A.  185. 

Power  of  land  office  to  cancel  final  cer- 
tificate.—  The  land  department,  as  fk.epe- 
cial  tribunal,  has  confided  to  it  the  ad- 
ministration and  execution  of  the  laws 
for  the  disposition  of  the  public  lands. 
It  has  the  power  to  review  its  prior  rul- 
ings, and  to  cancel  existing  entries  and 
all  proceedings  prior  to  the  issuance  oi 
the  patent.  This  power  is  not  arbitrary 
nor  unlimited,  and*  can  be  exercised  only 
aiter  notice  to  parties  in  interest,  who 
must  have  opportunity  to  defend.  U.  S. 
V.  Kennedy,  (C.  C.  A.*  5th  Cir.  1913)  206 
Fed.  47,  124  C.  C.  A.  181. 

Removal  of  improvements  on  cancella- 
tion of  entry. — ^A  homestead  settler  who 
makes  improvements  on  a  tract  of  govern- 
ment land,  and  whose  entry  is  afterwards 
canceled,  may  remove  the  improvements 
after  the  land  has  been  awardcl  to  an 
adverse  claimant.  Winans  v.  Beidler, 
(1898)   6  Okla.  603,  62  Pac.  406. 

Rights  of  purchaser  from  final  oertifi* 
cate  holder. — A  person,  purchasing  from 
one  who  holds,  not  a  patent,  but  a  final 
certificate,  is  chargeable  with  notice  that 
the  legal  title  is  in  the  government,  and 
that  the  certificate,  for  cause,  is  subject 
to  cancellation.  Moses  v.  Long-Bell 
Lumber  Co.,  (C.  C.  A.  6th  Cir.  1913) 
206  Fed.  51,  124  C  C.  A.  185. 

A  final  certificate  is  liable  to  cancella- 
tion at  the  direction  of  the  land  depart- 
ment, and  those  who  deal  in  such  certifi- 
cates or  foimd  any  right  on  them  must 
be  held  to  do  so  with  full  knowledge  of 
their  character  and  legal  effect.  Guar- 
anty Sav.  Bank  v,  Bladow,  (1900)  176 
U.  S.  448,  20  S.  Ct.  426,  44  U.  S.  (L.  ed.) 
640.  One  who  purchases  from  an  entry- 
man,  on  the  faith  of  a  final  receipt  or 
patent  certificate,  before  the  issuance  of  a 
patent,  takes  only  the  equity  of  his 
vendor,  subject  to  the  authority  of  the 
land  department  to  cancel  the  entry, 
while  the  legal  title  remains  in  the 
iinitcd  States,  if  it  is  found  that  the 
entry  is  based  upon  an  eiror  of  law  or  a 
clear  misapprehension  of  the  facts,  which, 
if  not  corrected,  will  lead  to  the  transfer 
of  the  government's  title  to  one  not  en- 
titled to  i1>.  Peyton  v.  Desmond,  (C.  C. 
A.  8th  Cir.  1904)  129  Fed.  1,  63  C.  C.  A. 
05 1.  The  purchaser  of  turpentine  rights 
from  an  entryman  holding  a  final  certifi- 
cate, who  enters  on  the  homestead  and 
l)oxes  the  pine  trees  and  takes  from  them 
the  turpentine,  cannot  defend,  when  sued 
by  the  government  for  conversion,  on  the 
ground  that  he  is  an  innocent  purchaser 
without  notice;  the  final  certificate,  with- 


out the  knowledge  of  the  purchaser,  hay- 
ing been  canceled.  U.  S.  v.  Kennedy, 
((J.  C.  A.  6th  Cir.  1913)  206  Fed.  47,  124 
C.  C.  A.  181. 

Taxation  by  state  on  issuance  of  certifi- 
cate.—  Land  entered  as  a  homestead  under 
this  section  becomes  subject  to  state  taxa- 
tion when  the  final  certificate  therefor 
is  issued,  as  the  entryman  thereby  ac- 
quires the  right  to  a  patent  to  the  land. 
Burcham  r.  Terry,  (18J»2)  56  Ark.  398, 
18  S.  W.  458,  29  A.  S.  R.  42.  It  has 
even  been  held  that  a  homestead  is  liable 
to  taxation  by  the  state  as  soon  as  the 
owner  has  the  right  to  make  his  final 
proof  and  complete  his  title,  though  the 
final  certificate  is  not  actually  issued. 
BelUnger  v.  White,  ( 1877 )  6  Neb.  399. 

VI.  Patent 

Rig^t  to  patent  on  final  proof. —  **  Un- 
der the  United  States  homestead  laws, 
and  by  a  ccnnpliaiice  with  them,  a  person 
entering  a  homestead,  or  in  case  of  his 
death,  his  widow,  or  in  case  of  the  death 
of  both,  his  heir  or  devisee,  obtains  a 
vested  right  in  the  homestead  at  the  ex- 
piration of  five  years  from  the  entry 
thereof,  and  upon  making  proper  proof 
is  entitled  to  a  patent  for  the  land  from 
the  United  States."  Newkirk  v.  Mar- 
shall, (1886)  36  Kan.  77,  10  Pac.  671. 

Effect  of  issuance  of  patent. —  The  issu- 
ance of  a  patent,  or  such  other  act  as 
passes  the  legal  title  from  the  goTem- 
ment,  is  the  final  act,  and  the  expression 
and  entry  of  the  final  judgment,  of  the 
officers  of  the  land  department,  and 
marks  the  termination  of  the  jurisdiction 
of  these  officers.  Peyton  t;.  Desmond,  (G. 
C.  A.  8th  Cir.  1904)  129  Fed.  1,  63  G.  G. 
A.  661. 

Doctrine  of  relation. — ^A  patent  issued 
on  a  homestead  entry  relates  back  to  the 
time  of  the  entry  only.  U.  S.  v,  Bagnell 
Timber  Co.,  (C.  C.  A.  8tb  Cir.  1910)  178 
Fed.  796,   102  C.  G.  A.  243. 

"It  is  sufficient  to  say  that  by  the 
doctrine  of  relation  the  patents  when 
issued  become  operative  as  of  the  dates 
of  the  entries."  U.  S.  tr.  Detroit  Timber, 
etc.,  Co.,  ( 1906 )  200  U.  S.  321,  26  S.  Ot. 
282,  60  U.  S.  (L.  ed.)  499.  A  patent 
issued  under  the  homestead  laws  relates 
back  to  the  initiation  of  the  claim,  and 
gives  the  patentee  the  right  to  recover 
the  value  of  timber  wrongfully  cut  and 
removed  from  the  land  after  the  initia- 
tion of  his  claim,  as  established  by  the 
patent  proceedings,  and  prior  to  the  issu- 
ance of  the  patent.  Peyton  r.  Desmond, 
(C.  C.  A.  8th  Cir.  1904)  120  Fed,  1,  63 
C    C.  A.  651. 

Erroneous  recitals  in  patent. —  Errone- 
ous recitals  in  a  patent  from  the  govern- 
ment to  a  homesteader,  the  presence  of 
which  is  not  required  by  law,  are  not 
binding   on   the  grantee.     McCorkell   r. 
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HezTon,   (1905)    128  la.  324,  103  N.  W. 
988,  111  A.  S.  R.  201. 

Identity  of  patentee  as  entr3rnuin. —  The 
issuing  of  a  patent  to  homestead  land  by 
the  Interior  Department  necessarily  in- 
volves a  finding  by  the  department  that 
the  patentee  is  the  same  person,  who  ap- 
plied to  enter  the  land,  which  finding  is 
conclusive  on  the  court  in  collateral  pro- 
ceedings. Redwater  Land,  etc.,  Co.  t\ 
Reed,  (1910)  26  8.  D.  466,  128  N.  W. 
702. 

Patentee  as  trustee  for  equitable  owner. 
—  When  the  land  laws  of  the  United 
States  confer  upon  a  j^erson  a  right  to 
public  lands  on  the  existence  of  certain 
facts  the  right  becomes  fixed  when  the 
proper  executive  officer  finds  that  those 
facts  exist.  If,  therefore,  the  Secretary  . 
of  the  Interior  issues  to  one  person  a 
patent,  when  under  the  facts  decided  by 
him  another  person  is  entitled  to  the 
land,  ultimate  rights  will  not  be  changed 
thereby,  but  the  holder  of  the  patent  will 
be  considered  by  the  courts  to  hold  the 
land  in  trust  for  the  person  to  whom  in 
equity  it  belongs.  McCord  v.  Hill, 
(1901)  111  Wis.  499,  84  N.  W.  27,  86 
N.  W.  145,  87  N.  W.  481.  And  see  Mc- 
Cord 1?.  Hill,  (1903)  117  Wis.  306,  94 
N.  W.  65. 

Title  of  widow. — A  patent,  issued  to  the 
widow  of  a  homestead  settler  upon  her 
making  final  proof,  in  accordance  with 
the  provision  of  the  homestead  law,  con- 
veys the  land  to  her  absolutely;  and  no 
interest  therein  passes  by  inheritance  to 
the  children  of  her  husband.  Nelson  v. 
Oherg,  ( 1912)   88  Kan.  14,  127  Pac.  767. 

Cancellation  of  patent  for  fraud.— The 
government  may  maintain  a  suit  in 
equity  to  set  aside  a  patent  or  cancel  it, 
when' its  duty  to  the  public  requires  such 
action,  as  where  the  issuance  of  the  pat- 
ent was  constructively  fraudulent  because 
of  the  inadvertence  and  mistake  of  a  sub- 
ordinate clerk  in  the  Interior  Department 
in  issuing  the  patent  pending  the  prose- 
cution of  appeals  by  other  claimants,  and 
it  i&  not  necessary  for  the  government 
to  show  that  the  patentee  would  not  have 
prevailed  if  the  appeals  of  the  other 
claimants  had  been  heard.  U.  S.  v.  Reed, 
(C.  C.  Minn.  1892)  53  Fed.  405.  In 
U.  S.  V.  Mills,  (S.  D.  Ala.  1909)  169 
Fed.  686,  it  appears  that  the  defendant, 
a  young  unmarried  man,  without  means, 
working  by  the  day,  his  compensation 
mcluding  his  board,  filed  a  homestead 
claim  on  government  land  a  few  miles 
distant  from  his  place  of  employment. 
He  went  upon  the  land,  built  a  house, 
chicken  house,  and  horse  stable,  and  in- 
closed a  small  part  of  the  land.  During 
the  five  years  before  making  final  proof 
he  had  tenants,  mostly  negroes  living  in 
the  house  and  cultivating  the  land  on 
shares.  He  boarded  and  slept  for  the 
most  part  where  he  worked,  but  visited 


the  land  everr  few  days,  and  once  in 
every  four  or  five  months  slept  there.  It 
was  held  that  such  facts  were  not  suffi- 
cient to  establish  fraud  in  the  entry  or 
final  proof,  which  entitled  the  govern- 
ment to  a  cancellation  of  the  patent 
issued  for  the  land,  there  being  no  sub- 
stantial evidence  that  the  defendant  did 
not  act  in  good  faith  and  in  the  belief 
that  he  had  complied  with  the  law. 

Cancellation  of  patent  for  insufficient 
residence. — A  patent  issued  under  this  sec- 
tion will  be  canceled  in  a  suit  brought 
by  the  United  States  for  that  purpose, 
where  the  proof  taken  in  the  suit  clearly 
shows  that  there  was  no  actual  residence 
by  the  entrywoman,  nor  by  her  heirs 
after  her  death,  upon  the  land  prior  to 
the  issuance  of  the  patent,  and  the 
proofs  taken  in  the  land  office  on  which 
the  entry  was  allowed  do  not  show  that 
there  was  ever  continuous  residence  for 
the  period  of  five  years,  but  only  go  to 
the  extent  of  showing  that  the  original 
entrywoman  lived  on  the  land  for  a 
period  of  three  or  four  months  before  she 
was  taken  ill,  without  showing  that  there 
was  any  residence  on  the  land  after  such 
time.  U.  S.  v.  Perry,  (C.  C.  Wash.  1891) 
45  Fed.  759. 

Patent  not  subject  to  collateral  attack. 
—  Where  public  land  is  patented  to  a 
homestead  entryman  as  agricultural 
land,  the  patent  constitutes  a  judgment 
establishing  the  character  of  the  land, 
which  cannot  thereafter  be  collaterally 
attacked.  Wright-Blodgett  Co.  v.  U.  S., 
(1915)  236  U.  S.  397,  35  S.  Ct.  339,  59 
U.  S.  (L.  ed.)  637;  Paterson  r.  Ogden, 
( 1903 )  141  Cal.  43,  74  Pac.  443,  99  A.  S. 
R.  31. 

Vacation  of  proceedings. —  Up  to  the 
time  the  patent  is  issued,  the  proceedings 
in  the  land  office,  like  interlocutory  judg- 
ments of  courts,  may,  for  cause,  be 
vacated  and  annulled.  After  the  patent 
ii4  issued  and  delivered,  resort  must  be 
had  to  the  courts  by  the  government  or 
by  an  adverse  claimant  who  would  annul 
the  patent.  U.  S.  v.  Kennedy,  (G.  C.  A. 
5th  Cir.  1913)  206  Fed.  47,  124  C.  C.  A. 
181. 

Suit  to  cancel  patent  —  Proof, —  Where 
a  patent  is  obtained  by  false  and  fraudu- 
lent proofs  submitted  for  the  purpose  of 
deceiving  the  officers  of  ihe  government, 
and  of  thus  obtaining  public  lands  with- 
out compliance  with  the  requirement*  of 
the  law,  while  the  patent  is  not  void  or 
subject  to  collateral  attack,  it  may  be 
directly  assailed  in  a  suit  by  the  govern- 
ment against  the  parties  claiming  under 
it.  In  such  case,  the  respect  due  to  a 
patent,  the  presumption  that  all  the  pre- 
ceding steps  required  by  the  law  had 
been  observed  before  its  issue,  and  the 
immense  importance  of  stability  of  titles 
dependent  upon  these  instruments,  de- 
mand that  suit  to  cancel  them  should  be 
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sustained  only  by  proof  which  produces 
conviction.  Wright-Blodgett  Co.  t*.  U.  S., 
(1915)  236  U.  S.  397,  36  S.  Ct.  339,  59 
U.  S.    (L.  ed.)    637. 

Defense. — ^Despite  satisfactory  proof  of 
fraud  in  obtaining  the  patent,  where  the 
legal  title  has  passed,  bona  fide  purchase 
for  value  is  a  perfect  defense.  But  this 
is  an  affirmative  defense  which  the 
grantee  must  establish  in  order  to  defeat 
the  government's  right  to  the  cancella- 
tion of  the  conveyance  which  fraud  alone 
is  shown  to  have  induced.  Wright- 
Blodgett  Co.  V.  U.  S.,  (1915)  236  U.  S. 
397,  35  S.  Ct.  339,  59  U.  S.  (L.  ed.)  637. 
Bona  fide  purchase  is  an  affirmative 
defense,  which  a  gran'tee  must  set  up  in 
order  to  defeat  the  right  of  a  railroad 
company  to  have  a  trust  declared  in  pat- 
entcKi  lands,  if  the  bill  la  otherwise  suffi- 
cient foj;.  that  purpose.  Great  Northern 
U.  Co.  V,  Hower,  (1915)  236  U.  S.  702, 
35  S.  Ct.  465,  59  U.  S.   (L.  ed.)  798. 

Refund  of  consideration  on  annulment 
of  patent.  —  "As  this  court  has  said,  the 
government  in  disposing  of  its  public 
lands  does  not  assume  the  attitude  of  a 
mere  seller  of  real  estate  at  its  market 
value.  These  lands  are  held  in  trust  for 
all  the  people,  and  in  providing  for  their 
disposal  Congress  has  sought  to  advance 
the  interests  of  the  whole  country  by 
opening  them  to  entry  in  comparatively 
small  tracts  under  restrictions  designed 
to  accomplish  their  settlement,  develop- 
ment and  utilization.  And  when  a  suit 
is  brought  to  annul  a  patent  obtained  in 
violation  of  these  restrictions,  the  pur- 
pose is  not  merely  to  regain  the  title  but 
also  to  enfor«e  a  public  statute  and  main- 
tain the  policy  underlying  it.  Such  a 
suit  is  not  within  the  reason  of  the 
ordinary  rule  that  a  vendor  suing  to  an- 
nul a  sale  fraudulently  induced  must 
offer  and  be  ready  to  return  the  con- 
sideration received.  That  rule,  if  ap- 
plied, would  tend  to  frustrate  the  policy 
of  the  public  land  laws;  and  so  it  is  held 
that  the  wrongdoer  must  restore  the  title 
unlawfully  obtained  and  abide  the  judg- 
ment of  Congress  as  to  whether  the 
consideration  paid  shall  be  xefunded. 
Causey  v.  U.  S.,  (1916)  240  U.  S.  339,  36 
S.  Ct.  365,  60  U.  S.   {L.  ed.)  711. 

Control  of  land  by  state. — "  Until  the 
title  is  completed  the  laws  of  the  United 
States  control.  But  when  the  title  has 
passed  then  the  land  *  like  all  other  prop- 
erty in  the  state  is  subject  to  state  legis- 
lation.* If  the  United  States  could  im- 
press a  peculiar  character  upon  land 
within  a  state  after  parting  with  all 
title  to  it,  at  least  the  clearest  expres- 
sion would  be  necessary  before  such  a  re- 
sult could  be  reached.  But  it  has  not 
tried  to  do  anything  of  the  sort."  Buch- 
ser  V.  Buchser,  (1913)  231  U.  S.  157,  34 
S.  Ct.  46,  58  U.  S.   (L.  ed.)    166. 

A  state  statute,  purporting  to  regulate 


the  effect  of  final  receipts  issued  by  the 
land  department  of  the  United  States, 
cannot  withhold  from  the  grantees  of  the 
United  States  any  of  the  incidents  of  the 
transfer  of  the  government  title*  Peyton 
r.  Desmond,  (C.  C.  A.  8th  Cir.  1904) 
129  Fed.  1,  63  C.  C.  A,  C51. 

VII.  Decease  of  Entbyman 

Purpose  of  statute. —  It  is  apparent  that 
Congress  did  not  intend  to  vest  in  the 
homesteader  an  interest  which  could  Ije 
inherited  under  the  laws  of  the  state 
where  the  real  estate  might  be  situated 
the  same  as  other  real  estate,  but  to  with- 
hold from  him  such  interest  and  specifi- 
cally designate  the  persons  who,  on  his 
death,  should  be  entitled  to  secure  the 
right  which  the  original  entryman  would 
have  obtained  had  he  arrived.  Harris  t\ 
Lyon,    (1914)    16  Ariz.  35,  140  Pac.   985. 

Heirs. —  Though  the  heirs  of  a  deceased 
entryman,  who  homestead  or  commute 
land  under  the  provisions  of  section 
2291,  have  preferred  rights  as  new  entry- 
men  or  homesteaders,  and  in  making 
proof  are  allowed  to  credit  the  improve- 
ments and  period  of  residence  of  their 
ancestor,  such  heirs  take  directly  from 
the  government  by  donation  or  purchase 
rather  than  by  inheritance.  Martyn  v. 
Olson,  (1914)  28  N.  D.  317,  148  NT,  VV. 
834,  L.  R.  A.  1915B  681. 

In  Harris  c.  Lyon,  (1914)  16  Ariz.  35, 
140  Pac.  985,  the  court  said:  "In 
Hutchinson  Invest.  Co.  v.  Caldwell, 
[181)4]  152  U.  S.  65,  14  S.  Ct.  504,  38  U. 
S.  (L.  ed.)  356,  Chief  Justice  Fuller,  in 
discussing  the  word  '  heirs '  as  it  occurs 
in  the  pre-emption  laws,  and  in  context, 
as  in  section  2291,  said:  'Undoubtedly 
the  word  "  heirs  **  was  used  as  moaning, 
as  at  common  law,  those  capable  of  in- 
heriting; but  it  does  not  follow  that  the 
question  as  to  who  possessed  that  capa- 
bility was  thereby  designed  to  be  deter- 
mined otherwise  than  by  the  law  of  the 
state  which  was  both  the  situs  of  the 
land  and  the  domicile  of  the  owner.  The 
object  sought  to  be  attained  by  C(»ngress 
was  that  those  who  would  have  taken  the 
land  on  the  death  of  the  pre-emptor,  if 
the  patent  has  issued  to  him,  should  still 
obtam  it  notwithstanding  his  death,  an 
object  which  would  be  in  part  defeated 
by  the  exclusion  of  any  who  would  have 
so  taken  by  the  local  laws  if  the  title  had 
vested  in  him.  In  other  words,  Titus  in- 
tended to  acquire  the  title,  and  had  com- 
plied, or  was  proceeding  to  comply,  in 
good  faith,  with  the  requirements  of  the 
law  to  perfect  his  right  to  it.  and  by  this 
statute  that  right  could  be  perfwted 
after  his  death  for  the  benefit  of  those 
who  would  have  been  entitled  if  his  death 
had  occurred  after  patent  instead  of  be- 
fore. If  the  provision  admitted  of  more 
than  one  construction,  that  one  should  be 
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adopted   which   best   secmR   to  carry   out 
the  purposes  of  the  act.'  " 

Deatli  of  entryman. —  Where  a  home- 
stead entryman  at  his  death  has  com- 
plied with  the  homestead  law,  except  as 
to  presenting  final  proof,  his  rights  are 
to  be  determined  as  if  his  patent  had 
in  fact  issued.  Hays  t?.  Wyatt,  (1911) 
19  Idaho  544,  115  Pac.  13,  34  L.  R.  A. 
(N.  S.)  397. 

The  inchoate  rights  of  a  decedent  can- 
not be  sold  for  the  payment  of  his  debts; 
and  an  attempted  sale  by  the  adminis- 
trator does  not  vest  in  the  purchaser  the 
right  to  oust  a  settler  settling  on  the 
Jand  after  the  claimant's  death  with  the 
intention  of  taking  it  as  a  homestead. 
Towner  v.  Rodegeb,  (1903)  33  Wash. 
163,  74  Pac.  50,  99  A.  S.  R.  936. 

The  doctrine  of  relation  cannot  success- 
fully be  invoked  to  confer  any  right  or 
interest  in  the  land  under  the  operation 
of  the  state  laws  upon  the  daughter  of  a 
deceased  homestead  settler,  as  against  his 
widow,  to  whom,  in  accordance  with  the 
provisions  of  this  section,  the  patent  has 
issued.  McCune  r.  Essig,  (1905)  199 
U.  S.  382,  26  8.  Ct.  78,  60  U.  S.  (L.  ed.) 
237. 

In  Bergstrom  v.  Svenson,  (1910)  20 
K.  D.  56,  126  N.  W.  497,  Ann.  Cas. 
1912C  694,  it  appears  that  the  plaintiff's 
brother  in  1896  made  a  homestead  entry, 
and  in  1897  died,  leaving  surviving  plain- 
tiff, who  is  a  citizen  of  the  United  States, 
and  a  resident  of  the  state,  and  his 
mother,  who  ts  an  alien  and  a  citizen  of 
Sweden.  In  1903  plaintiff  made  final 
proof  and  received  a  receiver's  receipt  and 
a  patent  was  issued  running  to  the  heirs 
of  plaintiff's  brother.  It  was  held  that 
the  mother,  being  an  alien,  was  incapable 
of  making  final  proof,  and  not  qualified 
to  receive  title  from  the  government,  and 
that  the  title  passed  to  plaintiff,  the  sole 
heir  capable  of  making  such  proof. 

The  estate  of  a  deceased  has  no  interest 
in  the  homestead,  and  the  administrator 
no  right  to  make  final  proof  or  perfect 
entry  for  a  patent.  Demars  v,  Hickey, 
(1905)  13  Wyo.  371,  80  Pac.  521,  rehear- 
ing denied  13  Wyo.  386,  81  Pac.  705. 

Devise  of  homestead  before  issuance  of 
patent. —  This  section  provides  who  shall 
succeed  to  the  rights  of  the  entryman,  if 
he  dies  before  his  title  is  perfected,  by  a 
patent,  and  prohibits  him  from  making 
any  disposition  of  any  interest  he  may 
have  in  the  land  before  the  issuance  of 
patent  Hence,  the  will  of  an  entryman 
w^ho  dies  before  issuance  ot  the  patent  is 
inoperative,  in  so  far  as  it  attempts  to 
pass  the  title  to,  or  an  Interest  in,  the 
homestead.  Chapman  v.  Price,  (1884) 
32  Kan.  446,  4  Pac.  807. 

Succession  of  widow  to  inchoate  home- 
stead right. —  The  estate  granted  to  a 
homestead  settler  is  granted  subject  to 
certain   conditions   precedent^   the   condi- 


tions being  residence  for  the  required 
time,  cultivation,  and  final  proof.  Until 
all  of  these  conditions  are  complied  with 
the  law  gives  the  settler  no  more  than  the 
right  of  possession,  and  his  interest  in 
the  homestead  will  not  j^ass  on  his  death 
even  to  his  heirs  or  devisees.  In  case  of 
his  death  before  the  completion  of  the 
conditions  his  widow  will  have  all  the 
rights  which  he  would  have  had.  His 
right  is  extinguished  by  his  death,  and 
she,  by  virtue  of  the  fact  that  she  is  his 
widow,  is  designated  as  the  donee  of  the 
land.  The  homestead  right  will  inure  to 
the  benefit  of  the  children  only  in  the  case 
of  the  death  of  both  father  and  mother 
before  the  making  of  final  proof.  Crist  v, 
Cosby,  (1902)  11  Okla.  635;  69  Pac.  885; 
McCune  i>.  Essig,  (C.  C.  A.  9th  Cir. 
1903)  122  Fed.  588,  69  C.  0.  A.  429, 
affirming  (C.  C.  Wash.  1902)  118  Fed. 
273;  Jarvis  r.  Hoffman,  (1872)  43  Cal. 
314;  Perry  t\  Ashby,  (1877)   5  Keb.  291. 

Where  the  entryman  died  without  mak- 
ing final  proof,  and  his  widow  made  such 
proof  and  complied  in  all  things  with  the 
provisions  of  this  section,  and  her  proofs 
were  accepted  as  sufficient  by  the  land 
officers,  but  by  mistake  the  patent  for  the 
land  was  issued  to  the  entryman^s  heirs 
instead  of  to  her,  it  was  held  that  upon 
such  compliance  by  the  widow  with  the 
law  she  became  the  equitable  owner  of  the 
land,  and  that  the  patentees  held  the 
legal  title  in  trust  for  her,  and  that  a 
court  of  equity  would  enforce  the  trust. 
Hayes  v,  (Sarroll,  (1898)  74  Minn.  134, 
76  N.  W.  1017. 

The  widow  of  a  deceased  entryman,  who 
takes  advantage  of  the  provisions  of  this 
section  and  R.  S.  sec.  2301  {infra,  p.  583), 
and  completes  her  husband's  residence 
and  obtains  a  patent  from  the  govern- 
ment, but  who,  during  the  lifetime  of 
her  husband,  joined  with  him  in  a  mort- 
gage on  the  land  in  question,  in  which 
she  personally  promised  to  pay  the  debt 
secured,  and  executed  personal  covenants 
of  seisin  and  quiet  possession,  is  estopped 
by  such  covenants  from  asserting  her 
after-acquired  title,  in  an  action  brought 
by  her  to  determine  adverse  claims  and  to 
quiet  title  as  against  the  purchaser  under 
the  foreclosure  of  said  mortgage.  Martin 
V.  Yager,  (1915)  30  N.  D.  577,  153  N.  W. 
286. 

Succession  of  heirs  to  inchoate  home- 
stead right. —  If  a  homestead  claimant 
dies  before  the  issuance  of  the  patent  or 
before  the  right  to  demand  a  patent  has 
accrued  the  land  does  not  become  a  part 
of  his  estate.  Upon  his  death  all  his 
right  under  the  homestead  entry  ceases 
and  his  heirs  become  entitled  to  a  patent, 
not  because  they  have  succeeded  to  his 
equitable  interest  but  because  the  law 
gives  them  preference  as  new  homestead- 
ers and  allows  them  the  benefit  of  the 
residence    of    their    ancestors    upon    the 
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land.  If  there  are  no  heirs  capable  as 
citizens  of  the  United  States  to  succeed 
to  the  entryman*8  right,  the  land  becomes 
again  open  to  settlement  as  a  part  of  the 
public  domain  by  any  qualified  home- 
steader. The  entryman*8  administrator 
does  not,  as  such,  succeed  to  any  rights 
in  the  homestead,  nor  does  the  law  invest 
the  administrator  with  any  rights  therein 
simply  because  there  arc  no  heirs.  Gjer- 
stadengen  v.  Van  Duzen,  (1898)  7  N. 
D.  612,  76  N.  W.  233,  66  A.  S.  R.  679  j 
Towner  v,  Rodegeb,  ( 1903 )  33  Wash.  153, 
74  Pac.  50,  99  A.  S.  R.  936. 

The  minor  children  of  an  entryman  who 
dies  leaving  a  will,  after  the  death  of  his 
wife  and  before  tlie  issuance  of  the  patent, 
are  not  required  to  make  any  election  to 
take  under  the  provisions  of  the  will  in- 
stead of  as  the  testator's  heirs,  but  may 
claim  the  homestead  tract  as  their  own, 
and  also  share  in  the  estate  under  the 
will.  Lewis  v.  Lichty,  (1891)  3  Wash. 
213,  28  Pac.  356,  28  A.  R.  R.  26. 

Time  within  which  minor  heirs  may 
make  final  proof. —  Where  the  entryman 
died  before  final  proof,  but  after  having 
crimplied  up  to  the  time  of  his  death  with 
all  of  the  requirements  of  the  statute  con- 
cerning his  entry,  leaving  minor  children 
but  no  widow,  it  was  held  that,  under  the 
provisions  of  this  section  and  R.  S.  sec. 
2292,  infra,  p.  571,  the  homestead  right 
inured  to  the  benefit  of  his  surviving  minor 
children,  and  that  such  right  remained 
valid  and  subsisting  for  at  least  two  years 
after  his  death,  so  that  a  location  made 
by  a  railroad  company  before  the  expira- 
tion of  the  two  years  was  inefl'ectual  to 
confer  any  right  on  the  company.  Atchi- 
son, etc.,  R.  Co.  V,  Pracht,  (1883)  30  Kan. 
(i6,  1  Pac.  319. 

Alien  heirs. —  The  Homestead  Law  vests 
the  rights  in  the  land  in  the  claimant 
himself  for  his  exclusive  benefit,  and  if 
he  die  before  patent  issues,  leaving  no 
widow,  then  in  his  heirs  or  devisees  if 
they  be  at  the  time  citizens  of  the  United 
States.  But  alien  heirs  are  incompetent 
to  make  proof  and  secure  title  to  a  home- 
stead. Towner  v.  Rodegeb,  (1903)  33 
Wash.  153,  74  Pac.  50,  99  A.  S.  R.  936. 

Parol  gift  by  widow  to  child. —  Where 
an  entryman  died  before  making  final 
proof  and  left  a  will  devising  one-half  of 
the  homestead  to  his  wife  and  one-half 
to  his  daughter,  and  the  widow,  soon 
after  her  husband^s  death,  made  final 
proof  and  had  a  patent  for  the  homestead 
issued  to  her,  after  making  an  oral  prom- 
ise to  the  child  to  give  her  half  of  the 
homestead,  and  the  child  in  pursuance  of 
such  promise  entered  on  the  land  with 
her  husband  and  made  valuable  improve- 
ments thereon,  it  wan  held  that  the 
mother  was  not  entitled  to  maintain  an 
action  of  ejectment  to  recover  the  half 
so  occupied  by  the  child  and  her  husband, 
ah  it  was  only  fair  and  just  that  the 
homestead  should  be  equally  divided  be- 


tween the  survivors  of  the  entryman. 
And  it  was  also  held  that  the  case  was 
taken  out  of  the  statute  of  frauds  by  the 
fact  that  the  child  and  her  husband  took 
possession  of  the  land  under  the  parol 
agreement  and  made  lasting  and  valu- 
able improvements  thereon.  Newkirk  v, 
iMarshall,  (1886)  35  Kan.  77,  10  Pac.  571. 

Succession  to  land  entered  by  tindow 
with  children, —  Where  a  widow,  the 
mother  of  two  children,  filed  on  govern- 
ment land  under  the  Homestead  Law  and 
afterwards  married  a  second  husband,  and 
died  without  further  children;  final  proof 
being  made  after  her  death,  and  the  land 
patented  to  her  heirs,  it  was  held  ihav 
under  this  section  the  patent  inured  to 
the  benefit  of  her  heirs,  and  not  merely 
her  children.  Anderson  c.  Muhr,  (1912) 
36  Okla.  184,  128  Pac.  296. 

Mortgage  of  deceased  entryman  as  lien. 
— A  mortgage  which  has  been  executed 
by  a  deceased  entryman,  who  dies  before 
making  final  or  commutation  proof  or 
before  he  has  done  the  things  prerequisite 
and  necessary  thereto,  is  not  a  lien  on 
such  real  estate,  and  is  not  assumed  by 
his  heirs  who  enter  upon  and  take  said 
land  under  the  provisions  of  this  section 
and  R.  S.  sec.  2301,  infra,  p.  583.  Martyn 
f.  Olson,  (1914)  28  N.  D.  317,  148  N.  W. 
834,  L.  R.  A.  1915B  681. 

Estoppel  to  obtain  title  after  sale  of 
rights. —  Where  a  bill  was  filed  alleging 
that  the  entryman  died  b<^fore  final  proof 
and  that  his  widow  sold  her  interest  to 
the  defendant,  who  in  turn  sold  the  land 
and  its  improvements  to  the  complain- 
ant for  a  valuable  consideration,  partly 
paid,  and  that  the  complainant  went  into 
possession  of  the  land  and  made  valuable 
improvements,  and  was  proceeding  to  take 
the  necessary  legal  steps  to  secure  the 
homestead  title  when  the  defendant  clan- 
destinely procured  from  the  United  States 
land  office  a  certificate  of  entry  of  the 
land  in  the  name  of  the  widow,  and  then 
a  deed  from  the  widow  to  himself,  and 
thereupon  instituted  proceedings  against 
the  complainant  to  oust  him,  it  was  held 
that  the  bill  showed  that  the  conduct  of 
the  defendant  was  a  violation  of  his 
agreement  and  a  fraud  on  the  rights  of 
the  complainant;  that  the  defendant  was 
estopped  from  asserting  the  right  of  pos- 
session against  the  complainant;  that  the 
defendant  should  be  deemed  a  holder  of 
the  legal  title  in  trust  for  the  complain- 
ant, and  that  upon  payment  by  complain- 
ant of  the  balance  due  to  the  defendant, 
under  the  sale  of  the  improvements  and 
possession,  with  interest  from  the  time 
it  became  due,  the  complainant  would  be 
entitled  to  a  conveyance  of  the  legal  title 
provided  the  allegations  of  the  bill  were 
sustained.  Chesser  v,  De  Prater,  (1884) 
20  Fla.  691. 

Community  property  in  homestead. — 
Lands  acquired  under  the  homestead  laws 
of  the  United  States  are  community  prop- 
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erty  when  the  title  is  obtained  during 
marriage,  as  they  are  acquired  by  pur- 
chase within  the  meaning  of  the  stat- 
utes regarding  community  property.  And 
when  an  entryman  marries  between  the 
making  of  final  proof  and  the  issuance  of 
the  patent,  the  legal  title  to  the  land 
vests  in  the  community.  Kromer  v, 
Friday,  (1896)  10  Wash.  621,  39  Pac. 
229,  32  L.  R  A.  671. 
And  where  the   inchoate  title  to  the 


homestead  had  its  inception  during  the 
existence  of  the  community,  the  legal  title 
conferred  by  the  issuance  of  the  patent 
to  the  surviving  spouse,  after  the  dissolu- 
tion of  the  community  by  death,  inured 
to  the  benefit  of  the  community  heirs. 
Ahem  r.  Ahem,  (1903)  31  Wash.  334,  71 
Pac.  1023,  96  A.  S.  R.  912.  Contra,  Bol- 
ton t.  La  Camas  Water  Power  Co.,  (1894) 
10  Wash.  246,  38  Pac.  1043. 


Sec.  2292.  [When  rights  inure  to  the  benefit  of  infant  children.]  In 

ease  of  the  death  of  both  father  and  mother,  leaving  an  infant  child  or 
children  under  twenty-one  years  of  age,  the  right  and  fee  shall  inure  to 
the  benefit  of  such  infant  child  or  children ;  and  the  executor,  administra- 
tor, or  guardian  may,  at  any  time  within  two  years  after  the  death  of  the 
surviving  parent,  and  in  accordance  with  the  laws  of  the  State  in  which 
sueh  children,  for  the  time  being,  have  their  domicile,  sell  the  land  for  the 
benefit  of  such  infants,  but  for  no  other  purpose,  and  the  purchaser  shall 
acquire  the  absolute  title  by  the  purchase,  and  be  entitled  to  a  patent  from 
the  United  States  on  the  payment  of  the  office-fees  and  sum  of  money  above 
specified.    [B,  8.] 

Act  of  June  21,  1866,  ch.  127,  14  Stat.  L.  67. 

The  provisions  of  this  section  and  the  foregoing  R.  S.  sec.  2292  were  made  appli- 
cable to  Green  county,  Oklahoma,  by  the  Act  of  Jan.  18,  1897,  ch.  62,  §  1,  given  in 
subdivision  XXII  of  this  title,  infra,  p.  852. 


Coostmction  and  purpose  of  Bection. — 
This  section  must  be  construed  in  con- 
nection with  R.  S.  sec  2291,  supra,  p.  657, 
so  as  to  give  effect  to  both  if  possible. 
Hence,  if  an  entr^an,  after  the  death 
of  his  wife,  dies  intestate  leaving  adult 
and  minor  children,  the  land  covered  by 
the  homestead  entry  vests  in  all  his  chil- 
dren equally,  the  adult  as  well  as  the 
minor,  as  the  object  of  the  two  sections 
is  to  provide  a  method  of  completing  the 
homestead  claim  and  obtaining  a  patent 
therefor  and  not  to  establish  a  line  of 
descent  or  rule  of  distribution  of  the 
deceased  entryman's  estate.  The  purpose 
of  this  section  is  to  give  to  infant  chil- 
dren the  benefit  of  the  homestead  entry 
and  to  relieve  them,  because  of  their  in- 
fancy, from  the  necessity  of  proving  the 
cond[ition8  required  by  R.  S.  sec.  2291, 
when  there  are  only  adults  or  adults  and 
minors,  and  to  allow  a  sale  of  the  land 
within  a  prescribed  period  for  the  benefit 
of  such  infant  children.  Bernier  v.  Ber- 
nier,  (1893)  147  U.  S.  242,  13  S.  Ct.  244, 
37  U.  S.  (L.  ed.)  152;  Holloman  r.  Bul- 
lock, (1903)  82  Miss.  406,  34  So.  355; 
Crumb  r.  Hambleton,  (1885)  86  Mo.  501. 
Contra,  Bernier  t?.  Bernier,  (1888)  72 
Mich.  43,  40  N.  W.  50. 

*  Minors  "  equivalent  to  **  children  under 
twenty-one  years." — A  patent  issued  by 
the  land  office  after  the  death  of  the 
father  and  the  mother,  granting  the  land 
entered  to  "  the  minor  heirs "  of  the 
father,   passes  the  title  to  the  children 


under  twenty-one  years  of  age,  though  by 
the  law  of  the  state  where  the  land  is 
situated  some  of  such  children  are  not 
minors.  Anderson  f.  Peterson,  (1887)  36 
Minn.  547,  32  N.  W.  861,  1  A.  S.  R.  698. 

Right  of  children  to  patent. —  Where  a 
husband  deserts  his  wife,  and  makes  a 
homestead  entry  under  the  United  States 
statutes,  and  a  patent  is  issued  to  the 
guardian  of  the  entryman's  illegitimate 
children  after  his  death,  the  widow  has 
no  equity  to  have  a  trust  declared  in  the 
homestead  in  her  favor,  where  she  did 
nothing  to  aid  in  acquiring  the  rights 
under  the  statute.  Douglas  t*.  Stephens, 
(1911)   61  Fla.  589,  54  So.  455. 

This  section  only  intended  to  give  to 
minora  exclusively  when  there  are  no 
other  heirs.  Stadin  v.  Garfield,  (1908) 
32  App.  Cas.  (D.  C.)  49;  Holloman  i>. 
Bullock,  (1903)  82  Miss.  405,  34  So.  355. 

So  that,  where  one  of  several  children 
of  a  deceased  entryman  is  an  adult,  the 
other  children,  although  minors,  will  not 
be  entitled  to  a  patent.  Stadin  v.  Gar- 
field, (1908)   32  App.  Gas.  (D.  C.)  49. 

Surviving  husband  takes  equally  with 
minors. —  This  section  must  be  construed 
with  R.  S.,  sec.  2291,  so  as  to  give  effect 
to  both,  and  as  intended  to  give  the  fee 
of  the  land  to  the  minor  children  exclu- 
sively, only  when  there  are  no  other 
heirs.  Harris  v.  Lvon,  (1914)  16  Ariz. 
35,  140  Pac.  985. 

Rights  of  children  of  former  marriage. 
—  This  section  does  not  give  the  children 
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of  a  former  marriage  the  fee  of  a  home-  where  he  hae  no  widow  or  minor  children, 

stead   entry,  as  against  the  second  hua-  without  making  a  will;  or,  if  he  prefers 

band  of  their  mother.    Anderson  v.  Muhr,  to  devise  the  homestead  to  some  one  other 

(1912)   36  Okla.  184,  128  Pae.  296.  than  his  heirs,  he  may  do  so,  and  thereby 

Devise  by  homesteader. —  It  is  left  to  cut  off  the  adult  children.  Hays  r.  Wyatt, 

the  option  of  the  homesteader,  either  to  (1911)    19  Idaho  544,  116  Pac.  13^  34  L. 

leave  his  homestead  to  his  adult  heirs,  R.  A«  (N.  S.)  397. 

Sec.  2293.  [Persons  in  military  or  naval  service,  when  and  before 
whom  to  make  affidavit.]  In  case  of  any  person  desirous  of  availing  him- 
self of  the  benefits  of  thi§  chapter;  but  who,  by  reason  of  actual  service 
in  the  military  or  naval  service  of  the  United  States,  is  unable  to  do  the 
personal  preliminary  acts  at  the  district  land-office  which  the  preceding 
sections  require;  and  whose  family,  or  some  member  thereof,  is  residing 
on  the  land  which  he  desires  to  enter,  and  upon  which  a  bona-fide  improve- 
ment and  settlement  have  been  made,  such  person  may  make  the  affidavit 
required  by  law  before  the  officer  commanding  in  the  branch  of  the  service 
in  which  the  party  is  engaged,  which  affidavit  shall  be  as  binding  in  law, 
and  with  like  penalties,  as  if  taken  before  the  register  or  receiver;  and 
upon  such  affidavit  being  filed  with  the  register  by  the  wife  or  other  repre- 
sentative of  the  party,  the  same  shall  become  effective  from  the  date  of 
such  filing,  provided  the  application  and  affidavit  are  accompanied  by  the 
fee  and  commissions  as  required  by  law.     [B.  8.] 

Act  of  March  21,  1864«  ch.  38,  13  Stat  L.  Sff. 

Sec.  2294.  [Officers  before  whom  affidavits,  etc.,  may  be  made  —  pen- 
alty for  false  swearing  —  fees.]  That  hereafter  all  proofs,  affidavits,  and 
oatiis  of  any  kind  whatsoever  required  to  be  made  by  applicants  and  entry- 
men  under  the  homestead,  preemption,  timber-culture,  desert-land,  and 
timber  and  stone  Acts,  may,  in  addition  to  those  now  authorized  to  take 
such  affidavits,  proofs,  and  oaths,  be  made  before  any  United  States  com- 
missioner or  commissioner  of  the  court,  exercising  Federal  jurisdiction  in  the 
Territory  or  before  the  judge  or  clerk  of  any  court  of  record  in  the  county, 
parish,  or  land  district  in  which  the  lands  are  situated:  Provided,  That 
in  case  the  affidavits,  proofs,  and  oaths  hereinbefore  mentioned  be  taken 
out  of  the  county  in  which  the  land  is  located  the  applicant  must  show  bj* 
affidavit,  satisfactory  to  the  Commissioner  of  the  General  Land  Office,  that 
it  was  taken  before  the  nearest  or  most  accessible  officer  qualified  to  take 
said  affidavits,  proofs,  and  oaths  in  the  land  districts  in  which  the  lands 
applied  for  are  located ;  but  such  showing  by  affidavit  need  not  be  made  in 
making  final  proof  if  the  proof  be  taken  in  the  town  or  city  where  the 
newspaper  is  published  in  which  the  final  proof  notice  is  printed.  The 
proof,  affidavit,  and  oath,  when  so  made  and  duly  subscribed,  or  which 
may  have  heretofore  been  so  made  and  duly  subscribed,  shall  have  the 
same  force  and  effect  as  if  made  before  the  register  and  receiver,  when 
transmitted  to  them  with  the  fees  and  commissions  allowed  and  required 
by  law.  That  if  any  witness  making  such  proof,  or  any  applicant  making 
such  affidavit  or  oath,  shall  knowingly,  willfully,  or  corruptly  swear  falsely 
to  any  material  matter  contained  in  said  proofs,  affidavits,  or  oaths  he 
shall  be  deemed  guilty  of  perjury,  and  shall  be  liable  to  the  same  pains  and 
penalties  as  if  he  had  sworn  falsely  before  the  register.     That  the  fees 
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for  entries  and  for  final  proofs,  when  made  before  any  other  officer  than 
the  register  and  receiver,  shall  be  as  follows: 

"  *  For  each  affidavit,  twenty-five  cents. 

**  *  For  each  deposition  of  claimant  op  witness,  when  not  prepiured  by 
the  oflScer,  twenty-five  cents. 

*  *  *  For  each  deposition  of  claimant  or  witness,  prepared  by  the  officer, 
one  dollar. 

"  *  Any  officer  demanding  or  receiving  a  greater  sum  for  such  service 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished 
for  each  offense  by  a  fine  not  exceeding  one  hundred  dollars.     [JS.  S.] 

Aa  wiginally  enacted  this  section  was  as  follows: 

**Seo.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead, 
and  whose  family  or  some  member  thereof,  is  residing  on  the  land  which  he  desires 
to  enter,  and  upon  which  a  bona  fide  improvement  and  settlement  have  been  made, 
is  prevented,  by  reason  of  distance,  bodily  infirmity,  or  other  good  cause,  from 
personal  attendance  at  the  district  land-office,  it  may  be  lawful  for  him  to  make 
the  affidavit  required  by  law  before  lie  clerk  of  the  court  for  the  county  in  which 
the  applicant  is  an  actual  resident,  and  to  transmit  the  same,  with  the  fee  and  com- 
missions, to  the  register  and  receiver."    Act  of  March  21,  1864,  ch.  38,  13  Stat.  L.  36. 

It  was  first  amended  by  the  Act  of  May  26,  1890,  ch.  355,  26  Stat.  L.  121,  to  read 
as  follows: 

''Seo.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead, 
pre-emption,  timber  culture,  or  desert  land  law  is  prevented,  by  reason  of  distance, 
bodily  infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  land 
office,  he  or  she  may  make  the  affidavit  required  by  law  before  any  commissioner  of 
the  United  States  circuit  court  or  the  clerk  of  a  court  of  record  for  the  county  in 
which  the  land  is  situated,  and  transmit  the  same,  with  the  fee  and  commissions  to 
the  register  and  receiver.  That  the  proof  of  settlement,  residence,  occupation,  cultiva- 
tion, irrigation,  or  reclamation,  the  afiidavit  of  non-alienation,  the  oath  of  allegiance, 
and  all  other  afiidavits  required  to  be  made  under  the  homestead,  pre-emption,  timber 
culture,  and.  desert  land  laws,  may  be  made  before  any  commissioner  of  the  United 
States  circuit  court,  or  before  the  judge  or  clerk  of  any  court  of  record  of  the  county 
or  parish  in  which  the  lands  are  situated;  and  the  proof,  affidavit,  and  oath,  when  so 
made  and  duly  subscribed,  shaU  have  the  same  force  and  effect  as  if  made  before  the 
register  and  receiver,  when  transmitted  to  them,  with  the  fee  and  commissions  allowed 
and  required  by  law.  That  if  any  witness  making  such  proof,  or  any  applicant 
making  such  afiSdavit  or  oath,  shall  knowingly,  willfully,  and  corruptly  swear  falsely 
to  any  material  matter  contained  in  said  proofs,  affidavits,  or  oath,  he  shall  be  deemed 
guilty  of  perjury,  and  shall  be  liable  to  the  same  pains  and  penalty  as  if  he  had 
sworn  falsely  before  the  register.  That  the  fees  for  entries  and  for  final  proofs, 
when  made  before  any  other  officer  than  the  register  and  receiver  shall  be  as  follows: 

"For  each  affidavit,  twenty-five  cents. 

"  For  each,  deposition  of  claimant  or  witness,  when  not  prepared  by  the  officer, 
twenty-five  cents. 

"  For  each  deposition  of  claimant  or  witness  prepared  by  the  officer,  one  dollar. 

"Any  officer  demanding  or  receiving  a  greater  sum  for  such  services  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished  for  each  offense 
by  a  fine  not  exceeding  one  hundred  dollars." 

It  was  again  amended  by  an  Act  of  March  11,  1902,  ch.  182,  32  Stat.  L.  63,  to  read 
as  follows: 

Sec.  2294.  That  hereafter  all  affidavits,  proofs,  and  oaths  of  any  kind  whatsoever 
required  to  be  made  by  applicants  and  entrymen  under  the  homestead,  preemption, 
timber-culture,  desert-land,  and  timber  and  stone  Acts,  may,  in  addition  to  those 
now  authorized  to  take  such  affidavits,  proofs,  and  oaths,  be  made  before  any  United 
States  commissioner  or  commissioner  oi  the  court  exercising  federal  jurisdiction  in 
the  terrritory  or  before  the  judge  or  clerk  of  any  court  of  record  in  the  land  dist- 
rict in  which  the  lands  are  situated :  Provided^  That  in  case  the  affidavits,  proofs,  and 
oaths  hereinbefore  mentioned  be  taken  out  of  the  county  in  which  the  land  is 
located  the  applicant  must  show  by  affidavit,  satisfactory  to  the  Commissioner  of 
the  General  Land  Office,  that  it  was  taken  before  the  nearest  or  most  accessible 
officer  qualified  to  take  said  affidavits,  proofs,  and  oath  in  the  land  district  in 
which  the  lands  applied  for  are  located ;  but  such  showing  by  affidavit  need  not  be 
naade  in  making  final  proof  if  the  proof  be  taken  in  the  town  or  city  where  the 
newspaper  is  published  in  which  the  final  proof  notice  is  printed.  The  proof,  affi- 
davit, and  oath,  when  bo  made  and  duly  subscribed,  shall  have  the  same  force  and 
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effect  as  if  made  before  the  register  and  receiver,  when  transmitted  to  them  with 
the  fees  and  commissions  allowed  and  required  by  law.  That  if  any  witness  making 
such  proof,  or  any  applicant  making  such  affidavit  or  oath,  shall  knowingly,  will- 
fully, or  corruptly  swear  falsely  to  any  material  matter  contained  in  said  proofs, 
affidavits,  or  oaths  he  shall  be  deemed  guilty  of  perjury,  and  shall  be  liable  to  the 
same  pains  and  penalties  as  if  he  had  sworn  falseely  before  the  register.  That  the 
fees  for  entries  and  for  final  proofs,  when  made  before  any  other  officer  than  the  regis- 
ter or  receiver,  shall  be  as  follows: 

"  For  each  affidavit,  twenty-five  cents. 

"  For  each  deposition  of  claimant  or  witness,  when  not  prepared  by  the  officer, 
twenty-five  cents. 

"  For  each  deposition  of  claimant  or  witness,  prepared  by  the  officer,  one  dollar. 

'^Any  officer  demanding  or  receiving  a  greater  sum  for  such  service  shall  be  guilty 
of  a  misdemcmeanor,  and  upon  conviction  shall  be  punished  for  each  offense  by  a 
fine  not  exceeding  one  hundred  dollars." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  4,  1904, 
ch.  394,  33  Stat.  L.  59. 

The  pre-emption  laws  mentioned  in  the  text  were  repealed  by  the  Act  of  March  3, 
1891,  ch.  661,  §  4,  26  Stat.  L.  1097. 

The  timber-culture  laws  mentioned  in  the  text  were  repealed  by  the  Act  of  March  3, 
^891,  ch.  561,  §  1,  given  under  subdivision  XIX  of  this  title,  infra,  p.  825. 

This  section  as  amended  superseded  the  provisions  relating  to  affidavits  contained  in 
the  Act  of  June  9,  1880,  ch.  164,  21  Stat.  L.  169,  and  also  superseded  the  Act  of 
March  3,  1877,  ch.  122,  19  Stat.  L.  403,  noted  under  R.  S.  sec.  2291,  supray  p.  657. 

The  Act  of  June  22,  1874,  ch.  394,  18  Stat.  L.  192,  provided  as  follows: 

''That  in  all  cases  of  entries  of  public  lands  heretofore  made  under  the  act  entitled 
'An  act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,'  approved  May 
twentieth,  eighteen  hundred  and  sixty-two,  where  the  affidavit  required  by  section  two 
of  said  act  was  made  before  the  clerk  of  the  county  of  the  residence  of  the  person  mak- 
ing the  entry,  without  having  first  made  the  settlement  and  improvement  required  by 
the  provisions  of  section  three  of  the  act  entitled  *An  act  amendatory  of  the  home- 
stead law,  and  for  other  purposes,*  approved  March  twenty-first,  eighteen  hundred  and 
sixty-four,  said  affidavits  be,  and  the  same  are  hereby,  legalized  and  confirmed,  so  as 
to  have  the  same  force  and  validity  as  if  the  provisions  of  said  last-named  act  had  been 
strictly  complied  with:  Provided,  That  nothing  in  this  act  shall  have  the  effect  or  be 
construed  to  impair  the  valid  and  paramount  adverse  rights  of  any  person  or  corpo- 
ration to  any  of  such  lands,  except  in  so  far  as  the  right  of  Congress  to  protect  the 
claims  or  rights  of  homestead  settlers  upon  lands  within  the  limits  of  grants  of  lands 
to  any  railroad  company  may  have  been  reserved  in  the  acts  making  such  grants  and 
be  now  lawfully  existing." 

Acts  of  May  20,  1862,  ch.  75,  fS  2,  and  March  21,  1864,  ch.  38,  S  3,  were  incorporated 
into  Revised  Statutes  as  sections  2290  and  2294,  respectively. 


Constmction  of  statute. —  In  construing 
this  act  the  court  in  the  case  of  In  re 
James,  (D.  C.  Mont.  1912)  195  Fed.  981, 
said :  "  Wherein  the  statute  says  affi- 
davits mav  be  *  made  before '  the  Com- 
missioner,  it  means  that  they  may  be 
executed  before  him  —  i.  e.,  subscribed 
and  sworn  to  by  the  affiant  before  him  — 
and  means  no  more.  The  official  duty  of 
the  Commissioner  is  to  administer  the 
oath  and  attach  his  jurat  to  the  affidavit, 
and  no  more.  For  this  service  the  statu- 
tory fee  is  25  cents.  The  affidavit  is 
*  made  before  '  the  officer  when  subscribed 
and  sworn  to  before  him,  by  whomever 
drafted,  and  it  is  *  made  before  the  officer 
when  eo  subscribed  and  sworn  to  before 
him,  though  theretofore  drafted  by  the 
officer.  It  is  no  part  of  the  officer's  duty 
to  draft  affidavits  in  whole  or  in  part, 
as  by  completing  the  skeleton  form 
thereof  with  matter  of  substance.  Such 
drafting  of  the  affidavit  may  be  done  by 
anybody,  and  needs  be  done  before  nobody, 
and  such  drafting  is  no  part  of  the  cere- 
mony wherein  the  affidavit  is  '  made  be- 
fore'   the    Commissioner.      If    the   officer 


actually  drafts  the  affidavit  or  any  por- 
tion thereof,  it  is  a  service  rendered  be- 
yond his  official  duty;   and   this  etatute 
does  not  forbid  making  a  charge  therefor 
and  any  charge  upon  which  the  parties 
agree,   or,   in   the  absence   of  agreement, 
that  the  service  is  reasonably  worth.     For 
completing  the  application  part  of  such 
combined  applications  and  affidavits,  the 
Commissioner  may  likewise  legally  charge 
and  receive  compensation,  as  Jfor  services 
beyond  his  official   duty  and  in   the   ca- 
pacity of  employee.     United  States  com- 
missioners   are    located    throughout    the 
states  where  settlers  are  entering  public 
lands,   and   for   their  convenience.     They 
usually  are  supplied  with  information  in 
reference  to  vacant  lands,   impart  it   to 
and  otherwise  advise  settlers,  keep  a  sup- 
ply of  such  printed  and  prescribed  blank 
applications,  affidavits,   or   forms   as'  the 
Land   Department   insists   upon,   prepare 
them  for  applicants,  draft  necessary  affi- 
davits for  which  there  are  no  prescribed 
and    printed    forms    and    some    of    which 
may  extend   to  many  pages  and   require 
much    skill    and    ability,    secure    nc^ed 
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eopiea  of  records,  transmit  the  settler's 
application  and  money  to  the  proper  land 
omce,  and  well  serve  the  settlers  in  many 
ways,  often  saving  them  much  time,  labor, 
and  money.  In  many  places  there  is  no 
one  conveniently  at  hand  to  render  such 
services  but  the  Conmiissioner.  These 
services  are  rendered  as  an  employee,  and 
not  as  an  officer,  and  it  is  not  the  intent 
of  the  statute  that  they  may  not  be 
charged  and  compensated  for.  With  them 
the  statute  has  naught  to  do.  Let  it  be 
noted,  however,  that  the  charges  for  serv- 
ices in  the  line  of  official  duty  and  the 
charges  for  services  in  the  line  of  an 
employee  should  not  be  confused,  but  be 
made  separate  and  distinct  to  the  set- 
tler's understanding  and  knowledge  that 
the  latter  may  not  serve  as  a  cloak  for 
excess  in  the  former  and  mask  a  violation 
of  the  statute  involved." 

Construing  this  section,  as  amended  by 
the  Act  of  March  11,  1902,  ch.  182,  and 
set  out  above,  it  was  said:  "The  pur- 
pose of  this  section  was  to  permit  per- 
sons, desiring  to  initiate  or  complete 
proceedings  for  the  acquisition  of  title  to 
public  lands,  for  the  sake  of  convenience, 
to  go  before  the  judges  or  clerks  of  the 
local  courts,  for  the  purpose  of  making 
the  oaths  and  proofs  mentioned  in  the 
statute,  with  the  same  effect  as  if  those 
things  were  done  before  the  officers  of  the 
general  government.  Congress,  in  recog- 
nizing the  validity  of  certain  acts  of  these 
local  state  officials,  exercised  the  indis- 
putable right  to  regulate  the  compensa- 
tion for  the  services  rendered  to  indi- 
viduals availing  themselves  of  the  pro- 
visions of  the  statute  by  limiting  the  fees 
to  be  paid  for  such  services,  and,  in  order 
to  make  such  limitation  effective,  to  im- 
pose a  penalty  for  any  excessive  charge. 
^Tiat  penal  provision,  however,  does  not  at 
all  affect  the  proposition  that  the  pre- 
scribed fees  are  to  be  collected  by  the 
officer  for  acts  done  by  him  in  and  by 
virtue  of  his  office.  The  federal  statute 
confers  no  new  official  character  upon  the 


officers  therein  mentioned;  nor  does  it, 
with  respect  to  the  acts  authorized,  have 
the  effect  to  segregate  the  officer  from  his 
office."  Glaister  v.  Kit  Carson  County, 
(1912)   22  Colo.  App.  326,  123  Pac.  955. 

False  oath  as  to  ezcvsatory  facts  is  per- 
jury.— "  The  Act  of  March  21,  1864  [R.  S. 
sec.  2294,  as  originally  enacted  and  set 
out  above],  permitting  an  applicant  to 
make  his  affidavit  for  a  homestead  entry 
in  a  certain  contingency,  before  a  clerk, 
by  a  necessary  impucation  requires  such 
applicant,  before  he  can  avail  himself  of 
such  privilege,  to  show  by  oath  that  such 
contingency  exists;  and  that  the  clerk 
may,  as  incidental  to  his  power  to  take 
the  affidavit,  administer  such  oath.  The 
matter  is  aJoo  material,  for  on  the  exis- 
tence of  the  executory  facts  depends  the 
power  of  the  clerk  to  administer  the  oath 
to  the  affidavit,  and  the  right  of  the  ap- 
plicant to  take  the  same  before  him,  and 
use  it  in  the  land  office."  Hence,  the 
wilful  making  of  a  false  affidavit  as  to 
such  excusatory  facts  is  perjury.  U.  S.  V, 
Hearing,   (C.  C.  Ore.  1886)   26  Fed.  744. 

Perjury  offense  against  United  States. 
—  When  a  clerk  of 'a  court  administers 
the  oath  to  an  affidavit  under  the  pro- 
visions of  this  section,  he  acts  by  virtue 
of  the  authority  conferred  by  this  statute 
and  not  under  any  state  law.  If  the  oath 
is  wilfully  false,  it  is  an  offense  against 
the  United  States  and  not  against  the 
state.  State  v.  Eirkpatrick,  (1877)  32 
Ark.  117. 

Fees  of  court  clerk. —  The  clerk  of  the 
Di&trict  Court  who  takes  homestead  or 
other  land  proofs  must  do  so  in  his  official, 
capacity,  and  all  fees  collected  by  him  for 
such  service,  whether  for  "preparing  the 
depositions"  or  administermg  the  oath 
and  affixing  the  jurat,  are  provided  for 
by  the  statute,  and  are  collected  by  him 
in  his  official  capacity,  and  by  virtue  of 
his  office,  and  must  be  accounted  for  and 
paid  over  to  the  county.  Rhea  r.  Wash- 
ington Coimty,  (1906)  12  Idaho  455,  88 
Pac.  89. 


Sec.  2295.  [Becord  of  applications.]  The  register  of  the  land-office 
shall  note  all  applications  under  the  provisions  of  this  chapter,  on  the  tract- 
books  and  plats  of  his  office,  and  keep  a  register  of  all  such  entries,  and 
make  return  thereof  to  the  General  Land  Office,  together  with  the  proof 
upon  which  they  have  been  founded.     [B.  8.] 

Act  of  May  20,  1862,  ch.  76,  12  Stat.  L.  393. 

Sec.  2296.  [Homestead  lands  not  to  be  subject  to  prior  debts.]    No 

lan^  Biquired  [sic]  under  the  provisions  of  this  chapter  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent  therefor.     [R.  8.] 

Act  of  May  20,  1862,  ch.  75,  12  Stat.  L.  39». 

Constitutionality    of    exemption.—  The      this  statute  from  sale  for  debts  antecedent 
exemption  of  homesteads  acquired  under       to  the  patent  is  constitutional  and  valid. 
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and  does  not  violate  the  sovereignty  of 
the  state.  Seymour  v.  Sanders,  (1874) 
3  Dill.  437,  21  Fed.  Cas.  No.  12,690; 
Lewton  v.  Hower,  (1882)  18  Fla.  872; 
Russell  V.  Lowth,  (1874)  21  Min.  167,  18 
Am.  Rep.  389;  Gile  v.  Hallock,  (1873) 
33  Wis.  523.  And  see  Sorrels  t*.  Self, 
(1884)   43  Ark.  461. 

Application  of  section. —  This  section 
does  not  apply  after  the  final  proof  hajs 
been  made,  and  jthe  receiver's  final  certifi- 
cate has  been  issued  therefor.  Shelbv  t*. 
Ziegler,  ( 1908 )  22  Okla.  799,  98  Pac.  989, 
Hobb  V.  J.  I.  Case  Threshing  Mach.  Co., 
(1913)   39  Okla.  383,  135  Pac.  395. 

The  issuance  of  the  patent,  and  not  the 
issuance  of  a  final  receipt  to  the  home- 
steader entitling  him  to  a  patent,  fixes 
the  time  from  which  the  property  may  be- 
come liable  for  subsequent  debts  of  the 
homesteader.  In  re  Cohn,  (D.  C.  N.  D. 
1909)    171  Fed.  568. 

Land  acquired  under  the  homestead 
laws  is  not  subject  to  a  judgment  ob- 
tained on  a  note  given  between  the  making 
of  final  proof  and  the  issuance  of  patent. 
Sprinkle  v.  West,  (J911)  62  Wash.  587, 
114  Pac.  430,  Ann.  Cas.  1912D  281,  34 
L.  R.  A.   (N.  S.)   404. 

Constniction  —  Exemption  as  confined 
to  debts  of  patentee. —  "  Section  2296  has 
not  been  literally  construed  by  the  courts. 
It  has  been  uniformly  held  that  the  home- 
stead is  liable,  at-  least  after  final  proof, 
for  liens  voluntarily  impressed  thereon  by 
the  homesteader,  and  subject  to  sale  for 
the  payment  of  the  debt  secured  by  such 
liens.  It  has  been  the  practice  for  more 
-  than  a  generation  for  homestead  entry- 
men  to  borrow  the  money  with  which  to 
make  their  final  proofs,  and  pay  the  com- 
mutation price  for  the  land,  and  give 
back  a  mortgage  upon  the  homestead  as 
security,  and  such  mortgages  have  been 
sustained  by  the  courts  and  enforced 
against  the  homestead,  although  they  were 
created  frequently  years  before  the  issu- 
ance of  the  patent.  In  this  way  an  ex- 
ception has  been  built  up  to  the  general 
language  of  section  2296,  and  the  words 
*  any  debt,'  contained  in  the  section,  have 
been  held  to  mean  general  contract  debts 
as  to  which  no  specific  lien  was  voluntarily 
impressed  upon  the  homestead  by  the 
entryman.  Stark  v.  Morgan,  [1906]  73 
Kan.  453,  85  Pac.  567,  6  L.  R.  A.  (N.  S.) 
934,  9  Ann.  Cas.  930;  Doran  v.  Kennedy, 
[1913]  122  Minn.  1,  141  N.  W.  851.  It 
seems  to  me  clear  that  the  exemption 
must  also  be  confined  to  the  debts  of  the 
patentee.  After  final  proof,  it  has  been 
the  uniform  practice  to  alienate  home- 
steads the  same  as  if  the  homesteader  had 
a  title  in  fee.  Section  2448,  by  providing 
that  the  patent,  when  issued,  shall  inure 
to  the  benefit  of  the  '  assignee '  of  the 
patentee,  clearly  countenances  such  con- 
veyance. They  have  been  held  valid  by  all 
the  courts,  both  state  and  federal.    Upon 


the  death  of  the  homesteader,  after   final 

Sroof,  the  title  passes  to  his  licirs,  if  the 
omesteader  is  still  the  owner  of  the  prop- 
erty. These  *  heirs  *  are  not  confined  to  the 
wife  and  children  of  the  homesteader,  but 
extend   to   remote   collateral  heirs.      The 
title  may  go  to  the  brothers  and  uncles 
of  the   deceased,  if  he  leaves  no   nearer 
kindred.    Again,  if  the  homesteader  mort- 
gages   the   property,    after   making    final 
proof  and  before  patent,  it  will  frequently 
happen  that  the  title  will  pass  to  third 
parties  upon  the  foreclosure  of  the  mort- 
gage before  the  patent  issues.    Now,  is  the 
land  exempt,  in  the  hands  of  these  remote 
holders,  from  their  debts  incurred  prior 
to  the  issuance  of  the  patent?    It  might 
happen   that  the  land   would   pass   to    a 
brother  or  an  uncle  of  the  deceased  home- 
steader who  is  himself  the  holder   of    a 
government   homestead,   and   enjoying    in 
his  own  right  the  full  benefits  of  the  ex- 
emption granted  by  section  2296;   or  the 
homesteader  might  have  sold  the  land   to 
a  purchaser  of  independent  fortune,  in  no 
way  needing  or  enititled  to  the  benefits  of 
the  statute.    Or,  again,  the  land  might  be 
held  by  the  purchaser  on  the  foreclosure  of 
a  mortgage  given  after  final  proof.    Now, 
to  hold  that  each  of  these  classes  of  per- 
sons would  hold  the  land  not  only  exempt 
from  the  debts  of  the  homesteader,   but 
likewise   from  his  own  debts,  contracted 
prior  to  the  issuance  of  the  patent,  is  to 
carry   the  exemption   wholly   beyond   the 
purpose  of  the  law.  .  A  construction  which 
leads    to    such    absurd    results    must    be 
wrong,  and  proves  that  we  have  the  right 
meaning  of  the  statute  when   we  confine 
the  exemption  to  the  debts  of  the  paten- 
tee."   In  re  Parmeter,  (D.  C.  K.  D.  1914) 
211  Fed.  757. 

No  other  restrictions  than  those  con- 
tained in  this  section. —  Congress  has 
placed  no  limitations  or  restrictions  on 
titles  acquired  under  the  homestead  laws, 
except  the  single  one  that  lands  so  ac- 
quired shall  in  no  event  become  liable  to 
the  satisfaction  of  any  debt  contracted 
prior  to  the  issuance  of  patent  therefor. 
Beyond  this  prohibition  tJiere  is  nothing 
in  the  laws  of  Congress  indicating  in  the 
remotest  way  that  lands  acquired  in  the 
several  states  under  the  homestead  and 
other  settlement  laws  should  be  held  by  a 
different  tenure  or  subject  to  different 
rules  than  other  lands  in  private  owner- 
ship. Congress  has  never  concerned  itself 
with  purely  local  and  domestic-  relations 
such  as  the  interest  a  wiCe  shall  have  in 
property  acquired  by  her  husband  either 
before  or  during  the  existence  of  the  mari- 
tal relation.  Bnchser  i?.  Moras,  (E.  D. 
Wash.  1912)    196  Fed.  677. 

State  legislation  cannot  interfere  with 
the  exemption  of  land  ac<|uired  under  the 
homestead  laws  of  the  United  States  from 
sale  for  indebtedness  incurred  bv  the  pat- 
entee prior  to  the  issuance  of  the  patent. 
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nor  can  sucli  legifdation  embarrass  the 
exercise  by  the  patentee  of  the  right  of 
sueh  exemption.  Seymour  v.  Sanders, 
(1874)  3  Din.  437,  21  Fed.  Cas.  No. 
12,690;  Russell  r.  Lowth,  (1874)  21  Minn. 
167,  18  Am.  Rep.  389. 

The  time  when  a  debt  was  contracted, 
within  the  meaning  of  this  statute,  is  the 
time  when  the  consideration  was  received, 
and  the  obligation  to  pay  was  assumed  by 
the  patentee,  even  though  thereafter  re- 
newal notes  were  given  and  by  assign- 
ments and  distribution  of  the  debt  the 
credator  was  changed.  Ash  v,  Eriksson, 
(1911)   115  Minn.  478,  132  N.  W.  997. 

Meaning  of  the  words  "debts  con- 
tracted."—  The  words  "  debts  contracted  ** 
do  not  necessarily  mean  debts  or  obliga- 
tions incurred  by  an  agreement  of  the 
parties.  The  word  "  contract "  has  a  more 
ezt^QBive  signification  than  to  make  an 
agreement.  In  the  ordinary  acceptation 
of  the  term,  "  debts  contracted  "  will  in- 
clude liabilities  incurred.  State  v,  CKNeil, 
7  Ore.  141. 

Homestead  not  granted  for  creditors' 
benefit. —  "Lands  acquired  under  the 
Homestead  Act  of  Congress  are  granted 
for  the  benefit  of  the  grantee  and  his 
family  and  not  for  the  benefit  of  ante- 
cedent creditors."  Lewton  v.  Hower, 
(1882)  18  Fla.  872. 

Homestead  land  is  exempt  from  sale 
under  an  attachment  or  execution  issued 
on  a  judgment  against  the  entryman  for 
debts  contracted  by  him  before  the  issu- 
ance of  the  patent.  Scott  v.  Stutheit, 
(1915)  58  Colo.  540,  14ff  Pac.  766;  Smith 
r.  Schmitz,  ( 1880)  10  Neb.  600,  7  N.  W. 
329;  Baldwin  v,  Boyd,  (1885)  18  Neb. 
444,  25  N.  W.  580;  Brandhoefer  v.  Bain, 
(1895)  45  Neb.  781,  64  N.  W.  213;  Duell 
p.  Potter,  (18»7)  61  Neb.  241,  70  N.  W. 
932;  Jackett  v.  Bower,  (1901)  62  Neb. 
232,  86  N.  W.  1075;  Clark  r.  Bayley, 
(1874)  5  Ore.  343;  FauU  r.  Cooke,  (1890) 
19  Ore:  455,  26  Pac.  682,  20  A.  S.  R.  836. 
And  if  the  land  is  sold  under  such  an  exe- 
cution, the  purchaser  acquires  no  title. 
Dickerson  v.  Bridges,  (1898)  147  Mo.  235, 
48  S.  W.  825;  Dickerson  v.  Cuthburth, 
(1894)  56  Mo.  App.  647. 

Exemption  from  execution  of  judgment 
recovered  before  homestead  entry. — 
Where,  after  entering  land  as  a  home- 
stead, the  entryman  made  final  proof  as  a 
pre-«nption  entry,  but  occupied  the  land 
as  a  h(miestead  and  caused  the  word 
"  homestead  "  to  be  written  on  the  margin 
of  the  r^eiver's  final  receipt,  it  was  held 
that  it  was  exempt  from  execution  issued 
after  such  final  receipt  on  a  judgment 
rendered  before  the  issuance  of  the  final 
receipt,  as  it  had  not  been  subjected  speci- 
fically to  a  judgment  lien  by  the  levy  of 
an  execution  before  it  was  homesteaded. 
Weare  f>.  Johnson,  (1894)  20  Colo.  363, 
38  Pac.  374. 

Judgment  after  patent  on  antecedent 


debt. —  Land  entered  as  a  homestead  is 
exempt  from  sale  under  an  execution  based 
on  a  judgment  for  a  debt  contracted  by 
the  entryman  prior  to  the  issuance  of  the 
patent,  notwithstanding  the  fact  that  the 
aebt  was  reduced  to  judgment  after  the 
patoit  was  issued.  Miller  v.  Little, 
(1874)  47Cal.  348. 

A  judgment  against  the  patentee  is  not 
a  lien  upon  land  acquired  under  the  home- 
stead laws,  if  the  debt  for  which  the  judg- 
ment is  rendered  waa  contracted  prior  to 
the  issuing  of  a  patent  for  such  land.  Ash 
t?.  Eriksson,  (1911)  115  Minn.  478,  132 
N.  W.  997. 

Exemption  in  bankruptcy  proceedings. 
— The  title  to  land  entered  as  a  homestead 
does  not  vest  in  the  trustee  in  bankruptcy 
when  the  entryman  becomes  a  bankrupt 
so  as  to  become  liable  for  debts  contracted 
prior  to  the  issuance  of  the  patent,  as  it 
cannot  be  held  that  Congress  intended  to 
modify  the  Homestead  Law  by  the  Bank- 
ruptcv  Act.  In  re  Daubner,  (D.  C.  Ore. 
1899)'»6Fed.  805. 

No  lien  can  be  acquired  in  any  manner 
on  land  entered  under  the  homestead 
laws,  to  secure  a  debt  contracted  before 
the  patent  therefor  is  issued.  Shorman 
V.  Eakin,  (1886)  47  Ark.  351,  1  S.  W.  559. 

Lien  for  costs  of  criminal  prosecution. — 
Where  the  statute  of  a  state  provided  that 
in  case  of  the  commission  or  attempt  to 
commit  a  felony,  the  state  should  have  a 
lien  from  the  time  of  such  commission  or 
attempt,  on  all  the  property  of  the  de- 
fendant for  the  costs  of  the  proceedings 
brought  against  him  for  such  crime,  it 
was  held  that  the  lien  did  not  attach  to 
the  homeatead  of  an  entryman  who  com- 
mitted a  crime  prior  to  the  issuance  of  a 
patent  for  the  land  homesteaded,  and  who 
was  convicted  after  the  issuance  of  the 
patent,  as  the  title  to  the  land  was  in 
the  United  States  at  the  time  the  crime 
was  committed.  The  court,  however,  ex- 
pressly refrained  from  deciding  what  was 
the  effect  on  the  land  of  the  judgment 
for  costs  rendered  against  the  defendant 
after  the  issuance  of  the  patent,  aa  the 
question  was  not  before  it.  State  v. 
CNeil,  7  Ore.  141. 

Sale  of  house  to  enforce  mechanic's  lien. 
—  The  sale  of  a  house  located  oti  a  home- 
stead, for  the  purpose  of  enforcing  a  me- 
chanic's lien,  and  the  removal  of  auch 
house  from  the  land  homesteaded,  do  not 
in  any  way  conflict  with  the  provisions  of 
this  section.  Mahon  v.  Surerus,  (1890) 
9  N.  D.  57,  81  N.  W.  64. 

And  one  who  has  placed  machinery  upon 
land  entered  as  a  homestead,  the  patent 
for  which  has  not  been  issued,  may  claim 
a  lien  on  the  machinery  itself  if  its  re- 
moval will  not  materially  impair  the 
realty,  but  he  cannot  claim  a  lien  on  the 
land.  Paige  i;.  Peters,  (1SS7)  70  Wis, 
178,  35  N.  W.  328,  6  A.  S.  R.  156. 

But   where   the   statute   authorizing   a 
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mechanic's  lien  provides  that  it  shall  at- 
tach only  to  the  real  estate  and  not  to 
the  personal  property,  the  lien  cannot  at- 
tach to  land  for  which  the  entryman  has 
received  no  patent  and  is  not  entitled  to 
receive  a  patent,  the  title  to  the  land  being 
in  the  United  States.  Kansas  Lumber 
Co.  V.  Jones,  (1884)  32  Kan.  196,  4  Pac. 
74. 

Liability  for  entr^rman's  torts. —  The  ex- 
emption of  lands  acquired  under  the 
homestead  laws  and  the  timber  culture 
laws  from  any  debt  contracted  previous 
to  their  acquisition  does  not  exempt  them 
from  liabilities  for  the  torts  of  the  entry- 
men  previously  perpetrated.  Brun  v, 
Mann,  (C.  C.  A.  8th  Cir.  1906)  151  Fed. 
145,  80  C.  C.  A.  613. 

But  the  exemption  of  this  section  cov- 
ers the  entryman's  liability  for  tort  grow- 
ing out  of  a  breach  of  a  contract  war- 
ranting the  title  to  certain  personal  prop- 
erty sold  by  him.  Flanagan  v.  Foreythe, 
(1897)    6  Okl.  226,  50  Pac.  162. 

Note  executed  after  patent  for  antece- 
dent debt. —  Land  acquired  by  homestead 
entry  is  not  liable  to  the  satisfaction  of 
a  debt  contracted  prior  to  the  issuance 
of  the  patent  therefor,  notwithstanding 
the  fact  that  the  debt  is  evidenced  by  a 
promissory  note  executed  after  the  is- 
suance of  the  patent,  and  if  the  home- 
stead land  is  sold  under  an  execution  on 
a  judgment  recovered  on  such  a  note  the 
entry  man  may  recover  possession  of  the 
land  from  the  purchaser  at  the  execution 
sale.  Wallowa  Nat.  Bank  v.  Riley, 
(1896)  29  Ore.  289,  46  Pac.  766,  64  A. 
S.  R.  794;  Schultz  v.  Levy,  (1898)  33 
Ore.  373,  64  Pac.  184. 

What  is  not  antecedent  debt. —  Lands 
acquired  under  the  homestead  laws  of  the 
United  States  are  not  exempt  from  ex- 
ecution in  satisfaction  of  a  claim  for  con- 
tribution among  cosureties,  though  the 
principal  obligation  was  incurred  prior  to 
the  issuance  of  the  patent,  if  the  pay- 
ment by  one  of  the  cosureties  upon  which 
the  claim  of  contribution  is  founded  was 
not  made  until  after  the  issuance  of  the 
patent.  Prior  to  such  payment  no  right 
of  action  existed,  but  only  an  equity 
which  sprung  up  at  the  time  the  relation 
of  cosureties  was  created  and  which  did 
not  ripen  into  a  cause  of  action  until  the 
payment  was  actually  made.  The  equity 
which  theretofore  existed  cannot  be  held  to 
be  a  debt  contracted  prior  to  the  issuance 
of  the  patent  within  the  meaning  of  this 
section.  Shoemake  f.  Stimson,  (1896) 
16  Wash.  1,  47  Pac.  218. 

Debts  incurred  after  final  certificate  but 
before  patent.—  It  has  been  held  that  the 
land  entered  as  a  homestead  may  be  sub- 
jected to  the  satisfaction  of  debts  incurred 
by  the  entryman  after  the  issuance  of  the 
receiver's  final  certificate  but  before  the 
issuance  of  the  patent,  for  the  reason  that 
the  final  certificate  is  as  binding  on  the 


government  as  the  patent,  and  when  the 
patent  issues  it  relates  back  to  the  date 
of  the  final  certificate.  Struby-Estabrook 
Mercantile  Co.  r.  Davis,  (1892)  18  Colo. 
93,  31  Pac.  495,  36  A.  S.  R.  266;  Leonard 
17.  Ross,  (1880)  23  Kan.  292;  Flanagan  r. 
Forsythe,  ( 1897 )  6  Okla.  225,  50  Pac.  152, 

Possibly  the  better  opinion  is  that  the 
land  cannot  be  subjected  to  the  satisfac- 
tion of  such  debts,  as  this  section  in  plain 
terms  provides  that  the  land  shall  not 
"  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor."  And 
this,  too,  notwithstanding  the  fact  that 
upon  receiving  final  certificate  the  entry- 
man  has  a  perfect  equitable  title  to  the 
land  which  he  may  convey,  and  that  when 
the  patent  issues  it  relates  back  to  the 
final  certificate,  as  the  condition  or  exis- 
tence of  the  equitable  title  is  not  made 
the  test  of  liability  for  antecedent  debts. 
Barnard  f.  Boiler,  (1894)  105  Cal.  214, 
38  Pac.  728 ;  Wallowa  Nat.  Bank  t\  Riley, 
(1896)  29  Ore.  289,  45  Pac.  766,  64  A.  S. 
R.  794.  See  also  MiUer  v.  Little,  (1874) 
47  Cal.  348;  Jean  t?.  Dee,  (1893)  5  Wash. 
680,  32  Pac.  460. 

£zemption  when  entrjrman  ceases  to 
reside  on  land. —  The  exemption  of  the 
land  homesteaded  for  the  debts  of  the 
entryman  incurred  prior  to  the  issuance 
of  the  patent,  continues  though  the  entry- 
man  after  issuance  of  the  patent  ceases 
to  occupy  the  land  as  a  homestead,  for 
the  reason  that  the  homestead  laws  im- 
pose no  obligation  on  the  entryman  to 
occupy  the  land  after  the  issuance  of  the 
patent.  Jean  r.  Dee,  (1893)  6  Wash.  580, 
^2  Pac.  460. 

Right  to  mortgage  before  issuance  of 
patent. —  Provided  he  acts  in  good  faith 
and  not  for  the  purpose  of  evading  the 
prohibition  of  R.  S.  sec  2291,  supra, 
p.  557,  against  alienation, ,  the  entryman 
may,  after  making  final  proof  and  re- 
ceiving the  final  certificate  but  before  the 
issuance  of  the  patent,  execute  a  valid 
mortgage  on  the  land  homesteaded,  as 
this  section  does  not  limit  his  right  to 
fix  a  lien  on  the  land  by  his  own  act,  but 
simply  protects  him  from  compulsory 
payment  of  pre-existing  debts.  Smart  t;. 
Kennedy,  (1898)  123  Ala.  627,  26  So. 
198;  Gilkerson-Sloss  Co.  r.  Forbes,  (1891) 
54  Ark.  148,  15  S.  W.  191,  26  A.  S.  R. 
29;  Orr  t;.  Stewart,  (1885)  67  Cal.  275, 
7  Pac.  693;  Klempp  v,  Northrop,  (1902) 
137  Cal.  414,  70  Pac.  284;  Lewis  u. 
Wetherell,  (1887)  36  Minn.  386,  31  N.  W. 
356,  1  A.  S.  R.  674;  Dickerson  t;.  Bridges, 
(1898)  147  Mo.  235,  48  S.  W.  825;  Dick- 
erson V,  Cuthburth,  (1894)  66  Mo.  App. 
647;  Cheney  v.  White,  (1876)  6  Neb.  261, 
25  Am.  Rep.  487;  Jones  v,  Yoakam, 
(1876)  5  Neb.  265;  Englert  t*.  Dale, 
(1913)  25  N.  D.  587,  142  N.  W.  160; 
Fariss  v.  Deeming  Invest.  Co.,  (1897)  6 
Okla.  496,  49  Pac.  926;  Stark  f.  Duvall, 
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(1898)  7  OUa.  213,  54  Pac.  453;  How- 
ard r.  Reckling,  (1897)  31  Ore.  161,  40 
Pac.  961;  Boggan  t.  Reid,  (1889)  1  Wash. 
514,  20  Pac.  425;  Weber  v.  Laidler, 
(1901)  26  Wash.  144,  60  Pac.  400,  90  A. 
S.  R.  726;  Towner  v,  Rodegeb,  (1903)  33 
Wash.  153,  74  Pac.  50,  99  A.  S.  R.  936; 
Rogers  v.  Minneapolis  Threshing  Miush. 
Co.,  (1907)  48  Wash.  19,  92  Pac.  774,  95 
Pac.  1014;  Meinhold  v,  Walters,  (1899) 
102  Wis.  389,  78  N.  W.  574,  72  A.  S.  R. 
888. 

But,  of  course,  no  title,  l^al  or  equi- 
table, is  acquired  by  a  mortgage  which  is 
Toid  under  this  section.  Hall  v.  Slaughter, 
(1908)   155  Ala.  625,  47  So.  103. 

Even  if  the  mortgage  is  executed  be- 
fore the  making  of  final  proof  and  the 
issuance  of  final  certificate,  it  is  valid. 
Fuller  V,  Hunt,  (1878)  48  la.  163;  Lang 
r.  Morev,  (1889)  40  Minn.  396,  42  N.  W. 
88,  12  A.  S.  R.  748;  Forgy  i?.  Merryman, 
(1883)  14  Neb.  513,  16  N.  W.  836;  Orr  c. 
Ulyatt,  (1896)  23  Nev.  134,  43  Pac.  916; 
Spiess  17.  Neuberg,  (1888)  71  Wis.  279, 
37  N.  W.  417,  5  A.  S.  R.  211. 

And  it  seems  that  if  one  who  is  in  pos- 
session of  public  lands  mortgages  them 
in  fee,  and  afterwards  acquires  a  title  to 
the  same  under  the  homestead  laws,  he  is 
estopped  from  denying  the  lien  of  the 
mortgage  or  setting  up  the  title  after- 
wards voluntarily  acquired  for  the  pur- 
pose of  defeating  it.  Weber  v.  Daidler, 
(1901)  26  Wash.  144,  66  Pac.  400,  90 
A  S.  R.  726;  Kirkaldie  v,  Larrabee, 
(1866)   31  Cal.  455,  89  Am.  Dec.  205. 

But  it  has  been  held  that  where  the 
entryman  after  making  the  entry  executes 
a  mortgage  on  the  land  entered  and  sub- 
sequently dies  before  niaking  the  final 
proof  required  by  the  statute,  the  mort- 
gage is  ineffectual  to  create  a  valid  lien 
as  against  his  heirs  at  law,  who  perfect 
the  entry,  make  the  required  final  proof 
of  settlement  and  cultivation,  and  obtain 
from  the  government  a  patent  to  the  land 
included  m  and  acquired  by  such  entry. 
Marlev  v.  Sturkert,  ( 1901 )  62  Neb.  163, 
86  N.  W.  1056,  89  A.  S.  R.  749. 

Mortgage  executed  by  entryman  before 
entry. —  Where  a  person  after  filing  an 
application  for  a  pre-emption  of  certain- 
public  land  and  executing  a  mortgage 
thereon  filed  a  voluntary  relinquishment 
of  his  pre-emption  claim  and  immediately 
thereafter  made  an  application  for  home- 
stead entry  of  the  same  land,  it  was  held 
that  the  two  proceedings  were  entirely 
distinct  and  that  the  mortgage  did  .not 
attach  to  the  homestead  entry.  At  the 
time  of  the  execution  of  the  mortgage  the 
entryman  had  no  vested  right,  but  merely 
an  inchoate  undetermined  claim  liable  to 
be  defeated  by  his  own  act  or  that  of  the 
government  if  he  did  not  carry  out  the 
provisions  of  the  law,  and  the  mortgagee 
took  the  mortgage  with  notice  of  the 
entryman's  title  and  rifrhts.  Hebert  v. 
Brown,   (C.  C.  Minn.  1895)   65  Fed.  2. 


Priority  of  mortgages. —  Where  the  en- 
tryman executes  a  mortgage  on  the  land 
entered  before  issuance  of  a  patent,  and 
the  mortgage  is  recorded  the  same  day, 
the  lien  thereon  is  superior  to  the  lien 
of  a  mortgage  executed  by  the  entryman 
after  he  has  commuted  his  homestead 
entry  into  a  cash  entry  and  received  his 
final  receipt.  Dickerson  t7.  Bridges, 
(1898)    147  Mo.  ^36,  48  S.  W.  825. 

Estoppel  of  entrjrman  to  repudiate  mort- 
gage.—  This  section  is  a  protection  to  the 
home6t(>ader  and  not  a  limitation  upon 
his  right  to  borrow  money  on  the  land, 
secured  by  a  mortgage,  and  the  home- 
steader cannot  after  executing  the  mort- 
gage deny  its  validity  under  the  provi- 
sions of  this  section.  Stark  t*.  Duvall, 
(1898)   7  Okla.  213,  54  Pac.  453. 

Mortgage  to  procure  money  for  commu- 
tation.—  Where  the  entryman  after  filing 
his  final  affidavits  in  the  proper  land 
office,  showing  his  settlement,  residence, 
improvement,  and  nonalienation  of  the 
land,  and  also  his  affidavit  of  his  right 
to  commute  the  homestead  to  a  cash 
entry,  executes  a  mortgage  on  the  land 
to  procure  money  to  pay  the  commutation 
price,  the  mortgage  so  executed  is  valid. 
McFall  «.  Murray,  (1896)  4  Kan.  App. 
554,  45  Pac.  1100.  And  see  R.  S.  sec. 
2301,  infra,  p.  683. 

Exemption  in  hands  of  bona  fide  pur- 
chaser.—  The  terms  of  this  section  clearly 
exempt  all  lands  obtained  under  the  acts 
of  which  it  is  a  pan  from  liability 
for  any  of  the  debts  of  the  entryman  in- 
curred prior  to  the  issuance  of  the  patent, 
whether  the  lands  are  still  held  by  him 
or  by  a  bona  fide  purchaser  deriving  title 
from  him.  Russell  r.  Lowth,  (1874)  21 
Minn.  167,  18  Am.  Rep.  389;  Dickerson 
f.  Cuthburth,  (1894)  56  Mo.  App.  647; 
Smith  V.  Steele,  (1882)  13  Neb.  1,  12 
N.  W.  830;  Baldwin  «.  Boyd,  (1885)  18 
Neb.  444,  25  N.  W.  580;  Clark  t\  Bayley, 
(1874)  5  Ore.  343. 

But  "manifestly  the  provision  under 
consideration  was  intended  as  a  protec- 
tion to  the  homestead  settler,  the  pat- 
entee, and  not  to  exempt  the  land  ac- 
quired under  the  law  from  the  payment 
of  the  debts  of  a  subsequent  owner,  al- 
though incurred  prior  to  the  date  of  the 
patent."  Duell  a.  Patter,  (1897)  51  Neb. 
241,  70  N.  W.  932. 

Exemption  when  patentee  reacquires 
land  after  sale  thereof. — It  is  well  settled 
that  the  exemption  of  this  section  does 
not  protect  one  who  has  parted  with  title 
to  .tne  land  and  subsequently  acquired 
that  title.  Ck>oper  v.  Miller,  (1913)  165 
Cal.  31,  130  Pac.  1048. 

Where  a  homestead  entryman,  after 
receiving  his  patent,  conveyed  the  land 
to  another  and  subsequently  reacquired 
title  thereto,  it  was  held  that  the  land 
waa  exempt  from  liability  for  debts  in- 
curred by  him  prior  to  the  issuance  of 
the  patent.     The  court  said :     "  Our  con- 
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elusion  is  that  a  particular  tract  of  land 
acquired  under  the  federal  Homestead 
Law  is  forever  exempt  from  liability  for 
the  debts  of  the  patentee,  created  before 
patent  issued,  and  this,  without  regard 
to  whether  he  remains  the  owner  or  re- 
gains the  ownership."  Brandhoefer  17. 
Bain,  (1895)  45  Neb.  781,  64  N.  W.  213, 
followed  in  Van  Doren  v.  Miller,  (1901) 
14  S.  D.  264,  85  N.  W.  187.  Contra,  De 
Lany  v.  Knapp,  ^1896^  111  Cal.  165,  43 
N.  W.  598,  52  A.  S.  R.  160,  which,  after 
holding  that  the  patentee  when  he  sub- 
sequently acquired  title  to  the  home^ 
stead  took  it  divested  of  its  exemption, 
also  held  that  the  title  of  a  bona  fide 
purchaser  for  value  and  without  notice  at 
the  execution  sale,  made  after  the  recon- 
veyance, was  not  aiffected  by  a  secret  trust 
impressed  on  the  property  by  the  entry- 
man  at  the  time  he  transferred  the  home- 
stead, the  transfer  having  been  made  for 
the  purpose  of  placing  the  property  be- 
yond the  reach  of  his  creditors. 
Exemption  in  hands  of  devisee. — When 
,  a  homestead  entryman  dies  before  ac- 
quiring title  to  the  land  entered  and 
after  having  devised  it,  the  devisee,  upon 
perfecting  his  title  pursuant  to  R.  S.  sec. 
2291,  supra,  p.  557,  acquires  the  land  ex- 
empt from  liability  for  the ,  entryman's 
debts  under  the  provisions  of  this  section. 
Coleman  v.  McCormick,  (1887)  37  Minn. 
179,  33  N.  W.  556. 

Exemption  in  the  hands  of  widow  ■  or 
heirs. —  When  an  entryman  dies  before 
issuance  of  the  patent,  his  widow  or 
heirs  have  the  right  to  acquire  title  to 
the  homestead  and  hold  the  land  free 
from  the  claims  of  the  creditors  of  the 
original  entryman.  Sorrels  v.  Self,  (1884) 
43  Ark.  451.  And  see  Towner  v,  Rode- 
geb,  (1903)  33  Wash.  153,  74  Pac.  50, 
99  A.  S.  R.  936. 

Debts  contracted  by  heir  of  entryman 
before  issuance  of  patent. —  Under  this 
section  the  antecedent  debts  of  the  heir 
cannot  be  collected  out  of  the  homestead. 
In  this  respect  he  enjoys  the  same  ex- 
emption as  the  original  entryman.  In  re 
Harris,  (1914)  16  Ariz.  1,  140  Pac.  825, 
Ann.  Cas.  1916A  1175,  wherein  the  court 
said:  "The  courts  have  many  times 
passed  upon  this  section,  holding  that  the 
antecedent  debts  of  the  entryman  cannot 
be  collected  out  of  the  homestead  against 
the  will  and  consent  of  the  entryman. 
Sprinkle  v.  West,  [1911]  62  Wash.  587, 
114  Pac.  430,  34  L.  R.  A.  (N.  S.)  404, 
Ann.  Cas.  1912D  281;  Sorrels  v.  Self, 
[18841  43  Ark.  451;  Towner  v.  Rodegeb, 
[1903]  33  Wash.  153,  74  Pac.  50,  99  A. 
S.  R.  936.  While  the  right  of  the  heir 
to  claim  the  same  exemption  from  debts 
contracted  by  him  prior  to  the  issuance 
of  patent  has  not  been  before  the  courts 
so  often,  there  is  the  same  uniformity 
in  the  decisions  to  the  effect  that  the 
heir  takes  the  land  free  from  his  ante- 


cedent debts.     In  Coleman  v.  McCormick, 
[1887]   37  Minn.  179,  33  X.  W.  556,  the 
original  entrywoman  devised  the  land  to 
her  brother,  to  whom  patent  was  issued. 
■The  question  was  as  t^  whether  a  debt 
contracted  by  patentee  before  the  patent 
was  issued  to  him  as  such  devisee  under 
the  provisions  of  section  2291,  R.  S.  U.  8., 
could   be   enforced    as   against   the   land. 
Tha,t  court  said:     'The  statute  provides 
specifically  for  the  acquisition  of  a  patent 
by  the  homestead  settler,  or,  in  case  of 
his  death,  by  his  widow,  or',  she  having 
died,  by  his  heirs  or  devisee,  or,  in  case 
the  entry  is  by  a  widow,  then,  upon  her 
death,  by  her  heirs  or  devisee.     Bearing 
in  mind  the  specific  provision  thus  made, 
empowering  these  different  classes  of  per- 
sons to  secure  the  title  under  this   law, 
it  is  difficult  to  construe  the  unqualified 
language  of  the  exemption  as  being  appli- 
cable to  one  of  the  specified  classes,  but 
not  to  the  others.    It  is,  of  course,  effect- 
ual as  to  the  original  homestead  settler. 
There  would   seem,   too,   to  be  no  doubt 
of  its  applicability,  where  the  widow  of 
the  settler,  or,  she  dying,  his  minor  chil- 
dren, the  members  of  his  family,  perfect 
the  title  in  themselves,  so  that  they  would 
hold  the  land  free  from  liability  for  any 
prior  debts  which  they  might  have  con- 
tracted.    Such   cases   are   clearly   within 
the  beneficial  purposes  of  the  homestead 
law,  and  within  the  terms  of  the  section 
declaring  the  exemption.    It  may  be  said 
that  the  law  was  not  framed  for  the  .  .  . 
remote    heirs    of    the   homestead    settler, 
not  members  of  his  family,  and  not  de- 
pendent upon  him  for  support,  nor  for  the 
benefit  of  devisees  not  of  kin  to  the  tes- 
tator, and  that  therefore  the  exemption 
does  not  attend  the  title  acquired  by  such 
persons.    But  it  is  im|i68sible  by  any  pro- 
cess of  judicial  construction  to  determine 
that   the   exemption,   which   in   terms   is 
applicable  to  heirs  and  devisees  without 
distinction,  was  intended  to  apply  only  in 
favor  of   certain   heirs   or   devisees,    and 
was   not   applicable    as   to   others.      The 
statute   affords    no    indication    that    any 
distinction  is  to  be  made,  nor  anything 
by  which  a  court  could  be  guided  in  de- 
claring  what   patentees   under    this    law 
are  within  the  exemption,  and  what  are 
not.     Such  distinctions  can  only  be  made 
arbitrarily,  and   this  would  not  be   con- 
struction,    but     legislation.'       Gould     r. 
Tucker,  [1905]  20  S.  D.  226,  106  N.  W. 
624." 

Exemption  of  inchoate  homestead  right 
—  sale  by  administrator. —  Where  the  en- 
tryman died  intestate  before  issuance  of 
a  patent,  and  his  administrator  aold  the 
land  for  the  purpose  of  paying  the  debts 
of  the  estate  and  expenses  of  the  adminis- 
tration, the  court,  in  holding  that  the 
sale  was  void,  said:  "If  the  homestead 
itself,  with  title  acquired,  cannot  be  sub- 
jected to  liability  for  debts  contracted  be* 
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fore  the  issuance  of  pa/tent,  it  would  seem 
to  follow  with  equal  force  that  the  home- 
steaders mere  right  to  possession  of  land, 
not  even  entered,  together  with  his  im- 
proTements  thereon,  is  likewise  exempt 
from  such  liability.  If  execution  for  debts 
oontracted  before  patent  cannot  be  en- 
forced against  a  homestead,  .either  ac- 
quired or  inchoate,  it  follows  that  such 
debts  cannot  be  enforced  against  it  by 
the  processes  of  administration,  as  was 
attempted  to  be  done  in  this  case.  If  the 
improvements  and  right  of  possession  of 
the  settler  when  living  cannot  be  sold  to 
satisfy  his  debts,  the  mere  fact  of  death 
does  not  change  the  principle."  Towner 
r.  Rodegeb,  (1903)  33  Wash,  163,  74  Pac. 
50,  99  A.  S.  R.  936. 

Collateral  attack  of  administrator's  sale 
for  antecedent  debts. —  Notwithstanding 
the  exemption  granted  by  this  section,  a 
judgment  of  a  probate  court  ordering  the 
adzmnistrator  to  sell  land  entered  as  a 
homestead  by  the  deceased  for  the  pay- 
ment of  debts  oontracted  prior  to  the  issu- 
ance of  the  patent  thereior  cannot  be  at- 
tacked collaterally,  unless  the  fact  that 
such  debt«  antedate  the  patent  appears 
in  the  record  of  the  probate  court  s  pro- 
eeedings.  Such  a  judgment  can  be  re- 
viewed only  on  appeal  or  other  direct  pro- 
ceeding. J.  B.  Watkins  Land  Mortg.  Co. 
r.  Mullen,  (1900)  62  Kan.  1,  61  Pac.  385, 
84  A.  S.  R.  372. 


The  probate  court  has  jurisdiction  over 
the  homestead  entry  of  a  deceased  home- 
steader dying  after  full  payment  and  be- 
fore a  patent  has  issued  notwithstanding 
this  section.  Doran  t\  Kennedy,  (1915) 
237  U.  S.  362,  35  S.  Ct.  615,  69  U.  S.  (L. 
ed.)   996. 

Effect  of  fraudulent  sale. —  Where  a 
homesteader  commuted  his  land  and  paid 
for  it,  but  before  he  had  received  a  patend: 
therefor,  conveyed  it,  it  was  held  that  such 
conveyance  and  surrender  of  possession 
were  not  such  €m  abandonment  of  the 
homestead  as  to  destroy  the  federal  ex- 
emption, but  it  was  available  to  him  after 
the  conveyance  was  set  aside  as  fraudu- 
lent. McCorkell  v.  Herron,  (1906)  128 
la.  324,  103  N.  W.  988,  111  A.  S.  R.  201. 

Proceeds  of  sale  not  exempt. — This  rule 
that  where  a  homestead,  exempt  under  the 
state  laws,  ia  sold,  the  proceeds  are  ex- 
empt from  garnishment  for  a  reasonable 
time  while  in  transition  from  the  home- 
stead sold  to  another  purchaser,  does  not 
include  proceeds  ariedng  from  the  sale  of 
a  federal  homestead;  the  federal  exemp- 
tion being  in  the  nature  of  a  condition 
attached  to  the  grant,  under  the  federal 
power  relating  to  the  primary  disposal  of 
the  land,  and  not  extending  to  the  pro- 
ceeds of  a  SMiIe.  Ritzville  Hardware  Co. 
V.  Benningt<Hi,  (1908)  60  Wash.  Ill,  96 
Pac.  826,  126  A.  S.  R.  894. 


Sec.  2297.  [When  lands  entered  for  homestead  revert  to  Gtovem- 
ment.]  If,  at  any  time  after  the  filing  of  the  affidavit  as  required  in  sec- 
tion twenty-two  hundred  and  ninety  and  before  the  expiration  of  the  three 
years  mentioned  in  section  twenty-two  hundred  and  ninety-one,  it  is 
proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the  register  of 
the  land  office  that  the  person  having  filed  such  affidavit  has  failed  to  estab- 
lish residence  within  six  months  after  the  date  of  entry,  or  abandoned  the 
land  for  more  than  six  months  at  any  time,  then  and  in  that  event  the  land 
so  entered  shall  revert  to  the  Government :  Provided,  That  the  three  years' 
period  of  residence  herein  fixed  shall  date  from  the  time  of  establishing 
actual  permanent  residence  upon  the  land:  Avd  provided  further,  That 
where  there  may  be  climatic  reasons,  sickness,  or  other  unavoidable  cause, 
the  Commissioner  of  the  General  Land  Office  may,  in  his  discretion,  allow 
the  settler  twelve  months  from  the  date  of  filing  in  which  to  commence  his 
residence  on  said  land  under  such  rules  and  regulations  as  he  may  pre- 
scribe.   [B.  8.] 

As  originally  enacted  this  section  was  as  follows: 

"Sbc.  2297.  If,  at  any  time  after  the  filing  of  the  affidavit,  as  required  in  section 
twenty-two  hundred  and  ninety,  and  before  the  expiration  of  the  five  years  mentioned 
in  section  twenty-two  hundred  and  ninety-one,  it  is  proved,  after  due  notice  to  the 
settler,  to  the  satisfaction  of  the  register  of  the  land-office,  that  the  person  having 
filed  such  affidavit  has  actually  changed  his  residence,  or  abandoned  the  land  for  more 
than  six  months  at  any  time,  then  and  in  that  event  the  land  so  entered  shall  revert 
to  the  Government." 

Act  of  May  20,  1862,  ch.  75,  12  Stat.  L.  393. 

It  was  amended  by  an  Act  of  March  3,  18«1,  ch.  153,  21  Stat.  L.  511,  by  adding 
thereto  the  following  provision :     **  Provided,  That  where  there  may  be  climatic  reasons 
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the  Commissioner  of  the  General  Land  Office  may,  in  his  discretion,  allow  th^  settler 
twelve  months  from  the  date  of  filing  in  which  to  commence  his  residence  on  said  land 
under  such  rules  and  regulations  as  he  may  prescribe." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  June  6,  1912,  ch.  lo3, 
37  Stat.  L.  124. 

Further  provisions  relating  to  leaves  of  absence  were  made  by  the  Act  of  July  1, 
1879,  ch.  63,  §  1,  infray  p.  597;  and  the  Act  of  March  2,  1889,  ch.  381,  §  3,  infra, 
p.  603. 


Purpose  and  effect  of  section. —  This 
section  prescribes  the  procedure  for  the 
cancellation  of  a  homestead  entry,  where 
the  entryman  has  failed  to  comply  with 
the  law;  and  in  case  a  contest  is  instituted 
against  a  homestead  entry,  and  is  8uc- 
cessfuUy  prosecuted,  upon  the  oancellation 
of  such  entry,  the  land  so  entered  reverts 
tathe  government,  with  a*  preference  right 
to  the  contestee  to  enter  the  same  as  a 
homestead,  under  the  rules  and  regula- 
tions of  the  department,  after  the  can- 
cellation of  the  contested  entry.  King  v. 
Great  Northern  R.  Co.,  (1911)  20  Idaho 
687,  119  Pac.  709. 

Jurisdiction  of  land  department  oyer 
contests. —  The  conclusiveness  on  the 
courts  of  a  finding  of  the  land  department, 
made  in  allowing  a  homestead  entry,  of 
the  sufficiency  of  settlement,  residence,  and 
improvements,  is  not  affected  by  a  later 
decision,  in  a  second  contest  between  the 
same  parties,  that  the  alienation  of  the 
land  was  a  bar  to  supplemented  proofs 
offered  in  aid  of  a  premature  commuta- 
tion entry.  Hill  v.  McCord,  (1904)  196 
U.  S.  395,  25  S.  Ct  96,  49  U.  S.  (L.  ed.) 
251,  affirming  (1903)  117  Wis.  306,  94 
N.  W.  65. 

The  general  power  of  the  United  States 
land  department  to  determine  all  contests 
arising  under  the  statutes  panting  rights 
to  acquire  title  to  the  public  lands  of  the 
United  States,  is  sufficient  to  give  the 
land  department  jurisdiction  of  contests 
arising  under  the  provisions  of  the  For- 
feiture Act  of  September  29,  1890,  secur- 
ing a  preference  right  of  purchase  to  li- 
censees from  the  state  or  corporation  to 
which  the  land  had  been  granted,  or  to 
settlers  upon  such  land,  notwithsftanding 
the  fact  that  the  causes  of  contest  pre- 
scribed by  this  section  do  not  include  those 
based  on  such  preferential  right.  Wise- 
man V,  Eastman,  (1899)  21  Wash.  163, 
57  Pac.  398. 

And  the  failure  of  the  register  of  a 
land  office  on  a  cancellation  of  a  home- 
stead entry  under  this  section  to  find 
affirmatively  that  the  entryman  had  aban- 
doned his  Claim  for  six  months  would  not 
affect  his  jurisdiction  to  forfeit  and  cancel 
the  entry  for  other  causes.  Lawrence  i*. 
Potter,  (1900)  22  Wash.  32.  60  Pac.  147. 
*  Regulation  requiring  contests  to  be 
heard  before  register  and  receiver. —  The 
rule  of  the  land  department  requiring  con- 
tests to  be  heard  before  the  register  and 
the  receiver  of  the  local  land  office,  made 
under  authority  of  the  supervisory  powers 


in  public  land  matters  given  by  statute  to 
the  Secretary  of  the  Interior,  which  rule 
has  been  acquiesced  in  and  become  the 
settled  practice  of  the  department,  must 
be  held  by  the  courts  as  in  aid  of  this 
section,  wliich  names  the  register  alone  as 
the  tribunal  before  whom  such  hearing 
shall  be  had,  inasmuch' as  there  is  nothing 
in  the  rule  prejudicial  to  contestants, 
since  the  contest  is  reviewable  (Hi  appeal 
to  higher  divisions  of  the  department. 
Lawrence  r.  Potter,  (1900)  22  Wash.  32, 
60  Pac.  147. 

Even  if  the  action  of  the  register  and 
receiver  of  a  land  office  in  deci(Sng  a  con- 
test may  have  been  90  far  in  derogation  of 
this  section  as  to  be  irregular,  a  contest- 
ant complaining  thereof  is  estopped  to 
raise  the  objection  in  the  courts  when  he 
has  failed  to  raise  the  point  before  the 
local  land  office,  the  commissioner  of  pub- 
lic lands,  or  the  Secretarv  of  the  Interior. 
Carr  r.  Fife,  (1895)  156'U.  S.  494,  15  S. 
Ct.  427,  39  U.  S.  (L.  ed.)  608;  Lawrence 
V.  Potter,  (1900)  22  W«ish.  32,  60  Pac. 
147. 

Abandonment. —  Abandonment  consists 
in  the  intention  to  abandon  and  the  ex- 
ternal act  or  acts  by  which  the  intention 
is  carried  into  effect.  The  abandonment 
of  possessory  rights  upon  the  public  do- 
main is  a  question  of  fact  as  well  as  of 
intent.  To  find  that  real  property  has 
been  abandoned,  the  evidence  must  show 
that  the  premises  were  left  vacant  without 
any  intention  of  claiming  possession,  and 
with  an  intention  to  leave  them  open  for 
occupancy  of  any  one  who  might  choose  to 
enter.  Burr  t^.  House,  (19C&)  3  Alaska 
64>1. 

Where  a  settler  on  public  lands  of  the 
United  States  has  established  an  actual 
residence  and  made  improvements  on  the 
land,  his  removal  therefrom  and  enforced 
absence  by  reason  of  conviction  for  crime 
will  not  work  an  abandonment.  Huffman 
V,  Smyth,  (1906)  47  Ore.  573,  84  Pac.  80, 
114  A.  6.  R.  938,  8  Ann.  Cas.  678. 

So  long  as  a  homestead  entry  of  public 
land,  valid  on  its  face,  remains  of  record, 
no  entry  can  be  made  by  another,  and  no 
rights  can  be  acquired  by  occupancy,  even 
though  there  has  been  an  actual  abandon- 
ment by  the  homestead  entryman.  U.  S. 
I?.  Bagnell  Timber  Co.,  (C.  C.  A.  8th  dr. 
1910)   178  Fed.  795,  102  d  C.  A.  243. 

Voluntary  relinquishment  by  entrjonan. 
—  Notwithstanding  the  fact  that  this  sec- 
tion provides  for  a  contest,  an  entryman 
could  relinquish  his  entry  prior  to  the  pas- 
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Mge  of  the  Aot  of  May  14,  1880,  eh,  89, 
infra,  p.  597.  There  could  have  been  no 
higher  or  more  convincing  evidence  oi 
abandonment  of  the  entry  than  the  testi- 
mony of  the  entryman  himself  by  a  formal 
relinquishment  of  his  rights  to  the  land 
indorsed  on  his  original  receipt  and  filed 
in  the  land  ofiBce.  After  such  proof  of 
abandonment,  it  would  have  been  a  use- 
less form  to  have  required  a  contest  to 
prove  the  very  thing  that  waa  admitted 
and  asserted  by  the  original  entryman. 
Keane  r.  Bry^ger,  (1895)  160  U.  S.  276, 
16  S.  Ct.  278,  40  U.  S.  (L.  ed.)  426; 
Keane  r.  Brygger,  (1891)  3  Wash.  338, 
28  Pac  653.  And  see  notes  to  Act  of 
May  14,  1880,  21  Stat.  L.  140,  infra, 
p.  597. 

Recovery  of  sum  paid  for  entry. —  It  is 
not  within  the  descretion  of  a  person  to 
enter  land  under  the  homestead  ktws  and 
at  pleasure  relinquish  it  without  complet- 


ing the  transaction,  as  the  obligation  is 
not  unilateral  in  its  character,  but  is  bind* 
ing  on  the  entryman  as  well  as  on  the 
government.  Hence,  where  the  entryman, 
after  properly  entering  a  homestead »  vol- 
untarily relinquishes  his  rights,  he  has  no 
cause  of  action  for  the  sum  paid  to  initi- 
ate the  eni;ry,  *even  though  such  sum  in- 
cludes the  purchase  price  of  the  excess 
over  one  hundred  and  sixty  acres  con- 
tained in  a  technical  quarter  section  en- 
tered by  him.  Tictin  v.  U.  S.,  (1900)  3ff 
Ct.  CI.  1. 

A  residence  for  voting  purposes  in  an- 
other precinct  from  that  in  which  a  home- 
stead entry  lies  precludes  the  entryman 
from  claiming  residence  at  the  same  time 
on  the  land  for  homestead  purposes.  Small 
I?.  Rakestraw,  (1906)  196  U.  S.  403,  25  S. 
Ct.  285,  49  U.  S.  (L.  ed.)  527,  affirming 
(1903)  28  Mont.  413,  72  Pac.  746,  104 
A.  S.  R.  691. 


Sec.  2298.  [Limitation  of  amonnt  entered  for  homestead.]  No  person 
shall  be  permitted  to  acquire  title  to  more  than  one  quarter-section  under 
the  provisions  of  this  chapter.    [B,  8.] 

Act  of  May  20,  1862,  ch.  76,  12  Stat.  L.  393. 

See  further'  the  Act  of  Aug.  30,  1890,  ch.  837,  8  1,  i»fra,  p.  604. 


Estoppel  of  creditor  to  question  home- 
iteader's  title. —  Where  a  creditor  sought 
to  subject  to  the  satisfaction  of  his  d«bt 
land  devised  to  his  debtor  by  the  entry- 
man,  it  was  held  that  he  was  estopped 
from  claiming  that  the  provisions  of  this 
section  forbade  the  debtor  to  acquire  title 
to  the  land  deviaed  to  him  because  of  a 


previous  exercise  of  the  homestead  right, 
as  the  creditor's  claim  to.  subject  the  land 
to  his  debt  was  based  on  the  fact  that  the 
title  was  in  his  debtor.  Coleman  v.  Mc- 
Cormick,  (1887)  37  Minn.  179,  33  N.  W. 
556.  And  see  the  notes  under  R.  S.  sec. 
2296,  supra,  p.  575. 


S.  S.  sec  2299.   This  section  was  as  follows: 

''Seo.  2299.  Nothing  contained  in  this  chapter  shall  be  so  construed  as  to  impair 
or  interfere  in  any  manner  with  existing  pre-emption  rights;  and  all  persons  who  may 
have  filed  their  applications  for  a  pre-emption  right  prior  to  the  twentieth  day  of 
May,  eighteen  hundred  and  sixty-two,  shall  be  entitled  to  all  the  privileges  of  this 
chapter." 

Act  of  May  20,  1862,  ch.  75,  12  Stat.  L.  393. 

This  section  was  superseded  by  the  repeal  of  the  pre-emption  law  mentioned  therein 
by  the  Act  of  March  3,  1891,  ch.  561,  §  4,  supra,  p.  535,  and  the  latter  part  of  the 
section  has  become  inoperative  and  obsolete. 

Sec.  2300.  [What  minors  may  have  the  privileges  of  this  chapter.] 

No  person  who  has  served,  or  may  hereafter  serve,  for  a  period  not  less 
than  fourteen  days  in  the  Army  or  Navy  of  the  United  States,  either  regu- 
lar or  volunteer,  under  the  laws  thereof,  during  the  existence  of  an  actual 
war,  domestic  or  foreign,  shall  be  deprived  of  the  benefits  of  this  chapter 
on  account  of  not  having  attained  the  age  of  twenty-one  years,    [fi.  S,] 

Act  of  May  20,  1862,  ch.  75,  12  Stat.  K  393. 


Sec.  2301.  [Payment  after  expiration  of  fourteen  months  —  rights 
of  applicant.]  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent 
any  person  who  shall  hereafter  avail  himself  of  the  benefits  of  section 
twenty-two  hundred  and  eighty-nine  from  paying  the  minimum  price  for 
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the  quantity  of  land  so  entered  at  any  time  after  the  expiration  of  four- 
teen calendar  months  from  the  date  of  such  entry,  and  obtaining  a  patent 
therefor,  upon  making  proof  of  settlement  and  of  residence  and  cultivation 
for  such  period  of  fourteen  months,  and  the  provision  of  this  section  shall 
apply  to  lands  on  the  ceded  portion  of  the  Sioux  Reservation  by  act 
approved  March  second,  eighteen  hundred  and  eighly-nine  in  South 
Dakota  and  in  the  State  of  Nebraska,  but  shall  not  relieve  said  settlers 
from  any  payments  now  required  by  law.     [B.  8,] 

This  section  was  amended  to  read  as  above  by  the  Acts  of  March  3,  1891,  ch.  561, 
fi  6.  26  Stat.  L.  1098,  and  Nov.  1,  1893.  ch.  7.  28  Stat.  L.  4,  the  latter  Act  merely 
adding  the  words  "and  in  the  state  of  Nebraska"  following  the  words  "South 
Dakota  "  in  the  section  as  ^iven  above. 

The  section  originally  read  as  follows: 

"  Sec.  2301.  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent  any  person 
who  has  availed  himself  of  the  benefits  of  section  twenty-two  hundred  and  eighty- 
nine,  from  paying  the  minimum  price  for  the  quantity  of  land  so  entered,  at  any 
time  before  the  expiration  of  the  five  years,  and  obtaining  a  patent  therefor  from  the 
Government,  as  in  other  cases  directed  by  law,  on  making  proof  of  settlement  and 
cultivation  a»  provided  by  law,  granting  pre-emption  rights."  Act  of  May  20,  1862, 
ch.  75,  12  Stat.  L.  393. 

The  Act  of  March  2,  1889,  ch.  405,  25  Stat.  L.  888,  mentioned  in  the  section,  has  been 
omitted  from  this  work  as  local.  The  proclamation  declaring  the  lands  open  was  made 
Feb.  10,  1890,  Proc.  No.  9,  26  Stat.  L.  1554. 

R.  S.  sec.  2289  mentioned  in  the  text  is  given  supra,  p.  543. 


**  Commuted  homestead  entry." —  If  the 
homestead  settler  does  not  wish  to  remain 
five  years  on  the  land,  the  law  permits 
him  to  pay  for  it  with  cash,  and  to  obtain 
a  patent  therefor  from  ttie  government. 
When  this  is  done  it  is  called  a  "  com- 
muted homestead  entry."  U.  S.  v.  Howard, 
(S.  D.  Ala.  1889)  37  Fed.  666. 

Commutation  is  not  pre-emption. — ^The. 
commutation  of  a  homestead  entry  under 
this  section  is  not  an  exercise  of  the  right 
of  pre-emption.  Johnson  i?.  Bridal  Veil 
Lumbering  Oo.,  (1893)  24  Ore.  182,  33 
Pac.  528. 

Effect  of  commutation  on  homestead  ex- 
emption.—  Prior  to  the  repeal  of  the  pre- 
emption laws,  the  entryman,  by  commut- 
ing his  homestead  and  paying  for  the  land 
under  the  pre-emption  laws,  did  not  lose 
the  right  to  hold  that  l«nd  free  from  lia- 
bility to  sale  for  debts  incurred  by  him 
prior  to  the  issuance  of  the  patent,  not- 
withstanding the  fact  that  he  obtained  his 
title,  8o  far  as  the  patent  is  concerned, 
under  the  laws  then  reflating  the  grant- 
ing of  pre-emption  rights.  Lewton  v. 
Hower,  (1882)  18  Fla.  872;  Baldwin  <?. 
Boyd,  (1885)  18  Neb.  872;  Baldwin  v. 
Boyd,  (1885)  18  Neb.  444,  25  N.  W.  580; 
Clark  r.  Bayley,  (1874)  5  Ore.  343.  And 
see  R.  S.  sec.  2296,  supra,  p.  575. 

Cancellation  of  patent  for  fraudulent 
commutation. —  In  a  suit  to  cancel  a  pat- 
ent, on  the  ground  that  the  patentee's 
final  proof  for  the  commutation  of  his 
homestead  entry  was  insufficient  in  the 
matter  of  residence  and  cultivation  to  en- 
title him  to  a  commutation,  where  the 
bill  failed  to  state  any  facts  that  would 
have  justified  the  cancellation  of  the  home- 


stead entry,  the  court,  in  refusing  the 
relief  sought,  said:  "There  is  a  wide 
distinction  between  the  cancellation  by  the 
land  department  of  a  homestead  entr^-  and 
a  refusal  by  the  same  authority  of  an 
application  by  the  settler  for  patent  before 
the  expiration  of  the  homestead  limit  of 
five  years.  To  justify  the  former  action 
—  that  is,  cancellation  of  a  homestead 
enitry  —  affirmative  testimony  must  be  ad- 
duced that  the  settler  has  changed  his 
residence  or  abandoned  the  land  for  more 
than  six  months."  Savage  t*.  Worsham, 
(S.  D.  Cal.  1896)  72  Fed.  601. 

For  the  cancellation  of  a  patent  on  the 
ground  that  the  patentee  did  not  reside 
upon  and  cultivate  the  land  for  a  period 
of  fourteen  months  as  required  by  this 
section  and  that  the  evidence  of  such  resi- 
dence and  cultivation,  upon  the  fnith  of 
which  the  patent  was  issued,  was  false, 
see  U.  S.  V.  Brannan,  (C.  C.  A.  5th  Cir. 
1914)   217  Fed.  849,  133  C.  C.  A.  559. 

Proof.— In  Hallock  r.  U.  S.,  (C.  C.  A. 
8th  Cir.  1911)  185  Fed.  417,  107  C.  C.  A. 
487,  it  was  said :  "  We  can  find  no  indi- 
cation of  a  purpose  to  adopt  the  particular 
method  of  making  proof  required  in  home- 
stead cases.  The  law  says  an  entry  may 
be  commuted  *upon  making  proof  of  set- 
tlement and  of  residence  and  cultivation.' 
No  provision  appearing  in  the  law  the 
matter  of  witnesses  to  make  the  proof 
would  properly  be  the  subject  of  a  depart- 
mental regulation,  and,  in  the  absence  of 
one,  the  officials  of  the  land  office  woald  be 
fully  justified  in  following  the  practice 
that  formerly  obtained.  An  entryman 
would  appear  to  be  a  competent  witness 
of  his  own  settlement^  residence,  and  oulti- 
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vation,  and  his  false  testimony  respect- 
ing the  same  the  subject  of  perjury/' 

This  section  prescribes,  as  requisite  to 
commutation,  proof  only  that  the  entry- 
man  has  made  settlemeuit,  cultivation,  and 
residence  for  fourteen  months,  and  does 
not  require  him  to  make  oath  that  he  has 
not  alienated  any  portion  of  the  land. 
Gilson  V,  U.  S.,  (C.  C.  A.  9th  Cir.  1911) 
185  Fed.  484,  107  C.  C.  A.  684. 

Perjnry  cannot  be  predicated  of  an  oath 
to  immaterial  and  irrelevant  statements, 
no  matter  how  false  such  statements  may 
be.  Thus  where  a  homestead  entryman, 
on  his  application  for  commutation  of  his 
homestead  entry  under  this  section,  makes 
the  affidavit  required  of  an  original  appli- 
cant for  homestead  entry,  but  not  required 
of  an  applicant  for  the  conunutation  of 
such  entry,  the  oath  is  as  to  immaterial 
and  irrelevant  matter  and  cannot  supp(»rt 
a  conviction  for  perjury.  U.  S.  t;.  Howard, 
(S.  D.  Ala.  1889)   37  Fed.  66ff. 

Pasonent. —  Where  a  homestead  settler 
on  ceded  lands  of  the  Nez  Perce  Indian 
reservation,  required  to  pay  a  stated  price 
per  acre  by  Act  Aug.   15,   1894,  ch.  290, 


28  Stat.  L.  326,  and  entitled  to  com- 
mute under  this  section,  commuted,  bat 
paid  less  than  the  price  required  by 
the  plain  provision  of  the  statute, 
and  neither  he  nor  a  grantee,  whose 
deed  was  not  recorded  and  who  had  not 
taken  possession,  although  notified  of  the 
suspension  of  his  entry,  tendered  further 
payment  until  several  months  after  his 
entry  had  been  canceled  and  a  new  entry 
accepted  on  a  relinquishment  filed  by  him, 
a  bill  by  the  grantee  to  recover  the  I«nd 
from  the  new  entryman  was  held  to  show 
no  equity  which  gave  a  court  jurisdiction 
to  review  the  adbion  of  the  land  depart- 
ment. Bailey  v.  Sanders,  (C.  C.  A.  9th 
Cir.  1910)  177  Fed.  «67,  101  C.  C.  A.  293. 

Agreement  for  alienation. —  The  effect 
of  an  agreement  for  alienation  made  after 
a  homestead  entry  and  before  commuta- 
tion is  raised  but  not  decided  in  Gilson  v. 
U.  S.,  (1914)  234  U.  S.  380,  34  S.  Ct.  778, 
58  U.  S.  (L.  ed.)  1361. 

Cited. —  This  section  is  cited  in  U.  S.  v, 
Norris,  (C.  C.  A.  8th  Oir.  1915)  222  Fed. 
14,  137  C.  C.  A.  552. 


Sec.  2302.  [No  distinction  on  account  of  race  or  color — mineral 
lands.]  No  distinction  shall  be  made  in  the  construction  or  execution  of 
this  chapter,  on  account  of  race  or  color ;  nor  shall  any  mineral  lands  be 
liable  to  entry  and  settlement  under  its  provisions.     [B.  8.] 

Act  of  June  21,  1806,  ch.  127,  14  Stat.  L.  67. 


Land  known  to  be  valuaUe  for  its  min- 
erals.—  "  It  is  plain,  from  this  brief  state- 
ment of  the  legislation  of  Congress,  that 
no  title  from  the  United  States  to  land 
known  at  the  time  of  sale  to  be  valuable 
for  its  minerals  of  gold,  silver,  cinnabar,  or 
copper  can  be  obtained  under  the  pre- 
emption or  homestead  laws  or  the  town- 
site  laws,  or  in  any  other  way  than  as 
prescribed  by  the  laws  specially  authoriz- 
ing the  sale  of  such  lands,  except  in  the 
states  of  Michigan,  Wisconsin,  Minnesota, 
Missouri,  and  Kansas.  We  say  'land 
known  at  the  time  to  be  valuable  for  its 
minerals,'  as  there  are  vast  tracts  of  pub- 
lic land  in  which  minerals  of  different 
kinds  are  found,  but  not  in  such  quantity 
as  to  justify  expenditures  in  the  effort  to 
extract  them.  It  is  not  to  such  lands 
that  the  term  *  mineral '  in  the  sense  of 
the  statute  is  applicable.  In  the  first  sec- 
tion of  the  Act  of  1866  no  designation  is 
given  of  the  character  of  mineral  lands 
which  are  free  and  open  to  exploration. 
But  in  the  Act  of  1872,  which  repealed 
that  section  and  re-enacted  one  of  broader 
import,  it  is  *  valuable  mineral  deposits ' 
which  are  declared  to  be  free  and  open 
to  exploration  and  purchase.  The  same 
term  is  carried  into  the  Revised  Statutes. 
It  is  there  enacted  that  '  lands  valuable 
for  minerals '  shall  be  reserved  from  sale. 


except  as  otherwise  expressly  directed,  and 
that  '  valuable  mineral  deposits '  in  lands 
belonging  to  the  United  States  shall  be 
free  and  open  to  exploration  and  purchase. 
We  also  say  lands  '  known  '  at  the  time  oi 
their  sale  to  be  thus  valuable,  in  ord'er  to 
avoid  any  posedble  conclusion  against  the 
validity  of  titles  which  may  be  issued'  for 
other  kinds  of  land,  in  which,  years  after- 
wards, rich  deposits  of  mineral  may  be 
discovered.  It  is  quite  possible  that  lands 
settled  upon  as  suitable  only  for  agricul- 
tural purposes,  entered  by  the  settler  and 
patented  by  the  government  under  the  pre- 
emption laws,  may  be  found,  years  after 
the  patent  has  been  issued,  to  contain 
valuable  minerals.  Indeed,  this  has  often 
happened.  We,  therefore,  use  the  term 
'  known  '  to  be  valuable  at  the  time  of 
sale,  to  prevent  any  doubt  being  cast  upon 
titles  to  lands  afterwards  found  to  be  dif- 
ferent in  their  mineral  character  from 
what  was  supposed  when  the  entry  of 
them  was  made  and  the  patent  issued." 
Deffeback  v.  Hawke,  (1885)  115  U.  S.  392, 
6  S.  Ct.  95,  29  U.  S.  (L.  ed.)  423. 

Mineral  lands  not  open  to  entry. —  It  is 
good  ground  for  denying  an  application 
to  make  final  proof  and  to  procure  a  pat- 
ent under  the  federal  Homestead  Law  that 
the  land  is  of  mineral  character,  and 
henoe,   imder   this  section,   not   open   to 
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entry.     Jameson   9.  James,    (1000)    155 
Gal.  275,  100  Pac.  700. 

Annulment  of  patent  secured  by  fraud. 
— *'  Questions  of  fact  arising  in  the  ad- 
ministration of  the  public-land  laws,  such 
aa  whether  lands  sought  to  be  entered  are 
mineral  or  non-minend,  are  committed  to 
the  land  officers  for  determination ;  and  as 
their  decision  must  rest  largely  or  en- 
tirely upon  proofs  outside  the  official 
records,  it  is  possible  in  ex  parte  pro- 
ceedings, aa  was  the  case  here,  for  appli- 
cants, by  submitting  false  proofs,  to  im- 
pose upon  those  officers  and  secure  entries 
and  patents  under  one  law,  when  if  truth- 
ful proofs  were  submitted  the  lands  could 
not  be  acquired  under  that  law  but  only 
under  another  imposing  diifferent  restric- 
tions upon  their  disp<wal.  A  patent  se- 
cured by  such  fraudulent  practices,  al- 
though not  void  or  .open  to  collateral  at- 
tack, is  nevertheless  voidable  and  may  be 
annulled  in  a  suit  by  the  government 
against  the  patentee  or  a  purchaser  with 
notice  of  the  fraud.  The  respect  due  to 
a  patent,  the  presumption  that  all  the  pre- 
ceaing  steps  required  by  law  were  ouly 


observed,  and  the  obvious  necessity  for 
stability  in  titles  resting  upon  these 
official  instruments  required  that  in  suits 
to  annul  them  the  government  shall  bear 
the  burden  of  proof  and  shall  sustain  it 
by  that  class  of  evidence  which  comnMuide 
respect  and  that  amount  of  it  which  pro- 
duces conviction.  To  justify  the  annul- 
ment of  a  homestead  patent  as  wrong- 
fully covering  mineral  land,  it  must  ap- 
pear that  at  the  time  of  the  proceedings 
wfadch  resulted  in  the  patent  the  land  was 
known  to  be  valuable  for  mineral;  that 
is  to  say,  it  must  appear  that  the  known 
oonditions  at  the  time  of  those  proceedings 
were  plainly  such  as  to  engender  the  be- 
lief that  the  land  contain^  mineral  de- 
posits of  such  quality  and  in  such  quantity 
as  would  render  their  extraction  profitable 
and  justify  expenditures  to  that  end.  If 
at  that  time  the  land  was  not  thus  known 
to  be  valuable  for  mineral,  subsequent  dis- 
coveries will  not  affect  the  patent."  Dia- 
mond Coal,  etc.,  Co.  ».  U.  S.,  (1014)  233 
U.  S.  236,  34  S.  Ct.  607,  58  U.  S.  (L.  ed.) 
036,  affirming  (C.  C.  A.  8th  dr.  1911) 
101  Fed.  786,  112  C.  0.  A.  272. 


H.  S.  sec.  2303.   This  section  was  as  follows: 

"Swx  2303.  All  the  public  lands  in  the  States  of  Alabama,  Mississippi,  Louisiana, 
Arkansas,  and  Florida,  shall  be  disposed  of  in  no  other  manner  than  according  to  the 
terms  and  stipulations  contained  in  the  preceding  provisions  of  this  chapter."  Act 
of  June  21,  1866,  ch.  127,  14  Stat.  L.  67. 

It  was  repealed  by  the  Act  of  July  4,  1876,  ch.  165,  10  Stat.  L.  73,  which  read  as 
follows:  ''That  section  two  thousand  three  hundred  and  three  of  the  Revised  Statutes 
of  the  United  States,  confining  the  disposal  of  the  public  lands  in  the  States  of 
Alabama,  Mississippi,  Louisiana,  Arkansas,  and  Florida  to  the  provisions  of  the 
homestead  law,  be,  and  the  same  is  herebjr,  repealed:  Provided,  That  the  repeal  of 
said  section  shall  not  have  the  effect  to  impair  the  right,  complete  or  inchoate,  of 
any  homestead  settler,  and  no  land  occupied  by  such  settler  at  the  time  this  act  shall 
take  effect,  shall  be  subject  to  entry,  pre-emption,  or  sale:  And  provided,  That  the 
public  lands  affected  by  this  act,  shall  be  offered  at  public  sale,  as  soon  as  practicable 
from  time  to  time,  and  according  to  the  provisions  of  existing  law,  and  shall  not  be 
subject  to  private  entry  until  they  are  so  offered."  Tlie  last  provision  of  the  Act  here 
quoted  was  superseded  by  the  Act  of  March  3,  1801,  ch.  561,  fi  0,  infra,  p.  636. 

This  section  was  construed  in  U.  S.  1?. 
Pratt  Coal,  etc.,  Co.,  (N.  D.  Ala.  1883) 
18  Fed.  708. 


Sec.  2304.  [Soldiers'  and  sailors'  homestead.]  .Every  private  soldier 
and  officer  who  has  served  in  the  Army  of  the  United  States  during  the 
recent  rebellion  for  ninety  days,  and  who  was  honorably  discharged  and 
has  remained  loyal  to  the  Government,  including  the  troops  mustered  into 
the  service  of  the  United  States  by  virtue  of  the  third  section  of  an  Act 
approved  February  thirteenth,  eighteen  hundred  and  sixty-two,  and  every 
seaman,  marine,  and  officer  who  has  served  in  the  Navy  of  the  United 
States  or  in  the  Marine  Corps  during  the  rebellion  for  ninety  days,  and 
who  was  honorably  discharged  and  has  remained  loyal  to  the  Government, 
and  every  private  soldier  and  officer  who  has  served  in  the  Army  of  the 
United  States  during  the  Spanish  war,  or  who  has  served,  is  serving,  or 
shall  have  served  in  the  said  Army  during  the  suppression  of  the  insur- 
rection in  the  Philippines  for  ninety  days,  and  who  was  or  shall  be  honor- 
ably discharged ;  and  every  seaman,  marine,  and  officer  who  has  served  in 
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the  Navy  of  the  United  States  or  in  the  Marine  Corps  during  the  Spanish 
war,  or  who  has  served,  is  serving,  or  shall  have  served  in  the  said  forces 
daring  the  suppression  of  the  insurrection  in  the  Philippines  for  ninety- 
days,  and  who  was  or  shall  be  honorably  discharged,  shall,  on  compliance 
with  the  provisions  of  this  chapter,  as  hereinafter  modified,  be  entitled  to 
enter  upon  and  receive  patents  for  a  quantity  of  public  lands  not  exceed- 
ing one  hundred  and  sixty  acres,  or  one  quarter  section,  to  be  taken  in 
compact  form,  according  to  legal  subdivisions,  including  the  alternate 
reserved  sections  of  public  lands  along  the  line  of  any  railroad  or  other 
public  work  not  otherwise  reserved  or  appropriated,  and  other  lands  sub- 
ject to  entry  under  the  homestead  laws  of  the  United  States;  but  such 
homestead  settler  shall  be  allowed  six  months  after  locating  his  home- 
stead and  filing  his  declaratory  statement  within  which  to  make  his  entry 
and  commence  his  settlement  and  improvement.     [B.  8,] 

Act  of  June  8,  1872,  ch.  338,  17  Stat.  L.  333.  (Soldiers'  and  Sailors'  Homestead 
Act.) 

This  section  was  amended  to  read  as  above  by  the  Act  of  March  1,  1901,  ch.  674,  SI 
Stat.  L.  847.  The  amendment  consists  in  the  addition  of  the  matter  commencing  with 
"  and  every  private  soldier  and  officer  "  down  to  and  including  the  words  "  the  Philip- 
pines for  ninety  days,  and  who  was  or  shall  be  honorably  discharged.'' 


State  troops  not  entitled  to  homestead. 
—  The  troops  known  as  the  "  Enrolled 
MisBonri  Militia/'  though  acting  from 
time  to  time  in  co-operation  with  the 
army  of  the  United  States  in  the  sup- 
pression of  the  rebellion,  constituted  no 
part  of  such  army,  as  they  were  never 
mustered  into  the  service  of  the  United 
States;    and   an    order   disbanding    such 


troops  (though  entirely  creditable  to  the 
troops  thus  discharged)  is  not  an  honor- 
able discharge  within  the  meaning  of  this 
section.  Hence,  persons  who  served  with 
such  enrolled  militia  are  not  entitled  to 
enter  homesteads  under  the  provisions  of 
this  section.  (1878)  16  Op.  Atty.-Gen. 
147. 


Sec.  2305.  [Deduction  of  military  and  naval  service  from  time,  etc.] 

The  time  which  the  homestead  settler  has  served  in  the  Army,  Navy,  or 
Marine  Corps  shall  be  deducted  from  the  time  heretofore  required  to  per- 
fect title,  or  if  discharged  on  account  of  wounds  received  or  disability 
incurred  in  the  line  of  duty,  then  the  term  of  enlistment  shall  be  deducted 
from  the  time  heretofore  required  to  perfect  title,  without  reference  to  the 
length  of  time  he  may  have  served ;  but  no  patent  shall  issue  to  any  home- 
stead settler  who  has  not  resided  upon,  improved,  and  cultivated  his  home- 
stead for  a  period  of  at  least  one  year  after  he  shall  have  commenced  his 
improvements:  Provided,  That  in  every  case  in  which  a  settler  on  the 
public  land  of  the  United  States  under  the  homestead  laws  died  while  act- 
uaUy  engaged  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  as 
private  soldier,  officer,  seaman,  or  marine,  during  the  war  with  Spain  or 
the  Philippine  insurrection,  his  widow,  if  unmarried,  or  in  case  of  her 
death  or  marfiagc,  then  his  minor  orphan  children  or  his  or  their  legal 
representatives,  may  proceed  forthwith  to  make  final  proof  upon  the  land 
so  held  by  the  deceased  soldier  and  settler,  and  that  the  death  of  such  sol- 
dier while  so  engaged  in  the  service  of  the  United  States  shall,  in  the 
administration  of  the  homestead  laws,  be  construed  to  be  equivalent  to  a 
performance  of  all  requirements  as  to  residence  and  cultivation  for  the 
fnll  period  of  five  years,  and  shall  entitle  his  widow,  if  unmarried,  or  in 
case  of  her  death  or  marriage,  then  his  minor  orphan  children  or  his  or 
their  legal  representatives,  to  make  final  proof  upon  and  receive  Govern- 
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ment  patent  for  said  land ;  and  that  upon  proof  produced  to  the  officers  of 
the  proper  local  land  office  by  the  widow,  if  unmarried,  or  in  case  of 
her  death  or  marriage,  then  his  minor  orphan  children  or  his  or  their  legal 
representatives,  that  the  applicant  for  patent  is  the  widow,  if  unmarried, 
or  in  case  of  her  death  or  marriage,  his  orphan  children  or  his  or  their 
legal  representatives,  and  that  such  soldier,  sailor,  or  marine  died  while  in 
the  service  of  the  United  States  as  hereinbefore  described,  the  patent  for 
such  land  shall  issue.    [B.  8.] 

Act  of  June  8,  1872,  ch.  338,  17  Stat.  L.  333. 

This  section  was  amended  to  read  as  above  by  the  Act  of  March  1,  1901,  ch.  674,  31 
Stat.  L.  847.  The  amendment  consists  in  the  addition  of  all  matter  commencing  with 
the  proviso  down  to  the  end  of  the  section. 

See  further  the  Act  of  June  16,  1898,  ch.  458,  infra,  p.  608. 


Sec.  2306.  [Persons  who  have  entered  less  than  160  acres,  rights  of.] 

Every  person  entitled,  under  the  provisions  of  section  twenty-three  hun- 
dred and  four,  to  enter  a  homestead  who  may  have  heretofore  entered, 
under  the  homestead  laws,  a  quantity  of  land  less  than  one  hundred  and 
sixty  acres,  shall  be  permitted  to  enter  so  much  land  as,  when  added  to 
the  quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty 
acres.     [B.  8.] 

Act  of*  June  8,  1872,  ch.  338,  17  Stat.  L.  333. 

See  further  the  Act  of  April  28,  1904,  ch.  1776,  §  2,  infra,  p.  610. 


Coal  lands. —  Public  lands  known  to  be 
chiefly  valuable  for  their  deposits  of  coal 
are  not  subject  to  acquisition'  under  this 
section.  Leonard  t\  Lennox,  (0.  C.  A. 
8th  Cir.  1910)  181  Fed.  760,  104  0.  C.  A. 
296. 

Conditions  precedent  to  right  to  claim 
additional  homestead. — "  It  will  be  seen 
from  this  section  and  from  section  2304 
[supra,  p.  586],  that  three  things  must 
concur  in  order  to  entitle  a  person  to 
claim  an  additional  homestead:  (1)  he 
must  be  one  of  the  persons  enumerated  in 
section  2304,  viz.,  a  Union  soldier  or 
officer  in  the  late  war  of  the  rebellion 
honorably  discharged;  (2)  he  must  have 
entered  a  homestead  under  the  homestead 
laws  prior  to  March  3,  1873;  (3)  such 
entry  must  have  been  for  less  than  one 
hundred  and  sixty  acres.  These  three 
things  concurring,  it  appears  that  the 
grant  is  absolute."  Montague  v.  McCar- 
roll,  (1894)   10  Utah  22,  36  Pac.  50. 

Additional  homestead  is  bounty. —  The 
grant  of  a  soldiers'  additional  homestead 
is  in  the  nature  of  a  bounty  or  gift  ex- 
tended by  the  government  to  its  soldiers 
in  the  war  of  the  rebellion,  and  an  appli- 
cation for  such  additional  homestead  is 
not  to  be  treated  as  an  application  for  a 
homestead  under  the  homestead  laws.  U. 
S.  V.  Lair,  (E.  D.  Ark.  1902)   118  Fed.  98. 

Filing  application. —  The  application  of 
a  party  entitled  to  enter  lands  under  this 
section  must  be  regarded  as  filed  when  it 
is  delivered  to  the  proper  officer  and  re- 
ceived by  him  for  filing,  and  the  rights 


of  the  applicant  will  not  be  affected  by 
the  failure  of  the  clerks  to  perform  their 
duties  in  respect  to  the  filing.  Hastay 
f.  Bonness,  (1901)  84  Minn.  120,  86  N. 
W.  896. 

Occupancy  not  required. —  Occupancy  on 
the  part  of  one  entering  an  additional 
homestead  under  this  section  is  not  re- 
quired. The  government  certainly  did  not 
intend  that  the  beneficiary  should  aban- 
don his  original  homestead  which  he  had 
cultivated  and  improved,  in  order  to  se- 
cure the  additional  number  of  acres  which 
this  section  authorizes  him  to  locate  at 
another  place.  The  provisions  of  other 
sections  of  this  chapter  respecting  resi- 
dence on  the  land  entered  are  therefore 
inapplicable  to  additional  homestead  en- 
tries made  under  this  section.  Rose  t?. 
Nevada,  etc.,  Wood,  etc.,  Co.,  (1887)  73 
Cal.  385,  15  Pac.  19;  Montague  v,  Mc- 
Carroll,  (1804)  10  Utah  22,  36  Pac.  50; 
Knight  V.  Leary,  (1882)  54  Wis.  459,  11 
M  W.  600.  See  also  Grant  v.  OliTer, 
(1891)   91  Cal.  158,  27  Pac.  596,  861. 

And  in  an  action  of  ejectment  brought 
by  one  who  purchased  the  land  entered 
from  the  entryman,  where  the  patoit  re- 
cited generally  that  the  land  was  en- 
tered "  pursfunnt  to  the  Act  of  Congress 
approved  May  20,  1862,  .  .  .  and  the  acts 
supplemental  thereto,"  without  referring 
specifically  to  this  section,  it  was  held 
that  the  recital  did  not  throw  on  the 
plaintiff  the  burden  of  showing  that  the 
homestead  was  not  initiated  and  acquired 
under   the   laws   requiring   actual   settle 
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meat  and  residence  by  the  entryman. 
Grant  v,  Oliver,  (1891)  91  Cal.  158,  27 
Pac.  596,  861. 

Presumption  that  entry  without  occu- 
pancy is  valid. —  Where  the  patent  recited 
that  the  entrj'man's  claim  had  been  "  es- 
tablished and  duly  consummated  in  con- 
formity to  law  "  and  that  it  was  issued 
pursuant  to  the  Act  of  Congress  approved 
May  20,  1862,  "to  secure  homesteads  to 
actual  settlers  on  the  public  domain,"  and 
the  acts  supplemental  thereto,  it  was  held 
that  it  would  be  presumed  that  the  enifcry 
was  made  under  the  provisions  of  this 
aection,  which  did  not  require  actual 
occupancy,  on  the  ground  that  it  must  be 
presumed  that  the  recitals  of  the  patent 
were  true  if  there  was  any  method  by 
which  a  valid  entry  of  the  land  under  the 
acts  recited  could  have  been  made  with- 
out actual  occupancy.  Knight  v.  Leary, 
(1882)  54  Wis.  459,  11  N.  W.  600. 

Sight  of  entry  transferable. —  The  right 
given  by  this  section  was  intended  as 
compensation  and  is  assignable.  When 
assigned,  however,  it  is  the  right  of  the 
soldier  which  ia  transferred  and  which 
must  be  used  to  make  an  entry.  Neces- 
sarily the  right  must  exist  before  it  can 
be  exerted  either  by  him  or  his  assignee. 
Or,  to  put  it  in  another  way,  a  baseless 
or  fraudulent  claim  cannot  initiate  or 
sustain  a  right.  Robinson  v.  Lundrigan, 
(1913)  227  U.  S.  173,  33  S.  Ct.  255,  67 
U.  S.  (L.  ed.)  468. 

As  Congress  has  imposed  no  restriction 
on  the  assignment  of  such  right,  the  right 
of  a  soldier  who  has  previously  entered 
less  than  one  hundrea  and  sixty  acres 
under  the  homestead  laws,  to  enter  enough 
more  land  to  make  up  that  quantity,  is 
assignable  before  entry.  Webster  v, 
Luther,  (1896)  163  U.  8.  331,  16  S.  Ct. 
963,  41  r.  S.  (L.  ed.)  179,  affirming 
1 1892)  50  Minn.  77,  62  N.  W.  271; 
Barnes  v.  Poirier,  (C.  C.  A.  8th  Cir. 
1894)  64  Fed.  14,  27  U.  S.  App.  500,  12 
C.  C.  A.  9,  affirming  (C.  C.  Minn.  1893)  57 
Fed.  956;  Rose  v.  Nevada,  etc.,  Wood, 
etc.,  Co.,  (1887)  73  Cal.  385,  15  Pac.  19; 
Bradley  c.  Whitesides,  (1893)  55  Minn. 
455,-  57  N.  W.  148;  Tuman  v,  Pillsbury, 
(1895)  60  Minn.  520,  63  N.  W.  104; 
Montague  r.  McCarroll,  (1894)  10  Utah 
22,  36  Pac.  50;  Montague  v,  McCarroll, 
(1897)  16  Utah  318,  49  Pac.  418.  Contra, 
Kichols  r.  Council,  (1888)  51  Ark.  26,  9 
S.  W.  306,  14  A.  6.  R.  20;  Macintosh  v. 
Benton,  (1882)  2  Wash.  Ter.  121,  3  Pac. 
830.  Or  after  entry  but  before  the  is- 
suance of  the  patent.  Grant  v.  Oliver, 
(1891)  91  Cal.  158,  27  Pac.  596,  861; 
Stewart  r.  Sutherland,  (1892)  93  Cal. 
270,  28  Pac.  947;  Montgomery  v.  Pacific 
Coaat  Land  Bureau,  (181)2)  94  Cal.  284, 
29  Pac.  640,  28  A.  S.  R.  122;  Knight  v, 
Leary,  (1882)  54  Wis.  450,  11  N.  W^  600. 

This  is  true  notwithstanding  the  fact 
tHat  a  right  of  entry  under  the  provi- 


sions  of  K.  S.  sec.  2304,  supra,  p.  586,. is 
not  assignable  before  entry.  Montague  v. 
McCarroll,  ( 1894)  10  Utah  22,  36  Pac.  60. 

And  the  courts  are  not  bound  by  the 
fact  that  it  was  the  practice  of  the  land 
department  during  a  certain  period  to 
treat  the  statutory  right  of  entry  of  ad- 
ditional land  as  entirely  personal  and  not 
assignable  or  transferable,  as  the  courts 
will  not  permit  the  practice  of  the  ex- 
ecutive department  to  defeat  the  obvious 
purpose  of  a  statute.  Webster  t*.  Luther, 
(1896)  163  U.  S.  331,  16  S.  Ct.  963,  41 
U.  S.  (L.  ed.)  179,  affirming  (1892)  50 
Minn.  77,  52  N.  W.  271;  Barnes  v. 
Poirier,  (C.  C.  A.  8th  Cir.  1894)  64  Fed. 
14,  27  U.  S.  App.  600,  12  C.  C.  A.  9, 
affirming  (C.  C.  Minn.  1893)  57  Fed.  956. 

Original  entry  void, — But  the  right  to 
make  an  additional  entry  is  not  conferred 
upon  an  assignee  where  the  original  entry 
was  void  and  canceled  and  it  does  not 
appear  affirmatively  that  the  assignment 
was  made  before  the  cancellation.  Me- 
Kenzie  v,  Fisher,  (1913)  40  App.  Cas. 
(D.  C.)   74. 

And  where  the  original  entry  was 
within  reserved  territory  and  conse- 
quently void,  there  is  no  right  of  addi- 
tional entry  which  nuiy  be  transferred. 
McKenzie  v,  Fisher,  ( 1913 )  40  App.  Cas. 
(D.  C.)   74. 

Void  certifioate. —  Where  complainant 
applied  to  enter  public  land  with  a  void 
soldier's  additional  certificate,  and  his 
invalid  applicatfon  was  rejected,  such  ap- 
plication was  not  an  entry  of  the  land, 
but  a  mere  application  to  enter,  and,  hav- 
ing been  rejected,  complainant  was  not 
entitled  to  additional  time  within  which 
to  obtain  another  right  with  which  to 
enter  the  land  as  against  the  holder  of 
a  valid  application  for  the  land  received 
and  pending  at  the  time  complainant 
made  his  application  for  additional  time. 
Robinson  t?.  Lundrigan,  (C.  O.  A.  8th  Cir. 

1910)  178  Fed.  230,  101  C.  C.  A.  690. 
Sale  of  certificate. —  A  soldier's  addi- 
tional homestead  certificate  may  be  sold 
and  assigned  by  the  soldier,-  and  the  as- 
signee may  enter  land  with  it  in  Alaska. 
Gavigan  v.  Crary,  (1906)  2  Alaska  370. 

A  purchaser  in  good  faith  and  for  value 
of  a  soldier's  additional  homestead  scrip 
is  not,  as  against  the  government  issuing 
to  him  a  patent,  a  bona  fide  purchaser, 
but  the  government  may  sue  to  cancel 
the  patent.    U.  S.  r.  Qridley,  ( C.  C.  Idaho 

1911)  186  Fed.  644. 

Contract  to  convey. — ^A  contract  by  an 
entryman,  under  a  soldier's  additional 
homestead  scrip,  to  convey  title  to  a  por- 
tion of  the  land  when  patent  issues  as 
agricultural  land,  is  valid  and  enforce^ 
able,  where  the  other  party  to  the  agree- 
ment was  not  disqualified  to  secure  a 
patent  as  agricultural  land.  Murray  v. 
White,  (1911)  42  Mont.  423,  113  Pac 
764^  Ann.  Caa.  1912A  1297« 
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.To  induce  the  sale  of  an  alleged  addi- 
tional homestead  right,  granted  by  this 
section^  the  defendant  guaranteed  that  the 
documents  which  he  then  offered  to  sell 
were  genuine  and  entitled  the  holder  to 
acquire  eighty  acres  of  unappropriated 
government  land,  and  that,  if  they  should 
prove  invalid,  he  would  replace  the  same 
with  other  valid  evidenced  or  refund  the 
money.  This  was  held  a  guaranty  of  the 
validity  as  a  matter  of  law  of  the  docu- 
ments, and  that  they  would  be  accepted 
by  the  Land  Department  for  the  purposes 
stated.  Lamson  v.  Coffin,  (1907)  102 
Minn.  493,  114  N.  W.  248. 

An  irrevocable  power  of  attoxiiey  exe- 
cuted by  the  entryman  in  consideration 
of  the  sum  of  five  dollars,  which  author- 
izes the  donee  of  the  power  to  enter  upon 
and  take  possession  of  the  land  home- 
steaded  and  vests  him  with  power  to  sell 
such  land  and  deliver  a  deed  of  convey- 
ance thereof,  is  a  power  with  an  interest, 
and  is  sufficient  to  convey  the  entryman's 
title  to  land  entered  under  this  section, 
and  is  binding  on  the  entryman,  his  heirs 
and     assigns.     Montague     v,     McCarroIl, 

(1897)  16  Utah  818,  49  Pac.  418. 
Construction  of  various  powers  of  at- 
torney.—  For  instances  of  powers  of  attor- 
ney to  enter  and  sell  the  additional  home- 
stead rights  of  soldiers  which  were  held 
sufficient,     see    Bradley    v.     Whitesides, 
(1893)    55    Minn.    456,    57    N.    W.    148; 
Tuman  v.  Pillsbury,  (1895)  60  Minn.  520, 
63    N.    W.    104;    Snell  V.    Weyerhauser, 

(1898)  71  Minn.  67,  73  N.  W.  633; 
Pardoe  v.  Merritt,  (1898)  75  Minn.  12,  77 
N.  W.  552.  For  instance  of  power  held 
insufficient,  see  Cox  v.  Manvel,  (1892) 
50  Minn.  87,  62  N.  W.  273. 

Right  of  entry  of  additional  homestead 
is  personal  property. —  The  right  to  enter 
an  additional  homestead  under  the  pro- 
visions of  this  section  is  personal  prop- 
erty, and  as  Congress  has  placed  no  res- 
triction on  the  deposition  of  the  right,  it 
may  be  sold  before  entry.  Hence,  where 
the  minor  children  of  a  deceased  soldier 
are  entitled  to  locate  and  enter  an  addi- 
tional homestead  the  right  of  entry  may 
be  sold  by  their  guardian  under  a  statute 
permitting  him  to  sell  his  wards'  per- 
sonal property  without  an  order  of  court. 
Mullen  i\  Wine,  (C.  C.  Colo.  1886)  26 
Fed.  206,  appeal  dismissed  in  (1889)  136 
U.  S.  654,  10  8.  Ct.  1076,  34  U.  S.  (L.  ed.) 
553;  Pardoe  v,  Merritt,  (1898)  75  Minn. 
12,  77  N.  W.  552.  And  see  R.  S.  sec.  2307, 
infra,  p.  591. 

Proof  of  illegality  of  entry.—  Where  the 
record  of  the  land  once  showed  that  an 
entry  was  made  in  the  name  of  a  soldier's 
widow,  as  the  soldier's  additional  home- 
stead, under  R.  S.  sees.  2304  and  2306, 
supra,  pp.  686,  588,  by  filing  the  papers 
required  by  the  practice  prevailing  in 
the  land  office  at  that  time,  and  a  power 
of  attorney  exhibited  at  the  land  office 


was    not    filed,    the    cancellation    of    the 
entry  more  than  ten  years  after  it  waa 
made,  by  the  commissioner   of   the   gen- 
eral land  office,  on  the  ground  of  fraud, 
was   unwarranted,   where   there   was    no 
pretense  of  miaking  a  formal  inquiry  into 
the   actual   facts  of   the   transaction,    no 
taking  of  proof,  no  distinct  findings   of 
any  facts  upon  which  the  conclusion  that 
the     additional     entry     was     fraudulent 
could  be  founded,  and  no  evidence  except 
an  unauthenticated  letter  purporting   to 
have  been  written  by  the  person  in  whose 
name  the  original  entry  was  made.    Puget 
Mill  Co.  p.  Brown,   (N.  D.  Wash.   1893) 
54  Fed.   987,  affirmed  in    (C.  C.   A.    9th 
Cir.  1893)  59  Fed.  35,  15  U.  S.  App.  274, 
7  C.  C.  A.  643. 

Title  of  assignee.— The  assignee  of  a 
soldier's  additional  homestead  certificate, 
on  filing  an  application  for  a  specific  tract 
of  land  at  the  government  office,  acquires 
an  equitable  title  therein,  which  ripens 
into  a  legal  title,  relating  back  to  the 
date  of  application  on  issuance  of  a 
government  patent.  G-ilbert  v.  McDonald, 
(1905)  94  Aiinn.  289,  102  N.  W.  712,  110 
A.  S.  R.  368. 

On  the  issuance  of  a  patent  to  land  as 
a  soldier's  additional  homestead  to  one, 
his  heirs  and  assigns,  who  had  theretofore 
assigned  his  soldier's  additional  home- 
stead  scrip  with  an  irrevocable  power  of 
attorney  to  make  entry  and  to  convey 
the  land  entered  for  the  sole  benefit  of 
the  person  owning  the  right,  the  beneficial 
ownership  passed  to  the  assignee  by  the 
doctrine  of  relation  or  of  enforced 
estoppel.  Rogers  v.  Clark  Iron  Co., 
(1908)  104  Minn.  198,  116  N.  W.  739. 

Location  rights  of  assignee.— An  assign- 
ment by  a  soldier  of  his  right,  under  this 
section,  to  make  an  additional  homestead 
entry  of  public  land,  which  expressly 
designates  the  land  to  be  entered,  does 
not  give  the  assignee  the  right,  so  far  as 
the  government  is  concerned,  to  locate 
other  public  land  than  that  so  designated; 
and  where  he  is  erroneously  denied  by  the 
Land  Office  the  right  to  make  an  entry  of 
the  land  designated,  and  he  acquiesces  in 
such  action,  his  transferee  cannot,  by 
mandamus,  thirty  years  afterwards,  com- 
pel the  Secretary  of  the  Interior  to  per- 
mit him  to  make  entry  of  other  public 
land  under  the  assignment.  U.  S.  «. 
Ballinger,  (1910)  35  App.  Cas.  (D.  0.) 
392. 

False  affidavit  by  applicant. —  Since  the 
additional  homestead  granted  under  this 
section  is  in  the  nature  of  a  bounty  or 
gift,  the  making  of  a  false  affidavit  by  an 
applicant  violates  provisions  of  R.  S.  sec. 
5438  (embodied  in  Penal  Laws,  sec.  28, 
and  repealed  by  sec.  341  thereof;  see 
Penal  Laws,  vol.  7,  p.  496);  and  a 
prosecution  may  be  maintained  for  a 
false  affidavit  made  before  a  notary  pub- 
lic or  any  other  officer  authorised  to  no- 
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minuter  oaths  for  general  purposes  in  the  into  and  pass  upon  the  validity  of  appli- 

state,  city,  or  county  where  such  officer  cations  to  enter  the  public  lands  of  the 

resides.    U.  S.  «.  Lair,  (E.  D.  Arlt.  1902)  United   States  and  his  action  cannot  be 

118  Fed.  98.  controlled  by  mandamus.     U.  S.  v.  Fisher, 

The  Secretary  of  the  Interior  is  vested  (1912)  39  App.  Gas.  (D.  €.)  7. 
with   exclusive    jurisdicti(xi    to    examine 

Sec.  2307.  [Widow  and  minor  children  of  persons  entitled  to  home- 
stead, etc.]  In  case  of  the  death  of  any  person  who  would  be  entitled  to  a 
homestead  under  the  provisions  of  section  twenty-three  hundred  and  four, 
his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then  his 
minor  orphan  children,  by  a  guardian  duly  appointed  and  officially 
accredited  at  the  Department  of  the  Interior,  shall  be  entitled  to  all  the 
benefits  enumerated  in  this  chapter,  subject  to  all  the  provisions  as  to  set- 
tlement and  improvements  therein  contained ;  but  if  such  person  died  dur- 
ing his  term  of  enlistment,  the  whole  term  of  his  enlistment  shall  be 
deducted  from  the  time' heretofore  required  to  perfect  the  title.     [R.  8,] 

Act  of  June  8,  1872,  ch.  338,  17  Stat.  U  333. 

Sec.  2308.  [Actual  service  in  the  Army  or  Navy  equivalent  to  resi- 
dence, etc.]  Where  a  party  at  the  date  of  his  entry  of  a  tract,  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was  actually  enlisted 
and  employed  in  the  Army  or  Navy  of  the  United  States,  his  services 
therein  shall,  in  the  administration  of  such  homestead  laws,  be  construed 
to  be  equivalent,  to  all  intents  and  purposes,  to  a  residence  for  the  same 
length  of  time  upon  the  tract  so  entered.  And  if  his  entry  has  been  can- 
celed by  reason  of  his  absence  from  such  tract  while  in  the  military  or 
naval  service  of  the  United  States,  and  such  tract  has  not  been  disposed  of, 
his  entry  shall  be  restored ;  but  if  such  tract  has  been  disposed  of,  the  party 
may  enter  another  tract  subject  to  entry  under  the  homestead  laws,  and 
his  right  to  a  patent  therefor  may  be  determined  by  the  proofs  touching 
his  residence  and  cultivation  of  the  first  tract  and  his  absence  therefrom 
in  such  service.     [B,  8.] 

Act  of  June  8,  1872,  ch.  338,  17  Stat.  L.  333. 

See  further  Act  of  June  16,  1898,  ch.  458,  infray  p.  608. 

Effect   of  section.— The  eflfect  of  this  etc.,  R.  Co.  v.  Whitney,  (1889)   132  U.  S. 

section  is  to  declare  service  in  the  army  367,  10  S.  Ct.  112,  33  U.  S.   (L.  ed.)   363, 

or  navy  of  the  United  States  by  the  entry-  affirming  (1886)   34  Minn.  538,  27  N.  W. 

man  at  the  date  of  his  entry  equivalent  to  69. 
actual  residence  on  the  land.     Hastings, 

Sec.  2309.  [Who  may  enter  by  agent.]  Every  soldier,  sailor,  marine, 
officer,  or  Other  person  coming  within  the  provisions  of  section  twenty- 
three  hundred  and  four,  may,  as  well  by  an  agent  as  in  person,  enter 
upon  such  homestead  by  filing  a  declaratory  statement,  as  in  pre-emption 
cases;  but  such  claimant  in  person  shall  within  the  time  prescribed  make 
his  actual  entry,  commence  settlements  and  improvements  on  the  same, 
and  thereafter  fulfill  all  the  requirements  of  law.     [JR.  8.] 

Act  of  June  8,  1872,  ch.  338,  17  Stat.  L.  334. 

R.  S.  sec.  2304  mentioned  in  the  text  is  given  supra,  p.  586. 

Sec.  2310.  [Chiefs,  etc.,  of  Stockbridge  Munsees,  homestead  rights 

of .]    Each  of  the  chiefs,  warriors,  and  heads  of  families  of  the  Stockbridge 
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Munsee  tribes  of  Indians,  residing  in  the  county  of  Shawana,  State  of 
Wisconsin,  may,  under  the  direction  of  the  Secretary  of  the  Interior,  enter 
a  homestead  and  become  entitled  to  all  the  benefits  of  this  chapter,  free  from 
any  fee  or  charge;  and  any  part  of  their  present  reservation,  which  is 
abandoned  for  that  purpose,  may  be  sold,  under  the  direction  of  the 
Secretary  of  the  Interior,  and  the  proceeds  applied  for  the  benefit  of  such 
Indians  as  may  settle  on  homesteads,  to  aid  them  in  improving  the  same. 
[R.  S.] 

Act  of  March  3,  1865,  ch.  127,  13  Stat.  L.  562. 

The  homestead  laws  were  extended  over  the  Ute  Indian  Reservation  in  Colorado,  by 
the  Act  of  June  13,  1902,  ch.  1080,  given  infray  p.  609. 

Further  provisions  relating  to  the  application  of  the  homestead  laws  to  Indians, 
were  made  by  the  Act  of  March  3,  1875,  ch.  131,  i  15,  and  the  Act  of  July  4,  1884, 
ch.  180,  S  1,  given  in  Indians,  vol.  3,  pp.  819,  820. 

Sec.  2311.  [Exemption  of  homestead  of  Stookbridge  Munflees.]    The 

homestead  secured,  by  virtue  of  the  preceding  section,  shall  not  be  subject 
to  any  tax,  levy,  or  sale;  nor  shall  it  be  sold,  conveyed,  mortgaged,  or  in 
any  manner  incumbered,  except  upon  the  decree  of  the  district  court  of 
the  United  States,  as  provided  in  the  following  section.     [JB.  S,] 

Act  of  March  3,  1865,  ch.  127,  13  Stat.  L.  562. 

R.  S.  sec.  2312  related  to  the  admission  to  citizenship  of  the  chiefs,  warriors,  or 
heads  of  families  of  the  Stockhridge  Munsee  Indians.  It  is  noted  in  Indians,  vol.  3, 
p.  831. 

R.  S.  sees.  2313-2316  were  drawn  from  an  Act  of  June  10,  1872,  ch.  424,  17  Stat. 
L.  381.  They  authorized  the  opening  to  entry  of  the  unoccupied  lands  in  the  reserva- 
tion made  for  the  Ottawa  and  Chippewa  Indians  in  Michigan.  The  entries  were 
limited  to  six  months  from  June  10,  1872,  and  these  sections  have  therefore  been 
omitted  as  ohsolete. 

An  exception  from  a  railroad  grant  of  been  made;  and  also  lands  for  which  such 

lands  which  should  be  found  to  be  "  occu-  application  had  been  made  and  accepted, 

pied  by  homestead  settlers     ...     or  whether  occupied  by  the  daiuMuit  at  the 

otherwise  disposed  of  **  includes  lands  so  time  or  not,  such  lands  being  within  the 

occupied  with  an  intention  to  obtain  title  term  "  otherwise  disposed  of."     U.  S.  <?. 

thereto  imder  the  homestead  law,  although  Oregon,  etc.,  R.  Co.,  (C.  C.  Ora  1904)   133 

no    application    for    entry    thereof    had  Fed.  953. 

Sec.  2288.  [Transfers  by  settlers  for  certain  public  purposes.]    Any 

bona  fide  settler  under  the  preemption,  homestead,  or  other  settlement  law 
shall  have  the  right  to  transfer,  by  warranty  against  his  own  acts,  any 
portion  of  his  claim  for  church,  cemetery,  or  school  purposes,  or  for  the 
right  of  way  of  railroads,  telegraph,  telephones,  canals,  reservoirs,  or 
ditches  for  irrigation  or  drainage  across  it;  and  the  transfer  for  such 
public  purposes  shall  in  no  way  vitiate  the  right  to  complete  Jind  perfect 
the  title  to  his  claim.    [B,  S,] 

As  originally  enacted  this  section  was  as  follows: 

"  Sec.  2288.  Any  person  who  has  already  settled  or  hereafter  may  settle  on  the 
public  lands,  either  by  pre-emption,  or  by  virtue  of  the  homestead  law  or  any  amend- 
ments thereto,  shall  have  the  right  to  transfer,  by  warranty  against  his  own  acts, 
any  portion  of  his  pre-emption  or  homestead  for  church,  cemetery,  or  srhool  purposes, 
or  for  the  right  of  way  of  railroads  across  such  pre-emption  or  homestead,  and  the 
transfer  for  such  public  purposes  shall  in  no  way  vitiate  the  right  to  complete  and 
perfect  the  title  to  their  pre-emptions  or  homesteads."  Act  of  March  3,  1873,  ch.  266, 
17  Stat.  L.  602. 

It  was  first  amended  by  an  Act  of  March  3,  1891,  ch.  661,  S  3,  26  Stat.  L.  1097»  to 
read  as  follows: 
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*8Ba  2288.  Any  bona  fide  settler  under  the  pre-emption,  homestead,  or  other  settle- 
ment law  shall  have  the  right  to  transfer,  by  warranty  against  his  own  acts,  any 
portion  of  his  claim  for  church,  cemetery,  or  school  purposes,  or  for  the  right  of  way 
of  railroads,  canals,  reservoirs,  or  ditches  for  irrigation  or  drainage  across  it;  and 
the  transfer  for  such  public  purposes  shall  in  no  way  vitiate  the  right  to  complete 
and  perfect  the  title  to  his  claim." 

This  section  was  a  part  of  chapter  4  (entitled  "Pre-emptions")  of  title  32  of  tlie 
Revised  Statutes.  Such  chapter,  with  the  exception  of  certain  sections  expressly  men- 
tioned, was  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  S  4,  supra,  p.  535.  This 
section  was  not  excepted  from  repeal,  but  was  amended  by  section  3  of  the  same  Act. 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1905,  ch. 
1424,  33  Stat.  L.  991. 


Application  of  section. — This  section 
gives  a  homestead  occupant  the  right  to 
convey  to  a  railroad  a  right  of  way  across 
his  homestead  before  his  title  ia  perfected, 
but  it  can  have  no  application  to  a  case 
where  a  person  seeking  to  establish  his 
daim  to  title  under  the  homestead  laws 
was  not  a  homestead  occupant  when  the 
railroad  company  entered  and  located  its 
road.  In  such  case  t)ie  railroad  is  not 
required  to  acquire  its  t'ight  of  way  under 
the  provisions  of  this  section,  if  it  has 
complied  with  the  Act  of  March  3,  1875, 
18  Stat  482  (see  infra,  p.  789),  as  its 
right  under  that  statute  is  superior  to 
that  of  the  person  claiming  under  the 
homestead  laws.  Kinion  v.  Kansas  City, 
et(-.,  R.  Co.,  ( 1893)  118  Mo.  677,  24  S.  W. 
636.  But  see  infra,  p.  786,  XVII.  Rights  of 
Way  Over  Public  Lands,  and  notes  thereto. 

Specific  performance  of  agreement. — An 
agreement  made  by  a  homestead  entry- 
man,  before  the  issuance  of  the  patent,  to 
convCT  to  a  railway  company  a  right  of 
wav  through  the  land  entered  by  him, 
and  also  to  convey  five  acres  of  such  land 
for  depot  and  other  railroad  purposes 
whenever  he  obtains  his  patent,  if  it  has 
been  acted  on  by  the  railway  company, 
will,  on  the  issuance  of  the  patent,  be 
apecifically  enforced  as  to  the  right  of 
vay  and  also  as  to  so  much  of  the  five 
seres  specified  as  was  necessary  for  rail- 
road purposes  at  the  time  of  the  agree- 
ment or  as  would  be  necessary  for  such 
purposes  in  the  immediate  future.  St. 
uniis,  etc,  R.  Go.  v.  Tapp,  ( 1897)  64  Ark. 
357,  42  S.  W.  667,  Bunn,  C  J.,  dissenting. 

Gimt  of  private  way. — ^An  agreonent 
by  a  homestead  entryman,  before  he  has 
perfected  his  title)  granting  to  private 
persons  a  private  way  over  the  land  en- 
tered, is  doubtless  within  the  equity  of 
this  section.  U.  S.  v.  Reed.  (C.  C.  Ore. 
1886)  28  Fed.  482. 

Presumption  that  alienation  was  lawful. 
—When  a  person  claiming  adversely  to  a 
homestead  entryman  see£.s  to  establish 
that  the  entryman  forfeited  his  entry  by 
conveying  a  portion  of  the  land  entered 
before  issuance  of  the  patent,  the  com- 
plaint must  show  affirmatively  that  the 
land  was  not  conveyed  for  a  purpose  au- 
thorized by  this  section.  Hays  t\  Steiger, 
(1888)  76  Cal.  555,  18  Pac.  670. 

Entrymen  within  reclamation   projecta 
aay  deed   rights  of  way  for  railroads. 
8  F.  S.  A,— 20 


Minidoka,  etc.,  R.   Co.  v*  U.   S.,    (1914) 
235   U.    S.   211,   36   S.  Ct.   46,  69  U.    S. 
(L.  ed.)  200,  wherein  the  court  said:  "  It 
has  always  been  the  policy  of  the  govern- 
ment to  encourage  tne  building  of  rail- 
roads in   the  Western  states,  and  many 
land  grants  have  been  made  by  it  to  aid 
in  their  construction.     Congress  has  also 
provided   a   means  by  which   those   com- 
panies having  no  such  grants  eould  ac- 
quire rights  of  way  over  any  portion  of 
the  public  land  by  filing  a  map  of  definite 
location  and  securing  its  approval  by  the 
Secretary   of   the   Interior.     18    Stat.    L. 
482,  ch.   162.     This  law,  however,  by  its 
very  terms,  applies  only  to  *  public  lands/ 
and  hence  cannot  be  construed  to  empower 
the  Secretary  to  authorize  the  building  of 
roads  across  lands  which  had  been  segre- 
gated from  the  public  domain  by  the  entry 
and   possession   of   homesteaders   or   pre- 
emptors.     Barton  c.  Northern  Pac.  R.  Co., 
[1892]    145  U.   S.    [636],  538,   36   U.   S. 
(L.  ed.)    [806],  809,  12  S.  Ct.  866;  U.  S. 
v.  Buchanan,  [1914]  232  U.  S.  [72],  76, 
68  U.  S.    (L.  ed.)    [611],  614,  34  S.  Ct. 
237,  and  cases  cited.     On  the  other  hand, 
settlers    without   patent    were    not   in    a 
position  to  make  deeds  to  rights  of  way, 
not  only  because  they  had  no  title,  but 
also  because   they   were   prohibited   from 
alienating  such  land  before  final  proofs. 
Rev.    Stat.    §    2291    [see   infra,   p.   667]; 
The    consequence    was    that    neither    the 
government  nor   the  homesteaders   could 
make  such  grants,  and  as  the  company 
could  not  build  without  an  assured  title 
to  its  right  of  way,   it  was  practically 
impossible  to  construct  railroads  through 
territory  which  consisted  nartly  of  public 
lands  and  partly  of  that  v^ich  was  in  the 
possession  of  settlers.     But  it  was  greatly 
to  their  interest  and  to  that  of  the  govern- 
ment that  such  a  highway  should  be  con- 
structed, and  in  order  to  meet  the  diffi- 
culty. Congress,  on  March  3,  1873    (Rev. 
Stat.  §  2288 ) ,  passed  an  act  providing  that 
any  bona  fide  settler  might  convey  by  war- 
ranty against  his  own  act  *  any  part  of 
his  claim  for  church,  school,  and  cemetery 
purposes  and  for  a  right  of  way  for  rail- 
roads.'   Under  this  act  the  appellant  could 
have  constructed  its  road  along  the  atrip 
conveyed  to  it  by  the  homesteaders  unless, 
as  claimed  by  the  government,  the  provi- 
sions of  Rev.  Stat.   §   2288,  as  amended 
(33   Stat.  L.  991,  ch.   1224),  have  been 
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repealed  as  to  lands  within  irrigation  pro- 
jects and  the  completed  Minidoka  Irriga- 
tion Works.  Ck)un8el  for  the  United  States 
contend  that  the  reclamation  act  (32  Stat. 
L.  388,  ch.  1093),  requires  that  when  an 
irrigation  project  is  undertaken  the  Secre- 
tary of  the  Interior  shall  define  its  limits 
and  withdraw  all  the  irritable  land  there- 
in from  the  public  domam  and  from  the 
operation  of  the  general  land  laws:  It  is 
argued  that  when  thus  withdrawn  the 
irrigation  area  constitutes  a  unit  in 
which  the  United  States  has  such  a  special 
interest  as  to  require  that  it  shall  be 
subject  to  the  supervision  of  the  Secre- 
tary—  he,  in  order  to  secure  the  success 
of  the  undertaking,  having  it  in  his 
power  to  decide  whether  a  railroad  should 
be  built,  and  if  so,  along  what  line  and 
across  what  lots  it  should  be  confltructed. 
It  is  also  argued  that  settlers  having  no 
patents  ought  not  to  be  in  a  position  to 
grant  a  right  of  way  over  lands  which 
they  do  not  own  end  may  never  acquire 
and  thereby  impose  a  burden  upon  the 
claim  if  it  should  afterwards  come  into 
the  hands  of  other  homesteaders.  These 
considerations,  however,  have  not  induced 
Congress  to  change  its  policy  of  encourag- 
ing the  construction  of  railroads  along 
routes  designated  by  charters  and  over 
land  in  the  possession  of  settlers.  Neither 
have  they  induced  Congress  to  confer 
upon  the  Secretary  the  power  to  grant 
rights  of  way  through  irrigation  lands  in 
the  possession  of  homesteaders." 

The  right  to  transfer  land  for  a  railroad 
right  of  way  conferred  on  a  bona  fide 
settler  under  the  pre-emption,  homestead, 
or  other  settlement  law,  by  this  section, 
applies  to  homestead  land  within  a  rec- 
lamation district,  and  hence  the  United 
States,  after  such  transfer,  is  only  en- 
titled to  have  the  railroad  so  constructed 
as  not  to  interfere  with  the  irrigation 
reservoirs,  ditches,  and  canals.  U.  S.  v, 
Minidc^a,  etc.,  R.  Co.,  (C.  C.  Idaho 
1910)    176  Fed.  762. 

Where  homestead  claimants  within  land 
withdrawn  for  a  reclamation  project, 
transfer  land  to  a  railroad  company  for 
a  right  of  way,  tiie  fact  that  the  entry- 


man  might  forfeit  or  abandon  his  entr^ 
does  not  constitute  such  an  interest  in  the 
land  as  to  entitle  the  government  to  an 
injunction  restraining  the  railroad  com- 
pany from  constructing  it9  railroad  across 
the  lands  and  canals  embraced  in  the 
reclamation  project.  U.  S.  v.  Minidoka, 
etc.,  R.  Co.,  (C.  C.  Idaho  1910)  176  Fed. 
762. 

Transfer  for  church  and  cemetery  pur- 
poses.—  B.  entered  a  tract  of  public  land 
under  the  homestead  laws  of  the  United 
States,  and  gave  to  the  defendant,  pur- 
suant to  this  section,  a  contract  to  con- 
vey to  it  two  acres  of  the  tract  for  church 
and  cemetery  purposes.  B.,  by  an  ar- 
rangement with  G.,  relinquished  his  entry, 
and  G.  then  entered  the  tract  and  received . 
a  patent  therefor.  G.,  at  the  time  he  se- 
cured such  relinquishment,  had  notice  of 
the  contract,  and  agreed  to  carry  it  out. 
The  defendant  thereafter,  with  his  knowl- 
edge and  consent,  entered  into  the  pos- 
session of  the  two  acres,  and  made  val- 
uable and  permanent  improvements  there- 
on. It  was  held  that  G.  held  the  legal 
title  to  the  two  acres  in  trust  for  the 
defendant,  and  that  the  plaintiff  had 
notice  of  the  defendant's  rights  when  he 
acquired  the  tract.  Eimer  v,  Wellaand, 
(1904)  93  Minn.  444,  101  N.  W.  612. 

Transfer  of  water  flume. — Where  a  con- 
tract for  the  transfer  by  a  homesteader, 
before  final  proof,  of  a  water  flume  for 
power  purposes  to  generate  electricity  la 
void  and  not  subject  to  specific  perform- 
ance, that  the  original  contract  was  ex- 
tended and  ratified  after  final  proof  will 
not  make  it  enforceable,  since  the  orig- 
inal contract  is  the  basis  of  the  action, 
and  it  is  on  grounds  of  public  policy  that 
courts  refuse  to  specifically  enforce  such 
contracts.  Cascade  Public  Service  Corp. 
v.  Railsback,  (1910)  59  Wash.  376,  109 
Pac.  1062. 

Permitting  an  irrigation  ditch  across 
land  is  not  a  transfer  thereof  within  this 
section.  Methow  Cattle  Co.  v,  William's, 
(1911)  64  Wash.  457,  117  Pac.  239. 

This  Act  is  cited  in  U.  S.  v.  Minidoka, 
etc.,  R.  Co.,  (C.  C.  A.  9th  Cir.  1911)  190 
Fed.  491,  111  C.  C.  A.  323. 


An  Act  to  provide  for  fhe  publication  of  notices  of  contest  nnder  the 
homestead,  pre-emption,  and  tree-culture  laws  of  the  United  States. 

[Act  of  Jwne  3, 1878,  ch.  152,  20  Stat.  L.  91.] 

[Sbo.  1.]  [Publication  of  notices  of  contest.]  That  the  notices  of  con- 
test now  provided  by  law  under  the  homestead,  pre-emption  and  tree-cul- 
ture laws  of  the  United  States  sliall,  after  the  passage  of  this  act,  be 
printed  in  some  newspaper  printed  in  the  county  where  the  land  in  coU' 
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test  lies;  and  if  no  newspaper  be  printed  in  such  county,  then  in  the 
newspaper  printed  in  the  county  nearest  to  such  land.    [20  Stat,  L.  91,] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  §  4, 
Mpra,  p.  535,  and  the  timber-culture  laws  were  repealed  by  section  1  of  the  same  Act, 
w^p.  825. 


An  act  to  grant  additional  rights  to  homestead  settlers  on  public  lands 

within  railroad  limits 

[Act  of  March  3, 1879,  ch.  191,  20  Stat.  L.  472.] 

[Entries  within  limits  of  grants  to  or  in  aid  of  railroad  or  military 
rood  companies  —  additional  entries.  ]  That  from  and  after  the  passage 
of  this  act,  the  even  sections  within  the  limits  of  any  grant  of  public  lands 
to  any  railroad  company,  or  to  any  military  road  company,  or  to  any 
State  in  aid  of  any  railroad  or  military  road,  shall  be  open  to  settlers  under 
the  homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each 
settler,  and  any  person  who  has,  under  existing  laws,  taken  a  homestead 
on  any  even  section  within  the  limits  of  any  railroad  or  military  road  land- 
grant,  and  who,  by  e^cisting  laws  shall  have  been  restricted  to  eighty  acres, 
may  enter  under  the  homestead  laws  an  additional  eighty  acres  adjoining 
the  land  embraced  in  his  original  entry,  if  such  additional  land  be  subject 
to  entry  j  or  if  such  person  so  elect,  he  may  surrender  his  entry  to  the  United 
States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands  under  the 
homestead  laws  the  same  as  if  the  surrendered  entry  had  not  been  made. 
And  any  person  so  making  additional  entry  of  eighty  acres,  or  new  entry 
after  the  surrender  and  cancellation  of  his  original  entry,  shall  be  per- 
mitted so  to  do  without  payment  of  fees  and  commissions;  and  the  resi- 
dence and  cultivation  of  such  person  upon  and  of  the  land  embraced  in  his 
original  entry  shall  be  considered  residence  and  cultivation  for  the  same 
length  of  time  upon  and  of  the  land  embraced  in  his  additional  or  new 
entry,  and  shall  be  deducted  from  the  five  years'  residence  and  cultivation 
required  by  law:  Provided,  That  in  no  case  shall  patent  issue  upon  an 
additional  or  new  homestead  entry  under  this  act  until  the  person  has 
actually,  and  in  conformity  with  the  homestead  laws,  occupied,  resided 
upon,  and  cultivated  the  land  embraced  therein  at  least  one  year.  [20  Stat. 
I.  472.] 

Somewhat  similar  proyisions  were  made  by  the  Act  of  July  1,  1S7&,  ch.  60,  infra, 
p.  596. 

See  further  the  Act  of  May  6,  1886,  ch.  88,  infra,  p.  603. 


An  act  to  provide  additional  regulations  for  homestead  and  pre-emption 

entries  of  public  lands. 

[Act  of  March  3, 1879,  ch.  192,  20  Stat.  L.  472,] 

[Sec.  1.]  [Notice  of  intention  to  make  final  proof  —  publication.]  That 
before  final  proof  shall  be  submitted  by  any  person  claiming  to  enter  agri- 
ctdtural  lands  under  the  laws  providing  for  pre-emption  or  homestead 
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entries,  such  person  shall  file  with  the  register  of  the  proper  land-oflRee  a 
notice  of  his  or  her  intention  to  make  such  proof,  stating  therein  the 
description  of  lands  to  be  entered,  and  the  names  of  the  witnesses  by  whom 
the  necessary  facts  will  be  established.  Upon  the  filing  of  such  notice,  the 
register  shall  publish  a  notice,  that  such  application  has  been  made  once  a 
week  for  the  period  of  thirty  days,  in  a  newspaper  to  be  by  him  designated 
as  published  nearest  to  such  land,  and  he  shall  also  post  such  notice  in  some 
conspicuous  place  in  his  office  for  the  same  period.  Such  notice  shall  con- 
tain the  names  of  the  witnesses  as  stated  in  the  application.  At  the  expira- 
tion of  said  period  of  thirty  days,  the  claimant  shall  be  entitled  to  make 
proof  in  the  manner  heretofore  provided  by  law.  The  Secretary  of  the 
Interior  shall  make  all  necessary  rules  for  giving  effect  to  the  foregoing 
provisions.     [^0  Stat.  L,  472,] 

The  pre-emption  laws  were  repealed  by  Act  of  March  3,  1891,  ch.  561,  §  4,  supra, 
p.  535. 

Provisions  relating  to  the  construction  of  this  Act  were  made  by  the  Act  of  March 
2,  1889,  ch.  381,  §  7,  infra,  p.  604. 


An  act  to  grant  additional  rights  to  homestead  settlers  on  public  lands 
within  railroad  limits  in  the  States  of  Missouri  and  Arkansas. 

[Act  of  July  1,  1879,  ch.  60,  21  Stat.  L.  46.] 

[Entries  within  limits  of  grants  to  or  in  aid  of  railroads  in  Missouri 
and  Arkansas  —  additional  entries.]  That  from  and  after  the  passage 
of  this  act  the  odd  sections  within  the  limits  of  any  grant  of  public  lauds  to 
any  railroad  company  in  the  States  of  Missouri  and  Arkansas,  or  to  such 
States  respectively,  in  aid  of  any  railroad  where  the  even  sections  have 
been  granted  to  and  received  by  any  railroad  company  or  by  such  States 
respectively  in  aid  of  any  railroad  shall  be  open  to  settlers  under  the  home- 
stead laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler ;  and 
any  person  who  has  under  existing  laws  taken  a  homestead  on  any  section 
within  the  limits  of  any  railroad  grant  in  said  States,  and  who  by  existing 
laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  home- 
stead laws  an  additional  eighty  acres  adjoining  the  land  embraced  in  his 
original  entry,  if  such  additional  land  be  subject  to  entry ;  or  if  such  per- 
son so  select,  he  may  surrender  his  entry  to  the  United  States  for  cancella- 
tion, and  thereupon  be  entitled  to  enter  lands  under  the  homestead  laws 
the  same  as  if  the  surrendered  entry  had  not  been  made.  And  any  person 
so  making  additional  entry  of  eighty  acres,  or  new  entry  after  the  cancella- 
tion of  his  original  entry,  shall  be  permitted  to  do  so  without  payment  of 
fees  or  commissions ;  and  the  residence  of  such  person  upon  and  cultivation 
of  the  land  embraced  in  his  original  entry  shall  be  considered  residence 
and  cultivation  for  the  same  length  of  time  upon  and  of  the  land  embraced 
in  his  additional  or  new  entry,  and  shall  be  deducted  from  the  five  years' 
residence  and  cultivation  required  by  law :  Provided,  That  in  no  case  shall 
patent  issue  upon  an  additional  or  new  homestead  entry  under  this  act 
until  the  person  has  actually,  and  in  conformity  with  the  homestead  laws, . 
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occupied,  resided  upon,  and  cultivated  the  land  embraced  therein  at  least 
one  year.    [21  Stat  L.  46.] 

See  further  the  Act  of  March  3,  187^,  ch.  191,  supra,  p.  695,  and  the  Act  of  May  6, 
1886,  ch.  88,  infra,  p.  603. 


An  act  for  the  relief  of  settlers  on  the  public  lands  in  districts  subject  to 

grasshopper  incursions. 

[Act  of  Jidy  1,  1879,  ch,  63,  21  Stat  L.  48.] 

[Sec.  1.]  [Leave  of  absence  where  crops  injured  by  grasshoppers.] 
That  it  shall  be  lawful  for  homestead  and  pre-emption  settlers  on  the  public 
lands,  and  in  all  eases  where  pre-emptions  are  authorized  by  law,  where 
crops  have  been  or  may  be  destroyed  or  seriously  injured  by  grasshoppers, 
to  leave  and  be  absent  from  said  lands,  under  such  rules  and  regulations, 
as  to  proof  of  the  same,  as  the  Commissioner  of  the  General  Land  Office 
shall  prescribe ;  but  in  no  case  shall  such  absence  extend  beyond  one  year 
continuously ;  and  during  such  absence  no  adverse  rights  shall'  attach  to 
said  lands,  such  settlers  being  allowed  to  resume  and  perfect  their  settle- 
ment as  though  no  such  absence  had  occurred.    [21  SttU.  L.  48.] 

Section  2  of  this  Act  extend<ed  for  one  year,  the  time'  for  making  final  proof  and 
payment  on  pre-emption  claims. 

The  reference  to  pre-emption  settlers  in  said  section,  and  in  the  text,  became 
boperative  by  the  repeal  of  the  pre-emption  laws  by  the  Act  of  March  3,  1891,  ch.  561, 
f  4,  supra,  p.*  635. 

Further  provisions  relating  to  leaves  of  absence  were  made  by  the  Act  of  March  2, 
1889.  ch.  381,  §  3,  infra,  p.  603. 

Previous  Acts  permitting  absence  of  settlers  in  specified  years  on  account  of  injury 
by  grasshoppers  are  as  follows:  Act  of  June  18,  1874,  ch.  308,  18  Stat.  L.  81;  Act  of 
Dec.  28,  1874,  ch.  10,  18  Stat.  L.  2fl4;  Act  of  May  20,  1876,  ch.  102,  19  Stat.  L.  54; 
Act  of  June  19,  1876,  ch.  134,  19  Stat.  L.  59;  Act. of  March  3,  1877,  ch.  127,  19  Stat. 
L.  405;  Act  of  June  1,  1878,  ch.  148,  20  Stat.  L.  88;  Act  of  June  14,  1878,  ch.  190,  20 
Stat  L.  113. 


An  act  for  the  relief  of  settlers  on  public  lands. 

[Act  of  May  14,  1880,  ch.  89,  21  Stat.  L.  140.] 

[Sec.  1.]  [Relinquishment  of  claim  —  land  open  to  entry.]  That  when 
a  pre-emption,  homestead,  or  timber  culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local  land-office,  the  land  covered  by  such 
claim  shall  be  held  as  open  to  settlement  and  entry  without  further  action 
on  the  part  of  the  Commissioner  of  the  General  Land  Office.  [21  Stat.  L. 
140.] 

The  pre-emption  laws,  to  which  reference  is  made  in  the  text,  were  repealed  by  the 
Act  of  March  3,  1891,  ch.  561,  §  4,  supra,  p.  535,  and  the  timber- culture  laws  were 
repealed  by  section  1  of  the  same  Act,  infra,  p.  825. 

Voluntary  reliiiquishmeiit  prior  to  this  practice  of  the  land  department  to  dis- 

Act— 'Although  there  was  no  provision  of  claim  and  relinquish  all   interest  in  his 

law  prior  to  the  passage  of  this  Act  for  a  entry  under  the  provisions  of  R.  S.  sec. 

▼olnntary  relinquishment  of  lands  entered  2207,   supra,   p.   o81.     Upon   such  volun- 

tmder  the  homestead  laws,  an   entryman  tary  relinquishment,  the  land  department 

lud  a  right  recognized  by  the  uniform  was  authorized  to  cancel  the  entry  and 
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restore  the  land  to  the  public  domaixii  as 
by  the  act  of  relinquisnment  the  home- 
stead entry  no  longer  remained  a  sub- 
sisting entry  sufficient  to  constitute  such 
an  appropriation  of  the  tract  as  to  segre- 
gate it  from  the  public  domain.     Keane 


I?.  Brygger,  (1896)  160  U.  S.  276,  16  S. 
Ct.  278,  40  U.  S.  (L.  ed.)  426;  Keane  vl 
Brygger,  (1891)  3  Waah.  338,  28  Pac 
6S3. 

This  section  is  dted  in  Dohr  r.   Wolf- 
gang, (1912)   151  Wis.  95,  138  N.  W.  75. 


Sec.  2.  [Notice  to  contestant  of  cancellation  of  claim — preference 
right  to  entry  —  death  of  contestant.]  In  all  cases  where  any  person  has 
contested,  paid  the  land-oflBce  fees,  and  procured  the  cancellation  of  any 
pre-emption,  homestead,  or  timber-culture  entry,  he  shall  be  notified  by 
the  register  of  the  land  oflSce  of  the  district  in  which  such  land  is  situated 
of  such  cancellation,  and  shall  be  allowed  thirty  days  from  date  of  such 
notice  to  enter  said  lands:  Provided,  That  said  register  shall  be  entitled 
to  a  fee  of  one  dollar  for  the  giving  of  such  notice,  to  be  paid  by  the  con- 
testant and  not  to  be  reported :  Provided  further,  That  should  any  such 
person  who  has  initiated  a  contest  die  before  the  final  termination  of  the 
same,  said  contest  shall  not  abate  by  reason  thereof,  but  his  heirs  who  are 
citizens  of  the  United  States,  may  continue  the  prosecution  under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  and 
said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  contestant 
would  have  been  if  his  death  had  not  occurred.  [21  8iat,  L.  141,  as 
amended  by  27  Stat,  L,  270,] 

This  section  was  amended  to  read  as  above  bv  the  Act  of  July  26,  1892,  ch.  251,  27 
Stat.  L.  270.  The  amendment  consists  in  the  addition  of  all  matter  following  the  first 
proviso. 

As  to  the  repeal  of  the  pre-emption  and  timber-culture  laws  see  the  note  to  the 
preceding  section  1  of  this  Act. 

The  provision  of  the  text  that  the  fee  for  giving  notice  of  cancellation  shall  not  be 
reported,  has  been  superseded  by  the  Act  of  March  4,  1911,  ch.  261,  §  2,  supra,  p.  528. 


When  cancellation  becomes  effective. — 
Pending  an  appeal  from  a  decision  can- 
celing a  land  entry  the  cancellation  is 
not  defective,  and  the  notice  is  not  given 
until  the  decision  is  affirmed  on  the  ap- 

Seal.  The  contestant  then  has  thirty 
ays  within  which  to  make  a  preferential 
entry.  Edwards  v,  U.  S.,  (C.  C.  A.  9th 
Cir.  1915)  223  Fed.  309,  138  C  C.  A. 
551. 

To  whom  right  of  entry  enures. —  The 
right  of  entry  given  by  this  section  enures 
to  the  benefit  of  one  who,  by  his  contest, 
induced  the  relinquishment  in  the  local 
land  office  of  a  homestead  entry  of  land 
in  Oklahoma  territory  prima  facie  valid, 
but  made  by  one  in  fact  disqualified  to 


make  the  entry,  although  a  settlement 
was  made  intermediate  the  homestead 
entry  and  the  initiation  of  the  contest, 
since  such  entry,  though  ineffectual  to 
vest  any  rights  in  the  entryman,  was  suffi- 
cient to  prevent  the  acquisition  of  home- 
stead rights  by  another  until  it  had  been 
set  aside.  Hodges  r.  Colcord,  (1904)  193 
U.  S.  192,  24  S.  Ct.  433,  48  U.  S.  (L.  ed.) 
677,  aprming  (1902)  12  Okla.  313,  70 
Pao.  383. 

Not  applicable  to  stone  and  timber 
claims. —  This  section  has  no  application 
to  land  sought  to  bepurchaeed  as  a  stone 
and  timber  claim.  Howell  v,  Sappin^ton, 
(C.  C.  Ore.  1908)   165  Fed.  944. 


Sec.  3.  [Time  to  file  homestead  application  and  perfect  entry — effect 
of  marriage  of  entrywoman  —  preference  rights  to  settlers  on  certain 
lands  —  time  for  making  entries.]  That  any  settler  who  has  settled,  or 
who  shall  hereafter  settle,  on  any  of  the  public  lands  of  the  United  States, 
whether  surveyed  or  unsurveyed,  with  the  intention  of  claiming  the  same 
under  the  homestead  laws,  shall  be  allowed  the  same  time  to  file  his  home- 
stead application  and  perfect  his  original  entry  in  the  United  States  land- 


PUBLIC  LANDS  599 

office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their 
claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement, 
the  same  as  if  he  settled  under  the  pre-emption  laws. 

Where  an  unmarried  woman  who  has  heretofore  settled,  or  may  hereafter 
settle,  upon  a  tract  of  public  land,  improved,  established,  and  maintained 
a  bona  fide  residence  thereon,  with  the  intention  of  appropriating  the  same 
for  a  home,  subject  to  the  homestead  law,  and  has  married,  or  shall  here- 
after marry,  before  making  entry  of  said  land,  or  before  making  applica- 
tion to  enter  said  land,  she  shall  not  on  account  of  her  marriage  forfeit  her 
right  to  make  entry  and  receive  patent  for  the  land :  Promdedy  That  she 
does  not  abandon  her  residence  on  said  land,  and  is  otherwise  qualified  to 
make  homestead  entry :  Provided  further,  That  the  man  whom  she  marries 
is  not,  at  the  time  of  their  marriage,  claiming  a  separate  tract  of  land  under 
the  homestead  law.  That  this  Act  shall  be  applicable  to  all  unpatented 
lands  claimed  by  such  entrywoman  at  the  date  of  passage.  Provided,  That 
any  settler  upon  lands  designated  by  the  Secretary  of  the  Literior  as  sub- 
ject to  the  provisions  of  sections  one  to  five  of  the  enlarged  homestead 
Acts  of  February  nineteenth,  nineteen  hundred  and  nine  (Thirty-fifth 
Statutes  at  Large,  page  six  hundred  and  thirty-nine),  and  June  seven- 
teenth, nineteen  hundred  and  ten.  (Thirty-sixth  Statutes  at  Large,  page 
five  hundred  and  thirty-one),  shall  be  entitled  to  the  preference  right  of 
entry  accorded  by  this  section,  provided  he  shall  have  plainly  marked  the 
exterior  boundaries  of  the  lands  claimed  as  his  homestead :  And  provided 
further.  That  after  the  designation  by  the  Secretary  of  the  Interior  of  pub- 
lic lands  for  entry  under  the  nonresidence  provisions  of  the  enlarged  home- 
stead Acts  of  February  nineteenth,  nineteen  hundred  and  nine,  and  June 
seventeenth,  nineteen  hundred  and  ten,  any  person  who  shall  have  plainly 
marked  the  exterior  boundaries  of  the  lands  claimed  under  said  provisions 
of  law  and  made  valuable  improvements  thereon  shall  have  a  preference 
right  to  enter  the  lands  so  claimed  and  improved  at  any  time  within  three 
months  after  the  date  on  which  such  lands  become  subjects  to  entry ;  but 
such  right  shall  forfeit  unless  the  settler  or  claimant  under  the  provisions 
of  the  enlarged  homestead  Acts  shall  annually  cultivate  and  improve  the 
lands  in  the  form  and  manner  and  to  the  extent  therein  required  following 
date  of  initiation  of  his  claim  hereunder.  [21  Stat.  L.  141,  as  amended  ly 
31  Stat.  L.  683,  37  Stat.  L.  267.] 

Aa  originally  enacted,  this  section  contained  only  the  first  paragraph  of  the  text  as 
here  given.  It  was  first  amended  by  an  Act  of  June  6,  1900,  ch.  821,  by  adding  the 
provisions  beginning  with  the  words  "Where  an  unmarried  woman  who  has  hereto- 
fore settled/'  etc.,  and  ending  with  the  words  "  lands  claimed  by  such  entrywoman  at 
tiie  date  of  passage." 

It  was  again  amended  by  an  Act  of  Aug.  9,  1912,  ch.  280,  by  adding  the  provisions 
beginning  with  the  word  "Provided"  following  the  words  last  quoted,  to  the  end  of 
the  section  as  here  given. 

The  enlarged  homestead  Acts,  mentioned  in  this  section.  Act  of  Feb.  19,  1909,  ch. 
160,  and  Act  of  June  17,  1910,  ch.  298,  are  given  infra,  pp.  613,  616. 

Provisions  relating  to  the  homestead  entries  of  a  woman  who  subsequently  marries 
in  alien,  are  made  by  the  Act  of  Oct.  17,  1914,  ch.  325,  infra,  p.  622. 

Pnipose   of   statute. —  The    purpose  of  for  the  land.    Sproat  r.  Durland,  (1894) 

this  Act  is  to  permit  an  inceptive  right  2  Okla.  24,  35  Pac.  682,  886. 

to  be  obtained,  under  the  Homestead  Law,  Intervening  claims  defeated  by  relation, 

in  a  manner  other  than  by  filing  an  entry  —  Under  the  provisions   of   this   section 
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the  ruling  of  the  land  department  has 
been  that  if  tlie  homestead  settler  shall 
fully  comply  with  the  law  as  to  continuous 
residence  and  cultivation,  the  settlement 
defeats  all  claims  intervening  between  its 
date  and  the  date  of  the  filing  of  the 
homestead  entry;  and  in  making  final 
proof,  the  entryman's  five  years  of  resi- 
dence and. cultivation  will  commence  from 
the  date  of  actual  settlement.  Hence,  a 
homestead  entryman's  riparian  rights  in 
a  stream  running  across  the  land  home- 
steaded,  attach  from  the  date  of  his  settle- 
ment, provided  he  complies  with  the  law 
and  obtains  a  patent  for  the  land,  and 
when  such  patent  is  issued  it  relates  back 
to  the  date  of  the  settlement  so  as  to  cut 
off  adverse  claims  of  a  right  to  divert  the 
water  arising  between  the  date  of  settle- 
ment and  the  issuance  of  the  patent. 
Sturr  V.  Beck,  (1890)  133  U.  S.  641,  10 
8.  Ct.  360,  33  U  S.  (L.  ed.)  761;  Faifll 
v.  Cooke,  (1890)  10  Ore.  455,  26  Pac.  662, 
20  A.  S.  R.  836. 

Relation  back  of  contestant's  rights. — 
"A  contestant  for  a  preference  right  has 
no  right  under  the  law  to  occupy  the  land 
a«  against  the  entryman,  but  when  the 
entry  is  canceled  as  the  result  of  his 
contest  and  the  preference  right  is 
awarded  under  the  Act  of  Congress  of 
May  14,  1880,  his  rights  relate  back  to  the 
initiation  of  his  contest,  and  no  settle- 
ment made  on  the  land  or  contest  initiated 
subsequent  to  the  initiation  of  his  contest 
can  defeat  his  right  to  enter  the  land  or 
take  from  him  the  right  to  posseesion,  if 
he  follows  up  his  right  and  makes  the 
homestead  entry  within  the  time  allowed 
by  law."  Reaves  t\  Oliver,  (1896)  3 
Okla,  62,  41  Pac.  363. 

Respective  rights  of  entryman  and  mere 
settler. — Where  a  person  settled  on  a  tract 
of  land  under  the  provisions  of  this  Act 
and  subsequently  another  person  made  a 
homestead  entry*  at  the  local  land  office 
of  said  tract  of  land,  and  thereafter  the 
settler,  in  the  absence  of  the  district 
judge,  obtained  of  the  county  probate 
judge  an  order  restraining  the  entryman 
from  settling  on  and  improving  the  land 
in  dispute,  whereupon  the  entryman  filed 
a  motion  in  the  District  Court  to  dissolve 
the  temporary  restraining  order  issued  by 
the  probate  judge,  and  such  motion  was 
allowed  and  the  restraining  order  dis- 
solved, it  was  held  that  it  was  not  error 
to  dissolve  such  restraining  order,  for  the 
reason  that  the  entryman  had  a  right  to 
tlie  joint  use  and  occupancy  of  the  land 
until  such  time  as  the  land  department 
should  determine  which  of  the  contest- 
ants was  entitled  under  the  Homestead 
Law  to  the  land  in  dispute.  Littleiield 
r.  Todd,  (1895)  3  Okla.  1,  42  Pac.  10. 

Act  applies  only  to  land  included  in  pub- 
lic domain. —  The  only  settlers  upon  whom 
this  section  confers  any  rights  are  settlers 


"  upon  any  of  the  public  lands  of  the 
United  States."  Hence,  where  a  person, 
after  certain  land  had  been  granted  by  the 
United  States  to  a  state,  did  acts  that 
would  have  amounted  to  a  settlement  if 
the  land  had  been  open  to  settlement,  but 
after  the  land  was  restored  to  the  pub- 
lic domain  he  did  nothing  which  amounted 
to  a  settlement,  it  was  held  that  he  could 
take  no  benefit  under  the  provisions  of 
this  Act,  as  the  land  was  not  part  of  the 
public  domain  at  the  time  of  its  attempted 
settlement.  Edwards  i\  Begole,  (C.  C. 
A.  6th  Cir.  1903)  121  Fed.  1,  57  C.  C  A. 
246. 

Land  withdrawn  before  passage  of  Act 
— The  mere  occupation  of  the  public  land 
for  the  purpose  of  subsequently  entering 
the  same  as  a  homestead,  but  without 
actually  making  such  entry  until  after 
lands  are  withdra^vn  from  entry  by  order 
of  the  Secretary  of  the  Interior,  gives  the 
occupant  no  right  to  obtain  the  title 
under  the  provisions  of  this  section  after 
such  withorawal,  where  the  withdrawal 
was  made  before  the  passage  of  this  sec- 
tion, ^laddox  t*.  Burnham,  (1895)  156 
U.  S.  544,  15  S.  Ct.  44S,  39  U.  S.  (L.  ed.) 
527;  Northern  Pac.  R.  Coi  v.  Nelson, 
(1900)  22  Wash.  521,  61  Pac.  703. 

No  vested  interest  in  the  land  is  ob- 
tained by  the  settler  until  he  has  fully 
complied  with  the  provisions  of  the  Home- 
stead Law  and  submitted  proof  at  the 
local  office.  Prior  to  that  time  his  right 
is  essentially  inchoate  and  exclusively 
within  the  operation  of  the  laws  of  the 
United  States.  Wadkins  v.  Producers  Oil 
Co.,  (1913)  227  U.  S.  368,  33  S.  Ct.  380, 
57  U.  S.  (L.  ed.)  651. 

The  failure  to  file  an  application  within 
the  statutory  time  does  not  affect  the 
settler's  right,  except  as  against  another 
claimant  who  has  acquired  or  initiated 
some  right  before  the  at)plication  is  in 
fact  made.  Trodick  v.  Northern  Pac.  R. 
Co.,  (C.  C.  A.  9th  Cir.  1908)  164  Fed. 
913,  90  C.  C.  A.  653. 

Right  of  possession  protected. —  Any 
person  qualified  can  lawfully  settle  upon 
unsurveyed  public  lands,  and,  if  such  set- 
tlement is  made  with  the  intent  of  claim- 
ing the  lands  under  such  Homestead  Law, 
such  settler  acquires  a  prior  right  to  file 
thereon  which  carries  with  it  the  right 
to  possession  and  to  be  protected  in  his 
right  of  possession  when  unlawfully  dis- 
turbed by  another,  and  a  court  of  equity 
has  jurisdiction  of  a  suit  of  which  the 
subject-matter  is  the  right  to  the  pos- 
session of  the  land  claimed.  Huffman  r. 
Smyth,  (1006)  47  Ore.  573,  84  Pac.  80, 
114  A.  S.  R.  938,  8  Ann.  Cas.  678. 

No  right  of  action  accrues  to  a  suc- 
cessful  contestant  of  a  homestead  entry 
for  unlawful  detainer  until  the  entry  is 
canceled.  Bilvcu  r.  Pilcher,  (1905)'  16 
Okla.  228,  S3  Pac.  546. 
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An  act  to  provide  for  issuing  patents  for  publie  lands  claimed  under  the 
pre-emption  and  homestead  laws  in  cases  where  the  claimants  have 
become  insane. 

[Act  of  June  8,  1880,  ch,  136,  21  Stat.  L.  16€,] 

• 

[Perfection  of  claims  of  settlers  becoming  insane.]  That  in  all  cases  in 
which  parties  who  regularly  initiated  claims  to  public  lands  as  settlers 
thereon  according  to  the  provisions  of  the  pre-emption  or  homestead  laws, 
have  become  insane  or  shall  hereafter  become  insane  before  the  expiration 
of  the  time  during  which  their  residence,  cultivation,  or  improvement  of 
the  land  claimed  by  them  is  required  by  law  to  be  continued  in  order  to 
entitle  them  to  make  the  proper  proof  and  perfect  their  claims,  it  shall 
be  lawful  for  the  required  proof  and  payment  to  be  made  for  their  benefit 
by  any  person  who  may  be  legally  authorized  to  act  for  them  during  their 
disability,  and  thereupon  their  claims  shall  be  confirmed  and  patented,^ 
provided  it  shall  be  shown  by  proof  satisfactory  to  the  Commissioner  of 
the  General  Land  Office  that  the  parties  complied  in  good  faith  with  the 
l^al  requirements  up  to  the  time  of  their  becoming  insane,  and  the  require- 
ment in  homestead  entries  of  an  affidavit  of  allegiance  by  the  applicant 
in  certain  cases  as  a  prerequisite  to  the  issuing  of  the  patents  shall  be  dis- 
pensed with  so  far  as  regards  such  insane  parties.     [21  Stat,  L.  166,] 

The  pre-emption  lawa  were  repealed  by  Act  of  March  3,  1891,  ch.  561,  i  4,  supra, 
p.  535. 


An  act  for  the  relief  of  certain  settlers  on  the  public  lands,  and  to  pro- 
vide for  the  repayment  of  certain  fees,  purchase  money  and  conunis- 
sions  paid  on  void  entries  of  public  lands. 

[Act  of  June  16, 1880,  ch.  244,  21  Stat.  L.  287.] 

[Seo.  1.]  [Befund  of  fees,  etc.,  for  ca9celed  entries  of  soldiers'  and 
sailors'  homesteads.]  That  in  all  cases  where  it  shall,  upon  due  proof  being 
made,  appear  to  the  satisfaction  of  the  Secretary  of  the  Interior  that  inno- 
cent parties  have  paid  the  fees  and  commissions  and  excess  payments 
required  upon  the  location  of  claims  under  the  act  entitled  '*An  act  to 
amend  an  act  entitled  'An  act  to  enable  honorably  discharged  soldiers  and 
sailors,  their  widows  and  orphan  children,  to  acquire  homesteads  on  the 
public  lands  of  the  United  States  ',  and  amendments  thereto  ",  approved 
March  third  eighteen  hundred  and  seventy-three,  and  now  incorporated  in 
section  twenty-three  hundred  and  six  of  the  Revised  Statutes  of  the  United 
States,  which  said  claims  were,  after  such  location,  found  to  be  fraudulent 
and  void,  and  the  entries  or  locations  made  thereon  canceled,  the  Secretary 
of  the  Interior  is  authorized  to  repay  to  such  innocent  parties  the  fees  and 
commissions,  and  excess  payments  paid  by  them,  upon  the  surrender  of  the 
receipts  issued  therefor  by  the  receivers  of  public  moneys,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  and  shall  be  payable  out  of  the 
appropriation  to  refund  purchase-money  on  lands  erroneously  sold  by  the 
United  States.    [21  Stat  L.  287,] 

R.  8.  sec.  2306  mentioned  in  the  text  is  given  supra  p.  588. 
See  further  the  Res.  of  April  18,  1904,  No.  25,  infra,  p.  610. 
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Liberal  construction. — ^This  Act  proceeds 
upon  equitable  principles  and  is  intended 
to  be  administered  accordingly.  Like 
other  highly  remedial  statutes,  it  should 
be  interpreted  with  appropriate  regard  to 
the  spirit  which  prompt^  it.  U.  S.  v, 
Colorado  Anthracite  Co.,  (1912)  225  U. 
S.  &19,  32  S.  Ct.  ei7,  6«  U.  S.  (Lu  ed.> 
1063. 


Award  by  secretary  not  subject  to  re- 
view.— The  Secretary  of  the  Interior  is 
authorized  by  this  section  '*  to  repay  to 
such  innocent  parties  the  fees  and  com- 
missions and  excess  payments  paid  by 
them,"  and  his  award  is  not  subject  to 
the  approval  or  review  of  the  accounting 
officers.  Denny  v.  U.  S,,  (1910)  45  Ct.  CL 
162. 


Sec.  2.  [Befund  of  fees,  etc.,  where  entries  canceled  or  not  conflrmed, 
or  double  price  paid.]  In  all  cases  where  homestead  or  timber-culture  or 
desert-laud  entries  or  other  entries  of  public  lands  have  heretofore  or  shall 
hereafter  be  canceled  for  conflict,  or  where,  from  any  cause,  the  entry  has 
been  erroneously  allowed  and  cannot  be  confirmed,  the  Secretary  of  the 
Interior  shall  cause  to  be  repaid  to  the  person  who  made  such  entry,  or  to 
his  heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase  money, 
and  excesses  paid  upon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land, 
whenever  such  entry  shall  have  been  duly  canceled  by  the  Commissioner 
of  the  Oeneral  Land  OflSce,  and  iii  all  cases  where  parties  have  paid  double- 
minimum  price  for  land  which  has  afterwards  been  found  not  to  be  within 
the  limits  of  a  railroad  land  grant,  the  excess  of  one  dollar  and  twenty-five 
cents  per  acre  shall  in  like  manner  be  repaid  to  the  purchaser  thereof,  or  to 
his  heirs  or  assigns.    [21  Stat.  L.  287.] 

The  timber-culture  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  §  1, 
infra,  p.  825. 


"Aasigns.'' —  It  is  settled  that  an  assign, 
within  the  meaning  of  this  Act,  is  one 
who  becomes  invested  with  the  entryman's 
right  in  the  land  through  some  voluntary 
act  of  his.  U.  S.  v.  Colorado  Anthracite 
Co.,  (1912)  225  U.  S.  219,  32  8.  Ct  617, 
56  U.  S.  (L.  ed,)   1063. 

Claims  for  improvements  and  taxas. — 
As  an  effect  of  the  cancellation  of  patents 
to  public  lands,  the  lands  in  question 
must  be  considered  as  having  been  con- 
tinuously the  public  property  of  the 
United  States,  and  therefore  the  United 
.States  cannot  be  held  to  pay  either  for 
improvements  made  upon  such  lands  or 
to  repay  taxes  levied  and  paid  imder  the 
authority  of  a  state.  Bradford  t\  U.  S., 
(C.  C.  A.  5th  Cir.  1915)  222  Fed.  258,  138 
C.  C.  A.  69. 

A  mortgagee,  who  has  foreclosed  his 
mortgage  and  purchased  the  mortgaged 
property  at  sheriff's  sale  under  a  decree  of 
the  court,  is  an  "  assign "  within  the 
meaning  of  this  section.  U.  S.  f.  Com- 
monwealth Title  Ins.,  etc.,  Co.,  (1904) 
193  U.  8.  651,  24  S.  Ct.  546,  48  U.  S. 
(L.  ed.)  830,  affirming  (1902)  37  Ct.  CL 
532. 


A  surrender  of  the  duplicate  receipt  re- 
quired by  this  section,  as  a  condition  of 
the  repayment  of  the  purchase  price, 
where  an  entry  of  public  land  has  been 
canceled  for  conflict,  will  be  presumed 
from  a  finding  that  the  Secretary  of  the 
Interior  ordered  repayment  "  on  the  re- 
linquishment by  the  claimants  of  all  claim 
to  tihe  land  so  canceled,"  and  a  further 
finding  that  the  relinquishment  was  made 
'*  as  required  by  the  rules  and  regulations 
of  the  Land  Oflfioe."  U.  8.  v.  Common- 
wealth Title  Ins.,  etc.,  Co.,  (1904)  193 
U.  S.  651,  24  8.  Ct.  546,  48  U.  S.  (L.  ed.) 
830,  affirming   (1902)    37  Ct.  CI.  532. 

When  money  wiU  not  be  refunded. — 
Where  the  money  paid  to  the  defendants' 
officers  at  the  time  of  making  an  entry 
was  that  of  a  coal  company,  to  whom 
the  person  making  the  entry  had  pre- 
viously quitclaimed  the  land,  he  cannot 
maintain  an  action  to  recover  it  back 
under  this  section  though  the  entry  was 
subsequently  set  aside  by  the  Secretary  of 
the  Interior,  and  the  money  is  still  in  the 
treasury.  Stoiber  V.  U.  S.,  (1906)  41 
Ct.  CI.  269. 


Sec.  3.  [Appropriation.]  The  Secretary  of  the  Interior  is  authorized  to 
make  the  payments  herein  provided  for,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated.     [21  Stat.  L.  287 A 
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Sec.  4.  [Bnles  by  the  Commissioner — warrants  for  payments.]  The 
Commissioner  of  the  General  Land  OflRce  shall  make  all  necessary  rules, 
and  issue  all  necessary  instructions,  to  carry  the  provisions  of  this  act  into 
effect ;  and  for  the.  repayment  of  the  purchase  money  and  fees  herein  pro- 
vided for  the  Secretary  of  the  Interior  shall  draw  his  warrant  on  the 
Treasury  and  the  same  shall  be  paid  without  regard  to  the  date  of  the 
cancellation  of  the  entries.    [21  Stat  L,  287,] 


An  act  to  protect  homestead  settlers  within  railway  limits  and  for  other 

purposes. 

[Act  of  May  6, 1886,  ch.  88,  24  Stat,  L.  22.] 

[Patents  for  additional  entries  without  further  cost  or  proof.]  That  all 
homestead  settlers  on  public  lands  within  the  railway  limits  restricted  to 
less  than  one  hundred  and  sixty  acres  of  land,  who  have  heretofore  made 
or  may  hereafter  make  the  additional  entry  allowed  either  by  the  act 
approved  March  third,  eighteen  hundred  and  seventy-nine,  or  the  act 
approved  July  first,  eighteen  hundred  and  seventy-nine,  after  having  made 
final  proof  of  settlement  and  cultivation  under  the  original  entry,  shall  be 
entitled  to  have  the  lands  covered  by  the  additional  entry  patented  without 
any  further  cost  or  proof  of  settlement  and  cultivation.     [24  Stat.  L.  22.] 

The  Act  of  March  3,  1879,  ch.  191,  and  the  Act  of  July  1,  1879,  oh.  60,  mentioned 
in  the  text,  are  given  <upra,  pp.  59d,  596. 


Sec.  3.  [Leave  of  absence  on  account  of  failure  of  crops,  sickness,  or 
other  unavoidable  casualty.]  That  whenever  it  shall  be  made  to  appear 
to  the  register  and  receiver  of  any  public  land  office,  under  such  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe,  that  any  settler  upon 
the  public  domain  under  existing  law  is  unable  by  reason  of  a  total  or 
partial  destruction  or  failure  of  crops,  sickness,  or  other  unavoidable  casu- 
alty, to  secure  a  support  for  himself,  herself,  or  those  dependent  upon  him 
or  her  upon  the  lands  settled  upon,  then  such  register  and  receiver  may 
grant  to  such  settler  a  leave  of  absence  from  the  claim  upon  which  he 
or  she  has  filed  for  a  period  not  exceeding  one  year  at  any  one  time,  and 
such  settler  so  granted  leave  of  absence  shall  forfeit  no  rights  by  reason  of 
such  absence:  Provided,  That  the  time  of  such  actual  absence  shall  not 
be  deducted  from  the  actual  residence  required  by  law.  That  if  any  such 
settler  has  heretofore  forfeited  his  or  her  entry  for  any  of  said  reasons, 
such  person  shall  be  permitted  to  make  entrj*^  of,  not  to  exceed  a  quarter 
section  on  any  public  land  subject  to  entry  under  the  homestead  law,  and 
to  perfect  title  to  the  same  under  the  same  conditions  in  every  respect  as  if 
he  had  not  made  the  former  entry.  [25  Stat,  L,  854,  as  amended  hy  28 
Stat.  L,  599,] 

The  preceding  section  3  and  the  foHowing  sections  6  and  7  are  from  an  Act  of  March 
2,  1889,  eh.  381,  entitled  "An  Act  to  withdraw  certain  public  lands  from  private  entry, 
wd  for  other  purposes/' 
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This  section  was  amended  by  an  Act  of  Bee.  29,  1894,  eh.  14,  by  adding  the  closing 
provision  beginning  with  the  words  "  That  if  any  such  settler  has  heretofore  forfeited/' 
etc.,  to  the  end  of  the  section  as  here  given. 

Earlier  provisions  relating  to  leaves  of  absence  were  made  by  the  Act  of  July  1, 
1879,  ch.  63,  i  1,  supra,  p.  597. 

Sec.  6.  [Additional  entry  after  final  proof  up  to  one  quarter-seotion 
in  the  aggregate.]  That  every  person  entitled,  under  the  provisions  of  the 
homestead  laws,  to  enter  a  homestead,  who  has  heretofore  complied  with  or 
who  shall  hereafter  comply  with  the  conditions  of  said  laws,  and  who  shall 
have  made  his  final  proof  thereunder  for  a  quantity  of  land  less  than  one 
hundred  and  sixty  acres  and  received  the  receiver's  final  receipt  therefor, 
shall  be  entitled  under  said  laws  to  enter  as  a  personal  right,  and  not 
assignable,  by  legal  subdivisions  of  the  public  lands  of  the  United  Stafjes 
subject  to  homestead  entry,  so  much  additional  land  as  added  to  the  quan- 
tity previously  so  entered  by  him  shall  not  exceed  one  hunclred  and  sixty 
acres :  Provided,  That  in  no  case  shall  patent  issue  for  the  land  covered  by 
such  additional  entry  until  the  person  making  such  additional  entry  shall 
have  actually  and  in  conformity  with  the  homestead  laws  resided  upon 
and  cultivated  the  lands  so  additionally  entered  and  otherwise  fully  com- 
plied with  such  laws:  Provided,  also,  That  this  section  shall  not  be  con- 
strued as  affecting  any  rights  as  to  location  of  soldiers  certificates  hereto- 
fore issued  imder  section  two  thousand  three  hundred  and  six  of  the 
Revised  Statutes.    [25  Stat  L.  854.] 

See  the  note  to  the  preceding  section  3  of  this  Act. 

R.  S.  sec.  2306  mentioned  in  the  text  ifl  given  supra,  p.  588. 

See  further  the  Act  of  April  28,  1904,  ch.  1776,  f  2,  imfra,  p.  6101 

Seo.  7.  [(Jompleting  proof  extended  in  case  of  unavoidable  delay.] 

That  the  **  act  to  provide  additional  regulations  for  homestead  and  pre- 
emption entries  of  public  lands,"  approved  March  third,  eighteen  hundred 
and  seventy-nine,  shall  not  be  construed  to  forbid  the. taking  of  testimony 
for  final  proof  within  ten  days  following  the  day  advertised  as  upon  which 
such  final  proof  shall  be  made,  in  cases  where  accident  or  unavoidable  delays 
have  prevented  the  applicant  or  witnesses  from  making  such  proof  on  the 
date  specified.    [25  Stat.  L.  655.] 

See  the  note  to  section  3  of  this  Act,  stbpra,  p.  603. 

The  Act  of  March  3,  1879,  ch.  192,  mentioned  in  Uie  text,  is  given  supra,  p.  596. 


[Seo.  1.]  [Acquirement  of  title  under  land  laws  limited  to  320  acres.] 

•  •  •  No  person  who  shall  after  the  passage  of  this  act,  enter  upon  any 
of  the  public  lands  with  a  view  to  occupation,  entry  or  settlement  under 
any  of  the  land  laws  shall  be  permitted  to  acquire  title  to  more  than  three 
hundred  and  twenty  acres  in  the  aggregate,  under  all  of  said  laws,  but  this 
limitation  shall  not  operate  to  curtail  the  right  of  any  person  who  has 
heretofore  made  entry  or  settlement  on  the  public  lands,  or  whose  .occu- 
pation, entry  or  settlement,  is  validated  by  this  act.    [26  Stat.  L.  391.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  30,  1890,  ch.  837. 
See  R.  S.  sec.  2298  and  the  note  thereto,  supra,  p.  583. 

The  -provisions  of  the  text  were  limited  by  the  Act  of  March  3,  1891,  ch.  561,  {   17, 
given  in  the  second  paragraph  of  the  text  following. 
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Joint  resolution  to  extend  the  time  of  payment  to  settlers  on  the  public 

lands  in  certain  cases. 

[Res.  of  Sept  30,  1890,  No.  59,  26  Stat.  L.  €84.] 

[Extension  of  time  for  pajrments  when  prevented  by  failure  of  crops, 
etc.]  That  whenever  it  shall  appear  by  the  filing  of  such  evidence  in  the 
office  of  any  register  and  receiver  as  shall  be  prescribed  by  the  Secretary 
of  the  Interior  that  any  settler  on  the  public  lands,  by  reason  of  a  failure  of 
crops  for  which  he  is  in  no  wise  responsible,  is  unable  to  make  the  payment 
on  his  homestead  or  pre-emption  claim  required  by  law,  the  Commissioner 
of  the  General  Land  Office  is  hereby  authorized  to  extend  the  time  for  such 
payment  for  not  exceeding  one  year  from  the  date  when  the  same  becomes 
due.    [26  Stat,  L.  €84.] 

The  pre-emption  lawa  were  repealed  by  the  Act  of  March  3,  1891«  ch.  561,  {  4,  supra, 
p.  535. 


Sec.  17.  [Maximum  land  entries  not  to  include  mining  claims.]    •   •   • 

And  that  the  provision  of  **An  Act  making  appropriations  for  sundry 
civil  expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  ninety-one,  and  for  other  purposes,"  which  reads 
as  follows,  viz:  **  No  person  who  shall  after  the  passage  of  this  act  enter 
upon  any  of  the  public  lands  with  a  view  to  occupation,  entry,  or  settle- 
ment under  any  of  the  land  laws  shall  be  permitted  to  acquire  title  to  more 
than  three  hundred  and  twenty  acres  in  the  aggregate  under  all  said  laws,'* 
shall  be  construed  to  include  in  the  maximum  amount  of  lands  the  title  to 
which  is  permitted  to  be  acquired  by  one  person  only  agricultural  lands 
and  not  to  include  lands  entered  or  sought  to  be  entered  under  mineral 
land  laws.    [26  Stat.  L.  1101.] 

This  is  from  the  Act  of  March  3,  1891,  ch.  561,  "An  act  to  repeal  timber-culture 
laws,  and  for  other  purposes." 

A  preceding  provision  of  this  section,  omitted  here,  is  given  in  Watebs. 

The  provisions  of  the  Act  of  Aug.  30,  ISOO,  ch.  837,  §  1,  to  which  reference  is  made 
in  this  section,  are  given  in  the  second  preceding  paragraph  of  the  text. 


Purpose  of  statute  limiting  entries. — 
In  Shenk  t?.  Aumiller,  (W.  D.  Wash. 
1914)  217  Fed.  969,  it  was  contended  that 
it  was  the  intention  of  Congress,  in  this 
section,  to  exclude  from  the  operation  of 
the  Act  of  August  30,  1890  (see 
su^a,  p.  604),  all  lands  except  lands 
which  were  strictly  agricultural^  and 
that  the  word  "  agriculture "  was  used 
by  Congress  in  its  restricted  sense, 
and  that  it  applied  only  to  agricultural 
lands,  or  lands  capable  of  being  culti- 
vated and  planted  to  seed.  The  court 
said:  ''Reference  to  the  act  of  August 
30,  1890,  shows  that  Congress  excluded 
from  entry  or  settlement  *  under  any  of 
the  land  iau>8  ♦  *  *  more  than  320  acres 
in  the  aggregate  under  all  of  said  laws.* 
This  includes  every  classitication.  In  the 
construction  subsequently  placed  upon  this 
act  Congress  referred  to' only  two  classifi- 
cations of  land:  (a)  Agricultural  lands; 
and  (b)  mineral  lands.    The  primary  and 


general  rule  of  statutory  construction  is 
that  the  intent  of  the  lawmaker  must  be 
ascertained,  when  the  language  employed 
is  involved  and  the  intent  not  clearly 
expressed.  The  purpose  for  which  the 
act  under  consideration  is  enacted  being 
a  matter  of  first  importance  is  arriving 
at  the  solution  of  the  question  presented, 
I  think  it  is  proper  for  the  court  to  con- 
sider that  the  conditions  of  the  United 
States  with  relation  to  increase  of  popula- 
tion were  greatly  changed  in  1890  from 
the  conditions  existing  at  the  dates  of 
the  enactment  of  the  various  public  land 
laws,  and  that  the  spirit  of  the  adminis- 
tration of  the  public  land  laws  was  to 
benefit  the  many  and  not  the  few.  It  is 
common  knowledge  that  in  1890  the  pub- 
lic land  area  open  to  settlement  was  be- 
coming verv  limited.  It  appears  that 
Congress  adopted  a  new  policy  by  limit- 
ing the  number  of  acres  to  be  entered  by 
a  person  ^  under  any  of  the  land  lanos  ' 
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and  *  tmder  all  of  the  laws.*  Upon  the 
application  of  this  act  by  the  Interior  De- 
partment, limiting  the  right  of  acquisi- 
tion imder  all  of  the  Umd  laws  to  320 
acres,  including  mineral  landa>  Congress 
immediately  passed  the  act  of  March  3, 
1891.  It  had  been  the  settled  policy  of 
Congress  to  permit  acquisition  under  the 
mineral  land  laws  by  individuals  of  an 
unlimited  number  of  acres,  comprised 
within  various  claims  which  are  defined, 
and  the  prompt  passage  of  the  act  of 
March  3,  1891,  supra,  demonstrates  that 
it  had  not  intended  a  reversal  of  this 
w^ell-settled  policy  by  the  Act  of  August 
30,  1900,  supra.  The  only  lands  excluded 
by  the  act  of  March  3,  1891,  supra,  from 
tne  operation  of  the  act  of  August  30, 
1890,  supra,  are  mineral  lands.  As  an 
expression  of  the  viewpoint  from  which 
Congress  approached  the  subject  the  Hon- 


orable Secretary  of  the  Interior  (33  Land 
Dec.  Dept.  Int.  541,  supra)  says:  'The 
bill  had  been  sent  to  a  conference  cxim- 
mittee  of  the  two  houses,  and  in  the 
written  report  of  the  chairman  of  the 
House  committee,  it  is  stated:  "Section 
17  allows  mineral  .entries  in  addition  to 
the  maximum  allowance  of  320  acres  al- 
lowed under  existing  laws." '  The  exist- 
ing law  was  the  act  of  August  30,  1890, 
supra,  and  the  adoption  of  the  language 
by  the  conference  committee  in  which  the 
maximum  number  of  acres  was  limited 
to  320  acres  was  recognized  by  special 
reference  to  the  act  limiting  the  number 
of  acres  under  all  of  the  laws,  and  it 
seems  to  me  conclusive  that  t/ie  words 
*  agricultural  lands '  in  the  act  of  March 
3,  1891,  supra,  were  used  only  in  contra- 
distinction to  mineral' lands.'* 


[Invalid  soldiers'  additional  homestead  entries  may  be  commtited.] 

•  •  •  That  where  soldier's  additional  homestead  entries  have  been  made 
or  initiated  upon  certificate  of  the  Commissioner  of  the  General  Land  Office 
of  the  right  to  make  such  entry,  and  there  is  no  adverse  claimant,  and  such 
certificate  is  found  erroneous  or  invalid  for  any  cause,  the  purchaser  there- 
under, on  making  proof  of  such  purchase,  may  perfect  his  title  by  payment 
of  the  Government  price  for  the  land ;  but  no  person  shall  be  permitted  to 
acquire  more  than  one  hundred  and  sixty  acres  of  public  land  through  the 
location  of  any  such  certificate.     [27  Stat,  L,  593.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1893|  eh.  208. 

This  statute  confines  the  right  to  pur-  there  is  no  adverse  claimant,  and  the  de- 
chase  the  land  to  cases  where  homestead  partment  therefore  has  no  power  to  make 
entries  have  been  made  or  initiated  on  a  a  rule  cutting  oflf  the  right  of  an  adverse 
certificate  of  the  Commissioner  of  the  Gen-  claimant.  Robinson  r.  Lundrigan,  (O.  C. 
eral  Land  Office  of  the  right  to  make  A.  8th  Cir.  1910)  178  Fed.  230^  101  C.  C 
such  entry,  and  then  only  in  cases  where  A.  690. 


[Seo.  1.]  [Validation  of  sale  of  soldiers'  additional  homestead  certifi- 
cates.] •  •  •  That  all  soldiers'  additional  homestead  certificates  hereto- 
fore issued  under  the  rules  and  regulations  of  the  General  Land  OflSce  under 
section  twenty-three  hundred  and  six  of  the  Revised  Statutes  of  the  United 
States,  or  in  pursuance  of  the  decisions  or  instructions  of  the  Secretary 
of  the  Interior,  of  date  March  tenth,  eighteen  hundred  and  sevenly  seven, 
or  any  subsequent  decisions  or  instructions  of  the  Secretary  of  the 
Interior  or  the  Commissioner  of  the  General  Land  Office,  shall  be,  and  are 
hereby,  declared  to  be  valid,  notwithstanding  any  attempted  sale  or  transfer 
thereof ;  and  where  such  certificates  have  been  or  may  hereafter  be  sold  or 
transferred,  such  sale  or  transfer  shall  not  be  regarded  as  invalidating  the 
right,  but  the  same  shall  be  good  and  valid  in  the  hands  of  bona  fide  pur- 
chasers for  value;  and  all  entries  heretofore  or  hereafter  made  with  such 
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certificates  by  such  purchasers  shall  be  approved,  and  patent  shall  issue  in 
the  name  of  the  assignees.    [28  Stat.  L.  397.] 

Thie  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  801. 
B.  8.  sec  2306  mentioned  in  the  text  is  given  siipra,  p.  588. 


Sbc.  2.  [Oommutation  allowable  after  fourteen  months.]  That  all  com- 
mutations of  homestead  entries  shall  be  allowed  after  the  expiration  of 
fourteen  months  from  date  of  settlement.    [29  Stat.  L.  197.] 

The  foregoing  section  2,  and  the  following  sections  3  and  4,  are  from  an  Act  of 
June  3, 1896,  ch.  312,  entitled  "An  Act  Relating  to  commutations  of  homestead  entries, 
and  to  confirm  such  entries  when  commutation  proofs  were  received  by  local  land 
ofllcers  prematurely." 

The  first  section  of  this  Act  was  as  foUows: 

"That  whenever  it  shall  appear  to  the  Commissioner  of  the  General  LAnd  OfiSce 
that  an  error  has  heretofore  been  made  by  the  ofificers  of  any  local  land  office  in 
receiving  premature  commutation  proofs  under  the  homestead  laws,  and  that  there 
was  no  .fraud  practiced  by  the  entryman  in  making  such  proofs,  and  final  payment 
has  been  made  and  a  final  certificate  of  entry  has  been  issued  to  the  entryman,  and 
that  there  are  no  adverse  claimants  to  the  land  described  in  the  certificates  of  entry 
ishose  rights  originated  prior  to  making  such  final  proofs,  and  that  no  other  reason 
why  the  title  should  not  vest  in  the  entryman  exists  except  that  the  commutation 
was  made  less  than  fourteen  months  from  the  date  of  the  homestead  settlement,  and 
that  there  was  at  least  six  months'  actual  residence  in  good  faith  by  the  homestead 
entryman  on  the  land  prior  to  such  commutation,  such  certificates  of  entry  shall  be  in 
all  things  confirmed  to  the  entryman,  his  heirs,  and  legal  representatives,  as  of  the 
date  of  such  final  certificate  of  entry  and  a  patent  issue  thereon ;  and  the  title  so  pat- 
^ted  shall  inure  to  the  benefit  of  any  grantee  or  transferee  in  good  faith  of  such 
entryman  subsequent  to  the  date  of  such  final  certificate:  Provided,  That  this  Act 
shall  not  apply  to  commutation  and  homestead  entries  on  which  final  certificates 
have  been  issued,  and  which  have  heretofore  been  canceled  when  the  lands  made  vacant 
by  such  cancellation  have  been  reentered  under  the  homestead  Act." 

By  R.  S.  sec.  2301,  given  as  amended  supra,  p.  583,  commutation  was  allowed  on 
proof  of  settlement,  residence,  and  cultivation  for  the  period  of  fourteen  months  after 
the  date  of  entry. 

The  right  to  confirmation  under  this  *  Act  as  a  condition  of  the  right  to  corn- 
Act,  of  a  commutation  entry  under  the  mute  the  homestead  entry,  may  be  had 
homestead  laws,  which  was  only  invalid  any  time  before  commutation  and  need 
because  prematurely  made,  in  actual  ig-  not  be  subsequent  to  entry.  This  is  true 
norance  of  the  amendment  of  R.  S.  sec.  though  the  statute  requires  residence  by 
2301,  by  Act  March  3,  1891,  ch.  561,  26  the  homestead  "entryman."  The  courts 
Stat.  L.  1098,  supra,  p.  583,  is  not  de-  wiU  not  give  extraordinary  force  to  the 
feated  by  the  entryman's  subsequent  ef-  word  "  entryman "  by  holding  that  resi- 
forts  to  protect  his  grantees  by  taking  a  dence  by  an  entryman  can  exist  only  after 
reconveyance,  and  residing  again  upon  the  entry,  as  the  word  is  used  in  other  sec- 
land,  for  the  purpose  of  enabling  hira  to  tions  of  the  homestead  laws  as  merely 
make  proof  to  secure  the  title  for  them.  descriptive  of  the  persons  to  whom  the 
Hill  r.  McCord,  (1904)  195  U.  S.  395,  26  laws  apply.  McCord  v.  Hill,  (1901)  111 
8.  Ct.  96,  49  U.  S.  (L.  ed.)  261,  affirming  Wis.  499,  84  N.  W.  27,  85  N.  W.  146, 
(1903)    117  Wis.  306,  94  N.  W.  66.  87  N.  W.  481.    See  also  McCord  v.  Hill, 

Six  months'  residence  before  entry.—  (1903)   117  Wis.  306,  94  N.  W.  66. 
The  six  months'  residence  required  by  this 

Sec.  3.  [Repeal.]    That  all  Acts  and  parts  of  Acts  in  conflict  with  any 
of  the  provisions  of  this  Act  are  hereby  repealed.    [29  Stat.  L.  197.] 
See  the  note  to  the  preceding  section  2  of  this  Act. 

Sec.  4.  [Effect.]  That  this  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  approval.    [29  Stat.  L.  197.] 

See  the  note  to  section  2  of  this  Act,  supra,  this  page. 
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An  Act  For  the  protection  of  homestead  settlers  who  enter  the  military 
or  naval  service  of  the  United  States  in  time  of  war. 

[Act  of  June  16,  1898,  ch.  458,  30  Stat.  L,  473,] 

[Service  in  Army,  Navy,  or  Marine  Corps  equivalent  to  residence,  etc.] 

That  in  every  case  in  which  a  settler  on  the  public  land  of  the  United  States 
under  the  homestead  laws  enlists  or  is  actually  engaged  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States  as  private  soldier,  officer,  seaman,  or 
marine,  during  the  existing  war  with  Spain,  or  during  any  other  war  in 
which  the  United  States  may  be  engaged,  his  services  therein  shall,  in  the 
administration  of  the  homestead  laws,  be  construed  to  be  equivalent  to  all 
intents  and  purposes  to  residence  and  cultivation  for  the  same  lenprth 
of  time  upon  the  tract  entered  or  settled  upon;  and  hereafter  no  contest 
shall  be  initiated  on  the  ground  of  abandonment,  nor  allegation  of  abandon- 
ment sustained  against  any  such  settler,  unless  it  shall  be  alleged  in  the 
preliminary  affidavit  or  affidavits  of  contest,  and  proved  at  the  hearing  in 
cases  hereafter  initiated,  that  the  settler's  alleged  absence  from  the  land 
was  not  due  to  his  employment  in  such  service:  Provided,  That  if  such 
settler  shall  be  discharged  on  account  of  wounds  received  or  disability 
incurred  in  the  line  of  duty,  then  the  term  of  his  enlistment  shall  be 
deducted  from  the  required  length  of  residence  without  reference  to  the 
time  of  actual  service:  Provided  further,  That  no  patent  shall  issue  to 
any  homestead  settler  who  has  not  resided  upon,  improved,  and  cultivated 
his  homestead  for  a  period  of  at  least  one  year  after  he  shall  have  com- 
menced his  improvements.     [30  Stat.  L.  473.] 

See  further  B.  6.  sec.  2305,  supra,  p.  587. 


Sec.  2.  [Additional  entry  to  homesteaders  commuting  ih*st  entry.] 

That  any  person  who  has  heretofore  made  entry  under  the  homoslead  laws 
and  commuted  same  under  provisions  of  section  twenty-three  hundred  and 
one  of  the  Revised  Statutes  of  the  United  States  and  the  amendments 
thereto  shall  be  entitled  to  the  benefits  of  the  homestead  laws,  as  though  such 
former  entry  had  not  been  made,  except  that  commutation  under  the  pro- 
visions of  section  twenty-three  hundred  and  one  of  the  Revised  Statutes 
shall  not  be  allowed  of  an  entry  made  under  this  section  of  this  Act.  [31 
Stat.  L.  269.] 

The  foregoing  section  2  and  the  following  section  3  are  from  an  Act  of  June  5, 
1900,  ch.  716,  entitled  "An  Act  For  the  relief  of  the  Colorado  Cooperative  Colony; 
to  permit  second  homesteads  in  certain  cases,  and  for  other  purposes." 

"  In  the  report  by  the  commissioner  of  the  general  land  office  on  the  bill  containing 
the  provisions  embodied  in  the  second  and  third  sections  of  the  above  Act  (Senate 
Bep.  1156,  Fifty-sixth  Congress,  first  session)   it  was  paid: 

"  The  Act  is  practically  an  extension  of  the  privilege  conferred  by  the  second  section 
of  the  Act  of  March  2,  1889,  except  as  to  that  provision  of  the  bill  now  under  con- 
sideration which  makes  subject  to  its  provisions  all  homestead  entries  which  have  been 
perfected  under  the  commutation  clause  of  the  homestead  law. 

"  Such  a  provision,  however,  was  embodied  in  the  Act  of  March  2,  1889  ( 25  Stat.  L. 
1004),  providing  for  the  disposal  of  the  Seminole  lands  in  the  Territory  of  Oklahoma; 
also  in  the  Act  of  Februarv  13,  1891  (26  Stat.  L.  769),  providing  for  the  at«po«al  of 
lands  in  Oklahoma  acquired  bv  agreement  with  the  Sac  and  Fox  Indians;  also  in  the 
Act  of  March  3,  1891   (26  Stat.  L.  1043),  providing  for  the  disposal  of  the  lands  in 
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Montana  ceded  by  the  Crow  Indians,  and  in  the  Act  of  March  3,  1893  (27  Stat.  L. 
563),  providing  for  the  disposal  of  the  Kickapoo  lands  in  Oklahoma — all  of  which 
provided  that  any  person  who,  having  attempted  to,  but  from  any  cause  failed  to, 
acquire  a  title  in  lee  under  the  homestead  law,  or  who  made  entry  under  what  is 
known  as  the  commutation  provision  of  the  homestead  law,  shall  be  qualified  to  make 
homestead  entry  of  said  land. 

*'The  Act  of  Sept.  20,  1890,  restoring  to  settlement  forfeited  railroad  lands,  also 
contained  the  provision  that  *  any  person  who  has  not  heretofore  had  the  benefit  of 
the  homestead  or  pre-emption  laws,  or  who  has  from  any  cause  failed  to  perfect  the 
title  to  a  tract  of  land  heretofore  entered  by  him  under  either  of  said  laws,  may  make 
a  second  homestead  entry  under  the  provisions  of  this  Act.'  The  Act  of  Dec.  20,  1894, 
amending  section  3  of  the  Act  of  March  2,  1889,  permitted  any  settler  who  had  thereto- 
fore forfeited  his  or  her  entry  by  reason  of  being  unable  from  a  total  or  partial 
destruction  of  crops,  sickness,  or  other  unavoidable  casualty  to  secure  a  support  for 
himself,  herself,  or  those  dependent  upon  him  or  her,  to  make  entry  of  not  to  exceed 
a  quarter-section  on  any  public  lands  subject  to  entry  under  the  homestead  law  and 
to  perfect  title  to  the  same  under  the  same  conditions  in  every  respect  as  if  he  had 
not  made  a  former  entry."    Com/pilera*  note,  2  8upp.  K,  S.  1189, 

R.  S.  sec.  2301  mentioned  in  text  is  given  suproi,  p.  583. 

See  further  the  Act  of  Sept  5,  1914,  ch.  294,  infra,  p.  621. 

Sec.  3.  [In  case  of  forfeiture  —  purchasen  of  Flathead  Indian  lands.] 

That  any  person  who  prior  to  the  passage  of  this  Act,  has  made  entry  under 
the  homestead  laws,  but  from  any  cause  has  lost  or  forfeited  the  same  shall 
be  entitled  to  the  benefits  of  the  homestead  laws  as  though  such  former 
entry  had  not  been  made :  Provided,  That  persons  who  purchased  land 
under  and  in  accordance  with  the  terms  of  an  Act  entitled  '*  An  Act  to  pro- 
vide for  the  sale  of  lands  patented  to  certain  members  of  the  Flathead  band 
of  Indians  in  the  Territory  of  Montana,  and  for  other  purposes, ' '  approved 
March  second,  eighteen  hundred  and  eighty-nine,  shall  not  be  held  to  have 
impaired  or  exhausted  their  homestead  rights  by  or  on  account  of  any- 
such  purchase.    [31  Stat.  L.  270,] 

See  the  note  to  the  preceding  section  2  of  this  Act. 


An  Aet  Providing  for  free  homesteads  in  the  Ute  Indian  Reservation  in 

Colorado. 

,  [Act  of  June  13,  1902,  ch.  1080,  32  Stat.  L.  384.] 

[Sec.  1.]  [Former  Ute  Indian  Reservation  in  Colorado  —  homestead 
lawB  —  entries  prohibited.]  That  the  provisions  of  the  homestead  laws 
be,  and  are  hereby,  extended  over  and  shall  apply  to  the  lands  included 
within  the  limits  of  the  former  Ute  Indian  Reservation  in  Colorado  not 
included  in  any  forest  reservation,  in  addition  to  the  provisions  of  existing 
laws  relating  to  cash  entries  thereon :  Provided,  That  no  selection  or  entry 
of  lands  in  lieu  of  land  included  within  a  forest  reservation  or  of  soldiers' 
or  sailors'  additional  homesteads  shall  be  allowed  within  said  limits.  [34 
8iat.  L.  384.] 

See  B.  S.  sees.  2310,  2311  and  the  notes  thereto,  svpra,  p.  691. 

Sec.  2.  [Reimbursement  of  Ute  Indian  fond.]  That  all  sums  of  money 
that  may  be  lost  to  the  Ute  Indian  fund  by  reason  of  the  passage  of  this 
Act  shall  be  paid  into  the  fund  by  the  United  States,  and  all  moneys 
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received  by  reason  of  the  commutation  of  any  homestead  entry  shall  be 
credited  to  said  Ute  Indian  fund.    [34  Stat.  L.  384.] 

Sec.  3.  [Oovenunent  improved  lands  excepted.]  That  no  lands  shall 
be  included  in  any  location  or  settlement  under  the  provisions  of  this  Act 
on  which  the  United  States  Government  has  valuable  improvements.  [34 
Stat.  L.  384.] 


Joint  Besolution  As  to  the  provisions  of  ''An  Act  for  the  relief  of  certain 
settlers  on  the  public  lands,  and  to  provide  for  the  payment  of  cer- 
tain fees,  purchase  money,  and  commission  paid  on  void  entries  of 
public  lands, ' '  approved  June  sixteenth,  eighteen  hundred  and  eighty. 

[Res.  of  April  18, 1904,  No.  25,  33  Stat.  L.  589.] 

[Proof  of  loyalty  not  required  on  refund  of  fees  under  Act  of  June 
16,  1880,  ch.  244.]  That  the  provisions  of  ''An  Act  for  the  relief  of  cer- 
tain settlers  on  the  public  lands,  and  to  provide  for  the  payment  of  certain 
fees,  purchase  money,  and  commission  paid  on  void  entries  of  public  lands, " 
approved  June  sixteenth,  eighteen  hundred  and  eighty,  shall  be  construed 
to  abolish  the  necessity  for  proof  of  loyalty  in  the  cases  mentioned  in  said 
Act,  and  no  proof  of  loyalty  shall  be  required  in  the  cases  mentioned  in 
said  Act.    [33  Stat.  L.  589.] 

The  Act  of  June  16j  1880,  cfa.  244,  mentioned  in  the  text,  is  given  supra,  p.  244. 


Seo.  2.  [Additional  entry  of  contiguous  land — proofs.]  That  any  home- 
stead settler  who  has  heretofore  entered,  or  may  hereafter  enter,  less  than 
one-quarter  section  of  land  may  enter  other  and  additional  land  lying 
contiguous  to  the  original  entry  which  shall  not,  with  the  land  first  entered 
and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty  acres,  with- 
out proof  of  residence  upon  and  cultivation  of  the  additional  entry ;  and  if 
final  proof  of  settlement  and  cultivation  has  been  made  for  the  original 
entry  when  the  additional  entry  is  made,  then  the  patent  shall  issue  with- 
out further  proof :  Provided,  That  this  section  shall  not  apply  to  or  for 
the  benefit  of  any  person  who  does  not  own  and  occupy  the  lands  covered 
by  the  original  entry:  And  provided,  That  if  the  original  entry  should 
fail  for  any  reason  prior  to  patent,  or  should  appear  to  be  illegal  or  fraudu- 
lent, the  additional  entry  shall  not  be  permitted,  or,  if  having  been  initiated, 
shall  be  canceled.    [33  Stat.  L.  527.] 

This  and  the  following  section  3  are  from  an  Act  of  April  28,  1904,  ch.  1776, 
entitled  "An  Act  Providing  for  second  and  additional  homestead  entries,  and  for 
other  purposes." 

The  first  section  of  this  Act  was  as  follows: 

"That  any  person  who  has  heretofore  made  entry  under  tiie  homestead  laws,  but 
who  shall  show  to  the  satisfaction  of  the  Commissioner  of  the  General  Land  Office  that 
he  was  unable  to  perfect  the  entry  on  account  of  some  unavoidable  complication  of 
his  personal  or  business  affairs,  or  on  account  of  an  honest  mistake  as  to  the  character 
of  the  land;  that  he  made  a  bona  fide  effort  to  complv  with  the  homestead  law  and 
that  he  did  not  relinquish  his  entry  or  abandon  his  claim  for  a  consideration,  shall 
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be  entitled  to  the  benefit  of  the  homestead  laws  as  though  such  former  entry  had  not 
been  made." 

It  was  superseded  by  the  Act  of  Feb.  8,  1908,  ch.  19,  35  Stat.  L.  6,  which  in  turn 
was  superseded  by  the  Act  of  Sept.  6,  1914,  ch.  294,  infra,  p.  621. 

The  section  given  in  the  text  superseded  the  almost  identical  provisions  of  the  Act 
of  March  2,  1889,  ch.  381,  I  6,  2&  Stat.  L.  854.  See  further  section  G  of  the  laat 
cited  Act,  aupra,  p.  604. 

Sec.  3.  [Commutation  not  allowed.]  That  commutation  under  the  pro- 
visions of  section  twenty-three  hundred  and  one  of  the  Revised  Statutes 
shall  not  be  allowed  of  an  entry  made  under  this  Act.    [33  Stat.  L.  527.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 

R.  S.  sec.  2301  mentioned  in  the  text  is  given  supra,  p.  583. 


An  Act  To  amend  the  homestead  laws  as  to  certain  unappropriated  and 

unreserved  lands  in  Nebraska. 

[Act  of  April  28,  1904,  ch.  1801,  33  Stat.  L.  547.] 

[Sec.  1.]  [Homestead  entries  on  arid  lands  in  Nebraska.]  That  from 
and  after  sixty  days  after  the  approval  of  this  Act  entries  made  under  the 
homestead  laws  in  the  State  of  Nebraska  west  and  north  of  the  following 
line,  to  wit :  Beginning  at  a  point  on  the  boundary  line  between  the  States  of 
South  Dakota  and  Nebraska  where  the  first  guide  meridian  west  of  the  sixth 
principal  meridian  strikes  said  boundary ;  thence  running  south  along  said 
guide  meridian  to  its  intersection  with  the  fourth  standard  parallel  north 
of  the  base  line  between  the  States  of  Nebraska  and  Kansas ;  thence  west 
along  said  fourth  standard  parallel  to  its  intersection  with  the  second  guide 
meridian  west  of  the  sixth  principal  meridian ;  thence  south  along  said  sec- 
ond guide  meridian  to  its  intersection  with  the  third  standard  parallel 
north  of  the  said  base  line ;  thence  west  along  said  third  standard  parallel  to 
its  intersection  with  the  range  line  between  ranges  twenty-five  and  twenty- 
six  west  of  the  sixth  principal  meridian ;  thence  south  along  said  line  to  its 
intersection  with  the  second  standard  parallel  north  of  the  said  base  line ; 
thence  west  on  said  standard  parallel  to  its  intersection  with  the  range  line 
between  ranges  thirty  and  thirty-one  west ;  thence  south  along  said  line  to 
its  intersection  with  the  boundary  line  between  the  States  of  Nebraska  and 
Kansas,  shall  not  exceed  in  area  six  hundred  and'forty  acres,  and  shall  be 
as  nearly  compact  in  form  as  possible,  and  in  no  event  over  two  miles  in 
extreme  length :  Provided,  That  there  shall  be  excluded  from  the  provis- 
ions of  this  Act  such  lands  within  the  territory  herein  described  as  in  the ' 
opinion  of  the  Secretary  of  the  Interior  it  may  be  reasonably  practicable  to 
irrigate  under  the  national  irrigation  law,  or  by  private  enterprise ;  and 
that  said  Secretary  shall,  prior  to  the  date  above  mentioned,  designate  and 
exclude  from  entry  under  this  Act  the  lands,  particularly  along  the  North 
Platte  River,  which  in  his  opinion  it  may  be  possible  to  irrigate  as  afore- 
said ;  and  shall  thereafter,  from  time  to  time,  open  to  entry  under  this  Act 
any  of  the  lands  so  excluded,  which,  upon  further  investigation,  he  may 
conclude  can  not  be  practically  irrigated  in  the  manner  aforesaid.  [33 
Stat.  L.  547.] 

The  foregoing  section  1  and  the  f oUoir^ing  sections  2  and  3  constitute  the  *'  Kinkaid 
Act" 
See  further  the  Act  of  March  2,  1907,  ch.  2527,  infra,  p.  612. 
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Sec.  2.  [Entry  of  contiguous  land  —  limitation — final  entry.]     That 

entrymen  under  the  homestead  laws  of  the  United  States  within  the  terri- 
tory above  described  who  own  and  occupy  the  lands  heretofore  entered  by 
them  may,  under  the  provisions  of  this  Act  and  subject  to  its  conditions, 
enter  other  lands  contiguous  to  their  said  homestead  entry,  which  shall  not, 
with  the  land  so  already  entered,  owned,  and  occupied,  exceed  in  the  aggre- 
gate six  hundred  and  forty  acres;  and  residence  continued  and  improve- 
ments made  upon  the  original  homestead,  subsequent  to  the  making  of  the 
additional  entry,  shall  be  accepted  as  equivalent  to  actual  residence  and 
improvements  made  upon  the  additional  land  so  entered,  but  final  entry 
shall  not  be  allowed  of  such  additional  land  until  five  years  af  t«r  first  enter- 
ing the  same,  except  in  favor  of  entrymen  entitled  to  credit  for  military 
service.     [33  Siat,  L.  548,  as  amended  ly  35  Stat,  L,  466.]  ' 

As  originaUy  enacted  this  section  was  as  follows: 

"  Sec.  2.  That  entrymen  under  the  homestead  laws  of  the  United  States  within 
the  territory  above  described  who  own  and  occupy  the  lands  heretofore  entered  by 
them,  may,  under  the  provisions  of  this  Act  and  subject  to  its  conditions,  enter  other 
lands  contiguous  to  their  said  homestead  entry,  which  shaU  not,  with  the  land  so 
already  entered,  owned,  and  occupied,  exceed  in  the  aggregate  six  hundred  and  forty 
acres;  and  residence  upon  the  original  homestead  shall  be  accepted  as  equivalent 
to  residence  upon  the  additional  land  so  entered,  but  final  entry  shall  not  be  allowed 
of  such  additional  land  until  live  years  after  first  entering  the  same." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  May  29,  1908,  ch.  220,  S  7. 

See  further  the  Act  of  April  28,.  1904,  ch.  1776,  S  2,  aupra,  p.  610. 

Sec.  3.  [Fees  —  commutation  not  allowed  —  additional  entries  —  time 
limit.]  That  the  fees  and  commissions  on  all  entries  under  this  Act  shall  be 
uniformly  the  same  as  those  charged  under  the  present  law  for  a  maximum 
entry  at  the  minimum  price.  That  the  commutation  provisions  of  the 
homestead  law  shall  not  apply  to  entries  under  this  Act,  and  at  the  time  of 
making  final  proof  the  entryman  must  prove  aflSrmatively  that  he  has  placed 
upon  the  lands  entered  permanent  improvements  of  the  value  of  not  less 
than  one  dollar  and  twenty-five  cents  per  acre  for  each  acre  included  in  his 
entry :  Provided,  That  a  former  homestead  entry  shall  not  be  a  bar  to  the 
entry  under  the  provisions  of  this  Act  of  a  tract  which,  together  with  the 
former  entry,  shall  not  exceed  six  hundred  and  forty  acres:  Provided, 
That  any  former  homestead  entryman  who  shall  be  entitled  to  an  addi- 
tional entry  under  section  two  of  this  Act  shall  have  for  ninety  days  after 
the  passage  of  this  Act  the  preferential  right  to  make  additional  entry  as 
provided  in  said  section.    [33  Stat.  L.  548.] 


An  Act  Relating  to  the  entry  and  disposition  of  certain  lands  in  the  State 

of  Nebraska. 

[Act  of  March  2,  1907,  ch,  2527,  34  Stat,  L,  1224.] 

[Sec.  1.]  [Benefits  of  Kinkaid  Act  extended  to  certain  lands.]    That 

all  qualified  entrymen  who,  during  the  period  beginning  on  the  twenty- 
eighth  day  of  April,  nineteen  hundred  and  four,  and  ending  on  the  twenty- 
eighth  day  of  June,  nineteen  hundred  and  four,  made  homestead  entry  in 
the  State  of  Nebraska  within  the  area  affected  by  an  Act  entitled  **An  Act 
to  amend  the  homestead  laws  as  to  certain  unappropriated  and  unreserved 
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public  lands  in  Nebraska/'  approved  April  twenty-eighth,  nineteen  hun- 
dred and  four,  shall  be  entitled  to  all  the  benefits  of  said  Act  as  if  their 
entries  had  been  made  prior  or  subsequent  to  the  above-mentioned  dates, 
subject  to  all  existing  rights.    [34  Stat.  L.  1224.] 

The  Kinkaid  Act  of  April  28,  1004,  ch.  1801,  mentioned  in  the  text,  is  given  in  the 
three  preceding  paragraphs  of  the  text. 

Sec.  2.  [Military  service  —  credits  allowed.]  That  the  benefits  of  mili- 
tary service  in  the  Army  or  Navy  of  the  United  States,  granted  under  the 
homestead  laws  shall  apply  to  entries  made  under  the  aforesaid  Act 
approved  April  twenty-eighth,  nineteen  hundred  and  four,  and  all  home- 
stead entries  hereafter  made  within  the  territory  described  in  the  aforesaid 
Act  shall  be  subject  to  all  the  provisions  thereof.    [34  Stat.  L.  1224.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  3.  [Sale  of  isolated  tract.]  That  within  the  territory  described  in 
said  Act  approved  April  twenty-eighth,  nineteen  hundred  and  four,  it  shall 
be  lawful  for  the  Secretary  of  the  Interior  to  order  into  market  and  sell 
under  the  provisions  of  the  laws  providing  for  the  sale  of  isolated  or  discon- 
nected tract  or  parcels  of  land  any  isolated  or  disconnected  tract  not  exceed- 
ing three  quarter  sections  in  area:  Provided,  That  n'ot  more  than  three 
quarter  sections  shall  be  sold  to  any  one  person.    [34  Stat.  L.  1224.] 

See  the  note  to  section  1  of  this  Act,  aupra,  this  page. 


An  Act  For  the  relief  of  homestead  entrymen  who  have  paid  more  than 

the  lawful  purchase  money. 

[Act  of  March  2,  1907,  cJi.  2568,  34  Stat.  L.  1248.] 

[Homestead  entrymen  to  be  refunded  overpayments.]  That  in  all  ca^es 
in  which  homestead  entrymen  upon  final  proof  or  commutation  shall  have 
been  required  to  pay  more  than  the  lawful  purchase  money  for  their  lands, 
the  Secretary  of  the  Interior  shall  cause  the  excess  to  be  repaid  to  the  entry- 
man  or  to  his  heirs  or  assigns.     [34  Stat.  L.  1248.] 


An  Act  To  provide  for  an  enlarged  homestead. 

[Act  of  Feb.  19,  1909,  ch.  160,  35  Stat.  L.  639.] 

Sec.  1.  [Enlarged  homesteads  in  certain  states.]  That  any  person  who 
is  a  qualified  entryman  under  the  homestead  laws  of  the  United  States  may 
enter,  by  legal  subdivisions,  under  the  provisions  of  this  Act,  in  the  States 
of  Arizona,  California,  Colorado,  Montana,  Nevada,  New  Mexico,  North 
Dakota,  Oregon,  Utah,  Washington,  and  Wyoming,  three  hundred  and 
twenty  acres,  or  less,  or  nonmineral,  nonirrigable,  unreserved,  and  unappro- 
priated surveyed  public  lands  which  do  not  contain  merchantable  timber, 
located  in  a  reasonably  compact  body,  and  not  over  one  and  one-half  miles 
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in  extreme  length :  Provided,  That  no  lands  shall  be  subject  to  entry  under 
the  provisions  of  this  Act  until  such  lands  shall  have  been  designated  by  the 
Secretary  of  the  Interior  as  not  being,  in  his  opinion,  susceptible  of  suc- 
cessful irrigation  at  a  reasonable  cost  from  any  known  source  of  water 
supply.     [35  Stat.  L,  639,  as  amended  by  37  Stat.  L.  132.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  13,  1912, 
ch.  166.  The  amendment  consisted  in  the  addition  of  California  and  North  Dakota  to 
the  list  of  states^  and  the  designation  of  Arizona  and  New  Mexico  as  states  instead 
of  territories  as  they  had  been  designated  in  the  original  section. 

See  also  the  Act  of  June  17,  1910,  ch.  298,  infra,  p.  616. 

Sec.  2.  [Applications,  fees,  etc.]  That  any  person  applying  to  enter 
land  under  the  provisions  of  this  Act  shall  make  and  subscribe  before  the 
proper  officer  an  affidavit  as  required  by  section  twenty-two  hundred  and 
ninety,  of  the  Revised  Statutes,  and  in  addition  thereto  shall  make  affidavit 
that  the  land  sought  to  be  entered  is  of  the  character  described  in  section  one 
of  this  Act,  and  shall  pay  the  fees  now  required  to  be  paid  under  the 
homestead  laws.    [35  Stat.  L.  639J\ 

R.  S.  sec.  2290,  mentioned  in  the  text,  is  given  mipra,  p.  556. 

Sec.  3.  [Additional  contigraoiiB  entries  —  limitation.]  That  any  per- 
son who  has  made,  or  shall  make,  homestead  entry  of  lands  of  the  char- 
acter herein  described,  and  who  has  not  submitted  final  proof  thereon,  or 
who  having  submitted  final  proof  still  owns  and  occupies  the  land  thus 
entered,  shall  have  the  right  to  enter  public  lands,  subject  to  the  provis- 
ions of  this  Act,  contiguous  to  his  first  entry,  which  shall  not,  together  with 
the  original  entry,  exceed  three  hundred  and  twenty  acres:  Provided, 
That  the  land  originally  entered  and  that  covered  by  the  additional  entry 
shall  have  first  been  designated  as  subject  to  this  Act,  as  provided  by  sec- 
tion one  thereof.  [35  Stat.  L.  639,  as  amended  hy  37  Stat.  L.  666,  38  Stat. 
L.  957.] 

As  originally  enacted  the  section  was  as  follows: 

"Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character  herein  described, 
upon  which  final  proof  has  not  been  made,  shall  havie  the  right  to  enter  public  lands, 
subject  to  the  provisions  of  this  Act,  contiguous  to  his  former  entry  which  shall  not, 
together  with  tne  original  entry,  exceed  three  hundred  and  twenty  acres,  and  residence 
upon  and  cultivation  of  the  original  entry  shall  be  deemed  as  residence  upon  and  culti- 
vation of  the  additional  entry." 

It  was  amended  by  an  Act  of  Feb.  11,  1913,  ch.  39,  to  read  as  follows: 

"Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character  herein  described, 
upon  which  entry  final  proof  has  not  been  made,  shall  have  the  right  to  enter  public 
lands,  subject  to  the  provisions  of  this  Act,  contiguous  to  his  former  entry,  which 
shall  not,  together  with  the  original  entr^,  exceed  three  hundred  and  twenty  acres." 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1915,  ch.  91. 

Sec.  4.  [Proof  of  cultivation  —  final  proof  —  residence.]  That  at  the 
time  of  making  final  proof,  as  provided  in  section  twenty-two  hundred  and 
ninety-one  of  the  Revised  Statutes,  the  entryman  under  this  Act  shall,  in 
addition  to  the  proofs  and  affidavits  required  under  said  section,  prove  by 
himself  and  two  credible  witiiesses  that  at  least  one-sixteenth  of  the  area 
embraced  in  such  entry  was  continuously  cultivated  for  agricultural  crops 
other  than  native  grasses,  beginning  with  the  second  year  of  the  entry,  and 
that  at  least  one-eighth  of  the  area  embraced  in  the  entry  was  so  contin- 
uously cultivated  beginning  with  the  third  year  of  the  entry:     Provided, 
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That  any  qualified  person  who  has  heretofore  made,  or  who  hereafter  makes, 
additional  entry  under  the  provisions  of  section  three  of  this  Act  to  an 
entry  upon  which  final  proof  has  not  been  made,  may  be  allowed  to  perfect 
title  to  his  original  entry  by  showing  compliance  with  the  provisions  of  sec- 
tion twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes,  respecting 
such  original  entry,  and  thereafter  in  making  proof  upon  his  additional 
entry  shall  be  credited  with  residence  maintained  upon  his  original  entry 
from  date  of  such  original  entry,  but  the  cultivation  required  upon  entries 
made  under  this  Act  must  be  shown  respecting  such  additional  entry, 
which  cultivation,  while  it  may  be  made  upon  either  the  original  or  addi- 
tional entry  or  upon  both  entries,  must  be  cultivation  in  addition  to  that 
relied  upon  and  used  in  making  proof  upon  the  original  entry ;  or,  if  he 
elects,  his  original  and  additional  entries  may  be  considered  as  one,  with 
fall  credit  for  residence  uppn  and  improvement  made  upon  his  original 
entry,  in  which  event  the  amount  of  the  cultivation  herein  required  shall 
apply  to  the  total  area  of  the  combined  entry,  and  proof  may  be  made  upon 
such  combined  entry  whenever  it. can  be  shown  that  the  cultivation  required 
by  this  section  has  been  performed ;  and  to  this  end  the  time  within  which 
proof  must  be  made  upon  such  a  combined  entry  is  hereby  extended  to 
seven  years  from  the  date  of  the  original  entry :  Provided  further,  That 
where  an  entry  is  made  as  additional  to  an  entry  upon  which  final  proof  has 
theretofore  been  submitted  by  an  entryman  who  still  owns  and  occupies 
the  land  thus  entered,  the  entryman  in  making  proof  upon  his  additional 
entry  shall  be  credited  with  residence  maintained  upon  his  original  entry 
from  date  thereof,  but  the  cultivation  required  upon  entries  made  under 
this  Act  must  be  shown  respecting  such  additional  entry  and  must  be  per- 
formed upon  the  land  included  therein  to  the  extent  and  for  the  period 
required  in  connection  with  the  original  entriei^  under  this  Act,  proof  of 
which  must  be  submitted  within  five  years  from  and  after  the  date  of  the 
additional  entry:  Provided  further,  That  nothing  herein  contained  shall 
be  so  construed  as  to  require  residence  upon  the  combined  entry  in  excess  of 
the  period  of  residence  as  required  by  section  twenty-two  hundred  and 
ninety-one  of  the  Revised  Statutes.  [35  Stat.  L.  639,  as  amended  hy  37 
Stat,  L,  666,  38  Stat.  L.  957.] 

As  originally  enacted  this  section  was  as  foUows: 

"Sec.  4-  That  at  the  time  of  making  final  proofs  as  provided  in  section  twenty-two 
hundred  and  ninety-one  of  the  Revised  Statutes  the  entryman  under  this  Act  shall, 
in  addition  to  the  proofs  and  affidavits  required  under  the  said  section,  prove  by  two 
credible  witnesses  that  at  least  one-eighth  of  the  area  embraced  in  his  entry  was  con- 
tinuously cultivated  to  agricultural  crops  other  than  native  grasses  beginning  with 
the  second  year  of  the  entrv,  and  that  at  least  one-fourth  of  the  area  embraced  in 
the  entry  was  so  continuously  cultivated  beginning  with  the  third  year  of  the  entry." 

It  was  first  amended  by  an  Act  of  Feb.  11,  1913,  ch.  39,  to  read  as  follows: 

^  Sec.  4.  That  at  the  time  of  making  final  proofs,  as  provided  in  section  twenty- two 
hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman  under  this  Act  shall, 
in  addition  to  the  proofs  and  affidavits  required  under  said  section,  prove  by  two 
credible  witnesses  that  at  least  one-sixteenth  of  the  area  embraced  in  such  entry 
was  continuously  cultivated  for  agricultural  crops  other  than  native  grasses  beginning 
with  the  second  year  of  the  entry,  and  that  at  least  one-eighth  of  the  area  embraced 
in  the  entry  was  so  continuously  cultivated  beginning  with  the  third  year  of  the  entry : 
Pravidedt  That  any  qualified  person  who  has  heretofore  made  or  hereafter  makes  addi- 
tional entry  under  the  provisions  of  section  three  of  this  Act  may  be  allowed  to  per- 
fect title  to  his  original  entry  by  showing  compliance  with  the  provisions  of  section 
twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes  respecting  such  original 
entry,  and  thereafter  in  making  proof  upon  his  additional  entry  shaU  be  credited 
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with  residence  maintained  upon  hie  original  entry  from  the  date  of  such  original 
entry,  but  the  cultivation  required  upon  entries  made  under  this  Act  must  be  shown 
respecting  such  additional  entry,  which  cultivation,  while  it  may  be  made  upon  either 
the  original  or  additional  entry,  or  upon  both  entries,  must  be  cultivation  in  addition 
to  that  relied  upon  and  used  in  making  proof  upon  the  original  entry;  or,  if  he  elects, 
his  original  and  additional  entries  may  be  considered  as  one,  with  full  credit  for 
residence  upon  and  improvements  made  under  his  original  entry,  in  which  event  the 
amount  of  cultivation  herein  required  shall  apply  to  the  total  area  of  the  combined 
entry,  and  proof  may  be  made  upon  such  combined  entry  w^henever  it  con  be  shown 
that  the  cultivation  required  by  this  section  has  been  performed;  and  to  this  end 
the  time  within  which  proof  must  be  made  upon  such  combined  entry  is  hereby 
extended  to  seven  years  from  the  date  of  the  original  entry:  Provided  further. 
That  nothing  herein  contained  shall  be  so  construed  as  to  require  residence  upon  the 
combined  entry  in  excess  of  the  period  of  residence,  as  required  by  section  twenty- 
two  hundred  and  ninety-one  of  the  Revised  Statutes."     [87  Stat,  L,  666. \ 

It  was  again  amended  to  read  as  given  in  text  by  an  Act  of  March  3,  1915,  ch.  91. 

R.  S.  sec.  2291  mentioned  in  the  text  is  given  supra,  p.  557. 

• 

Sec.  5.  [Regular  homestead  entries  not  affected.]  That  nothing  herein 
contained  shall  be  held  to  aflfect  the  right  of  a  qualified  enti*yman  to  make 
homestead  entry  in  the  Btates  named  in  section  one  of  this  Act  under  the 
provisions  of  section  twenty-two  hundred  and  eighty-nine  of  the  Revised 
Statutes,  but  no  person  who  has  made  entry  under  this  Act  shall  be  entitled 
to  make  homestead  entry  under  the  provisions  of  said  section,  and  no  entry 
made  under  this  Act  shall  be  commuted.     [35  Stat,  L,  €39.] 

R.  S.  sec.  2289  mentioned  in  the  text  is  given  supra,  p.  543. 

Sec.  6.  [Utah  —  lands  without  water  for  domestic  use  —  residence  not 
required,  if  so  designated — cultivation  required.]  That  whenever  the 
Secretary  of  the  Interior  shall  find  that  any  tracts  of  land,  in  the  State  of 
Utah,  subject  to  entry  under  this  Act,  do  not  have  upon  them  such  a  suflS- 
cient  supply  of  water  suitable  for  domestic  purposes  as  would  make  contin- 
uous residence  upon  the  lands  possible,  he  may,  in  his  discretion,  designate 
such  tracts  of  land,  not  to  exceed  in  the  aggregate  two  million  acres,  and 
thereafter  they  shall  be  subject  to  entry  under  this  Act  without  the  necessity 
of  residence:  Provided,  That  in  such  event  the  entryman  on  any  such 
entry  shall  in  good  faith  cultivate  not  less  than  one-eighth  of  the  entire 
area  of  the  entry  during  the  second  year,  one-fourth  during  the  third  year, 
and  one-half  during  the  fourth  and  fifth  years  after  the  date  of  such  entry, 
and  that  after  entry  and  until  final  proof  the  entryman  shall  reside  within 
such  distance  of  said  land  as  will  enable  him  successfully  to  farm  the  same 
as  required  by  this  section.    [35  IStat.  L.  640.] 


An  Act  To  provide  for  an  enlarged  homestead. 

[Act  of  June  17,  1910,  ch,  298,  36  Stat.  L.  531.] 

[Sec.  1.]  [Enlarged  homestead  entries  permitted  of  public  lands  in 
Idaho.]  That  any  person  who  is  a  qualified  entryman  under  the  homestead 
laws  of  the  United  States  may  enter,  by  legal  subdivision,  under  the  pro- 
visions of  this  Act,  in  the  State  of  Idaho,  three  hundred  and  twenty  acres 
or  less  of  arid  nonmineral,  nonirrigable,  unreserved,  and  unappropriated 
surveyed  public  lands  which  do  not  contain  merchantable  timber,  located 
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in  a  reasonably  compact  body  and  not  over  one  and  one-half  miles  in 
extreme  length :  Provided,  That  no  lands  shall  be  subject  to  entry  under 
the  provisions  of  this  Act  until  the  lands  shall  have  been  designated  by  the 
Secretai-y  of  the  Interior  as  not  being,  in  his  opinion,  susceptible  of  success- 
ful irrigation,  at  a  reasonable  cost,  from  any  known  source  of  water  supply. 
[36  Stat.  L.  531.] 

See  also  the  Act  of  Feb.  19,  1909,  ch.  160,  given  in  the  preceding  paragraphs  of  the 
text. 

Sec.  2.  [Applications,  fees,  etc.]  That  any  person  applying  to  enter 
land  under  the  provisions  of  this  Act  shall  make  and  subscribe  before  the 
proper  officer  an  affidavit  as  required  by  section  twenty-two  hundred  and 
ninety  of  the  Revised  Statutes,  and  in  addition  thereto  shall  make  affidavit 
that  the  land  sought  to  be  entered  is  of  the  character  described  in  section 
one  of  this  Act,  and  shall  pay  the  fees  now  required  to  be  paid  under  the 
homestead  laws.    [36  8tat.  L.  532.] 

B.  S.  sec.  2290  mentioned  in  the  text  is  given  supra,  p.  565. 

Sec.  3.  [Additional  contiguous  entries.]  That  any  person  who  has 
made,  or  shall  make,  homestead  entry  of  lands  of  the  character  herein 
described,  and  who  has  not  submitted  final  proof  thereon,  or  who  having 
submitted  final  proof  still  owns  and  occupies  the  land  thus  entered,  shall 
have  the  right  to  enter  public  lands,  subject  to  the  provisions  of  this  Act, 
contiguous  to  his  first  entry,  which  shall  not,  together  with  the  original 
entry,  exceed  three  hundred  and  twenty  acres :  Provided,  That  the  land 
originally  entered  and  that  covered  by  the  additional  entry  shall  have  first 
been  designated  as  subject  to  this  Act,  as  provided  by  section  one  thereof. 
[36  Stat.  L.  532,  as  amended  hy  37  Stat.  L.  666,  36  Stat.  L.  957.] 

As  originally  enacted  this  section  was  as  follows: 

"Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character  herein  described, 
upon  which  iinal  proof  has  not  been  made,  shall  have  the  right  to  enter  public  lands, 
subject  to  the  provisions  of  this  Act,  contiguous  to  his  former  entry,  which  shall  not, 
together  with  the  original  entry,  exceed  three  hundred  and  twenty  acres,  and  resi- 
dence upon  and  cultivation  of  the  original  entry  shall  be  deemed  as  residence  upon  and 
cultivation  of  the  additional  entry." 

It  was  first  amended  by  an  Act  of  Feb.  11,  1913,  ch.  39,  to  read  as  follo\vs: 

^''Sec.  3.  That  any  homestead  entryman  of  lands  of  the  character  herein  described, 
upon  which  entry  final  proof  has  not  been  made,  shall  have  the  right  to  enter  public 
lanch,  subject  to  the  provisions  of  this  Act,  contiguous  to  his  former  entry,  which 
shall  not,  together  with  the  original  entry,  exceed  three  hundred  and  twenty  acres.*' 

It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  3,  1915, 
ch.  91. 

Sec.  4.  [Proof  of  cultivation — residence  —  final  proofs  in  combined 
e&tries.]  That  at  the  time  of  making  final  proof,  as  provided  in  section 
twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman 
under  this  Act  shall,  in  addition  to  the  proofs  and  affidavits  required  under 
said  section,  prove  by  himself  and  two  credible  witnesses  that  at  least  one> 
sixteenth  of  the  area  embraced  in  such  entry  was  continuously  cultivated 
for  agricultural  crops  other  than  native  grasses,  beginning  with  the  second 
year  of  the  entry,  and  that  at  least  one-eighth  of  the  area  embraced  in  the 
entry  was  so  continuously  cultivated  beginning  with  the  third  year  of  the 
entry:    Provided,  That  any  qualified  person  who  has  heretofore  made,  or 
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who  hereafter  makes,  additional  entry  under  the  provisions  of  section  three 
of  this  Act  to  an  entry  upon  which  final  proof  has  not  been  majde,  may  be 
allowed  to  perfect  title  to  his  original  Butry  by  showing  compliance  with 
the  provisions  of  section  twenty-two  hundred  and  ninety-one  of  the  Revised 
Statutes,  respecting  such  original  entry,  and  thereafter  in  making  proof 
upon  his  additional  entry  shall  be  credited  with  residence  maintained  upon 
his  original  entry  from  date  of  such  original  entry,  but  the  cultivation 
required  upon  entries  made  under  this  Act  must  be  shown  respecting  such 
additional  entry,  which  cultivation,  while  it  may  be  made  upon  either  the 
original  or  additional  entry  or  upon  both  entries,  must  be  cultivation  in 
addition  to  that  relied  upon  and  used  in  making  proof  upon  the  original 
entry ;  or,  if  he  elects,  his  original  and  additional  entries  may  be  considered 
as  one,  with  full  credit  for  residence  upon  and  improvement  made  upon 
his  original  entry,  in  which  event  the  amount  of  cultivation  herein  required 
shall  apply  to  the  total  area  of  the  combined  entry,  and  proof  may  be  made 
upon  such  combined  entry  whenever  it  can  be  diown  that  the  cultivation 
required  by  this  section  has  been  performed ;  and  to  this  end  the  time  within 
which  proof  must  be  made  upon  such  a  combined  entry  is  hereby  extended 
to  seven  years  from  the  date  of  the  original  entry :  Provided  further,  That 
where  an  entry  is  made  as  additional  to  an  entry  upon  which  final  proof  has 
theretofore  been  submitted  by  an  entryman  who  still  owns  and  occupies  the 
land  thus  entered,  the  entryman  in  making  proof  upon  his  additional  entry 
shall  be  credited  with  residence  maintained  upon  his  original  entry  from 
date  thereof,  but  the  cultivation  required  upon  entries  made  under  this  Act 
must  be  shown  respecting  such  additional  entry  and  must  be  performed 
upon  the  land  included  therein  to  the  extent  and  for  the  period  required 
in  connection  with  the  original  entries  under  this  Act,  proof  of  which 
must  be  submitted  within  five  years  from  and  after  the  date  of  the  addi- 
tional entry :'  Provided  further,  That  nothing  herein  contained  shall  be  so 
construed  as  to  require  residence  upon  the  combined  entry  in  excess  of  the 
period  of  residence  as  required  by  section  twenty-two  hundred  and  ninety- 
one  of  the  Revised  Statutes.  [36  Stat  L,  532,  as  amended  by  37  Stat.  L. 
666,  38  Stat,  L.  957.] 

As  originaUy  enacted  this  section  was  as  foUows: 

"Sec.  4.  That  at  the  time  of  making  final  proofs  as  provided  in  section  twenty-two 
hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman  under  this  Act  shaUi 
in  addition  to  the  proofs  and  affidavits  required  under  said  section,  prove  by  two 
credible  witnesses  that  at  least  one-eighth  of  the  area  embraced  in  his  entry  was 
continuously  cultivated  to  agricultural  crops  other  than  native  srasses  beginning 
with  the  second  year  of  the  entry,  and  that  at  least  one-fourth  of  the  area  embraced 
in  the  entry  was  so  continuously  cultivated  beginning  with  the  third  year  of  the 
entry." 

It  was  first  amended  by  an  Act  of  Feb.  11,  1913,  eh.  39,  to  read  as  follows: 

"  Sec.  4.  That  at  the  time  of  making  final  proofs,  as  provided  in  section  twenty- 
two  hundred  and  ninety-one  of  the  Revised  Statutes,  the  entryman  under  this  Act  shall, 
in  addition  to  the  proofs  and  affidavits  required  under  said  section,  prove  by  two 
credible  witnesses  that  at  least  one-sixteenth  of  the  area  embraced  in  such  entry  was 
continuously  cultivated  for  agricultural  crops  other  than  native  flrrasses  beginning 
with  the  second  year  of  the  entry,  and  that  at  least  one-eighth  of  uie  area  embraced 
in  the  entry  was  so  continuously  cultivated  beginning  with  the  third  year  of  the  entry: 
Provided,  That  any  qualified  person  who  has  heretofore  made  or  hereafter  makes 
additional  entry  under  the  provisions  of  section  three  of  this  Act  may  be  allowed 
to  perfect  title  to  his  original  entry  by  showing  compliance  with  the  provisions  of 
section  twenty-two  hundred  and  ninety-one  of  the  Revised  Statutes  respecting  such 
original  entry,  and  thereafter  in  making  proof  upon  his  additional  entry  shall  be 
credited  with  residence  maintained  upon  his  origmal  entry  from  the  date  of  such 
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original  entry,  but  the  -cultivation  required  upon  entries  made  under  this  Aet  must 
be  shown  respecting  such  additional  entry,  which  cultivation,  while  it  may  be  made 
upon  either  the  original  or  additional  entry,  or  upon  both  entries,  must  be  cultivation 
in  addition  to  that  relied  upon  and  used  in  making  proof  upon  the  original  entry; 
or,  if  he  elects,  his  original' and  additional  entries  may  be  considered  as  one,  with 
full  credit  for  residence  upon  and  improvements  made  under  his  original  entry,  in 
which  event  the  amount  of  cultivation  herein  required  shall  apply  to  the  total  area 
of  the  combined  entfy,  and  proof  may  be  made  upon  such  combined  entry  whenever  it 
can  be  shown  that  the  cultivation  required  by  this  section  has  been  performed ;  and  to 
this  end  the  time  within  which  proof  must  be  made  upon  such  combined  entry  is  hereby 
extended  to  seven  years  from  the  date  of  the  original  entry:  Provided  further,  That 
nothing  herein  contained  shall  be  so  conatrued  as  to  require  residence  upon  the  com- 
bined entry  in  excess  of  the  period  of  residence,  as  required  by  section  twenty-two  hun- 
dred and  ninety-one  of  the  Revised  Statutee."  It  was  again  amended  to  read  as  given 
in  the  text  by  an  Act  of  March  3.  1015,  ch.  91. 
R.  S.  sec.  2291,  mentioned  in  the  text^  !•  given  aupra,  p.  657. 

Sec.  5.  [Kegnlar  homestead  entriee  not  affected  —  no  commntationfl.] 

That  nothing  herein  contained  shall  be  held  to  affect  the  right  of  a  qualified 
entryman  to  make  homestead  entry  in  the  State  of  Idaho  under  the  pro- 
visions of  section  twenty-two  hundred  and  eighty-nine  of  the  Revised  Stat- 
utes, but  no  person  who  has  made  entry  under  this  Act  shall  be  entitled 
to  make  homestead  entry  under  the  provisions  of  said  section,  and  no  entry 

made  under  this  Act  shall  be  commuted.     [36  Stat.  L.  532,] 
R.  S.  sec.  2289,  mentioned  in  the  text,  is  given  8upra,  p.  543. 

Sec.  6.  [Lands  without  water  for  domeBtic  use  —  residence  not  required 
—  cultivation  to  be  made  —  personal  work — leaves  of  absence.]  That 
whenever  the  Secretary  of  the  Interior  shall  find  that  any  tracts  of  land 
in  the  State  of  Idaho  subject  to  entry  under  this  Act  do  not  have  upon 
them  such  a  sufficient  supply  of  water  suitable  for  domestic  purposes  as 
would  make  continuous  residence  upon  the  lands  possible,  he  may,  in  his 
discretion,  designate  such  tracts  of  land,  not  to  exceed  in  the  aggregate 
three  hundred  and  twenty  thousand  acres,  and  thereafter  they  shall  be  sub- 
ject to  entry  under  this  Act  without  the  necessity  of  residence  upon  the 
land  entered :  Provided,  That  the  entryman  shall  in  good  faith  cultivate 
not  less  than  one-eighth  of  the  entire  area  of  the  entry  during  the  second 
year,  one-fourth  during  the  third  year,  and  one-half  during  the  fourth 
and  fifth  years  after  the  date  of  said  entry,  and  that  after  six  months  from 
date  of  entry  and  until  final  proof  the  entryman  shall  reside  not  more 
than  twenty  miles  from  said  land  and  be  engaged  personally  in  preparing 
the  soil  for  seed,  seeding,  cultivating,  and  harvesting  crops  upon  the  land 
during  the  usual  seasons  for  such  work  unless  prevented  by  sickness  or 
other  unavoidable  cause.  Leave  of  absence  from  a  residence  established 
under  this  section  may,  however,  be  granted  upon  the  same  terms  and 
conditions  as  are  required  of  other  homestead  entrymen.    [36  Stat,  L,  532,] 


[Failure  to  give  notice  of  election  of  making  proof  —  effect  on  rights 
of  entrymen.]  •  •  •  That  the  failure  of  a  homestead  entryman  to  give 
notice  of  election  of  making  his  proof  as  required  by  the  Act  of  June  sixth, 
nineteen  hundred  and  twelve,  being  an  Act  to  amend  sections  two  hundred 
and  ninety-one  and  two  hundred  and  ninety-seven  of  the  Revised  Statutes 
of  the  United  States,  relating  to  homesteads,  shall  not  in  anywise  prejudice 
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his  rights  to  proceed  in  accordance  with  the  law  under  which  such,  entry 
was  made.     [37  Stat,  L.  455.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  355. 

The  Act  of  June  6,  1912,  ch.  153,  mentioned  in  the  text,  was  entitled  **An  Act  To 
amend  section  twenty-two  hundred  and  ninety-one  and  section  twenty- two  hundred 
and  ninety-seven  of  the  Revised  Statutes  of  the  United  States  relating  to  home- 
steads," and  amended  R.  S.  sees.  2201  and  2297,  supra,  pp.  557,  581,  and  the 
reference  in  the  text  to  R.  S.  sees.  291  and  297  is  evidently  incorrect. 


An  Act  For  the  relief  of  certain  homesteaders  in  Nebraska. 

[Act  of  August  24, 1912,  ch.  371,  37  Stat.  L.  499.] 

[Determination  of  qualification  of  entrymen,  Nebraska  arid  laacte.] 

That  the  qualifications  of  a  former  homestead  entryman  who  has  heretofore 
been  permitted  to  make  an  additional  or  another  entry  under  the  Act 
entitled  **  An  Act  to  amend  the  homestead  laws  as  to  certain  unappropriated 
and  unreserved  public  lands  in  Nebraska/'  approved  April  twenty-eighth, 
nineteen  hundred  and  tour,  shall  be  determined  by  the  qualifications,  except 
as  to  citizenship,  possessed  on  the  date  of  his  first  entry  in  all  cases  where 
the  rights  of  third  persons  shall  not  have  intervened  and  the  additional 
or  second  entry  has  not  been  canceled.     [37  Stat.  L.  499.] 

The  Kinkaid  Act  of  April  28,  1904,  ch.  1801,  mentioned  in  the  text,  is  given  si^pro, 
p.  611. 


[Choice  of  prior  entrymen  to  perfect  proof  under  f ormw  law.]    •    •    • 

That  any  person  entitled  to  enter  lands  under  the  homestead  laws,  who  may 
have  established  residence  upon  unsurveyed  lands  (which  were  subject  tx) 
homestead  entry)  prior  to  the  passage  and  approval  of  the  Act  of  June 
sixth,  nineteen  hundred  and  twelve,  entitled  **An  Act  to  amend  section 
twenty-two  hundred  and  ninety-one  and  section  twenty-two  hundred  and 
ninety-seven,  of  the  Revised  Statutes  relating  to  homesteads,"  may  per- 
fect his  proof  for  such  lands  under  said  Act  of  June  sixth,  nineteen  hundred 
and  twelve,  or  under  the  law  existing  at  the  time  of  the  establishment  of 
such  residence,  as  he  may  elect,  such  election  to  be  signified  to  the  Depart- 
ment of  the  Interior  in  accordance  with  rules  and  regulations  to  be  pre- 
scribed by  the  Secretary.     [37  Stat.  L.  925.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  4,  1913,  oh.  149. 
R.  S.  sees.  2291  and  2297,  mentioned  in  this  .section  as  being  amended  by  the  Act 
of  June  6,  1912,  ch.  163,  are  given  supra,  pp.  557,  581. 


An  Act  Providing  that  the  marriage  of  a  homestead  entryman  to  a  home- 
stead entrywoman  shall  not  impair  the  right  of  either  to  a  patent, 
after  compliance  with  the  law  a  year,  to  apply  to  existing  entries. 

[Act  of  April  6,  1914,  ch.  51,  38  Stat.  L.  312.] 

[Homesteads — marriage  of  entryman  to  entrjrwoman  —  no  impair- 
ment of  patents.]  That,  the  marriage  of  a  homestead  entryman  to  a  home- 
stead entrywoman  after  each  shall  have  fulfilled  the  requirements  of  the 


PUBLIC  LANDS  621 

homestead  law  for  one  year  next  preceding  such  marriage  shall  not  impair 
the  right  of  either  to  a  patent,  but  the  husband  shall  elect,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Interior,  on  which  of  the 
two  entries  the  home  shall  thereafter  be  made,  and  residence  thereon  by 
the  husband  and  wife  shall  constitute  a  compliance  with  the  residence 
requirements  upon  each  entry :  Provided,  That  the  provisions  hereof  shall 
apply  to  existing  entries.    [38  Stat,  Li  312,]  • 

Earlier  provisions  relating  to  the  marriage  of  entrywomen  were  made  by  the  Act 
of  May  14,  1880,  ch.  89,  S  3,  aupra,  p.  598.  See  also  the  Act  of  Oct.  17,  1914,  eh.  325, 
giren  in  the  second  paragraph  of  the  text  following. 


An  Act  To  provide  for  leave  of  absence  for  homestead  entrymen  in  one 

or  two  periods. 

[Act  of  Aug.  22,  1914,  ch.  270,  38  Stat.  L.  704.] 

[Leave  of  absence.]  That  the  entryman  mentioned  in  section  twenty- 
tvo  hundred  and  ninety-one,  Revised  Statutes  of  the  United  States,  as 
unended  by  the  Act  of  June  sixth,  nineteen  hundred  and  twelve,  Thirty- 
seTenth  Statutes,  one  hundred  and  twenty-three,  upon  filing  in  the  local 
land  oflSce  notice  of  the  beginning  of  such  absence 'at  his  option  shall  be 
entitled  to  a  leave  of  absence  in  one  or  two  continuous  periods  not  exceed- 
ing in  the  aggregate  five  months  in  each  year  after  establishing  residence ; 
and  upon  the  termination  of  such  absence,  in  each  period,  the  entryman 
shall  file  a  notice  of  such  termination  in  the  local  Tand  office ;  but  in  case 
of  commutation,  the  fourteen  months  actual  residence,  as  now  required  by 
law,  must  be  shown,  and  the  person  commuting  be  at  the  time  a  citizen  of 
the  United  States.    [38  Stat.  L.  704.] 

R.  8.  sec.  2291,  mentioned  in  the  text,  is  given  sv^a,  p.  557. 


An  Act  Providing  for  second  homestead  and  desert-land  entries. 

[Act  of  Sept.  5,  1914,  ch.  294,  38  Stat.  L.  712.] 

[Homestead  or  desert  land  entries  —  effect  of  loss,  etc. — second 
mtries.]  That  any  person  otherwise  duly  qualified  to  make  entry  or  entries 
of  public  lands  under  thie  homestead  or  desert-land  laws,  who  has  hereto- 
fore made  or  may  hereafter  make  entry  under  said  laws,  and  who,  through 
no  fault  of  his  own,  may  have  lost,  forfeited,  or  abandoned  the  same,  or 
^0  may  hereafter  lose,  forfeit,  or  abandon  same,  shall  be  entitled  to  the 
benefit ;  of  the  homestead  or  desert-land  laws  as  though  such  former  entry 
or  entries  had  never  been  made :  Provided,  That  such  applicant  shall  show 
to  the  satisfaction  of  the  Secretary  of  the  Interior  that  the  prior  entry  or 
^tries  were  made  in  good  faith,  were  lost,  forfeited,  or  abandoned  because 
of  matters  beyond  his  control,  and  that  he  has  not  speculated  in  his  right 
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nor  committed  a  fraud  or  attempted  fraud  in  connection  with  such  prior 
entry  or  entries.    [38  Btat.  L.  712.] 

This  Act  superseded  the  more  restricted  provisions  of  the  Act  of  March  2,  1889, 
ch.  381,  i  2,  25  Stat.  L.  854;  the  Act  of  June  5,  1900,  ch.  716,  $  3,  supra,  p.  609;  the 
Act  of  April  28,  1904,  ch.  1776,  §  1,  33  Stat.  L.  257;  the  Act  of  Feb.  8,  1908,  eh.  19, 
35  Stat.  L.  6;  the  Act  of  March  26,  1908,  ch.  103,  36  Stat.  L.  48;  and  the  Act  of 
Feb.  3,  1911,  ch.  34,  36  Stat.  L.  896. 


An  Act  To  provide  for  certiflcate  of  title  to  homestead  entry  by  a  female 
American  citizen  who  has  intermarried  with  an  alien. 

[Act  of  Oct.  17,  1914,  ch.  325,  38  Stat.  L.  740.] 

[Homestead  entry  by  woman  —  subsequent  marriage  to  alien.]  That 
any  female  citizen  of  the  United  States  who  has  initiated  a  claim  to  a  tract 
of  public  land  under  any  of  the  laws  applicable  thereto,  and  who  thereafter 
has  complied  with  all  the  conditions  as  to  the  acquisition  of  title  to  such 
land  prescribed  by  the  public-land  laws  of  the  United  States,  shall,  not- 
withstanding her  intermarriage  with  an  alien,  who  is  entitled  to  become 
a  citizen  of  the  United  States,  be  entitled  to  a  certificate  of  patent  to  such 
entry  equally  as  though  she  had  remained  unmarried  or  had  married  an 
American  citizen.    [38  Stat,  L.  740.] 

See  also  the  Act  of  May.  14,  1880,  ch.  89,  S  3,  supra,  p.  598,  and  the  Act  of  April  6« 
1914,  ch.  51,  supra,  p.  620. 


An  Act  To  provide  for.  issuing  of  patents  for  public  lands  claimed  under 

the  homestead  laws  by  deserted  wives. 

[Act  of  Oct,  22,  1914,  ch.  335,  38  Stat.  L.  766.] 

[Abandonment  of  wife — patent  to  wife.]  That  in  any  case  in  which 
persons  have  regularly  initiated  claims  to  public  lands  as  settlers  thereon 
under  the  provisions  of  the  homestead  laws  and  the  wife  of  such  homestead 
settler  or  entryman,  while  residing  upon  the  homestead  claim  and  prior 
to  submission  of  final  proof  of  residence,  cultivation,  and  improvement  as 
prescribed  by  law,  has  been  abandoned  and  deserted  by  her  husband  for  a 
period  of  more  than  one  year,  the  deserted  wife  shall,  upon  establishing 
the  fact  of  such  abandonment  or  desertion  to  the  satisfaction  of  the  Secre- 
tary of  the  Interior,  be  entitled  to  submit  proof  upon  such  claim  and  obtain 
patent  therefor  in  her  name  in  the  form,  manner,  and  subject  to  the  con- 
ditions prescribed  in  section  twenty-two  hundred  and  ninety-one  of  the 
Revised  Statutes  of  the  United  States  and  Acts  supplemental  thereto  and 
amendatory  thereof:  Provided,  That  in  such  cases  the  wife  shall  be 
required  to  show  residence  upon,  cultivation,  and  improvement  of  the  home- 
stead by  herself  for  such  time  as  when,  added  to  the  time  during  which 
her  husband  prior  to  desertion  had  complied  with  the  law,  would  aggregate 
the  full  amount  of  residence,  improvement,  and  cultivation  required  by 
law :  And  provided  further,  That  the  published  and  posted  notices  of  inten* 
tion  to  submit  final  proof  in  such  cases  shall  recite  the  fact  that  the  proof 
is  to  be  offered  and  patent  sought  by  applicant  as  a  deserted  wife,  and,  prior 
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to  its  submission,  notice  thereof  shall  be  served  upon  the  husband  of  the 
applicant  in  such  a  manner  and  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  shall  prescribe.    [38  Stat.  L,  766.] 

B.  S.  sec  2291,  mentioned  in  the  text,  is  given  supra,  p.  557. 


An  Act  To  extend  the  provisions  of  an  Act  entitled  "An  Act  to  provide 
for  an  enlarged  homestead/'  approved  February  nineteenth,  nineteen 
hundred  and  nine,  to  the  State  of  Kansas. 

[Act  of  March  3,  1915,  ch,  84,  38  Stat.  L.  953.] 

[Enlarged  homestead  entries — provisions  of  Act  extended  to  Kansas.] 

That  the  provisions  of  sections  one  to  five,  inclusive,  of  the  Act  entitled  **  An 
Act  to  provide  for  an  enlarged  homestead,"  approved  February  nineteenth, 
nineteen  hundred  and  nine  (Thirty-fifth  Statutes  at  Large,  page  six  hun- 
dred and  thirty-nine),  as  modified  and  amended,  are  hereby  extended  and 
made  applicable  to  the  State  of  Kansas.     [38  Stat.  L.  953.] 

Tbe  Act  of  Feb.  19,  1909,  ch.  160,  mentioned  in  the  text,  is  given  supra,  p.  613. 


An  Act  To  validate  certain  homestead  entries. 

[Act  of  March  4, 1915,  ch.  148,  38  Stat.  L.  1162.] 

[Enlarged  homestead  entries  —  validation.]  That  all  pending  homestead 
entries  made  in  good  faith  prior  to  January  first,  nineteen  hundred  and 
fourteen,  under  the  provisions  of  the  enlarged  homestead  laws,  by  persons 
who  before  making  such  enlarged  homestead  entry  had  acquired  title  to 
land  under  the  homestead  laws  and  therefore  were  not  qualified  to  make 
an  enlarged  homestead  entry,  be,  and  the  same  are  hereby,  validated,  if  in 
all  other  respects  regular,  in  all  cases  where  the  original  homestead  entry 
was  for  less  than  one  hundred  and  sixty  acres  of  land.     [38  Stat.  L.  1162.] 

.:  The  similar  provisions  of  the  Act  of  Aug.  24,  1912,  ch.  381,  37  Stat.  L.  506.  were  as 
follows:    "That  all  pending  homestead  entries  made  in  good  faith  prior  to  September 

•  first,  nineteen  hundred  ana  eleven,  under  the  provisions  of  the  enlarged  homestead 
lawg,  by  persons  who,  before  making  such  enlarged  homestead  entry,  had  acquired 
title  to  a  technical  quarter  section  of  land  under  the  homestead  law,  and  therefore 
vere  not  qualified  to  make  an  enlarged  homestead  entry,  be,  and  the  same  are  hereby, 

\  validated,  if  in  all  other  respects  regular,  in  all  cases  where  the  original  homestead 
c&tiy  was  for  less  than  one  hundred  and  sixty  acres  of  land." 


An  Act  To  amend  an  Act  entitled  "An  Act  to  provide  for  an  enlarged 
homestead, ' '  and  Acts  amendatory  thereof  and  supplemental  thereto. 

[Act  of  March  4, 1915,  ch.  150,  38  Stat.  L.  1162.] 

[Sec.  1.]  [Enlarged  homestead  entries  —  application  for  entry  upon 
imdesignated  lands  —  suspension  of  application  pending  determination 
of  character  of  lands.]  That  where  any  person  qualified  to  make  entry 
imd^r  the  provisions  of  the  Act  of  February  nineteenth,  nineteen  hundred 
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and  nine,  and  Acts  amendatory  thereof  and  supplemental  thereto,  shall 
make  application  to  enter  under  the  provisions  of  said  Acts  any  nnappro- 
priated  public  land  in  any  State  affected  thereby  which  has  not  been  desig- 
nated as  subject  to  entry  under  the  Act  (provided  said  application  is 
accompanied  and  supported  by  properly  corroborated  affidavit  of  the  appli- 
cant in  duplicate,  showing  prima  facie  that  the  land  applied  for  is  of  the 
character  contemplated  by  said  Acts),  such  application,  together  with 
the  regular  fees  and  commissions,  shall  be  received  by  the  register  and 
receiver  of  the  land  district  in  which  said  land  is  located,  and  a[uspended 
until  it  shall  have  been  determined  by  the  Secretary  of  the  Interior  whether 
said  land  is  actually  of  that  character;  that  during  such  suspension  the 
land  described  in  said  application  shall  be  segregated  by  the  said  register 
and  receiver  and  not  subject  to  entry  until  the  case  is  disposed  of ;  and  if 
it  shall  be  determined  that  such  land  is  of  the  character  contemplated  by 
the  said  Acts,  then  such  application  shall  be  allowed;  otherwise  it  shall 
be  rejected,  subject  to  appeal :  Provided,  That  the  provisions  of  this  Act 
shall  apply  to  the  application  of  a  qualified  entryman  to  make  additional 
entry  of  unappropriated  land  adjoining  his  unperfected  homestead  entry, 
the  area  of  which,  together  with  his  original  entry,  shall  not  exceed  three 
hundred  and  twenty  acres.     [38  Stat.  L.  1162.] 

The  Act  of  Feb.  19,  1909,  eh.  1^,  mentioned  in  the  text,  is  given  supra,  p.  613. 

Sec.  2.  [Extension  of  provisions  of  certain  Acts  to  South  Dakota.] 

That  the  provisions  of  this  Act  and  of  the  first  five  sections  of  said  Act  of 
February  nineteenth,  nineteen  hundred  and  nine,  and  Acts  amendatory 
thereof,  excepting  the  Act  of  June  seventeenth,  nineteen  hundred  and  ten, 
entitled  **An  Act  to  provide  for  an  enlarged  homestead"  in  the  State  of 
Idaho,  shall  extend  to  and  include  the  State  of  South  Dakota.  [38  Stat.  L. 
1162.] 

The  Act  of  Feb.  19,  1909,  eh.  IftO,  mentioned  in  the  text,  is  given  supra,  p.  613. 
The  Act  of  June  17,  1910,  ch.  298,  mentioned  in  the  text,  is  given  supra,  p.  616. 


Vn.   SALE  AND  DISPOSAL   OF  THE  PUBLIC  LANDS 

Sec.  2353.  [Public  sale  of  lands  in  half  quarter-sections.]    All  the 

public  lands,  the  sale  of  which  is  authorized  by  law,  shall,  when  offered  at 
public  sale  to  the  highest  bidder,  be  offered  in  half  quarter-sections.    [R.  S.] 

Act  of  April  24,  1820,  ch.  51,  3  Stat.  L.  566. 

Sections  2353-2379  constitute  chapter  7  of  title  32  of  the  Revised  Statutes  entitled 
"  Sale  and  Disposal  of  the  Public  Lands." 

A  restriction  on  the  sale  of  public  lands  was  imposed  by  the  Act  of  March  3,  1891, 
ch.  561,  §  9,  infra,  p.  636. 

Provisions  for  the  disposal  of  abandoned  military  and  naval  reservations  arc  con- 
tained in  subdivision  XX  of  this  title,  infra,  p.  829. 


The  first  section  of  the  Act  of  April  24, 
1820,  3  Stat.  L.  566,  after  referring  to 
the  Act  of  1805,  provided  that  "  frac- 
tional sections,  containing  one  hundred 
and  sixty  acrcH,  or  upwards,  shall,  in  like 
manner,  as  nearly  as  practicable,  be  sub- 
divided into  half  quarter  sections,  under 


such  rules  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury; 
but  fractional  sections,  containing  le&s  ih:in 
one  hundred  and  sixty  acres,  shall  not  be 
divided,  but  shall  be  sold  entire."  The 
Secretary  of  the  Treasury  issued  his 
regulations      to      the      surveyor-general,' 


PUBLIC  LANDS 


625 


through  the  eommissioner  of  the  land 
office,  on  the  10th  day  of  June  following, 
in  which  he  directed  that  fractional  sec- 
tions containing  more  than  one  hundred 
and  sixtj  acres  should  be  divided  into  half 
quarter-sections  by  north  and  south  or 
east  and  west  lines,  so  as  to  preserve  the 
most  compact  and  convenient  forms.  Un- 
der this  Act  and  the  regulations  of  the 
land  office  some  latitude  of  discretion  has 
lieen  exercised  by  the  surveyor-general  in 
the  division  of  fractional  sections  exceed- 
ing the  quantity  mentioned,  regard  being 
had  to  convenient  forms,  and  to  avoid  the 
.subdivision  of  the  public  domain  into 
ill-shaped  and  unsalable  fractions.  The 
requirements  did  not  make  it  indispensa- 
ble under  all  circumstances  for  a  full  or 
half  quarter-section  to  be  laid  off,  though 


the  fraction  was  capable  of  such  subdi- 
vision. (1837)  3  Op.  Atty.-Gen.  281; 
Gazzam  t\  Phillips,  (1858)  20  How.  372, 
15  U.  S.  (L.  ed.)  958,  wherein  the  court 
refused  to  follow  Brown  r.  Clements, 
(1845)  3  How.  650,  11  U.  S.  (L.  ed.) 
767,  which  held  to  the  contrary. 

Effect  of  sale. — "  It  is  well  settled  that 
when  lands  have  once  been  sold  by  the 
United  States  and  the  purchase-money 
paid,  the  lands  sold  are  segregated  from 
the  public  domain,  and  are  no  longer 
subject  to  entry.  A  subsequent  sale  and 
grant  of  the  same  lands  to  another  per- 
son would  be  absolutely  ;null  and  void  so 
long  as  the  first  sale  continued  in  force." 
Simmons  t?.  Wagner,  (1880)  101  U.  S. 
260,  25  U.  S.  (L.  ed.)   910. 


Sec.  2354.  [Private  sales  in  what  bodies.]  All  the  public  lands,  when 
offered  at  private  sale,  may  be  purchased,  at  the  option  of  the  purchaser,  in 
entire  sections,  half-sections,  quarter-sections,  half  quarter-sections,  or 
quarter  quarter-sections.     [R,  S.] 

Act  of  April  5,  1832,  ch.  65,  4  Stat.  L.  603. 


The  scope  of  the  Act  of  April  5,  ZS32, 
was  expressly  confined  to  such  public 
lands  as  might  be  *'  offered  at  private 
sale,"  after  the   first   day  of   May   then 


nert,  and  could  not  by  any  just  latitude 
of  construction  be  carried  back  to  em- 
brace pre-emptions  under  the  Act  of  1830. 
(1837)  3  Op.  Atty.-CJen.  211. 


Sec.  2355.  [Private  sales,  proceedings  in.]  Every  person  making 
application  at  any  of  the  land-offices  of  the  United  States  for  the  purchase 
at  private  sale  of  a  tract  of  land  shall  produce  to  the  register  a  memorandum 
in  writing,  describing  the  tract,  which  he  shall  enter  by  the  proper  number  ' 
of  the  section,  half -section,  quarter-section,  half  quarter-section,  or  quarter 
quarter-section,  as  the  case  may  be,  and  of  the  township  and  range,  sub- 
scribing his  name  thereto,  which  memorandum  the  register  shall  file  and 
preserve  in  his  office.    [R.  S.] 

Act  of  Feb.  ^4,  1810,  ch.  11,  2  Stat.  L.  556. 


Descriptioii  of  land. —  This  section  re- 
quires the  applicant  to  describe  in  a  writ- 
ten application  the  tract  he  desires  to 
alter  "by  the  proper  number  of  the  sec- 
tion .  .  .  and  of  the  township  and  range." 
Upon  this  application,  according  to  the 
established  practice  of  the  land  depart- 
inent,  the  raster  is  required  to  act  in 
iasning  the  patent  certificate,  and  it  will 
be  presumed  that  he  performed  his  legal 
dutV  and  issued  the  certificate  in  exact 
conformity  to  the  desicription  of  the  land 
given  in  the  application.  Le  Marchal  1;. 
T^garden,  (C.  C.  A.  8th  Cir.  1909)  176 
fed.  682,  99  C.  C.  A.  236,  reversing  (W. 
l).Aik.  1007)  152  Fed.  662. 


ErroBeons    rejection    of    application. — 

Where  a  party  made  his  application  In 
due  form  and  tendered  the  money  to  pur- 
chase a  fractional  section  and  the  regis- 
ter erroneously  rejected  the  application, 
whereupon  the  applicant  tendered  the 
money  to  the  treasurer  of  the  United 
States  in  payment  for  the  land,  which  the 
treasurer  refused,  it  was  held  that  the 
application  ought  to  have  been  received 
and  entered.  A  failure  to  appeal  to  the 
commissioner  of  the  general  land  office 
from  the  refusal  of  the  register  to  enter 
the  application  did  not  amount  to  an 
abandonment  of  the  application.  (1851) 
5  Op.  Atty.-Gen.  476. 


Sec.  2356.  [No  credit  on  gales  of  public  lands.]  Credit  shall  not  be 
allowed  for  the  purchase-money  on  the  sale  of  any  of  the  public  lands,  but 
erery  purchaser  of  land  sold  at  public  sale  shall,  on  the  day  of  purchase, 
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make  complete  payment  therefor;  and  the  purchaser  at  private  sale  shall 
produce  to  the  register  of  the  land-oflBce  a  receipt  from  the  Treasurer  of 
the  United  States,  or  from  the  receiver  of  public  moneys  of  the  district, 
for  the  amount  of  the  purchase-money  on  any  tract,  before  he  enters  the 
same  at  the  land-office ;  and  if  any  person,  being  the  highest  bidder  at  pub- 
lic sale  for  a  tract  of  land,  fails  to  make  pajnnent  therefor  on  the  day  on 
which  the  same  was  purchased,  the  tract  shall  be  again*  offered  at  public 
sale  on  the  next  day  of  sale,  and  such  person  shall  not  be  capable  of  becom- 
ing the  purchaser  of  that  or  any  other  tract  offered  at  such  public  sales. 
[R.  S.] 

Act  of  April  24,  1820,  ch.  51,  3  Stat.  L.  666. 

Public  lands  were  fonnerly  sold  on 
credit  at  not  less  than  two  dollars  an 
acre,  but  as  the  credit  system  worked 
badly  it  was  abandoned  in  1820  and  the 
price  w<as  reduced  to  one'  dollar  and 
twenty-five  cents  per  acre.  Eldred  v.  Sex- 
ton, (1874)  19  WaU.  189,  22  U.  S.  (L. 
ed.)  146;  Baldwin  tx  Boyd,  (1885)  18 
Neb.  444,  25  N.  W.  580. 

In  April,  1820,  the  system  of  credit 
sales  was  abandoned,  and  for  the  purpose 
of  coUecting  the  debts  then  owing  to  the 
government  for  lands  previously  sold, 
Congress  passed  an  Act,  on  the  2d  of 
March,  1821,  allowing  to  all  purchasers 
previous  to  the  Ist  of  July,  1820,  differ- 
ent periods  of  credit  for  the  amount  still 
owing,  or  a  discount  of  thirty-seven  and 
a  half  per  cent  to  all  such  as  should  pay 
in  cash.  The  penalty  for  neglecting  or 
refusing  to  comply  with  the  provisions  of 
this  Act,  on  or  before  the  30th  of  Septem- 
ber, 1821,  was  an  absolute  forfeiture  of 
all  title,  and  the  land  reverted  to  the 
United  States,  subject  to  be  sold  as  pre- 
scribed by  the  Act  of  April  24,  1820.  By 
subsequent  acts,  the  provisions  of  the 
Act  of  March  2,  1821,  were  revived  and 
extended  to  different  periods,  and  the 
penalty  in  each  Act  was  a  forfeiture  of 
all  title.  Kirkby  t*.  Fogleman,  16  La. 
277.  See  also  Creps  v.  Wilkinson,  (1839) 
9  Ohio  200. 

Receiver  may  not  purchase  on  credit. — 
Und«r  the  above  Act,  of  April  24,  1820, 
a  receiver  is  prohibited  from  making  an 
entry  of  public  lands  in  his  own  name  on 
credit.  The  Act  of  Congress  forbidding 
the  sale  of  public  lands  on  credit  makes 
no  exception  in  favor  of  any  officer.  The 
officers  must  purchase  upon  the  terms 
prescribed.  U.  S.  v,  Boyd,  (1847)  5  How. 
29,  12  U.  S.  (L.  ed.)  36. 

Land  sold  on  the  last  day  of  th^  sale, 
but  not  paid  for,  is  not  subject  to  be  sold 
at  private  sale,  by  entry  at  the  land  office, 
either  by  the  former  purchaser  or  by  any 
other  person,  until  the  same  has  been 
again  exposed  to  public  sale  in  the  manner 
pointed  out  by  the  fourth  section  of  the 
Act  of  1820,  and  at  such  time  as  the  Presi- 
dent of  the  United  States  shnll  by  his 
proclamation    direct;    and,    consequently. 


the  receiver  does  not  act  legally,  and  faith- 
fully execute  his  duty,  in  permitting  such 
an  entry  to  be  made.  (1829)  2  Op.  Atty.- 
Gen.  200. 

Authenticating  purchases. —  At  various 
times  since  the  passage  of  the  above  Act  of 
April  24,  1820,  the  modes  of  conchicting 
sales  at  the  different  land  offices  of  the 
United  States  have  been  prescribed  by  the 
commissioner.  The  regulations  of  the  gen- 
eral land  office  of  1831  and  the  above 
named  Act  prescribed  the  mode  of  authen- 
tication by  the  registers  and  receivers  of 
purchases  of  the  public  lands.  Bell  t?. 
Hearne,  (1857)  19  How.  262,  15  U.  S. 
(L.  ed.)   614. 

A  mistake  in  inserting  the  wrong  name 
of  the  purchaser  will  not  defeat  his  rights. 
Where  a  receipt  was  given  by  the  receiver 
made  out  to  John  Bell,  and  two  certifi- 
cates of  purchase  were  made  out  by  th& 
register,  one  to  John  Bell  and  one  to 
James  Bell,  and  it  appeared  that  the  lat- 
ter was  a  mistake  which,  however,  was 
legally  corrected  by  the  commissioner  of 
the  land  office,  it  was  held  that  the  com- 
missioner had  the  right  to  make  the  cor- 
rection even  though  a  patent  had  issued 
to  James  Bell,  which  had  been  reclaimed 
from  the  register's  office  and  returned  to 
the  general  land  office  to  be  canceled. 
BeU  V.  Hearne,  (1857)  19  How.  252,  15 
U.  S.  (L.  ed.)  614. 

Patent  reciting  compliance  with  Act. — 
A  recital  in  a  patent  that  a  named  party 
"  has  deposited  in  the  general  land  office 
of  the  United  States  a  certificate  of  the 
register  of  the  land  office  at  Lincoln,  Ne- 
braska, whereby  it  appears  that  fuU  pay- 
ment has  been  made  by  said  [named 
party]  according  to  the  provisions  of  the 
Act  of  Congress  of  the  24th  of  April. 
1820,  entitled  'An  Act  making  further 
provision  for  the  sale  of  the  public 
lands,' "  was  held  to  show  simply  that  the 
provision  of  the  above-named  statute  had 
been  complied  with,  and  not  to  show  that 
the  patent  was  issued  under  the  Act  of 
1820.  Baldwin  f?.  Boyd,  (1886)  18  Neb. 
444,  25  N.  W.  580. 

The  term  *•  Mitiy,"  as  applied  to  appro- 
priations of  lands,  was  probably  borrowed 
from  the  state  of  Virginia,  where  the  term 
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was  used  in  tlmt  sense  at  a  yery  remote 
period.  It  means  that  act  bj  which  an 
indiyidual  acquires  an  inceptive  right  to 
a  portion  of  the  unappropriated  soil  of  the 
oountiy,  by  filing  his  claim  in  the  ofSce 
of  an  officer  known  in  the  legislati(m  of 
several  states  by  the  epithet  of  an  entry- 
taker,  and  corresponding  very  much  in  his 
functions  with  the  registers  of  land  offices, 
under  the  Acts  of  the  United  States.    In 


the  natural  progress  of  language,  the  term 
has  been  introduced  into  the  laws  of  the 
United  States;  and,  bv  reference  to  those 
laws,  the  meaning  of  the  term  will  be 
found  to  be  distinctly  confined  to  the  ap- 
propriation of  lands  under  the  laws  of 
the  United  States  at  private  sale.  Cho- 
tard  V.  Pope,  (1827)  12  Wheat.  586,  ^ 
U.  S.  (L.  ed.)  737. 


Sec  2357.  [Price  of  landa  at  $1^  p«r  acre.]  The  price  at  which  the 
public  lands  are  offered  for  sale  shall  be  one  dollar  and  twenty-five  cents 
an  acre ;  and  at  every  public  sale,  the  highest  bidder,  who  makes  payment 
as  provided  in  the  preceding  section,  shall  be  the  purchaser;  but  no  land 
shall  be  sold,  either  at  public  or  private  sale,  for  a  less  price  than  one 
dollar  and  twenty-five  cents  an  acre;  and  all  the  public  lands  which  are 
hereafter  offered  at  public  sale,  according  to  law,  and  remain  unsold  at 
the  close  of  such  public  sales,  shall  be  subject  to  be  sold  at  private  sale, 
by  entry  at  the  land-office,  at  one  dollar  and  twenty-five  cents  an  acre,  to  be 
paid  at  the  time  of  making  such  entry :  Provided,  That  the  price  to  be  paid 
for  alternate  reserved  lands,  along  the  line  of  railroads  within  the  limits 
granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty  cents  per 
acre.    [B.  8.] 

Act  of  April  24,  1820,  ch.  61,  3  Stat.  L.  566. 

Farther  provisions  fixing  the  prices  of  certain  public  lands  were  contained  in  the 
Act  of  June  15,  1880,  ch.  227,  i  8,  infra,  p.  685,  and  the  Act  of  March  2,  1889,  ch.  381, 
i  4,  mfra,  p.  636. 


Effect  of  price  as  measure  of  damages 
for  breach  of  Indian  treaty. —  By  the  Act 
of  Anril  24,  1820,  ch.  51,  3  Stat.  L.  566, 
til  the  ptd)Iic  lands  of  the  United  States 
were  made  open  to  entry  and  sale  at  one 
dollar  and  twenty-five  cents  an  acre.  The 
United  States  in  1831  obligated  itself  in 
A  treaty  with  the  Shawnees  to  expose  to 
public  sale  to  the  highest  bidder  lands 
ceded  to  the  United  States  by  the  Shaw- 
nees. The  United  States  disposed  of  a 
part  of  the  lands  at  private  sale,  which 
eonstituted  a  breach  of  trust,  but  the 
measure  of  damages  for  the  violation  of 
the  treaty  stipulation  was  held  to  be  the 
difference  between  the  amounts  realized 
and  the  price  fixed  by  the  statute.  U.  S. 
V.  Blackfeather,  (1894)  155  U.  S.  180,  16 
S.  Ct  64,  3»  U.  S.  (L.  ed.)  114. 

Act  of  AprU  24,  Z820,  as  affecting;  war- 
laats  under  Act  of  March  3,  x8ox. — ^A 
warrant  which,  in  strict  conformity  with 
the  Act  of  March  3,  1801,  stipulated,  in 
the  alternative,  that  certain  lands  might 
be  received  at  the  rate  of  two  dollars  per 
aere,  in  payment  of  any  lands  lying  on 
the  west  side  of  the  Mississippi,  must  be 
received  at  that  rate.  Congress  did  not 
intend,  by  the  Act  of  the  24th  of  April, 
1820,  "making  further  provision  for  the 
sale  of  the  public  lands,"  to  afi'ect  the 
ralue  of  such  a  warrant;  nor  could  this  be 
dens  witiiofut  a  Tiolati<»i  of  the  public 


faith   regularly   pledged.      (1822)    1   Op. 
Atty.-Gen.  536. 

ifnoffered  and  offered  lands. —  After  the 
passage  of  the  Act  of  April  24,  1820,  ch. 
51,  3  Stat.  L.  566,  the  public  lands  came 
to  be  spoken  of  as  "  unofl'ered  lands  '*  or 
those  which  had  not  been  exposed-  to  pub- 
lic sale,  and  "  offered  lands "  or  those 
which  had  been  so  exposed  and  remained 
unsold.  Northern  Pac.  R.  Co.  v.  De  Lacey, 
(189«)  174  U.  S.  622,  19  S.  Ot.  791,  43 
U.  S.  (L.  ed.)  1111.  The  practice  was 
established  not  to  allow  private  entries 
until  the  land  had  been  previously  offered 
at  public  sale.  Chotard  v.  Pope,  (1827) 
12  Wheat.  586,  6  U.  S.  (L.  ed.)  737;  John- 
son V.  Towsley,  (1871)  13  Wall.  72,  20 
U.  S.  (L.  ed.)  485;  Eldred  v.  Sexton, 
(1874)  19  Wall.  189,  22  U.  S.  (L.  ed.) 
140;  (1829)  2  Op.  Atty.-Gen.  200;  (1856) 
8  Op.  Atty.-Oen.  247;  (1843)  4  Op.  Atty.- 
Gen.  167. 

Operation  of  proviso  of  Act  on  subse- 
quent legislation. —  Up  to  the  time  of  the 
revision  of  the  statutes  of  the  United 
States  it  was  the  settled  policy  of  the  gov- 
ernment to  hold  for  sale,  at  a  price  not 
less  than  double  the  minimum  price  of 
public  lands,  all  alternate  reserved  sec- 
tions on  the  lines  of  railroads  constructed 
with  the  aid  of  the  United  States.  This 
policy  was  recognized  in  R.  S.  sec.  2357  set 
out   in   the  text.     The   proviso   of   this 
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section   applies  to  all   alternate  reserved 
lands  described  in  any  Act  of  Congress, 
and  makes  no  exception  of  any  lands  of 
that  class  on  account  of  their  fitness  or 
unfitness,  in  their  natural  condition,  for 
agricultural  purposes.    Thus  the  law  stood 
at  the  date  of  the  Act  of  March  3,  1877, 
ch.    107,   19   Stat.   L.   377    (see  infra,  p. 
692),  providing  for  the  sale  of  "desert 
lands"  in  certain  states  and  territories, 
which  latter  Act  did  not  include  alternate 
sections   reserved   to    the   United   States, 
along  the  lines  of  railroads  for  the  con- 
struction  of  which   Congress   made  land 
grants.    The  Act  of  1877  did  not  supersede 
or  modify  the  proviso  of  R.  8.  sec.  2367, 
and,  therefore,  did  not  embrace  alternate 
sections    reserved    to    the    United    States 
by  a  railroad  land  grant.     As   a  result, 
prior  to  the  passage  of  the  Act  of  1891, 
lands,  although  within  the  general  descrip- 
tion  of  desert  lands,  could  not  properly 
be  disposed  of  at  less   than  two  dollars 
and  fifty  cents  per  acre.    Cases  initiated 
under  the  original  Act  of  1877,  but  not 


completed  by  final  proof  until  after  the 
passage  of  the  Act  of  1891,  were  left  by 
the  latter  Act  —  at  least  as  to  the  price 
to  be  paid  for  the  lands  entered  —  to  be 
governed  by  the  law  in  force  at  the  time 
the  entry  was  made.  U.  S.  <?.  Healoy, 
(1896)  160  U.  S.  136,  16  S.  Ct.  247,  40 
U.  S.  (L.  ed.)  369,  reversing  (1894)  29 
(X  CI.  116.  See  also  U.  S.  v.  Ingrain. 
(1899)  172  U.  S.  327,  19  S.  Ct.  177,  43 
U.  S.  (L.  ed.)  466,  retxfreing  (1897)  32 
Ct.  CI.  147. 

Object  of  proviso. —  The  principal,  if  not 
the  only,  object  of  the  rec^uirement  that 
the  alternate  reserved  sections  along  the 
lines  of  land-grant  railroads  should  not 
be  sold  for  less  than  double  the  minimum 
price  fixed  for  other  public  lands,  was  to 
compensate  the  United  States  for  the  loss 
of  the  sections  given  away  by  the  govern- 
ment U.  S.  V.  Healey,  (1895)  160  U.  S. 
136,  16  S.  Ct.  247,  40  U.  S.  (L.  ed.)  369. 
See  also  U.  S.  r.  Ingram,  ( 1899)  172  U.  S, 
327,  19  S.  Ct.  177,  43  U.  S.  (L.  ed.)  466. 


Sec.  2358.  [Public  lands  may  be  offered  for  sale  in  such  proportions 
as  the  President  chooses.]  Whenever  the  President  is  authorized  to  cause 
the  public  lands,  in  any  land-district,  to  be  offered  for  sale,  he  may  offer 
for  sale,  at  first,  only  a  part  of  the  lands  contained  in  such  district,  and  at 
any  subsequent  time  or  times  he  may  offer  for  sale  in  the  same  manner  any 
other  part,  or  the  remainder  of  the  lands  contained  in  the  same.    [B,  8.] 

Act  of  March  31,  1808,  ch.  40,  2  Stat.  L.  479. 

Sec.  2359.  [Advertisement  of  sales.]  The  public  lands  which  are 
exposed  to  public  sale  by  order  of  the  President  shall  be  advertised  for  a 
period  of  not  less  than  three  nor  more  than  six  months  prior  to  the  day  of 
sale,  unless  otherwise  specially  provided.     [B,  8.] 

Act  of  June  28,  1834,  ch.  102,  4  Stat.  L.  702. 

See  further  the  Act  of  Jan.  12,  1877,  ch.  18,  S  2,  infra,  p.  636- 

Sec.  2360.  [Duration  of  sales.]  The  public  sales  of  lands  shall,  respec- 
tively, be  kept  open  for  two  weeks,  and  no  longer,  unless  otherwise  specially 
provided  by  law.    [B.  S.] 

'     Act  of  April  24,  1820,  ch.  61,  3  Stat.  L.  667. 

Sec.  2361 .  [Several  certificates  issued  to  two  or  mote  purchasers  of 
same  section.]  Where  two  or  more  persons  have  become  purchasers  of  a 
section  or  fractional  section,  the  register  of  the  land-office  of  the  district  in 
which  the  lands  lie  shall,  on  application  of  the  parties,  and  a  surrender 
of  the  original  certificate,  issue  separate  certificates,  of  the  same  date  with 
the  original,  to  each  of  the  purchasers,  or  their  assignees,  in  conformity 
with  the  division  agreed  on  by  them ;  but  in  no  case  shall  the  fractions  so 
purchased  be  divided  by  other  than  north  and  south,  or  east  and  west, 
< lines;  nor  shall  any  certificate  issue  for  less  than  eighty  acres.    [£•  B.] 

.    Act  of  May  23,  1828,  ch.  71,  i  Stat  L.  287. 
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Sec.  2362.  [Purchase-money  refunded  where  sale  cannot  be  con- 
ftrmed.]  The  Secretary  of  the  Interior  is  authorized,  upon  proof  being 
made,  to  his  satisfaction,  that  any  tract  of  land  has  been  erroneously  sold 
by  the  United  States,  so  that  from  any  cause  the  sale  cannot  be  confirmed, 
to  repay  to  the  purchaser,  or  to  his  legal  representatives  or  assignees,  the 
sum  of  money  which  was  paid  therefor,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated.     [B.  8.] 

Act  of  Jan.  12,  1825,  ch.  6,  4  Stat.  L.  80;  Act  of  Feb.  28,  1869,  ch.  «,  11  Stat.  L.  387. 


Scope  and  purpose  of  Act  of  Jan.  la, 
1825.-- Where  there  is  a  deficiency  in  the 
quantity  of  land  purchased,  and  where 
an  entry  has  been  made  of  land  to  which 
another  had  a  pre-emption  title,  these 
situations  fall  strictly  within  the  terms 
of  the  Act  of  Jan.  12,  1825.  The  gen- 
eral  purpose  of  this  Act  was  to  assure 
nurchasers  a  prompt  return  of  money  paid 
Dy  them  for  lands  to  which  the  United 
States  could  give  no  title.  Whether  that 
disability  proceeds  from  one  or  another 
cause  is  unimportant.  All  that  a  pur- 
chaser claiming  under  the  proTisions  of 
this  law  is  required  to  show  is  that  the 
land  for  which  his  money  has  been  paid 
into  the  public  treasury  was  erroneously 
6old  by  the  United  States.  The  money 
thus  paid  being  received  without  con- 
sideration, or  upon  a  consideration  which 
has  failed,  the  principle  of  equity  incor- 
porated into  this  enactment  entitles  the 
party  paying  it  to  its  return.  In  ref- 
erence to  cases  of  error  arising  out  of 
miscalculations  of  the  amounts  to  be  paid, 
money  thus  paid  is  never  properly  in  the 
treasury  of  the  United  States.  It  is  paid 
and  received  by  mutual  mistake;  and  as 
long  as  it  remains  in  the  hands  of  the 
receiving  officer  he  should  correct  the 
error.  After  the  monev  has  found  its 
way  into  the  treasurv,  however,  like  all 
other  money,  it  should  be  withdrawn  in 
strict  fulfilment  of  the  requirements  of 
the  law,  which  the  administrative  power 
of  the  executive  department  of  the  gov- 
ernment cannot  control.  (1843)  4  Op. 
Atty.-Gen.  227. 

The  Act  of  Jan.  12,  1825,  did  not  em- 
brace all  sales  erroneously  made,  but  only 
such  as  were  erroneous  by  reason  of  a 


defect  of  title  in  the  Unifed  States.  This 
statute  did  not  embrace  a  case  of  mere 
irregularity,  in  which  attempts  to  dis- 
pose of  a  portion  of  the  public  domain 
have  been  made  by  persons  having  no 
authority  to  sell.  The  department  can- 
not refund  simply  because  it  is  just  that 
the  money  shoula  be  repaid  or  mat  it  is 
in  the  hands  of  the  government  by  mis- 
take or  without  consideration.  (1843) 
4  Op.  Atty.-Gen.  253. 

The  only  relief  of  a  purchaser  of  pre- 
viously sold  Und,  under  the  Act  of  Jan. 
12,  1825,  ch.  5,  4  Stat.  L.  80,  is  a  re- 
payment of  the  money  paid  under  his 
void  entry  and  purchase,  and  a  charge 
of  entry  cannot  be  had.  The  Act  of  1825 
is  not  supplementary  or  amendatory  of 
any  previous  Act,  but  is  substantive  and 
independent,  and  provides  for  a  class  of 
cases  not  embraced  by  any  other  law.  Car^ 
man  v.  Johnson,  (1859)  29  Mo.  84. 

Rights  of  assignees. —  Notwithstanding 
the  above  section,  actions  may  be  main- 
tained in  the  federal  courts,  against 
the  government  of  the  United  States,  to 
recover  the  purchase  price  paid  luider  void 
entries  of  public  lands,  under  provisions 
of  the  Act  of  Congress  of  Marcn  3,  1887, 
which  authorizes  suits  against  the  United 
States  (see  vol.  4,  p.  841).  Such  actions 
cannot,  however,  be  maintained  by  as- 
signees of  the  parties  who  made  the  void 
entries,  as  assignments  of  all  claims 
against  the  government  are  declared  void 
by  R.  S.  sec.  3477  (see  vol.  2,  p.  179), 
unless  made  with  prescribed  formalities 
after  the  issuance  01  warrants  to  pay  the 
claims.  Emmons  v.  U.  S.,  (C.  C.  Ore. 
1890)  42  Fed.  26.  See  also  U.  S.  v.  Fore- 
man,  (1897)   5  Okla.  237,  48  Pac.  92. 


Sec*  2363.  [Kefimdiiig  in  certain  caaes,  how  done.]  Where  any  tract 
of  land  has  been  erroneously  sold,  as  described  in  the  preceding  section, 
I  and  the  money  which  was  paid  for  the  same  has  been  invested  in  any  stocks 
held  in  trust,  or  has  been  paid  into  the  Treasury  to  the  credit  of  any  trust- 
fund,  it  is  lawful,  by  the  sale  of  such  portion  of  the  stocks  as  may  be  neces- 
sary for  the  purpose,  or  out  of  such  trust-fund,  to  repay  the  purchase-money 
to  the  parties  entitled  thereto.    [R.  8.]- 

Act  of  Feb.  28,  1859,  ch.  64,  11  Stat.  L.  388. 

Sec  2364.  [Minimum  price,  how  fixed  when  reservations  sold.]  When- 
ever  any  reservation  of  public  lands  is  brought  into  market,  the  Commis- 
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change  to  be  made.    Carman  t*.  Johnson,  plate,  exclusively,  entries  made  by   pur- 

(1S59)  29  Mo.  84.  chasers,  by  directing  the  applicatim    of 

Only  entries  made  by  purchasers .  are  the  money  paid  on  the  entry,  and  do  not 

contemplated. —  The  provisions  of  the  Acts  include  entries  made  by  Canadian  volun- 

of  March  3,  1819,  and  May  24,  1828  (see  teers.     (1^30)  2  Op.  Atty.-Gen.  341. 
R.  S.  sec.  2370  which  follows),  contem- 

Sec.  2370.  [MiBtakes  in  patent  lands.]  The  provisions  of  the  preceding 
section  are  declared  to  extend  to  all  cases  where  patents  have  issued  or  may 
hereafter  issue;  upon  condition,  however,  that  the  party  concerned  sur- 
renders his  patent  to  the  Commissioner  of  the  General  Land-Offlce,  with  a 
relinquishment  of  title  thereon,  executed  in  a  form  to  be  prescribed  by  the 
Secretary  of  the  Interior.    [B.  8.] 

Act  of  May  24,  1828,  ch.  96,  4  Stat.  L.  301. 

Sec.  2371.  [Mistakes  in  location  of  warrants.]  The  provisions  of  the 
two  preceding  sections  are  made  applicable  in  all  respects  to  errors  in  the 
location  of  land-warrants.    [B.  S.] 

Act  of  March  3,  1853,  ch.  147,  10  Stat.  L.  267. 


Sec.  2372.  [Error  in  entry  by  mistake  of  nnmbera  —  proceedings 
upon.]  In  all  cases  where  an  entry,  selection,  or  location  has  been  or  shall 
hereafter  be  made  of  a  tract  of  land  not  intended  to  be  entered,  the  entry- 
man,  selector,  or  locator,  or,  in  case  of  his  death,  his  legal  representatives, 
or,  when  the  claim  is  by  law  transferable,  his  or  their  transferees,  may,  in 
any  case  coming  within  the  provisions  of  this  section,  file  his  or  their  affi- 
davit, with  such  additional  evidence  as  can  be  procured  showing  the  mis- 
take as  to  the  numbers  of  the  tract  intended  to  be  entered  and  that  every 
reasonable  precaution  and  exertion  was  used  to  avoid  the  error,  with  the 
register  and  receiver  of  the  land  district  in  which  such  tract  of  land  is 
situate,  who  should  transmit  the  evidence  submitted  to  them,  in  each  case, 
together  with  their  written  opinion  both  as  to  the  existence  of  the  mistake 
and  the  credibility  of  every  person  testifying  thereto,  to  the  Commissioner 
of  the  General  Land  Office,  who,  if  he  be  entirely  satisfied  that  the  mistake 
has  been  made  and  that  every  reasonable  precaution  and  exertion  has  been 
made  to  avoid  it,  is  authorized  to  change  the  entry  and  transfer  the  pay- 
ment from  the  tract  erroneously  entered  to  that  intended  to  be  entered,  if 
the  same  has  not  been  disposed  of  and  is  subject  to  entry,  or,  if  not  subject 
to  entry,  then  to  any  other  tract  liable  to  such  entry,  selection,  or  location ; 
but  the  oath  of  the  person  interested  shall  in  no  case  be  deemed  sufficient, 
in  the  absence  of  other  corroborating  testimony,  to  authorize  such  change  of 
entry,  nor  shall  anything  herein  contained  affect  the  right  of  third  persons. 

As  originaUy  enacted  this  section  was  as  follows: 

**  Sec.  2372.  In  all  cases  of  an  entry  hereafter  made,  of  a  tract  of  land  not  intended 
to  be  entered,  by  a  mistake  of  the  true  numbers  of  the  tract  intended  to  be  entered, 
whore  the  tract,  thus  erroneously  entered,  does  not,  in  quantity,  exceed  one  half -section, 
and  where  the  certificate  of  the  original  purchaser  has  not  been  assigned,  or  his  right 
in  any  way  transferred,  the  purchaser,  or,  in  case  of  his  death,  the  legal  repreflentativea, 
not  being  assignees  or  transferees,  may,  in  any  case  coming  within  the  provisions  of 
this  section,  tile  his  own  affidavit,  with  such  additional  evidence  as  can  ne  procured, 
showing  the  mistake  of  the  numbers  of  the  tract  intended  to  be  entered,  and  that  every 
reasonable  precaution  and  exertion  had  been  used  to  avoid  the  error,  with  the  register 
and  receiver  of  the  land-district  within  which  such  tract  of  land  is  situated,  who  shall 
transmit  the  evidence  submitted  to  them  in  each  caae,  together  with  their  written 
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opinioDy  both  ab  to  the  existence  of  the  mistake  and  the  credibility  of  each  person 
testifving  thereto,  to  the  Commissioner  of  the  General  Land-Office,  who,  if  ne  be 
entirely  satisfied. that  the  mistake  has  been  made,  and  that  every  reasonable  precaution 
and  exerertion  [mc]  had  been  made  to  avoid  it,  is  authorized  to  change  the  entry,  and 
transfer  the  payment  from  the  tract  erroneously  entered,  to  that  intended  to  be  entered, 
if  unsold;  but,  if  sold,  to  any  other  tract  liable  to  entry;  but  the  oath  of  the  person 
interested  shall  in  no  case  be  deemed  sufficient,  in  the  absence  of  other  corroborating 
testimony,  to  authorize  any  such  change  of  entry;  nor  shall  anything  herein  contained 
affect  the  right  of  third  persons." 

Act  of  May  24,  1824,  ch.  138,  4  Stat.  L.  31. 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  24,  1909,  ch.  181, 
35  Stat.  L.  645,  entitled  "An  Act  To  permit  change  of  entry  in  case  of  mistake  of  the 
description  of  tracts  intended  to  be  entered." 

fi.  S.  sec.  2373.  This  section,  relating  to  agreements  and  acta  intended  to  prevent 
bids  at  the  public  sale  of  the  lands  of  the  United  States,  was  incorporated  in  Penal 
Laws,  f  59,  and  repealed  by  section  341  thereof.    See  Penal  Laws. 


Intended  land  must  be  unsold  at  date  of 
transfer. —  The  above  section  authorizes 
a  transfer  to  the  tracts  intended  only  if 
they  were  unsold  at  the  date  of  the  trans- 
fer. A  purchaser  of  those  tracts  does  not 
take  charged  with  notice  of  a  prior  ap- 
plication to  make  the  transfer,  and  sub- 
ject to  its  results.  Manuel  1*.  Fabanski, 
(1890)  44  Minn.  71,  46  N.  W.  208.  It  was 
also  held  in  ease  that  certain  papers  and 
tran^iactions  in  the  land  office  <nd  not  con- 
stitute an  application  under  the  above 
section  to  transfer  the  entry  to  the  tracts 
involved  in  the  action. 

An  application  for  a  change  of  entry  of 
public  land  on  the  ground  of  a  mistake 
m  the  description  is  necessarily  governed 
by  this  section  which  is  the  only  statute 


applicable,  in  whatever  form  the  question 
may  be  presented;  the  entry  can  only  be 
transferred  to  a  tract  which  is  ''unsold,'* 
and  where  it  will  not  affect  the  right  of 
third  persons;  and  a  decision  of  the  Sec- 
retary of  the  Interior  transferring  such 
an  entry  to  a  tract  upon  which  a  home- 
stead entr^  has  subsequentlv  been  made 
in  good  faith  by  another  who  has  made 
valuable  improvements,  completed  his  resi- 
dence, made  final  proof,  and  received  his 
final  certificate  which  vested  in  him  the 
equitable  title,  is  wholly  unauthorized  and 
erroneous  in  law.  Le  Marchal  t*.  Tegar- 
den,  (C.  C.  A.  8th  Cir.  1909)  176  Fed. 
682,  99  C.  C.  A.  236,  reversing  (W.  D. 
Ark.  1907)    162  Fed.  662. 


Sec.  2374.  [Agreements  to  pay  premium  to  purchasers  at  public  sales.] 

If  any  person  before,  or  at  the  time  of  the  public  sale  of  any  of  the  lands  of 
the  United  States,  enters  into  any  contract,  bargain,  agreement,  or  secret 
understanding  with  any  other  person,  proposing  to  purchase  such  land,  to 
pay  or  give  to  such  purchasers  for  such  land  a  sum  of  money  or  other  article 
of  property,-  over  and  above  the  price  at  which  the  land  is  bid  oflf  by  such 
purchasers,  every  such  contract,  bargain,  agreement,  or  secret  understand- 
ing, and  every  bond,  obligation,  or  writing  of  any  kind  whatsoever,  founded 
upon  or  growing  out  of  the  same,  shall  be  utterly  null  and  void.    [R.  S,] 

Act  of  March  31,  1830,  ch.  48,  4  Stat.  L.  392. 


Object  of  statute. —  The  purpose  of  this 
law  is  to  protect  those  who  propose  to 
purchase  lands  at  the  public  sales,  from 
extortion.  Fackler  ix  Ford,  (1861)  24 
How.  322,  16  U.  S.   (L.  ed.)   690. 

Agreements  not  within  statute. — Where 
parties  were  in  possession  of  unsurveyed 
public  lands  and  executed  an  agreement 
to  purchase  the  lands  when  surveyed  and 
offered  for  sale,  and  thereafter  to  mort- 
gage the  same  to  a  creditor,  the  court 
Held  that  such  an  agreement  was  not  a  . 
violation  of  the  Act  of  March  31,  1830 
(4  Stat.  L.  392).     Wright  v.  Shumway, 


(1853)    1    Bias.    23,   30   Fed.    Caa.   No. 

18,093. 

M.  had  a  claim  and  valuable  improve- 
ments on  public  lands.  £.  agreed  to  pay 
two  hundred  dollars  for  one-half  of  the 
claim,  and  M.  intrusted  the  two  hundred 
dollars  to  £.  as  agent,  to  purchase  for 
him  his  remaining  portion  01  the  land  at 
the  public  sale,  with  the  understanding 
that  E.  should  deed  to  M.  his  portion  01 
the  purchase  when  perfected.  Ijiis  agree- 
ment was  held  not  to  violate  the  fifth  sec- 
tion of  the  Act  of  March  3J,  1830.  Ellis 
V.  Mosier,   (1849)   2  G.  Greene  (la.)   24^. 


Sec.  2375.  [Kecovery  of  premiums  paid  to  purchasers  at  public  sales.] 

Every  person  being  a  party  to  such  contract,  bargain,  agreement,  or  secret 
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understanding,  who  pays  to  such  purchaser  any  sum  of  money  or  other 
article  of  value,  over  and  above  the  purchase-money  of  such. land,  may  sue 
for  and  recover  such  excess  from  such  purchaser  in  any  court  having  juris- 
diction of  the  same.    [B.  S.] 

Act  of  March  31,  1830,  ch.  48,  4  Stat.  L.  392. 

Sec.  2376.  [Discovery  of  agreements  to  pay  premiums  by  bill  in 
equity.]  If  the  party  aggrieved  have  no  legal  evidence  of  such  contract, 
bargain,  agreement,  or  secret  understanding,  or  of  the  payment  of  the 
excess,  he  may,  by  bill  in  equity,  compel  such  purchaser  to  make  discovery 
thereof ;  and  if  in  such  case  the  complainant  shall  ask  for  relief,  the  court  in 
which  the  bill  is  pending  may  proceed  to  final  decree  between  the  parties  to 
the  same;  but  every  such  suit  either  in  law  or  equity  shall  be  commenced 
within  six  years  next  after  the  sale  of  such  land  by  the  United  States. 
[B.  8.] 

Act  of  March  31,  1830,  ch.  48,  4  Stat.  L.  392. 

R.  S.  sees.  2377-2379  are  given  under  subdivision  XVI  of  this  title,  infra,  p.  771. 

Necessary   aUegations   of   bilL — A   bill  that  the  complainant  has  no  legal   evi- 

brought  with  reference  to  the  above  sec-  dence  of  the  agreement.     Qale  17.  Cutler, 

tion  must  all^e  and  show  that  the  con-  (1842)   1  Pin.  (Wis.)  253. 
tract  is  prohibited  by  the  statute  and 


An  act  providing  for  the  sale  of  Saline  lands. 

[Act  of  Jan.  12,  1877,  ch,  18,  19  Stat,  L,  221,] 

[Sec.  1.]  [Saline  lands  to  be  sold  at  public  auction  or  private  sale.] 

That  whenever  it  shall  be  made  appear  to  the  register  and  the  receiver  of 
any  land  office  of  the  United  States  that  any  lands  within  their  district  are 
saline  in  character,  it  shall  be  the  duty  of  said  register  and  said  receiver, 
under  the  regulations  of  the  General  Land  Office,  to  take  testimony  in 
reference  to  such  lands  to  ascertain  their  true  character,  and  to  report  the 
same  to  the  General  Land  office ;  and  if,  upon  such  testimony,  the  Ck)mmis- 
sioi^er  of  the  General  Land  office  shall  find  that  such  lands  are  saline  and 
incapable  of  being  purchased  under  any  of  the  laws  of  the  United  States 
relative  to  the  public  domain,  then,  and  in  such  case,  such  lands  shall  be 
offered  for'sale  by  public  auction  at  the  local  land  office  of  the  district  in 
which  the  same  shall  be  situated,  under  such  regulations  as  shall  be  prescribed 
by  the  Commissioner  of  the  General  Land  office,  and  sold  to  the  highest  bid- 
der for  cash,  at  a  price  not  less  than  one  dollar  and  twenty-five  cents  per 
acre ;  and  in  case  said  lands  fail  to  sell  when  so  offered,  then  the  same  shall 
be  subject  to  private  sale,  at  such  land  office,  for  cash,  at  a  price  not  less  than 
one  dollar  and  twenty-five  cents  per  acre,  in  the  same  manner  as  other 
lands  of  the  United  States  are  sold,  Provided,  That  the  foregoing  enact- 
ments shall  not  apply  to  any  State  or  Territory  which  has  not  had  a  grant 
of  salines  by  act  of  Congress,  nor  to  any  State  which  may  have  had  such  a 
grant,  until  either  the  grant  has  been  fully  satiiffied,  or  the  right  of  selec- 
tion thereunder  has  expired  by  efflux  of  time.  But  nothing  in  this  act 
shall  authorize  the  sale  or  conveyance  of  any  title  other  than  such  as  the 
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United  States  has,  and  the  patents  issued  shall  be  in  the  form  of  a  release 
and  qnitelaim  of  all  title  of  the  United  States  in  such  lands.  [19  Stat,  L. 
221,] 

This  section  would  seem  to  be  almost  entirely  superseded  by  the  Act  of  March  3, 
1891,  ch.  561,  §  9,  infra,  p.  636,  forbidding,  with  certain  exceptions,  the  public  sale  of 
public  lands,  the  Act  of  March  2,  1889,  ch.  381,  §  1  infray  p.  636,  forbidding  private 
entry  of  public  lands  except  in  Missouri,  and  the  Act  of  Jan.  31,  1901,  ch.  186,  given 
in  >Ii.NERAL  Lands,  Mines,  and  Mining,  vol.  6,  p.  606,  providing  for  the  entry  of 
saline  lands  under  placer  mining  laws. 

The  salt  springs  in  Colorado  were  granted,  with  the  adjoining  land,  to  the  state  by 
the  Act  of  March  3,  1875,  ch.  139,  §  11,  18  Stat.  L.  476. 

In  lieu  of  saline  lands,  grants  of  other  lands  to  various  states  have  been  made  by 
the  following  Acts:  North  Dakota,  South  Dakota,  Montana,  and  Washington,  Act 
of  Feb.  22.  1889,  ch.  666,  §  17,  25  Stat.  L.  681 ;  Act  of  March  3,  1893,  ch.  208^  27 
SUt.  L.  692;  Act  of  March  3,  1893,  ch.  210,  §  1,  27  Stat.  L,  661.  Idaho,  Act  of 
Julv  3,  1890,  ch.  656,  S  11,  26  Stat.  L.  216.  Wyoming,  Act  of  July  10,  1890,  ch.  664, 
I  fl,  26  Stat.  L.  224;  Act  of  April  23,  1900,  ch.  254,  31  Stat.  L.  139.  Utah,  Act  of 
July  16,  1894,  ch.  139,  {§  6-13,  28  Stat.  L.  100.  New  Mexico,  Act  of  June  20,  1910, 
ch.  310,  §  7,  36  Stat.  L.  662. 

Sec.  2.  [Proclamation  of  sale  of  lands  —  publication.]  That  all  execu- 
tive proclamations  relating  to  the  sales  of  Public  Lands  shall  be  published  in 
only  one  newspaper,  the  same  to  be  printed  and  published  in  the  State  or 
Territory  where  the  lands  are  situated,  and  to  be  designated  by  the  Secre- 
tary of  the  Interior.    [19  Stat.  L.  221,] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


Sec.  3.  [Alternate  sections  of  railroad  lands  reduced  to  $1.26.]  That 
the  price  of  lands  now  subject  to  entry  which  were  raised  to  two  dollars  and 
fifty  cents  per  acre,  and  put  in  market  prior  to  January,  eighteen  hundred 
and  sixty-one,  by  reason  of  the  grant  of  alternate  sections  for  railroad 
purposes  is  hereby  reduced  to  one  dollar  and  twenty-five  cents  per  acre. 
[21  Stat,  L.  238,] 

The  foregoing  section  3  and  the  foUowing  section  4  are  from  an  Act  of  June  15, 
1880,  ch.  227,  entitled  "  An  Act  relating  to  the  public  lands  of  the  United  States." 

Sections  1  and  2  of  this  Act  were  temporary  only  and  are  omitted. 

Other  provisions  as  to  the  price  of  lands  were  made  by  R.  S.  sec.  2357,  supra, 
h  627.    See  the  notes  thereto. 

Sec.  4.  [Mineral  lands  excepted  from  provisions  of  act — trespassers.] 

This  act  shall  not  apply  to  any  of  the  mineral  lands  of  the  United  States ; 
and  no  person  who  shall  be  prosecuted  for  or  proceeded  against  on  account 
of  any  trespass  committed  or  material  taken  from  any  of  the  public  lands 
after  March  first,  eighteen  hundred  and  seventy-nine  shall  be  entitled  to  the 
benefit  thereof.     [21  Stat,  L,  238.] 

See  the  notes  to  the  preceding  section  3  of  this  Act. 

"The  first  section  of  this  Act  relieved  under  conditions  named  certain  trespassers 
upon  puhlic  lands  from  proceedings  by  the  United  States  for  acts  done  prior  to 
March  1,  1879.  The  second  section  relates  to  homestead  entries  *  heretofore'  made. 
The  provisions  of  section  4  would  seem  more  especially  applicable  to  section  1,  but 
as  they  apply  in  terms  to  the  whole  Act,  they  are  here  retained."  Compilers*  note, 
1  Bupp,  R.  8.  298. 

Kccovery  of  excess  payment.— A  party  of  Claims.    U.  S.  t?.  Edmondston,  (1901) 

who  without  protest  pays  for  public  lands  ISl    U.   S.   500,  21    S.  Ct.   718,  45  U.   S. 

more  than  is  required  by  law  is  not  en-  (L.  ed.)    »71.     See  also  Shang  v.  U.  tS., 

titled  to  recover  the  excess  in  the  Court  (1901 )    36  Ct.  CI.  466. 
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[Sec.  1.]  [Withdrawal  of  lands  from  private  entry.]  That  from  and 
after  the  passage  of  this  act  no  public  lands  of  the  United  States,  except 
those  in  the  State  of  Missouri  shall  be  subject  to  private  entry.  [25  8iat, 
L.  854.] 

The  foregoing  section  1  and  the  following  sections  4  and  8  are  from  an  Act  of 
March  2,  1889,  ch.  381,  entitled  "  An  Act  to  withdraw  certain  public  lands  from 
private  entry,  and  for  other  purposes."  Other  sections  of  this  Act  are  set  out  or 
referred  to  in  subdivision  VI  of  this  title,  supra,  p.  643. 

Sec.  4.  [Price  of  forfeited  railroad  lands,  and  adjacent  lands.]  That  the 
price  of  all  sections  and  parts  of  sections  of  the  public  lands  within  the 
limits  of  the  portions  of  the  severalgrants  of  lands  to  aid  in  the  construction 
of  railroads  which  have  been  heretofore  and  which  may  hereafter  be  for- 
feited, which  were  by  the  act  making  such  grants  or  have  since  been 
increased  to  the  double  minimum  price,  and,  also,  of  all  lands  within  the 
limits  of  any  such  railroad  grant,  but  not  embraced  in  such  grant  lying 
adjacent  to  and  coterminous  with  the  portions  of  the  line  of  any  such  rail- 
road which  shall  not  be  completed  at  the  date  of  this  act,  is  hereby  fixed  at 
one  dollar  and  twenty-five  cents  per  acre.    [25  Stat.  L.  834.] 

See  the  notes  to  the  preceding  section  1  of  this  Act. 

Sec.  8.  [Abandoned  military  reservation  act  not  repealed.]  That  noth- 
ing in  this  act  shall  be  construed  as  suspending,  repealing  or  in  any  way 
rendering  inoperative  the  provisions  of  the  act  entitled,  **  An  act  to  provide 
for  the  disposal  of  abandoned  and  useless  military  reservations,"  approved 
July  fifth,  eighteen  hundred  and  eighty-four.     [25  SttU.  L.  855.] 

See  the  note  to  section  1  of  this  Act,  supra,  this  page. 

The  Act  of  July  5,  1884,  ch.  214,  mentioned  in  the  text,  is  given  infra,  p.  829. 


Sec.  9.  [Public  lands  not  to  be  sold  at  public  auction — exceptions.] 

That  hereafter  no  public  lands  of  the  United  States,  except  abandoned 
military  or  other  reservations  isolated  and  disconnected  fractional  tracts 
authorized  to  be  sold  by  section  twenty-four  hundred  and  fifty-five  of  the 
Revised  Statutes,  and  mineral  and  other  lands  the  sale  of  which  at  public 
auction  has  been  authorized  by  acts  of  Congress  of  a  special  nature  having 
local  application,  shall  be  sold  at  public  sale.     [26  Stat.  L.  1099.] 

This  is  from  the  Act  of  March  3,  1891,  ch.  561,  "An  act  to  repeal  timber-culture 
laws,  and  for  other  purposes." 
R.  S.  sec.  2455,  mentioned  in  the  text,  is  given  tn/ra,  p.  859. 


An  Act  To  abolish  the  distinction  between  offered  and  onoffered  lands, 

and  for  other  purposes. 

[Act  of  May  18,  1898,  ch.  344,  30  Stat.  L.  418.] 

[Sec.  1.]  [Distinction  between  offered  and  unofl^red  lands  abolished.] 

That  in  cases  arising  from  and  after  the  passage  of  this  Act  the  distinction 
now  obtaining  in  the  statutes  between  offered  and  unoffered  lands  shall  no 
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longer  be  made  in  passing  upon  subsisting  preemption  claims,  in  disposing 
of  the  public  lands  under  the  homestead  laws,  and  under  the  timber  and 
stone  law  of  June  third,  eighteen  hundred  and  seventy-eight,  as  extended  by 
the  Act  of  August  fourth,  eighteen  hundred  and  ninety-two,  but  in  all  such 
cases  hereafter  arising  the  land  in  question  shall  be  treated  as  unoffered, 
without  regard  to  whether  it  may  have  actually  been  at  some  time  offered 
or  not.    [30  Stat  L.  418.] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  §  4,  supra,  p.  635. 
The  homestead  laws  are  set  out  in  subdivision  VI  of  this  title,  supra,  p.  543. 
For  the  timber  and  stone  laws  of  June  3,  187 1>  ch.  151,  as  extended  by  the  Act  of 
Aug.  4,  1892,  ch.  375,  see  Timber  Lands  aixd  Fobest  Reseryes. 

Sec.  2.  [Private  sale  of  lands  in  Missoari.]  That  all  public  lands  within 
the  State  of  Missouri  shall  hereafter  be  subject  to  disposal  at  private  sale  in 
the  manner  now  provided  by  law  for  the  sale  of  lands  which  have  been  pub- 
licly offered  for  sale,  whether  such  lands  have  ever  been  offered  at  public 
sale  or  not :  Provided,  That  the  actual  settlers  shall  have  a  preference  right, 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  pre- 
scribe.   [30  Stat.  L.  418.] 

See  farther  the  Act  of  March  2,  1889,  ch.  381,  f  1,  supra,  p.  63ft. 


An  Act  to  authorize  the  sale  of  public  lands  for  cemetery  purposes. 

[Act  of  March  1,  1907,  ch.  2286,  34  Stat.  L.  1052.] 

[Sales  for  cemeteries  authorised —  price — reversion.]  That  the  Secre- 
tary of  the  Interior  be,  and  he  is  hereby,  authorized  to  sell  and  convey  to 
any  religious  or  fraternal  association,  or  private  corporation,  empowered 
by  the  laws  under  which  such  corporation  or  association  is  organized  or 
incorporated  to  hold  real  estate  for  cemetery  purposes,  not  to  exceed  eighty 
acres  of  any  unappropriated  nonmineral  public  lands  of  the  United  States 
for  cemetery  purposes,  upon  the  payment  therefor  by  such  corporation  or 
association  of  the  sum  of  not  less  than  one  dollar  and  twenty-five  cents  per 
acre:  Provided,  That  title  to  any  land  disposed  of  under  the  provisions  of 
this  Act  shall  revert  to  the  United  States,  should  the  land  or  any  part 
thereof  be  sold  or  cease  to  be  used  for  the  purpose  herein  provided. 
[3i  Stat.  L.  1052.] 


Vm.  BESEBVATION  AND  SALE  OF  TOWN  SITES  ON  THE 

PUBLIC   LANDS 

Sec.  2380.  [Town  sites  to  be  reserved.]  The  President  is  authorized  to 
reserve  from  the  public  lands,  whether  surveyed  or  unsurveyed,  town-sites 
on  the  shores  of  harbors,  at  the  junction  of  rivers,  important  portages,  or. 
any  natural  or  prospective  centers  of  population.     [R.  S.] 

Act  of  March  3,  1863,  ch.  80,  12  Stat.  L.  754. 

Sections  2380-2394  constitute  chapter  8  of  title  32  of  the  Revised  Statutes  entitled 
"  Beaervation  and  Sale  of  Town  Sites  on  the  Public  Lands." 
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Applicability  to  Indian  reservations. —  Applicability  to  Alaska.— The  laws  of 

Land  reserved  for  tribes  of  Indians  is  not       the  United  States  relating  to  town  aiteii 
a  part  of  "  the  public  lands,"  and  is  not       have  been  extended  to  Alaska.    Sawyer  v. 
subject  to  the  Acts  of  Congress  relating       Van  Hook,  (1900)  1  Alaska  108. 
to  town  sites.     King  t?.  McAndrews,   (C. 
C.  A.   8th  Cir.   1001)    111   Fed.  860,  60 
C.  C.  A.  29. 

Sec.  2381.  [Reservations  to  be  surveyed  into  lots.]     When,  in  the 

opinion  of  the  President,  the  public  interests  require  it,  it  shall  be  the  duty 
of  the  Secretary  of  the  Interor  to  cause  any  of  such  reservations,  or  part 
thereof,  to  be  surveyed  into  urban  or  suburban  lots  of  suitable  size,  and  to 
fix  by  appraisement  of  disinterested  persons  their  cash  value,  and  to  offer 
the  same  for  sale  at  public  outcry  to  the  highest  bidder,  and  thence  after- 
ward to  be  held  subject  to  sale  at  private  entry  according  to  such  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe ;  but  no  lot  shall  be  dis- 
posed of  at  public  sale  or  private  entry  for  less  than  the  appraised  value 
thereof.  And  all  such  sales  shall  be  conducted  by  the  register  and  receiver 
of  the  land-office  in  the  district  in  which  the  reservations  may  be  situated, 
in  accordance  with  the  instructions  of  the  Commissioner  of  the  General 
Land-Office.     [B.  8.] 

Act  of  March  3,  1863,  ch.  80,  12  Stat.  L.  764. 

Sec.  2382.  [Town  or  city  sites  in  public  lands.]  In  any  case  in  which 
parties  have  already  founded,  or  may  hereafter  desire  to  found,  a  city  or 
town  on  the  public  lands,  it  may  be  lawful  for  them  to  cause  to  be  filed  with 
the  recorder  for  the  county  in  which  the  same  is  situated,  a  plat  thereof, 
for  not  exceeding  six  hundred  and  forty  acres,  describing  its  exterior  bound- 
aries according  to  the  lines  of  the  public  surveys,  where  such  surveys  have 
been  executed;  also  giving  the  name  of  such  city  or  town,  and  exhibiting 
the  streets,  squares,  blocks,  lots,  and  alleys,  the  size  of  the  same,  with  meas- 
urements and  area  of  each  municipal  subdivision,  the  lots  in  which  shall  each 
not  exceed  four  thousand  two  hundred  square  feet,  with  a  statement  of  the 
extent  and  general  character  of  the  improvements;  such  map  and  statement 
to  be  verified  under  oath  by  the  party  acting  for  and  in  belialf  of  the  per- 
sons proposing  to  establish  such  city  or  town ;  and  within  one  month  after 
such  filing  there  shall  be  transmitted  to  the  General  Land-Office  a  verified 
transcript  of  such  map  and  statement,  accompanied  by  the  testimony  of 
two  witnesses  that  such  city  or  town  has  been  established  in  good  faith,  and 
when  the  premises  are  within  the  limits  of  an  organized  land-district,  a 
similar  map  and  statement  shall  be  filed  with  the  register  and  receiver,  and 
at  any  time  after  the  filing  of  such  map,  statement,  and  testimony  in  the 
General  Land-Office  it  may  be  lawful  for  the  President  to  cause  the  lots 
embraced  within  the  limits  of  such  city  or  town  to  be  offered  at  public  sale 
to  the  highest  bidder,  subject  to  a  minimum  of  ten  dollars  for  each  lot ;  and 
such  lots  as  may  not  be  disposed  of  at  public  sale  shall  thereafter  be  liable 
to  private  entry  at  such  minimum,  or  at  such  reasonable  increase  or  dimi- 
nution thereafter  as  the  Secretary  of  the  Interior  may  order  from  time  to 
time,  after  at  least  three  months'  notice,  in  view  of  the  increase  or  decrease 
in  the  value  of  the  municipal  property.  But  any  actual  settler  upon  any 
one  lot,  as  above  provided,  and  upon  any  additional  lot  in  which  he  may 
have  substantial  improvements  shall  be  entitled  to  prove  up  and  purchase 
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the  same  as  a  pre-emption,  at  such  minimumy  at  any  time  before  the  day 
fixed  for  the  public  sale.    [B.  8.] 

Act  of  July  1,  1864,  ch.  2Q5,  13  Stat.  L.  343. 

The  pre-emption  lawB  were  repealed  by  the  Act  of  March  S,  18W,  oIl  661,  i  4, 
9upra,  p.  636. 


Purpose  of  Act, — ^''Congress  had  in 
view  two  objects,  to  wit:  first,  to  protect 
the  equitable  rights  of  those  in  the  bona 
fide  occupation  of  lots  in  towns  already 
established,  and  to  enable  persons  to  ac- 
quire small  parcels  at  a  nominal  price  in 
towns  thereafter  to  be  located;  second, 
to  enable  the  inhabitants  of  the  existing 
or  proposed  town  to  establish  proper 
streets,  blocks,  and  squares,  adapted  to 
the  particular  locality."  Jones  t*.  Peta- 
luma,  (1868)  36  Cal.  230;  Alemany  r. 
Petaluma,  (186»)  38  Cal.  553. 

This  Act  was  evidently  designed  in  aid 
and  for  the  benefit  and  relief  of  such 
persons  as,  having  settled  upon  the  public 
lands,  might  desire  to  lay  out  and  estab- 
lish a  town  or  city  including  their  posses- 
sions, or  having  already  laid  out  and 
established  a  town  or  city  on  unoccupied 
•  lands,  and  settled  upon  lots  or  municipal 
subdivisions  within  tiie  boundaries  thereof, 
to  enable  such  occupants  of  town  or  city 
lots  to  procure  a  title  thereto  from  the 
United  States  at  a  minimum  price;  and, 
further,  to  provide  a  means  by  which 
other  parties  desiring  to  purchase  lots 
within  the  limits  of  an  established  city 
or  town  upon  the  public  lands  could  pro- 
cure a  valid  title  thereto.  Congress  nad 
in  view  the  individual  intereaits  of  bona 
fide  settlers  upon  small  parcels  of  public 
lands,  as  well  as  the  common  interests  of 
a  community  of  persons  so  contiguously 
settled  as  to  justify  the  establishment  of 
a  town  or  city,  and  did  not  intend  the 


Act  for  the  especial  benefit  of  municipal 
organizations  or  corporations;  and  to  so 
construe  the  law  as  to  authorize  under  its 
sanction  an  appropriation  of  private  prop- 
erty to  public  use  without  compensation, 
or  an  arbitrary  confiscation  of  rights  of 
property  for  the  benefit  of  municipal  as- 
sociations or  corporations,  would  be  a 
manifest  perversion  of  the  leading  object 
and  purpose  of  the  law.  Jones  v.  Peta- 
luma, (1869)  38  Cal.  397. 

Decisions  judicial  in  character  and  not 
subject  to  coUateral  attack. —  Decisions 
under  this  section,  both  of  law  and  fact, 
made  by  the  proper  officer  or  officers,  are 
judicial  in  character  and  not  subject  to 
collateral  attack.  King  v.  McAndrews, 
(C.  C.  A.  8th  Cir.  1901)  111  Fed.  860,  60 
C.  C.  A.  29. 

Private  property  not  to  be  taken  with- 
out compensation. — A  board  of  aldermen 
of  a  city  has  no  authority,  under  this 
section,  to  lay  out  imaginary  streets  run- 
ning through  valuable  improvements,  and 
by  that  process  to  deprive  citizens  of  their 
property  without  any  compensation.  Vir- 
ginia, etc.,  R.  Co.  P.  Lynch,  (1878)  13 
Nev.  92. 

Dedication  to  county. —  In  Collins  «. 
B^g  Horn  County,  (1912)  20  Wyo.  517, 
126  Pac.  465,  it  was  held  that  the  sale 
of  lots  by  the  government  in  pursuance 
of  the  Townsite  Law  did  not  constitute  a 
dedication  to  the  county  of  a  block  desig- 
nated on  a  plat  as  **  Courthouse  Square." 


n 


Sec.  2383.  [When  towns  established  on  unsurveyed  lands,  extension 
limits,  how  adjusted.]  When  such  cities  or  towns  are  established  upon 
unsurveyed  lands,  it  may  be  lawful,  after  the  extension  thereto  of  the  public 
surveys,  to  adjust  the  extension  limits  of  the  premises  according  to  those 
lines,  where  it  can  be  done  without  interference  with  rights  which  may  be 
vested  by  sale ;  and  patents  for  all  lots  so  disposed  of  at  public  or  private 
sale  shall  issue  as  in  ordinary  cases.    [£.  8.] 

Act  of  July  1,  1864,  ch..  205,  13  Stat.  L.  344. 


Sec.  2384.  [When  transcript  maps  of  town  are  not  filed  in  twelve 
months,  proceedings  by  Secretary  of  Interior.]  If  within  twelve  months 
from  the  establishment  of  a  city  or  town  on  the  public  domain,  the  parties 
interested  refuse  or  fail  to  file  in  the  General  Land-Office  a  transcript  map, 
with  the  statement  and  testimony  called  for  by  the  provisions  of  section 
twenty-three  hundred  "and  eighty-two,  it  may  be  lawful  for  the  Secretary 
of  the  Interior  to  cause  a  survey  and  plat  to  be  made  of  such  city  or  town. 
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end  thereafter  the  lots  in  the  same  shall  be  disposed  of  as  required  by  such 
provisions,  with  this  exception,  that  they  bhall  each  be  at  an  increase  of 
fifty  per  centum  on  the  minimum  of  ten  dollars  per  lot.    [B.  8.] 

Act'  of  July  1,  1864,  ch.  205,  13  Stat.  L.  344. 


Decisions  judicial  in  character  and  not 
subject  to  collateral  attack. —  Decisions 
under  this  section,  both  of  law  and  fact, 
made  by  the  proper  officer  or  officers,  are 


judicial  in  character  and  not  subject  to 
collateral  attack*  King  v.  McAndrews, 
(C.  C.  A.  Sth  Cir.  1901)  111  Fed.  860,  50 
v/.  \j.  A.%  2»o% 


Sec.  2385.  [Where  size  of  lots  or  town  plat  vary  from  general  rule.] 
In  the  case  of  any  city  or  town,  in  which  the  lots  may  be  variant,  as  to  size 
from  the  limitation  fixed  in  section  twenty-three  hundred  and  eighty- 
two,  and  in  which  the  lots  and  buildings,  as  municipal  improvements,  cover 
an  area  greater  than  six  hundred  and  forty  acres,  such. variance  as  to  size 
of  lots  or  excess  in  area  shall  prove  no  bar  to  such  city  or  town  claim  under 
the  provisions  of  that  section ;  but  the  minimum  price  of  each  lot  in  such 
city  or  town,  which  may  contain  a  greater  number  of  square  feet  than  the 
maximum  named  in  that  section,  shall  be  increased  to  such  reasonable 
amount  as  the  Secretary  of  the  Interior  may  by  rule  establish.     [JB.  &,\ 

Act  of  March  3,  1865,  ch.  107,  13  Stat.  L.  530. 


Sec.  2386.  [Title  to  lots  subject  to  mineral  rights.]  When  mineral 
veins  are  possessed,  which  possession  is  recognized  by  local  authority,  and 
to  the  extent  so  possessed  and  recognized,  the  title  to  town-lots  to  be 
acquired  shall  be  subject  to  such  recognized  possession  and  the  necessary 
use  thereof;  but  nothing  contained  in  this  section  shall  be  so  construed  as 
to  recognize  any  color  of  title  in  possessors  for  mining  purposes  as  against 
the  United  States.  [iJ.  fif.] 

Act  of  March  3,  1865,  ch.  107,  13  Stat.  L.  530. 

The  provisions  as  to  minerals  and  mineral  claims  are  set  out  under  Mineral  Lands, 
MiiYES,  AND  Mining,  vol.  6,  p.  600. 


General  purpose  and  effect  of  section. — 
"  This  statute  waa  enacted  at  a  time  when 
it  was  the  settled  policy  of  the  governm^it 
not  to  sell  its  mineral  lands,  and  when  it 
was  impossible  for  an  individual  to  ac- 
quire title  to  guch  lands.  Even  then,  when 
tnineral  veins  were  held  and  possessed  by 
virtue  of  mere  local  rules  and  regulations, 
and  when  the  title  could  not  be  acquired, 
the'  title  to  the  town  lots  under  the  Town- 
site  Act  were  subject  to  the  necessary 
possession  and  use  of  the  mine  owner. 
Even  then,  when  the  government  did  not. 
propose  to  part  with  its  title  to  the  min- 
eral lands,  the  possessory  title  to  the 
mine,  such  as  it  was,  is  made  superior  to 
that  of  the  lot  owner  under  the  Town-site 
Act.  That  Act  gave  the  mine  owner  all 
the  title  he  had,  made  the  lot  owner's 
title  subject  to  it,  and  is  not  at  all  in- 
consistent with  the  Act  of  1872  (see  vol. 
6,  p.  500),  which  opens  the  public  mineral 
lands  to  exploration  and  purchase,  and 
gives  to  the  locator  the  full  title  when  its 
terms  have  been  complied  with."    Talbott 


r.  King,  (ISSff)  6  Mont.  76,  9  Pac.  434. 
To  the  same  effect  is  Silver  Bow  Min.. 
etc.,  Co.  1*.  Clark,  (1885)  6  Mont.  378,  6 
Pac.  670. 

Effect  of  section  as  authorizing  acquisi- 
tion of  mining  rights. —  Mineral  rights 
cannot  be  acquired  under  this  section,  but 
arc  left  subject  to  acquisition  in  the  same 
manner  as  deposits  outside  of  town  sites. 
Steel  r.  St.  Louis  Smelting,  etc.,  Co., 
(1882)  106  U.  S.  447,  1  S.  Ct.  389,  27 
U.  S.  (L.  ed.)  226;  Poire  p.  Wells,  (1882) 
6. Colo.  406. 

Necessity  that  excepted  lands  be  valu- 
able for  minerals.—^  Lands  of  which  acqui- 
sition is  prohibited,  under  this  section, 
must  be  such  land  as  is  known  at  the 
time  to  be  valuable  for  its  minerals;  for 
there  are  vast  tracts  of  public  land  in 
which  minerals  of  different  kinds  are 
found,  but  not  in  such  quantities  as  to 
justify  the  expenditure  necessary  to  ex- 
tract them.  It  is  not  to  such  lajid  that 
the  term  "  mineral,"  in  the  sense  of  the 
statute,  is  applicable.    Deffeback  t?.  Hawke, 


PUBLIC  LANDiS 


641 


(1885)  115  U.  S.  302,  6  S.  Ct.  95,  29 
U.  S.  (L.  ed.)  423,  affirming  (1885)  4 
Dak.  20,  22  N.  W.  480. 

''In  a  case  of  contest  between  mineral 
daimants  on  one  side  and  parties  holding 
town-site  patents  on  the  other  the  su- 
preme court -has  repeatedly  declared  that 
under  the  acts  of  congress  which  govern 
such  cases,  in  order  to  except  mines  or 
mineral  lands  from  the  operation  of  a 
town-site  patent,  it  is  not  sufficient  that 
the  lands  do  in  fact  contain  minerals,  or 
even  valuable  minerals,  when  the  town- 
site  patent  takes  effect,  but  they  must 
at  that  time  be  known  to  contain  mineral 
of  snch  extent  and  value  as  to  justify 
expenditures  for  the  purpose  of  extracting 
them;  and,  if  the  lands  are  not  known  at 
that  time  to  be  so  valuable  for  mining 
purposes,  the  fact  that  they  have  once 
been  valuable  or  are  afterwards  discov- 
ered to  be  still  valuable,  for  such  pur- 
poses, does  not  defeat  or  impair  the  title 
of  persons  claiming  under  the  town-site 
patent.  Deffeback  v.  Hawke,  [1885]  115 
U.  S.  [392],  393,  404,  6  S.  Ct.  95,  [29 
U.  S.  (L.  ed.)  423,  424,  427];  Davis  i?. 
Weibold,  [1891]  139  U.  S.  507,  625,  11 
S.  Ct.  628  [35  U.  S.  (L.  ed.)  238,  245]; 
Bower  v.  Richards,  [1894]  151  U.  S.  658, 
663,  14  S.  Ct.  432,  [38  U.  S.  (L.  ed.)  305, 
307].  In  Davis  v,  Weibold,  the  court,  after 
announcing  the  rule  as  above  stated,  said : 
'In  connection  with  these  views  it  is  to 
be  borne  in  mind,  also,  that  the  object  of 
the  town-site  act  was  to  afford  relief  to 
the  inhabitants  of  cities  and  towns  upon 
the  public  lands  by  giving  title  to  the 
lands  occupied  by  them,  and  thus  induce 
them  to  erect  suitable  buildings  for  resi- 
dence and  business.  Under  such  protec- 
tion many  towns  have  grown  up  on  lands 
which,    previously    to   the   pa^t,   were 

gart  of  the  public  domain  of  the  United 
tates,  with  buildings  of  great  value  for 
residence,  trade,  and  manufactures.  It 
woold,  in  many  instances,  be  a  great  im- 
pediment to  the  progress  of  such  towns 


if  the  titles  to  the  lots  gccupied  by  their 
inhabitants    were    subject    to    be    over- 
thrown by  a  subsequent  discovery  of  min- 
eral deposits  under  their  surface.    If  their 
title  would  not  protect  them  against  a 
discovery  of  mines  in  them,  neither  would 
it  prot^  them  against  the  invasion  of 
their  property  for  the  purpose  of  explor- 
ing for  mines.     The  temptation  to  such 
exploration    would   be    according   to    the 
suspected    extent   of   the   minerals,    and, 
being  thus  subject  to  indiscriminate  in- 
vasion, the  land  would  be,  to  one  having 
the  title,  poor  and  valueless,  just  in  pro- 
portion   to    the    supposed    richness    and 
abundance  of  its  products.     We  do  not 
think  that  any  sucn  results  were  contem- 
plated by   the  act  of  congress,   or  that 
any  construction  should  be  given  to  the 
provision  in  question  which  would  lead 
to  such  results.'     I  am  of  opinion  that 
those   cases,   and    the  princij^es    therein 
announced,  are  applicable  to  this  case." 
Bonner  v.  Mdkle,   (C.  C.  Kev.  1897)   82 
Fed.  697. 

Tbe  right  to  tnnnd  under  a  lot  taken 
under  the  Town-site  Act,  in  order  to 
readi  a  mineral  vein  which  was  known  to 
exist  at  the  time  of  the  issuing  of  the 
town-site  patent  and  is  excluded  from 
the  operation  of  the  patent,  does  not 
belong  to  the  owner  of  the  vein  in  the 
absence  of  any  agreement  by  the  owner 
to  that  effect  supported  by  a  valid  con- 
sideration. Dower  v,  Richards,  (1887) 
73  Cal.  477,  15  Pac.  105. 

Selief  in  equity  as  dependent  on  better 
title  being  shown.— "  To  entitle  a  party 
[claiming  mineral  land]  to  relief  [in 
equity]  against  a  patent  of  the  govern- 
ment he  must  show  a  better  right  to  the 
land  than  the  patentee,  such  as  in  law 
should  have  been  respected  by  the  officers 
of  the  Land  Department  and  being  re- 
spected, would  have  given  him  the  pat- 
ent/' Sparks  v.  Pierce,  (1885)  115  U.  S. 
408,  6  S.  Ct.  102,  29  U.  S.  (L.  ed.)  428. 


Sec.  2387.  [Entry  of  town  authorities  in  trust  for  occupants.]  When- 
ever any  portion  of  the  public  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  town-site,  not  subject  to  entry  under  the  agricultural  pre- 
emption laws,  it  is  lawful,  in  case  such  town  be  incorporated,  for  the  cor- 
porate authorities  thereof,  and,  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  such  town  is  situated,  to  enter  at  the 
proper  land-office,  and  at  the  minimum  price,  the  land  so  settled  and  occu- 
pied in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof, 
according  to  their  respective  interests;  the  execution  of  which  trust,  as  to 
the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof,  to 
be  conducted  under  such  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  State  or  Territory  in  which  the  same  may  be  situated. 
[R  8.] 


Act  of  March  2.  1867,  dL  177,  14  Stat.  L.  641. 
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I.  Entry  of  land  by  corporate  author- 
ities, etc.,  642 
n.  Nature   of   trust   and   title   and   au- 
thority of  trustee,  642 
III.  Occupancy  and  rights  of  occufrantSi 

644 
IV.  L^islatiye  regulatioiuB,  648 

I.  Entry  of  Land  by  Cobfobatib 
Authorities,  Etc. 

Meaning  of  term  "entry.'' — By  an 
"  entry  "  under  the  Act  is  meant  the  filing 
of  the  application  by  the  proper  officer 
with  the  register  of  the  land  office,  and 
proof  of  the  performance  of  the  conditi4MiB 
in  respect  to  the  settlement  and  occupancy 
cf  the  town  sites.  Lockwitz  v,  Larson^ 
(1898)  16  Utah  276,  52  Pac.  279. 

**  Corporate  authorities  "  means  the  cor- 
porate authorities  of  a  town,  city,  or  vil- 
lage, in  the  commonly  accepted  meaning 
of  those  words,  possessing  and  exercising 
the  powers  of  a  local  or  municipal  govern^ 
ment.  Clarke  o.  Roy,  (1866)  20  Wis. 
478;  Perry  t?.  Superior  City,  (1870)  29 
Wis.  64. 

Duty  of  probate  judge  to  make  entry. — 
Whenever  any  public  land  of  the  United 
6tates  has  been  settled*  upon  and  occupied 
as  a  town  site,  and  the  town  is  not  incor- 
porated, it  is  the  duty  of  the  probate 
judge,  upon  being  furnished  with  entrance 
money,  to  enter  such  lands  for  the  benefit 
of  the  occupants  of  the  town  site,  accord- 
ing to  their  respective  interests.  Mc- 
Taggart  v.  Harrison,  (1^73)  12  Kan.  62. 

Portions  of  the  public  land  which  have 
been  settled  upon  and  occupied  as  a  town 
site  may  be  entered  by  the  probate  judge 
or  mayor  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according 
to  their  respective  interests.  Boise  City  v. 
Wilkinson,  ( 1909)  16  Idaho  160,  102  Pac. 
148. 

Itzpensea  of  entering  as  a  lien  on  trust 
property. — A  mayor  of  a  city  desired  to 
enter  land  under  the  statute  for  the  bene- 
fit of  the  occupants,  and  upon  his  right 
to  do  so  being  contested,  he  employed 
counsel  to  assist  him  in  the  contest  and 
they  penormed  the  services  for  which  they 
were  employed.  He  never  entered  the 
lands,  but  his  suocesisor  in  office  did.  It 
was  held,  in  an  action  by  the  attorneys 
against  the  successor,  for  their  fees,  that 
the  contract  made  by  the  first  mayor  did 
not  bind  his  successor  in  office  and  that 
the  attorneys'  charges  were  not  a  lien  on 
the  trust  estate  vested  in  the  successor  for 
the  benefit  of  the  occupants.  Emmert  v. 
De  Long,  (1873)   12  Kan.  67. 

Government's  interest  as  totally  re- 
linquished.—  Under  this  statute  the  gov- 
ermnent  totally  relinquishes  its  connec- 
tion with  the  land  when  the  patent  is. 
issued  to  the  local  authority.  McDaid  r. 
Oklahoma,  (1893)  150  U.  S.  209,  14  S. 
Ct.  693,  37  U.  S.    (L.  ed.)    1055;   Bock- 


finger  V,  Foster,  (1903)  190  U.  S.  116,  23 
S.  Ct.  836,  47  U.  S.  (L.  ed.)  975;  Chisolm 
V.  Weisse,  (1895)  2  Okla.  611,  39  Pac.  467. 
Authoxity  of  municipality  to  employ 
oounfleL — ^A  municipal  corporation  has  au- 
thority to  employ  counsel  in  acquiring  a 
town-aite  patent  and  to  pay  them  reason- 
able compensation  for  their  services,  but 
a  contract  to  pay  counsel  "  the  sum  of  ten 
dollars  for  each  and  every  lot  or  parcel  of 
lot  actually  sold  and  conveyed  under  and 
by  virtue  of  said  patent,"  is  illegal  and 
void,  since  the  size,  of  the  lots  or  parcels 
of  lots  is  in  no  way  specified  or  made  cer- 
tain by  the  contract,  and  therefore  the 
contract  might  charge  the  beneficiaries  of 
the  trust  with  unnecessary  burdens  and 
make  the  compensation  of  the  attorney 
imreasonable  and  unconscionable.  Hay- 
ward  V.  Red  aiff,  (1894)  20  Colo.  22,  36 
Pac.  796. 


11.  Nature  op  T^ubt  and  Titlb  awd 
authobtty  of  trustee 

Trust  for  occupants  individually  and 
collectively. —  The  trust  provided  for  by 
this  section  is  dual  in  its  nature.  It 
exists  for  the  benefit  of  the  occupants  as 
individuals  and  also  collectively  as  a  com- 
munity. Martin  v.  Hoflf,  (1901)  7  Ariz. 
247,  64  Pac.  445;  Clark  v.  Titus,  (1886) 
2  Ariz.  147,  11  Pac.  312;  Denver  v.  Kent, 
(1871),  1  Colo.  336;  Hodges  v,  Lemp, 
(1913)  24  Idaho  399.  136  Pac.  250;  Lock- 
witz t?.  Larson,  (1898)  16  Utah  275,  52 
Pac.  279;  Newhouse  v.  Simino,  (1892)  3 
Wash.  648,  20  Pac.  263.  See  also  Aspen 
V.  Rucker,  (1887)  10  Colo.  184,  15  Pac. 
791;  Ruud  i>.  Jensen,  (1892)  3  Wash. 
786,  29  Pac.  296. 

On  the  establishment  of  a  town  site  on 
public  land,  a  legal  title  is  vested  in  the 
trustee  in  his  official  and  public  capacity, 
and,  simultaneously  with  the  entry,  there 
is  vested  in  the  beneficiaries  an  absolute 
right  in  the  trust.  sMcCloskey  r.  Pacific 
Coast  Co.,  (C.  C.  A.  1908)    160  Fed.  794. 

Estate  aa  vested  in  trustees  and  not  in 
municipality. —  The  eetate  and  trust  pow- 
ers become  vested  in  the  trustees  and 
not  in  the  municipality.  Smith  t?.  Pipe, 
(1877)  3  Colo.  187;  Georgetown  v.  Glaze, 
(1877)  3  Colo.  230;  Aspen  c.  Rucker, 
(1877)  10  Colo.  184,  16  Pac.  791;  Bur- 
bank  t>.  Ellis,  (1878)  7  Neb.  156. 

Occupied  lands. —  The  title  to  occupied 
lots  becomes  vested  in  the  trustee  for  the 
benefit  of  the  occupants  severally  when 
he  makes  the  entry.  Jones  v.  Bureka  Imp. 
Co.,  (1890)  53  Ark.  191.  13  S.  W.  1004; 
Win-field  Town  Co.  v.  Maris,  (1873)  11 
Kan.  128;  Sherry  v.  Sampson,  (1873)  11 
Kan.  611;  Mankato  t?.  Meagher,  17  Minn. 
266;  Goldberg  v.  Kidd,  (1894)  6  S.  D. 
169,  58  N.  W.  674;  Eakiii  v.  McCraith, 
(1882)  2  Wash.  Ter.  112,  3  Pac.  938.  See 
also  StringefeUow  v.  Cain,   (1879)    99  U. 
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f  S.  610,  25  U.  S.  (L.  ed.)  421;  Mallard  V. 
Anderson,  (18S4)  3ff  La.  Ann.  834. 

Unoccupied  lands. —  The  title  to  lots  to 
which  no  valid  claims  are  held  by  indi- 
viduals, the  trustees  take  in  trust  for  the 
occupanta  of  the  town  site  collectively. 
Denver  v,  Kent,  (1871)  1  Colo.  336;  As- 
pen r.  Rucker,  (1887)  10  Colo.  184,  15 
Pac.  791. 

The  trusteeship  as  to  unoccupied  lots 
continues  until  they  are  all  finally  sold  in 
the  manner  provided  by  law.  Hartman  p. 
Smith,   (1887)    6  Mont.  296,  12  Pac.  ft66. 

The  opinion  has  been  expressed  that  va- 
cant and  unoccupied  lands  are  subject  to 
location  and  occupation  by  any  person 
at  any  time  prior  to  the  issuance  of  the 
patent.  Lechlcr  v.  Chapin,  (1877)  12 
Xev.  65,  per  Hawley,  C.  J.  Compare  Win- 
field  Town  Oo.  V.  Maris,  (1873)  11  Kan. 
128;  Leech  v.  Ranch,  3  Minn.  44S;  Castner 
p.  Gunther,  6  Min.  119;  Lockwitz  v,  Lar- 
son, (1808)  16  Utah  275,  52  Pac.  270. 

A  district  judge  who  acts  as  trustee  of 
a^  town  site  under  this  section,  acts  by 
virtue  of  his  office  as  jud^e.  Jennett  v. 
Stevena,  (1910),  33  Nev.  527,  111  Pac. 
1025. 

New  trustees  —  Title  passes  to  suc- 
cessor,—  The  purpose  of  the  statute  is  to 
confer  the  estate  upon  the  county  judge 
or  corporate  authorities  in  their  official 
capacity,  and  to  limit  it  to  the  successor 
until  the  purposes  of  the  trust  are  fully 
accomplished.  Therefore  a  vacancy  in 
the  office  occasions  no  difficulty.  Smith 
P.  Hill,  (1891)  89  Cal.  122,  26  Pac.  644; 
Smith  t?.  Pipe,.  (1877)  3  C^olo.  187; 
Georgetown  t;.  Glaze,  (1877)  3  Oolo. 
230;  Aspen  v,  Rucker,  (1887)  10  Colo. 
184,  15  Pac.  791. 

Formation  of  new  county  from  pwrt  of 
old  county, —  Where  a  new  county  is 
formed  from  a  portion  of  an  old  county 
the  probate  judge  of  the  new  county  be- 
comes the  successor  of  the  old  trustee 
in  respect  to  those  lands  which  belong 
to  the  town  sites  falling  within  the  terri- 
tory of  the  new  county.  Whittlesey  t?. 
Hoppenvan,  (1888)  72  Wis.  140,  39  N.  W. 
355;  Tucker  r.  WTiittlesey,  (1889)  74 
Wis.  74,  41  N.  W.  535,  42  N.  W.  101. 

Corporate  authorities  as  successors  of 
county  judge. —  When  a  town  site,  entered 
before  incorporation  by  a  county  judge  as 
trustees,  becomes  incorporated,  the  cor- 
porate authorities  do  not  on  that  account 
succeed  to  the  title  of  the  original  trus- 
tee. The  title  belongs  to  the  successors 
in  office  of  the  county  judge  and  they 
alone  can  convev  the  legal  title.  Wheeler 
V.  Wade,  (1891)  1  Colo.  App.  66,  27 
Pac  719;  Webber  v.  Petty,  (1892)  2 
Colo.  App.  63,  29  Pac.  1016;  Rice  v. 
Goodwin,  (1802),  2  Colo.  App.  267,  30 
Pac.  330. 

Decisions  of  trustees  as  judicial  in 
character. —  The  decision  of  all  questions, 
under  this  section,  whether  of  law  or  of 


fact,  upon  which  depends  the  ultimate 
question  whether  the  claimant  of  a  town 
site  is  entitled  to  enter  and  to  receive 
the  patent  for  the  land,  is  judicial  in  its 
nature,  and  impervious  to  collateral  at- 
tack, and  can  only  be  assailed  success- 
fully by  a  direct  proceeding  in  equity 
for  that  purpose.  King  v.  McAndrews, 
(C.  C.  A.  8th  Cir.  1901)  111  Fed.  860, 
60  C.  C.  A.  29;  Larneu  i\  Jenkins,  (C.  C. 
A.  8th  Cir.  1902)  113  Fed.  634,  61  C.  C. 
A.  344;  New  Dunderberg  Min.  Co.  t'.  Old, 
(C.  C.  A.  8th  Cir.  1897)  79  Fed.  596,  49 
U.  S.  App.  201,  25  C.  C.  A.  116;  Smith  r. 
Pipe,  (1877)  3  Colo.  187;  Anderson  v. 
Bartels,  (1883)  7  Colo.  266,  3  Pac.  225; 
Poire  i\  Wells,  (1882)  6  Colo.  406;  Aspen 
V,  Aspen  Town,  etc.,  Co.,  (1887)  10  Colo. 
191,  15  Pac.  794,  16  Pac.  160;  Chever  c. 
Horner,  (1887)   11  Colo.  68,  17  Pac.  495, 

7  A.  S.  R.  217;  Schnepel  v.  Mellen,  (1878) 
3  Mont.  118;  Helena  v.  Albertose,  (1889) 

8  Mont.  499,  20  Pac.  817;  Ming  ix  Foote, 
(1890)  9  Mont.  201,  23  Pac.  515,  over- 
ruling Ming  i\  Truett,  (1871)  1  Mont. 
322,  revieuHng  and  distinguishing  Ed- 
wards V.  Tracy,  (1874)  2  Mont.  49; 
Horsky  i;.  Moran,  (1898)  21  Mont.  345, 
53  Pac.  1064;  Mills  v.  Paynter,  1  Neb. 
440;  Tierney  v.  Cornel,  (1874)  3  Neb. 
267;  Green  r.  Barker,  (1896)  47  Neb. 
934,  66  N.  W.  1032;  Board  of  Education 
V.  Mansfield,  (1903)  17  S.  D.  72,  95 
N.  W.  286,  106  A.  S.  R.  771.  Compare 
Rathbone  v.  Sterling,  (1881)  25  Kan. 
444. 

Finding  of  fact  as  conclusive. —  The 
finding  of  the  trustees  upon  questions 
of  fact  are,  as  a  rule,  conclusive.  Twine 
t?.  Carev,  (1894)  2  Okla.  249,  37  Pac. 
1096;  Bassett  r.  Mitchell,  (1895)  3  Gkla. 
177,  41  Pac.  601;  Myers  t\  Berry,  (1895) 
3  Okla.  612,  41  Pac.  580;  King  v.  Thomp- 
son, (1895)  3  Okla.  644,  39  Pac.  466; 
Cummings  v.  McDermid,  (1896)  4  Okla. 
272,  44  Pac  276.  See  also  Carter  v. 
Thompson,  (C.  C.  Mont  1894)  65  Fed. 
329. 

Acts  and  conveyances  as  presumptively 
vaUd. —  The  rule  that  the  acts  and  con- 
veyances of  officers  of  the  land  depart- 
ment are  presumed  to  be  valid  applies 
to  town-site  trustees.  Poire  t\  Wells, 
(18^)  6  Colo.  406;  Anderson  v.  Bartels, 
(1883)  7  Colo.  256,  3  Pac.  226;  Setter  v, 
Alvey,  (1875)  16  Kan.  157;  Marysville 
Invest.  Co.  v.  Munson,  (1890)  44  Kan. 
491,  24  Pac.  977;  Green  t;.  Barker,  (1896) 
47  Neb.  934.  66  N.  W.  1032.  See  also 
Mathews  t\  Buckingham,  (1879)  22  Kan. 
166. 

Deed  as  subject  to  attack*  by  stranger. 
— One  who  is  a  stranger  to  the  title  and 
in  no  way  a  beneficiary  of  the  trust  can- 
not question  the  validitv  of  the  acts  of 
the  trustees  or  the  regularity  of  convey- 
ances executed  by  them,  nor  can  such  per- 
son, by  subsequent  intrusion  upon  the 
possession  of  the  holder  of  the  legal  title. 
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acquire  a  right  to  question  whether  all 
the  preliminaries  required  by  law  were 
complied  with  by  the  person  holding  the 
title  from  the  trustee.  Anderson  f.  Bar- 
tels,  (1883)  7  Colo.  266,  3  Pac.  225; 
Murray  t?.  Hobson,  (1887)  10  Colo.  66,  13 
Pac.  921;  Chever  t?.  Homer,  (1887)  11 
Colo.  68,  17  Pac.  495,  7  A.  S.  R.  217; 
Hanlon  v,  HoLson,  (1897)  24  Colo.  284, 
61  Pac.  433,  42  L.  R.  A.  502;  Laughim 
t\  Denver,  (1897)  24  Colo.  255,  50  Pac. 
917;  Sherry  v.  Sampson,  (1873)  11  Kan. 
611;  Marysville  Invest.  Co.  i?.  Munson, 
(1890)  44  Kan.  491,  24  Pac.  977;  Taylor 
t?.  Winona,  etc.,  R.  Co.,  (1890)  45  Minn. 
66,  47  N.  W.  453;  Ming  ».  ?oote,  (1890) 
9  Mont.  201,  23  Pac.  516;  Holland  f. 
Buchanan,  (1899)  19  Utah  11,  56  Pac. 
661;  Tucker  v.  Chicago,  etc.,  R.  Co., 
(1895)  91  Wis.  676,  65  N.  W.  615.  See 
also  Jackson  t?.  Winfield  Town  Co.,  (1880) 
23  Kan.  642;  Ready  i\  Kearsley,  (1866) 
14  Mich.  215. 

Void  deed  attacked  collaterally. — If  the 
grantee  was  not  in  occupancy  or  entitled 
to  occupancy  of  the  land,  the  trustee  had 
no  authoritv  to  execute  a  deed  to  such 
grantee  and  it  may  be  collaterally  at- 
tacked as  void  and  of  no  effect.  Tread- 
way  i\  Wilder,  (1873)  9  Nev.  67.  See 
also  Poire  v.  Welis,  (1882)  6  Colo,  406. 

Validity  of  conflicting  deeds  under  sec- 
tion as  a  ''federal  question." — ^Where  a 
trustee  had  issued  two  deeds  to  the  same 
premises  to  different  claimants,  the  de- 
termination of  which  of  the  deeds,  if 
either,  is  valid  under  this  section  pre- 
sents a  federal  question  for  which  the 
cause  is  removable.  Dun  ton  v.  Muth, 
(C.  C.  Mont.  1891)   45  Fed.  390. 

Expenses  of  administering  trust  as  giv- 
ing vendor's  lien. —  The  trustee  before  con- 
veying the  title  to  an  occupant  has  a 
right  to  demand  from  the  occupant  to 
whom  the  deed  is  made  the  purchase 
money  and  all  the  expenses  of  adminis- 
tering the  trust;  and  it  is  only  upon  the 
payment  of  all  these  that  the  occupant  is 
entitled  to  demand  a  deed.  There  is  noth- 
ing in  the  statute  which  gives  the  trustee 
a  lien  for  the  expenses  of  administering 
his  trust  should  he  see  At  to  make  a  con- 
veyance before  they  are  paid,  for  a  vend- 
or's lien  can  exist  only  for  unpaid  pur- 
chase money.  Berry  t\  Ginaca,  (C.  C. 
Nev.  1880)    5  Fed.  475. 

Controversy  between  claimants,  as  a 
federal  question. — ^A  controversy  between 
two  persons,  both  of  whom  claim  to  be 
cestuis  que  trust  under  this  section,  pre- 
sents a  federal  question  and  authorizes 
the  removal  of  the  cause.  Dunton  i\ 
Muth,  (C.  C.  Mont.  1891)   45  Fed.  390. 

Bill  by  corporation  to  prevent  abuse  of 
trust. —  It  would  seem  that  a  bill  may  be 
maintained  by  a  corporation  to  correct 
or  prevent  an  abuse  of  the  trust  which 
affects  the  interest  of  the  beneficiaries. 
Denver  v,  Kent,  (1871)  1  Colo.  336; 
Georgetown  v.  Glaze,  (1877)  3  Colo.  230; 


Aspen  f>,  Rucker,  (1887)  10  Colo.  184,  15 
Pac.  791. 

Suit  to  protect  title.— The  probate 
judge  is  the  trustee  of  an  express  trust 
and  has  authority  to  sue  to  protect  his 
title  as  such.  Hartman  t?.  Smith,  (1887) 
6  Mont.  295,  12  Pac.  655. 

Parties. —  In  an  action  against  a  mayor 
of  a  municipal  corporation  for  a  demand 
or  claim  due  out  of  the  property  held  in 
trust  for  the  occupants,  all  the  trustees 
and  cestuis  que  trust  should  be  made 
parties  defendant.  Emmert  i\  De  Long, 
(1873)    12  Kan.  67. 

Evidence  for  identification  of  town-site 
lands. —  Toton-site  plata  are  admissible  to 
identify  the  lands.  Wilder  t;.  St.  Paul, 
12  Minn.  192;  Mankato  f.  Meagher,  17 
Minn.  265. 

Oral  evidence  is  also  competent  for  the 
purpose  of  identification  in  an  action  in- 
volving the  title  to  lands  conveyed,  but 
the  plat  itself  should  be  produced,  or  the 
failure  to  produce  it  explained,  before 
such  oral  evidence  is  admitted.  Murray 
v.  Hobson,  (1887)  10  Colo.  66,  13  Pac 
921;  Hanlon  r.  Hobson,  (1897)  24  Colo. 
284,  51  Pac.  433,  42  L.  R.  A.  502. 

III.   OCC?UPAlfCY    ATTO    RIGHTS    OF 

0cxn:PANT8 

Beneficiaries  as  confined  to  actual  occu- 
pants.— No  claimant  of  lots  comprising  a 
portion  of  a  town  site  is  a  beneficiary  of 
the   trust,    or    entitled   to   a   conveyance 
without  proof  of  actual  occupation,  either 
by  the  claimant  or  his  grantors,  whether 
such    claimant    be    an"  individual    or    a 
town  companv.     Clark  t\  Titus,    (1886) 
2  Ariz.  147,  11  Pac.  312;  Ricks  v.  Reed, 
(1862)    19   Cal.  561;   Biddick  v.  Koblcr, 
(1896)    110  Cal.  191,  42  Pac.  578;  Cook 
t?.  Rice,    (1873)    2  Colo.  131;  Clayton   i\ 
Spencer,    (1874)    2  Colo.  378;   Adams   r. 
Binkley,    (1878)    4   Colo.   247;   Aspen    r. 
Rucker,  (1887)   10  Colo.  18*,  15  Pac.  791; 
Aspen  V,  Aspen  Town,  etc.,  Co.,    (1887) 
10  Colo.   191,  15  Pac.  794,  16  Pac.   160; 
Mitchell   i\  Arkell,    (1893)    3  Colo.   App. 
253,  32  Pac.   720;   Winfield  Town  Co.  v. 
Maris,    (1873)    11    Kan.    128;    Sherry   <?. 
Sampson,   (1873)    11  Kan.  611;  Gufl^i  v. 
Linney,  (1882)  26  Kan.  717;  In  re  Selby, 
(1859)    6  Mich.   193;   Leech  u.  Ranch,   3 
Minn.   448;    Carson   r.    Smith,   12   Minn. 
546;  Treadway  v.  Wilder,   (1872)   8  Nev. 
91,  (1873)  9  Nev.  67;  Lechler  r.  Chapin, 
(1877)    12  Nev.  65;  Lockwitz  v.  Larson, 
(1898)    16  Utah  275,  52  Pac.  279;  Hol- 
land V.  Buchanan,  (1899)   19  Utah  11,  56 
Pac.   561.     See   also   Callahan   ix  James, 
(Cal.  1902)   71  Pac.  104;  Morri*  v.  Wat- 
son, 15  Minn.  212. 

When  a  town  site  is  entered  by  the  jm'o- 
bate  judge  under  this  and  the  following 
section  and  the  town-site  laws  of  the  state 
of  Kanflas  extended  to  and  put  in  force  in 
Oklahoma  bv  the  Act  of  March  3,  1S91, 
(26  Stat,  at' Large,  1026,  c.  543.)  be  takea 
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the  title  in  trust  for  the  benefit  of  the 
occnpants,  and  when  a  lot  is  continuously 
in  the  actual  possession  and  occupancy  of 
one  party,  who  is  shown  to  be  a  prior 
settler  thereon,  he  is  not  deprived  of  his 
right  thereto  by  an  award  of  the  town-site 
commissioners  and  a  subsequent  deed  from 
the  probate  judge  to  another  party. 
Walter  Realty  Co.  V.  Jones,  (1»13)  35 
Okla.  272,  129  Pac.  840, 

A  certificate  of  title  to  town-site  land, 
executed  by  the  county  judge  to  one  who 
never  occupied  the  land  certified  to  him 
and  who  never  had  any  right  to  occupy 
it,  conveyed  no  title.  Roberts  i;.  Ward, 
(1906)  3  Cal.  App.  101,  84  Pac.  430. 

Meaning  of  "settled  npon  and  occupied." 
— *'  *  Settled  upon  '  means  taken  possession 
of.  It  includes  such  an  improvement  of 
the  lot  by  the  erection  of  buildings  or 
fences,  or  by  actual  residence  thereon,  or 
by  such  other  acts  of  possession  and  im- 
provement, as  clearly  and  unmistakably 
show  that  it  is  bona  fide  the  intention  of 
the  settler  to  take  and  hold  possession  of 
the  lot,  and  that  his  possession  and  im- 
provement is  intended  to  be  permanent, 
and  for  himself.  'Occupied'  also  means 
taken  and  held  in  possession,  and  one  who 
uses  a  lot  and  occupies  it  in  good  faith 
with  buildings  or  other  improvements  or 
property,  which  show  his  intention  to 
possess  and  claim  it  under  the  town-site 
law,  although  he  may  not  reside  upon  it, 
can  acquire  title  thereto."  Sawyer  v.  Von 
Hook,  (1900)  1  Alaska  108;  Osgood  v. 
Donnellv,  ( 1901 )  1  Alaska  3S5.  See  also 
StringfeUow  v.  Cain,  (1879)  99  U.  S.  610, 
25  U.  S.  (L.  ed.)  4^1;  Hussey  r.  Smith, 
(1879)  99  U.  S.  20,  25  U.  S.  (L.  ed.)  314. 

Who  may  be  occupants. — A  nonresident 
who  is  an  occupant  of  the  land  he  claims 
may  be  an  occupant  within  the  statute, 
as  there  is  nothing  in  the  statute  which 
restricts  the  right  of  occupancy  to  resi- 
dents. Greiner  17.  Fulton,  (1891)  46  Kan. 
405,  26  Pac.  705;  Hagar  r.  Wikoflf,  (1895) 
2  Okla.  580,  39  Pac.  281;  Downman  v. 
Saunders,  (1895)  3  Okla.  227,  41  Pac.  104. 

Municipal  corporations. — A  county  or 
other  municipal  corporation  may  be  an 
occapeuit  within  this  section.  Blue  Earth 
County  c.  St.  Paul,  etc.,  R.  Co.,  (1881) 
28  Minn.  503,  11  N.  W.  73.  But  see  Setter 
1?.  Alvey,   (18T5)    16  Kan.  167. 

A  toum  company  stands  upon  the  same 
footing  as  individuals  and  its  bona  fide 
oecnpancy  will  be  recognized  and  protected 
by  the  law.  Winfield  Town  Co.  v.  Maris, 
(1873)  11  Kan.  128;  Marysville  Invest. 
Go.  V.  Munson,  (1890)  44  Kan.  491,  24 
Pac.  977;  Greiner  i?.  Fulton,  (1891)  46 
Kan.  405,  26  Pac.  706;  Mankato  v. 
Heagher,  17  iMinn.  265. 

A  rig;ht  of  disposition  belongs  to  the 
occupant  of  a  lot,  so  far  as  his  possessory 
rights  therein  are  coneemed,  before  the 
lands  are  entered  by  the  judge  of  the 
county  court.    Hussey  v,  Smith,  ( 1879)  99 


U.  S.  20,  25  U.  S.  (L.  ed.)  314,  reversing 
(1873)  1  Utah  120;  StringfeUow  i*.  Cain, 
(1879)  99  U.  S.  610,  25  U.  S.  (L.  ed.) 
421,  reversing  (1876)  1  Utah  361;  Can- 
non r.  Pratt,  (1879)  99  U.  S.  619,  26  U. 
S.  (L.  ed.)  446,  reversing  (1876)  1  Utah 
347;  Hagar  v.  Wikoff,  (1895)  2  Okla.  580, 
39  Pac.  281;  Guthrie  t\  Beamer,  (1895) 
3  Okla.  €52,  41  Pac.  647 ;  Clawson  v,  Wal- 
lace, (1898)  16  Utah  300,  52  Pac.  9.  See 
also  U.  S.  r.  Tithing  Yard,  9  Utah  273, 
34  Pac.  65^ 

The  assigns  of  occupants  stand  in  the 
position  of  their  grantors  and  are  en- 
titled to  a  conveyance  from  the  trustees. 
Aspen  t\  Rucker,  (1887)  10  Colo.  184,  15 
Pac.  791;  Aspen  v.  Town,  etc.,  Co.,  (1887) 
10  Colo.  191,  15  Pac.  794,  16  Pac.  160; 
Lechler  r.  Chapin,  (1877)   12  Nev.  65. 

The  widow  and  children  of  an  occupant 
of  land  within  a  town  site  have,  under 
the  town-site  law,  an  inchoate  interest 
after  the  death  of  the  occupant,  but  will 
lose  such  interest  by  failing  to  retain 
possession  of  the  land  until  the  entry  by 
the  municipal  authorities.  West  v.  €9iild, 
(1892)  8  Utah  223,  30  Pac.  755;  West  t?. 
Utah  Nat.  Bank,  (1893)  8  Utah  374,  31 
Pac.  987. 

Occupation  for  speculative  purposes. — 
A  town  site  cannot  b^  entered  for  specu- 
lative purposes  by  individuals  or  corpo- 
rations, but  only  by  actual  settlers  en- 
gaged in  building  a  town.  An  entry  solely 
for  the  benefit  of  a  corporation,  where 
there  are  no  bona  fide  individual  claims,  is 
not  contemplated  or  allowed  by  the  law. 
MarysviUe  Invest.  Co.  v,  HoUe,  ( 1897 )  58 
Kan.  773,  51  Pac.  281,  reversing  5  Kan. 
App.  408,  49  Pac.  332.  See  also  Clarke  i*. 
Titus,  (1886)  2  Ariz.  147, 11  Pac.  312;  Pas- 
coe  V.  Green,  (1893)  18  Colo.  32ff,  32  Pac. 
824;  Lechler  v.  Chaplin,  ( 1-877)  12  Nev.  65. 

Purchasers  of  vacant  or  forfeited  lots  at 
sales  regularly  made  in  pursuance  of  stat- 
ute, are  entitled  to  conveyance  from  the 
trustee.  Aspen  i>.  Rucker,  (1887)  10  Colo. 
184,  16  Paci  791. 

Priority  of  occupancy  determines  the 
title  where  there  are  two  or  more  claim- 
ants. Sawyer  v.  Van  Hook,  (1900)  1 
Alaska  108;  Webber  v.  Petty,  (1892)  2 
Colo.  App.  63,  29  Pac.   1016. 

Rights  of  occupants  determined  as  of 
what  date. —  The  trust  vests  an  absolute 
right  in  the  beneficiaries  at  the  time  of 
the  entry.  The  rights  of  occupants  relate 
back  to  that  time  and  are  to  be  determined 
as  of  that  date.  Cook  v.  Rice,  (1873)  2 
Colo.  131;  Clayton  v.  Spencer,  (1874)  2 
Colo.  37«;  Adams  v.  Binkley,  (1878)  4 
Colo.  247;  Pascoe  v.  Green,  (1893)  18 
Colo.  326,  32  Pac.  824;  Pueblo  v.  Budd,i 
(1894)  19  Colo.  579,  36  Pac.  599;  Win- 
field  Town  Co.  V.  Maris,  (1873)  11  Kan.' 
128;  Rathbone  v.  Sterling,  (1881)  26  Kan. 
444 ;  Leech  v.  Rauch,  3  Minn.  448 ;  Castner 
r.  Gunther,  6  Minn.  119;  Castner  i\  Ec- 
hard,  6  Minn.  149;   Helena  v.  Albertose, 
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(1889)  8  Mont  499,  20  Pac.  817;  Lechler 
V,  Caiapin,  (1877)  12  Nev.  65;  Guthrie  V, 
Beamer,  (1895)  3  Okla.  652,  41  Pac.  647. 
Lockwitz  17.  Larson,  (1898)  16  Utah  275, 
52  Pac.  279. 

The  "  occupants "  for  whom  the  trua- 
tees  take  the  legal  title  under  the  Act  are 
those  who  were  such  at  the  time  the  town 
site  was  entered.  Globe  v.  Slack,  (1908) 
11  Ariz.  408,  96  Pac.  126. 

The  occupant  of  a  lot  at  the  time  the 
entry  of  the  town  site  by  the  county  judge 
is  made  is  its  real  owner.  Goldberg  i;. 
Kidd,  (1894)  5  S.  D.  169,  58  N.  W.  574; 
Cofield  V.  McClelland,  (1873)  16  Wall. 
331,  21  U.  S.  (L.  ed.)  339;  Stringfellow 
<?.  Cain,  (1870)  90  U.  S.  610,  25  U.  S. 
(L.  ed.)  421. 

Nature  of  occupancy  required  —  In  gen- 
eral,—  The  acts  necessary  to  constitute 
possession  of  land  must  always  depend 
upon  the  facts  of  each  case,  such  as  the 
•character  of  the  land,  its  locality,  and 
the  object  and  purpose  for  which  it  is 
taken  up  and  claimed.  But  the  acts  must 
always  be  such  as  to  subject  the  land  to 
the  will  and  control  of  the  claimant  and 
to  notify  the  public  that  the  land  is 
claimed  and  occupied.  Garrard  v.  Silver 
Peak  Mines,  (C.  C.  Nev.  1897)  82  Fed. 
678;  Ritter  v.  Lynch,  (C.  C.  Nev.  1903) 
123    Fed.    930;    Sawyer    t>.    Van    Hook, 

(1900)  1  Alaska  108;  Price  v.  Brockway, 

(1901)  1  Alaska  233;  Singer  Mfg.  Co. 
<?.  Tillman,  (1889)  3  Ariz.  122,  21  Pac. 
818;  Martin  v,  Hoff,  (1901)  7  Ariz.  247, 
64  Pac.  445;  Mankato  v.  Meagher,  17 
Minn.  265;  Schnepel  t*.  Mellen,  (1878)  3 
Mont.  118;  Eureka  Min.,  etc.,  Co.  v.  Way, 

(1876)  11   Nev.  171;   Lechler  v.  Chapin, 

(1877)  12  Nev.  65;  Jackson  v.  Thornton, 
(1899)  8  Okla.  391,  58  Pac.  951. 

A  person  who  uses  a  lot  in  Alaska,  and 
occupies  it  in  good  faith  with  buildings  or 
other  improvements,  which  show  his  inten- 
tion to  possess  and  claim  it  under  the 
town-site  law,  although  he  may  not  reside 
on  it,  can  acquire  title  thereto.  Sawyer 
V.  Van  Hook,  ( 1900)   1  Ala^a  108. 

Whoever  enters  on  a  vacant  town  lot, 
and  makes  the  first  act  of  settlement  or 
occupancy  in  good  faith,  with  the  inten- 
tion of  following  it  up  and  claiming  the 
benefit  of  the  law,  is  the  first  settler  or 
occupant,  and  is  entitled  to  acquire  the 
title.  Sawyer  <?.  Van  Hook,  (1900)  1 
Alaska  108. 

Acittal  residence. — Actual  residence  or 
the  cultivation  of  the  lands  occupied  is 
unnecessary.  If  the  claimant  l>e  a  bona 
fide  occupant  he  is  entitled  to  have  his 
claim  protected.  Greiner  r.  Fulton,  (1891) 
46  Kan.  405,  26  Pac.  705;  Leech  v.  Ranch, 
,3  Minn.  448. 

i  But  merely  platting  the  Umd,  without 
I  actual  occupancy  in  person  or  by  agent, 
lis  insufficient.  Carson  v.  Smith,  12  Minn. 
[546.  See  also  Weisberger  v.  Tenny,  8 
«Minn.  456. 


Showing  title  to  each  lot  claimed. —  The 
possession  of  part  of  a  separate  and  dis- 
tinct tract  by  tlie  owner  or  his  tenants 
operates  aa  an  occupancy  of  the  whole  lot, 
.  but  if  the  tract  is  cut  up  into  distinct  lots 
the  claimant  to  such  tract  must  show 
possession  of  all  the  lota.  Carter  r. 
Ruddy,  (1897)  166  U.  S.  493,  17  S.  Ct. 
640,  41  U.  S.  (L.  ed.)   1090. 

Interest  of  occupants. —  The  interest  of 
an  occupant  is  inchoate,  it  is  true,  but  it 
is  nevertheless  valuable;  it  is  authorized 
by  law  and  may  be  defended  against  all 
encroachments  from  persons  ncjl  having 
a  paramount  right.  It  is  more  than  a 
mere  right  of  possession,  because  in  time 
it  will  ripen  into  a  perfect  title,  Davis  r. 
Murphy,    3   Minn.    119;    West    v.    Child, 

(1892)  8  Utah  223,  30  Pac.  755;  West  r. 
Utah  Nat.  Bank,  (1893)  8  Utah  374,  31 
Pac.    987.     See   also   Gillett    r.   G«ffney, 

(1877)  3  Colo.  351. 

Interest  of  occupant  as  descendible. — 
The  interest  of  a  bona  fide  occupant  is 
descendible.  Stringfellow  v,  Cain,  (1878) 
99  U.  S.  610,  25  U.  S.  (L.  ed.)  421; 
Eversdon  t>.  Mavhew,  (1884)  65  Cal.  163, 
3  Pac.  641,  ( 1890)  85  Cal.  1,  21  Pac.  431, 
24  Pac  382;  GiUett  t?.  Gaffnev.  (1877)  3 
Colo.  351;  West  v.  Child,  (1892)  8  Utah 
223,  30  Pac.  756;  West  f.  Utah  Nat. 
Bank,  (1893)  8  UUh  374,  31  Pac.  987. 
See  also  Coy  v.  Coy,  15  Minn.  119. 

DescendiUe  interest  whether  lost  by 
alMindonBient. —  If  the  persons  entitled 
by  descent  do  not  retain  control  of  the 
land  until  a  proper  entry  is  made,  the 
right  will  be  lost.  Stringfellow  t>,  Cain, 
(1879)  99  U.  S.  610,  25  U.  S.  (L.  ed.) 
421;  West  !?.  Child,  (1892)  8  Utah  223, 
30  Pac.   755;   West  v,  Utah  Nat.  Bank, 

(1893)  8  Utah  374,  31  Pac.  987. 

Rights  of  occupant  as  affected  by  goT- 
emment's  failure  to  act.— "No  delay  on 
the  part  of  the  government  in  allowing 
the  entry  can  aflfect  the  rights  of  those 
who  were  bona  fide  occupants  at  the  time 
of  the  filing  of  the  application  and  proof, 
or  of  those  claiming  through  such  occu- 
pants, provided  the  aitry  is  ultimately 
made  on  the  proof  submitted  with  the 
application ;  for,  if  the  entry  were  allowed 
on  other  proof  submitted  at  a  subsequent 
day,  question  might  be  made  whether  the 
conditions  imposed  by  the  Act  had  actu- 
ally been  performed  on  the  prior  day. 
Nor  can  the  rights-  of  the  cestuis  que 
trustent  be  jeopardized  by  any  delay  on 
the  part  of  the  government  to  recognize 
them  by  proper  evidence  of  title.  The 
issuing  of  the  final  certificate  and  patent 
is  not  made  a  prerequisite,  under  the  Act 
of  1867,  to  the  establishment  of  the  equi- 
table rights  of  the  occupants.  Such  cer- 
tificate and  patent  do  not  confer  the 
rights,  although  convenient,  and  probably 
necessary,  to  enforce  them.  They  consti- 
tute the  effect,  but  not  the  cause,  <ind 
therefore  a  person  who  claims  to  have 
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become  an  occupant  of  land  on  a  town 
site  after  the  date  of  filing  the  applica- 
tion, bat  before  the  issuance  of  the  cer- 
tificate and  patent,  is  not  a  beneficiary 
under  the  Act^  unless  the  right  of  occu- 
pancy was  acquired  through  one  w1k>  was 
a  rightful  occupant  on  the  date  of  filing 
the  application."  Lockwitz  r.  Larson, 
(1898)   16  Utah  276,  52  Pac.  279. 

Streets  and  other  public  places. — Where, 
at  the  time  of  the  entry,  certain  lots  in 
the  town  site  are  adjacent  to  a  recognized 
street  or  alley,  the  occupants  of  the  lots 
acquire  an  interest  in  such  street  and 
alley  which  are  as  much  to  be  respected 
as  their  interest  in  the  lots  themselves. 
Ashby  V,  Hall,  (1886)  119  U.  8.  626.  7 
S.  Ct.  308,  30  U.  S.  (L.  ed.)  469,  affirming 
(1876)  2  Mont.  489;  Parchen  c.  Ashby, 
(1883)  5  Mont.  68;  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.,*9  Utah  31,  33 
Pac.  229,  24  L.  R.  A.  610. 

The  grantee  of  a  lot  by  deed  from  the 
trustee  takes  title,  both  to  the  lot  and 
to  the  street  on  which  it  abuts,  up  to  the 
centre  of  the  street,  subject  to  the  ease- 
ment of  the  public.  Mankato  t*.  Wiliard, 
(1868)  13  Minn.  13,  97  Am.  Dec.  208; 
Harrington  r.  St.  Paul,  etc.,  R.  Co.,  0871) 
17  Minn.  216;  Mankato  v.  Meagher,  (1871) 
17  Minn.  266. 

The  trustee  takes  title  for  the  indi- 
vidual occupants  of  the  town,  and  also 
for  the  occupants  collectively  as  a  com- 
munity, and  therefore  has  no  power  as 
against  the  individual  occupants  to  dedi- 
cate land  in  the  site  to  public  use  for 
street  purposes.  McCloskey  r.  Pacific 
Coast  Co.,  (C.  C.  A.  9th  Cir.  1908)  160 
Fed.  794,  87  C.  C.  A.  668,  22  L.  R.  A. 
(N.  S.)   673. 

A  town-site  trustee  has  no  authority  to 
dedieate,  as  a  street,  alley  or  public 
square,  any  portion  of  the  town  site  in 
the  possession  of  an  occupant,  and  such 
an  attempted  dedication  gives  the  public 
no  interest  as  against  the  occupant.  Ale- 
many  V.  Petaluma,  (1869)  38  Cal.  663; 
Aspen  r.  Rucker,  (1887)  10  Colo.  184, 
15  Pac.  791;  Pueblo  r.  Budd,  (1894)  19 
Colo.  679,  36  Pac.  699;  Laughlin  v.  Den- 
ver, (1897)  24  Colo.  266,  60  Pac.  917; 
Wbfield  Town  Co.  c.  Maris,  (1873)  11 
Kan.  128;  Bufifalo  v.  Harling,  (1892)  60 
Minn.  661,  62  N.  W.  931;  Edwards  v. 
Tracy,  (1874)  2  Mont.  49;  Hall  i\  Ashby, 
(1876)  2  Mont.  489,  affirmed  (1886)  119 
U.  S.  526,  7  S.  Ct.  308,  30  U.  S.  (L.  ed.) 
469;  Parchen  r.  Ashby,  (1883)  6  Mont. 
68,  1  Pac.  204;  Helena  r.  Albertose, 
( 1889)  8  Mont  499,  20  Pac.  817 ;  Guthrie 
T.  Beamer,  (1895)  3  Okla.  662,  41  Pac. 
647;  Bingham  v.  Walla  Walla,  (1887)  3 
Wash.  Ter.  68,  13  Pac.  408. 

But  it  is  competent  for  the  legislature, 
under  this  section,  to  authorize  the  trus- 
tee of  such  town  sites  to  divide  unoccu- 
ipied  land  within  the  town  sites  into 
lots   and    blocks    and    dispose    of    them 


for  the  public  benefit,  and  to  that  end 
establish  streets  and  alleys  to  such  unoc- 
cupied land.  Globe  tx  Slack,  (1908)  11 
Ariz.  408,  96  Pac.  126. 

As  between  individuals,  who  have  pur- 
chased lots  which  the  proprietor  had 
platted  into  a  town  site,  and  the  proprie- 
tor, the  individuals  are  entitled  to  have 
such  streets  as  are  necessary  or  conve- 
nient for  their  use  and  enjoyment  of  the 
property  purchased  by  them,  kept  open 
tor  their  own  use  and  tha1>of  the  public 
But  such  a  proprietor  is  not  estopped 
from  reclaiming  or  shutting  up  any  streeC 
or  portion  thereof  delineated  on  his  plat, 
where  private  rights  are  not  directly  af- 
fected; and  as  against  the  municipality 
claiming  the  streets,  where  the  public 
have  not  acquired  rights  by  user,  or  ac- 
ceptance of  the  ofifer  to  dedicate,  indicated 
by  the  platting,  the  owner  is  not  estopped. 
He  may  revoke  or  recall  his  ofl'cr  to  dedi- 
cate before  actual  acceptance  at  any  time, 
when  the  plat  has  not  been  executed  in 
accordance  with  the  statute,  and  placed 
upon  record.  Diamond  Match  Co.  t^.  On- 
tonagon, (1888)  72  Mich.  249,  40  N.  W. 
448. 

The  streets  and  alleys,  as  to  which  on 
the  entry  of  lands  the  interest  of  the 
public  attaches,  are  those  streets  and 
alleys  which  exist  as  a  fact  at  the  time 
of  the  entry,  either  by  actual  use  or  by 
the  consent  and  acquiescence  of  the  occu- 
pants affected,  and.  not  streets  or  lots  laid 
out  upon  paper  and  to  which  the  occupant 
has  never  given  his  consent.  Bingliara  r. 
Walla  Walla,  (1887)  3  Wash.  Ter.  68,  13 
Pac.  408.  See  also  Mills  r.  Hobson, 
( 1887 )   10  Colo.  78,  13  Pac.  927. 

Since  a  person  who  has  no  title  may 
become  estopped  by  a  common-law  dedi- 
cation, a  claimant  under  the  Town-site 
Law  may  become  estopped  by  a  dedication 
for  a  street  or  other  purpos  of  a  portion 
of  lots  occupied  by  him,  although  his 
right  to  a  deed,  at  the  time  of  the  dedica- 
tion, was  not  established.  Mankato  v. 
Wiliard,  (1868)  13  Minn.  13,  97  Am. 
Dec.  208;  Mankato  v.  Meagher,  (1871) 
17  Minn.  266;  Mankato  r.  Warren,  20 
Minn.   144. 

Where,  after  the  passage  of  this  Act, 
town  authorities  adopted  an  official  map 
of  the  town  indicating  a  street  laid  out 
through  the  lands  occupied  by  a  private 
person  at  the  date  of  the  Act,  the  right 
of  the  occupant  to  the  lands  designated 
as  a  street  was  not  affected  thereby,  and 
the  petitioning  of  the  municipal  authori- 
ties oy  the  grantees  of  such  occupant  for 
a  deed   of  the   land,   and  describing  the 
land  in  the  petition  by  reference  to  the, 
map,  did  not  operate  to  dedicate  the  land, 
designated  as  a  street  to  the  use  of  the' 
public.     Nor  will  a  conveyance  of  other' 
portions  of  the  lands  of  the  occupant,  de-< 
scribed  in  the  conveyance  by  reference  to 
such    street,   dedicate   the    street    to   the 
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.,,5***!.  "^K"*— A  town-site  patent  is- 
sued under  mis  Act  does  not  coirfer  upon 
the  residents  of  the  town  site  any  water 
rights  or  alter  the  status  of  the  r^side^ts 

?L  %  *°*?  "**■  «s  to  the  right  to  the 
use  of  water.     State  v.  Tularosa   Tom 

Pa  "'2^07''"*'  <'''*>   ^»  Nl^KaJ^MS 

Dispossession    of    occupant.— Althniiirii 
a«  occupant  ha«  become  a^ualifii^"?;^ 

count  "^fi"'"^  ""!  *°  t***  l«»d  on  ^ 
count  of  having  entered  the  land  in  vio- 

vZn  T„  »««"P«nt,  who  has  settled 
upon  a  government  town  site  and  made 
improvements  thereon,  and  who  haa^ 

aKd"/  fT'""^  whileTftrpe^ 
or   Inf^    V^'^fl  occupancy  of  the  buifdinM 

which  had^nn*"^-  t";*^"*'««    «'    the    Citf^ 

lots   c»„  l.T/'!^*'*  **>  *"■  '"*«••«»*  in  the 

for  tre^ar  5^T  ""  *"'^r  '"'  ''•"»«««» 
thP  nr»m?         il  P«»=e«We  possession  of 

Iuffic?^r''utle*'''tr!i,.Tr"*  '}^''  i« 
Jginst  a  w^i^dn^gd^  wTo^Xut^rC 

do^.'-T'^'f"*  ""y  •«*  the  land  by  aban- 
ooiunent  at  any  time  imHi  ».«  u 

plied  with  the  W  Tn  r«ard  to  ^^n^"" 

IawT„d""p^/?^  p^rirtoZl  ""/*•''' 
(1884)  4  Idaho  leKpa^  «fl|  '"^r?^"''""' 
«on  ..  Holbrook.  A^TiZL  m""^' 

of^^e^iCffl  '^t:t^^  F^^ 

A^rmarfos:thr^y-  ii^x^ 

ftt"Tf  cL'^aiL-i'sr?*** '^'y 

a',T?^ho  f4r«3"^^LVi'"r"' 

ab^onW— -rtuV^£t^ 
de^ilr"^  ^'W^'  rr  •^V^^^"^ 

^ollaV^'fSf--^^^^^^^^^ 
2  Colo.  App.  63,  29  Pac.  1016.  ' 

n«n^^''1    *   f  ^""^y    ?***    ^e»    i^    the    OCCU- 

pan^  of  a  fot   and  prior  to  the  passage 

from  Ln/'*  voluntarily  withdrew  ther^ 

which  depended  on  his  keeping  the  pos- 

,  n879)    99  L.  S.  610,  25  U.  S.    (L.  ed.) 

Filing  of  plat  and  survey  as  prereqni- 


site  to  deed.— An  original  claimant  of  a 
town-site  lot  entered  under  this  section 
IS  entiUed  to  receive  a  deed  therefor  from 
the  probate  judge  who  holds  the  title  as 
trustee,  only  after  the  town  site  has  bc-en 
surveyed   into   blocks,   lots,   and   street**. 

fif^  *"T'  ^^  *  P^*t  of  such  survey 
fil«i  m  the  office  of  the  county  recorder  • 
and  after  such  filing  the  streeU  and  alleys 
designated  m  the  plat  become  dedicat^ 
to  the  public  use  forever,  and  a  claimant 
can  acquire  no  title  in  fee  to  any  street 
or  alley  upon  which  his  lot  abuts.  Herah- 
field  V.  Rocky  Mountain  BeU  TeleDhone 
Co     (1892)   12  Mont.  102,  29  Pa^ X 

Execution  of  deed  by  trustee.— The 
A^^.  *^^"^*^'  ^^^^  this  statute,  execute 
S  If  ^^^I^ifi  «^  tl>e  town  site  and 
othor  lots  when  they  have  complied  with 
the  local  rules  and  regulations.    Aspen  r. 

MwLkato  V.  Meagher,  ( 1871 )  17  Minn.  266. 
wh^5*  *W  ^^}^  ""^^^^   '"^  the  occupant 

under  the  laws  of  Congress  and  by  pat- 
ent from  the  United  States,  the  land 
comprising  a  town  site,  in  trust  for  the 
occupants,  executes  a  deed  to  a  parcel 
of  land  to   one  claiming  to  be  a   bene- 

(1887)  10  Colo.  66,  13  Pac  921.    See  also 

Pac%27.    '*'''"'    ^^®^^>    ^^  ^^^'  78.   13 

The  failure  of  the  deed  to  recite  the 

fnv??H 'f  VH^^  ^*  i*  executedTo^^s  III 

Recording  oonyeyance   of   intetest A 

conveyance  of  the  interest  of  an  occuiwnt 
IS   subject  to   recording   acta.     DaviVti 

^ '  ®  ^"'"-  ^8,  77  Am.  Dec  539 
«„^i!"  ^  t«MWe.— Until  a  convey- 
ance has  been  made  by  the  trustee  to  the 
occupant  a  town-site  fot  is  not  subject  to 
r!f  .1°"^  »l**P^'  Commercial  Security 
M  Pac^M         "'    <^^"^'    ^   <^"°   332, 

rV.  LbbislatIVE   REOOLATlOKa 


ua^AT^^~^^%^'^*''"'  0'  the  trust 
as  tothe  disposal  of  the  town  lots  and  the 
proceeds  of  sale  thereof,  is  authorial  to 
be  conducted  under  such  regulations  as 

TZ-^  ^^f?""'^  ^y  *•»«  legislative  au- 
thority  of  the  state  or  territory  in  which 
the  same  is  situated.  Boise  City  c  Wilkin- 
son^ (1909)  le  IdaJio  150,  102  Pac   US 

+o^5*^  .V**' .  P"^*"""— Congress  in- 
tended by  the  last  provision  of  the  above 

S"  **.t*  ^'"  %«lature  of  the  X^ 
might  authorize  the  trustee  to  make  a 
survey  and  pla*  of  unoccupied  Unds  and 
dedicate  the  streets  and  public  grounds 
to  the  public  use,  or  that  it  might  author- 
ILm"""  "^the  lots  in  such^part-elTw 
^pnld  8«>m  to  be  required  by  the  situ- 
ation and  probable  future  of"  the  town. 
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IHaznond  Match  Cb.  v,  Onionagon,  (1888) 
72  Mich,  249,  40  N.  W.  448. 

State  Acts  regulating  disposal  of  lots. — 
In    pursuance  of   this  section   a  number 
of  ^  states   and   territories    passed   appro- 
priate   statutes    regulating    the    sale    of 
town-site  lots  and  the  disposal  of  the  pro- 
ceeds.    Hussey  r.  Smith,   (1879)   99  U.  S. 
20,  25  U.  S.  (L.  ed.)  314,  reversing  (1873) 
1  Utah  129;  Hussey  r.  Merritt,  (1878)  99 
U.  S.  25,  note,  26  U.  S.  (L.  ed.)  315,  note 
(construing  Utah  statute);  Robertson  v. 
Martin,  (1904)   8  Ariz.  422,  76  Pac.  614; 
Rieks  r.  Reed,   (1862)   19  Cal.  551;  Ryan 
r.  Tomlinson,  (1866)   31  C*L  11;  Cerf  v, 
Pfleging,  (1892)  94  Cal.  131,  29  Pac.  417; 
Amador   Countv    v.   Gilbert,    (1901)    133 
Cal.  61,  65  Pac.*^  130;  Cofield  v.  McClellan, 
(1871)    1   Colo.  370,  affirmed    (1872)    16 
Wall.  331,  21  U.  S.   (L.  ed.)   339;  Tucker 
r.  McCoy,  (1885)  8  Colo.  3«8,  8  Pac.  667; 
Aspen  V.  Rucker,  (1887)   10  Colo.  184,  16 
Pac.   791;   Graves  v.   Steel,    (1854)    4  G. 
Greene   (la.)    377;   Winfleld  Town  Co.  v. 
Maris,  (1873)  11  Kan.  128;  Independence 
Town  Co.  I?.  De  Long,  (1873)  11  Kan.  152; 
Allen    V.   Houston,    (1878)    21   Kan.    194»; 
Remillard  r.  Blackmarr,  (1892)  49  Minn. 
490,  52  N.   W.   133;   Schnepel  t?.  Mellen, 
(1878)   3  Mont.  118;  Helena  v,  Albertose, 
( 1889)  8  Mont.  499,  20  Pac.  817;  Miing  v. 
Footc,   (1890)  9  Mont.  201,  23  Pac.  516; 
State  t?.  Webster,  (1903)  28  Mont.  104,  72 
Pac.  206;  Tierney  p.  Cornell,  ( 1874)  3  Neb. 
267;   Lochler  p.  Chapin,    (1877)    12  Nev. 
«6;  Goldberg  i?.  Kidd,  (1894)  6  S.  D.  169, 
68  N.  W.  574;  Linck  v.  Salt  Lake  City, 
(1889)  6  Utah  109,  21  Pac.  459;  Drake  v. 
R^gel,  (1894)  10  Utah  376,  37  Pac.  683; 
Kewhoiise  v.  Simino,  (1892)  3  Wash.  648, 
29  Pac.  263;  Kellogg  v.  Sessions,  (1892) 
4  Wash.  814,  mem.,  30  Pac.  82,  674. 

Extent  of  legislative  control — The 
power  vested  in  legislatures  in  the  exe- 
cution of  the  trust  is  confined  to  regu- 
lations for  the  disposal  of  the  land  and 
the  proceeds  of  the  sales.  These  regu- 
lations may  extend  to  provisions  for  the 
ascertainment  of  the  nature  and  extent 
of  the  occupancy  of  different  claimants 
of  lots,  and  the  execution  and  delivery  to 
those  found  to  be  occupants  in  good  faith, 
of  some  official  recognition  or  title  in  the 
nature  of  a  conveyance.  But  the  legis- 
latures cannot  dispose  of  the  trust  in  any 
manner  other  than  that  prescribed  by  Con- 
gress or  authorize  any  diminution  of  the 
rights  of  the  occupants  when  the  extent 
of  their  occupancy  is  once  established. 
Ashby  r.  Hall,  (1886)  119  U.  S.  620, 
S.  Ct.  308,  30  U.  S.  (L.  ed.)  469;  C» 
r.  Titus,  (188ff)  2  Ariz.  147,  11  Pac.  312; 
Denver  r.  Kent,  (1871)  1  Colo.  33ff; 
Pueblo  r.  Budd,  (1894)  19  Colo.  579,  36 
Pac.  599;  Lechler  r.  Chapin,  (1877)  12 
Xev.  65.  See  also  Robertson  r.  Martin, 
(1904)  8  Ariz.  422,  76  Pac.  614;  Aspen  v. 
Rucker,  (1887)  10  Colo.  184,  15  Pac.  791; 
Winfield  Town  Co.   r.  Maris,    (1873)    11 


Kan.  128;  Newhouse  r.  Simino,  (1892)   3 
Wash.  648,  29  Pac.  263;   Kellogg  v.  Ses- 
sions, (1892)  4  Wash.  814,  mem.,  30  Pac. 
82,  674. 
CompUance  with  legislative  regulations. 

—  Where  the  statutory  regulations  au- 
thorized by  this  section  specify  what  lands 
shall  be  subject  to  sale  by  the  trustee,  and 
prescribe  the  time  and  conditions  of  the 
sale,  such  regulations  must  be  complied 
with  or  the  sale  and  the  deed  made  in 
pursuance  thereof  will  be  totally  void. 
Amador  County  v.  Gilbert,  (1901)  133 
Cal.  51,  66  Pac.  130. 

The  word  "disposal,"  as  used  in  this 
section,  must  be  construed  to  mean  "  dis- 
tribution "  when  applied  to  lots  actually 
occupied  and  possessed,  for  such  lots  are 
already  disposed  of;  that  is,  they  became 
the  property  of  the  occupants.  Scully  v. 
Squier,  (1907)  13  Idaho  417,  90  Pac.  573, 
30  L.  R.  A.  (N.  S.)  183. 

Limiting  time  for  application  for  title. 

—  In  Goldberg  v.  Kidd,  (1894)  6  S.  D. 
169,  68  N.  W.  674,  it  was  held  that  it  is 
not  competent  for  the  legislature  to  say 
that  the  equitable  owner  continuing  in 
open  and  uninterrupted  possession  shall 
forfeit  his  rights  under  the  Act  of  Con- 
gress unless,  within  a  limited  number  of 
days,  he  shall  apply  for  and  put  himself 
in  a  position  to  receive  a  full  l^al  title; 
but  the  court  expressed  the  opinion  that 
the  legislature  did  have  authority  to  pre- 
scribe regulations  for  the  orderly  estab- 
liriiment  by  the  county  judge  of  such  facts 
as  would  enable  him  io  intelligently  close 
out  his  trust  by  makiiig  deeds  to  persons 
entitled  to  them,  and  to  provide  that  no 
occupant  should  obtain  a  deed  without 
complying  with  such  regulations,  and  to 
fix  the  time  within  which,  under  such 
regulations,  application  for  deeds  should 
be  made. 

Disposal  of  lots  for  benefit  of  occupants. 

—  There  is  no  statute  in  force  in  Okla- 
homa which  authorizes  the  president  and 
board  of  trusties  of  towns  or  villages  to 
dispose  of  the  lots  remaining  unsold  in 
said  town  site,  which  was  entered  under 
this  section  for  the  benefit  of  the  occu- 
pants, or  to  convey  the  same  for  school 
purposes,  after  deeds  have  been  issued  to 
such  occupants  severally  for  all  lots 
proved  up  by  them  under  said  town-site 
law.  Caodo  County  School  Dist.  No.  160 
V,  Alcott,  (1912)  31  Okla.  122,  120  Pac. 
662. 

Pa3rment  of  purchase  price  by  occupant. 

—  Under  a  statute  of  a  territory  requiring 
the  "  claimant "  of  a  lot  to  pay  to  the 
trustee  a  certain  sum  before  he  is  entitled 
to  a  deed,  all  occupants  must  become 
**  claimants,"  and  as  such  file  a  statement 
and  pay  to  the  trustee  the  purchase  price 
as  required  by  the  statute.  This  regu-. 
lation,  in  connection  with  the  vesting  of 
the  legal  title  in  the  occupant,  is  reason- 
able, and  consistent  with  the  other  regu- 
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lations  of  Congress  relating  to  the  dis- 
poaal  of  town-fiite  lots.  Robertson  v.  Mar- 
tin, (1904)   8  Ariz.  422,  72  Pac.  614. 

Restricting  rights  of  occupants. —  The 
rights  of  the  occupants  of  town -site  lots, 
fixed  bv  the  extent  of  their  occupancy, 
cannot  be  diminished  by  conveyances  from 
the  mayor  trustee  according  to  the  plat 
made  and  filed  under  a  local  Act,  enacted 
pursuant  to  this  section  to  provide  for 
the  disposal  of  the  lots  —  especially  where 
the  state  supreme  court  construes  such 
statute  as  not  giving  the  power  to  make 
a  survey  or  plat  w^hich  did  not  conform  to 
the  lines  of  occupation.  Scully  v.  Squier, 
(1909)  216  U.  S.  144,  30  S.  Ct.  61,  64  U. 


S.  (L.  ed.)  131,  affirming  (1907)  13  Idaho 
417,  90  Pac.  573,  30  L.  R.  A.  (N.  S.)  183. 
Town  sites  in  Cheyenne  and  Arapaho 
country. —  The  devolution  of  title  to 
lots  on  town  sites  in  the  Cheyenne  and 
Arapaho  country  reserved  for  county  seat 
purposes  by  Secretary  of  the  Interior  is 
governed  by  this  and  the  following  sec- 
tion and  the  town-site  laws  of  the  state  of 
Kansas,  as  modified  by  the  Act  of  Con- 
gress of  March  3,  1891,  ch.  543,  §  17,  26 
Stat.  1026  (see  infra,  this  title,  p.  851) 
League  i\  Taloga,  (1913)  35  Okla.  277, 
129  Pac.  702;  Foot  v.  Watonga,  (1913)  37 
Okla.  43,  130  Pac.  597. 


Sec.  2388.  [Entry  under  preceding  section,  when  to  be  made.]  The 

entry  of  the  land  provided  for  in  the  preceding  section  shall  be  made,  or  a 
declaratory  statement  of  the  purpose  of  the  inhabitants  to  enter  it  as  a 
town-site  shall  be  filed  with  the  register  of  the  proper  land-office,  prior  to 
the  commencement. of  the  public  sale  of  the  body  of  land  in  which  it  is 
included,  and  the  entry  or  declaratory  statement  shall  include  only  such 
land  as  is  actually  occupied  by  the  town,  and  the  title  to  which  is  in  the 
United  States ;  but  in  any  Territory  in  which  a  land-office  may  not  have  been 
established,  such  declaratory  bt«»tements  may  be  filed  with  the  surveyor- 
general  of  the  surveying  district  in  which  the  lands  are  situated ;  who  diall 
transmit  the  same  to  the  General  Land-Office.    [jB.  8,] 

Act  of  March  2,  1867,  ch.  177,  14  Stat.  L.  541. 

Decisions  as  judicial  in  character  and 
not  svbject  to  collateral  attack.— Deci- 
sions under  this  and  the  following  R.  S. 
sees.  2380  and  2390,  both  of  law  and  fact, 
made  by  the  proper  officer  or  offi'^ers,  are 


judicial  in  character  and  not  subject  to 
collateral  attack.  King  t?.  McAndrews, 
(C.  C.  A.  8th  Gir.  1901)  111  Fed.  860, 
50  C.  C.  A.  29. 


Sec.  2389.  [Entry  in  proportion  to  number  of  inhabitants.]  If  upon 
surveyed  lands,  the  entry  shall  in  its  exterior  limit  be  made  in  conformity 
to  the  legal  subdivisions  of  the  public  lands  authorized  by  law ;  and  where 
the  inhabitants  are  in  number  one  hundred,  and  less  than  two  hundred, 
shall  embrace  not  exceeding  three  hundred  and  twenty  acres;  and  in  cases 
where  the  inhabitants  of  such  town  are  more  than  two  hundred,  and  less 
than  one  thousand,  shall  embrace  not  exceeding  six  hundred  and  forty 
acres ;  and  where  the  number  of  inhabitants  is  one  thousand  and  over  one 
thousand,  shall  embrace  not  exceeding  twelve  hundred  and  eighty  acres; 
but  for  each  additional  one  thousand  inhabitants,  not  exceeding  five  thou- 
sand in  all,  a  further  grant  of  three  hundred  and  twenty  acres  shall  be 
^  allowed.    [B.  8.] 

Act  of  March  2,  1867,  ch.  177,  14  Stat.  L.  641. 

Further  provisions  as  to  the  limits  of  reservations  for  town  sites  on  public  lands 
were  made  by  the  Act  of  March  3,  1877,  ch.  113,  infra,  p.  664. 

Sec.  2390.  [Authorities  of  Salt  Lake  City,  rights  of,  as  to  entry.] 

The  words  **  not  exceeding  five  thousand  in  all,*'  in  the  preceding  section, 
shall  not  apply  to  Salt  Lake  City,  in  the  Territory  of  Utah ;  but  such  sec- 
tion shall  be  so  construed  in  its  application  to  that  city  that  lands  may  be 
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entered  for  the  full  number  of  inhabitants  contained  therein,  not  exceeding 
fifteen  thousand ;  and  as  that  city  covers  school-section  number  thirty-six,  in 
township  number  one  north,  of  range  number  one  west,  the  same  may  be 
embraced  in  such  entry,  and  indemnity  shall  be  given  therefor  when  a  grant 
is  made  by  Congress  of  sections  sixteen  and  thirty-six,  in  the  Territory  of 
Utah,  for  school  purposes.    [B.  8.] 

Act  of  July  1,  1870,  ch.  193,  16  Stat.  L.  188. 

This  section  may  be  regarded  as  temporary  only  and  executed. 

Sec.  2391 .  [Certain  acts  of  trustees  to  be  void.]  Any  act  of  the  trus- 
tees not  made  in  conformity  to  the  regulations  alluded  to  in  section  twenty- 
three  hundred  and  eighty-seven  shall  be  void.    [B,  8.] 

Act  of  March  2,  1867,  ch.  177,  14  Stat.  L.  541. 

K.  S.  see.  2387,  mentioned  in  the  text,  is  given  supra,  p.  641. 


Sale  without  advertisement. —  The  sell- 
ing of  a  lot,  without  conforming  to  the 
rule  that  it  must  be  first  advertised  and 
offered  for  sale  at  public  vendue,  as  pre- 
scribed by  the  statute  passed  by  the  legis- 
lature of  the  territory,  renders  a  deed  by 
the  trustee  totally  void.  Edwards  v. 
Tracy,  (1874)  2  Mont.  49. 

Sale  of  nnsurveyed  lands. —  Where  the 
laws  of  the  state  in  force  with  respect  to 
the  procedure  to  be  observed  in  dealing 
with  land's  within  town-site  entries  re- 
quired the  lands  to  be  "surveyed  into 
suitable  blocks  and  lots,"  the  trustee,  upon 
ascertaining  that  this  had  not  been  done, 
could  not  proceed  to  sell  such  lands.  State 
r.  Webster,  (1903)  28  Mont.  104,  72  Pac. 
295. 

Survey  violating  existing  rights  in 
streets  and  alleys. —  The  statute  of  the 
territory  having  provided  that  the  survey 
and  plat  of  the  town  site  should  conform 
as  well  as  might  be  to  the  existing  rights, 
interests,  and  claims  of  the  occupants 
thereof,  where,  prior  to  the  survey  of  the 


probate  judge,  there  had  been  an  earlier 
survey  and  plat  designating  lots,  streets, 
and  alleys,  and  the  occupants  had  by  usage 
and  common  consent  accepted  such  survey 
and  plat  and  had  bought  and  sold  their 
lots  accordingly,  then  such  streets  and 
alleys  remained  streets  and  alleys  after 
the  survey  and  entry  of  the  probate  judge, 
though  not  BO .  designated  on  his  plat 
and  survey,  and  in  so  far  ag  his  survey 
failed  to  conform  to  the  rights  of  the 
occupants  already  acquired,  it  is  void. 
Parchen  r.  Ashby,  (1883)  5  Mont.  68,  1 
Pac.  204. 

Utah  statute. — ^An  Act  of  the  territory 
of  Utah  directed  that  deeds  of  conveyance 
should  be  "  executed  by  the  mayor  of  the 
city  or  town,  under  seal  of  the  corpo- 
ration." It  was  held  that  a  deed  bcarmg 
the  corporate  seal,  but  not  witnessed,  was 
sufficient  notwithstanding  a  general  stat- 
ute in  the  territory  requiring  deeds  to  be 
witnessed.  Townsend  v.  Little,  (1883) 
109  U.  S.  504,  3  S.  Ct.  357,  27  U.  S. 
(L.  ed.)   1012. 


Sec.  2392.  [No  title  acquired  to  gold  mines,  etc. ;  or  to  mining  claims, 
etc.]  No  title  shall  be  acquired,  under  the  foregoing  provisions  of  this 
chapter,  to  any  mine  of  gold,  silver,  cinnabar,  or  copper ;  or  to  any  valid 
mining-claim  or  possession  held  under  existing  laws.    [B,  8.] 

Act  of  March  2,  1867,  ch.  177,  14  Stat.  L.  541;  Act  of  June  8,  1868,  ch.  53,  15 
Stat.  L.  67. 

Somewhat  similar  provisions  were  contained  in  R.  S.  sec.  2386,  supra,  p.  640,  and 
the  Act  of  March  3,  1891,  ch.  561,  §  16,  infra,  p.  656. 


ThiB  section  is  a  re-enactment  of  the 
Act  of  March  2,  1867,  and  the  Act  of 
June  8,  1868,  ch.  53,  the  first  of  which 
Acts  was  not  repealed  by  the  latter. 
Dower  r.  Richards,  (1894)  151  U.  S. 
658,  U  S.  Ot.  452,  38  U.  S.  (L.  ed.) 
305. 

Effect  of  section. —  This  section  recog- 
nizes the  possession  of  mining  locations 
within  town  limits  and  forbids  the  acqui- 
i^ition  of  SQch  locations  under  proceedings 
to  which  title  to  other  lands  there  situ- 


ated is  secured,  thus  leaving  the  mineral 
deposits  within  town  sites  open  to  explo- 
ration, and  the  land  in  which  they  are 
found  to  occupation  and  purchase,  in  the 
same  manner  as  such  deposits  are  else- 
where explored  and  possessed  and  the 
lands  containing  them  are  acquired. 
Steel  V.  St.  Louis  Smelting,  etc.,  Co., 
(1882)  106  U.  S.  447,  1  S.  Ct.  389,  27 
U.  S.  (L.  ed.)  226;  Dower  v.  Richards, 
(1804)  161  U,  S.  658;  14  S.  Ct.  452,  38 
U.  S.    (L.  ed.)    306,  affirming   (1889)    81 
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Cal.  44,  22  Pac.  304 ;  Deffeback  t\  Hawke, 
(1885)  116  U.  S.  392,  6  S.  Ct.  952,  29 
U.    S.    (L.   ed.)    423;    Sparks   v.   Pierce, 

(1885)  116  U.  S.  408,  6  S.  Ct.  102, 
29  U.  S.  (L.  ed.)  428;  I>avi8  v.  VVeib- 
bold,  (1891)  139  U.  S.  507,  11  S.  Ct. 
628,  35  U.  S.  (L.  ed.)  238;  Reilly  v. 
Berry,  (1887)  2  Ariz.  272,  15  Pac.  26; 
Blackmore  r.  Reilly,  (1888)  2  Ariz.  442, 
17  Pac.  72;  Richards  ix  Dower,  (1883) 
64  Cal.  62,  28  Pac.  113,  (1889)  81  Cal. 
44,  22  Pac.  304;  Jones  t*.  Petaluma, 
(1868)  36  Cal.  230;  Hunt  v.  Steese,  (18S8) 
75  Cal.  620,  17  Pac.  920;  Poire  v.  Wells, 
(1882)  6  Colo.  '406;  Butte  City  Smoke- 
house Lode  Cases,  (1887)  6  Mont.  397, 
12  Pac.  858;  King  t\  Thomas,  (1887)  6 
Mont.  409,  12  Pac.  865;  Talbott  v.  King, 

(1886)  6  Mont.  76,  9  Pac.  434;  Silver 
Bow  Min.,  etc.,  Co.  t\  Clark,  (1885)  5 
Mont.  378,  6  Pac.  570.  See  also  O'Keefe 
V.  Cannon,  (C.  C.  Mont.  1892)  52  Fed. 
898. 

Two  classes  of  mining  claims  distin- 
guished.—  This  section  prevents  a  town- 
site  entry  from  carrying  title  to  two 
classes  of  mining  claims.  The  first  class 
need  not  be  characterized  by  possession 
in  any  person.  It  is  sufficient  if  in  fact 
the  property  is  a  known  mine  of  one  of 
the  metals  mentioned  in  the  statute,  and 
it  is  not  sufficient  that  there  be  in  fact 
a  mine  of  this  description  unless  at  the 
time  of  the  town-site  entry  it  is  known 
to  be  such.  The  other  class  of  mining 
'Claims  referred  to  consists  of  any  valid 
mining  claim  or  possession  held  under 
existing  laws,  and  in  this  class  of  cases 
it  is  immaterial  whether  the  claim  was 
known  to  contain  minerals  of  sufficient 
value  to  justify  exploration  or  not.  Cal- 
lahan V.  James,  (1903)  141  Cal.  291,  74 
Pac.  853. 

States  excepted. —  Early  statutes  were 
held  applicable  to  all  the  states  except 
Michigan,  Wisconsin,  Minnesota,  Missouri, 
and  Kansas.  Deffeback  i\  Hawke,  (1885) 
116  U.  S.  392,  6  S.  Ct.  95,  29  U.  S.  (L. 
ed.)  423. 

Knowledge  of  mineral  deposit  at  time 
of  patent. —  Lands  to  which  the  first 
clause  of  this  section  is  applicable  must 
be  such  lands  as  are  known  at  the  time 
the  patent  is  issued  to  be  valuable  for 
their  mineral  deposits,  in  order  to  avoid 
any  possible  doubt  as  to  the  validity  of 
the  title  which  may  be  issued  for  lands 
in  which  mineral  deposits  may  be  after- 
wards discovered.  Deffeback  v.  Hawke, 
(1885)  115  U.  S.  392,  6  S.  Ct.  96,  29 
U.  S.  (L.  ed.)  423;  Davis  r.  Weibbold, 
(1891)  139  U.  S.  507,  11  S.  Ct.  628,  35 
U.  S.  (L.  ed.)  238  (each  explained  and 
distinguished  in  Barden  f.  Northern  Pac. 
R.  Co.,  (1894)  154  U.  S.  288,  14  S.  Ct. 
1030,  38  U.  S.  (L.  ed.)  992)  ;  Larned  v. 
Jenkins,  (C.  C.  A.  8th  Cir.  1902)  113 
Fed.  634,  5  C.  C.  A.  344;  Kansas  aty 
Min.,   etc.,   Co.    i\   Clay,    (1892)    3   Ariz. 


326,  29  Pac.  9 ;  Richards  v.  Dower,  (1889) 
81  Cal.  44,  22  Pac.  304;  Smith  f>.  Hill, 
(1891)  89  Cal.  122,  26  Pac.  644.  See  also 
Moran  v.  Horsky,  ( 1900)  178  U.  S.  206,  20 
S.  Ct.  856,  44  U.  S.  (L.  ed.)    1038. 

Known  mines  are  excepted  from  the 
operation  of  the  town-site  grant.  Mc- 
Laughlin V.  U.  S.,  (1882)  107  U.  S.  526, 
2  S.  Ct.  802,  27  U.  S.  (L.  ed.)  621; 
Colorado  Coal,  etc.,  Co.  t?.  U.  S.,  (1887) 
123  U.  S.  307,  8  S.  Ct.  131,  31  U.  S.  (L. 
ed.)  182;  Davis  t?.  Weiblwld,  (1891)  139 
U.  S.  507,  11  S.  Ct.  628,  35  U.  S.  (L.  ed.) 
238;  Larned  v,  Jenkins,  (C.  C.  A.  8th  Cir. 
1902)  113  Fed.  634,  51  C.  C.  A.  344;  Sil- 
ver Bow  Min.,  etc.,  Co.  v,  Clark,  ( 1885 ) 
5  Mont.  378,  5  Pac.  570.  See  also  U.  S.  v. 
Reed,  (1886)  12  Sawy.  (U.  S.)  99;  Rich- 
ards a  Dower,  (1889)  81  Cal.  44,  22  Pac. 
304;  Gold  Hill  Quartz  Min.  Co.  t?.  Ish, 
(1873)   5  Ore.  104. 

"  When  the  entry  of  the  town  site  was 
had,  and  the  patent  issued,  and  the  sale 
was  made  to  the  defendant  of  the  lots 
held  by  him,  it  was  not  known  —  at  least 
it  does  not  appear  that  it  was  known  — 
that  there  were  any  valuable  mineral 
lands  within  the  town  site,  and  the  im- 
portant question  is  whether  in  the  ab- 
sence of  this  knowledge  the  defendant  can 
be  deprived  under  the  laws  of  the  United 
States  of  the  premises  purchased  and  oc- 
cupied by  him  because  of  a  subsequent 
discovery  of  minerals  in  them  and  the 
issue  of  a  patent  to  the  discoverer.  After 
much  consideration  we  have  come  to  the 
conclusion  that  this  question  must  be 
answered  in  the  negative.  It  is  true  the 
language  of  the  Revised  Statutes  touching 
the  acquisition  of  title  to  mineral  lands 
within  the  limits  of  town  sites  is  very 
broad.  The  declaration  that  *  no  title 
shall  be  acquired '  under  the  provisions 
relating  to  such  town  sites,  and  the  sale 
of  lands  therein  *to  any  mine  of  gold, 
silver,  cinnabar  or  copper;  or  to  any  valid 
mining  claim  or  possession  held  under 
existing  laws,'  would  seem  on  first  impres- 
sion to  constitute  a  reservation  of  such 
mines  in  the  land  sold,  and  of  mining 
claims  on  them,  to  the  United  States; 
but  such  is  not  the  necessary  meaning 
of  the  terms  used;  in  strictness  they  im- 
port only  that  the  provisions  by  which 
the  title  to  the  land  in  such  town  sites  is 
transferred  shall  not  be  the  means  of  pass- 
ing a  title  also  to  mines  of  gold,  silver, 
cinnabar  or  copper  in  the  land,  or  to  valid 
mining  claims  or  possessions  thereon. 
They  are  to  be  read  in  connection  with 
the  clause  protecting  existing  rights  to 
mineral  veins;  and  with  the  qualification 
uniformly  accompanying  exceptions  in 
acts  of  Congress  of  mineral  lands  from 
grant  or  sale.  Thus  read  they  must  be 
held,  we  think,  merely  to  prohibit  the 
passage  of  title  under  the  provisions  of 
the  town  site  laws  to  mines  of  gold,  sil- 
ver, cinnabar  or  copper,  which  are  known 
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to  eadst,  an  the  issue  of  the  town-site 
patent,  and  to  mining  claims  and  mining 
possessions,  in  respect  to  which  such  pro- 
ceedings have  been  taken  under  the  law 
or  the  custom   of  miners,   as   to  renaer 
them  valid,  creating  a  property  right  in 
the  holder,  and  not  to  prohibit  the  acqui- 
sition for  all  time  of  mines  which  then 
lay  buried  unknown  in  the  depths  of  the 
earth.     The  exceptions  of  mineral  lands 
from    pre-emption    and     pettlement    and 
from  grants  to  states  for  universities  and 
schools,   for   the    constru  ^on    of    public 
buildings,   and   in   aid   of   railroads   and 
other  works  of  internal  improvement,  are 
not  held  to  exclude  all  lands  in  which 
minerals  may  be  found,  but  only  those 
where  the  mineral  is  in  sufficient  quan- 
tity to  add  to  their  richness  and  to  jus- 
tify expenditures  for  its  extraction,  and 
known  to  be  so  at  the  date  of  the  grant. 
There  are  vast  tracts  of  country  in  the 
mining  states  which  contain  precious  met- 
als in  small  quantities,  but  not  to  a  suffi- 
cient  extent    to   justify    the   expense   of 
their    exploitation.      It    is    not    to    such 
lands  that  the  term  mineral  in  the  sense 
Q^  this   statute  is  applicable.     On   this 
subject  there  has  been  great  uniformity 
of  decision  by  those  courts  of  the  states 
and  of  the  United  States  which  have  had 
the  most  frequent  occasion  to  consider  the 
subject,  and  bv  the  Land  Department." 
Davis  fJ.  Weibbold,  ( 1891 )   139  U.  S.  607, 
11  S.  Ct.  628,  as  U.  S.  (L.  ed.)  238. 

A  town-site  patent  is  not  absolutely 
void  by  reason  of  the  facts  that  said  land 
at  the  time  was  a  known  gold  mine  and  a 
valid  mining  location  under  the  mining 
law.  Emerson  v.  Kennedy  Min.,  etc.,  Co., 
(1915)  169  Cal.  718,  147  Pac.  939, 
wherein  the  court  held  that,  whefe  a 
town-site  patent  had  been  regularly  issued 
by  the  United  States  .  for  land,  some  of 
which  was  mineral  in  character,  the  title 
to  which  would  not  have  passed,  if  its 
mineral  character  had  been  declared,  the 
assertion  of  a  i  mining  claim  as  against 
the  town-site  patent,,  after  a  lapse  of 
forty  years,  would  not  be  entertained  in  a 
court  of  equity.  The  court  said  it  would 
bepresamed  that  thennining  location,  by 
virtue  of  which  it  was  claimed  the  town- 
site  patent  failed  to  convey  title,  had  been 
abandoned  or  that  the  mineral  therein 
had  all  been  extracted  long  before  the 
mininff  claimant  initiated  his  location 
and  t£at  its  assertion  after  forty  years 
vas  barred  ajs  a  state  claim. 

Tmrnelmg  under  lot  to  reach  minerals. 
—A  grant  by  a  town-site  patent  issued  by 
the  United  States  prior  to  the  passage  of 
the  Act  of  1872,  prescribing  the  maximimi 
vidth  for  quartz-mining  claims,  carries 
an  absolute  fee-simple  title  to  the  grantee 
and  those  claiming  under  him  in  a  lot  in 
which  a  quartz  ledge  was  known  to  exist 
at  the  date  of  the  patent  and  not  actually 
lAdttdod  in  the  le<^}  and  a  third  person 


has  no  right,  without  the  consent  of  the 
owner,  to  run  a  tunnel  under  a  portion  of 
the  land  not  included  in  the  ledge  for  the 
purpose  of  working  such  ledge.  Dower  v. 
Richards,  (1887)  73  Cal.  477,  15  Pac.  105. 

Abandoned  mine. — A  ledge  which  had 
been  profitably  worked,  and  contained  gold 
bearing  rock,  but  which  had  been  aban- 
doned, which,"  at  the  time  of  the  issuing  of 
a  town-site  patent  of  the  land  within 
which  it  lies,  was  not  known  to  be  valu- 
able for  mining  purposes,  is  not  excepted 
from  the  operation  of  the  town-site  patent, 
although  after  such  patent  had  taken 
effect  the  land  is  found  to  be  still  valuable 
for  mining  purposes.  Dower  v.  Richards, 
(1894)  151  U.  S.  658,  14  S.  Ct.  452,  38 
U.  S.  (L.  ed.)  305. 

Attacking  town-site  patents  collaterally 
for  embracing  mineral  lands. — ^A  town-site 
patent  regularly  issued  cannot  be  attacked 
collaterally  by  parties  who  go  upon  the 
patented  town  site  and  locate  a  mining 
claim,  upon  the  theory  that  the  ground  so 
located  was  known  to  be  mineral  land  at 
the  time  of  the  town-site  entrv,  and  being 
such,  was  excepted  from  and  did  not  pass 
by  virtue  of  the  town-site  patent;  for  the 
question  whether  any  lands  located  and 
held  under  the  provisions  of  the  land  laws 
are  mineral  lands  is  to  be  determined  by 
the  officers  of  the  land  department,  and 
their  findings  upon  that  question  are  con- 
clusive *Mid  can  only  be  attacked  by  a 
direct  proceeding  under  the  direction  of 
the  government  of  the  United  States. 
Steel  V.  St.  Louis  Smelting,  etc.,  Co., 
(1882)  10«  U.  S.  447,  1  S.  Ct.  389,  27  U. 
S-.  ( L.(Bd.)  226;  Davis  tx. Weibbold,  (1891) 
139  U.  S.  507,  11  S.  Ct.  628,  36  U.  S. 
(L.  ed.)  238;  Harden  t;.  Northern  Pac  R. 
Co.,  (1894)  154  U.  S.  288,  14  S.  Ct.  1030, 
38  U.  S.  (L.  ed.)  992;  Carter  f.  Thomp- 
son, (a  C.  Mont.  1894)  65  Fed.  329;  New 
Dunderberg  Min.  Co.  v.  Old,  (C.  C.  A.  8th 
Cir.  1897)  79  Fed.  598,  49  U.  S.  App.  201, 
26  C.  C.  A.  116;  Horsky  i?.  Moran,  (1898) 
21  Mont.  345,  53  ?ac;  1064;  Board  of 
Education. fx  Mansfield,  (1903)  17  S.  D. 
72,  96  N.  W.  286,  106  A.  S.  R.  771.  See 
also  Pacific  Coast  Min.,  etc.,  Co.  v. 
Spargo,  (C.  C.  Cal.  1883)  16  Fed.  348; 
Buena  Vista  Petroleum  Co.  i/\  Tulare  Oil, 
etc.,  Co.,  (S.  D.  Cal.  1896)  67  Fed.  226; 
Board  of  Education  v.  Mansfield,  (1903) 
17  S.  D.  72,  96  N.  W.  286,  106  A.  S.  R. 

771. 

Excepting  town-site  rights  in  patents 
for  mining  claima. —  No  l^al  objection 
exists  to  the  practice  of  the  land  depart- 
ment, in  issuing  patents  for  mining 
claims  upon  veins  or  lodes,  of  inserting 
in  the  patent  a  clause  excepting  from  the 
grant  tne  town-site  rights  in  the  premises, 
where  it  appears  that  the  surface  ground 
of  any  such  claims  lies  wholly  or  partly 
within  the  limits  of  a  previously  located, 
entered,  or  patented  town  site.  (1881)  ij 
Op.  Atty.-Qen.  248, 
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Sec.  2393.  [Military  or  other  reservatioiis,  etc.]  The  provisions  of  this 
chapter  shall  not  apply  to  military  or  other  reservations  heretofore  made  by 
the  United  States,  nor  to  reservations  for  light  houses,  custom-houses,  mints, 
or  such  other  public  purposes  as  the  interests  of  the  United  States  may 
require,  whether  held  under  reservations  through  the  Land-OflBce  by  title 
derived  from  the  Crown  of  Spain,  or  otherwise.    [B.  S.] 

Act  of  March  2,  1867,  ch.  177,  14  Stat.  L.  641. 

Militaty  reservation. — ^"The  town  site      tlement     upon     military     reservations." 
laws  have  nevei'  been  held  to  permit  set^       Crawford  v.  Burr,  (1903)  2  Alaska  33. 

Sec.  2394.  [Inhabitants  of  towns  on  public  lands,  right  of/  to  enter.] 

The  inhabitants  of  any  town  located  on  the  public  lands  may  avail  them- 
selves,  if  the  town  authorities  choose  to  do  so,  of  the  provisions  of  sections 
twenty-three  hundred  and  eighty-seven,  twenty-three  hundred  and  eighty- 
eight,  and  twenty-three  hundred  and  eighty-nine;  and  in  addition  to  the 
minimum  price  of  the  lands  embracing  any  town-site  so  entered,  there  shall 
be  paid  by  the  parties  availing  themselves  of  such  provisions  all  costs  of 
surveying  and  platting  any  such  town-site,  and  expenses  incident  thereto 
incurred  by  the  United  States,  before  any  patent  issues  therefor ;  but  noth- 
ing contained  in  the  sections  herein  cited  shall  prevent  the  issuance  of  pat- 
ents to  persons  who  have  made  or  may  hereafter  make  entries,  and  elect  to 
proceed  under  other  laws  relative  to  town-sites  in  this  chapter  set  forth. 
[R.  8.] 

Act  of  June  8,  1868,  ch.  63,  15  Stat.  L.  67. 

R.  S.  sees.  2387,  2388,  2389,  mentioned  in  the  text,  are  given  supra,  pp.  641-650. 

Lands    reserved    to    Indians    are    not      A.  8th  Cir.  1901)  111  Fed.  860,  50  C.  C. 
"  public  landa "   within   the   meaning   of       A.  29. 
thiA  section.    King  t>.  McAndrews,  (C.  C. 


An  act  respecting  the  limits  of  reservations  for  town-sites  upon  the  public 

domain. 

[Act  of  March  3,  1877,  ch.  113,  19  Stat  L.  392.] 

[Seo.  1.]  [Quantity  of  land  excluded  from  homestead  entry  for  town- 
site.]  That  the  existence  or  incorporation  of  any  town  upon  the  public 
lands  of  the  United  States  shall  not  be  held  to  exclude  from  pre-emption  or 
homestead  entry  a  greater  quantity  than  twenty-five  hundred  and  sixty 
acres  of  land,  or  the  maximum  area  which  may  be  entered  as  a  town-site 
under  existing  laws,  unless  the  entire  tract  claimed  or  incorporated  as  such 
town-site  shall,  including  and  in  excess  of  the  area  above  specified,  be  act- 
ually settled  upon,  inhabited,  improved,  and  used  for  business  and  munici- 
pal purposes.    [19  Stat.  L.  392.] 

Pre-emption  laws  were  repealed  by  Act  of  March  3,  1891,  ch.  561,  t  4,  mtpra,  p.  636. 

Sec.  2.   This  section  reads  as  follows: 

"  Seo.  2.  That  where  entries  have  been  heretofore  allowed  upon  lands  afterward 
ascertained  to  have  been  embraced  in  the  corporate  limits  of  any  town,  but  which 
entries  are  or  shall  be  shown,  to  the  satisfaction  of  the  Commissioner  of  the  General 
Land-Office,  to  iticlude  only  vacant  unoccupied  lands  of  the  United  States,  not  settled 
upon  or  used  for  municipal  purposes,  nor  aevoted  to  any  public  use  of  such  town,  said 
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entries,  if  regular  in  all  respects,  are  hereby  oonflrmed  and  may  be  carried  into  patent : 
Provided,  That  this  confirmation  shall  not  operate  to  restrict  the  entry  of  any  town- 
site  to  a  smaller  area  than  the  maximum  quantity  of  land  which,  by  reason  of  present 
population,  it  may  be  entitled  to  enter  under  section  twenty-three  hundred  and 
ei^ty-nine  of  the  Revised  Statutes."    [19  Stat.  L.  892.] 


Pvipose  of  Act—"  The  Act  was  in- 
tended to  apply  to  and  remedy  a  state  of 
facts  that  existed  in  many  western  towns, 
where  the  corporate  limits  including  large 
tracts  of  public  land,  unoccupied  and  un- 
improved, and  not  used  for  business  or 
municipal  purposes.  It  was  evidently  the 
purpose  of  the  Act  to  establish  a  limita- 
tion upon  such  reservations  for  town  sites 
on  the  public  domain,  and  to  open  to  set- 
tlement under  the  public  land  laws  the 
unoccupied  lands  that  were  not  used  or 
required  for  municipal  purposes."  VUas  v, 
Algar,  (C.  C.  A.  Qth  Cir.  1901)  109  Fed. 
519,  48  C.  C.  A.  524. 

Many  cities  and  towns  of  the  west  were 
formerly  incorporated  and  laid  out  on  ex- 
clusively public  lands  covering  extensive 
areas,  thereby  withdrawing  the  lands  em- 
braced   therein    from   pte-emption    entry 


and  sale  under  the  general  land  laws. 
The  Act  was  intended  to  remedy  that  evil 
and  to  permit  pre-emption  entries  to  be 
made  on  government  lands  though  within 
the  corporate  limits  of  a  city  or  town, 
and  is  therefore  a  curative  Act.  Salt 
Lake  Invest.  Co.  v.  Oregon  Short  Line  R. 
Co.,  (1914)   46  Utah  203,  148  Pac.  439. 

Cities  laid  out  mainly  on  private  lands. 
— This  Act  has  no  application  to  incorpo- 
rated cities  laid  out  on  land  mainly  of 
private  ownership  and  including  some  of 
the  lands  of  the  United  States,  but  only 
to  cities  laid  out  exclusively  on  the  public 
lands  of  the  United  States  according  to 
the  laws  of  the  United  States.  Houlton 
t\  Chicago,  etc.,  R.  C,  (1893)  86  Wis.  59, 
66  N.  W.  336;  Salt  Lake  Invest.  Co.  v. 
Oregon  Short  Line  R.  Co.,  (1914)  46 
Utah  203,  148  Pac.  439. 


Sec.  3.  [Where  town  site  ezceecUi  maximum — proceedings  —  disposal 
of  excess.]  That  whenever  the  corporate  limits  of  any  town  upon  the  pub- 
lie  domain  are  shown  or  alleged  to  include  lands  in  excess  of  the  maximum 
area  specified  in  section  one  of  this  act,  the  Commissioner  of  the  General 
Land  OflBce  may  require  the  authorities  of  such  town,  and  it  shall  be  lawful 
for  them,  to  elect  what  portion  of  said  lands,  in  compact  form  and  embrac- 
ing the  actual  site  of  the  municipal  occupation  and  improvement,  shall  be 
withheld  from  pre-emption  and  homestead  entry ;  and  thereafter  the  residue 
of  such  lands  shall  be  open  to  disposal  under  the  homestead  and  pre-emption 
laws.  And  upon  default  of  said  town  authorities  to  make  such  selection 
within  sixty  days  after  notification  by  the  Commissioner,  he  may  direct 
testimony  respecting  the  actual  location  and  extent  of  said  improvements, 
to  be  taken  by  the  register  and  receiver  of  the  district  in  which  such  town 
may  be  situated ;  and,  upon  receipt  of  the  same,  he  may  determine  and  set 
off  the  proper  site  according  to  section  one  of  this  act,  and  declare  the 
remaining  lands  open  to  settlement  and  entry  under  the  homestead  and 
pre-emption  laws ;    •    •    ♦    [19  Stat  L.  392.] 

As  originally  enacted  this  section  contained  a  further  provision  as  follows:  "and 
it  shall  be  the  duty  of  the  secretary  of  each  of  the  Territories  of  the  United  States 
to  furnish  the  surveyor-general  of  the  Territory  for  the  use  of  the  United  States  a 
copy  duly  certified  of  every  act  of  the  legislature  of  the  Territory  incorporating  any 
city  or  town,  the  same  to  be  forwarded  by  such  secretary  to  the  surveyor-general 
within  one  month  from  date  of  its  approval.'' 

This  was  superseded  by  the  Act  of  July  30,  1886,  ch.  818,  section  1,  which  prohibited 
Territories  from  passing  any  local  or  special  laws  incorporating  cities,  towns,  or 
Tillages.    See  TERRrrcKTES. 

The  pre-emption  laws  mentioned  in  the  text  wer:e  repealed  by  the  Act  of  March  3, 
1891,  ch.  561,  §  4,  supra,  p.  535. 

Sec.  4.  [Towns  with  less  than  maximum  may  make  additional  entries.] 
It  shall  be  lawful  for  any  town  which  has  made,  or  may  hereafter  make 
entry  of  less  than  the  maximum  quantity  of  land  named  in  section  twenty- 
three  hundred  and  eighty-nine  of  the  Revised  Statutes  to  make  such  addi- 
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tional  entry,  or  entries,  of  contiguous  tracts,  which  may  be  occupied  for 
town  purposes  as  when  added  to  the  entry  or  entries  therefore  made  will 
not  exceed  twenty-five  hundred  and  sixty  acres:  Provided,  That  such 
additional  entry  shall  not  together  with  all  prior  entries  be  in  excess  of  the 
area  to  which  the  town  may  be  entitled  at  date  of  the  additional  entry  by 
virtue  of  its  population  as  prescribed  in  said  section  twenty-three  hundred 
and  eighty-nine.    [19  Stat.  L,  392.] 

R.  S.  sec.  2389  mentioned  in  the  text  is  given  siipro^  p.  650. 


An  act  to  authorize  entry  of  the  public  lands  by  incorporated  cities  and 

towns  for  cemetery  and  park  purpose  [s]. 

[Act  of  Sept.  30, 1890,  ch.  1121,  26  Stat.  L.  502.] 

[Purchase  of  lands  by  cities  and  towns  for  cemeteries  and  parks.] 

That  incorporated  cities  and  towns  shall  have  the  right,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Interior,  to  purchase  for 
cemetery  and  park  purposes  not  exceeding  one-quarter  section  of  public 
lands  not  reserved  for  public  use,  such  lands  to  be  within  three  miles  of  such 
cities  or  towns:  Provided,  That  when  such  city  or  town  is  situated  within 
a  mining  district,  the  land  proposed  to  be  taken  under  this  act  shall  be 
considered  as  mineral  lands,  and  patent  to  such  land  shall  not  authorize  such 
city  or  town  to  extract  mineral  therefrom,  but  all  such  mineral  shall  be 
reserved  to  the  United  States,  and  such  reservation  shall  be  entered  into 
such  patent.    [26  Stat.  L.  502.] 


Seo.  16.  [Town-site  entries  not  to  include  mining  rights  —  mining 
claims  preseryed.]  That  town-site  entries  may  be  made  by  incorporated 
towns  and  cities  on  the  mineral  lands  of  the  United  States,  but  no  title  shall 
be  acquired  by  such  towns  or  cities  to  any  vein  of  gold,  silver,  cinnabar, 
copper,  or  lead,  or  to  any  valid  mining  claim  or  possession  held  under  exist- 
ing law.  When  mineral  veins  are  possessed  within  the  limits  of  an  incorpo- 
rated town  or  city,  and  such  possession  is  recognized  by  local  authority  or 
by  the  laws  of  the  United  States,  the  title  to  town  lots  shall  be  subject  to 
such  recognized  possession  and  the  necessary  use  thereof  and  when  entrj'' 
has  been  made  or  patent  issued  for  such  town  sites  to  such  incorporated 
town  or  city,  the  possessor  of  such  mineral  vein  may  enter  and  receive 
patent  for  such  mineral  vein,  and  the  surface  ground  appertaining  thereto: 
Provided,  That  no  entry  shall  bie  made  by  such  mineral-vein  claimant  for 
surface  ground  where  the  owner  or  occupier  of  the  surface  ground  shall 
have  had  possession  of  the  same  before  the  inception  of  the  title  of  the 
mineral-vein  applicant.    [26  Stat.  L.  1101.] 

This  is  from  the  Act  of  March  3,  1891,  ch.  661,  "An  act  to  repeal  timber-culture 
laws  and  for  other  purpoees."  , 

See  R.  S.  sec.  2392  and  the  note  thereto  svfra,  p.  651. 
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An  Act  Providing  for  fhe  issuance  of  patents  to  transferees  of  town  lots 
purchased  from  the  United  States  at  public  sale  in  certain  cases. 

[Act  of  July  9,  1914,  ch.  138,  38  Stat,  L,  454.] 

[Town  lots  —  sales  —  patents.]  That  in  all  cases  where  town  lots  were 
sold  by  the  United  States  at  public  sale,  and  the  purchaser  at  such  sale  had 
transferred  his  interest  in  any  such  lot  prior  to  the  eleventh  day  of  October, 
nineteen  hundred  and  eleven,  and  patent  has  not  been  issued  in  the  name  of 
the  original  purchaser,  the  Commissioner  of  the  General  Land  Office  may 
issue  a  patent  in  the  name  of  the  transferee  where  full  payment  of  the  pur- 
chase price  has  been  made  and  satisfactory  evidence  of  the  transfer  has  been 
furnished :  Provided,  That  it  be  shown  that  the  original  purchaser  is  dead, 
or  that  after  due  inquiry  his  whereabouts  can  not  be  ascertained,  and  that 
the  instrument  of  transfer  given  by  the  original  purchaser  has  been  lost  or 
destroyed.     [38  Stat.  L.  454.] 


EC.   WITHDBAWALS   IN   OEBTAIN  OASES 

An  Act  To  authorize  the  President  of  the  United  States  to  make  with- 
drawals of  public  lands  in  certain  cases. 

[Act  of  June  25, 1910,  ch.  421,  36  Stat.  L.  847.] 

[Sec.  1.]  [Temporary  withdrawals  by  President  for  power  sites,  irriga- 
tion, etc.,  authorised.]  That  the  President  may,  at  any  time  in  his  discretion,  '* 
temporarily  withdraw  from  settlement,  location,  sale,  or  entry  any  of  the 
public  lands  of  the  United  States  including  the  District  of  Alaska  and 
reserve  the  same  for  water-power  sites,  irrigation,  classification  of  lands,  ' 
or  other  public  purposes  to  be  specified  in  the  orders  of  withdrawals,  and 
such  withdrawals  or  reservations  shall  remain  in  force  until  revoked  by  him  ' 
or  by  an  Act  of  Congress.    [36  Stat.  L.  847.] 

This  is  the  first  section  of  the  Act  known  as  the  "  Pickett  Act." 

The  District  of  Alaska  mentioned  in  the  text  was  organized  as  the  Territory  of    ' 
Alaska  by  the  Act  of  Aug.  24,  1912,  ch.  387,  given  in  Alaska,  vol.  1,  p.  250  et  seq. 


Name  of  Act. — This  Act  is  known  as 
the  "  Pickett  Act."  U.  S.  v.  Grass  Creek 
OU,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1916)  286 
Fed.  481,  149  C.  C.  A.  533. 

Withdrawals  prioi  to  Act. — ^The  effect 
of  this  section  was  not  to  repudiate  with- 
drawals made  by  the  President  prior  to 
its  enactment.  U.  S.  v.  Midwest  Oil  Co., 
(1915)  236  U.  S.  469,  35  S.  Ct.  309,  59  U. 
S.  (L.  ed.)  673,  reversing  (D.  C.  Wyo. 
1913)  206  Fed.  141;  U.  S.  v.  McCutchen, 
(S.  D.  Cal.  1915)  234  Fed.  702;  U.  S.  r, 
Midway  Northern  Oil  Co.,  (S.  D.  Cal. 
1916)  232  Fed.  619. 

The  unauthorized  withdrawal  of  public 
land  prior  to  the  enactment  of  this  stat- 
ute, where  there  has  been  a  continuous 


recognition  and  maintenance  of  the  with- 
drawal bj  the  departments  administering 
the  public  domain  as  the  representatives 
of  the  President,  is  rendered  valid  by  re- 
newal or  ratification  on  and  after  the  date 
of  this  Act,  even  as  though  then  expressly 
renewed  or  made.  U.  S.  v.  Hodges,  (D. 
C.  Mont.  1914)  218  Fed.  87. 

In  U.  S.  c.  McCutchen,  (S.  D.  Cal.  1914) 
217  Fed.  650,  it  was  held  that  where  the 
grantee  of  an  oil  location  was  actually 
upon  the  land,  had  expended  a  large  sum 
of  money  and  had  discovered  oil  before 
the  passage  of  this  Act,  a  withdrawal 
order  as-  of  September  27,  1909,  was  in- 
effective. 


Sec.  2.  [Withdrawals  for  specified  purposes  —  mining  rights  continued 

—rights  of  bona  fide  oil  or  gas  claimants — status  of  prior  claims  — home- 
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stead,  etc.,  entries  not  affected  —  creation  of  forest  reserves  restricted.] 

That  all  lands  withdrawn  under  the  provisions  of  this  Act  shall  at  all 
times  be  open  to  exploration,  discovery,  occupation,  and  purchase  under 
the  mining  laws  of  the  United  States,  so  far  as  the  same  apply  to  metal- 
liferous minerals :  Provid-ed,  That  the  rights  of  any  person  who,  at  the  date 
of  any  order  of  withdrawal  heretofore  or  hereafter  made,  is  a  bona  fide 
occupant  or  claimant  of  oil  or  gas  bearing  lands  and  who,  at  such  date,  is 
in  the  diligent  prosecution  of  work  leading  to  the  discovery  of  oil  or  gas, 
shall  not  be  affected  or  impaired  by  such  order  so  long  as  such  occupant  or 
claimant  shall  continue  in  diligent  prosecution  of  said  work:  Provided 
further,  That  this  Act  shall  not  be  construed  as  a  recognition,  abridgment, 
or  enlargement  of  any  asserted  rights  or  claims  initiated  upon  any  oil  or 
gas  bearing  lands  after  any  withdrawal  of  such  lands  made  prior  to  June 
twenty-fifth,  nineteen  hundred  and  ten :  And  provided  further,  That  there 
shall  be  excepted  from  the  force  and  effect  of  any  withdrawal  made  under 
the  provisions  of  this  Act  all  lands  which  are,  on  the  date  of  such  with- 
drawal, embraced  in  any  lawful  homestead  or  desert-land  entry  theretofore 
made,  or  upon  which  any  valid  settlement  has  been  made  and  is  at  said 
date  being  maintained  and  perfected  pursuant  to  law ;  but  the  terms  of  this 
proviso  shall  not  continue  to  apply  to  any  particular  tract  of  land  unless 
the  entryman  or  settler  shall  continue  to  comply  with  the  law  under  which 
the  entry  or  settlement  was  made :  And  provided  further,  That  hereafter 
no  forest  reserve  shall  be  created,  nor  shall  any  additions  be  made  to  one 
heretofore  created,  within  the  limits  of  the  States  of  California,  Or^on, 
Washington,  Idaho,  Montana,  Colorado,  or  Wyoming,  except  by  Act  of 
Congress.    [36  Stat,  L.  847,  as  amended  by  37  Stat.  L.  497.] 

This  eection  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Aug.  24,  1912, 
eh.  369.  The  amendment  consisted  in  the  substitution,  in  the  first  clause,  of  the  words 
"  metalliferous  minerals  "  for  the  words  "  minerals  other  than  coal,  oil,  gas,  and  phos- 
phates "  which  originaUy  appeared,  and  the  substitution,  in  the  second  proviso,  of 
the  words  "  June  twenty-fifth,  nineteen  hundred  and  ten  "  for  the  words  "  tne  passage 
of  this  Act,"  the  necessity  of  the  latter  substitution  being  apparent  on  a  consideration 
of  the  dates  of  the  original  and  amending  Acts. 


Purpose  and  construction  genezaUy. — 
''The  general  purpose  of  this  act  was  to 
authorise  the  withdrawal  of  public  lands 
by  the  President  for  certain  specified  pur- 
poses. Large  areas  had,  however,  been 
previously  withdrawn,  particularly  by  the 
order  of  September  27,  1909,  in  the  oil- 
bearing  districts  of  California.  It  was 
claimed  and  represented  to  Congress  that 
many  persons  and  corporations  were  bona 
fide  occupants  or  claimants  of  land  within 
such  withdrawn  area,  under  paper  loca- 
tions, and  when  overtaken  by  the  with- 
drawal were  engaged  in  the  work  of  dis- 
covery, and  as  a  result  of  the  withdrawal, 
if  valid,  the  benefit  of  such  work  and  de- 
velopment which  fell  short  of  discovery 
would  be  entirelv  lost.  To  save  the  rights 
and  interests  of  such  claimants  or  occu- 

Sants  against  the  operation  of  a  with- 
rawal,  Congress  provided  in  the  Pickett 
Act  that :  *  The  rights  of  any  person  who 
at  the  date  of  any  withdrawal  order  here- 
tofore or  hereafter  made,  is  a  bona  fide 
occupant  or  claimant  of  oil  or  gas  bearing 


lands,  and  who  at  such  date,  is  in  dili- 
gent prosecution  of  the  work  leading  to 
discovery  of  oil  or  gas^  shall  not  be  af- 
fected or  impaired  by  such  order,  so  long 
as  such  occupant  or  claimant  shall  con- 
tinue in  diligent  prosecution  of  said 
work.'  The  rights  therein  conferred  or 
confirmed  are  manifestly  confined  to  bona 
fide  occupants  or  claimants  of  public  land 
and  who  were  in  diligent  prosecution  of 
work  leading  to  discovery  wnen  overtaken 
by  a  withdrawal.  In  other  words,  if  a 
bona  fide  operator,  who  has  made  or  was 
holding  under  a  location  in  other  respects 
legal,  except  as  to  discovery,  and  on  the 
date  of  withdrawal  was  engaged  in  work 
leading  to  discovery  of  oil  or  gas  thereon, 
and  he  continued  such  work  to  discovery, 
his  rights  would  not  be  affected  or  im- 
paired by  the  withdrawal,  and  he  would 
be  entitled  to  the  same  rights  under  the 
mining  laws  as  if  the  land  had  never  been 
.  withdrawn."  U.  b.  v.  Thirty-Two  Oil  Co., 
(S.  D.  Cal.  1917)  242  Fed.  730. 
'^  It  is  true  the  Pickett  Act  provides 
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that  the  riglit  of  a  bona  fide  occupant  or 
claimant  at  the  date  of  a  withdrawal 
order,  and  who  was  at  such  time  in  dili- 
gent prosecution  of  *  work  leading  to  die* 
eorery/  shall  not  be  impaired  or  affected 
so  long  aa  anch  occupant  or  claimant 
shall  continue  in  diligent  prosecution  of 
'  said  work/  referring  logically  to  work 
leadinff  to  discovery,  thus  implying  that 
when  discovery  ia  made  his  right  shall  no 
longer  continue.  It  cannot  he  supposed, 
however,  that  Congress  intended  any  such 
result.  The  duty  therefore  devolves  uj^n 
the  court  to  search  out  the  true  meanmg 
of  the  law,  and  to  permit  the  spirit  and 
reason  to  prevail  over  the  letter.  U.  S.  v, 
Mulvey,  [C.  C.  A.  2d  Cir.  1916]  232  Fed. 
513,  146  C.  C.  A.  471;  Holy  Trinity 
Church  1?.  U.  S.,  [1892]  143  U.  S.  457,  12 
S.  Ct.  511,  36  U.  S.  (L.  ed.)  226.  And,  so 
construed,  is  conferred  upon  an  occupant 
or  claimant  of  withdrawn  land,  who  is 
within  its  provisions,  the  right  to  con- 
tinue his  work  to  a  discovery,  and  the 
benefit  Uiereof,  bb  if  the  land  had  not 
been  withdrawn,  with  the  same  right  in 
the  government  to  re-enter,  if  the  dili- 
gence was  not  continuous,  as  a  private 
citizen  would  have  had  if  the  land  had 
not  been  withdrawn.''  U.  S.  v.  North 
American  OU  ConaoL,  (S.  D.  Gal.  1917) 
242  Fed.  723. 

Difigent  protecntion  of  work. — ^''The 
Pickett  Act  (36  Stat.  847),  ..  .  while 
neither  acknowledging  nor  repudiating 
the  validity  of  the  withdrawal  order,  lim- 
ited the  extent  to  which  such  order  might 
oUierwise  go,  if  valid,  by  protecting  from 
withdrawal  tiiose  who  were  at  the  date  of 
withdrawal  'in  diligent  prosecution  of 
work  leading  to  discovery  of  oil  or  gas.' 
In  other  words,  by  this  act  Congress 
sought  to  give  oil  locators  before  dis- 
covery the  same  rights  as  against  the 
government  that  judicial  decisions  had 
given  them  as  against  third  persons. 
There  is  no  inference  to  be  drawn,  how- 
ever^ that  Congress,  legislating^  as  it  then 
was  as  to  withdrawals  and  in  aid  of  the 
proprietary  rights  of  the  government,  was 
intending  to  confer  any  additional  righta, 
particularly  as  against  the  government, 
upon  those  claiming,  without  a  discovery, 
land  w^ithdrawn  by  competent  authority. 
The  net  result  of  the  situation,  then, 
was  that,  upon  the  withdrawal  of  the 
land  embraced  within  his  claim,  in  the 
absence  of  a  discovery,  a  claimant  pos- 
sessed no  rights  at  all,  as  against  the 
government,  save  the^  right,  if  he  were 
then  actually  engaged  in  the  diligent  pros- 
mention  of  work  leading  to  a  discovery 
of  oil  or  gas  on  such  claim  to  '  continue 
in  diligent  prosecution '  of  such  work 
until  a  discovery,  as  a  result  of  such  con- 
tinued diligent  prosecution,  had  been 
effected.  By  that  event,  of  course,  and 
not  till  then,  hia  immunity  as  against 
ittadL   by   the   government    in    its    pro- 


?rietary  capacity  would  be  complete, 
teviously  to  Biich  event,  and  in  the  ab- 
sence of  the  required  diligent  prosecution 
of  work,  he  has  no  defense  to  the  gov- 
ernment's claims."  U.  S.  v.  Stockton 
Midway  Oil  Co.,  (S.  D.  Cal.  1917)  240 
Fed.  1006. 

"The  proviso  in  the  Pickett  Act  ia 
somewhat  indefinite  and  uncertain,  but 
when  interpreted  in  the  light  of  tlie  . 
known  conditions  and  the  purpose  of 
Congrese,  it  was  intended,  I  take  it,  to 
confer  upon  those  occupying  or  claiming 
in  good'  faith  at  the  time  of  withdrawal 
public  land  within  a  withdrawn  area, 
with  the  bona  fide  intention  of  comply- 
ing with  the  mining  laws,  and  who  were 
at  such  time  in  diligent  prosecution  of 
work  leading  to  discovery  thereon,  the 
right  to  continue  such  work  if  discovery 
was  subsequently  made,  and  the  right  to 
retain  possession  and  extract  the  oil, 
or  take  title  by  patent,  the  same  as  if 
the  land  had  not  been  withdrawn." 
U.  S.  t?.  Thirty-two  Oil  Co.,  (8.  D.  Ckl. 
1917)   242  Fed.  730. 

"What  constitutes  diligent  prosecution 
of  work  does  not  lend  itself  to  exact 
definition.  Diligence  is  a  relative  term, 
and  what  is  due  diligence  in  a  given 
case  must  be  determined  by  the  circum- 
stances. Chief  Justice  Lewis,  in  Ophir 
Silver  Min.  Co.  v.  Carpenter,  [1869]  4 
New.  [634]  540,  97  Am.  Dec.  550,  says: 
That  it  *  is  that  constancy  or  steadiness 
of  purpose  which  is  usual  with  men  en- 
gaged in  like  enterprises;  .  .  .  such  as- 
siduity in  the  prosecution  of  the  enter- 
prise as  will  manifest  to  the  world  a 
bona  fide  intention  to  complete  it  within 
a  reasonable  time.  It  is  the  doing  of  an 
act,  or  series  of.  acts,  with  all  practicable 
expedition,  with  no  delay,  except  Buch  as 
may  be  incident  to  the  work  itself,'  and 
that  *the  law  does  not  require  any  un- 
usual or  extraordinary  effort  but  only 
that  which  is  usual,  ordinary,  and  reason- 
able.' And  the  Supreme  Court  of  Cal- 
ifornia, in  McLeinore  r.  Express  Oil  Co., 
[1910]  158  Cal.  559,  112  Pac.  59,  139 
A.  S.  R.  147,  says  that  diligent  prosecu- 
tion of  the  work  of  discovery  on  an  oil 
mining  claim  — '  does  not  mean  the  doing 
of  assessment  work.  It  does  not  mean 
the  pursuit  of  capital  to  prosecute  tlie 
work.  It  does  not  mean  any  attempted 
holding  by  cabin,  lumber  pile,  or  unused 
derrick.  It  means  the  diligent,  con- 
tinuous prosecution  of  the  work,  with  the 
expenditure  of  whatever  money  may  be 
necessary  to  the  end  in  view.*  To  bring 
an  occupant  or  claimant  of  oil  or  jjas 
bearing  lands  within  the  proviflions  of  tlie 
Pickett  Act,  it  is  not  necessary  that  he 
was  engaged  in  actual  drilling  for  oil  or 
gas  on  a  particular  tract  at  the  date  of 
withdrawal  (U.  S.  v.  Grass  Creek  Oil, 
etc.,  Co.,  [C.  C.  A.  8th  Cir.  1916]  236 
Fed.  481,  149  C.  C.  A.  533),  or  neceaaarily 
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that  work  was  then  being  performed  upon 
tlie  identical  claim  upon  which  discovery 
must  ultimately  be  made  in  order  to  make 
location.  It  is  enough  if  reasonable  ef- 
fort was  being  made  at  that  time,  indi- 
cating a  bona  fide  intention  to  complete 
the  work  of  discovery  on  the  particular 
claim  with  all  practical  expedition;  such 
intention  being  manifested  by  the  doing 
of  pliysical  act  or  acts  which  had  a  direct 
tendency  to  facilitate  the  exploration  for 
and  discovery  of  oil  or  gas  thereon, 
although  drilling  had  not  commenced  and 
the  work  may  not  have  been  on  such 
claim.  St.  l.ouis  Smelting,  etc.,  Co.  t*. 
Kemp,  11882]  104  U.  S.  636,  26  U.  S. 
(L.  ed.)  875;  U.  S.  v.  Thirty-Two  Oil 
Co.,  [S.  D.  Cal.  1917]  242  Fed.  730,  just 
decided;.  U.  S.  v.  Ohio  Oil  Co.,  (D.  C 
[Wyo.  1916])  240  Fed.  996."  U.  S.  V, 
North  American  Oil  Consol.,  (S.  D.  Cal. 
1917)   242  Fed.  723. 

"  The  enactnicnt  of  this  proviso  by 
Congress  could  have  had  but  one  object 
in  view,  and  that  was  to  protect  the  rights 
of  all  persons  who,  at  the  date  of  an 
order  of  withdrawal,  are  occupying  or 
claiming  oil-bearing  lands  in  good  faith, 
for  the  purpose  of  acquiring  them  under 
the  laws  of  the  United  States,  and  are 
diligently  prosecuting  the  work  leading 
to  the  discovery  of  oS.  Before  the  enac^ 
ment  of  this  statute  discovery  of  the  min- 
eral was  essential  to  make  a  location. 
As  frequently,  in  fact  in  most  instances, 
prospecting  was  necessary  in  order  to 
determine  whether  oil  or  gas  are  on  the 
public  lands,  and  large  sums  of  money 
were  necessarily  expended  to  ascertain 
this  fact.  Congress  by  this  proviso  in  the 
act  of  1910  extended  its  protecting  arm 
to  those  acting  in  good  faith  in  an  effort 
to  ascertain  whether  there  was  oil  or  gas 
under  them.  In  our  opinion,  when  a 
citizen  of  the  United  States,  in  good  faith 
enters  upon  public  land  for  the  purpose 
of  discovering  oil  or  gas,  takes  posses- 
sion of  the  land  by  placing  a  caretaker 
thereon  while  he  is  taking  proper  steps 
to  obtain  the  material  necessary  for  the 
work  of  constructing  the  camps,  enters 
into  contracts  for  drilling,  acting  as  ex- 
peditiously as  possible  in  erecting  camps 
and  preparing  for  the  drilling,  spends 
money  and  enters  into  contracts  whereby 
he  becomes  liable  for  sums  of  money  to 
prosecute  the  work  leading  to  the  dis- 
covery of  oil  or  gas,  and  as  soon  as  it  is 
possible,  by  the  exercise  of  proper  dil- 
igence, begins  the  work  of  drilling,  and 
continues  it  diligently  and  expeditiously 
until  oil  is  discovered  in  commercial 
quantities,  he  is  within  the  protection  of 
this  proviso.  As  was  stated  in  Borgwardt 
r.  McKittrick  Oil  Co.,  [1913]  164  Cal. 
650,  130  Pac.  417,  although  that  case  did 
not  involve  this  act  of  Congress,  but  was 
a  contest  between  claimants:  'We  do 
not   mean    to   hold    that    such    diligent 


prosecution  of  the  work  may  not  include 
such  actual  preparation  for  the  same  as 
the  bringing  to  the  claim  of  the  materials 
necessary  therefor.' 

**  The  learned  counsel  for  the  govern- 
ment in  fact  concedes  the  correctness  of 
this  proposition.  In  his  brief  he  says: 
'  It  is  not  contendted  by  the  government 
that  the  construction  of  a  camp  might 
not  be  a  part  of  such  work,  but  that, 
unless  such  camp  is  for  the  purpose  of 
furnishing  a  base  for  drilling  operations 
upon  the  claims  in  controversy,  its  con- 
struction is  not  diligent  j^rosecution  of 
work,  so  far  as  the  claims  in  controversy 
are  concerned.' 

"The  evidence  clearly  shows  that  the 
defendants  brought  themselves  within  this 
rule.  Everything  they  did  was  *  for  the 
purpose  of  furnishing  a  base  for  drilling 
operations  on  the  lands  in  controversy.'  " 
U.  S.  V,  Grass  Creek  Oil,  etc.,  Co.,  (C,  C. 
A.  8th  Cir.  1916)  236  Fed.  481,  149  C. 
C.  A.  633. 

"  There  is  no  intention  manifest  in  the 
statute,  as  far  as  I  can  see,  to  protect  or 
confer  any  rights  on  those  who  had 
merely  made  a  filing  prior  to  the  with- 
drawal order,  but  who  were  unable  to 
engage  in  work  looking  to  discovery,  but 
only  those  who  were  at  the  date  of  the 
order  bona  fide  occupants  or  claimants  of 
the  lands  withdrawn  and  actuallv  en- 
gaged in  the  diligent  prosecution  of  such 
work.  None  of  the  defendants  come 
within  this  category.  *  Diligent  prosecu- 
tion of  the  work  of  discovery  does  not 
mean  the  doing  of  assessment  work.  It 
does  not  mean  the  pursuit  of  capital  to 
prosecute  the  work.  It  does  not  mean 
any  attempted  holding,  by  cabin,  lumber 
piie,  or  unused  derrick.  It  means  the 
diligent,  continuous  prosecution  of  the 
work,  with  the  expenditure  of  whatever 
money  may  be  necessary  to  the  end  in 
view.^  McLemore  v.  Express  Oil  Co., 
supra. 

"The  Supreme  Court  of  Nevada,  in 
Ophir  Silver  Min.  Co.  r.  Carpenter, 
[1869]  4  Nev.  [534],  538,  97  Am.  Deo. 
550,  after  saying,  'Diligence  is  defined 
to  be  the  "  steady  application  to  business 
of  any  kind,  constant  effort  to  accomplish 
any  undertaking,"'    adds: 

"It  'is  that  constancy  or  steadiness  of 
purpose  or  labor  which  is  usual  with  men 
engaged  in  like  enterprises,  and  who  de- 
sire a  speedy  accomplishment  of  their  de- 
signs; such  assiduity  in  the  prosecution 
of  the  enterprise  as  will  manifest  to  the 
world  a  bona  fide  intention  to  complete  it 
within  a  reasonable  time.  It  is  the  doing 
of  an  act,  or  series  of  acts,  with  all  prac- 
tical expedition,  with  no  delay,  except 
such  as  may  be  incident  to  the  work 
itself.' 

"Now,  the  mere  effort,  however  dil- 
igent, to  obtain  water  for  drilling  nur- 
poses,  or  the  inability  to  do  so,  whioli  U 
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all  the  evidence  for  the  defendants  tends 
to  show,  cannot  be  held  to  constitute 
diligent  prosecution  of  work  looking  to 
discovery  any  more  than  the  pursuit  of 
capital  to  prosecute  such  work,  or  a  lum- 
ber pile  or  unused  derrick,  can  be  held 
to  constitute  such  diligence.  The  ques- 
tion is  not  whether  the  defendants  were 
able  to  prosecute  the  work  of  discovery 
at  the  date  of  the  withdrawal  order,  but 
whether  they  were  actually  engaged  in 
such  work  at  that  time."  U.  S.  t*.  Mid- 
way Northern  Oil  Co.,  (S.  D.  Cal.  1916) 
232  Fed.  619. 

"Whether  an  occupant  or  claimant  of 
oil  or  gas  bearing  land  at  the  date  of  a 
withdrawal  order  wa»  at  that  time  en- 
gaged in  diligent  prosecution  of  work  lead- 
ing to  discovery  is  a  question  of  fact.  No 
hard  or  fa«t  rule  applicable  to  all  cases 
has  or  can  be  laid  down  by  which  it  can  be 
determined.  Each  case  must  depend  to  a 
large  extent  upon  its  own  facts  and  cir- 
cumstances. General  principles  only  can 
be  stated."  U.  S.  v.  Thirty-Two  Oil  Co., 
(S.  D.  Cal.  1917)   242  Fed.  730. 

Lack  of  diligent  prosecution  of  work 
leading  to  a  discovery  of  oil  was  held 
to  have  been  shown  as  matter  of  law  in 
U.  S.  r.  McCutchen,  (S.  D.  Cal,  1915)  234 
Fed.   702. 

Work  done  upon  precise  land.—"  Though 
it  may  not  be  so  phrased  in  express  terms, 
the  clear  inference  to  be  drawn  from  the 
Pickett  Act  is  that  Congress  intended  that 
the  work  therein  provided  for  should  be 
done  upon  the  precise  land  which  might 
be  the  subject  of  a  withdrawal  order.  .  .  . 
It  provides  that,  if  a  bona  fide  occupant 
or  claimant  is  in  '  diligent  prosecution  of 
work  leading  to  discovery  of  oil  or  gas' 
he  shall  not  be  affected  by  the  withdrawal 
order.  Obviously,  the  work  which  will 
avoid  withdrawal  must  be  work  which,  if 
persisted  in,  will  '  lead '  to  —  i.  e.,  bring- 
ing about  —  a  discovery  of  mineral  upon 
the  precise  land  withdrawn."  U.  S.  v. 
Stockton  Midway  Oil  Co.,  (S.  D.  Cal.  1917) 
240  Fed.  1006,  which  held  that  the  so- 
called  "  group  development "  rule  had  no 
application  to  the  Pickett  Act.  The  court 
said:  "  But  the  inherent  and  fundamental 
weakness  of  defendant's  contention  in  this 
regard  is  that  the  rule  of  *  group  develop- 
ment' both  in  the  statute  and  the  de- 
cisions, relates  only  to  subsisting  mineral 
claims  —  i.  e.,  claims  upon  or  within  which 
a  discoverv  has  been  made.  .  .  .  The  de- 
cision  of  Judge  Riner,  of  the  District 
Court  of  Wyoming,  in  U.  S.  v.  Ohio  Oil 
Co.,  [D.  C.  Wyo.  1916]  240  Fed.  996,  is 
cited  in  support  of  defendant's  contention. 
True  it  is,  in  that  case,  that  Judge  Riner, 
apparently  without  giving  consideration 
to  the  precise  point  involved  herein,  did 
bold  that  work  done  apparently  on  one  or 
more  claims  for  the  benefit  of  several 
would  redound  to  the  benefit  of  the  claim- 


ant and  suffice,  as  against  the  provisions 
of  the  Pickett  Act,  to  vest  him  with  a 
valid  title  to  the  land  as  mineral  land 
with  respect  to  all  of  the  claims.  Prelim- 
inarily, it  should  be  observed  that  with 
respect  to  the  claims  in  question  Judge 
Riner  had  found  that  a  sufficient  'dis- 
covery '  in  law  had  been  made;  for  the 
holding  of  the  claims  thereafter,  of 
course,  the  'group  development'  rule  ad- 
verted to  by  Judge  Riner  was  applicable 
and  proper.  Moreover,  it  is  apparent 
from  the  facts  in  that  case  that  the  con- 
tract entered  into  previously  to  the  with- 
drawal order  provided  for  the  drilling  of 
wells  *on  these  lands.'  It  would  seem, 
therefore,  as  if  in  that  case  there  was  a 
positive  agreement  to  prosecute  work  by 
the  drilling  of  wells  upon  each  one  of  the 
claims  in  question.  Such  might  properly 
have  been  held  by  Judge  Riner  to  have 
been  the  diligent  prosecution  of  work  with 
respect  to  all  of  tne  claims  at  the  time  of 
the  withdrawal  order.  In  the  case  at  bar, 
however,  it  is  apparent  from  the  terms  of 
the  contract  entered  into  that  in  the  event 
of  the  failure  to  discover  oil  on  one  of  the 
claims,  no  wells  would  have  been  drilled 
upon  the  others ;  in  consequence  there  was 
no  positive  obligation  to  do  anything  on 
the  southeast  quarter  at  the  time  the 
withdrawal  order  was  promulgated.  As  a 
necessary  result  thereof,  there  was  no 
diligent  prosecution  of  work  at  that  time 
with  respect  to  such  southeast  quarter. 
Irrespective  of  what  the  conclusion  may 
have  been  in  the  Ohio  Oil  Case,  then,  the 
case  at  bar  is  clearly  differentiated  from 
that  case,  and  not  within  either  the  spirit 
or  scope  of  its  ruling. 

"  In  addition,  it  may  be  said  that,  to 
hold  that  one  may  acquire  rights  as 
against  the  government,  in  the  face  of  a 
withdrawal  order,  merely  by  following 
the  *  group  development  *  rule,  prosecuting 
his  work  upon  several  claims  in  succession, 
but  always  one  at  a  time,  is  to  go  counter 
to  the  holding  in  Borgwardt  r.  McKittrick 
Oil  Co.,  supra.  There  it  was  sought  to 
engraft  upon  the  rule  requiring  diligent 
prosecution  of  work  leading  to  a  discov- 
ery, the  qualification  that  it  might  be  en- 
gaged in  within  a  '  reasonable  time  *  after 
location.  This  qualification  was  expressly 
repudiated  by  the  court,  it  being  said 
([1913]  164' Cal.  661,  130  Pac.  421): 
*  The  rule  declared  by  the  decisions  does 
not  so  provide.  The  attempting  locator's 
possession  is  protected  only  while  he  may 
fairly  be  held  to  be  actually  engaged  in 
such  work  as  may  reasonably  be  held  to 
be  discovery  work.'  So  here,  if  actually 
engaging  in  the  diligent  prosecution  of 
work  leading  to  discovery  is  essential,  the 
putting  off  of  that  work  with  respect  to 
one  claim,  while  another  claim  was  being 
explored  for  purposes  of  discovery,  would 
seem  to  be  destructive  of  the  right  of  the 
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claimant  to  be  protected  in  his  clainiB 
upon  which  no  work  was  actually  being 
done." 

"Group  improvement  or  development, 
*  assessment  work,'  or  work  necessary  to 
support  an  application  for  patent,  as  au- 
thorized and  required  by  Act  Feb.  12,  1903, 
ch.  648,  32  Stat.  t.  825  [see  vol.  6,  p. 
607],  and  sections  2324,  2325,  R.  S.  [see 
vol.  6,  pp.  633,  556],  have,  in  my  judg- 
ment, no  application  as  such  to  cases  of 
this  character.  They  are  statutory  privi- 
leges accorded  to  and  obligations  imposed 
upon  the  claimants  of  mining  land  under 
the  general  mining  laws  after  location, 
which  must  follow  discovery,  and  have  no 
reference  to  prior  work.  Smith  v.  Union 
Oil  Co.,  [1913]  166  Cal.  217,  136  Pac. 
965;  opinion  of  Judge  Bledsoe  in  U.  S.  €. 
Stockton  Midway  Oil  Co.,  [S.  D.  Cal. 
1917]  240  Fed.  1006.  Decisions  construing 
such  statutes,  and  e^>ecially  sections  2324, 
2325,  are  no  doubt  helpful  on  determining 
what  will  be  considered  work  on  a  mining 
claim;  but  we  are  here  dealing  with  the 
rights  as  defined  and  conferred  by  the  Pick- 
ett Act,  which  was  designed  for  relief  of 
bona  fide  occupants  or  claimants  at  the 
date  of  the  withdrawal,  who  had  not  but 
were  then  intending  in  good  faith  to  make 
a  discovery,  and  who  were  manifesting 
such  intention  by  the  diligent  prosecution 
of  work  tending  thereto,  and  not  for  one 
holding  under  paper  locations,  or  locations 
made  for  the  purpose  of  enabling  one  per- 
son to  acquire  a  larger  area  of  mineral 
land  by  one  discovery  than  the  law  per- 
mitted him  to  take,  or  one  who  by  means 
of  skeleton  derricks,  cabins,  so-called  as- 
sessment work,  or  the  like,  was  endeavor- 
ing to  hold  land  temporarily  for  specula- 
tion, or  until  exploratory  work  on  adjoin- 
ing property  owned  or  occupied  by  him,  or 
in  the  vicinity,  had  indicate  the  oil  or 
nonoil  bearing  quality.  I  have  no 
doubt  that  work  could  have  been  in 
progress  at  the  date  of  withdrawal  on 
one  of  a  group  of  locations,  or  even  ez- 
traterritorially  to  any  of  them,  which 
could  properly  be  held  to  be  work  leading 
to  discovery  on  all,  such  as  the  building 
of  roads,  laying  of  water  lines,  establish- 
ing camps,  assembling  material  and  equip- 
ment, and  the  like,  if  such  work  directly 
tended  to  and  was  purposely  designed  for 
the  development  of  each  location  with  all 
practical  expedition.  Anvil  Hydraulic, 
etc.,  Co.  V.  Code.  [O.  C.  A.  9th  Cir.  1910] 
182  Fed.  206,  105  C.  C.  A.  45;  St.  Louis 
Smelting,  etc.,  Co.  v,  Kemp,  [1882]  104 
U.  S.  636,  26  U.  S.  (L.  ed.)  875;  Jackson 
V.  Roby,  [1883]  109  U.  S.  440,  3  S.  Ct. 
301,  27  U.  S.  (L.  ed.)  990;  U.  S.  t\  Ohio 
Oil  Co.,  (D.  C.  [Wyo.  1916])  240  Fed. 
99^.  But  such  is  not  the  case  in  hand." 
U.  S.  V.  Thirty-T-wo  Oil  Co.,  (S.  D.  Cal. 
1917)   242  Fed.  730. 

"  It  is  not  necessary  that  the  work  being 
performed  at  the  time  of  the  withdrawal 


was  on  the  particular  tract  in  question, 
tmt  before  it  can  be  deemed  work  leading 
to  discovery  thereon  it  must  have  been 
such  as  would  reasonably  tend  to  that  end, 
and  been  presently  and  purposely  designed 
for  that  purpose.  Now,  the  drilling  of  an 
oil  well  on  one  location  would  not,  how- 
ever long  continued,  lead  to  discovery  of 
oil  on  another.  It  might  afford  evidence 
of  the  probable  existence  of  oil  on  the 
other,  and  justify  the  expenditure  of 
money  in  exploring  it.  Indeed,  it  might, 
by  disclosing  the  formation,  materially 
aid  in  subsequent  drilling  and  lessen  the 
expense.  This  result,  however,  would  fol- 
low, whether  the  well  was  drilled  by  the 
occupant  or  claimant  of  the  land  in  con- 
troversy or  by  a  neighbor,  and  hence  I  do 
not  think  that  such  work  on  one  location 
can  be  held  to  be  work  leading  to  discov- 
ery on  another."  U.  S.  f>.  Tliirty-Two  Oil 
Co.,  (S.  D.  Cal.  1917)   242  Fed.  730. 

Marking  boundaries. — ^"  There  was  no 
law,  state  or  national,  at  the  date  of  the 
withdrawal,  authorizing  or  requiring  the 
marking  of  boundaries  of  a  raining  loca- 
tion or  the  posting  or  recording  of  notice 
of  location  prior  to  discovery;  but  a  prac- 
tice had  grown  up  in  the  oil  districts  to 
do  so,  which  operated  by  common  consent 
as  an  aid  in  tracing  the  boundaries  of  the 
claim,  and  as  constructive  occupation  or 
possession  of  the  described  area,  and  gave 
the  locators  or  their  assignees  a  preference 
right  to  the  possesion  as  against  all  per- 
sons, except  the  United  States,  while  in 
diligent  prosecution  of  work  leading  to 
discovery,  in  order  that  they  might  make 
discovery  and  a  valid  location.  U.  S.  v. 
North  American  Oil  Consol.,  [S.  D.  Cal. 
1917]  242  Fed.  723,  just  decided.  It  was 
this  right,  existing  at  time  of  withdrawal, 
Congress  had  in  mind  and  intended  to 
make  valid  as  against  the  government  by 
the  provisos  of  the  Pickett  Act,  within  the 
limitations,  if  any,  therein  contained,  and 
which  it  declared  should  not  *  be  affected 
or  impaired '  by  a  presidential  withdrawal. 
When,  therefore,  the  occupation  or  claim 
was  under  such  a  location,  the  area  or  ex- 
tent thereof  should,  foi;  the  purposes  of 
the  rights  conferred,  be  determined 
thereby.  Each  location,  which  could  not 
exceed*  160  acres,  so  marked  on  the  ground 
and  described  in  the  notice,  should  be  con- 
sidered as  a  separate  unit,  regardless  of 
the  number  of  such  locations,  contiguous 
or  otherwise,  occupied  or  claimed  at  the 
date  of  the  withdrawal  by  any  one  person 
or  corjioration,  and  the  w^ork  contemplated 
in  the  act  is  work  leading  to  discovery  on 
the  particular  location."  U.  S.  v.  lliirty- 
two  Oil  Co.,  (S.  D.  Cal.  1917)  242  Fed. 
730. 

Sufficiency  of  evidence. —  In  U.  S.  r. 
Ohio  Oil  Co.,  (D.  C.  Wyo.  19  Iff)  240 
Fed.  996,  which  was  a  suit  in  equity  by 
the  United  States  to  have  lands  in  pos- 
session of  the  defendants  declared  by  de- 
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eree  to  have  been  at  all  times  alter  the  to  show  that  the  defendants  were  at  the 

date  of  a  certain  withdrawal  order  law-  date  of  the  withdrawal  order,  bona  fide 

fuUy  withdrawn  from  mineral  exploration  claimants  of  the  lands  in  controversy,  and 

it  was  held  that  the  evidence  was  sufficient  in  actual  occupancy  of  them. 

Sbo.  3.  [Report  of  withdrawals  to  Cloiigress.]  That  the  Secretary  of  the 
Interior  shall  report  all  such  withdrawals  to  Congress  at  the  beginning  of 
its  next  regular  session  after  the  date  of  the  withdrawals.  [36  8iat.  L. 
S48.] 


An  Act  To  authorise  the  President  to  provide  a  method  for  opening  lands 
restored  from  reservation  or  withdrawal,  and  for  oth«r  purposes. 

[Act  of  September  30,  1913,  ch.  15,  38  Stat.  L,  113.] 

[Sec.  1.]  [Method  authorised  for  opening,  restored  from  reservations, 
etc.]  That  hereafter  when  public  lands  are  excluded  from  national  forests 
or  released  from  withdrawals  the  President  may,  whenever  in  his  judgment 
it  is  proper  or  necessary,  provide  for  the  opening  of  the  lands  by  settlement 
in  advance  of  entry,  by  drawing,  or  by  stich  other  method  as  he  may  deem 
advisable  in  the  interest  of  equal  opportunity  and  good  administration, 
and  in  doing  so  may  provide  that  lands  so  opened  shall  be  subject  only  to 
homestead  entry  by  actual  settlers  only  or  to  entry  under  the  desert-land 
laws  for  a  period  not  exceeding  ninety  days,  the  utientered  lands  to  be  there- 
after subject  to  disposition  under  the  public-land  laws  applicable  thereto. 
[38  Stat.  L.  113.] 

Sbg.  2.  [Extended  to  previous  restorations.]  That  where  under  the 
law  the  Secretary  of  the  Interior  is  authorized  or  directed  to  make  restora- 
tion of  lands  previously  withdrawn  he  may  also  restrict  the  restoration  as 
prescribed  in  section  one  of  this  Act.    [38  Stat.  L.  114.] 


Z.  &UBVET  OF  THE  PUBLIC  LANDS 

Sec.  2395.  [Eules  of  survey.]  The  public  lands  shall  be  divided  by 
north  and  south  lines  run  according  to  the  true  meridian,  and  by  others 
crossing  them  at  right  angles,  to  as  to  form  townships  of  six  miles  square, 
unless  where  the  line  of  an  Indian  reservation,  or  of  tracts  of  land  hereto- 
fore surveyed  or  patented,  or  the  course  of  navigable  rivers,  may  render 
this  impracticable;  and  in  that  case  this  rule  must  be  departed  from  no 
farther  than  such  particular  circumstances  require. 

Second.  The  corners  of  the  townships  must  be  marked  with  progressive 
numbers  from  the  beginning ;  each  distance  of  a  mile  between  such  comers 
must  be  also  distinctly  marked  with  marks  different  from  those  of  the 
comers. 

Third.  The  townships  shall  be  subdivided  into  sections,  containing,  as 
nearly  as  may  be,  six  hundred  and  forty  acres  each,  by  running  through 
the  same,  each  way,  parallel  lines  at  the  end  of  every  two  miles;  and  by 
making  a  comer  on  each  of  such  lines,  at  the  end  of  every  mile.  The  sec- 
tions shall  be  numbered  respectively,  beginning  with  the  number  one  in 
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the  northeast  section  and  proceeding  west  and  east  alternately  through  the 
township  with  progressive  numbers  till  the  thirty-six  be  completed. 

Fourth.  The  deputy  surveyors,  respectively,  shall  cause  to  be  marked  on 
a  tree  near  each  corner  established  in  the  manner  described,  and  within 
the  section,  the  number  of  such  section,  and  over  it  the  number  of  the  town- 
ship within  which  such  section  may  be;  and  the  deputy  surveyors  shall 
carefully  note,  in  their  respective  field-books,  the  names  of  the  comer-trees 
marked  and  the  numbers  so  made. 

Fifth.  Where  the  exterior  lines  of  the  townships  which  may  be  sub- 
divided into  sections  or  half-sections  exceed,  or  do  not  extend  six  miles, 
the  excess, or  deficiency  shall  be  specially  noted,  and  added  to  or  deducted 
from  the  western  and  northern  ranges  of  sections  or  half-sections  in  such 
township,  according  as  the  error  may  be  in  running  the  lines  from  east  to 
west,  or  from  north  to  south ;  the  sections  and  half -sections  bounded  on  the 
northern  and  western  lines  of  such  townships  shall  be  sold  as  containing 
only  the  quantity  expressed  in  the  returns  and  plats  respectively,  and  all 
others  as  containing  the  complete  legal  quantity. 

Sixth.  All  lines  shall  be  plainly  marked  upon  trees,  and  measured  with 
chains,  containing  two  perches  of  sixteen  and  one-half  feet  each,  subdivided 
into  twenty-five  equal  links ;  and  the  chain  shall  be  adjusted  to  a  standard 
to  be  kept  for  that  purpose. 

Seventh.  Every  surveyor  shall  note  in  his  field-book  the  true  situations 
of  all  mines,  salt  licks,  salt  springs,  and  mill-seats  which  come  to  his  knowl- 
edge; all  water-courses  over  which  the  line  he  runs  may  pass;  and  also  the 
quality  of  the  lands. 

Eighth.  These  field-books  shall  be  returned  to  the  surveyor-general,  who 
shall  cause  therefrom  a  description  of  the  whole  lands  ^surveyed  to  be  made 
out  and  transmitted  to  the  officers  who  may  superintend  the  sales.  He  shall 
also  cause  a  fair  plat  to  be  made  of  the  townships  and  fractional  parts  of 
townships  contained  in  the  lands,  describing  the  subdivisions  thereof,  and 
the  marks  of  the  comers.  This  plat  shall  be  recorded  in  books  to  be  kept 
for  that  purpose;  and  a  copy  thereof  shall  be  kept  open  at  the  surveyor- 
general's  office  for  public  information,  and  other  copies  shall  be  sent  to  the 
places  ef  the  sale,  and  to  the  General  Land-Office.    [12.  S.] 

Act  of  May  18,  1796,  ch.  29,  1  Stat.  L.  465;  Act  of  May  10,  1800,  ch.  65,  2  Stat.  L.  73. 

Sections  2395-2413  constitute  chapter  9  of  title  32  of  the  Revised  Statutes  entitled 
"  Survey  of  the  Public  Lands." 

The  system  of  public  land  surveys  was  extended  to  Alaska  by  the  Act  of  March  3, 
1899,  ch.  424,  §  1,  given  in  Alaska,  vol.  1,  p.  323. 


I.  Surveys  in  general,  664 
II.  Field  books  and  plats,  668 

I.  Sttbveys  in  General 

Basis  of  system  of  surveys. —  The  Act  of 
May  18,  1796,  the  first  to  authorize  a 
sale  of  the  domain  ceded  by  Virginia,  is 
the  basis  of  our  present  rectangular  sys- 
tem of  surveys.  Morton  v.  Nebraska, 
(1875)  21  Wall.  660,  22  U.  S.  (L.  ed.) 
639. 

Force  of  statutes. —  The  statutes  are 
general  in  their  terms,  which  relate  to  the 
survey    of   the   public    lands,    and    many 


things  are  left  to  the  direction  of  the 
surveyor -general  and  the  land  (tepartment. 
Goltermann  v,  Schiermeyer,  (1892)  111 
Mo.  404,  19  S.  W.  484,  20  S.  W.  Iffl. 

Rule  of  survey. —  Public  lands  are  to  be 
surveyed  into  townships  six  milesi  square, 
and  each  in  turn  subdivided  into  thirty- 
six  sections  of  a  mile  square,  except  where 
a  line  of  an  Indian  reservation,  or  the 
tracts  of  land  theretofore  surveyed  or  pat- 
ented, or  the  course  of  navigable  rivers, 
may  render  this  impracticable,  and  in  that 
case  this  rule  must  be  departed  from  no 
further  than  eoich  particular  circum- 
stances   require.      Johnson    v.    Johnsoii, 
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(1«08)   14  Idaho  561,  96  Pac.  409,  24  L. 
R.  A.   (N.  S.)    1240. 

Even  after  a  prindpal  meridian  and  a 
base  line  are  established  and  the  exterior 
linea  of  the  township  surreyed,  the  sec- 
tions or  subsections  do  not  have  a  legal 
existence,  until  they  are  establiehed  by  an 
approved  survey  under  authority  of  Con- 
gress. Smith  17.  Los  Angeles,  (1910)  168 
Cal.  702,  1 12  Pac.  307. 

"  The  settled  policy  of  Congress  has  been 
to  survey  the  public  lands  in  square  fig- 
ures, running  the  lines  north  and  south 
and  east  and  west,  and  to  extend  the  sub- 
divi9ion8  authorized  by  law,  as  far  as 
practicable,  in  square  figures,  to  the  low- 
est denomination."  Brown  v.  Clements, 
(1845)  3  How.  650,  11  U.  S.  (L.  ed.)  767. 

In  the  subdivision  of  fractional  town- 
ships there  is  no  law  or  practice  which  au- 
thorizes a  subdivision  into  sections  other- 
wise than  as  provided  by  the  iifth  clause 
of  the  above  section.  Ogilvie  t?.  Cope- 
land,  (1893)    145  111.  98,  33  N.  £.  1085. 

Townahips  ate  fractional  when  the  outer 
boundary  lines  cannot  be  carried  out  in 
full  be4»U8e  of  a  watercourse,  Indian 
boundary,  or  some  other  external  interfer- 
ence. Goltermann  r.  Schiermeyer,  (1892) 
111  Mo.  404,  19  S.  W.  484,  20'S.  W.  161. 

Thus  a  congressional  township  of  thirty- 
six  sections  does  not  necessarily  contain 
thirty-six  times  six  hundred  and  forty 
seres.  Springer  Land  Ass'n  v.  Ford, 
(1897)  168  U.  8.  513,  18  8.  Ct.  170,  42 
U.  S.   (L.  ed.)   562. 

Source  of  power  to  make  sorvey. —  The 
power  to  make  and  correct  surveys  of  the 
public  lands  belcmgs  to  the  political  de- 
partment of  the  government.  While  the 
lands  are  subject  to  the  supervision  of  the 
general  land  office,  the  decisions  of  that 
bureau  in  all  such  cases,  like  that  of  other 
special  tribunals  upon  matters  within 
their  exclusive  jurisdiction,  are  imassail- 
able  by  the  courts,  except  by  a  direct  pro- 
ceeding; and  the  courts  have  no  concur- 
rent or  original  power  to  make  such  cor- 
rections. Oragin  v.  Powell,  (1888)  128 
U.  S.  691,  9  8.  Ct  203,  32  U.  8.  (L.  ed.) 
506. 

Power  of  couxts. —  The  power  to  correct 
or  make  surveys  is  reposea  in  the  political 
department  of  the  government,  and  the 
land  department,  charged  with  the  duty  of 
mrveying  the  public  domain,  must  pri- 
marily determine  what  are  public  lands 
subject  to  survey  and  disposal  under  the 
public-land  laws.  Possessed  of  the  power, 
its  exercise  of  jurisdiction  cannot  be  ques^ 
tioned  by  the  courts  before  it  has  taken 
final  action.  Kirwan  v.  Murphy,  (1903) 
189  U.  8.  35,  23  8.  Ot.  599,  47  U.  8. 
(L.  ed.)   698. 

But  the  oourts  have  power  to  protect 
tbe  rights  of  a  party  who  has  purchased 
in  good  faith  from  the  government,  against 
the  interferences  or  appropriations  of  cor- 
rective resurveys  made  by  the  land  depart- 


ment subsequently  to  a  disposition  or  sale, 
when  the  land  department  has  once  made 
and  approved  a  governmental  survey  of 
public  lands,  and  the  plats,  maps,  field- 
notes,  and  certificates  are  filed  in  the. 
proper  office,  and  t^e  government  has  sold 
or  disposed  of  such  lands.  Cragin  v, 
Powell,  (1888)  128  U.  8.  691,  9  8.  Ot  203, 
32  U.  8.  (L.  ed.)  566. 

Land  department's  power  to  order  sur- 
vey—  injunction. —  It  appeared  in  a  cer- 
tain case  that  no  survey  had  been  made, 
that  no  meander  line  was  in  fact  run,  and 
that  no  body  of  water  in  fact  existed  near 
a  false  meander  line  indicated.  The 
meand^  line  purporting  to  delimit  a  lake 
was  a  mile  or  more  from  the  lake,  and  was 
run  over  high  agricultural  land,  covered 
with  ancient  trees,  whidi  could  not  have 
grown  in  water.  The  land  department 
held  that  the  land  lying  between  the  al- 
leged meander  line  and  the  lake  was  gov- 
ernment land  and  ordered  it  to  be  sur- 
veyed. The  execution  of  that  order  was 
restrained  by  an  injunction  on  the  theory 
that  the  government  was  estopped  by  the 
pretended  survey  and  plat  to  deny  that 
the  land  was  bounded  by  the  lake,  but  the 
court  held,  howevef,  that  it  was  for  the 
land  department  to  determine  what  are 
public  lands,  what  lands  have  been  sur- 
veyed, what  are  to  be  surveyed,  what  have 
been  disposed  of,  what  remain  to  be  dis- 
posed of,  and  what  are  reserved,  and  the 
land  department  could  not  be  stayed  in 
the  periormance  of  its  duty.  The  court 
also  held  that  equity  would  not  enjoin  a 
government  survey  of  lands  where  the 
proposed  survey  would  be  but  a  fugitive 
and  temporary  trespass,  lacking  the  ele- 
ments of  irreparable  mischief  and  of  such 
long  continuance  as  to  become  a  nuisance. 
Kirwan  v.  Murphy,  (1903)  189  U.  8.  35, 
23  8.  Ot.  599,  47  U.  8.   (L.  ed.)   698. 

Duty  of  surveyor  —  Irregular  sub- 
divisions.—  8ection  2395  provides  that, 
where  townships  which  are  subdivided  ex- 
ceed or  do  not  extend  six  miles,  the  excess 
or  deficiency  shall  be  specially  noted  and 
added  to  or  deducted  from  the  western 
and  northern  ranges  of  sections  or  half 
sections;  and  that  these  irregular  sections 
and  half  sections  shall  be  sold  as  contain- 
ing only  the  quantity  expressed  in  the  re- 
turns and  plats,  and  all  others  as  contain- 
ing the  legal  quantity.  It  is,  therefore, 
the  duty  of  the  surveyor  not  only  to  note 
this  excess  or  deficiency,  but  to  calculate 
the  contents  of  these  irregular  sub- 
divisions, and  to  note  the  quantity  on  the 
surveys  returned.  Qoltermann  f?.  Schier- 
meyer,  (1892)  111  Mo.  404,  19  8.  W.  484, 
20-  8.  W.  161. 

Sufflidency  of  survey. —  A  survey  is  suf- 
ficient,  under  the  above  section,  which 
runs  at  intervals  of  two  miles  parallel 
lines  each  way,  and  make  a  comer  on  each 
line  at  the  end  of  every  mile,  and  which 
is    completed    under    section    2396,    by 
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running  straight  llnee  from  the  estab- 
lished corners  to  the  opposite  correspond- 
ing corners,  and,  where  no  such  opposite 
or  corresponding  corners  have  been  or  can 
be  fixed,  by  running  from  the  established 
corners  due  north  and  south,  or  east  and 
west,  as  the  case  may  be,  to  the  water- 
course or  other  external  boundary  of  such 
fractional  township;  and  such  limit  of 
survey  extends  over  both  land  and  water. 
Kean  v.  Roby,  (1S96)  146  Ind.  22^1,  42 
N.  E.  1011. 

Under  subdivision  3  of  this  section  and 
subdivision  2  of  section  2396,  infra,  p.  660, 
a  government  survey  which  as  a  matter  of 
fact  runs  the  section  lines  every  two  miles 
across  swamp  lands  and  marks  the  corners 
on  each  line  at  the  end  of  every  mile,  is 
a  legal  survey.  ToUeston  Club  v.  State, 
(1894)  141  Ind.  197,  38  N.  E.  214,  40 
N.  E.  690. 

Completion  of  sunrey. —  It  is  not  neces- 
sary that  the  whole  township  be  surveyed 
at  one  time,  and  often  different  parts  of 
the  township  are  surveyed  at  different 
times.  But  no  survey  of  any  part  is  com- 
pleted until  the  lines  and  comers  about 
that  part  are  run  and  established  as  re- 
quired by  the  statute.  Even  after  a  prin- 
cipal meridian  and  a  base  line  have  oeen- 
establiehed  and  the  exterior  lines  of  the 
township  have  been  surveyed,  neither  the 
sections  nor  their  subdivisions  can  be  said 
to  have  any  existence  until  the  township 
is  subdivided  into  sections  and  quarter- 
sections  by  an  approved  survey.  The  lines 
are  not  ascertained  by  the  survey,  but 
they  are  created.  Bullock  v.  Rouse, 
(1889)  81  Cal.  690,  22  Pac.  919;  Robin- 
son V.  Forrest,  (1865)  2/9  Cal.  317. 

When  •lands  are  considered  surveyed. — 
Lands  are  not  surveyed  lands  by  the 
United  States  until  a  certified  copy  of  the 
official  plat  of  survey  has  been  filed  in  the 
local  land  office.  U.  S.  V,  Curtner,  (N.  D. 
Cal.  1889)  38  Fed.  1. 

In  Oakley  v,  Stuart,  (1878)  62  Cal.  621, 
the  court  said  that  "under  the  public 
land  system  and  practice  of  the  land  de- 
partment of  the  United  States,  lands  have 
always  been  treated  as  surveyed  when  the 
lines  were  run  in  the  field,  and  monuments 
or  markers  estAblished  by  the  proper  sur- 
veyor." The  above  dictum  was  overruled 
in  Medley  v.  Robertson,  (1880)  66  Cal. 
396.  wherein  it  was  held  that  the  approval 
of  t^'e  surveyor-general  is  necessary  to 
constitute  a  survey. 

Sufficient  determination  of  character  of 
land. — It  is  a  sufficient  determination  that 
school  lands  are  mineral  in  their  char- 
acter, in  order  to  give  the  state  the  right 
to  select  other  lands  as  an  indemnity, 
where  the  lands  surveyed  are  certified  by 
a  deputy  surveyor  to  be  of  a  mineral  char- 
acter and  the  surveyor-general  and  the 
commissioner  of  the  general  land  office  ap- 
prove of  the  field  notes  and  plats  which 
are  filed  in  the  land  office.     Johnston  v. 


Morris,  (C.  C.  A.  9th  Cir.  1896)   72  Fed. 
890,  44  U.  S.  App.  303,  19  C.  C.  A.  229. 

Designation  of  lands  in  conveyance  — 
Sufficiency. —  A  designation  of  lands  as 
"  my  forty,"  located  at  a  certain  place  in 
a  named  county,  was  held  to  9ufficiently 
describe  the  land  in  a  contract  of  convey- 
ance. The  court  said :  "By  *  forty,'  thus 
used  in  connection  with  lands,  is'  meant 
either  the  north  or  south  half  of  a  half  of 
a  quarter  section  of  land.  The  statutes  of 
the  United  States  authorize  the  division 
of  each  quarter  section  of  land  into  eajst 
and  west  halves,  by  a  line  drawn  through 
it  north  and  south,  equidistant  between 
the  east  and  west  comers  of  the  quarter 
sections;  and  further  provide  for  the  sub- 
division of  such  half  quarter  sections  into 
north  and  south  halves,  by  a  line  run 
through  the  middle  of  them,  east  and  west. 
Sections  2396,  23)97,  Rev.  Stat.  This  sub- 
division of  a  half  quarter  section  is  the 
smallest  subdivision  of  an  entire  or  regu- 
lar section  of  land  recognized  by  the 
United  States  statutes.  It  umially  con- 
tains about  40  acres,  as  does  an  entire 
section  about  640  acres,  or  a  half  of  a 
quarter  section  about  80  acres,  and  a 
quarter  section  about  160  acres.  The- 
oretically, an  entire  section  sliould  contain 
640  acres,  and  the  above-men ticmed  small- 
est subdivision  40  acres,  but,  on  account 
of  inaccuracies  of  surveys,  they  both  oft«n 
fall  a  few  acres  short;  yet  the  term 
*  forty,'  whether  such  subdivisions  contain 
40  acres  or  less,  has  in  this  state  [Florida] 
become  as  fixed  and  well  understood  a 
term  to  designate  them  as  ever  attached 
from  common  or  general  use  to  anything." 
Lente  v.  Clarke,  (1886)  22  Fla.  516,  1 
So.  149. 

Meander  lines. —  Generally,  meander 
lines  are  lines  which  course  the  banks  of 
navigable  streams  and  other  navigable 
waters;  however,  where  it  appeared  from 
the  field  notes  and  plat  of  the  surveyor 
that  he  stopped  his  surveys  at  a  marsh 
bordering  Lake  Erie,  and  that  the  surveys 
were  approved  and  a  plat  prepared  based 
upon  the  surveys  and  field  notes,  it  was 
held  that  patents  which  referred  in  terms 
to  the  survey  and  plat  clearly  disclosed 
the  fact  that  the  government  did  not  con- 
vey any  land  which  was  a  part  of  the 
marsh.  The  court  said:  "It  may  be  re- 
marked in  passing  that  the  letter  of  the 
statute  would  not  limit  the  surveys  to 
the  shores  of  the  lake,  for  section  2395 
R.  S.  declares  that  surveys  shall  be  by 
running  lines  at  right  angles  '  so  as  tc 
form  townships  of  six  miles  square,  unless 
where  the  line  of  an  Indian  reservation 
or  of  tracts  of  land  heretofore  surveyed  or 
patented,  or  the  course  of  navigable  rivers, 
may  render  this  impracticable;  and  in 
that  case  this  rule  must  be  departed  from 
no  further  than  such  particular  circum- 
stances require.*  But  Lake  Erie  is  not  an 
Indian   reservation,  nor  a  tract  of  land 
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heretofore  rarveyed  and  pataited,  nor  a 
navigable  river.  It  is  true  section  2396, 
whid^  provides  how  the  boundaries  and 
contents  of  the  several  sections,  half  sec- 
tions and  quarter  sections  of  the  public 
lands  of  the  United  States  shall  be  ascer- 
tained, aaySi  after  stating  the  rule  where 
all  the  corners  are  established,  that  *  in 
those  portions  of  the  fractional  townships 
where  no  such  opposite  corresponding  cor- 
ners have  been  or  can  foe  fixed,  the  bound- 
ary lines  shall  be  ascertained  by  running 
from  the  established  corners  due  north 
and  south  or  east  and  west  lines,  as  the 
case  may  be,  to  the  water  course,  Indian 
boundary  line,  or  other  external  boundary  . 
of  such  fractional  township/  If  this 
recognizes  any  other  external  boundary 
than  that  which  is  indicated  in  section 
2995,  it  does  not  prescribe  what  that  ex- 
ternal boundary  shall  be;  and  if  the  land 
department  treats  either  a  marsh  or  a. 
lake  as  such  external  boundary,  who  can 
declare  that  its  action  is  void?''  Niles  r. 
Cedar  Point  Club,  (1899)  175  U.  S.  300, 
20  S.  Ct.  124,  44  U.  S.  (L.  ed.)  171,  affirmr 
ing  (C.  C.  A.  6th  Cir.  1898)  85  Fed.  45,  54 
U.  S.  App.  668,  29  C.  C.  A.  5. 

See  also  Home  v.  Smith,  (1895)  159 
U.  S.  40,  16  S.  Ct.  988,  40  U.  S.  (L.  ed.) 
68,  wherein*  it  was  held  that  a  survey 
terminated  at  a  meander  line  bordering  on 
a  bayou  of  a  river  and  that  the  land  ex- 
tending to  the  main  body  of  the  river  be- 
tween the  termination  of  the  survey  and 
the  river  could  not  be  claimed.  The  court 
said  that  although  land  is  un surveyed 
"  it  does  not  follow  that  a  patent  for  the 
surveyed  tract  adjoining  carries  with  it 
the  land  which,  perhaps,  ought  to  have 
been,  but  which  was  not  in  fact,  surveyed. 
The  patent  conveys  only  the  land  which 
is  surveyed,  and  when  it  is  clear  from  tlie 
plat  and  the  surveys  that  the  tract  sur- 
veyed terminated  at  a  particular  body  of 
water,  the  patent  carries  no  land  beyond 
it." 

Not    a    hoimdary    line. —  The    meander 
line  is  not  a  line  of  boundary,  but  one^ 
designed  to  point  out  the  sinuosities  of* 
the  bank  of  the  stream,  and  as  a  means 
of  ascertaining  the  quantity  of  land  in  the 
fraction   which  is  to  be  paid  for  by  the 
purchaser.     Home  v.  Smith,    (1896)    159 
U.  S.  40,  16  S.  Ct.  988,  40  U.  S,  (L.  ed.) 
68;   St.   Paul,  etc.,  R.  Co.  v,  Schurmeir, 
(1869)  7  Wall.  272,  19  U.  S.  (L.  ed.)  74; 
Kirby  p.  Potter,   (1«03)   138  Cal.  »86,  72 
Pac.  938;  Johnson  i>,  Johnson,  (1908)   14 
Idaho  601,  95  Pac.  499   (24  L.  R.  A.   (N. 
S.)  1240;  Tolleston  Club  v.  State,  (1894) 
141  Ind.  197,  38  N.  E.  214,  40  N.  E.  690; 
Heald  r.  Yumisko,  (1898)  7  N.  D.  422,  75 
X.  W.  806;  Knudsen  i?.  Omanson,  (1894) 
10  Utah  124,  37  Pac.  250. 

A  patent  from  the  United  States  of  a 
lunreyed  fractional  government  subdi- 
vision, bounded  on  a  meandered  lake,  con- 
Teys  the  land  to  the  lake,  although  the 


meander  line  of  the  survey  is  found  not 
to  be  coincident  with  the  snore  line.  The 
purchaser  is  not  estopped  to  assert  that 
his  title  extends  to  the  lake,  and  beyond 
the  meander  line.  Everson  v.  Waseca, 
( 1890)  44  Minn.  247,  46  N.  W.  405. 

The  making  of  a  meander  line  does  not 
necessarily  import  that  the  tract  on  the 
other  side  of  it  is  not  surveyed  or  will  not 
pass  by  a  conveyance  of  the  upland 
shown  by  the  plat  to  border  on  the  lake. 
It  is  not  always  a  boundary.  Its  imme- 
diate import  may  be  only  to  indicate  the 
contour  of  a  lake.  Kane  v.  Calumet 
Canal,  etc.,  Co.,  (1903)  190  U.  S.  452,  23 
S.  Ct.  651,  47  U.  S.  (L.  ed.)  1134,  folUno- 
ing  Hardin  r.  Jordan,  (1891)  140  U.  S. 
371,  11  S.  Ct.  808,  838,  35  U.  S.  (L.  ed.) 
428;  MitcheU  v.  Smale,  (1891)  140  U.  S. 
406,  11  S.  Ct.  819,  840,  35  U.  S.  (L.  ed.) 
442,  and  holding  that  the  state  of  Indiana 
acquired  the  submerged  land  up  to  the 
line  of  the  state  under  the  Swamp  Land 
Act  of  Sept.  28,  1850,  by  a  patent  which 
described  the  whole  fractional  sections 
enumerated  and  bordering  on  nonnavigable 
water  and  extending  to  the  state  line.  It 
was  also  held  that  a  resurvey  by  the 
United  States  after  the  lands  were  con- 
veyed could  not  affect  the  rights  of  a 
party  claiming  through  mesne  convey- 
ances from  the  state. 

Meander  line  as  bounding  water. — 
Where  it  was  urged  that  because  a 
meander  line  was  run  this  amounted  to 
a  determination  by  the  land  department 
that  certain  surveyed  fractional  sections 
bordered  upon  a  body  of  water,  navigable 
or  nonnavigable,  and  that,  therefore,  the 
purchaser  of  these  fractional  sections  was 
entitled  to  riparian  rights,  and  this  con- 
tention was  made  in  the  face  of  the  ex- 
press declaration  of  the  field  notes  and 
plat,  that  the  space  of  ground  beyond  the 
surveyed  sections  was  "  flag  marsh "  or 
"  impassable  marsh  and  water,"  the  court 
said,  "  There  is  no  such  magic  in  a 
meandered  line.  All  that  can  be  said  of  it 
is  that  it  is  an  irregular  line  which 
bounds  a  body  of  land,  and  beyond  that 
boundary  there  may  be  found  forest  or 
prairie,  *  land  or  water,  government  or 
Indian  reservation.**  Niles  v.  Cedar  Point 
Club,  (1899)  175  U.  S.  300,  20  S.  Ct. 
124,  44  IT.  S.  (L.  ed.)  171.  See  also 
Home  r.  Smith,  (1895)  159  U.  S.  40,  15  S. 
Ct.  988,  40  U.  S.  (L.  ed.)  68;  French- 
Glenn  Live  Stock  Co.  r.  Springer,  (1902) 
185  U.  S.  47,  22  S.  Ct  563,  46  U.  S.  (L. 
ed.)   800. 

Judicial  notice  of  surveys. —  The  courts 
take  judicial  notice  of  the  system  of  sur- 
veys established  by  the  United  States  and 
the  base  lines,  meridians,  townships,  and 
ranges  thereby  estaldished ;  also  the 
relative  positions  of  the  sections  in  the 
townships.  Bittle  r.  Stnart,  (1879)  34 
Ark.  224;  Dickenson  v.  I^recden,  (1863) 
30   111.  279;   Gooding  v.  Morgan.    (1873) 


668 


8  FED.  STAT.  ANN.  (2d  Ed.) 


70  111.  276;  Jordan  Ditching,  etc.,  Aas'n 
r.  Wagoner,  (1870)  33  Ind.  50;  Ban- 
nister V.  Grassy  Fork  Ditching  Ass'n, 
(1875)  52  Ind.  178;  Murphy  r.  Hendricks, 
(1877)  57  Ind.  593;  Prieger  r.  Exchange 
Mut.  Ins.  Co.,  (1858)  6  Wis.  89;  At- 
water  v.  Schenck,  {1H5Q)  9  Wis.  160. 

II.  Field  Books  and  Plats 

Object  of  statute  —  seventh  and  eighth 
subdivisions. —  Tlie  Act  of  Congress,  as 
long  ago  as  1790,  provided  that  "  every 
surveyor  shall  note  in  his  field-book  the 
true  situation  of  all  mines,  salt-licks,  salt- 
springs,  and  mill-seats  which  shall  come 
to  his  knowledge.  .  .  .  These  field-books 
shall  be  returned  to  the  surveyor-general, 
who  shall  thereupon  cause  a  description 
of  the  whole  lanas  surveyed  to  be  made 
out,  and  transmitted  to  the  ofiicers  ^ho 
may  superintend  the-  sales."  Cowell  t>. 
Lammers,  (C.  C.  Cal.  1884)  21  Fed.  200. 
In  this  case  the  court  said:  "  The  object, 
doubtless,  is  to  enable  the  officers  in 
charge  to  determine  whether  the  lands  are 
patentable  or  not.  This  provision  has 
Deen  in  force  ever  since,  and  it  was  carried 
into  the  Revised  Statutes  (sec.  2395). 
.  .  .  Thus  the  government  has  provided 
means  to  enable  the  land  office  to  deter- 
mine the  character  of  the  lands,  and 
whether  or  not  they  are  of  the  character 
granted  by  the  acts,  or  authorized  to  be. 
sold  or  otherwise  disposed  of." 

"  Salt  Uck  "  and  "  salt  spring  "  defined. 
—The  terms  "salt  lick"  and  "salt 
spring  "  seem  to  be  used  in  the  Acts  of 
Congress  as  synonymous.  A  "  salt  lick  " 
is  so  called  in  the  western  country  from 
the  fact  that  deer  and  other  wild  animals 
resort  to  it  and  lick  or  drink  the  brackish 
water.  In  this  respect  no  distinction  is 
perceived  between  a  "  lick  "  as  frequently 
used  and  a  "  salt  spring."  Indiana  v. 
Miller,  (1843)  3  McLean  151,  13  Fed.  Cas. 
No.  7,022. 

Validity  of  saline  entries. —  The  Act  of 
May  18,  1796,  required  every  surveyor  to 
note  in  his  field  book  the  true  situation 
of  all  mines,  salt  licks,  and  salt  springs, 
and  reserved  for  the  future  disposal  of  uie 
United  States  every  salt  spring  which 
should  be  discovered.  The  policy  of  the 
government  since  the  acauisition  of  the 
Xorthwest  Territory  and  me  inauguration 
of  our  land  system,  to  reserve  salt  springs 
from  sale,  has  been  uniform.  This  policy 
renders  an  entry  void  where  salines  had 
been  noted  on  the  field  books  and  where 
they  were  palpable  to  the  eye.  Morton 
V.  Nebraska,  (1875)  21  Wall.  660,  22  U. 
S.   (L.  ed.)   639. 

Examination  or  exploration  for  mineral 
deposits  is  not  included  in  the  ordinary 
surveys  of  the  public  lands,  the  surveyor 
being  only  required  "  to  note  in  his  field- 
book  the  true  situation  of  all  mines,  salt- 
licks, salt-springs,  and  mill-seats,  which 


come  to  his  knowledge."    U.  8.  v.  Smith, 
(C.  C.  Ore.  1882)  11  Fed.  487. 

Lost  comers. —  There  is  no  provision 
relating  to  the  rules  to  be  followed  where 
corners  have  been  lost,  either  in  the  statr  • 
ute-  or  in  the  circular  of  instructions 
approved  by  the  Secretary  of  the  Interior, 
Oct.  19,  1896  (23  Land  Dec.  Dep.  Int. 
301),  relating  to  lost  or  obliterated  cor- 
ners, for  a  proportionate  measurement 
based  on  the  deficiency  in  acreage  of  ad- 
joining parcels  of  land;  and,  where  there 
IS  no  question  as  to  the  establishment  of 
a  lost  corner,  the  exact  boundaries  as 
shown  on  the  government  plat  most  pre- 
vail, and  they  will  control  a  further  des- 
cription by  quantity.  Somers  v.  McMordie, 
(1909)   156  Cal.  xvi  mem.,  99  Fac.  482. 

Inconsistent  field  notes. —  Where  a  gov- 
ernment comer  is  lost  or  obliterated,  so 
that  resort  must  be  had  to  the  govern- 
ment field  notes  for  the  purpose  of  deter- 
mining its  location,  but  the  field  notes 
are  inconsistent,  and  cannot  be  reconciled, 
there  is  no  universal  rule  that  certain 
ones  shall  be  preferred  to  the  others,  but, 
as  in  a  case  where  living  witnesses  con- 
tradict each  other,  those  should  be  ac- 
cepted as  correct  which, .  under  all  the 
circumstances,  are  most  entitled  to  credit, 
and  most  likely  to  be  in  accordance  with 
the  actual  facts.  A  witness  or  bearing 
tree  is  not  an  established  comer,  but 
merely  a  designated  object  from  which,  in 
connection  with  the  field  notes,  the  loca- 
tion of  the  corner  may  be  ascertained. 
Stadin  v.  Hclin,  (1899)  76  Minn.  496,  79 
N.  W.  537,  602. 

Plat  and  field  notes  —  variance. — ^Wherie 
there  is  a  variance  between  the  plat  and 
the  field  notes  of  an  original  governsnent 
survey,  the  plat  mus^  control.  Beaty  v. 
Robertson,  (1801)  130  Ind.  689,  30  N.  E. 
706. 

Field  notes  as  evidence. — ^The  field  notes 
are  competent  evidence  and  rank  as  the 
deposition  of  a  surveyor,  charged  under 
oath  with  the  duty  of  noting  on  the  ^pot, 
and  at  the  time  he  makes  the  survey,  the 
quality  of  the  land.  Kirby  r.  Lewis,  (E. 
D.  Ark.  1889)  39  Fed.  66. 

Presumption  as  to  correctness. —  The 
field  notes  and  plat  are  presumed  to  be 
correct,  unless  the  contrary  is  shown. 
They  are  important  in  ascertaining  where 
monuments  are  located;  but  if  the  loca- 
tion of  a  monument  is  clearly  shown  br- 
other evidence  to  be  at  a  distance  differ- 
ent from  that  given  in-  the  field  notes  and 
plat,  they  must  give  way.  Ogilvie  t?.  Cope- 
land,  (1893)   145  III.  98,  33  N.  E.  10S5. 

Plat  as  part  of  patent. —  When  lands 
are  granted  according  to  an  official  plat 
of  the  survey  of  such  lands,  the  plat  it- 
self, with  all  its  notes,  lin«s,  descriptions, 
and  landmarks,  becomes  as  much  a  part 
of  the  grant  or  deed  by  which  they  are 
conveyed,  and  controls  so  far  as  limits  are 
concerned,  as  if  such  descriptive  features 
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were  written  out  upon  the  face  of  the  deed 
or  the  grant  itself.  Or  agin  v,  Powell, 
<1888)  128  U.  S.  ©91,  D  S.  Ct.  203,  32 
U.  S.  (L.  ed.)  566;  Jefferis  v.  East  Omaha 
Land  Co.,  (1890)  134  U.  S.  178,  10  S. 
Ct.  518,  33  U.  S.  (L.  ed.)  872;  Chapman, 
etc..  Lumber  Co.  v,  St.  Francis  Levee  Diat., 
(1914)  232  U.  S.  186,  34  S.  Ct.  297,  58 
U.  S.  (L.  ed.)  664,  reversing  (1911)  100 
Ark.  94,  139  S.  W.  625;  Chapman  v.  Po- 
lack,  (1886)  70  Cal.  487,  11  Pac.  764; 
Goltermann  r.  Schiermever,  (1892)  111 
Mo.  404,  19  S.  W.  484,  20  S.  W.  161. 

Concliisiyeness  of  surveys  shown  in 
plat. —  The  description  of  land,  and  plat 
of  the  original  government  survey  filed  in 
the  general  land  office,  as  made  by  the 
surveyor-general  from  the  field-notes,  are 
conclusive,  and  the  section  lines  and 
comers  as  laid  down  in  the  description 
and  plat  are  binding  upon  the  general 


government  and  upon  all  other  parties 
concerned.  Tolleston  Club  v.  State, 
(1894)  141  Ind.  197,  38  N.  E.  214,  40  N. 
E.  690.  See  also  Home  v.  Smith,  (1895) 
159  U.  S.  40,  15  S.  Ct.  988,  40  U.  S. 
(L.  ed.)  68. 

Where  the  official  plat  and  the  approved 
survey  of  a  township  located  premises  in 
controversy  in  the  northeast  quarter  of  a 
section,  and  the  patent  under  which  the 
plaintiff  claimed  the  land  described  it  as 
the  southeast  quarter  of  the  section,  **  ac- 
cording to  the  official  plat  of  the  survey 
returned  to  the  general  land  office  by  the 
surveyor-general,'*  it  was  held  that  neither 
parol  evidence  nor  a  private  survey  couW 
be -shown  to  establish  that  the  premises 
were  located  in  the  southeast  quarter  of 
the  section.  Qiapman  v,  Polack,  (1886) 
70  Cal.  487,  11  Pac.  764. 


Sec.  2396.  [Boundaxies  and  contents  of  public  lands,  how  ascertained.] 

The  boundaries  and  contents  of  the  several  sections,  half-sections,  and 
quarter-sections  of  the  public  lands  shall  be  ascertained  in  conformity  with 
the  following  principles : 

First.  All  the  corners  marked  in  the  surveys,-  returned  by  the  surveyor- 
general,  shall  be  established  as  the  proper  comers  of  sections,  or  subdi- 
visions of  sections,  -which  they  were  intended  to  designate ;  and  the  corners 
of  half  and  quarter  sections,  not  marked  on  the  surveys,  shall  be  placed  as 
nearly  as  possible  equidistant  from  two  comers  which  stand  on  the  same 
line. 

Second.  The  boundary-lines,  actually  run  and  marked  in  the  surveys 
returned  by  the  surveyor-general,  shall  be  established  as  the  proper  bound- 
ary-lines of  the  sections,  or  subdivisions,  for  which  they  were  intended,  and 
the  length  of  such  lines,  as  returned,  shall  be  held  and  considered  as  the 
true  length  thereof.  And  the  boundary-lines  which  have  not  been  actually 
run  and  marked  shall  be  ascertained,  by  running  straight  lines  from  the 
established  corners  to  the  opposite  corresponding  corners;  but  in  those 
portions  of  the  fractional  townships  where  no  such  opposite  corresponding 
comers  have  been  or  can  be  fixed,  the  boundary-lines  shall  be  ascertained 
by  running  from  the  established  comers  due  north  and  south  or  east  and 
west  lines,  as  the  case  may  be,  to  the  watercourse,  Indian  boundary-line,  or 
other  external  boundary  of  such  fractional  township. 

Third.  Each  section  or  subdivision  of  section,  the  contents  whereof  have 
been  returned  by  the  surveyor-general,  shall  be  held  and  considered  as  con- 
taining the  exact  quantity  expressed  in  such  return ;  and  the  half-sections 
and  quarter-sections,  the  contents  whereof  shall  not  have  been  thus 
retomed,  shaU  be  held  and  considered  as  containing  the  one-half  or  the 
one-fourth  part,  respectively,  of  the  returned  contents  of  the  section  of 
which  they  may  make  part.    [B,  S,] 

Act  of  Feb.  11,  1805,  ch.  14,  2  Stat.  L.  313. 

Application  ta  section.— This  section  is  Isaacson,   (1913)    122  Minn.  483,  142  K. 

inapplicable  to  a  controversy  relating  to  W.  925. 

the  riparian  rights  of  owners  of  fractional  Intent  of  section  —  Third  subdivision. — 

lots   in    a   fractional    township    abutting  The  provision  of  the  third  subdivision  of 

upon   a   lake   in   Minnesota.      Burton    v.  the    above    section,    which    declares   that 
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*'  each  section  or  subdivision  of  section  the 
contents  of  which  have  been  returned  by 
the  surveyor-general,  shall  be  held  and 
consideretl  as  containing  the  exact  quan- 
tity expressed  in  such  return,"  was  in- 
tended to  fix  the  exact  quantity  at  which 
the  general  government  should  dispose  of 
the  tract,  and  it  was  not  intended  to  de- 
clare that  every  surveyed  tract  of  land 
must,  regardless  of  mistakes  and  inaccura- 
cies, however  pronounced,  be  forever  held 
and  considered,  in  conveyances  between 
private  parties,  to  contain  the  exact  quanr 
tity  specified  in  the  government  survey. 
Heald  V.  Yumisko,  (1898)  7  N.  D.  422, 
75  N.  W.  806. 

Statute  prevails  over  department  rule. 
—  The  Act  naturally  prevails  over  a  rule 
of  the  Land  Department  where  an  in- 
consistency arises.  O'Connor  v.  Detroit, 
(1J)10)    160  Mich.  193,  125  N.  W.  277. 

A  surveyor  who  establishes  the  line  be- 
tween the  southeast  and  southwest  quar- 
ters of  a  section  containing  no  quarter 
section  posts  set  by  the  United  States 
surveyors  by  surveying  only  the  south  half 
of  the  section,  and  ascertaining  the  north 
quarter  section  corner  between  the  two 
quarter  sections  by  running  a  line  from 
the  southeast  comer  of  the  section  to  the 
northeast  corner  of  the  quarter  section, 
and  from  the  southwest  comer  of  the  sec- 
tion to  the  northweiert  corner  of  the  quar- 
ter section,  and  connecting  the  two  quarter 
section  corners  by  a  line  rimning  east  and 
west,  and  dividing  that  line  equally  be- 
tween two  quarter  sections,  does  not  adopt 
the  method  prescribed  by  this  section,  and 
such  survey  does  not  establish  the  bound- 
ary. Phillips  V.  Hink,  (1908)  21  S.  D. 
561,  114  N.  W.  69©. 

Water  line  as  boundary. —  Where  the 
water  line  is  a  boundary  of  a  named  lot, 
that  line  remains  the  boundary,  no  matter 
how  it  shifts  by  accretion,  and  a  deed 
which  describes  the  lot  by  number  or  name 
conveys  the  land  up  to  the  shifting  line, 
exactly  as  it  does  up  to  the  fixed  side  line. 
So  long  as  the  doctrine  of  accretion  ap- 
plies, the  water  line,  if  named  as  the 
boundary,  continues  to  be  the  boundary, 
no  matter  how  much  it  may  shift,  and  the 
deed  of  the  lot  carries  all  to  such  line. 
East  Omaha  Land  Co.  v.  Jeffries,  (C  C. 
Neb.  1889)  40  Fed.  386,  afp^rmed  (1890) 
194  U.  S.  178,  10  S.  Ot.  518.  33  U.  S.  (L. 
ed.)  872. 

Nonnavigable  stream, — Government  lots 
bordering  on  a  nonnavigable  stream  are 
bounded  by  the  thread  of  the  stream,  and 
not  by  the  meander  line  on  the  bank. 
Kirby  v.  Potter,  (1903)  138  Cal.  686,  72 
Pac.  338. 

Quantity  of  land  controlled  by  bound- 
aries.—  The  grant  of  all  lands  presupposes 
an  actual  survey  of  them,  and  the  patent 
must  be  considered  as  conveying  the  land 
as  actuallv  surveyed.  When  it  can  be 
shown  that  a  line  was  actually  run,  or 


division  made,  by  the  surveyor  in  survey- 
ing the  land,  and  that  such  line  or  division 
was  marked  by  corners  or  natural  objects, 
and  such  survey  is  established,  the  grantee 
in  a  patent  will  take  according  to  such 
aotual  survey,  notwithstanding  any  mis- 
taken description  as  to  courses  ajid  dis- 
tances contained  therein,  or  the  quantity 
of  land  stated  to  be  conveyed.  In  accord- 
ance with  the  letter  and  spirit  of  the  above 
section,  the  quantity  of  land  contained 
in  a  patent  may  be  considered  in  ascer- 
taindng  the  extent  of  the  grant  in  area, 
but  cannot  control  the  actual  boundary 
limits  of  the  land  as  located  on  the  groimd 
by  the  original  government  survey.  The 
boundaries  as  actually  located  by  the 
original  survey  must,  when  established, 
control  in  ascertaining  the  quantity  of 
land  contained  in  a  patent;  and  the  same 
is  true  of  a  deed  unless  a  clear  intent  to 
the  contrary  is  expressed  therein.  Stone- 
wall Phosphate  Co.  t?.  Peyton,  ( 1897 )  39 
Fla.  726,  23  So.  440. 

Excess  should  be  divided  amon^  the 
owners  on  the  basis  of  a  line,  extending 
from  a  point  on  the  south  line  of  the 
quarter  section  equidistant  from  its  cor- 
ners to  a  like  point  on  the  north  line. 
Hootman  v.  Hootman,  (1907)  133  la.  632,  ' 
111  N.  W.  60. 

Swamp  lands. — ^"The  title  to  Fande  on- 
braced  within  patents  from  the  United 
States  in  pursuance  of  the  Swamp  Land 
Act  of  Sept.  28,  1860,  ch.  84,  (R.  S.  sec. 
2479,  infra,  p.  708),  cannot  be  affected 
by  a  resurvey  of  the  land  covered  by  water 
at  the  time  of  the  original  survey,  and 
patents  granted,  pursuant  to  such  resur- 
vey, for  tracts  below  the  original  water 
line.  Kean  v.  Calumet  Canci,  etc.,  Co., 
(1903)  190  U.  S.  452,  23  S.  Ct.  651,  47 
U.  S.  (L.  ed.)  1134. 

Character  of  land  detenniaed  by  survey. 
—  Where  a  marsh  bordering  on  a  lake  wag 
surveyed  by  the  general  government  and 
was  conv^ed  to  a  state  under  the  Swamp 
Land  Act,  and  was  then  conveyed  by  the 
state  to  a  private  party,  the  court  held  . 
that  the  character  of  the  marsh  as  land, 
as  diistinguished  from  the  bed  of  the  lake, 
was  conclusively  established.  It  was  alao 
held  that  the  purchaser  owned  the  land 
up  to  the  meander  line  and  was  entitled 
to  restrain,  within  the  limits  of  his  hold- 
ing, the  hunting  of  game.  Brown  v. 
Parker,  (1901)  127  Mich.  390,  86  N.  W. 
989. 

Method  of  eitabliahiiig  centre  of  aection. 
— A  section  of  land  was  surveyed  and  dis- 
posed of  by  the  general  government  with- 
out establishing  the  centre  of  the  section. 
There  was  a  controversy  concerning 
whether  the  "bisecting"  method  or  the 
"  intersecting  "  method  should  be  adopted. 
The  former  method  consists  of  running  a 
line  from  the  quarter  comer  on  the  east 
to  the  quarter  corner  on  the  west  side  of 
the  section,  or  vice  versa,  and  the  point 
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ludf  wi(7  on  the  line  between  the  quarter 
comers    is    the    centre.      By    the    latter 
method  atraigbt  lines  are  run  from  the 
quarter  comer  on  the  east  to  the  quarter 
comer  on  the  weat  and  from  the  quarter 
comer  on  the  south  to  the  quarter  corner 
on  the  north  side  of  the  section,  the  centre 
being  the  point  where  the  two  lines  cross. 
By  the  instructions  of  the  land  department 
ot  the  general  government  to  government 
surveyors  and*  the  decision  of  that  depart- 
ment, the  Act  of  Feb.  11,  1806,  recognized 
and     provided    for    the     "intersecting" 
method  of  ascertaining  the  centre  of  sec- 
tions, where  the  centre  lines  had  not  been 
run  in  the  original  surveys.    By  the  Code 
of  Iowa,  section  573,  it  is  provided:  "In 
the  resurvey  and  subdivisions  of  lands  by 
county  surveyors,  their  deputies,  or  other 
persons,    the    rules    prescribed    by    Acts 
of  Congress  and  the  instructions  of  the 
secretary  of  the  interior  shall  be,  in  all 
respects,  followed."    The  court  held  that, 
in  view  of  this  statute  requiring  surveyors 
to  follow  the  Act  of  Congress  and  the 
construction  placed  thereon  by  the  Sec- 
retary of  the  Interior,  and  in  view  of  the 
fact  that,   at  the  time  this  Act  of  the 
legislature  was  passed,  the  Secretary  of 
the  Interior  had  determined  that  the  Act 
of  Congress  provided  for  the  intersecting 
method   of  ascertaining  the  centre  of  a 
section,    the   construction    adopting   thait 
method  must  be  follow  ed.    Gerke  v.  Lucas, 
(1894)   92  la.  79,  60  N.  W.  638. 

Subdivision  of  fractional  sections. — 
Where,  owing  to  meandered  lakes,  but  one 
quarter  comer  post  was  established  upcHi 
the  ground  on  the  boundary  lines  of  a 
certain  section,  which  post  was  on  the 
south  line  thereof,  the  divisicm  lino  be- 
tween the  southeast  and  southwest  quar- 
ters of  the  section  must  be  ascertained  by 
numing  a  line  due  north  from  the  quarteo* 
post  to  the  meandered  lake  upon  the  north 
side  of  the  section.  Beardsley  v.  Crane, 
(1893)   62  Minn.  537,  64  N.  W.  740. 

Aa  east  and  west  quarter  section  line  is 
not  necessarily  the  same  as  a  division  line 
between  the  north  half  and  the  south  half 
of  a  donation  land  daim.  Bemheim  t?. 
Talbot,  (1909)  54  Ore.  30,  100  Pac.  1107. 

Comer  defined. —  The  true  corner  of  a 
government  subdivision  of  land  is  where 
the  United  States  surveyors  in  fact  estab- 
lished it.  Beardsley  v.  Crane,  (1893)  52 
Minn.  637,  64  N.  W.  740* 


Lost  comers. —  Where  surveyors  sur- 
veyed from  the  north  to  the  south  as  the 
field  notes  indicated  that  the  governmcait 
surveyors  ran  their  lines,  the  court  said, 
in  Ogilvie  v.  Copeland,  (1893)  146  111. 
98,  33  N.  E.  1085,  concerning  this  method 
of  finding  lost  comers:  "That,  un- 
doubtedly, was  the  better  way  to  run  to 
find  the  location  of  the  lost  corners;  but, 
if  the  corners  were  found,  it  can  be  of  no 
consequence  in  what  direction  the  lines 
between  them  were  run,  since  .  .  .  they 
control  as  to  comers,  distances,  and 
quantities.'* 

When  the  meaurement  of  the  line  as  re- 
turned does  not  agree  with  the  distance 
between  the  corners  established,  and  be- 
tween which  it  is  assumed  to  be  the  meas- 
urement, it  must  be  disregarded.  Monu- 
ments control  as  to  courses  and  distances. 
Ogilvie  V.  Copeland,  (1893)  146  111.  98, 
33  N.  E.  1065. 

Lilies  are  established  by  law. — ^Accord- 
ing to  the  provisions  contained  in  the 
above  section,  the  lines  of  subdivisions,  as 
well  as  sections,  are  established  by  law. 
Chapman  f.  Polack,  (188ff)  70  Cal.  487, 
11  Pac.  764;  Hughes  v.  Wheeler,  (1888) 
76  Cal.  230,  18  Pac.  386. 

Survey  wiU  not  be  enjoined. —  The 
courts  cannot  interfere  with  the  executive 
administration  of  the  Land  Department 
by  enjoining,  at  the  instance  of  persons 
claiming  to  be  the  owners  of  the  land, 
a  survey,  under  the  direction  of  such  de- 
partment, of  certain  lands  lying  between 
an  alleged  meander  line  and  the  actual 
waters  of  a  lake,  which  are  claimed  by 
the  department  to  be  unsurveyed  public 
lands  of  the  United  States.  Kirwan  v. 
Murphy,  (1903)  189  U.  S.  36,  23  S.  Ct. 
699,  47  U.  S.  (L.  ed.)  898. 

The  prevention  of  irreparable  injury 
and  of  a  multiplicity  of  suits  cannot  be 
invoked  as  grounds  for  equitable  relief 
against  a  threatened  survey,  under  direc- 
tion of  the  Land  Department,  of  lands  to 
which  complainants  assert  title,  but  which 
the  department  claims  to  be  unsurveyed 
public  lands  of  the  United  States,  where 
such  survey  can  be  made  without  material 
injury  to  the  soil  or  timber,  and  the  per- 
sons directly  interested  in  such  survey  are 
not  made  parties,  are  not  numerous,,  and 
assert  separate  and  independent  rights. 
Kirwan  v.  Murphy,  (1903)  189  U.  S.  36, 
23  S.  Ct.  599,  47  U.  S.  (L.  ed.)  698. 


Sec.  2397.  [UneB  of  division  of  half  quarter-sections,  how  run.]  In 
every  case  of  the  division  of  a  quarter-section  the  line  for  the  division 
thereof  shall  run  north  and  south,  and  the  corners  and  contents  of  half 
quarter-sections  which  may  thereafter  be  sold,  shall  be  ascertained  in  the 
manner  and  on  the  principles  directed  and  prescribed  by  the  section  pre- 
ceding, and  fractional  sections  containing  one  hundred  and  sixty  acres  or 
upwards  shall  in  like  manner  as  nearly  as  practicable  be  subdivided  into 
half  quarter-sections,  under  such  rules  and  regulations  as  may  be  prescribed 
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by  the  Secretary  of  the  Interior,  and  in  every  case  of  a  division  of  a  half 
quarter-section,  the  line  for  the  division  thereof  shall  run  east  and  west, 
and  the  corners  and  contents  of  quarter  quarter-sections,  which  may  there- 
after be  sold,  shall  be  ascertained  as  nearly  as  may  be,  in  the  manner,  and 
on  the  principles,  directed  and  prescribed  by  the  section  preceding;  and 
fractional  sections  containing  fewer  or  more  than  one  hundred  and  sixty 
acres  shall  in  like  manner,  as  nearly  as  may  be  practicable,  be  subdivided 
into  quarter  quarter-sections,  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  Secretary  of  the  Interior.    [B,  S.] 

Act  of  April  24,  1820,  ch.  61,  3  Stat.  L.  566;  Act  of  April  5,  1332,  ch.  65,  4  SUt.  U 


603. 

Fractional  sections. —  It  is  the  duty  of 
surveyors  general  to  divide  fractional  sec- 
tions containing  over  160  acres  into  lots 
approaching  as  nearly  as  practicable  to 
the  form  and  quantity  of  half-quarter  sec- 
tions; and  it  is  competent  for  the  depart- 
mont  to  direct  the  performance  of  the 
duty.     (1837)  3  Op.  Atty.-Gen.  284. 

The  Act  of  April  24/1820,  and  the  in- 
structions issued  under  it,  directing  the 
manner  of  subdividing  fractional  sections 
containing  over  160  acres,  did  not  require 
the  absolute  platting  of  every  quarter  or 
half-quarter  of  which  the  section  was  sus- 
ceptible; but  contemplated  the  exercise  of 
discretion,  so  as  to  prevent  small  and 
incMivenient  fractions  of  a  fractional  unit. 
(1837)  3  Op.  Atty.-Gen.  281,  approved  in 
Gazzam  v,  PhiUips,  (1858)  20  How.  372, 
15  U.  S.  (L.  ed.)  968.  Compare  Brown 
V.  Clements,  (1845)  3  How.  660,  11  U.  S. 
(L.  ed.)  767. 

In  Keyser  t\  Sutherland,  (1886)  69 
Mich.  455,  26  N.  W.  865,  following  Brown 
t;.  Clements,  (184f5)  3  How.  650,  11  U.  S. 
(L.  ed.)  767,  it  was  held  that  the  survep^or 
general  had  no  authority  to  extend  a 
south  fraction  north  of  the  east  and  west 
quarter  line  of  the  section,  that  such  ac- 
tion would  be  in  violation  of  law,  con^ 
trary  to  the  duties  of  his  office  and  there- 
fore void. 


Division  of  fractional  quarter  section. — 
Where  in  the  survey  of  public  land  there 
has  been  no  return  of  a  line  run  in  the 
field  dividing  a  fractional  quarter  section 
into  halves,  and  no  corner  conunon  to  the 
east  and  west  halves  fixed  at  any  point 
along  the  boundary  line  of  such  quarter 
and  the  field  notes  "show  that  a  continuous 
unbroken  line  was  run  from  the  southeast 
to  the  southwest  corner  of  the  quarter  sec- 
tion, it  is  the  duty  of  the  surveyor  gen- 
eral, in  drawing  a  line  on  the  plat  divid- 
ing said  quarter  section  into  east  and 
west  halves,  to  run  the  line  through  the 
quarter  section  north  and  south  from  a 
point  on  the  boundary  line  equidistant 
from  the  southeast  and  southwest  corners 
of  the  quarter  section.  Wood  t?.  Mand- 
rilla,   (1914)    167  Cal.  607,  140  Pac.  279. 

As  between  a  quarter-quarter  section 
of  a  fractional  section  subdivided  under 
the  statute  and  the  rules  and  regulations 
prescribed  thereunder,  and  a  residuary 
fraction  of  the  same  section,  a  deficiency 
in  tlTe  contents  of  the  section  constitutes 
no  ground  for  apportionment  nor  for  re- 
ducing the  area  of  the  quarter-quarter 
section,  as  marked  on  the  plat  or  sub- 
division. Wharton  r.  Littlefield,  (1857) 
30  Ala.  245. 


Sec.  2396.  [Contracts  for  surveys  of  public  lands,  when  binding.] 

Contracts  for  the  survey  of  the  public  lands  shall  not  become  binding  upon 
the  United  States  until  approved  by  the  Commissioner  of  the  General  Land- 
Office,  except  in  such  cases  as  the  Commissioner  may  otherwise  specially 
order.     [R,  8.] 

Act  of  May  30,  1862,  ch.  86,  12  Stat.  L.  409. 


Authority  to  contract. —  Prior  to  this 
Act  a  Surveyor  General  had  authority  to 
enter  into  contracts  without  their  first 
being  approved  by  the  Commissioner  of 
the  General  Land  Office.  Where  a  con- 
tract partly  performed  was  terminated  by 
the  government  without  the  consent  of 
the  contractor,  the  contract  price  was  held 
not  to  be  the  measure  of  damages,  nor 
oould    the   contractor   make   damages  by 


completing  the  work.     McKee   r.   U.   S., 
(1865)   1  Ct.  CI.  336. 

Construction  of  contract. —  The  rule 
that  a  contract  is  to  be  construed  most 
strongly  against  the  party  preparing  it 
applies  to  the  government  on  the  construc- 
tion of  a  contract  for  surveving  public 
lands.  Scully  t?.  U.  S.,  (D.  C.  Nev.  1912) 
197  Fed.  327. 
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Sec.  2399.  [What  instructions  to  be  deemed  part  of  contract.]    The 

printed  manual  of  surveying  instructions  for  the  survey  of  the  public  lands 
of  the  United  States  and  private  land  claims,  prepared  at  the  General  Land 
Ofl&ce,  and  bearing  date  January  first,  nineteen  hundred  and  two,  the 
instructions  of  the  Commissioner  of  the  (Jeneral  Land  Office,  and  the  special 
instructions  of  the  surveyor-general,  when  not  in  conflict  with  said  printed 
manual  or  the  instructions  of  said  Commissioner,  shall  be  taken  and  deemed 
to  be  a  part  of  every  contract  for  surveying  the  public  lands  of  the  United 
States  and  private  land  claims.    [B.  8.] 

Act  of  May  30,  1862,  ch.  86,  12  Stat.  L.  409. 

This  section  was  amended  to  read  as  above  by  the  Act  of  April  26,  1902,  ch.  592,  32 
Stat.  L.  120.  As  originally  enacted  it  provided  in  the  same  terms  that  the  manual  of 
Feb.  22,  1855,  should  be  deemed  a  part  of  the  contract,  and  did  not  contain  the  last 
four  words.  It  was  amended  by  Act  of  Oct.  1,  1890,  ch.  1262,  26  Stat.  L.  650,  by 
providing  that  the  manual  of  Dec.  2,  1S89,  should  be  taken  as  part  of  the  contract, 
and  by  adding  the  words  "  and  private  land  claims."  It  was  again  amended  by  Act 
of  Aug.  15,  1894,  ch.  288,  28  Stat.  L.  285,  by  providing  that  the  manual  of  June  30, 
1894,  should  be  taken  as  a  part  of  the  contract.  It  was  again  amended  as  stated 
above  to  read  as  given  in  the  text. 


Under  the  Act  of  May  30,  1863,  12  Stat. 
L.  409,  §  2,  a  surveyor-general  could  not 
issue  special  instructions  to  a  surveyor 
in  conflict  with  the  manual  of  the  land 
office.  Such  erroneous  instructions  would 
form  no  part  of  the  contract.  The  com- 
missioner of  the  land  office  had  power  to 
depart  frcxn  the  requirements  of  the 
manual,  but  authority  from  him  to  that 
effect  could  not  be  implied.  Where  a 
surveyor  in  good  faith  followed  special 
instructions  of  a  surveyor-general  which 
conflicted  with  the  manual  of  the  land 
office,  it  was  held  that  he  could  not,  on 
the  one  hand,  recover  for  his  work,  nor 
on  the  other,  be  compelled  to  obliterate 
the  erroneous  survey;   and  if,  pursuant 


to  an  order  of  the  commissioner,  he  did 
obliterate  it,  afi  implied  contract  arose, 
and  he  could  recover  in  quantum  meruit. 
White  V.  U.  S.,  (1879)   15  Ct.  CI.  305. 

When  extrinsic  evidence  is  admissible. 
—  Since  the  "  special  instructions "  of 
the  commissioner  of  the  land  office  were 
made  by  statute  a  part  of  every  contract 
for  the  survey  of  public  lands,  when  the 
terms  of  a  contract  contained  one  de- 
scription of  the  tract  to  be  surveyed  and 
the  special  instructions  another,  resort 
could  be  had  to  extrinsic  evidence  to 
ascertain  the  extent  of  the  subject  matter 
of  the  contract  in  the  true  intent  of  the 
parties.  Bowles  v,  U.  S.,  (1871)  7  Ct. 
CI.  464. 


Sec.  2400.  [Prices  of  surveys,  how  established.]  The  Commissioner 
of  the  General  Land-OflSee  has  power,  and  it  shall  be  his  duty,  to  fix  the 
prices  per  mile  for  public  surveys,  which  shall  in  no  case  exceed  the  maxi- 
mum established  by  law;  and,  under  instructions  to  be  prepared  by  the 
Commissioner,  an  accurate  account  shall  be  kept  by  each  surveyor-general 
of  the  cost  of  surveying  and  platting  private  land-claims,  to  be  reported  to 
the  General  Land-Office,  with  the  map  of  such  claim,  and  patents  shall  not 
issue  for  any  such  private  claim  until  the  cost  of  survey  and  platting  has 
been  paid  into  the  Treasury  by  the  claimant.    [B,  8.] 

Act  of  May  30,  1862,  ch.  86,  12  SUt.  L.  409. 

The  last  provision  of  this  section  was  repealed  by  the  Act  of  March  3,  1876,  ch.  130, 
i  1,  18  Stat.  Lw  384,  which  provided  "  That  the  provisions  of  the  third  section  of  the 
act  entitled  *An  act  to  reduce  the  expenses  of  tne  survey  of  the  public  lands  in  the 
United  States,'  approved  May  thirtieth,  eighteen  hundred  and  sixty- two,  requiring 
that  the  cost  of  survey  and  platting  shall  be  paid  by  the  claimant  for  any  private  land 
claim  before  a  patent  therefor  shall  be  issued,  be,  and  the  same  is  hereby  repealed." 
The  provisions  of  the  Act  of  May  30,  1862,  ch.  86,  §  3,  repealed  by  the  Act  here  quoted, 
were  incorporated  into  the  R.  S.  sec.  2400,  given  in  the  text. 

The  provisions  of  this  section  requiring  an  account  to  be  kept  of  the  cost  of  survey- 
ing and  platting  private  land  claims,  and  the  payment  thereof  by  the  claimant  were 
superseded  by  the  Act  of  July  31,  1876,  §  246,  in/ra,  p.  677,  which  was  in  part  super- 
seded by  the  Act  of  March  3,  1885,  ch.  360,  infra,  p.  678. 
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Sec.  2401 .  [When  survey  may  be  had  by  settlers  in  township.]    When 

the  settlers  in  any  township  not  mineral  or  reserved  by  the  Government, 
or  persons  and  associations  lawfully  possessed  of  coal  lands  and  otherwise 
qualified  to  make  entry  thereof,  or  when  the  owners  or  grantees  of  public 
lands  of  the  United  States,  under  any  law  thereof,  desire  a  survey  made 
of  the  same  under  the  authority  of  the  surveyor-general  and  shall  file  an 
application  therefor  in  writing,  and  shall  deposit  in  a  proper  United  States 
depository  to  the  credit  of  the  United  States  a  sum  sufficient  to  pay  for  such 
survey,  together  with  all  expenditures  incident  thereto,  without  cost  or 
claim  for  indemnity  on  the  United  States,  it  shall  be  lawful  for  the  sur- 
veyor-general, under  such  instructions  as  may  be  given  him  by  the  Com- 
missioner of  the  Greneral  Land  Office,  and  in  accordance  with  law,  to  survey 
such  township  or  such  public  lands  owned  by  said  grantees  of  the  Govern- 
ment, and  make  return  therefor  to  the  general  and  proper  local  land  office : 
Provided,  That  no  application  shall  be  granted  unless  the  township  so  pro- 
posed to  be  surveyed  is  within  the  range  of  the  regular  progress  of  the 
public  surveys  embraced  by  existing  standard  lines  or  bases  for  township 
and  subdi visional  surveys.    [B,  8,] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Aug.  20,  1894,  eh.  302,  %  1, 
28  Stat.  L.  423. 

The  section  originaUy  read  as  f oUows : 

"  Sec.  2401.  When  the  settlers  in  any  towiiship,  not  mineral  or  reserved  by  Govern- 
ment, desire  a  survey  made  of  the  same,  imder  the  authority  of  the  surveyor-general, 
and  file  an  application  therefor  in  writing,  and  deposit  in  a  proper  United  States 
depository,  to  the  credit  of  the  United  States,  a  sum  sufficient  to  pay  for  such  survey, 
together  with  aU  expenses  incident  thereto,  without  cost  or  claim  for  indemnity  on 
the  United  States,  it  may  be  lawful  for  the  surveyor-general,  under  such  instructions 
as  may  be  given  him  by. the  Ccmunissioner  of  the  General  Land-Office,  and  in  accord- 
ance with  law,  to  survey  such  township  and  make  return  thereof  to  the  general  and 
proper  local  land-office,  provided  the  township  so  proposed  to  be  surveyed  is  within  the 
range  of  the  regular  progress  of  the  public  surveys  embraced  by  existing  standard 
lines  or  bases  for  the  township  and  subdi  visional  surveys."  Act  of  May  30,  1862, 
ch.  86,  12  Stat.  L.  410. 

Forgery. —  As  to  the  sufficiency  of  an  survey,  see  Meldrum  v.  U.  S.,  (C.  0.  A. 

indictment  charging  an  intent  to  defraud  9th  Oir.  1907)  151  Fed.  177,  80  0.  G.  A. 

the  United  States  by  the  forgery  of  affi-  546,  10  Ann.  Gas.  324. 
davits   for   the   purpose  of   procuring  a 

Sec.  2402.  [Deposit  for  expensoB  of  surveys  deemed  an  appropriation, 
etc.]  The  deposit  of  money  in  a  proper  United  States  depository,  tinder 
the  provisions  of  the  preceding  section,  shall  be  deemed  an  appropriation 
of  the  sums  so  deposited  for  the  objects  contemplated  by  that  section,  and 
the  Secretary  of  the  Treasury  is  authorized  to  cause  the  sums  so  deposited 
to  be  placed  to  the  credit  of  the  proper  appropriations  for  the  surveying- 
service  ;  but  any  excesses  in  such  sums  over  and  above  the  actual  cost  of  the 
surveys,  comprising  all  expenses  incident  thereto,  for  which  they  were  sev- 
erally deposited,  shall  be  repaid  to  the  depositors  respectively.    [B.  8.] 

Act  of  July  1,  1864,  Res.  60,  13  Stat.  L.  414. 

By  R.  S.  sec.  .%89,  given  in  Estimates,  Apfbopriatioiys  and  Repobtb,  vol.  3, 
pp.  141-148,  a  permanent  appropriation  was  made  to  repay  the  depositors  of  money 
to  pay  tlie  cost  and  expenses  incident  to  the  survey  of  lands,-  of  any  excess  of  the  sums 
so  deposited  over  and  above  the  actual  cost  of  surveys  and  expenses  incident  thereto. 

Somewhat  similar  provisions  relating  to  surveys  of  mineral  lands  were  made  by  the 
Act  of  Feb.  24,  1900,  ch.  180,  given  in  JVIineral  Lands,  Minbb  and  Mining. 
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Sec.  2403.  [Deposits  made  by  settlers  for  public  surveys  to  go  in  part 
payment  of  lands.]  Where  settlers  or  owners  or  grantees  of  public  lands 
make  deposits  in  accordance  with  the  provisions  of  section  twenty-four 
hundred  and  one,  as  hereby  amended,  certificates  shall  be  issued  for  such 
deposits  which  may  be  used  by  settlers  in  part  payment  for  the  lands  settled 
upon  by  them,  the  survey  of  which  is  paid  for  out  of  such  deposits,  or  said 
certificates  may  be  assigned  by  indorsement  and  may  be  received  by  the 
Government  in  payment  for  any  public  lands  of  the  United  States  in 
the  States  where  the  surveys  were  made,  entered  or  to  be  entered  under  the 
laws  thereof.    [R.  S.] 

The  section  originaHy  read  as  foHows: 

"Seo.  2403.  Where  settlers  make  deposits  in  accordance  with  the  provisions  of 
section  twenty-four  hundred  and  seven  tne  amount  so  deposited  shall  go  in  part  pay- 
ment for  their  lands  situated  in  the  townships,  the  surveying  of  which  is  paid  for  out 
of  such  deposits."    Act  of  March  3,  1871,  ch.  127,-16  Stat.  L.  581. 

It  was  amended  by  Act  of  April  27,  1876,  ch.  84,  19  Stat.  L.  38,  by  striking  out  the 
word  "  seven "  and  inserting  the  word  "  one,"  and  providing  that  **  all  proceedings 
under  said  section  two  thousand  four  hundred  and  three  shall  have  the  same  force 
and  effect  as  though  enacted  as  herein  amended." 

It  was  again  amended  by  Act  of  March  3,  1879,  cly  170,  20  Stat.  L.  362,  by  adding 
at  the  end  of  the  section  as  thus  amended  the  following : 

"Or  the  certiiicates  issued  for  such  deposite  may  be  assigned  by  indorsement,  and 
be  received  in  payment  for  any  public  lands  of  the  United  States  entered  by  settlers 
under  the  pre-emption  and  homestead  laws  of  the  United  States,  and  not  otherwise." 

It  waB  again  amended  to  read  as  given  in  the  text  by  the  Act  of  Aug.  20,  1894, 
ch.  302,  S  2,  28  Stat.  L.  423. 

A  provision  of  the  Act  of  Aug.  7,  1882,  ch.  433,  $  1,  22  Stat.  L.  327,  was  as  foUows: 
*'  That  no  certificate  issued  for  a  deposit  of  money  for  the  survey  of  lands  under  section 
twenty-four  hundred  and  three  of  the  Revised  Statutes,  and  the  act  approved  March 
third,  eighteen  hundred  and  seventy-nine,  amendatory  thereof,  shall  be  received  in 
payment  for  lands  except  at  the  land  office  in  which  the  lands  surveyed  for  which  the 
deposit  was  made  are  subject  to  entry,  and  not  elsewhere;  but  this  section  shall  not 
be  held  to  impair,  prejudice,  or  affect  in  any  manner  certificates  issued  or  deposits 
and  contracts  made  under  the  provisions  of  said  act  prior  to  the  passage  of  this  act.'* 
This  was  superseded  by  the  last  amendment  of  the  section  given  in  the  text^*  making 
such  certificates  receivable. 

Fox^K^ry. —  See  note  under  R.   S.   Bee. 
2401,  9upra,  p.  674. 

Sec.  2404.  [Augmented  rates  for  surveys  of  lands  eovered  with  for- 
ests, etc.,  in  Oregon.]  The  Commissioner  of  the  General  Land-Office  may 
authorize,  in  his  discretion,  public  lands  in  Oregon,  densely  covered  with 
forests  or  thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not  exceed- 
ing eighteen  dollars  per  mile  for  standard  parallels,  fifteen  dollars  for 
townships,  and  twelve  dollars  for  section  lines.    [R,  S.] 

Act  of  July  15,  1870,  ch.  292,  16  SUt,  L.  304,  305. 

Sec.  2405.  [Ibid,  for  California  and  Washington.]  The  Commissioner 
of  the  Qeneral  Land-Office,  in  his  discretion,  may  hereafter  authorize  public 
lands  in  California  and  in  Washington  Territory,  densely  covered  with  for- 
ests or  thick  undergrowth,  to  be  surveyed  at  augmented  rates,  not  exceeding 
eighteen  dollars  per  linear  mile  for  standard  parallels,  sixteen  dollars  for 
townships,  and  fourteen  dollars  for  section  lines.    [R.  8,] 

Act  of  June  10,  1872,  ch.  415,  17  Stat.  L.  358. 

Washington  Territory  mentioned  in  the  text  is  now  a  state.    See  States. 
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Sec.  2406.  [Oeological  surveys,  extension  of  public  snrveTS,  ezpenseB 
of  subdividing.]  There  shall  be  no  further  geological  survey  by  the  Gov- 
ernment, unless  hereafter  authorized  by  law.  The  public  surveys  shall 
extend  over  all  mineral  lands;  and  all  subdividing  of  surveyed  lands  into 
lots  less  than  one  hundred  and  sixty  acres  may  be  done  by  county  and  local 
surveyors  at  the  expense  of  claimants ;  but  nothing  in  this  section  contained 
shall  require  the  survey  of  waste  or  useless  lands.    [R.  8.] 

Act  of  July  21,  1852,  ch.  66,  10  Stat.  L.  15,  21;  Act  of  July  9,  1870,  cIl  235,  16 
SUt.  L.  218. 
See  further  Geological  Sukvet,  vol.  3,  p.  418. 

Cited  generally  in  Johnston  r.  Morris,       Development  Co.  v,  Endersen,  (D.  G.  Ner. 
(C.  C.  A.  9th  Cir.  1876)   72  Fed.  890,  44        1912)  200  Fed.  272. 
U.  S.  App.  303,  19  G.  C.  A.  229;  Southern 

Sec.  2407.  [SuryeTS  on  rivers  in  certain  cases.]  Whenever,  in  the 
opinion  of  the  President,  a  departure  from  the  ordinary  method  of  survey- 
ing land  on  any  river,  lake,  bayon,  or  water-course  would  promote  the 
public  interest,  he  may  direct  the  surveyor-general  in  whose  district  such 
land  is  situated,  and  where.the  change  is  intended  to  be  made,  to  cause  the 
lands  thus  situated  to  be  surveyed  in  tract?  of  two  acres  in  width,  fronting 
on  any  river,  bayou,  lake,  or  water-course,  and  running  back  the  depth  of 
forty  acres ;  which  tracts  of  land  so  surveyed  shall  be  offered  for  sale  entire, 
instead  of  in  half-quarter  sections,  and  in  the  usual  manner  and  on  the  same 
terms  in  all  respects  as  the  other  public  lands  of  the  United  States.    [£.  S,] 

Act  of  May  24,  1824,  ch.  141,  4  Stat  L.  M. 

Cited. — This  seection  is  cited  in  Shively 
V.  BoWlby,  (1894)  152  U.  S.  1,  14  S.  CL 
548,  38  U.  S.   (L.  ed.)   331. 

Sec.  2408.  [lines  of  surveys  in  Nevmda.]  In  extending  the  surveys  of 
the  public  lands  in  the  State  of  Nevada,  the  Secretary  of  the  Interior  may 
vary  the  lines  of  the  subdivisions  from  a  reetangfular  form,  to  suit  the  cir- 
cumstances of  the  country.    [R.  5.] 

Act  of  July  4»  1866,  ch.  106,  14  SUt.  L.  86. 

Sec  2409.  [Ooedetic  method  of  survey  in  Qr^on  and  Caliform] 
The  Sccretai^y  of  the  Interior,  if  he  deems  it  advisable,  is  authorized  to  con- 
tinue the  surveys  in  Oregon  and  California,  to  be  made  after  what  is  known 
as  the  ireodetic  method,  under  such  r«rulations  and  upon  such  terms  as 
have  boon  or  may  hereafter  be  proscribed  by  the  Commissioner  of  the  Gen- 
eral I^nd-Offioe :  but  none  other  than  towii:^ip-lines  shall  be  run  where  the 
land  is  unfit  for  cultivation;  nor  shall  any  deputy  surveyor  charge  for  any 
line  except  such  as  may  be  actually  run  and  marked,  or  for  any  line  not 
necessary  to  be  run,    [JB,  8.] 

Act  of  Sept,  27.  1S50,  ch.  7«,  9  Stat.  L.  496;  Act  of  Hmrdi  S,  1858,  ch.  145,  W 
St«t,  U  i4^ 

Sea  2410.  [Bectmngnlar  mode  of  s(iirvey»  wlin  may  be  depa]i;ed  fio^^ 

tVhciuviT.  in  ;V.o  opinion  of  the  Sivr\:ary  of  the  Interior,  a  departure  frm  J 
the  rwtAr.iTular  mo^le  of  swrvoinir  atid  subdividir.sr  the  public  lands  n 
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California  would  promote  the  public  interests,  he  may  direct  such  change 
to  be  made  in  the  mode  of  surveying  and  designating  such  lands  as  he  deems 
proper,  with  reference  to  the  existence  of  mountains,  mineral  deposits,  and 
the  advantages  derived  from  timber  and  water  privileges;  but  such  lands 
shall  not  be  surveyed  into  less  than  one  hundred  and  sixty  acres,  or  sub- 
divided into  less  than  forty  acres.     [B.  S.] 

Act  of  March  3,  1853,  ch.  145,  10  Stat.  L.  246. 

Public  lands. — ^A  grant  from  Mexico  to  the   meaning   of   the    statute.      Burk   v. 

San   Francisco,   afterwards   confirmed   by  Howe,    (1915)     171    Cal.    242,    152    Pac. 

the   United   States   authorities,    was   not  434. 
public  land  of  the  United  States  within 

Sec.  241 1 .  [Compensation  for  suryeying  by  the  day  in  Oregon  and 
California.]  Whenever  the  public  surveys,  or  any  portion  of  them,  in  tlie 
States  of  Oregon  and  California,  are  so  required  to  be  made  as  .to  render  it 
expedient  to  make  compensation  for  the  surveying  thereof  by  the  day 
instead  of  by  the  mile,  it  shall  be  lawful  for  the  Commissioner  of  the  Gen- 
eral Land-Office,  under  the  direction  of  the  Secretary  of  the  Interior,  to 
make  such  fair  and  reasonable  allowance  as,  in  his  judgment,  may  be  neces- 
sary to  insure  the  accurate  and  faithful  execution  of  the  work.     [R,  S,] 

Act  of  March  3,  1853,  ch.  145,  10  Stat.  L.  247. 

Sec.  2412.  This  section  prescribed  the  penalty  for  interrupting,  hindering  or  pre- 
venting the  surveying  of  the  public  lands  as  of  any  private  land  claim.  It  was 
incorporated  in  Penal  Laws,  §  58,  and  repealed  by  section  341  thereof.  See  Penal 
Laws. 

Sec.  2413.  [Protection  of  surveyor  by  marshal  of  district.]  Whenever 
the  President  is  satisfied  that  forcible  opposition  has  been  offered,  or  is 
likely  to  be  offered,  to  any  surveyor  or  deputy  surveyor  in  the  discharge  of 
his  duties  in  surveying  the  public  lands,  it  may  be  lawful  for  the  President 
to  order  the  marshal  of  the  State  or  district,  by  himself  or  deputy,  to 
attend  such  surveyor  or  deputy  surveyor  with  sufficient  force  to  protect 
such  ofiicer  in  the  execution  of  his  duty,  and  to  remove  force  should  any  be 
offered.  [R,  8.] 

Act  of  May  29,  1830,  ch.  163,  4  Stat.  L.  417. 


[Cost  of  surveys  of  private  land  claims.]  •  «  •  That  an  accurate 
account  shall  be  kept  by  each  surveyor-general  of  the  cost  of  surveying  and 
platting  every  private  land  claim  to  be  reported  to  the  General  Land  Office 
with  the  map  of  such  claim ;  and  that  a  patent  shall  not  issue  nor  shall  any 
copy  of  any  such  survey  be  furnished  for  any  such  private  claim  until  the 
cost  of  survey  and  platting  shall  have  been  paid  into  the  Treasury  of  the 
United  States  by  the  party  or  parties  in  interest  in  said  grant  or  by  any 
other  party.     [19  Stat.  L.  121.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  31,  1870,  ch.  246. 

This  provision  supersedecf  {in  part  R.  S.  sec.  2400,  given  stipra,  p.  673,  and  was  in 
part  superseded  by  the  Act  61  March  3,  1885,  ch.  360,  given  in  the  second  paragraph 
of  the  text  following. 


678  8  FED.  STAT.  ANN.  (2d  Ed.) 

[Sec.  1.]  [Deposits  for  surveys  in  Louisiana  may  be  used  for  resurveys.] 

•  •  •  That  the  part  of  the  sum  hereby  appropriated  which  may  be 
apportioned  to  the  surveying  district  of  Louisiana,  together  with  such  sums 
as  have  been  or  may  be  deposited  for  surveys  therein  by  actual  settlers, 
under  sections  twenty-four  hundred  and  one,  twenty-four  hundred  and  two, 
and  twenty-four  hundred  and  three  of  the  Revised  Statutes,  may  be,  in 
whole  or  in  part,  employed  in  making  such  resurveys  as  may  be  necessary 
in  the  discretion  of  the  Commissioner  of  the  General  Land  Office.  [22 
Stat  L.  327.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  7,  1882,  ch.  433. 

R.  S.  sees.  2401,  2402,  2403,  mentioned  in  the  text,  are  given  supra,  pp.  674,  675. 


[Ck>8t  of  survey  of  private  land  claim  to  be  paid  before  delivery  of 
patent.]  •  •  •  That  hereafter  in  all  cases  of  the  survey  of  private  land 
claims  the  cost  of  the  same  shall  be  refunded  to  the  Treasury  by  the  owner 
before  the  delivery  of  the  patent.    *    *    *     [23  Stat.  L.  499.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1885,  ch.  860b 
8ee  R.  S.  sec.  2400  and  the  note  tnereto,  supra,  p.  673. 


[Sec.  1.]  [What  lines  to  be  established  by  Commissioner  of  Land  Office, 
and  what  by  Geological  Survey.]  •  •  •  That  hereafter  all  standard, 
meander,  township,  and  section  lines  of  the  public  land  surveys  shall,  as 
heretofore,  be  established 'under  the  direction  and  supervision  of  the  Com- 
missioner of  the  General  Land  Office,  whether  the  lands  to  be  surveyed  are 
within  or  without  reservations,  except  that  where  the  exterior  boundaries  of 
public  forest  reservations  are  required  to  be  coincident  with  standard, 
township,  or  section  lines  such  boundaries  may,  if  not  previously  estab- 
lished in  the  ordinary  course  of  the  public  land  surveys,  be  established  and 
marked  under  the  supervision  of  the  Director  of  the  United  States  Geologi- 
cal Survey  whenever  necessary  to  complete  the  survey  of  such  exterior 
boundaries.     [30  Stat.  L.  1097.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1899,  ch.  424. 


An  Act  Authorizing  the  necessary  resurvey  of  public  lands.] 

[Act  of  March  3,  1909,  ch.  271,  35  Stat.  L.  845:] 

[Besurveys  or  retracements  of  boundaries  of  lands  undisposed  of.]  That 
the  Secretary  of  the  Interior  may,  in  his  discretion,  cause  to  be  made,  as 
he  may  deem  wise  under  the  rectangular  system  now  provided  by  law,  such 
resurveys  or  retracements  of  the  surveys  of  public  lands  as,  after  full 
investigation,  he  may  deem  essential  to  properly  mark  the  boundaries  of  the 
public  lands  remaining  undisposed  of :  Provided,  That  no  such  resurvey  or 
retracement  shall  be  so  executed  as  to  impair  the  bona  fide  rights  or  claims 
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of  any  claimant,  entryman,  or  owner  of  lands  affected  by  such  resui*vey  or 
retracement :  Provided  further,  That  not  to  exceed  twenty  per  centum  of 
the  total  annual  appropriation  for  surveys  and  resurveys  of  the  public 
lands  shall  be  used  for  the  resurveys  and  retracements  authorized  hereby. 
[35  Stat.  L,  845,  as  amended  by  36  Stat.  L.  884.] 

This  Act  was  amended  to  read  as  given  in  the  text  by  a  Res.  of  June  25,  1910,  No.  40. 
The  amendment  consisted  in  substituting  the  words  '*  twenty  per  centum/'  in  the  last 
pro?i8o  of  the  text  for  the  words  *'  five  per  centum  "  wliich  originally  appeared. 


XI.    BOUNTY  LANDS 

Sec.  2414.  [Military  bountyJand  warrants  and  locattons  assignable.] 

All  warrants  for  military  bounty-lands  which  have  been  or  may  hereafter  be 
issued  under  any  law  of  the  United  States,  and  all  valid  locations  of  the 
same  which  have  been  or  may  hereafter  be  made,  are  declared  to  be  assign- 
able by  deed  or  instrument  of  writing,  made  and  executed  according  to  such 
form  and  pursuant  to  such  regulations  as  may  be  prescribed  by  the  Com- 
missioner of  the  General  Land-Office,  so  as  to  vest  the  assignee  with  all  the 
rights  of  the  original  owner  of  the  warrant  or  location.    [R.  S.] 

Act  of  March  22,  1852,  ch.  19,  10  Stat.  L.  3;  Act  of  June  3,  1858,  ch.  84,  11  Stat.  L. 
309. 

Sections  2414-2446  constitute  chapter  10  of  title  32  of  the  Revised  Statutes  entitled 
"  Bounty  Lands." 


Effect  of  location  of  land  under  military 
land  warrant. — A  location  of  land  under 
a  military  land  warrant  accompanied  by 
a  record  of  entry  in  the  proper  office  re- 
moves the  land  from  the  general  domain 
of  the  government  open  to  purchase  or 
settlement,  and  the  legal  title  is  held  by 
the  government  in  the  nature  of  a  trust 
for  the  one  showing  himself  entitled  to 
the  benefit  of  the  location.  Herrick  v. 
Sargent,  (1908)  140  la.  690,  117  N.  W. 
751.  132  A.  S.  R.  281. 

After  the  issuiince  of  a  military  bounty 
land  warrant  and  the  location  of  land 
thereunder,  and  approval  of  the  location 
by  the  land  department,  the  locator  ob- 
tains such  aA  equity  as  the  state  and 
fttieral  courts  will  protect,  and  one  which 
gives  him  an  absolute  right  to  the  patent 
and  the  legal  title,  rendering  a  patent 
issued  to  another  in  violation  of  his  equity 
void.  Price  v.  Dennis,  (1909)  159  Ala. 
625,  49  So.  248. 

If  the  holder  of  a  military  land  warrant 
locates  the  same  upon  public  land  and 
receives  the  usual  certificate  therefor,  he 
then  has  the  right  to  transfer  or  sell  the 
hind;  and,  if  he  exercise  such  right  before 
a  patent  has  issued  to  him,  the  patent 
inures  to  the  benefit  of  his  grantee.  Stin- 
8on  r.  Geer,  (1889)  42  Kan.  620,  22  Pac. 
686. 

The  location  of  a  United  States  mili- 
tary land  warrant  on  a  quarter-section  of 
public  land  gives  the  locator  or  his  grantee 


an  interest  in  the  land,  where  the  locator 
is  without  fault  or  fraud,  and  is  payment 
for  the  same.  Stinson  v.  Geer,  ( 1889 )  42 
Kan.  520,  22  Pac.  686. 

Assignment  of  warrant. —  Bounty  war- 
rants issued  in  rerognition  of  service  to 
the  government  are  assignable.  Wilcox  f?. 
Phillips,  (1906)  199  Mo.  288,  97  S.  W. 
886. 

Assignment  before  passage  of  section. — 
Although  before  the  passage  of  this  sec- 
tion there  was  no  provision  for  the  assign- 
ment of  military  bounty-land  warrants 
after  issuance,  the  general  land  office  re- 
garded such  warrants  as  assignable,  and 
it  would  seem  that  such  was  the  intention 
of  Congress  at  the  time  of  the  passage  of 
the  original  statute.  The  fact  that  this 
section  was  subsequently  enacted  is  not 
sufficient  to  prove  that  these  warrants 
were  not  assignable  before  its  passage. 
Johnson  v.  Fluetsch,  (1903)  176  Mo.  462, 
75  S.  W.  1005.  See  Burlington,  etc.,  R. 
Co.  f?.  Clingham,  (1876)  43  la.  306. 

But  although  an  assignment  after  the 
issuance  of  the  warrant  and  before  the 
issuance  of  the  patent  would  have  been 
good  under  R.  S.  sec.  2436  (see  infTa, 
p.  688),  such  an  assignment  would  have 
been  void  prior  to '  the  passage  of  that 
section  and  prior  to  the  passage  of  this 
section  (2414)  under  the  provisions  of 
the  Act  of  Sept.  28,  1850,  ch.  85,  (R.  S. 
sec.  2436,  infra,  p.  688).  And  the  title 
to   lands   located  under   such   an   assign- 
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ment  would  have  vested  in  the  warrantee 
and  not  in  the  assignee.     Johns  r.  War- 
ren, (1892)  85  la.  300,  52  N.  W.  230. 
Assignment  of  warrants  after  issuance. 

—  The  effect  of  this  section  when  taken 
in  connection  with  R.  S.  sec.  2436  (see 
infra,  p.  688)  is  to  make  certificates  of 
bounty  land  assignable  by  any  proper  in- 
strument executed  after  their  issuance, 
according  to  forms  to  be  prescribed  by 
the  Executive  Department,  but  to  render 
invalid  assignments  made  before  the  issu- 
ance of  the  warrants  or  certificates.  (1856) 
7  Op.  Atty.-Gen.  657. 

The  Porterfield  warrants  so-called  were 
assignable  under  the  provisions  of  this 
section.  McSorley  t;.  Hul,  (1891)  2  Wash. 
638,  27  Pac.  552. 

Form  of  assignment. —  "A  warrant  is 
a  chattel  only.  It  possesses  none  of  the 
qualities  of  negotiaole  paper.  The  law 
does  not  contemplate  it  as  assignable  by 
delivery,  or  blank  indorsement.  The  law 
supposes  every  assignment  to  be  filled  and 
made  complete."  Fort  v,  Wilson,  (1866) 
3  la.  153. 

Effect  of  noncompliance  with  forms  and 
regulations  for  assignments  and  locations. 

—  Where  the  locator  of  a  military  land 
warrant  locates  the  same  upon  public 
land,  and  subsequently  sells,  transfers 
and  assigns  his  certificate  of  location  to 
another  person  for  a  valuable  considera- 
tion, but  does  not  in  all  respects  follow 
the  forms  and  regulations  for  assignment 
of  land  warrants  and  locations,  as  pre- 
scribed by  the  commissioner  of  the  gen- 
eral land  office,  the  grantee  takes  the  in- 
terest and  estate  of  the  locator,  and  be- 
comes the  equitable  owner  thereof.  Stin- 
son  V.  Geer,  (1889)  42  Kan.  520,  22  Pac. 
586. 

Patentee  as  trustee  for  assignee. — ^''A 
certificate  of  entry  or  location  under  a 
military  land  warrant  vests  in  the  holder 
an  equitable  title  to  the  land,  and  gives 
him  a  right  to  the  patent  when  issued. 
If  the  holder  of  such  a  certificate  conveys 
the  land  or  assigns  the  certificate  before 
the  patent  issues  and  a  patent  is  after- 
ward issued  to  him,  he  becomes,  upon  the 
plainest  principles  of  equity,  a  trusteee 
for  the  person  to  whom  he  had  previously 
sold  or  assigned."  Gray  t\  Jones,  (W.  D. 
Mo.  1882)   14  Fed.  83. 

In  like  manner  one  who  makes  an  orig- 
inal entry  on  land  and  receives  a  patent 
after  it  has  been  located  by  the  assignee 
of  a  military  bounty  land  warrant,  holds 
the  title  in  trust  for  the  assignee.  John- 
son r.  Fluetsch,  176  Mo.  452,  75  S.  W. 
1005. 

Right  of  soldier  to  demand  warrant. — 
A  sufficient  assignment  of  the  certifi- 
cate of  location  fully  vests  the  assignee 
with  the  property  in  the  land  assigned 
and  he  is  clothed  with  all  the  rights  of 
the  original  owner.  The  legal  title  in 
the  United  States  before  the  patent  issues 


and  after  the  assignment  of  the  certifi- 
cate of  location  is  held  in  trust  for  the 
assignee.  Lockwood  v.  Kitteringham, 
(1875)  42  la.  257. 

Equities  of  assignee. — The  assignee  of 
a  warrant  has,  as  against  the  government, 
no  higher  equities  than  the  warrantee. 
Hence,  if  the  warrant  was  procured  on 
false  and  fraudulent  papers,  the  govern- 
ment is  not  estopped  to  deny  its  validity, 
though  the  assignee  is  a  purchaser  for 
value  and  without  notice  of  the  fraud. 
Bronson  v.  Kukuk,  (1874)  3  Dill.  490, 
4  Fed.  Gas.  No.  1,929,  distinguishing 
(1856)  7  Op.  Atty.-Gen.  657. 

"  By  act  of  Congress  of  March  22,  1862, 
the  certificates  of  locations  of  military 
land  warrants  were  made  assignable  ac- 
cording to  regulations  and  forms  pre- 
scribed by  the  commissioner  of  the  general 
land  office,  and  when  such  certificates  were 
assigned  in  conformity  with  those  forms 
and  regulations,  the  assignee  stood  in  the 
same  relation  to  the  United  States,  and 
held  the  same  right  and  title  under  the 
certificates  to  the  land  located,  as  diH  the 
original  purchaser  —  his  assignor  —  prior 
to  such  assignment,  and  the  patent  would 
issue  directly  to  the  assignee,  where  the 
certificates  were  forwarded  before  the 
patents  were  made  out."  SiUyman  t>. 
King,  (1873)  36  la.  207. 

Spurious  land  warrants. — ^A  land  war- 
rant fraudulently  obtained  from  the  Com- 
missioner of  Pensions  in  the  name  of  a 
person  decease  without  heirs  or  widow, 
or  of  a  fictitious  person,  is  a  mere  nullity, 
incapable  of  lawful  assignment,  and -may 
be  rejected  or  canceled  by  the  Commis- 
sioner of  Public  Lands.  But  when  the 
commissioner  has  duly  issued  a  military 
land  warrant,  valid  on  its  face,  to  a  person 
in  esse,  and  capable  of  assigning,  and  such 
warrant  has  passed  by  lawful  assignment 
to  a  bona  fide  purchaser  for  value  without 
notice,  the  government  cannot  cancel  such 
warrant  on  the  ground  that  the  commisr 
sioner  issued  it  in  misapprehension  or  on 
imperfect  or  false  evidence.  (1856)  7  Op. 
Atty.-Gen.  667. 

Taxation  by  state  before  issuance  of 
patent. —  Since  the  title  to  the  land  re- 
mains in  the  United'  ^ates  until  the  issu- 
ance of  the  patent,  it  is  not  subject  to 
taxation  by  the  state,  and  a  sale  for  state 
taxes  under  such  circumstances  is  void. 
Bronson  v.  Kukuk,  (1874)  3  Dill,  490,  4 
Fed.  Cas.  No.  1,929. 

And  where,  after  the  location  of  a 
bounty-land  warrant  by  the  assignee 
thereof  but  before  the  issuance  of  a  pat- 
ent, the  warrant  upon  which  the  location 
was  made  was  canceled  by  the  commis- 
sioner of  the  land  office  for  fraud  in  the 
assignment,  but  the  location  or  entry  itself 
was  not  set  aside,  it  was  held  that  the 
assignee  had  no  such  interest  in  the  land 
after  cancellation  of  the  warrant  as  ren- 
dered it  subject  to  taxaticm,  and  that  a 
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title  based  on  the  sale  of  the  land  for  state  in  cash  as  a  substitute  for  the  warrant, 

taxes  was  invalid  as  against  one  who  sub-  Durham  v.  Hussman,  ( IS^^)  88  la.  29,  55 

sequently  succeeded  to  the  assignee's  rights  N.  W.  11,  affirmed  in   (1897)    IffS  U.  S. 

and  acquired  a  patent  title  by  payment  144,  17  S.  Ot.  253,  41  U.  S.  (L.  ed.)  664. 

Sec.  241 5.  f  Warrants  located  at  $1.25 ;  excess  paid  in  cash.]  The  war- 
rants which  have  been  or  may  hereafter  be  issued  in  pursuance  of  law  may 
be  located  according  to  the  legal  subdivisions  of  the  public  lands  in  one  body 
upon  any  lands  of  the  United  States  subject  to  private  entry  at  the  time  of 
such  location  at  the  minimum  price.  When  such  warrant  is  located  on  lands 
which  are  subject  to  entry  at  a  greater  minimum  than  one  dollar  and 
twenty-five  cents  per  acre,  the  locator  shall  pay  to  the  United  States  in 
cash  the  difference  between  the  value  of  such  warrants  at  one  dollar  and 
twenty-five  cents  per  acre  and  the  tract  of  land  located  on.  But  where  such 
tract  is  rated  at  one  dollar  and  twenty-five  cents  per  acre,  and  does  not 
exceed  the  area  specified  in  the  warrant,  it  must  be  taken  in  full  satisfac- 
tion thereof.    [B.  8.] 

Act  of  March  22,  1852,  ch.  19, 10  Stat.  L.  S. 

Sec.  241 6.  [Claims  for  bounty  lands  in  virtue  of  certain  acts  named, 
etc.]  In  all  cases  of  warrants  for  bounty-lands,  issued  by  virtue  of  an  act 
approved  July  twenty-seven,  one  thousand  eight  hundred  and  forty-two, 
and  of  two  acts  approved  January  twenty-seven,  one  thousand  eight  hun- 
dred and  thirty-five,  therein  and  thereby  revised,  and  of  two  acts  to  the 
same  intent,  respectively,  approved  June  twenty-six,  eighteen  hundred  and 
forty-eight,  and  February  eight,  eighteen  hundred  and  fifty-four,  for  mili- 
tary services  in  the  revolutionary  war,  or  in  the  war  of  eighteen  hundred 
and  twelve  with  Great  Britain,  which  remained  unsatisfied  on  the  second 
day  of  July,  eighteen  hundred  and  sixty-four,  it  is  lawful  for  the  person  in 
whose  name  such  warrant  issued,  his  heirs  or  legal  representatives,  to  enter 
in  quarter-sections,  at  the  proper  local  land-office  in  any  of  the  States  or 
Territories,  the  quantity  of  the  public  lands  subject  to  private  entry  which 
he  is  entitled  to  under  such  warrant.    [B.  S.] 

Act  of  July  2,  1864,  ch.  226,  13  Stat.  U  378.' 

Sec.  2417.  [Same  subject.]  All  warrants  for  bounty-lands  referred 
to  in  the  preceding  section  may  be  located  at  any  time,  in  conformity  with 
the  general  laws  in  force  at  the  time  of  such  location.    [B,  S.] 

Act  of  July  2,  1864,  ch.  226,  13  Stat.  L.  379. 

Sec.  2418.  [Bounty  lands  for  soldiers  in  certain  wars.]  Each  of  the 
surviving,  or  the  widow  or  minor  children  of  deceased  commissioned  and 
noncommissioned  officers,  musicians,  or  privates,  whether  of  regulars,  volun- 
teers, rangers,  or  militia,  who  performed  military  service  in  any  regiment, 
company,  or  detachment,  in  the  service  of  the  United  States,  in  the  war  with 
Great  Britain,  declared  on  the  eighteenth  day  of  June,  eighteen  hundred 
and  twelve,  or  in  any  of  the  Indian  wars  since  seventeen  hundred  and 
ninety,  and  prior  to  the  third  of  March,  eighteen  hundred  and  fifty,  and 
each  of  the  commissioned  officers  who  was  engaged  in  the  military  service  of 
the  United  States  in  the  war  with  Mei^ico,  shall  be  entitled  to  lands  as  fol- 
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lows :  Those  who  engaged  to  serve  twelve  months  or  during  the  war,  and 
actually  served  nine  months,  shall  receive  one  hundred  and  sixty  acres,  and 
those  who  engaged  to  serve  six  months,  and  actually  served  four  months, 
shall  receive  eighty  acres,  and  those  who  engaged  to  serve  for  any  or  an 
indefinite  period,  and  actually  served  one  month,  shall  receive  forty  acres ; 
but  wherever  any  officer  or  soldier  was  honorably  discharged  in  consequence 
of  disability  contracted  in  the  service,  before  the  expiration  of  his  period  of 
service,  he  shall  receive  the  amount  to  which  he  would  have  been  entitled  if 
he  had  served  the  full  period  for  which  he  had  engaged  to  serve.  All  the 
persons  enumerated  in  this  section  who  enlisted  in  the  regular  army,  or 
were  mustered  in  any  volunteer  company  for  a  period  of  not  less  than 
twelve  months,  and  who  served  in  the  war  with  Mexico  and  received  an 
honorable  discharge,  or  who  were  killed  or  died  of  wounds  received  or  sick- 
ness incurred  in  the  course  of  such  service,  or  were  discharged  before  the 
expiration  of  the  term  of  service  in  consequence  of  wounds  received  or 
sickness  incurred  in  the  course  of  such  service,  shall  be  entitled  to  receive 
a  certificate  or  warrant  for  one  hundred  and  sixty  acres  of  land :  or  at  option 
Treasury  scrip  for  one  hundred  dollars  bearing  interest  at  six  per  cent, 
per  annum,  payable  semi-annually,  at  the  pleasure  of  the  Government.  In 
the  event  of  the  death  of  any  one  of  the  persons  mentioned  in  this  section 
during  service,  or  after  his  discharge,  and  before  the  issuing  of  a  certificate 
or  warrant,  the  warrant  or  scrip  shall  be  issued  in  favor  of  his  family  or 
relatives ;  first,  to  the  widow  and  his  children ;  second,  his  father ;  third,  his 
mother;  fourth,  his  brothers  and  sisters.     [JB.  S.] 

Act  of  Feb.  11,  1847,  ch.  8,  9  Stat.  L.  125,  126;  Act  of  Sept.  28,  1850,  ch.  85>  9 
Stat.  L.  520. 


In  general. —  A  Boldier  who  has  rendered 
the  required  service  has  a  legal  right  to 
demand  the  issuance  of  a  warrant  for  his 
bounty  land,  and  the  proper  officers  of 
the  government  are  not  only  authorized, 
but  bound,  by  law  to  issue  the  warrant. 
(1851)  5  Op.  Atty.-Gen.  387. 

Nature  of  certificate  issued  under  this 
section. —  A  certificate  issued  under  this 
section  is  not  a  right  to  demand  money, 
but  is  merely  a  right  to  locate  the  war- 
rant on  anv  quarter-section  of  land  sub- 
ject to  private  entry.  (1881)  17  Op. 
Atty.-Gen.  157. 

Value  of  land  subject  to  location. —  This 
section  waa  intended  to  operate  on  the 
public  lands  which  were  subject  to  sale 
at  the  minimum  price,  and  did  not  author- 
ize locations  of  land  warranty  on  lands  the 
^rice  of  which  was  fixed  at  $2  per  acre 
by  the  Act  of  Aug.  3,  1846.  (1848)  4  Op. 
Atty.-Oen.  714. 

Issuance  of  several  warrants  on  same 
claim. —  Not  more  than  one  warrant  can 
be  lawfully  issued  on  a  soldier's  claim  for 
bounty  land.  If  through  mistake  or  fraud 
more  than  one  warrant  is  issued  on  the 
same  claim,  the  ofiicer  at  fault  will  have 
transcended  his  authority  and  performed 
an  act  having  no  legal  validity.  The  issu- 
ance of  the  first  warrant  must  be  held  to 
have  executed  the  law  and  fully  satisfied 


the  soldier's  claim.  Hence  all  land  war- 
rants for  bounty  land,  subsequent  to  the 
one  first  issued  on  the  claim,  are  null 
and  void.     (1861)  5  Op.  Atty.-Gen.  387. 

Volunteer  honorably  discharged  before 
expiration  of  enlistment. —  A  volunteer 
soldier  who  enlisted  in  the  army  in  1846 
for  the  term  of  five  years,  and  served  un- 
til 1849,  when,  in  consequence  of  the  re- 
duction of  the  army  after  the  termination 
of  the  war  with  Mexico,  he  was  honorably 
discharged  against  his  own  wishes,  was 
held  to  be  entitled  to  the  bounty  land  pro- 
vided by  this  section.  (1849)  5  Op.  Atty.- 
Gen.  147. 

But  it  was  held  that  a  soldier  who  en- 
listed during  the  war  with  Mexico  for 
twelve  months,  but  who,  without  having 
been  wounded  or  sick,  was  honorably  dis- 
charged, was  not  entitled  to  bounty  land 
under  this  Act,  where  there  waa  a  pre- 
sumption from  the  statement  of  the  case 
made  to  the  Attorney-General  that  tlie 
claimant  voluntarily  withdrew  from  the 
service  before  the  expiration  of  the  twelve 
months  for  which  he  had  enlisted.  ( 184S ) 
4  Op.  Atty.-Gen.  718. 

Volunteer  discharged  before  performing 
warlike  duty. —  Where  a  volunteer  was 
regularly  mustered  into  service  for  the 
war  witli  Mexico,  but  was  honorably  dis- 
charged before  marching  te  the  seat  of 
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war  or  performing  any-  warlike  duty,  it 
was  held  that  he  was  entitled  to  bounty 
land  under  this  section.  (1852)  5  Op. 
Atty.-Gen.  617. 

Seamen  or  mazines  not  entitled  to 
bovnty  land.—  The  Act  of  Sept.  28,  1850, 
9  Stat.  L.  920,  appears  not  to  have  been 
considered  sufficient  to  describe  seamen  or 
marines,  and  accordingly  Congress  by  the 
Act  of  March  3,  1855,  10  Stat.  L.  701, 
gave  a  similar  bounty  to  the  officers  and 
privates  of  the  navy  and  marines.  In  re 
Bailey,  (1872)  2  Sawy.  200,  2  Fed.  Cas. 
No.  728. 

Devise  of  claim  before  issuance  of  war- 
rant.—  Soldiers  entitled  to  bounty  land, 
but  who  have  not  received  warrante  there- 
for, have  no  authority  to  dispose  of  their 
rights  to  such  land  or  scrip  by  will,  as 
the  statute  expressly  provides  *a  method 
for  the  disposition  of  the  claim  and  the 
issuance  of  the  warrant  in  the  event  of 
the  soldier's  death  before  the  warrant  is 
isHPued.      (1850)    5  Op.  Atty.-Gcn.   237. 

A  soldier's  home  is  not  entitled  to 
bounty-land  warrants  belonging  to  the 
estates  of  deceased  soldiers  which  remain 


unclaimed  for  the  period  of  three  vears 
after  their  decease.  (1881)  17  Op.  Atty.- 
Gen.  157. 

Minor  children. —  The  Act  of  September 
28,  1850,  does  not  vest  the  right  to  a 
warrant  for  bounty  land  in  the  child  of  a 
minor  before  his  or  her  claim  is  filed,  but 
minor  children,  bom  after  the  date  of  the 
Act,  are  included  in  it.  The  date  of  appli- 
cation under  this  Act  is  the  one  at  ^'hich 
a  person  claiming  as  a  minor  must  be 
shown  to  have  been  under  full  age;  and 
where  this  is  established,  the  right  of  the 
claimant  will  not  be  defeated  by  attaining 
his  or  her  majority  before  the  case  is 
finally  disposed  of.  (1860)  9  Op.  Atty.- 
Gen.  427. 

Election  to  take  scrip. —  Discharged 
soldiers  who  have  once  elected  to  take 
treasury  scri^  inatead  of  bounty  lands, 
and  have  obtained  the  requisite  certificate 
therefor  from  the  commissioner  of  nen- 
8i<ms,  cannot  afterwards  be  permitted  to 
surrender  such  scrip  and  obtain  a  warrant 
for  lands  instead.  (1847)  4  Op.  Atty.- 
Gen.  642. 


Sec  2419.  [Certain  elasses  of  persoiu  in  fhe  Itezican  war,  fheir 
widows,  etc.,  entitled  to  forty  acres.]  The  persons  enumerated  in  the  pre- 
ceding section  received  into  service  after  the  commencement  of  the  war 
with  Mexico,  for  less  than  twelve  months,  and  who  served  such  term,  or 
were  honorably  discharged  are  entitled  to  receive  a  certificate  or  warrant 
for  forty  acres,  or  scrip  for  twenty-five  dollars  if  preferred,  and  in  the 
event  of  the  death  of  such  person  during  service,  or  after  honorable  dis- 
charge before  the  eleventh  of  February,  eighteen  hundred  and  forty-seven, 
the  warrant  or  scrip  shall  issue  to  the  wife,  child,  or  children,  if  there  be 
any,  and  if  none,  to  the  father,  and  if  no  father,  to  the  mother  of  such 
soldier.     [B.  8.] 

Act  of  Feb.  11,  1847,  eh.  8,  9  Stat.  L.  126. 


Sec.  242(X  [Militia  and  volnnteers  in  service  since  1812.]  Where  the 
militia,  or  volunteers,  or  State  troops  of  any  State  or  Territory,  subsequent 
to  the  eighteenth  day  of  June,  eighteen  hundred  and  twelve,  and  prior  to 
March  twenty-second,  eighteen  hundred  and  fifty-two,  were  called  into 
service,  the  oflScers  and  soldiers  thereof  shall  be  entitled  to  all  the  benefits  of 
section  two  thousand  four  hundred  and  eighteen  upon  proof  of  length  of 
service  as  therein  required.    [B.  S.] 

Act  of  March  22,  1862,  eh.  19,  10  Stat.  L.  4. 

Sec.  2421 .  [Persons  not  entitled  under  preceding  sections.]  No  person 
shall  take  any  benefit  under  the  provisions  of  the  three  preceding  sections, 
if  he  has  received,  or  is  entitled  to  receive,  any  military  land-bounty  under 
any  act  of  Congress  passed  prior  to  the  twenty-second  March,  eighteen  hun- 
dred and  fifty-two.    [R,  8.] 

Act  of  Sept.  28,  1850,  ch.  85,  9  Stat.  L.  520. 
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Sec.  2422.  [Period  of  captivity  added  to  actual  service.]  The  period 
during  which  any  oflScer  or  soldier  remained  in  captivity  with  the  enemy 
shall  be  estimated  and  added  to  the  period  of  his  actual  service,  and  the 
person  so  retained  in  captivity  shall  receive  land  under  the  provisions  of 
sections  twenty-four  hundred  and  eighteen  and  twenty-four  hundred  and 
twenty,  in  the  same  manner  that  he  would  be  entitled  in  case  he  had  entered 
the  service  for  the  whole  term  made  up  by  the  addition  of  the  time  of  his 
captivity,  and  had  served  during  such  term.     [B,  S,] 

Act  of  Sept.  28,  1850,  ch.  85,  9  Stat.  L.  520. 

R.  S.  sees.  2418  and  2420,  mentioned  in  the  text,  are  given  supra,  pp.  681,  683. 

Sec.  2423.  [Warrant  and  patent  to  issue,  when.]  Every  person  toe 
whom  provision  is  made  by  sections  twenty-four  hundred  and  eighteen  and 
twenty-four  hundred  and  twenty  shall  receive  a  warrant  from  the  Depart- 
ment of  the  Interior  for  the  quantity  of  land  to  which  he  is  entitled ;  and, 
upon  the  return  of  such  warrant,  with  evidence  of  the  location  thereof 
having  been  legally  made  to  the  General  Land-Office,  a  patent  shall  be 
issued  therefor.    [B.  S.] 

Act  of  Sept.  28,  1850,  ch.  85,  9  Stat.  L.  520. 

R.  S.  sees.  2418  and  2420,  mentioned  in  the  text,  are  given  supra,  pp.  681,  683. 

Sec.  2424.  [Widows  of  persons  entitled.]  In  the  event  of  the  death  of 
any  person,  for  whom  provision  is  made  by  sections  twenty-four  hundred 
and  eighteen  and  twenty-four  hundred  and  twenty,  and  who  did  not  receive 
bounty-land  for  his  services,  a  like  warrant  shall  issue  in  favor  of  his  widow, 
who  shall  be  entitled  to  one  hundred  and  sixty  acres  of  land  in  case  her 
husband  was  killed  in  battle;  nor  shall  a  subsequent  marriage  impair  the 
right  of  any  widow  to  such  warrant,  if  she  be  a  widow  at  the  time  of  making 
her  application.    [B.  8,] 

Act  of  Sept.  28,  1850,  ch.  85,  9  Stat.  L.  520. 

R.  S.  sees.  2418  and  2420,  mentioned  in  the  text,  are  given  supra,  pp.  681,  683. 

Sec.  2425.  [Additional  bounty  lands,  etc.]  Each  of  the  surviving 
persons  specified  in  the  classes  enumerated  in  the  following  section,  who  has 
served  for  a  period  of  not  less  than  fourteen  days,  in  any  of  the  wars  in 
which  the  United  States  have  been  engaged  since  the  year  seventeen  hun- 
dred and  ninety,  and  prior  to  the  third  day  of  March,  eighteen  hundred  and 
fifty-five,  shall  be  entitled  to  receive  a  warrant  from  the  Department  of  the 
Interior,  for  one  hundred  and  sixty  acres  of  land ;  and,  where  any  person 
so  entitled  has,  prior  to  the  third  day  of  March,  eighteen  hundred  and 
fifty-five,  received  a  warrant  for  any  number  of  acres  less  than  one  hundred 
and  sixty,  he  shall  be  allowed  a  warrant  for  such  quantity  of  land  only  as 
will  make,  in  the  whole,  with  what  he  may  have  received  prior  to  that  date, 
one  hundred  and  sixty  acres.    [B.  S,] 

Act  of  March  3,  1855,  ch.  207,  10  Stat.  L.  701,  702. 

Volunteers  in  an  Indian  war. —  Where  volunteer   who  was  not  mustered    in    or 

a  brigadier-general  of  the  United  States  regularly  enlisted,  but  who  served  pursu- 

army  commanding  the  department  of  New  ant  to  the  call  upward  of  fourteen  days, 

Mexico    called    out    volunteers    to    serve  was  entitled  to  the  benefit  of  this  section, 

against  the  Indians,  it  was  held  that  a  The  court  said  that  the  troops  called  into 
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the  military  service  to  serve  against  the 
Indians  were  equally  entitled  with  other 
troops  to  the  benefit  of  this  section  and 
of  the  various  similar  Acts  of  Congress, 
though  there  may  have  been  no  formal 
declaration  of  war  by  Congress  nor  any 
public  official  proclamation  of  its  exist- 
ence by  the  President  of  the  United  States, 
M  the  means  taken  to  suppress  the  dis- 


turbance and  reduce  the  Indians  to  sub- 
mission constituted  what  was  known  in 
common  parlance^  as  well  as  in  legal 
enactments,  as  an  "  Indian  war."  Alire 
V.  U.  S.,  (1866)  1  Ot.  CI.  233,  reversed 
on  jurisdictional  grounds  in  (186^)  6 
Wall.  573,  18  U.  S.  (L.  ed.)  ^47.  Compare 
dissenting  opinion  of  Loring,  J.,  (1866)  2 
Ct.  CI.  &90. 


Sec.  2426.  [Glasses  under  last  section  specified.]  The  classes  of  per- 
sons embraced  as  beneficiaries  under  the  preceding  section,  are  as  follows, 
namely :  i 

First.  Commissioned  and  non-commissioned  officers,  musicians,  and  pri- 
vates, whether  of  the  regulars,  volunteers,  rangers,  or  militia,  who  were 
regularly  mustered  into  the  service  of  the  United  States. 

Second.  Commissioned  and  non-commissioned  officers,  seamen,  ordinary 
seamen,  flotilla-men,  marines,  clerks,  and  landsmen  in  the  Navy, 

Third.  Militia,  volunteers,  and  State  troops  of  any  State  or  Territory, 
called  into  military  service,  and  regularly  mustered  therein,  and  whose 
services  have  been  paid  by  the  United  States. 

Fourth.  Wagon-masters  and  teamsters  who  have  been  employed  under 
the  direction  of  competent  authority,  in  time  of  war,  in  the  transportation 
of  military  stores  and  supplies. 

Fifth.  Officers  and  soldiers  of  the  revolutionary  war,  and  marines,  sea- 
men, and  other  persons  in  the  naval  service  of  the  United  States  during  that 
war. 

Sixth.  Chaplains  who  served  with  the  Army. 

Seventh.  Volunteers  who  served  with  the  armed  forces  of  the  United 
States  in  any  of  the  wars  mentioned,  subject  to  military  orders,  whether 
regularly  mustered  into  the  service  of  the  United  States  or  not.     [R.  8.] 

Act  of  March  3,  1856,  ch.  207,  10  Stat.  L.  701;  Act  of  May  14,  1866,  ch.  26,  11 
Stat  K  8,  9. 


Service  sabsequent  to  passage  of  tbis 
section. —  Military  services  in  the  prosecu- 
tion of  a  war,  subject  to  the  Act  of  March 
3,  1855,  10  St.  L.  701,  and  prior  to  the 
Act  of  May  14,  1866,  11  Stat.  L.  8,  en- 
titled the  soldier  so  serving  to  a  land 
warrant.  Such  .  services  were  embraced 
•nthin  the  terms  employed  by  the  latter 
law.  It  was  not  necessary  that  the  soldier 
should  have  been  mustered  in  or  formally 
t-nlisted,  provided  he  served  with  the 
armed  forces  of  the  United  States  subject., 
to  military  orders  for  the  space  of  four-  * 
teen  days.  Alire  f?.  U.  S.,  (1865J  1  a. 
CI.  233,  reversed  on  jurisdictional  grounds 


in  (1868)  6  WaH.  573,  18  U.  S.  (L.  ed.) 
947.  Compare  dissenting  opinion  of  Lor- 
ing, J.,  (1866)  2  Ct.  CI.  590. 

Militia  serving  under  authority  of  state. 
—  This  section  includes  not  only  militia 
or  volunteers  whose  military  service  was 
performed  under  the  general  command  of 
the  United  States  and  in  time  of  war, 
but  also  such  as  rendered  military  service 
whether  in  time  of  war  or  not,  and 
whether  tmder  the  immediate  authority 
of  the  United  States  or  of  a  state  or  ter- 
ritory, but  who  were  paid  for  such  service 
by  the  United  States.  (1855)  7  Op.  Atty.- 
6en.  606. 


Sec  2427.  [What  classes  of  persons  entitled  under  section  2425  with- 
out regard  to  length  of  service.]  The  following  class  of  persons  are 
included  as  beneficiaries  under  section  twenty-four  hundred  and  twenty- 
five,  without  regard  to  the  length  of  service  rendered. 

First.  Any  of  the  classes  of  persons  mentioned  in  section  twenty-four 
hundred  and  twenty-six  who  have  been  actually  engajrcd  in  any  battle  in 
any  of  the  wars  in  whieh  this  country  has  been  engaged  since  seventeen 
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hundred  and  ninety,  and  prior  to  March  third,  eighteen  hundred  and  fifty- 
five. 

Second.  Those  volunteers  who  served  at  the  invasion  of  Plattsburgh,  in 
September,  eighteen  hundred  and  fourteen. 

Third.  The  volunteers  who  served  at  the  battle  of  King's  Mountain,  in 
the  revolutionary  war. 

Fourth.  The  volunteers  who  served  at  the  battle  of  Nickojack  against  the 
confederate  savages  of  the  South. 

Fifth.  The  volunteers  who  served  at  the  attack  on  Lewistown,  in  Dela- 
ware, by  the  British  fleet,  in  the  war  of  eighteen  hundred  and  twelve. 
[B.  S.] 

Act  of  March  3,  1856,  ch.  207,  10  Stat.  L.  702. 

Sec.  2428.  [Widows  and  children  of  persons  entitled  under  section 
2426.]  In  the  event  of  the  death  of  any  person  who  would  be  entitled  to  a 
warrant,  as  provided  in  section  twenty-four  hundred  and  twenty-five,  leav- 
ing a  widow,  or,  if  no  widow,  a  minor  child,  such  widow  or  such  minor  child 
shall  receive  a  warrant  for  the  same  quantity  of  land  that  the  decedent 
would  be  entitled  to  receive,  if  living  on  the  third  day  of  March,  eighteen 
hundred  and  fifty-five.    [B.  8,] 

Act  of  March  3,  1866,  ch.  207,  10  Stat.  L.  702. 

R.  S.  sec.  2426,  mentioned  in  the  text,  is  given  supra,  p.  684. 


Minor's  right  vests  on  filing  of  claim. 
—  The  Act  does  not  vest  the  right  to  the 
warrant  for  bounty  land  in  the  minor 
child  before  his  or  her  claim  is  filed. 
(1860)  9  Op.  Atty.-Gen.  427. 

Date  at  which  minority  must  have 
existed. —  The  date  of  the  application  is 
the  one  at  which  the  person  claiming  as  a 
minor  must  be  shown  to  have  been  under 


full  age ;  and  where  this  is  established  the 
right  of  the  claimant  will  not  be  defeated 
by  attaining  his  or  her  majority  before 
the  case  is  finally  disposed  of.  (1860) 
9  Op.  Atty.-Gen.  427. 

Minor  children  bom  after  the  date  of 
the  Act  are  included  within  its  provisions. 
(1860)   9  Op.  Atty.-Gen.  427. 


Sec.  2429.  [Subsequent  marriage  of  widow.]  A  subsequent  marriage 
shall  not  impair  the  right  of  any  widow,  under  the  preceding  section,  if  she 
be  a  widow  at  the  time  of  her  application.    [JS.  S.\ 

Act  of  March  3,  1855,  ch.  207,  10  Stat.  L..702. 

Sec.  2430.  [Minors  under  section  2428.]  Persons  within  the  age  of 
twenty-one  years  on  the  third  day  of  March,  eighteen  hundred  and  fifty- 
five,  shall  be  considered  minors  within  the  intent  of  section  twenty-four 
hundred  and  twenty-eight.     [B.  S.] 

Act  of  March  3,  1855,  ch.  207,  10  Stat.  L.  702. 

Sec.  2431.  [Proof  of  service.]  Where  no  record  of  evidence  of  the 
service  for  which  a  warrant  is  claimed  exists,  parol  evidence  may  be  admit- 
ted to  prove  the  service  performed,  under  such  regulations  as  the  Commis- 
sioner of  Pensions  may  prescribe.    [B.  /S.] 

Act  of  March  3,  1855,  ch.  207,  IQ  Stat.  L.  702;  Act  of  May  14,  1856,  ch.  26,  11 
Stat.  L.  8. 

Sec.  2432.  [Former  evidence  of  right  to  bounty  land  to  be  received  in 
certain  cases.]    Where  certificate  or  a  warrant  for  bounty-land  for  any 
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less  quantity  than  one  hundred  and  sixty  aerea  has  been  issued  to  any  offi- 
cer or  soldier,  or  to  the  widow  or  minor  child  of  any  officer  or  soldier,  the 
evidence  upon  which  such  certificate  or  warrant  was  issued  shall  be  received 
to  establish  the  service  of  such  officer  or  soldier  in  the  application  of  him- 
self, or  of  his  widow  or  minor  child,  for  a  warrant  for  so  much  land  as  may 
be  required  to  make  up  the  full  sum  of  one  hundred  and  sixty  acres,  to 
which  he  may  be  entitled  under  the  preceding  section,  on  proof  of  the 
identity  of  such  officer  or  soldier,  or,  in  case  of  his  death,  of  the  marriage 
and  identity  of  his  widow,  or,  in  case  of  her  death,  of  the  identity  of  his 
minor  child.  But  if,  upon  a  review  of  such  evidence,  the  Commissioner  of 
Pensions  is  not  satisfied  that  the  former  warrant  was  properly  granted,  he 
may  require  additional  evidence,  as  well  of  the  term  as  of  the  facts  of 
service.    [B.  8,] 

Act  of  May  14,  1S56,  ch.  26,  11  Stat.  L.  8. 

Sec.  2433.  [Allowance  of  time  of  service  for  distance  from  home  to 
place  of  muster  or  diBcharge.]  When  any  company,  battalion,  or  regi- 
ment, in  an  organized  form,  marched  more  than  twenty  miles  to  the  place 
where  they  were  mustered  into  the  service  of  the  United  States,  or  were 
discharged  more  than  twenty  miles  from  the  place  where  such  company, 
battalion,  or  regiment  was  organized,  in  all  such  cases,  in  computing  the 
length  of  service  of  the  officers  and  soldiers  of  any  such  company,  battalion, 
or  r^ment,  there  shall  be  allowed  one  day  for  every  twenty  miles  from 
the  place  where  the  company,  battalion,  or  regiment  was  organized  to  the 
place  where  the  same  was  mustered  into  the  service  of  the  United  States, 
and  one  day  for  every  twenty  miles  from  the  place  where  such  company, 
battalion,  or  regiment  was  discharged,  to  the  place  where  it  was  organized, 
and  from  whence  it  marched  to  enter  the  service,  provided  that  such  march 
was  in  obedience  to  the  command  or  direction  of  the  President,  or  some 
general  officer  of  the  United  States,  commanding  an  army  or  department, 
or  the  chief  executive  <^cer  of  the  State  or  Territory  by  which  such  com- 
pany, battalion,  or  regiment  was  called  into  service.     [B.  S.] 

Act  of  May  14,  1856,  ch.  26,  11  Stat.  L.  9;  Act  of  March  22,  1852,  ch.  19,  10  Stat.  L.  4. 

Sec  2434.  [Indians'  included.]  The  provisions  of  all  the  bounty-land 
laws  shall  be  extended  to  Indians,  in  the  same  manner  and  to  the  same 
extent  as  to  white  persons.     [R.  8.] 

Act  of  March  3,  1S55,  ch.  207,  10  Stat.  L.  702. 

Sec.  2435.  [Former  evidence  of  right  to  a  pension  to  be  received  in 
certain  cases  on  application  for  bounty  land.]  Where  a  pension  has  been 
granted  to  any  officer  or  soldier,  the  evidence  upon  which  such  pension  was 
granted  shall  be  received  to  establish  the  service  of  such  officer  or  soldier 
in  his  application  for  bounty-land ;  and  upon  proof  of  his  identity  as  such 
pensioner,  a  warrant  may  be  issued  to  him  for  the  quantity  of  land  to  which 
he  is  entitled;  and  in  case  of  the  death  of  such  pensioned  officer  or  soldier, 
his  widow  shall  be  entitled  to  a  warrant  for  the  same  quantity  of  land  to 
which  her  husband  would  have  been  entitled,  if  living,  upon  proof  that  she 
is  such  widow;  and  in  case  of  the  death  of  sach  officer  or  soldier,  leaving  a 
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minor  child  and  no  widow,  or  where  the  widow  may  have  deceased  before 
the  issuing  of  any  warrant,  such  minor  child  shall  be  entitled  to  a  warrant 
for  the  same  quantity  of  land  as  the  father  would  have  been  entitled  to 
receive  if  living,  upon  proof  of  the  decease  of  father  and  mother.  But  if, 
upon  a  review  of  such  evidence,  the  Commissioner  of  Pensions  is  not  satis- 
fied that  the  pension  was  properly  granted,  he  may  require  additional 
evidence,  as  well  of  the  term  as  of  the  fact  of  service.     [B.  8.] 

Act  of  May  14,  1856,  ch.  26,  11  Stat.  L.  8. 


Sec.  2436.  [Sales,  mortgages,  letters  of  attorney,  etc.,  made  before 
issue  of  warrant  to  be  void.]  All  sales,  mortgages,  letters  of  attorney,  or 
other  instruments  of  writing,  going  to  affect  the  title  or  claim  to  any  war- 
rant issued,  or  to  be  issued,  or  any  land  granted,  or  to  be  granted,  under 
the  preceding  provisions  of  this  chapter,  made  or  executed  prior  to  the 
issue  of  such  warrant,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever;  nor  shall  such  warrant,  or  the  land  obtained  thereby,  be  in 
anywise  affected  by,  or  charged  with,  or  subject  to,  the  payment  of  any 
debt  or  claim  incurred  by  any  ofiicer  or  soldier,  prior  to  the  issuing  of  the 
patent.     [R.  8.] 


Act  of  Sept.  28,  1850,  ch.  86,  9  Stat  L.  621. 


Traffic  in  soldiers'  claims  iUegal. — 
Where  a  partnership  was  engaged  in  the 
business  of  buying  up  soldiers'  claims 
before  the  issuance  of  scrip  or  land  war- 
rants, it  was  held  that  the  traffic  was 
illegal  under  the  provisions  of  the  ninth 
section  of  the  Act  of  Feb.  11,  1847,  the 
main  object  of  which  wfts  to  protect  the 
soldier  sgainst  improvident  contracts. 
Brooks  t\  Martin,  (1864)'  2  Wall.  70,  17 
U.  S.  (L.  ed.)  732. 

Soldier's  bounty  claim. —  This  section 
prohibits  the  devise  of  a  soldier's  bounty 
claim  before  the  issuance  of  the  warrant. 
(1850)   5  Op.  Atty.-Gen.  237. 


A  contract  for  the  assignment  of  a  land 
warrant  is  included  in  the  words  '*  or 
other  instruments."  Moore  i*.  Mills, 
(1868)    6  Sneed    (Tenn.)    461. 

Deed. — Where  land  was  located  under  a 
military  land  warrant  issued  under  the 
Act  of  Congress  of  May  6,  1812,  a  deed  of 
it  executed  prior  to  the  issue  of  the 
patent  was  held  invalid.  Stephenson  v. 
Wilson,  (1875)   37  Wis.  482. 

Sale  prior  to  issue  of  patent. — A  party 
to  whom  a  warrant  for  land  has  issued, 
may  bargain  or  convey  the  same  before 
the  patent  has  issued.  Dyke  v.  McVey, 
(1864)   16  111.  41. 


Sec.  2437.  [Warrants  to  be  located  free  of  expense  by  Commissioner 
of  Land-Office,  etc.]  It  shall  be  the  duty  of  the  Co)nmissioner  of  the  Gen- 
eral Land-Office,  under  such  regulations  as  may  be  prescribed  by  the  Sec- 
retary of  the  Interior,  to  cause  to  be  located,  free  of  expense,  any  warrant 
which  the  holder  may  transmit  to  the  General  Land-Office  for  that  purpose, 
in  such  State  or  land-district  as  the  holder  or  warrantee  may  designate,  and 
upon  good  farming-land,  so  far  as  the  same  can  be  ascertained  from  the 
maps,  plats,  and  field-notes  of  the  surveyor,  or  from  any  other  information 
in  the  possession  of  the  local  office,  and,  upon  the  location  being  made,  the 
Secretary  shall  cause  a  patent  to  be  transmitted  to  such  warrantee  or  holder. 
[R.  8.] 

Act  of  Sept.  28,  1860,  ch.  86,  9  Stat.  L.  621. 


Sec.  2438.  [Deserters  not  entitled  to  bounty  land.]  No  person  who 
has  been  in  the  military  service  of  the  United  States  shall,  in  any  case, 
receive  a  bounty-land  warrant  if  it  appears  by  the  muster-rolls  of  his  regi- 
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ment  or  corps  that  he  deserted  or  was  dishonorably  discharged  from  serv- 
ice.. [R.8.] 

Act  of  Sept.  28,  1850,  ch.  85,  9  Stat.  L.  620;  Act  of  March  3,  1856,  ch.  207,  10  Stat. 
L  701. 

The  widow  of  a  person  registered  as  a  the  charge  of  desertion  is  disproved.  U. 
deserter  on  the  rolls  of  the  war  depart-  S.  v.  Snow,  (1877)  2  Flipp.  1,  27  Fed. 
ment  is  not  entitled  to  bounty  lands  until       Cas.  No.  16,350. 

Sec.  2439.  [Lost  warrants,  provisions  for.]  When  a  soldier  of  the 
Regular  Army,  who  has  obtained  a  military  land-warrant,  loses  the  same, 
or  such  warrant  is  destroyed  by  accident,  he  shall,  upon  proof  thereof  to 
the  satisfaction  of  the  Secretary  of  the  Interior,  be  entitled  to  a  patent  in 
like  manner  as  if  the  warrant  was  produced.     [JR.  8.] 

Act  of  April  27,  1816,  ch.  127,  3  Stat.  L.  317. 

Sec.  2440.    [Discharges,  amissions,  and  loss  of,  provided  for.]    In  all 

cases  of  discharge  from  the  military  service  of  the  United  States  of  any 
soldier  of  the  Begular  Army,  when  it  appears  to  the  satisfaction  of  the 
Secretary  of  War  that  a  certificate  of  faithful  services  has  been  omitted  by 
the  neglect  of  the  discharging  officer,  by  misconstruction  of  the  law,  or  by 
any  other  neglect  or  casualty,  such  omission  shall  not  prevent  the  issuing 
of  the  warrant  and  patent  as  in  other  cases.  And  when  it  is  proved  that 
any  soldier  of  the  Regular  Army  has  lost  his  discharge  and  certificate  of 
faithful  service,  the  Secretary  of  War  shall  cause  such  papers  to  be  fur- 
nished such  soldier  as  will,  entitle  him  to  his  land-warrant  and  patent, 
provided  snch  measure  is  justified  by  the  time  of  his  enlistment,  the  period 
of  service,  and  the  report  of  some  officer  of  the  corps  to  which  he  was 
attached.    [R.  8.] 

Act  of  April  27,  1816,  ch.  127,  3  Stat.  L.  317. 

Sec.  2441 .  [New  warrant  issued  in  lien  of  lost  warrant.]  Whenever 
it  appears  that  any  certificate  or  warrant,  issued  in  pursuance  of  any  law 
granting  bounty-land,  has  been  lost  or  destroyed,  whether  the  same  has 
been  sold  and  assigned  by  the  warrantee  or  not,  the  Secretary  of  the  Inte- 
rior is  required  to  cause  a  new  certificate  or  warrant  of  like  tenor  to  be 
issued  in  lieu  thereof;  which  new  certificate  or  warrant  may  be  assigned, 
located,  and  patented  in  like  manner  as  other  certificates  or  warrants  for 
bounty-land  are  now  authorized  by  law  to  be  assigned,  located,  and. 
patented ;  and  in  all  cases  where  warrants  have  been,  or  may  be,  re-issued, 
the  original  wai:rant,  in  whosoever  [sic]  hands  it  may  be,  shall  be  deemed 
and  held  to  be  null  and  void,  and  the  assignment  thereof,  if  any  there  be, 
fraudulent;  and  no  patent  shall  ever  issue  for  any  land  located  therewith, 
unless  such  presumption  of  fraud  in  the  assignment  be  removed  by  due 
proof  that  the  same  was  executed  by  the  warrantee  in  good  faith  and  for 
a  valuable  consideration.     [B.  S.] 

Act  of  June  23,  1860,  ch.  203,  12  Stat.  L.  90. 

lasvance  of  duplicate' warrant  as  render-  of   8uch  duplicate   warrant   is  valid   as 

ing    original    void. —  Where    a    duplicate  against  one  claiming  under  the  original 

▼arrant  is  issued  after  the  loss  of  the  warrant,  in  the  absence  of  due  proof  that 

original,  a  patent  issued  to  the  purchaser  he  received  the  original  bjr  an  ussignment 
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from  the  warrantee  executed  in  good  faith  renders  the  original  void  and  raises  the 

and  for  a  valuable  consideration,  as  the  presumption  of  fraud  in  the  assignment, 

making  of  such  proof  is  essential  to  pre-  boyd  v.  Mammoth  Spring  Imp.,  etc.,  Co., 

vent  the  operation  of  this  section  which  (1896)  137  Mo.  482,  38  S.  W.  9«4. 

Sec.  2442.  [Begulations  by  Secretary  of  Interior.]  The  Secretary  of 
the  Interior  is  required  to  prescribe  such  regulations  for  carrying  the  pre- 
ceding section  into  effect  as  he  may  deem  necessary  and  proper  in  order  to 
protect  the  Government  against  imposition  and  fraud  by  persons  claiming 
the  benefit  thereof;  and  all  laws  and  parts  of  laws  for  the  punishment  of 
frauds  against  the  United  States  are  made  applicable  to  frauds  under  that 
section.    [R.  8.] 

Act  of  June  23,  1860,  ch.  203,  12  Stat.  L.  91, 

Sec.  2443.  [Mode  of  issuing  patents  to  the  heirs  of  persons  entitled  to 
bounty  lands.]  In  all  cases  where  an  officer  or  soldier  of  the  revolutionary 
war,  or  a  soldier  of  the  war  of  eighteen  hundred  and  twelve,  was  entitled  to 
bounty-land,  has  died  before  obtaining  a  patent  for  the  land,  and  where 
application  is  made  by  a  part  only  of  the  heirs  of  such  deceased  officer  or 
soldier  for  such  bounty-land,  it  shall  be  the  duty  of  the  Secretary  of  the 
Interior  to  issue  the  patent  in  the  name  of  the  heirs  of  such  deceased  officer 
or  soldier,  without  specifying  each;  and  the  patent  so  issued  in  the  name 
of  the  heirs,  generally,  shall  inure  to  the  benefit  of  the  whole,  in  such  por- 
tions as  they  are  severally  entitled  to  by  the  laws  of  descent  in  the  State 
or  Territory  where  the  officer  or  soldier  belonged  at  the  time  of  his  death. 
[R.  8,] 

Act  of  March  3,  1843,  Res.  7,  6  Stat.  L.  660. 

Sec.  2444.  [Death  of  claimant  after  establishing  right  and  before  issu- 
ing of  warrant.]  When  proof  has  been  or  hereafter  is  filed  in  the  Pension- 
Office,  during  the  life-time  of  a  claimant,  establishing,  to  the  satisfaction 
of  that  office,  his  right  to  a  warrant  for  military  services,  and  such  warrant 
has  not  been,  or  may  not  be,  issued  until  after  the  death  of  the  claimant, 
and  all  such  warrants  as  have  been  heretofore  issued  subsequent  lo  the 
death  of  the  claimant,  the  title  to  such  warrants  shall  vest  in  his  widow,  if 
there  be  one,  and  if  there  be  no  widow,  then  in  the  heirs  or  legatees  of  the 
claimant;  and  all  military  bounty-land  warrants  issued  pursuant  to  law 
shall  be  treated  as  personal  chattels,  and  may  be  conveyed  by  assignment 
I  of  such  widow,  heirs,  or  legatees,  or  by  the  legal  representatives  of  the 
deceased  claimant,  for  the  use  of  such  heirs  or.  legatees  only.    [R.  8.] 

Act  of  June  3,  1858,  ch.  84,  11  Stat.  L.  308. 

Respective  rights  of  widow,  heirs,  and  a  widow  with  two  seta  of  children,  the 

legatees. —  A    land'  warrant  issued  after  warrant  inures  to  the  benefit  of  her  heirs 

the  death  of  a  claimant  who  left  a  widow  or  legatees.    Heirs  are  those  who  are  so 

and  children  inures  to  the  widow's  benefit  declared   by   the  law    of   the   claimant's 

alone.    Where  the  deceased  claimant  was  domicil.     (1858)   9  Op.  Atty.-Oen.  243. 

• 

'    Sec.  2445.  [When  proofs  may  be  filed  by  legal  representatives.]    The 

legal  representatives  of  a  deceased  claimant  for  a  bounty-land  warrant, 
whose  claim  was  filed  prior  to  his  death,  may  file  the  proofs  necessary  to 
perfect  such  claim.     [R.  8.] 

Act  of  March  8,  1869,  ch.  138,  16  SUt.  L.  336. 
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Sec.  2446.  [Bdooatian  of  military  bonnty-laiul  wanraatB  in  cases  of 
enror.]  Where  an  actual  settler  on  the  public  lands  has  sought,  or  here- 
after attempts,  to  locate  the  land  settled  on  and  improved  by  him,  with  a 
military  bounty-land  warrant,  and  where,  from  any  cause,  an  error  has 
occurred  in  making  such  location,  he  is  authorized 'to  relinquish  the  land  so 
erroneously  located,  and  to  locate  such  warrant  upon  the  land  so  settled 
upon  and  improved  by  him,  if  the  same  then  be  vacant,  and  if  not,  upon  any 
other  vacant  land,  on  making  proof  of  those  facts  to  the  satisfaction  of  the 
land-officers,  according  to  such  rules  and  regulations  as  may  be  prescr[i]bed 
by  the  Commissioner  of  the  General  Land-Of&ce,  and  subject  to  his  final 
adjudication.    [JS.  8.] 

Act  of  March  3,  1853,  ch.  147,  10  Stat.  L.  256. 


An  Act  To  provide  for  the  location  and  satisfaction  of  outstanding  mili- 
tary bounty  land  warrants  and  ceitiflcates  of  location  under  section 
three  of  the  Act  approved    June  second,  eighteen  hundred  and 


[Act  of  Dec,  13,  1894,  ch.  3,  28  Stat  L.  594.] 

[Bounty  warrants  and  indemnity  certificates  receivable  for  entries.] 

That  in  addition  to  the  benefits  now  given  thereto  by  law,  all  unsatisfied 
military  bounty  land  warrants  under  any  act  of  Congress,  and  unsatisfied 
indemnity  certificates  of  location  under  the  Act  of  Congress  approved 
June  second,  eighteen  hundred  and  fifty-eight,  whether  heretofore  or  here- 
after issued,  shall  be  receivable  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  acre  in  payment  or  part  payment  for  any  lands  entered  under 
the  desert  land  law  of  March  third,  eighteen  hundred  and  eighty-seven, 
entitled  **An  Act  to  provide  for  the  sale  of  desert  lands  in  certain  States 
and  Territories,"  and  the  amendments  thereto,  the  timber-culture  law  of 
March  third,  eighteen  hundred  and  seventy-three,  entitled  **An  Act  to 
encourage  the  growth  of  timber  on  the  Western  prairies,  * '  and  the  amend- 
ments thereto;  the  timber  and  stone  law  of  June  third,  eighteen  hundred 
and  seventy-eight,  entitled  **An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nebraska,  and  Washington  Territory,"  and 
the  amendments  thereto,  or  for  lands  which  may  be  sold  at  public  auction, 
except  such  lands  as  shall  have  been  purchased  from  any  Indian  tribe  within 
'en  years  last  past.    [28  Stat.  L.  594.] 

The  Aet  of  June  2,  185S,  ch.  81,  mentioned  in  the  text,  is  contained  in  11  Stat.  L: 
294. 

The  Desert  Land  Law  referred  to  in  the  text  as  the  Act  of  March  3,  1887,  Hhould 
be  the  Aet  of  March  3,  1877,  ch.  107,  giveh  under  subdivision  XII  of  this  title,  infra, 
p.  692. 

The  timber-culture  laws  mentioned  in  the  text  were  repealed  by  the  Act  of  March  3, 
1891,  ch.  561,  §  1,  infra,  p.  825. 

For  the  Timber  and  Stone  Law,  the  Act  of  June  3,  1878,  ch.  151,  see  Timbu  L&mw 
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An  Act  To  repeal  in  part  and  to  limit  section  thirty-four  hundred  and 
eighty  of  the  Revised  Statutes  of  the  United  States. 

[Act  of  March  11,  1898,  ch.  57,  30  Stat.  L.  274.] 

[Applicants  need  not  prove  loyalty  during  rebellion.]  That  section 
thirty-four  hundred  and  eighty  of  the  Revised  Statutes  of  the  United 
States  be,  and  the  same  is  hereby,  so  far,  and  no  further,  modified  and 
repealed  as  to  dispense  with  proof  of  loyalty  during  the  late  war  of  the 
rebellion  as  a  prerequisite  in  any  application  for  bounty  land  where  the 
proof  otherwise  shows  that  the  applicant  is  entitled  thereto.  [30  Stat.  L. 
274.] 

R.  S.  sec.  3480  prohibits  the  payment  of  any  claim  or  demand  against  the  United 
States  which  accrued  or  existed  prior  to  the  13th  day  of  April,  1861,  in  favor  of  any 
person  who  was  not  loyal  to  the  government  of  the  United  States  during  the  Rebellion. 
See  Claims,  vol.  2,  p.  188. 


Xn.   DESEBT   LANDS 

An  act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 

Territories. 

[Act  of  March  3,  1877,  ch.  107,  19  Stat.  L.  377.] 

[Sec.  1.]  [Beclamation  and  purchase  of  desert  lands  —  use  of  water.] 

That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person 
of  requisite  age  *'  who  may  be  entitled  to  become  a  citizen,  and  who  has 
filed  his  declaration  to  become  such  *'  and  upon  payment  of  twenty  five 
cents  per  acre  —  to  file  a  declaration  under  oath  with  the  register  and  the 
receiver  of  the  land  district  in  which  any  desert  land  is  situated,  that  he 
intends  to  reclaim  a  tract  of  desert  land  not  exceeding  one  section,  by  con- 
ducting water  upon  the  same,  within  the  period  of  three  years  thereafter, 
Provided  however  that  the  right  to  the  use  of  water  by  the  person  so  con- 
ducting the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred  and 
forty  acres  shall  depend  upon  bona  fide  prior  appropriation:  and  such 
right  shall  not  exceed  the  amount  of  water  actually  appropriated,  and 
necessarily  used  for  the  purpose  of  irrigation  and  reclamation :  and  all  sur- 
plus water  over  and  above  such  actual  appropriation  and  use,  together 
with  the  water  of  all  lakes,  rivers  and  other  sources  of  water  supply  upon 
the  public  lands  and  not  navigable,  shall  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public  for  irrigation,  mining  and  manufac- 
turing purposes  subject  to  existing  rights.  Said  declaration  shall  describe 
particularly  said  section  of  land  if  surveyed,  and,  if  unsurveyed,  shall 
describe  the  same  as  nearly  as  possible  without  a  survey.  At  any  time 
within  the  period  of  three  years  after  filing  said  declaration,  upon  making 
satisfactory  proof  to  the  register  and  receiver  of  the  reclamation  of  said 
tract  of  land  in  the  manner  aforesaid,  and  upon  the  payment  to  the  receiver 
of  the  additional  sum  of  one  dollar  per  acre  for  a  tract  of  land  not  exceed- 
ing six  hundred  and  forty  acres  to  any  one  person,  a  patent  for  the  same 
shall  be  issued  to  him.    Provided,  that  no  person  shall  be  permitted  to  enter 
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more  than  one  tract  of  land  and  not  to  exceed  six  hundred  and  forty  acres 
which  shall  be  in  compact  form.     [19  Stat.  L.  377,] 

TMb  is  the  first  section  of  the  Act  known  as  the  "  Desert  Land  Act/' 
Sections  4-8  of  this  Act  were  added  by  the  Act  of  March  3,  1891,  ch.  561,  {  2. 


Not  retroactive. —  The  rights  of  one 
whose  title  passed  from  the  government 
prior  to  this  act,  are  not  affected  by  it. 
In  re  Willow  Creek,  (1914)  74  Ore.  592, 
144  Pac.  505,  146  Pac.  475. 

Effect  of  entry. —  An  entry  under  this 
section  severs  the  lands  from  the  public 
domain.  It  reserves  the  land  entered  from 
entr}'  under  other  laws  and  gives  the  right 
of  possession  for  three  years  to  the  pro- 
posed purchaser.  Sallee  v.  Corder,  ( 1885 ) 
67  Cal.  174,  7  Pac.  465. 

Qualified  entryman  —  entry  by  corpora- 
tion.—  The  language  of  this  section  clearly 
excludes  an  association  or  corporation 
from  making  a  desert  land  entry,  as  by 
its  terms  it  is  limited  to  citizens  of  the 
United  Statea  or  persons  of  requisite  age 
who  may  be  entitled  to  become  citizens. 
This  construction  finds  confirmation  in  the 
further  provision  that  '*  no  person  shall 
be  permitted  to  enter  more  than  one 
tract,"  etc.  Thus  where  an  entry  of  two 
tracts  was  made  by  a  corporation  at  its 
expense  in  the  names  of  two  individuals, 
and  after  the  digging  of  the  ditches  such 
individuals  were  taken  to  view  the  land 
for  the  purpose  of  enabling  them  to  make 
the  final  proof  required-  by  the  statute, 
and  after  the  issuance  of  the  patents  the 
patentees  conveyed  the  lunds  by  quitclaim 
deeds  to  the  corporation  for  a  nominal 
consideration,  it  was  held  that  the  entries 
were  fraudulent,  and  that  the  government 
was  entitled  to  have  the  patents  canceled. 
Salina  Stock  Co.  f.  U.  S.,  (C.  C.  A.  »th 
Cir.  1898)  S5  Fed.  339,  56  U.  S.  App. 
494,  29  C.  C.  A.  181. 

But  there  is  nothing  in  the  statute  de- 
nouncing a  mere  intention  on  the  part  of 
the  locator  to  transfer  his  or  her  title, 
when  perfected,  for  the  benefit  of  even  a 
corporation,  when  the  locator  pays  the 
purchase  money  and  complies  with  the  re- 
quirements of  the  statute  respecting  irri- 
gation. In  such  case,  if  the  patent  is 
issued  to  him,  he  may  transfer  the  land 
to  whom  he  pleases.  U.  S.  v.  Mackintosh, 
(C.  C.  A.  8th  Cir.  1898)  85  Fed.  333, 
5«  U.  S.  App.  483,  29  C.  C.  A.  176. 

Entry  of  land  along  line  of  railroad. — 
The  alternate  reserved  sections  of  land 
along  the  line  of  a  railroad  to  which  alter- 
nate sections  have  been  granted  by  Con- 
gress may  be  entered  under  the  terms  of 
this  Act  on  payment  of  the  double  price  of 
two  dollars  and  fifty  cents  per  acre  fixed 
by  Congress.  Semble,  the  initial  payment 
required  is  fifty  cents  per  acre,  instead  of 
the  twenty-five  cents  required  when  the 
entry  is  made  on  land  at  the  minimum 
price  of  one  dollar  and  twenty-five  cents 


per  acre.    U.  S.  v.  Ingram,  (1899)   172  U. 
S.  327,  19  S.  Ct.  177,  43  U.  S.  (L.  ed.)  465. 

Neither  the  Act  given  in  the  text,  nor 
the  Act  of  March  3,  1801,  ch.  561  (see 
the  notes  to  sec.  1  thereof  in  subdivision 
XIX,  infra,  p.  825),  modifies  R.  S.  sec. 
2357,  supra,  p.  627,  so  as  to  permit  desert- 
land  entry  of  alternate  reserved  sections  at 
a  price  less  than  two  dollars  and  fifty  cents 
per  aere.  Hence,  a  desert-land  entryman 
who  was  required  to  pay  such  price  is  not 
entitled  to  recover  from  the  United  States 
the  difference  between  one  dollar  and 
twenty-five  cents  and  two  dollars  and  fifty 
cents  per  acre.  U.  S.  v.  Healey,  (1895) 
160  U.  S.  136,  16  S.  Ct.  247,  40  U.  S. 
( L.  ed. )  369,  reversing  ( 1894 )  29  Ct.  a. 
116. 

Assignment  of  entry. —  The  making  of 
a  desert-land  entry  gives  the  entryman 
no  right  which  he*  can  sell  or  transfer; 
and  a  conveyance  from  the  entryman  be- 
fore the  perfection  of  his  title  passes  no 
interest  as  against  the  government,  which 
may  subsequently  cancel  the  entry.  Wil- 
liams r.  U.  S.,  ( 1891 )  138  U.  S.  514,  11 
S.  C?t.  457,  34  U.  S.  (L.  ed.)  1026.  But 
as  to  the  right  of  assignment  under  the 
amendatory  Act  of  March  3,  1891,  see 
the  note  under  section  5,  infra,  p.  696. 

Agreement  to  convey  after  vesting  of 
title. —  There  is  no  ruling  of  the  land  de- 
partment that  one  who  has  entered  desert 
lands  in  good  faith  may  not  make  an 
agreement  to  convey  the  land  after  title 
shall  vest  in  him.  On  the  contrary,  the 
land  department  has  affirmatively  recog- 
nized such  agreements  as  valid  and  as  not 
affecting  the  rights  of  the  entryman  to 
obtain  title.  Such  an  agreement  is  not  an 
assignment  of  the  entrv.  Arnold  r. 
Christy,  (1893)  4  Ariz.  19j  33  Pac.  (719. 

Combination  to  induce  fraudulent  en- 
tries as  conspiracy. —  An  entry  on  the  pub- 
lic lands  made  not  in  good  faith,  but  in 
evasion  of  the  provisions  of  the  law,  is  a 
fraud  upon  the  government,  and  a  com- 
bination of  two  or  more  persons  to  induce 
others  to  make  such  entries  is  a  conspiracy 
punishable  by  R.  S.  sec.  5440  (repealed  by 
section  341  of  the  Penal  Laws  and  on- 
bodied  in  section  37  thereof;  see  Penal 
Laws,  vol.  7,  p.  534).  Chaplin  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1912)  193  Fed.  879,  114 
L/.  v>.  A.  9«f. 

Effect  of  final  i>ayment  on  entryman's 
rights. —  Final  payment  made  by  an  appli- 
cant for  a  land  warrant  at  the  proper 
time  and  place  and  to  the  proper  oflioer, 
and  in  the  expectation  of  receiving  there- 
for his  final  certificate  of  entry,  in  con- 
clusive evidence  that  the  applicant  did  not 
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intend  to  abandon  his  entry.  After  mak- 
ing such  payment  the  applicant  is  entitled 
to  receive  a  warrant  for  the  land  or  to  be 
paid  back  his  money.  The  money  so  paid 
is  in  the  nature  of  a  pledge  that  the  appli- 
cant will  complete  his  part  of  the  trans- 
action when  the  government  is  ready  to 
do  its  part,  and  the  statute  of  limitations 
does  not  begin  to  run  against  an  action  to 
recover  the  money  until  the  final  refusal 
of  the  Secretary  of  the  Interior  to  refund 
it.    Slocum  v.  U.  S.,  (1900)  35  Ct.  CI.  485. 

Forfeiture  of  sum  paid  for  entry. — 
Where  under  the  termo  of  this  Act  a  per- 
son entered  part  of  an  alternate  reserved 
section  on  the  line  of  a  railroad  at  $2.50 
per  acre,  and  made  the  preliminary  pay- 
ment thereon  of  fifty  cents  per  acre,  and 
thereafter  he  failed  to  reclaim  the  land 
by  conducting  water  on  it  as  reciuired  by 
the  statute,  and  voluntarily  aoandoned 
his  entry,  which  was  canceled,  it  was  held 
that  he  had  no  cause  of  action  against 
the  United  States  for  the  sum  which  he 
paid  to  initiate  the  entry.  U.  S.  v.  In- 
gram, (18ft9)  172  U.  S.  327,  19  S.  Ct.  177, 
43  U.  S.  (L.  ed.)  465. 

Money  paid  under  mutual  mistake  of 
fact. —  Where  both  parties  suppose  that 
an  entry  in  the  land  office  covers  the  land 
which  the  claimant  has  improved,  and  in 
that  belief  the  purchase  money  is  paid 
and  the  certificate  issued,  and  the  govern- 
ment subsequently  cancels  the  entry  upon 
discovery  that  the  mistake  of  a  numeral 
transfers  the  entry  to  an  adjoining  section 
of  land,  the  government  is  bound  in  equity 
and  good  conscience  to  refund  the  pur- 
chase money;  and  bji  action  for  money 
had  and  received  will  lie  for  its  tefusal. 
Money  deposited  in  the  land  office  for  the 
purpose  of  purchasing  land  is  held  in  trust 
tor  that  use,  and  a  transaction  may  re- 
main open  until  finally  acted  on  by  the 
Secretary  of  the  Interior;  and  the  statute 
of  limitations  does  not  begin  to  run  until 
the  final  action  of  the  department.  Nelson 
V.  U.  S.,  (1900)  36  Ct.  CI.  427. 

Relinquishment  of  desert  land. —  One  in 
possession  of  desert  land  open  to  filing 
under  the  Desert  Land  Act  may  surrender 
the  possession  to  another,  and  file  a  re- 
linquishment of  his  right  to  file  thereon, 
and  the  latter  taking  possession  may  file 
thereon,  and  obtain  a  patent  on  complying 
with  the  law.  Moore  r.  Groftholdt,  ( 1909) 
10  Oal.  App.  714,  103  Pac.  W9. 

Water  subject  of  appropriation. —  By 
this  act  the  general  government  made  the 
water,  not  only  of  lakes  and  rivers,  but 
also  other  sources  of  water  supply  upon 
the  public  lands,  and  not  navigable,  the 
subject  of  appropriation.  Borman  v. 
Blackmon,  (1911)  60  Ore.  304,  118  Pac. 
848. 

This  Act  applies  only  to  waters  of  the 
United  States.  Winters  t?.  U.  S.,  (C.  C. 
A.  9th  Cir.  1906)  143  Fed.  740,  74  0.  C. 
A.  666. 


Appropriation  of  water  need  not  be  di- 
rectly by  owner. — "  We  perceive  no  merit 
in  the  contention  that  the  proviso  in  the 
Desert  Land  Act  of  March  3,  1877,  declar- 
ing that  surplus  water  on  the  public  do- 
main shall  remain  and  be  held  free  for 
the  appropriation  and  use  of  the  public 
for  irrigation,  mining,  and  manufactur- 
ing purposes,  subject  to  existing  rights, 
is  an  expression  of  the  will  of  Congress 
that  all  public  waters  within  its  control, 
or  the  control  of  a  legislative  body  of  its 
creation,  must  be  directly  appropriated 
by  the  owners  of  land  upon  which  a  bene- 
ficial use  of  water  is  to  be  made,  and  that 
in  consequence  a  territorial  legislature 
cannot  lawfully  empower  a  corporation, 
such  as  the  appellee,  to  become  an  inter- 
mediary for  furnishing  water  to  irrigate 
the  lands  of  third  parties."  Gutierrea  r. 
Albuquerque  Land,  etc.,  Co.,  (1903)  188 
U.  S.  545,  23  S.  Ct.  888,  47  U.  S.  (L. 
ed.)  588. 

Water  on  two  tracts  of  land. —  Where 
an  owner  of  land  consisting  of  two  tracts, 
one  of  which  was  his  brother's  pre-emp- 
tion, which  had  been  transferred  to  him, 
and  the  other  a  claim  taken  by  him  under 
the  Desert  Land  Act,  made  an  appropria- 
tion prior  to  any  other  person  of  certain 
water  of  a  stream,  the  head  of  which  was 
on  his  brother's  pre-emption,  it  waa  held 
that  the  appropriation  entitled  the  appro- 
priator  to  a  sufficient  amount  of  water  to 
irrigate  the  land  to  which  the  appropria- 
tion was  intended  to  be  applied  at  the 
time,  whether  it  was  on  the  desert  land 
claim  or  the  pre-emption.  Williams  r. 
Altnow,  (1908)  61  Ore.  275,  96  Pac.  200, 
97  Pac.  530. 

Extent  of  riparian  rights. —  Under  this 
statute  every  riparian  owner,  regardless 
of  the  date  of  settlement,  is  entitled  (at 
least  as  against  a  subsequent  appropria- 
tor)  to  a  quantity  of  water  reasonably 
essential  for  his  domestic  use  and  for  the 
watering  of  his  stock;  but,  beyond  this, 
he  is  entitled  to  water  for  irrigation  only 
to  the  extent  to  which  he  is  the  prior  ap- 
propriator.  Such  appropriation  is  limited 
to  the  amount  actually  diverted  and  used 
for  a  needful  purpose.  Hedges  r.  Riddle, 
(1012)  «3  Ore.  257,  127  Pac.  548. 

Effect  on  navigable  streams  and  riparian 
rights. —  By  this  Act  Congress  recognised 
and  assented  to  the  appropriation  of  wa- 
ter in  contravention  of  the  common-law 
right  of  lower  riparian  proprietors  to  in- 
sist on  the  continuous  flow  of  the  stream. 
But  Congress  did  not  intend  to  release  its 
control  over  the  navigable  streams  of  the 
country,  and  to  grant  those  reclaiming 
arid  lands  the  right  to  appropriate  the  wa- 
ters of  the  tributary  streams  which  unite 
into  a  navigable  watercourse,  and  thereby 
destroy  the  navigability  of  such  water- 
course in  derogation  of  the  interests  of 
all  the  people  of  the  United  States.  U.  S. 
r.  Rio  Grande  Dam,  etc.,  Co.,  (1899)   174 
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U.  S.  690,  19  S.  Ct.  no,  43  U.  8.  (L.  ed.) 
1136.  And  see  Farm  Invest.  Cd.  v.  Car- 
penter, (1900)  9  Wyo.  110,  61  Pac.  258, 
87  A.  S.  R.  918,  50  L.  R.  A.  747. 

InBemotr.  Morrison,  (1914)  81  Wash. 
538,  143  Pac.  104,  Ann.  Gas.  1916D  290, 
the  court  fotUnoing  Still  v.  Palouse  Irriga- 
tion, etc.,  Co.,  (1911)  64  Wash.  606,  117 
Pac.  466,  said  to  the  same  effect:  *'Nor 
do  we  find  anything  in  the  federal  Act 
of  llarch  3,  1877,  when  limited  to  what 
we  conceive  to  be  its  only  purpose,  abro- 
gating the  common-laiw  rule  touching  ri- 
parian and  littoral  rights  in  unnaVigable 
waters,  though  the  Oregon  cases  mainly 
relied  upon  by  the  state  (Williams  r. 
Altnow,  [1908]  51  Ore.  275,  95  Pac.  200, 
97  Pac.  530,  and  Hough  «.  Porter,  [1909] 
51  Ore.  318,  95  Pac.  732,  98  Pac.  1083, 
102  Pac.  728)  present  a  very  strong  argu- 
ment that  the  act  should  be  so  construed. 
These  cases  were  cited  and  considered  by 
this  court  in  Still  v.  Palouse  Irrigation, 
etc.,  Co.,  [1911]  04  Waah.  60(r,  117  Pac. 
466.  We  then  declined  to  follow  them, 
saying:  '  The  act  itself  manifestly  relates 
(»ly  to  the  reclamation  of  desert  lands, 
and  confines  the  use  of  the  water  to  the 
amount  "  actually  appropriated  and  neces- 
sarily used  for  the  purpose  of  irrigation 
and  reclamation;"  such  right  to  be  deter- 
mined by  bona  fide  prior  appropriation. 
As  to  such  lands.  Congress  recognized  and 
assented  to  the  appropriation  of  water  in 
contravention  of  the  common-law  right  of 
the  lower  riparian  owner  to  insist  on  the 
continuous  flow  of  the  stream.  This  court 
has  always  recognized  the  doctrine  of  prior 
appropriation  of  water  on  public  lands  as 
superior  to  all  other  claims,  while  it  has 
also  recognized  the  common-law  right  of 
the  riparian  owner  against  all  but  bona 
fide  prior  appropriators.' " 

A  local  law  providing  that  a  portion  of 
the  water  of  nonnavigable  streams  and 
bodies  of  water  shall  he  reserved  to  that 
part  of  the  public  using  or  needing  the 
water  on  abutting  property,  is  not  incon- 
sistent with  this  Act.  State  v.  Superior 
a,  (1907)  47  Wash.  310,  91  Pac.  968. 

An  unreTersed  decree  perpetually  en- 
joinmg  a  water  company  from  maintain- 
ing a  dam  or  any  other  obstruction,  and 
from  preventing  the  waters  of  the  lake 
from  reaching  another's  premises  as  they 
were  wont  to  do  in  their  natural  condition, 
is  conclusive  on  the  rights  of  the  water 
company,  and  in  a  separate  suit  it  can- 
not assert  any  rights  inconsistent  with  the 
decree,  and  cannot  urge  that  the  waters 
of  the  lake  were,  imder  this  Act,  public 
and  open  to  appropriation  at  the  time 
it  diverted  the  water.  Spokane  Valley 
Land,  etc.,  Co.  v.  Jones,  (1909)  53  Wash. 
37,  101  Pac.  515. 

Redamation.—  The  statute  conditions 
the  right  to  make  the  preliminary  entry 
upon  the  making  of  a  declaration  under 
oath  of  an  intention  to  reclaim  the  land 


by  conducting  water  upon  the  same,  and 
conditions  the  right  to  make  final  entry 
upon  the  making  of  satisfactory  proof  of 
reclamation  by  that  means.  Snyder  i\ 
Colorado  Gold  Dredging  Co.,  (C.  C.  A. 
8th  Cir.  1910)  181  Fed.  62,  104  C.  C.  A. 
136, 

Sufficiency  of  reclamation. —  "It  was 
the  manifest  purpose  of  Congress  to  hold 
out  to  the  citizens  of  the  United  States 
an  inducement  to  reclaim  the  waste  and 
desert  lands  of  the  public  domain,  and 
thus  render  them  subservient  to  the  uses 
of  husbandry  by  process  of  irrigation. 
This  was  to  be  accomplished  by  such  a 
system  of  ditches  as  would  carry  to  the 
subdivisions  of  the  land  capable  of  being 
reached  by  the  surface  flow,  a  supply  of 
water  such  as,  when  let  out  of  the  ditches 
by  draw  gates  or  smaller  ditches,  might 
spread  over  the  accessible  parts,  and  stim- 
ulate vegetable  life.  If  the  main  ditches 
were  thus  constructed,  with  the  acquired 
adequate  supply  of  water  to  irrigate  the 
lands  for  the  purpose  of  cultivation  in 
the  ordinary  method  of  carrying  it  out 
over  the  surface  of  the  ground,  we  think 
the  reclamation  contemplated  by  the  stat- 
ute was  accomplished,  without  showing 
that  this  appropriation  was  followed  by 
actual  use  and  cultivation.  This  seems 
to  be  in  accord  with  recent  rulings  of  the 
land-office  department."  U.  S.  v.  Mack- 
intosh, (C.  C.  A.  8th  Cir.  1898)  85  Fed. 
333,  56  U.  S.  App.  483,  29  C.  C.  A.  176. 
See  also  Connor  t?.  XJ.  S.,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  522,  131  C.  C.  A.  68. 

Necessity  for  entryman  to  have  plan  of 
irrigation  and  adequate  source  of  water. — 
The  entryman  can  make  no  entry  except 
a  bona  fide  entry  with  the  intention  to 
reclaim  the  land,  and  he  shall  not  only 
have  bona  fide  such  definite  intention, 
but  he  shall  have  in  mind  a  plan  of  con- 
templated irriffation,  as  well  as  an  ade- 
quate source  of  water.  Chaplin  v,  U.  S., 
(C.  C.  A.  9th  Cir.  1912)  193  Fed.  879, 
114  C.  C.  A.  93. 

Conclusiveness  of  dedaion  of  land  de- 
partment.—It  is  well  established  that 
the  decisions  of  the  officers  of  the  land 
department  on  questions  of  fact,  upon 
evidence  tending  to  prove  the  same,  are 
conclusive  upon  third  persons,  at  least  in 
the  absence  of  fraud  or  imposition  prac- 
ticed upon  them.  But  it  is  also  settled 
that,  where  these  officers  err  in  matter  of 
law,  in  such  a  way  as  to  deprive  a  person 
who  has  a  valid  claim  under  the  land 
laws  of  the  United  States  of  the  rights 
vested  in  him,  their  decisions  may  be 
reviewed  in  a  proper  proceeding,  and 
that  a  court  of  equity,  in  such  a  proceed- 
ing, will  give  appropriate  relief  to  the 
injured  party  against  the  party  who  ob- 
tains title  by  the  erroneous  decision.' 
Sanders  r.  Butcher,  (1914)  168  Cal.  353, 
143  Pac.  699. 

Cited  generally  in  Sanders  c,  Dutcher, 
(1914)   168  Cal.  353,  143  Pac.  599. 
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Sec.  2.  [Desert  lands  defined.]  That  all  lands-exclusive  of  timber  lands 
and  mineral  lands  which  will  not,  without  irrigation,  produce  some  agricul- 
tural crop,  shall  be  deemed  desert  lands,  within  the  meaning  of  this  act, 
which  fact  shall  be  ascertained  by  proof  of  two  or  more  credible  witnesses 
under  oath,  whose  affidavits  shall  be  filed  in  the  land  office  in  which  said 
tract  of  land  may  be  situated.    [19  Stat.  L.  377.] 

Detennination    of    desert    character. —  proper   evidence;    and   his   determination 

The  occasion  on  which  the  desert  charac-  is  final  and  conclusive  on  the  courts  in 

ter  of  the  land   is   to  be  ascertained   is  the  absence  of  a  direct  impeachment  for 

at  the  time  of  filing  the  declaration.  This  fraud.     U.   S.   r.   Mackintosh,    (C.   C.   A. 

is  a  fact  to  be  detcrmmed  by  the  register  8th   Cir.    1898)    85    Fed.    333,    56    U.    S. 

of  the  land  ofiSce  upon  affidavits  or  other  App.  483,  29  C.  C.  A.  176. 

Sec.  3.  [States  to  which  applicable  —  determination  of  desert  lands.] 

That  this  act  shall  only  apply  to  and  take  effect  in  the  States  of  California, 
Oregon  and  Nevada,  and  the  Territories  of  Washington,  Idaho,  Montana, 
tJtah,  Wyoming,  Arizona,  New  Mexico  and  Dakota,  and  the  determination 
of  what  may  be  considered  desert  land  shall  be  subject  to  the  decision  and 
riegulation  of  the  Commissioner  of  the  General  Land  Office.  [19  Stat.  L, 
377.] 

Colorado  was  included  within  the  scope  of  this  Act  by  section  8  thereof,  infra, 
p.  698. 

Sec.  4.  [Plan  of  irrigation  to  be  ffled — association  of  entrymen.] 

That  at  the  time  of  filing  the  declaration  hereinbefore  required  the  party 
shall  also  file  a  map  of  said  land,  which  shall  exhibit  a  plan  showing  the 
mode  of  contemplated  irrigation,  and  which  plan  shall  be  sufficient  to 
thoroughly  irrigate  and  reclaim  said  land,  and  prepare  it  to  raise  ordinary 
agricultural  crops,  and  shall  also  show  the  source  of  the  water  to  be  used  for 
irrigation  and  reclamation.  Persons  entering  or  proposing  to  enter  sepa- 
rate sections,  or  fractional  parts  of  sections,  of  desert  lands,  may  a.ssociate 
together  in  the  construction  of  canals  and  ditches  for  irrigating  and 
reclaiming  all  of  said  tracts,  and  may  file  a  joint  map  or  maps  showing 
their  plan  of  internal  improvements.    [2€  Stat.  L.  1096.] 

Sections  4-8  of  this  Act  were  added  by  the  Act  of  March  3,  1891,  ch.  561,  §  2,  26 
Stat.  L.  1096-1097,  "An  act  to  repeal  timber-culture  laws,  and  for  other  purposes." 

Sec.  5.  [Expenditure  and  cultivation  required.]  That  no  land  shall  be 
patented  to  any  person  under  this  act  unless  he  or  his  assignors  shall  have 
expended  in  the  necessary  irrigation,  reclamation,  and  cultivation  thereof, 
by  means  of  main  canals  and  branch  ditches,  and  in  permanent  improve- 
ments upon  the  land,  and  in  the  purchase  of  water  rights  for  the  irrigation 
of  the  same,  at  least  three  dollars  per  acre  of  whole  tract  reclaimed  and 
patented  in  the  manner  following :  Within  one  year  after  making  entry 
for  such  tract  of  desert  land  as  aforesaid  the  party  so  entering  shall  expend 
not  less  than  one  dollar  per  acre  for  the  purposes  aforesaid :  and  he  shall 
in  like  manner  expend  the  sum  of  one  dollar  per  acre  during  the  second 
and  also  during  the  third  year  thereafter,  until  the  full  sum  of  three  dollars 
per  acre  is  so  expended.  Said  party  shall  file  during  each  year  with  the 
register  proof,  by  the  affidavits  of  two  or  more  credible  witnesses,  that 
the  full  sum  of  one  dollar  per  acre  has  been  expended  in  such  necessary 
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improvements  during  such  year,  and  the  manner  in  which  expended,  and 
at  the  expiration  of  the  third  year  a  map  or  plan  showing  the  character 
and  extent  of  such  iinprovements.  If  any  party  who  has  made  such  appli- 
cation shall  fail  during  any  year  to  file  the  testimony  aforesaid  the  lands 
shall  revert  to  the  United  States,  and  the  twenty-five  cents  advanced  pay- 
ment shall  be  forfeited  to  the  United  States,  and  the  entry  shall  be  can- 
celed. Nothing  herein  contained  shall  prevent  a  claimant  from  making 
his  final  entry  and  receiving  his  patent  at  an  earlier  date  than  hereinbefore 
prescribed,  provided  that  he  then  makes  the  required  proof  of  reclamation 
to  the  aggregate  extent  of  three  dollars  per  acre :  Provided,  That  proof  bie 
further  required  of  the  cultivation  of  one-eighth  of  the  land.  [26  Stat.  L, 
1096,] 

See  the  notes  to  the  preceding  section  4  of  this  Act. 


Snffidency  of  redamation. —  There  is 
nothing  contained  in  the  amendatory  Act 
of  March  3,  1891,  which  requires  a  char- 
acter of  reclamation  different  from  that 
required  by  the  original  Act,  except  that 
under  the  amendment  an  expenditure  of 
$3  per  acre  must  be  shown  and  one-eighth 
of  the  land  embraced  in  the  entry  must 
be  cultiYated  and  so  shown  in  the  final 
proof.  See  Connor  r.  U.  S.,  (C.  C.  A. 
9th  Cir.  1914)  214  Fed.  522,  131  C.  C.  A. 
68,  and  the  notes  under  section  1  of  this 
Act,  supra,  p.  693. 

It  is  not  necessary  that  the  entryman 
accomplish  the  reclamation  work  re- 
quired, by  his  own  personal  labor.  He 
may  employ  others  to  perform  it  for 
him.  Sanders  v.  Dutcher,  (1914)  1«8 
Cal.  353,  143  Pac.  599. 


Aasignment  of  entry. —  Under  the 
Desert  Land  Act  of  1877,  an  entry  was 
not  assignable.  But  the  Supreme  Court 
has  held  that  the  amendatory  Act  of 
March  3,  1891,  (sections  5  and  7)  despite, 
its  ambiguity,  shows  the  intention  of 
C6ngress  to  remove  the  restrictions  of  the 
original  Act.  U.  S.  i\  Hammers,  (1911) 
221  U.  S.  220,  31  S.  Ct.  693,  65  U.  S. 
(L.  ed.)  710.  See  also  Chaplin  v.  U.'  S., 
(C.  C.  A.  9th  Cir.  1912)  193  Fed.  879, 
114  C.  C.  A.  93,  writ  of  certiorari  denied, 
(1912)  225  U.  S.  706,  32  S.  Ct.  838,  56 
U.  S.  (L.  ed.)  1266;  Phillips  v.  Carter, 
(1902)  136  Cal.  604,  67  Pac.  1031,  87 
A.  S.  R.  162;  Sanders  v.  Dutcher,  (1914)^ 
168  Cal.  353,  143  Pac.  599. 


Sec.  6.  [Existing  claims,  how  perfected.]  That  this  act  shall  not  affect 
any  valid  rights  heretofore  accrued  under  said  act  of  March  third,  eighteen 
hundred  and  seventy-seven,  but  all  bona-fide  claims  heretofore  lawfully 
initiated  may  be  perfected,  upon  due  compliance  with  the  provisions  of 
said  act,  in  the  same  manner,  upon  the  same  terms  and  conditions,  and 
object  to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had 
not  been  passed ;  or  said  claims,  at  the  option  of  the  claimant,  may  be  per- 
fected and  patented  under  the  provisions  of  said  act,  as  amended  by  this 
act,  so  far  as  applicable;  and  all  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed.     [26  Stat.  L.  1097.] 

See  the  note  to  section  4  of  this  Act,  eupra^  p.  696. 
This  section  may  be  regarded  aa  temporary  only. 

Sec.  7.  [Issue  of  patents  upon  proof  and  payment  —  limit  of  individual 
holding  —  additional  proofs.]  That  at  any  time  after  filing  the  declara- 
tion, and  within  the  period  of  four  years  thereafter,  upon  making  satis- 
factory proof  to  the  register  and  the  receiver  of  the  reclamation  and 
cultivation  of  said  land  to  the  extent  and  cost  and  in  the  manner  aforesaid,* 
and  substantially  in  accordance  with  the  plans  herein  provided  for,  and 
that  he  or  she  is  a  citizen  of  the  United  States,  and  upon  payment  to  the 
receiver  of  the  additional  sum  of  one  dollar  per  acre  for  said  land,  a  patent 
shall  issue  therefor  to  the  applicant  or  his  assigns ;  But  no  person  or  asso« 
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elation  of  persons  shall  hold  by  assignment  or  otherwise  prior  to  the  issue 
of  patent,  more  than  three  hundred  and  twenty  acres  of  such  arid  or  desert 
lands  but  this  section  shall  not  apply  to  entries  made  or  initiated  prior  to 
the  approval  of  this  act.  Provided,  however,  That  additional  proofs  may 
be  required  at  any  time  within  the  period  prescribed  by  law,  and  that  the 
claims  or  entries  made  under  this  or  any  preceding  act  shall  be  subject  to 
contest,  as  provided  by  the  law,  relating  to  homestead  cases,  for  illegal 
inception,  abandonment,  or  failure  to  comply  with  the  requirements  of  law, 
and  upon  satisfactory  proof  thereof  shall  be  canceled,  and  the  lands,  and 
moneys  paid  therefor,  shall  be  forfeited  to  the  United  States.  [26  Stat.  L. 
1097,] 

See  the  note  to  section  4  of  this  Act,  supra,  p.  606. 

By  the  Act  of  Aug.  4,  1894,  ch.  206,  28  Stat.  L.  226,  it  was  provided  that  in  all 
cases  where  declarations  of  intention  to  enter  desert  lands  had  been  filed,  and  the  four 
years'  limit  within  which  final  proof  might  be  made  had  not  expired  prior  to  Jan.  1, 
1894,  that  the  time  within  which  final  proof  might  be  made  was  extended  for  five 
years  from  the  date  of  filing  the  declaration. 

Assignment  of  entry. —  See  note  under  delivered  up  and  canceled  on  the  ground 

secticm  6,  supra,  p.  697.  of  fraud,  see  Connor  r.  U.  S.,   (C.  C.  A. 

Cancellation   of  patent.— For  evidence  9th  Cir.  1914)  214  Fed.  522,  131  C.  G.  A. 

and  character  of  proof  necessary  to  au-  68. 
thorize  a  court  to  order  a  patent  to  be 

Sec.  8.  [Act  applicable  to  Oolorado  —  resident  oitisens  only  may  enter 
desert  land.]  That  the  provisions  of  the  act  to  which  this  is  an  amendment, 
and  the  amendments  thereto,  shall  apply  to  and  be  in  force  in  the  State  of 
Colorado,  as  well  as  the  States  named  in  the  original  act;  and  no  person 
shall  be  entitled  to  make  entry  of  desert  land  except  he  be  a  resident  citizen 
of  the  State  or  Territory  in  which  the  land  sought  to  be  entered  is  located. 
[26  Stat,  L,  1097,] 

See  the  note  to  section  4  of  this  Act,  su^a,  p.  696. 

By  the  Act  of  Aug.  4,  1894,  ch.  211,  29  Stat.  L.  227,  entries  based  on  aifidavita  made 
before  a  United  States  commissioner,  or  any  officer  authorized  to  administer  oaths, 
were  validated. 

By  the  Act  of  Jan.  14,  1901,  ch.  12,  §  2,  31  SUt.  L.  730,  it  was  provided  that  per- 
sons duly  qualified  to  make  entry  under  the  homestead  or  desert  land  laws  had  occu- 
pied any  of  the  lands  included  in  the  Algadones  grant  in  Arizona,  with  the  intention 
of  entering  the  same,  should  be  allowed  three  months  from  the  passage  of  the  Act,  or 
after  the  lands  should  be  restored  to  entry  within  which  to  make  their  entries. 


Sec.  4.  [Orant  to  States  irrigating  desert  lands.]  That  to  aid  the  public 
land  States  in  the  reclamation  of  the  desert  lands  therein,  and  the  settle- 
ment, cultivation  and  sale  thereof  in  small  tracts  to  actual  settlers,  the 
Secretary  of  the  Interior  with  the  approval  of  the  President,  be,  and  hereby 
is,  authorized  and  empowered,  upon  proper  application  of  the  State  to 
contract  and  agree,  from  time  to  time,  with  each  of  the  States  in  which  there 
may  be  situated  desert  lands  as  defined  by  the  Act  entitled  **An  Act  to 
provide  for  the  sale  of  desert  land  in  certain  States  and  Territories," 
approved  March  third,  eighteen  hundred  and  seventy-seven,  and  the  Act 
amendatory  thereof,  approved  March  third,  eighteen  hundred  and  ninety- 
'one,  binding  the  United  States  to  donate,  grant  and  patent  to  the  State 
free  of  cost  for  survey  or  price  such  desert  lands,  not  exceeding  one  million 
acres  in  each  State,  as  the  State  may  cause  to  b^  irrigated,  reclaimed  occu- 
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pied,  and  not  less  than  twenty  acres  of  each  one  hundred  and  sixty-acre 
tract  cultivated  by  actual  settlers,  within  ten  years  next  after  the  passage 
of  this  Act,  as  thoroughly  as  is  required  of  citizens  who  may  enter  under 
the  said  desert  land  law.    [28  Stat.  L,  422.] 

The  forgoing  paragraph  and  the  following  two  paragraphs  of  the  text  are  a  part 
of  section  4  of  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  eh.  301,  and  are 
commonly  known  as  the  "Carey  Act." 

The  Act  of  March  3,  1877,  ch.  107,  as  amended  by  the  Act  of  March  3,  1801,  ch.  561, 
I  2,  mentioned  in  this  paragraph,  is  set  out  in  the  eight  preceding  paragraphs  of  the 
text. 

This  Act  was  amended  by  the  Act  of  June  11,  1896,  ch.  420,  §  1,  infra,  p.  700,  and 
the  Act  of  March  3,  1901,  ch.  863,  |  3,  tn/ro,  p.  701. 

The  provisions  of  this  Act,  and  the  Acts  amendatory  thereof,  were  extended  to 
lands  in  various  other  States  as  follows: 

Colorado:     Act  of  Feb.  24,  1909,  ch.  178,  infra,  p.  704. 

New  Mexico  and  Arizona:     Act  of  Feb.  18,  1909,  ch.  150,  infra,  p.  704. 

Wyoming:  To  lands,  in  the  former  Fort  Bridger  Military  Reservation  in  Uinta 
county  by  an  Act  of  Feb.  Iff,  1911,  ch.  90,  3«  Stat.  L.  913. 

Additional  lands  in  various  states  were  made  subject  to  the  provisions  of  this  Act, 
and  the  Acts  amendatory  thereof  by  subsequent  Acts  as  follows: 

Colorado:     Res.  of  Aug.  21,  1911,  No.  7,  infra,  p.  706. 

Idaho:     Res.  of  May  25,  1908,  No.  28,  infra,  p.  703. 

Idaho  and  Wyoming:     Act  of  May  27,  1908,  ch.  200,  §  1,  infra,  p.  708. 

Nevada:     Act  of  March  4,  1911,  ch.  285,  §  1,  infra,  p.  706. 

[Plan  of  irrigation  to  be  filed  —  contracts  for  reclaiming  and  settle- 
ment.]  Before  the  application  of  any  State  is  allowed  or  any  contract  or 
agreement  is  executed  or  any  segregation  of  any  of  the  land  from  the  public 
domain  is  ordered  by  the  Secretary  of  the  Interior,  the  State  shall  file  a 
map  of  the  said  land  proposed  to  be  irrigated  which  shall  exhibit  a  plan 
showing  the  mode  of  the  contemplated  irrigation  and  which  plan  shall  be 
sufficient  to  thoroughly  irrigate  and  reclaim  said  land  and  prepare  it  to  raise 
ordinary  agricultural  crops  and  shall  also  show  the  source  of  the  water 
to  be  used  for  irrigation  and  reclamation,  and  the  Secretary  of  the  Interior 
may  make  necessary  regulations  for  the  reservation  of  the  lands  applied 
for  by  the  States  to  date  from  the  date  of  the  filing  of  the  map  and  plan  of 
irrigation,  but  such  reservation  shall  be  of  no  force  whatever  if  such  map 
and  plan  of  irrigation  shall  not  be  approved.  That  any  State  contracting 
under  this  section  is  hereby  authorized  to  make  all  necessary  contracts  to 
cause  the  said  lands  to  be  reclaimed,  and  to  induce  their  settlement  and 
cultivation  in  accordance  with  and  subject  to  the  provisions  of  this  section ; 
but  the  State  shall  not  be  authorized  to  lease  any  of  said  lands  or  to  use  or 
dispose  of  the  same  in  any  way  whatever,  except  to  secure  their  reclama- 
tion, cultivation  and  settlement.     [28  Stat.  L.  422.] 

See  the  notes  to  the  preceding  paragraph  of  this  section. 

[Patents  for  reclaimed  lands — limit  to  one  person  —  surplus  from 
sale.]  As  fast  as  any  State  may  furnish  satisfactory  proof  according  to 
such  rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Interior,  that  any  of  said  lands  are  irrigated,  reclaimed  and  occupied  by 
actual  settlers,  patents  shall  be  issued  to  the  State  or  its  assigns  for  said 
lands  so  reclaimed  and  settled :  Provided,  That  said  States  shall  not  sell 
or  dispose  of  more  than  one  hundred  and  sixty  acres  of  said  lands  to  any 
one  person,  and  any  surplus  of  money  derived  by  any  State  from  the  sale 
of  said  lands  in  excess  of  the  cost  of  their  reclamation,  shall  be  held  as  a 
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trust  fund  for  and  be  applied  to  the  :  oclamation  of  other  desert  lands  in 
such  State.    •    •    •     [^8  Stat  L.  422. \ 

See  the  notes  to  the  first  paragraph  of  this  section,  supra,  p.  699. 

A  further  provision  of  this  paragraph,  omitted  here,  made  an  appropriatio::. 


State  statutes. —  For  construction  of 
state  statutes  accepting  the  benefits  of 
this  statute,  see  State  v.  Wright,  (1896) 
17  Mont.  665,  44  Pac.  89;  State  i\  Mar- 
shall, (1898)  20  Mont.  510,  52  Pac.  268 j 
Howlett  t\  Cheetham,  (1897)  17  Wash. 
626,  60  Pac.  622. 

Taxation. — ^When  the  proceedings  for 
the  acquisition  of  the  title  have  reached 
the  point  where  nothing  more  remains  to 
be  done  by  the  entryman,  and  the  gov- 
ernment no  longer  has  any  beneficial  in- 
terest in  the  land,  and  does  not  exclude 
the  entryman  from  the  use  of  it,  he  is  re- 
garded as  the  beneficial  owner  and  the 
land  as  subject  to  taxation,  even  though 
the  duty  of  passing  the  legal  title  to 
him  has  not  been  discharged  —  the  prin- 
ciple underlying  the  rule  being  that  one 
who  has  acquired  the  beneficial  ownership 
of  the  land,  and  is  not  excluded  from  its 
enjoyment,  cannot  be  permitted  to  use 
the  tact  that  the  naked  legal  title  remains 
in  the  government  to  avoid  his  just  share 
of  state  taxation.  Both  well  v,  Bingham 
County,  (1916)  237  U.  S.  642,  35  S.  Ct. 
702,  69  U.  S.  (L.  ed.)  1157,  affirming 
(1913)    24  Idaho  125,  132  Pac.  972. 

Effect  of  tax  deeds  on  land  acquired 
under  this  statute. —  In  Bennett  r.  Twin 
Falls  North  Side  Land,  etc.,  Co.,  (1915) 
27  Idaho  643,  150  Pac.  336,  the  court 
stated  that  the  questions  presented  were 
as  follows :  "  Can  a  holder  of  a  tax  deed 
to  certain  lands,  the  title  to  which  had 
been  acquired  under  the  Carey  Act,  acquire 
a  water  right  for  the  irrigation  of  such 
lands  without  paying  for  it?  Does  a 
construction  company,  proceeding  under 
the  Carey  Act,  by  a  tax  deed  executed 
upon  the  sale  of  the  land  for  delinquent 
taxes,  and  where  the  tax  was  not  levied 
upon  the  water  right,  absolutely  lose  the 
balance  due  on  the  purchase  price  for 
such  water  right  under  its  agreement  to 
construct  an  irrigation  system  and  sell 
water  rights  therein,  simply  because  the 
statute  and  contract  provide  that  such 
water  right  shall  be  appurtenant  to  said 
land  ?  The  answers  were  in  the  negative." 
Jurisdiction  —  Removal  of  cause. — ^A 
suit  brought  in  a  state  court  by  the  state 
to  cancel  a  contract  entered  into  between 
itself  and  the  defendant  with  reference  to 
the  reclamation  of  certain  desert  lands. 


in  pursuance  and  by  authority  of  i..e 
Carey  Act,  is  removable  to  the  federal 
courts.  Oregon  v.  Three  Sisters  Irrigation 
Co.,   (C.  C.  Ore.  1907)    168  Fed.  346. 

The  United  States  is  not  a  necessary 
party  in  an  action  brought  by  what  is 
known  as  a  Carey  Act  company  against  a 
Carey  Act  settler  upon  lands  under  the 
company's  canals  to  foreclose  a  lien  on 
the  interest  which  the  settler  has  in  the 
land  and  water  right.  Idaho  Irrigation 
Co.  i\  Dill,  (1914)  25  Idaho  711,  139 
Pac.  714,  wherein  the  court  said:  "  In 
this  case  it  is  not  sought  to  acquire  any 
title  from  the  government  or  to  foreclose 
any  right  or  interest  the  government  has 
in  and  to  this  land.  So  far  as  the 
present  action  is  concerned,  it  seems  to  be 
prosecuted  on  the  theory  alone  of  ac- 
quiring such  interest  only  as  the  settler 
has  acquired  and  to  foreclose  whatever 
property  interest  he  has  acquired  in  and 
to  this  land.  The  question  as  to  whether  ; 
or  not  one  who  attempts  to  foreclose  a 
lien  for  cost  of  construction  of  an  irriga- 
tion system,  and  to  supply  water  for  re- 
claiming land,  can,  under  the  act  of  Con- 
gress authorizing  such  a  lien,  acquire 
the  paramount  title  from  the  United 
States  in  a  proper  action  is  not  involved 
in  this  case,  and  so  we  are  not  called 
upon  to  pass  upon  that  question.  If  a 
party  foreclosing  such  a  lien  should  seek 
to  acquire  a  fee-simple  title  in  and  to  the 
land  and  foreclose  as  against  the  United 
States,  it  would  be  necessary  to  make 
the  government  a  party  defendant  in  the 
action.  It  is  thought  by  some  that  under 
the  act  of  Congress  conferring  the  right 
of  a  lien  for  cost  of  construction  of  irri- 
gation works  under  the  Carey  Act  that 
the  fee-simple  and  paramount  title  might 
be  acquired  under  a  foreclosure  sale  in 
such  action.  We  refrain,  however,  from 
discussing  or  passing  upon  that  question." 

Filing  agreements. — Agreements  entered 
into  by  the  states  to  reclaim  arid  lands 
pursuant  to  the  Carey  Act,  when  executed 
and  approved  by  the  President,  form  a 
part  of  the  records  of  the  general  land 
office,  and  there  is  no  necessity  for  filing 
copies  thereof  in  the  returns  office  of  the 
Department  of  the  Interior.  (1912)  29 
Op.  Atty.-Gen.  437. 


[Sec.  1.]  [Lien  for  expenses  of  reclaimingf  lands — patents  to  issue, 
when.]  •  •  •  That  under  any  law  heretofore  or  hereafter  enacted  ty 
any  State,  providing  for  the  reclamation  of  arid  lands,  in  pursuance  and 
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acceptance  of  the  terms  of  the  grant  made  in  section  four  of  an  Act  entitled 
"An  Act  making  appropriations  for  the  sundry  civil  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-five/'  approved  August  eighteenth,  eighteen  hundred  and  ninety- 
four,  a  lien  or  liens  is  hereby  authorized  to  be  created  by  the  State  to  which 
such  lands  are  granted  and  by  no  other  authority  whatever,  and  when 
created  shall  be  valid  on  and  against  the  separate  legal  subdivisions  of  land 
reclaimed,  for  the  actual  cost  and  necessary  expenses  of  reclamation  and 
reasonable  interest  thereon  from  the  date  of  reclamation  until  disposed 
of  to  actual  settlers ;  and  when  an  ample  supply  of  water  is  actually  fur- 
nished in  a  substantial  ditch  or  canal,  or  by  artesian  wells  or  reservoirs, 
to  reclaim  a  particular  tract  or  tracts  of  such  lands,  then  patents  shall  issue 
for  the  same  to  such  State  without  regard  to  settlement  or  cultivation: 
Promded,  That  in  no  event,  in  no  contingency,  and  under  no  circumstances 
shall  the  United  States  be  in  any  manner  directly  or  indirectly  liable  for 
any  amount  of  any  such  lien  or  liability,  in  whole  or  in  part.  [29  Stat.  L, 
434,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1806,  ch.  420. 

Hie  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text,  is  given  in  the  three 
preceding  paragraphs  of  the  text.  See  the  notes  to  the  first  paragraph  thereof,  supra, 
p.  699. 

Assignment  of  Hen. —  The  contractor's 
liens  may  be  assigned.  State  r.  Des 
Chutes  Land  Co.,  (1913)  64  Ore.  167,  129 
Pac.  764. 

Determining  ''actual  cost  of  reclama- 
tion."—  The  "  actual  cost  of  reclamation  " 
in  any  given  case  was  evidently  intended 
by  the  Act  to  be  determined  by  the  stute, 
and  that  determination  would  at '  least 
constitute  prima  facie  proof  that  the 
amount  the  state  allowed  the  company 
to  charge  and  collect  for  a  water  right 
was  the  "  actual  cost "  within  the  pur- 
view of  the  Act  of  Congress.  The  Carey 
Act  authorizes  the  state  itself  to  reclaim 
the  land  or  to  contract  with  a  corpora- 
tion to  do  so.  The  presumption  must  be 
that  the  state  will  act  fairly  and  justly, 
and  that  the  price  it  permits  to  be 
charged  and  collected  is  clearly  within 
the  direction  and  authority  of  the  con- 
gressional Act.  Idaho  Irrigation  Co.  v. 
Pew,  (1914)  26  la.  272,  141  Pac.  1099. 

SuflSciency  of  reclamation. —  The  recla- 
mation of  a  particular  tract  of  land  un- 
der this  Act  sufficient  for  the  issuance  of 
a  patent  therefor,  viewed  in  the  light  of 
the  older  Desert  Land  Law  of  March  3, 
1877,  supra,  p.  692,  means  to  reclaim 
all  of  such  land  that  is  susceptible  of  irri- 
gation. Central  Oregon  Irrigation  Co.  v. 
Whited,  (1915)  76  Ore.  265,  142  Pac. 
779,  146  Pac.  815. 


to  and  extent  of  lien. —  The  lien 

granted  in  favor  of  the  person,  company 
or  association  contracting  for  the  con- 
struction of  canals  and  reclamation  works 
for  the  irrigation  of  arid  lands,  extends 
to  all  lands  in  the  segregation  that  can 
be  irrigated  by  such  system,  to  the  full 
extent  of  the  price  per  acre  for  which 
such  person,  company  or  association  con- 
tracts and  agrees  to  sell  water  rights; 
and  the  contractor  or  subcontractor  per- 
forming work  under  such  person,  com- 
Sany  or  association  is  entitled  to  the 
pnefit  of  the  lien  laws  to  secure  the  pay- 
ment to  him  for  such  work  to  the  full 
extent  of  the  title,  interests,  rights  and 
claims  of  the  company  having  the  con- 
tract from  the  state,  and  to  the  full  ex- 
tent of,  and  commensurate  with,  the  lien 
rights  of  such  company.  Nelson  Bennett 
Co.  r.  Twin  Falls  Land,  etc.,  Co.,  ( 1908) 
14  Idaho  5,  93  Pac.  789. 

And  the  rights  of  the  lien  claimant 
who  is  a  contractor  or  subcontractor  un- 
der the  person,  company  or  association 
which  has  the  contract  from  the  state 
will  extend  to  all  the  rights,  interests, 
claim  and  title  of  such  company  in  and 
to  the  works  and  irrigation  system  and 
lands  thereunder;  but  the  lien  claimant 
cannot  by  foreclosure  of  his  lien  acquire 
any  greater  right  than  that  possessed  by 
such  oompeny  or  association.  Nelson  Ben- 
nett Co.  r.  Twin  Falls  Land,  etc.,  Co., 
(1908)   14  Idaho  5, -93  Pac.  789. 


Sec.  3.  [Time  limit  for  reclamation  by  States  —  extension — restora^ 
tion  to  public  domain,]    That  section  four  of  the  Act  of  August  eighteenth, 
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eighteen  hundred  and  ninety-four,  entitled  **An  Act  making  appropria- 
tions for  sundry  civil  expenses  of  the  Grovernment  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other  purposes," 
is  hereby  amended  so  that  the  ten  years'  period  within  which  any  State 
shall  cause  the  lands  applied  for  under  said  Act  to  be  irrigated  and 
reclaimed,  as  provided  in  said  section  as  amended  by  the  Act  of  June 
eleventh,  eighteen  hundred  and  ninety-six,  shall  begin  to  run  from  the  date 
of  approval  by  the  Secretary  of  the  Interior  of  the  State's  application  for 
the  segregation  of  such  lands;  and  if  the  State  fails  within  said  ten  years 
to  cause  the  whole  or  any  part  of  the  lands  so  segregated  to  be  so  irrigated 
and  reclaimed,  the  Secretary  of  the  Interior  may,  in  his  discretion,  continue 
said  segregation  for  a  period  of  not  exceeding  five  years,  or  may,  in  his 
discretion,  restore  such  lands  to  the  public  domain.    [31  Stat.  L.  1188.] 

This  i6  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1901,  ch.  853. 
The  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text»  is  given  eupra,  p.  698. 
See  the  notes  to  the  first  paragraph  thereof. 


An  Act  Lhniting  and  restricting  the  right  of  entry  and  aBsigmnent  under 
the  desert-land  law  and  authorizing  an  extension  of  time  within 
which  to  make  final  proof. 

[Act  of  March  28,  1908,  ch.  112,  35  Stat.  L.  52.] 

[Seo.  1.]  [Desert  lands  entries  restricted  to  sunreyed  lands.]  That 
from  and  after  the  passage  of  this  Act  the  right  to  make  entry  of  desert 
lands  under  the  provisions  of  the  Act  approved  March  third,  eighteen  hun- 
dred and  seventy-seven,  entitled  ''An  Act  to  provide  for  the  sale  of  desert 
lands  in  certain  States  and  Territories,''  as  amended  by  the  Act  approved 
March  third,  eighteen  hundred  and  ninety-one,  entitled  **An  Act  to  repeal 
timber-culture  laws,  and  for  other  purposes,"  shall  be  restricted  to  sur- 
veyed public  lands  of  the  character  contemplated  by  said  Acts,  and  no  such 
entries  of  unsurveyed  lands  shall  be  allowed  or  made  of  record :  Provided, 
however.  That  any  individual  qualified  to  make  entry  of  desert  lands  under 
said  Acts  who  has,  prior  to  survey,  taken  possession  of  a  tract  of  unsurveyed 
desert  land  not  exceeding  in  area  three  hundred  and  twenty  acres  in  com- 
pact form,  and  has  reclaimed  or  has  in  good  faith  commenced  the  work  of 
reclaiming  the  same,  shall  have  the  preference  right  to  make  entry  of  such 
tract  under  said  Acts,  in  conformity  with  the  public  land  surveys,  within 
ninety  days  after  the  filing  of  the  approved  plat  of  survey  in  the  district 
land  oflBce.    [35  Stat.  L.  52.] 

The  Act  of  March  3,  1877,  ch.  107,  as  amended  by  the  Act  of  March  8,  1891j  eh.  661, 
mentioned  in  the  text,  is  given  supra,  p.  692. 

Sec.  2.  [Assignments  restricted.]    That  from  and  after  the  date  of  the 
passage  of  this  Act  no  assignment  of  an  entry  made  under  said  Acts  shall  be. 
allowed  or  recognized,  except  it  be  to  an  individual  who  is  shown  to  be 
qualified  to  make  entry  under  said  Acts  of  the  land  covered  by  the  assigned 
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entry,  and  such  assignments  may  include  all  or  part  of  an  entry;  but  no 
assignment  to  or  for  the  benefit  of  any  corporation  or  association  shall  be 
authorized  or  recognized.    [35  Stat  L.  52.] 

Sbc.  3.  [Extension  of  time  to  complete  work.]  That  any  entrymen 
under  the  above  Acts  who  shall  show  to  the  satisfaction  of  the  Commissioner 
of  the  General  Land  Office  that  he  has  in  good  faith  complied  with  the 
terms,  requirements,  and  provisions  of  said  Acts,  but  that  because  of  some 
unavoidable  delay  in  the  construction  of  the  irrigating  works,  intended  to 
convey  water  to  the  said  lands,  he  is,  without  fault  on  his  part,  unable  to 
make  proof  of  the  reclamation  and  cultivation  of  said  land,  as  required  by 
said  Acts,  shall,  upon  filing  his  corroborated  affidavit  with  the  land  office 
in  which  said  land  is  located,  setting  forth  said  facts,  be  allowed  an  addi- 
tional period  of  not  to  exceed  three  years,  within  the  discretion  of  the  Com- 
missioner of  the  General  Land  Office,  within  which  to  furnish  proof  as 
required  by  said  Acts  of  the  completion  of  said  work.    [35  Stat.  L,  52.] 

See  the  Act  of  March  3,  1877,  ch.  107,  §  7,  and  the  notes  thereto,  supra,  p.  697. 
Further  provisions  as  to  extension  of  time  were  made  by  the  Act  of  April  30,  1912, 
eh.  101,  imfru,  p.  706,  and  the  Act  of  March  4,  1915,  ch.  147,  i  5,  infra,  p.  707. 


Joint  Resolution  Providing  for  additional  lands  for  Idaho  under  the 

provisions  of  the  Carey  Act. 

[Res.  of  May  25,  1908,  No.  28,  35  Stat.  L.  577.] 

[Idaho  —  additional  lands  for  reclamation.]  That  an  additional  one  mil- 
lion acres  of  arid  lands  within  the  State  of  Idaho  be  made  available  and 
subject  to  the  terms  of  section  four  of  an  Act  of  Congress  entitled  **  An  Act 
making  appropriations  for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and 
for  other  purposes,*'  approved  August  eighteenth,  eighteen  hundred  and 
ninety-four,  and  by  amendments  thereto,  and  that  the  State  of  Idaho  be 
allowed,  under  the  provisions  of  said  Acts,  said  additional  area,  or  so  much 
thereof  as  may  be  necessary  for  the  purposes  and  under  the  provisions  of 
said  Acts.    [35  Stat.  L.  577.] 

The  Act  of  Aug.  18,  1894,  ch.  301,  f  4,  mentioned  in  the  text,  is  given  supra,  p.  698. 
See  the  notes  to  Uie  first  paragraph  thereof. 

See  the  provisions  of  the  Act  of  May  27,  1908,  ch.  200,  given  in  the  following  para- 
graph of  we  text. 


[Sec.  1.]  [Idaho  and  Wyoming  —  additional  grants  of  arid  lands.] 
•  •  •  That  an  additional  one  million  acres  of  arid  lands  within  each  of 
the  States  of  Idaho,  and  Wyoming  be  made  available  and  subject  to  the 
terms  of  section  four  of  an  Act  of  Congress  entitled  **  An  Act  making  appro- 
priations for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other  pur- 
poses," approved  August  eighteenth,  eighteen  hundred  and  ninety-four, 
and  by  amendments  thereto,  and  that  the  States  of  Idaho,  and  Wyoming 
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be  allowed  under  the  provisions  of  said  Acts  said  additional  area  or  so  much 
thei^eof  as  may  be  necessary  for  the  purposes  and  under  the  provisions  of 
said  Acts.    [35  Stat,  L.  347.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200. 

The  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text,  is  given  supra,  p.  698. 
See  the  notes  to  the  first  paragraph  thereof. 

See  also  the  provisions  of  the  Ries.  of  May  25,  1908,  No.  28,  given  in  the  preceding 
paragraph  of  the  text. 


An  Act  To  extend  the  provisions  of  section  four  of  an  Act  entitled  "An 
Act  making  appropriations  for  sundry  civil  expenses  of  the  Gk>vem- 
ment  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
ninety-five,  and  for  other  purposes,"  approved  August  eighteenth, 
eighteen  hundred  and  ninety-four,  to  the  Territories  of  New  Mexico 
and  Arizona. 

[Act  of  Feb,  18,  1909,  ch,  150,  35  Stat.  L.  638.] 

[Sec.  1.]  [New  Mexico  and  Arizona  —  desert  lands  grants  for  irriga-. 
tion.]  That  all  the  provisions  of  section  four  of  the  Act  of  Congress 
approved  August  eighteenth,  eighteen  hundred  and  ninety-four,  being  chap- 
ter three  hundred  and  one  to  Supplement  to  Revised  Statutes  of  the  United 
States,  entitled  **An  Act  making  appropriations  for  sundry  civil  expenses 
of  the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety-five,  and  for  other  purposes, ''  and  the  amendments  thereto 
be.  and  the  same  are  hereby,  extended  to  the  Territories  of  New  Mexico  and 
Arizona,  and  that  said  Territories  upon  complying  with  the  provisions  of 
said  Act  shall  be  entitled  to  have  and  receive  all  of  the  benefits  therein 
conferred  upon  the  States.    [35  Stat,  L.  638.] 

The  Act  of  Aug,  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text,  is  given  supra,  p.  698. 
See  the  note  to  the  first  paragraph  thereof. 

New  Mexico  and  Arizona,  mentioned  in  the  text  as  Territories,  have  subsequently 
been  admitted  as  States.    See  ^ates. 

Sec.  2.  [Effect.]  That  this  Act  shall  be  in  full  force  and  effect  from  and 
after  its  passage.    [35  Stat.L.  638.] 


An  Act  To  provide  for  the  granting  and  patenting  to  the  State  of 
Colorado  desert  lands  within  the  former  Ute  Indian  Reservation  in 
said  State. 

[Act  of  Feb.  24,  1909,  ch.  178,  35  Stat.  L.  644.] 

[Sec.  1.]  [Colorado  —  grant  of  desert  lands  in  former  Ute  Indian 
Reservation.]  That  the  provision  of  section  four  of  **An,Act  making 
appropriation  for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other 
purposes, ' '  approved  August  eighteenth,  eighteen  hundred  and  ninety-four, 
and  the  amendments  thereof,  approved  June  eleventh,  eighteen  hundred 
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and  ninety-six,  and  March  third,  nineteen  hundred  and  one,  respectively, 
be,  and  are  hereby,  extended  over  and  shall  apply  to  the  desert  lands  within 
the  limits  of  all  that  portion  of  the  former  Ute  Indian  Reservation,  not 
included  in  any  national  forest,  in  the  State  of  Colorado,  described  and 
embraced  in  the  Act  entitled  *  *  An  Act  relating  to  lands  in  Colorado  lately 
occupied  by  the  Uncompahgre  and  White  River  Ute  Indians, '^  approved 
July  twenty-eighth,  eighteen  hundred  and  eighty-two:  Provided,  That 
before  a  patent  shall  issue  for  any  of  the  lands  aforesaid  under  the  ternas 
of  the  Act  approved  August  eighteenth,  eighteen  hundred  and  ninety-four, 
and  amendments  thereto,  the  State  of  Colorado  shall  pay  into  the  Treasury 
of  the  United  States  the  sum  of  one  dollar  and  twenty-five  cents  per  acre 
for  the  lands  so  patented,  and  the  money  so  paid  shall  be  subject  to  the 
provisions  of  section  three  of  the  Act  of  June  fifteenth,  eighteen  hundred- 
and  eighty,  entitled  **An  Act  to  accept  and  ratify  the  agreements  submitted 
by  the  confederated  bands  of  Ute  Indians  in  Colorado  for  the  sale  of  their 
reservation  in  said  State,  and  for  other  purposes,  and  to  make  the  neces- 
sary appropriation  for  carrying  out  same.''     [5*5  Stat.  L.  644.] 

The  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  tbe  text,  is  given  supra,  p.  698. 
See  the  notes  to  the  first  paragraph  thereof.  The  amendatory  Act  of  June  11,  1896,' 
ch.  420,  §  1,  is  given  ««pra,  p.  700,  and  the  Act  of  March  3,  1901,  ch.  853,  §  3,  is  given 
9upra,  p.  701. 

Sec.  2.  [Kestrictions.]  That  no  lands  shall  be  included  in  any  tract  to 
be  segregated  under  the  provisions  of  this  Act  on  which  the  United  States 
Government  has  valuable  improvements,  or  which  have  been  reserved  for 
any  Indian  schools  or  farm  purposes.    [36  Stat,  L.  645.] 


An  Act  Authorizing  the  Secretary  of  the  Interior  to  make  temporary 
withdrawals  of  public  lands  for  certain  purposes. 

[Act  of  March  15,  1910,  ch.  96,  36  Stat.  L.  237.] 

[Temporary  withdrawals  for  applications  under  Carey  Act  —  restora- 
tion.] That  to  aid  in  carrying  out  the  purposes  of  section  four  of  the  Act 
of  August  eighteenth,  eighteen  hundred  and  ninety-four,  entitled  *'An  Act 
making  appropriations  for  sundry  civil  expenses  of  the  Government  for 
the  fiscal  year  ending  eighteen  hundred  and  ninety-five,  and  for  other  pur- 
poses,*' it  shall  be  lawful  for  the  Secretary  of  the  Interior,  upon  application 
by  the  proper  officer  of  any  State  or  Territory  to  which  said  section  applies, 
to  withdraw  temporarily  from  settlement  or  entry  areas  embracing  lands 
for  which  the  State  or  Territory  proposes  to  make  application  under  said 
section,  pending  the  investigation  and  survey  preliminary  to  the  filing  of 
flie  maps  and  plats  and  application  for  segregation  by  the  State  or  Terri- 
tory: Provided,  That  if  the  State  or  Territory  shall  not  present  its  appli- 
cation for  segregation  and  maps  and  plats  within  one  year  after  such  tem- 
porary withdrawal  the  lands  so  withdra^^Ti  shall  be  restored  to  entry  as 
though  such  withdrawal  had  not  been  made.    [36  Stat.  L.  237.] 

The  Carey  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text,  is  given  ewpra, 
p.  fl98.    See  the  note  to  the  first  paragraph  thereof. 
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[Sec.  1.]  [Nevada  —  additional  lands  for  reclamation.]    *    *    *    An 

additional  one  million  acres  of  arid  lands  within  the  State  of  Nevada  is 
hereby  made  available  and  subject  to  the  terms  of  section  four  of  an  Act 
of  Congress  entitled  '^An  Act  making  appropriations  for  sundry  civil 
expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  ninety-five,  and  for  other  purposes,"  approved 
August  eighteenth,  eighteen  hundred  and  ninety-four,  and  by  amendments 
thereto,  and  the  State  of  Nevada  is  allowed  under  the  provisions  of  said 
Acts  said  additional  area,  or  so  much  thereof  as  may  be  necessary  for  the 
purposes  and  under  the  provisions  of  said  Acts.    [36  Stat.  L.  1417.] 

This  is  from  the  Sundry  Oivil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
The  Act  of  Aug.  18,  18M,  ch.  301,  i  4,  mentioned  in  the  text,  is  given  swpra^  p.  608. 
See  the  notes  to  the  first  paragraph  thereof. 


Joint  Besolntion  Providing  for  additional  lands  for  Colorado  imdor  the 

provisions  of  the  Carey  Act. 

[Res,  of  Aug.  21,  1911^  No.  7,  37  Stat.  L.  38.] 

[Colorado  —  additional  land  for  reclamation.]  That  an  additional  one 
million  acres  of  arid  lands  within  the  State  of  Colorado  be  made  available 
and  subject  to  the  terms  of  section  four  of  an  Act  of  Congress  entitled  **An 
Act  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five, 
and  for  other  purposes,"  approved  August  eighteenth,  eighteen  hundred 
and  ninety-four,  and  by  amendments  thereto,  and  that  the  State  of  Colorado 
be  allowed,  under  the  provisions  of  said  Acts,  said  additional  area,  or  so 
much  thereof  as  may  be  necessary  for  the  purposes  and  under  the  provisions 
of  said  Acts.    [37  Stat.  L.  3d.] 

The  Act  of  Aug.  18,  1894,  ch.  301,  §  4,  mentioned  in  the  text,  is  given  supra,  p.  698. 
See  the  notes  to  the  first  paragraph  thereof. 


An  Act  Authorising  the  Secretary  of  the  Interior  to  grant  further  exten- 
sion of  time  within  which  to  make  proof  on  desert-land  entries. 

[Act  of  April  30,  1912,  ch.  101,  37  Stat.  L.  106.] 

« 

[Time  extended  for  final  proof  in  desert-land  entries.]  That  the  Secre- 
tary of  the  Interior  may,  in  his  discretion,  in  addition  to  the  extension 
authorized  by  existing  law,  grant  to  any  entryman  under  the  desert-land 
laws  a  further  extension  of  the  time  within  which  he  is  required  to  make 
final  proof :  Provided,  That  such  entryman  shall,  by  his  corroborated  affida- 
vit filed  in  the  land  office  of  the  district  where  such  land  is  located,  9how  to 
the  satisfaction  of  the  Secretary  that  because  of  unavoidable  delay  in  the  con- 
struction of  irrigation  works  intended  to  convey  water  to  the  land  embraced 
in  his  entry  he  is,  without  fault  on  his  part,  unable  to  make  proof  of  the 
reclamation  and  cultivation  of  said  lands  as  required  by  law  within  the 
time  limited  therefor ;  but  such  extension  shall  not  be  granted  for  a  period 
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of  more  than  three  yeard,  and  this  Act  shall  not  afFeet  contests  initiated 
for  a  valid  existing  reason :  Provided,  That  the  total  extension  of  the  statu- 
tory period  for  making  final  proof  that  may  be  allowed  in  any  one  case 
ander  this  Act,  and  any  other  existing  statutes  of  either  general  or  local 
application,  shall  be  limited  to  six  years  in  the  aggregate.   [37  Stat,  L.  106.] 

Further  provisions  relating  to  an  extension  of  time  were  made  bv  the  Act  of  March 
28, 1908,  eh.  112,  |  3,  9Uf>ra,  p.  703,  and  the  Act  of  March  4,  1915,'ch.  147,  i  5,  tnfra, 
p.  707. 


An  Act  Selating  to  partial  assignments  of  desert-land  entries  within 
reclamation  projects  made  since  March  twenty-eighth,  nineteen  hun- 
dred and  eight. 

[Act  of  July  24,  1913,  ch.  251,  37  Stat.  L.  200.] 

[Assignment  of  desert-land  entries  within  reclamation  projects — to 
conform  to  farm  units.]  That  a  desert-land  entry  within  the  exterior 
limits  of  a  Qovernment  reclamation  project  may  be  assigned  in  whole  or  in 
part  under  the  Act  of  March  twenty-eighth,  nineteen  hundred  and  eight 
(Thirty-fifth  Statutes  at  Large,  page  fifty-two),  and  the  benefits  and  limi- 
tations of  the  Act  of  June  twenty-seventh,  nineteen  hundred  and  six 
(Thirty-fourth  Statutes  at  Large,  page  five  hundred  and  twenty),  shall 
apply  to  such  desert-land  entryman  and  his  assignees :  Provided,  That  all 
such  assignments  shall  conform  to  and  be  in  accordance  with  farm  units 
to  be  established  by  the  Secretary  of  the  Interior  upon  the  application  of 
the  desert-land  entryman.  All  such  assignments  heretofore  made  in  good 
faith  shall  be  recognized  under  this  Act.    [37  Stat,  L.  200,] 

The  Act  of  March  28,  1908,  ch.  112,  mentioned  in  the  text,  is  given  supra,  p.  703. 
For  the  Act  of  June  27,  1006,  ch.  3559,  also  mentioned  in  the  text,  see  Watebs. 


Sec.  5.  [Desert  land  entries — itaial  proof  —  extension  of  time.]  •  •  • 

That  the  Secretary  of  the  Interior  may,  in  his  discretion,  extend  the  time 
within  which  final  proof  is  required  to  be  submitted  upon  any  lawful  pend- 
ing desert-land  entry  made  prior  to  July  first,  nineteen  hundred  and  four- 
teen, such  extension  not  to  exceed  three  years  from  the  date  of  allowance 
thereof :  Provided,  That  the  entryman  or  his  duly  qualified  assignee  Has, 
in  good  faith,  complied  with  the  requirements  of  law  as  to  yearly  expendi- 
tures and  proof  thereof,  and  shall  show,  under  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Interior,  that  there  is  a  reasonable 
prospect  that,  if  the  extension  is  granted,  he  will  be  able  to  make  the  final 
proof  of  reclamation,  irrigation,  and  cultivation  required  by  law:  Pro- 
vided further.  That  the  foregoing  shall  apply  only  to  cases  wherein  an 
extension  or  further  extension  of  time  may  not  properly  be  allowed  under 
existing  law.    [38  Stat,  L,  1161.] 

This  and  the  two  following  paragraphs  of  this  section  are  from  the  Deficiencies 
Appropriation  Act  of  March  4,  1915,  ch.  147. 

Earlier  provisions  relating  to  an  extension  of  time  were  made  by  the  Act  of  March 
28,  1908,  ch.  312,  §  3,  8Upra,  p.  703,  and  the  Act  of  April  30,  1912,  ch.  101,  supra, 
p.  706. 
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[Time  for  completing  ^ntry  extended.]  That  ^here  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  Secretary  of  the  Interior,  under  rules  and 
regulations  to  be  prescribed  by  him,  with  reference  to  any  lawful  pending 
desert-land  entry  made  prior  to  July  first,  nineteen  hundred  and  fourteen, 
under  which  the  CAtryman  or  his  duly  qualified  assignee  under  an  assign- 
ment made  prior  to  the  date  of  this  Act,  has,  in  good  faith,  expended  the 
sum  of  $3  per  acre-  in  the  attempt  to  effect  reclamation  of  the  land,  that 
there  is  no  reasonable  prospect  that,  if  the  extension  allowed  by  this  Act 
or  any  existing  law  were  granted,  he  would  be  able  to  secure  water  su£S- 
cient  to  effect  reclamation  of  the  irrigable  land  in  his  entry  or  any  legal 
subdivision  thereof,  the  Secretary  of  the  Interior  may,  in  his  discretion, 
allow  such  entryman  or  assignee  five  years  from  notice  within  which  to 
perfect  the  entry  in  the  manner  required  of  a  homestead  entryman.  [38 
Stat  L.  1161.] 

See  the  notes  to  the  preceding  paragraph  of  this  sectiota. 

[Perfection  of  entry.]  That  any  desert-land  entryman  or  his  assignee 
entitled  to  the  benefit  of  the  last  preceding  paragraph  may,  if  he  shall  so 
elect  within  sixty  days  from  the  notice  therein  provided,  pay  to  the  receiver 
of  the  local  land  office  the  sum  of  50  cents  per  acre  for  each  acre  embraced 
in  the  entry,  and  thereafter  perfect  such  entry  upon  proof  that  he  has 
upon  the  tract  permanent  improvements  conducive  to  the  agricultural 
development  thereof  of  the  value  of  not  less  than  $1.25  per  acre,  and  that 
he  has,  in  good  faith,  used  the  land  for  agricultural  purposes  for  three 
years  and  the  payment  to  the  receiver,  at  the  time  of  final  proof,  of  the 
sum  of  75  cents  per  acre :  Provided,  That  in  such  case  final  proof  may  be 
submitted  at  any  time  within  five  years  from  the  date  of  the  entryman 's 
election  to  proceed  as  provided  in  this  section,  and  in  the  event  of  failure 
to  perfect  the  entry  as  herein  provided,  all  moneys  theretofore  paid  shall  be 
forfeited  and  the  entry  canceled.     [38  Stat.  L.  1162.] 

See  the  notes  to  the  first  paragraph  of  the  section,  supra,  p.  707. 


Xm.    SWAMP  AND  OVERFLOWED  LANDS 

Sec.  2479.  [Orant  of  swamp  and  overflowed  lands  to  certain  States  to 
aid  in  oonstniction  of  levees,  etc.]  To  enable  the  several  States  (but  not 
including  the  States  of  Kansas,  Nebraska,  and  Nevada)  to  construct  the 
necessary  levees  and  drains,  to  reclaim  the  swamp  and  overflowed  lands 
therein  —  the  whole  of  the  swamp  and  overflowed  lands,  made  unfit  thereby 
for  cultivation,  and  remaining  unsold  on  or  after  the  twenty-eighth  day  of 
September,  A.  D.  eighteen  hundred  and  fifty,  are  granted  and  belong  to  the 
several  States,  respectively,  in  which  said  lands  are  situated:  Provided, 
however,  That  said  grant  of  swamp  and  overflowed  lands,  as  to  the  State  of 
California,  Minnesota,  and  Oregon,  is  subject  to  the  limitations,  restrictions 
and  conditions  hereinafter  named  and  specified,  as  applicable  to  said 
three  last-named  States  respectively.     [R.  S.] 

Act  of  Sept.  28,  1850,  ch.  84,  9  Stat.  L.  520;  Act  of  March  12,  1860,  ch.  5^  12  Stat 
L.  3. 

These  provisioiiB  are  known  as  the  "  Swamp  Land  Acts.^ 
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VariouB  subse^ent  Acts,  chiefly  those  admitting  new  states  into  the  Union,  granted 
other  lands  in  lieu  of  those  which  might  be  claimed  under  this  section,  for  various 
public  purposes,  as  follows: 

Arizona:     Act  of  June  20,  1910,  ch.  310,  §  25,  39  Stat.  L.  573. 

Idaho:     Act  of  July  3,  1890,  ch.  656,  §§  11-14,  26  Stat.  L.  216,  217. 

Montana:     Act  of  Feb.  22,  1889,  ch.  180,  §§  17,  19,  25  Stat.  L.  681. 

New  Mexico:  Act  of  June  21,  1898,  ch.  489,  §§  6-12,  30  Stat.  L.  485-489;  Act  of 
June  20,  1910,  ch.  310,  S  7,  36  Stat.  L.  562. 

Xorth  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  §§  17,  19,  25  Stat.  L.  681. 

Oklahoma:     Act  of  June  16,  1906,  ch.  3336,  §  12,  34  Stat.  L.  275. 

South  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  §§  17,  19,  25  Stat.  L.  681. 

Utah:    Act  of  July  16,  1894,  ch.  138,  §§  12,  13,  28  Stat.  L.  110. 

Washington:  Act  of  Feb.  22,  1889,  ch.  180,  §§  17,  19,  25  Stat.  L.  681;  Act  of 
March  3,  1893,  ch.  210,  §  1,  27  Stat.  L.  661;  Act  of  June  4,  1897,  ch.  2,  S  1,  30  Stat. 
L.  56. 

Wyoming:     Act  of  July  10,  1890,  ch.  664,  §§  11-14,  26  Stat.  L.  224. 


I.  Grant  in  general,  709 
II.  Subsequent  disposition  of  lands,  711 
III.  Lands  subject  to  grant,  712 

I.  Grant  in  General 

Pnxpose  and  policy  of  Act. —  This  legis- 
lation declares  a  public  policy  on  the 
part  of  the  government  to  aid  the  states 
in  reclaiming  swamp  and  overflowed 
lands  unfit  for  cultivation  in  their  natu- 
ral state,  and  is  a  recognition  of  the 
right  and  duty  of  the  respective  states, 
in  consideration  of  such  grants,  to  make 
and  maintain  the  necessary  improve- 
ments. Leovy  r.  U.  S.,  (1900)  177  U.  S. 
621,  20  S.  Ct.  797,  44  U.  S.   (L.  ed.)   914. 

Extent  of  grant. —  This  Act  made  no 
grant  of  swamp  lands  to  any  of  the 
territories,  nor  did  a  territory  become 
entitled  to  a  swamp-land  grairt  from  the 
United  States  upon  its  admission  to  the 
Vnion  as  a  state,  in  the  absence  of  a 
statute  expressly  conferring  such  grant, 
though  the  Act  admitting  it  into  the 
Union  contained  a  provision  to  the  effect 
that  "  all  the  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within 
that  state  as  in  the  other  states  of  the 
Union."  Rice  v,  Sioux  City,  etc.,  R.  Co., 
(1884)  110  U.  S.  695,  4  S.  Ct.  177,  28 
U.  S.  (L.  ed.)   289. 

Effect  of  grant. —  This  Act,  by  clear 
and  apt  description,  granted  to  the  state 
absolutely  all  the  public  lands  therein 
that  were  then  swamp  and  overflowed, 
and  segregated  them  from  the  mass  of 
the  public  domain.  Hence,  an  ex  parte 
survej'  of  those  lands  by  the  government 
alter  the  passage  of  the  Act  cannot  be 
(^nsidered  as  having  any  just  relation  to 
the  nower  reserved  to  the  United  States 
by  toe  Act  admitting  California  to  the 
Union  (passed  before  the  Swamp-land 
Act)  providing  as  a  condition  of  admis- 
Mon  that  the  people  of  California  should 
»«'er,  either  through  their  legislature  or 
'otherwise,  interfere  with  the  primary 
(iisposal  of  the  public  lands  witnin  the 
limits  of  the  state.  Kernan  v,  Griffith, 
11864)  27  Cal.  87. 


Nature  of  grant  —  In  praesenii, —  The 
Act  of  Sept.  28,  1860,  ch.  84,  9  Stat.  L. 
520,  was,  ex  proprio  vigore,  a  grant  in 
praesenti  to  the  states  then  in  existence 
of   all   the  swamp   and  overflowed   lands 
within   their   respective   limits.     This   is 
true  though  the  second  section  of  the  Act 
(R.  S.  sec.  2480,  infra,  p.  716),  required 
identification  of  the  lands  by  the  Secre- 
tary of  the  Interior  before  the  issuance  of 
patents  therefor.     The  Act  itself  was  a 
present   grant   to   each   state   of   all   the 
lands  within  its  limits  of  the  particular 
description    designated,    wanting    only    a 
definition    of    boundaries    to    render    the 
title   perfect.     It   conveyed   a   fee-simple 
estate   clogged   by   no   conditions.     Han-, 
nibal,   etc.,   R.Co.   t?.    Smith,    (1870)    9 
Wall.  95,  19  U.  S.    (L.  ed.)  599;   French 
r.  Fyan,    (1876)   93  U.  S.  169,  23  U.  S. 
(L.  ed.)    812;   Martin  t?.  Marks,    (1878) 
97  U.  S.  345,  24  L.  S.  (L.  ed.)  940;  Rice 
V.   Sioux  City,  etc.,  R.   Co.,    (1884)    110 
U.  S.  695,  4  S.  Ct.  177,  28  U.  S.  ^L.  ed.) 
289;  Wright  i?.  Roseberry,  (1887)    121  U. 
S.  488,  7   S.  Ct.  985,  30  U.  S.    (L.  ed.) 
1039;  Tubbs  f.  Wilhoit,  (1891)  138  U.  S. 
134,  11  S.  Ct.  279,  34  U.  S.  (L.  ed.)   887; 
Michigan  Land,  etc.,  Co.  i:.  Rust,   (1897) 
168  U.   S.   589,   18   S.   Ct.   208,   42   U.  S. 
(L.  ed.)   591;   San  Francisco  Sav.  Union 
r.  Irwin,   (C.  C.  Cal.  1886)   28  Fed.  708; 
Kirby   v,   Lewis,    (E.    D.   Ark.    1889)    39 
Fed.   66;    Kittel  f.   Internal  Imp.   Fund, 
(N.  D.  Fla.  1905)   139  Fed.  941;  U.  S.  v. 
Wilson,  (E.  D.  Ark.  1914)  214  Fed.  630; 
(1858)   9  Op.  Attv.-Gen.  254;  Fletcher  r. 
Pool,   (1859)   20  Ark.  100;  Hempstead  t*. 
Underbill,    (1859)    20  Ark.   337;    Branch 
t?.  Mitchell,  (1866)   24  Ark.  431;  Ringo  f. 
Rotan,    (1874)    29    Ark.    56;    Hendry   t\ 
Willis,    (1878)     33    Ark.    833;    Chism    r. 
Price,  (1891)   54  Ark.  251,  15  S.  W.  883, 
1031;    Owens   r.  Jackson,    (1858)    9  Cal. 
322;    Summers    t?.    Dickinson,    (1858)    9 
Cal.   554;   Kernan  t\  Griffith,    (1864)    27 
Cal.  87;   Lux  v.  Haggin,    (1886)  69  Cal. 
255,  4  Pac.  919,  10  Pac.  674;  Shanklin  i\ 
McNamara,    (1891)    87  Cal.  371,  26  Pac. 
345;     McCabe    r.    Goodwin,     (1895)     106 
Cal.  486,  39  Pac.  941;  Whiteside  County 
V,  Burchell,    (1863)    31   III.   68;    Dart  f. 
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Hercules,    (1864)    34  111.   395;   Keller  r. 
Brickey,    (1876)    78    111.    133;    Wabash, 
etc.,  R.  Go.  t*.  McDougal,  (1885)   113  111. 
603;  Edmondson  v.  Com,  (1B78)  62  Ind. 
17;    Matthews   v,   Goodrich,    (1885)    102 
Ind.   557,   1   N.   E.   175;   State  v^  Ports- 
mouth Sav.  Bank,    (1886)    106   Ind.  435, 
7    N.    E.    379;    ToUeston   Club    i\   State, 
(1894)    141   Ind.   197,  38  X.  E.  214,  40 
N.  E.  690;  Allison  i>,  Halfacre,  (1861)   11 
la.  450;  Barrett  r.  Brooks,  (1866)  21  la. 
144;     Chicago,    etc.,    R.    Co.    v.    Brown, 
(1875)   40  la.  333;  Page  County  v.  Bur- 
lington, etc.,  R.  Co.,   (1875)   40  la.  520; 
Snell  V.  I>ubuque,  etc.,  R.  Co.,  (1889)   78 
la.   88,   42  N.  W.  688;    Hays   f.  McCor- 
mlck,    (1891)    88  la.   89,  49  N.   VV.   69; 
American  Emigrant  Co.  v.  Fuller,  (1891) 
83  la.  699,  50  N.  W.  48;  Bailey  v.  Oal- 
Unan,  (1893)  87  la.  107,  63  N.  W.  1074; 
Nicodemus  .t;.  Young,   (1894)   90  la.  423, 
67  N.  W.  906;  Bourne  r.  Ragan,  (1896) 
96  la.  566,  65  N.  W.  826 ;  Smith  t*.  Miller, 
(1898)    106   la.   688,   70  N.   W.   123,   76 
N.  W.  499;  Hart  v.  Delphey,   (1912)    157 
la.  316,  136  N.  W.  702;   Union  Sawmill 
Co.  t?.  Taylor,    (1913)    133  La.   1088,  63 
So.   594;    Busch  v.   Donohue,    (1875)    31 
Mich.   481;    Sterling   r.   Jackson,    (1888) 
69  Mich.  488,  37  N.  W.  845,  13  A.  S.  R. 
405;  State  v.  Sparrow,   (1891)    89  Mich. 
263,  50  N.   W.   1088;    Sherman  r.  A.  P. 
Cook  Co.,   (1893)  98  Mich.  61,  57  N.  W. 
23^    Olds    V.    State    Land    Office    Com'r, 
(1901)    134  Mich.  442,  86  N.  W.  956,  96 
N.   W.   608;    People  t?.    Warner,    (1898) 
116  Mich,  228,  74  N.  W.   705;    State  r. 
Lake  St.  CUir  Fishing,  etc..  Club,  (1901) 
127  Mich.   580,   87   N.  W.   117;   Fore  r. 
Williams,    (1858)    35   Miss.   533;    Daniel 
V.  Purvis,   (1874)    60  Miss.  261;  Hender- 
son 17.   Blair,    (1912)    102  Miss.   640,   59 
So.   866;   Clarkson   v.  Buchanan,    (1873) 
63    Mo.     663;     Campbell  *  r.     Wortman, 
(1874)    68  Mo.  258;    Masterson   r.  Mar- 
shall,    (1877)    65    Mo.    94;    Simpson    t*. 
Stoddard  County,    (1902)    173   Mo.   421, 
73  S.  W.  700;   Gaston  v.  Stott,    (1873) 
6  Ore.   48;    Miller  t?.   Tobin,    (1887)    16 
Ore.   640,    16   Pac.    161;    Warner  Valley 
Stock  Co.  V.  Calderwood,   (1899)   36  Ore. 
228,  69   Pac.   116;   Diana  Shooting  Club 
V.    Lamoreux,    (1902)     114    Wis.    44,    89 
N.   W.   880,   91    A.   S.   R.    898.     Contra, 
State     t7.     School,     etc..     Land     Com'rs, 
(1859)   9  Wis.  236.     Compare  Pengra  v. 
Munz,    (C.   C.   Ore.   1887)    29   Fed.   830; 
Thompson  v.  Prince,   (1873)   67  111.  281; 
Ogden  17.  Buckley,  (1902)   116  la.  362,  89 
N.  W.  1115;   Funston  i7.  Metcalf,   (1866) 
40   Miss.   504;    Dowd  v.  Louisville,   etc., 
R.  Co.,   (1890)   68  Miss.  159,  8  So.  296; 
Birch    17.    Gillis,     (1877)     67    Mo.    102; 
Stephenson  t*.  Stephenson,  (1879)  71  Mo. 
127;    Prior  v,  Lambeth,    (1883)    78  Mo. 
538. 

Sufficiency  of  description  for  grant  in 
praesenti — The  description  of  the  land 
as    all    ''  swamp    and    overflowed    lands 


made  unfit  thereby  for  cultivation  **  is 
not  too  vague  and  indefinite  to  enable 
the  Act  to  operate  as  a  grant  in 
praesenti.  Wright  t*.  Roseberry,  (1887) 
121  U.  S.  488,  7  S.  Ct.  985,  30  U.  S. 
(L.  ed.)  1039;  Branch  r.  Mitchell. 
(1866)  24  Ark.  431;  Owens  r.  Jackson. 
(1858)  9  Cal.  322;  Gaston  r.  Stott, 
(1873)   5  Ore.  48. 

Title  obtained  by  state. —  The  state's 
title  to  land  under  the  Swamp  Land  Act 
is  inchoate  until  the  land  is  listed. 
Chapman,  etc.,  Lumber  Co.  r.  St.  Francis 
Levee  Dist.,  (1914)  232  U.  S.  186.  34 
S.  Ct.  297,  58  U.  S.  (L.  ed.)  564,  revers- 
ing (1911)  100  Ark.  94,  139  S.  W.  625. 
While  the  grant  under  this  Act  is  in 
prsesenti,  the  state's  title  at  the  outset 
IS  an  inchoate  one  and  does  not  become 
perfect  as  of  the  date  of  the  Act,  until 
the  lands  have  been  identified  and  a 
patent  issued.  U.  S.  v.  Witeon,  (E.  D. 
Ark.  1914)   214  Fed.  630. 

In  Foss  17.  Johnstone,  (1910)  158  Cal. 
119,  110  Pac.  294,  it  was  held  that  the 
title  of  the  state  does  not  depend  on  the 
actual  issuance  to  it  of  a  patent.  But 
this  holding  would  not  seem  to  be  tenable 
in  view  of  the  decision  in  Chapman,  etc., 
Lumber  Co.  v.  St.  Francis  Levee  Dist., 
(1914)  232  U.  S.  186,  34  S.  Ct.  297,  58 
U.  S.  (L.  ed.)  664,  reversing  (1911)  100 
Ark.  94,  139  S.  W.  625.  In  that  case  it 
was  also  contended  that  the  title  to  the 
lands  in  controversy,  even  though  not  in- 
cluded in  the  patent,  passed  to  the  state 
under  the  Swamp  Land  Act  independent 
of  any  patent,  but  this  contention  was 
declared  to 'be  untenable,  the  court  hold- 
ing: "The  lands  were  never  listed  as 
swamp  lands,  and  their  listing  does  not 
appear  to  have  been  requested,  doubtless 
because  they  were  not  surveyed." 

And  in  Rogers  Locomotive  Mach. 
Works  t\  American  Emigrant  Co.,  (1896) 
164  U.  S.  569,  17  S.  Ct.  188,  41  U.  S. 
(L.  ed.)  652,  reversing  (1891)  83  la. 
612,  50  N.  W.  52,  the  court,  holding  to 
the  same  eifect,  said:  "While,  therlore, 
as  held  in  many  cases,  the  Act  of  1850 
was  in  praesenti  and  gave  an  inchoate 
title,  the  lands  needed  to  be  identified  as 
lands  that  passed  under  the  Act;  which 
being  done,  and  not  before,  the  title  be- 
comes perfect  as  of  the  date  of  the  grant- 
ing Act." 

'  A  title  by  patent  from  the  United 
States  is  a  title  by  record  without  a 
delivery  to  the  patentee,  and  a  patent 
from  the  United  States  to  a  state  of 
swamp  lands  is  competent  evidence  as 
against  the  objection  that  it  does  not 
show  that  it  was  ever  received  by  the 
state  or  any  officer  authorized  to  receive 
it.  Warner  Valley  Stock  Co.  r.  Morrow, 
(1906)   48  Ore.  258,  86  Pac.  369. 

Ratification  by  state. — ^A  grant  by  the 
United  States  of  land  that  has  passed  tu 
the  state  under  this  Act  may  be  ratified 
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and  a£5nned  by  the  state.  Railroad 
Lands  Co.  v.  Shreveport,  (1906)  117  La. 
140,  41  So.  443. 

The  acceptance  by  the  state  of  lands 
certified  to  it  by  the  Secretary  of  the 
Interior  as  swamp  and  overflowed  is  con- 
clusive on  the  state  as  to  the  title  to  and 
character  of  the  lands  so  certified  and 
subsequently  sold  by  the  state  as  such. 
Chauvin  r.  Liouisiana  Oyster  Commission, 
(1907)    121  La.  10,  46  So.  38. 

Sellnquishment  by  state. —  See  the 
notes  to  R.  S.  sec.  2482,  infra,  p.  721. 

XL  StTBSEQXTENT     DISPOSITION     OF     LAin)8 

Sale  by  United  States  after  passage  of 
Act.— Since  the  Act   of  Sept.   28,   1850, 
eh.  84,  9  Stat.  L.  520,  was  a  fee-simple 
grant    in    pnesenti,    the    United    States 
thereby   relinquished  all  power  to  make 
subsequent  disposition  of  lands  embraced 
therein.     Hence,  when  land  was  actually 
swampy  and  overflowed   at  the   time  of 
the    passage    of    the    Act,    a    subsequent 
grant,  sale,  location,  entry,  or  other  dis- 
position   of    such    land    adverse    to    the 
swaimp-land    grant    is    void    unless    con- 
linnea  or  ratified  by  the  state  in  which 
the  land   is  situated;    this,  too,  though 
the  sale  or  grant  is  made  before  the  state 
has  had  the  land  located  and  confirmed 
as  swamp  land.     Burlington,  etc..  River 
R.   Co.    f?.    Fremont    County,    (1870)    9 
WaU.  89,  19  U.  S.  (L.  ed.)  563,  affirming 
(1867)   22  la.  91;  Hannibal,  et6.,  R.  Co. 
r.  Smith,    (1870)    9  WalL  95,   19  U.  S. 
(U  ed.)  599;  French  r.  Fyan,  (1876)  93 
U.  S.  169,  23  U.  S.  (L.  ed.)  812;  Wright 
f.  Roseberry,   (1887)    121  U.  S.  488,  7  8. 
Ct.  985,  30  U.  S.   (L.  ed.)    1039;  Rogers 
Locomotive    Mach.    Works    v.    American 
Emigrant  Co.,   (1896)    164  U.  S.  559,  17 
S.  C;t.  188,  41  U.  S.   (L.  ed.)   552;  Kirby 
V.  Lewis,   (E.  D.  Ark.  1889)  39  Fed.  66; 
(1858)    9  Op.  Atty.-Gen.  253;  Branch  t\ 
Mitchell,    (1866)    24  Ark.  431;   Ringo  vl 
Rotan,    (1874)    29   Ark.    56;    Hendry   r. 
WiUis,    (1878)    33    Ark.    833;    Chism   v. 
Price,  (1891)  54  Ark.  251,  15  S.  W.  883, 
1(^1;  Keman  17.  Griffith,  (1864)   27  CaL 
87;  Kile  r.  Tubbs,    (1881)    59  Cal.  191; 
Sacramento    Valley    Reclamation    Co.    v. 
Cook,    (1882)     61    Cal.    341;    Keller   v. 
Brickey,  (1875)  78  IlL  133;  Matthews  v. 
(Soodrich,    (1885)    102  Ind.  557,   1  N.  E. 
175;  Tolleston  Club  v.  State,  (1894)   141 
Ind.  197,   38  N.   E.  214,  40  N.   E.   690; 
Chicago,  etc.,  R.  Co.  t\  Brown,  (1875)  40 
la.  333;  Page  County  r.  Burlington,  etc., 
E.   Co.,     (1875)     40    la.    520;    Snell    r. 
Dubuque,  etc.,  R.  Co.,   (1889)   78  la.  88, 
42  N.  W.  588;  Bailey  v,  Callanan,  (1893) 
87  U.    107,   53   N.    W.    1074;    Busch   <?. 
Donohue,  (1875)  31  Mich.  481;  Sherman 
r.  A.  P.  Cook  Co.,    (1893)    98  Mich.  61, 
67  K.  W.  23;  Daniel  r.  Purvis,  (1874)  50 
Miss.  261;    Foster  r.   Evans,    (1872)    51 
Mo.  39;    Campbell  t.   Wortman,    (1874) 


58  Mo.  258;  Hannibal,  etc.,  R.  Co.  v, 
Snead,  (1877)  65  Mo.  239;  Miller  v, 
Tobin,  (1887)  16  Ore.  540,  16  Pac.  161; 
Warner  Valley  Stock  Co.  r.  Calderwood, 
(1899)  36  Ore.  228,  59  Pac.  115.  Com- 
pare Thompson  f.  Prince,  (1873)  67  111. 
281;  Funstoni?.  Metcalf,  (1866)  40  Miss. 
504;  Prior  v.  Lambeth,  (1883)  78  Mo. 
538,  holding  that  an  entry  made  under 
other  laws  by  another  person  prior  to 
the  selection  or  designation  of  the  land 
as  swamp  land  is  valid  as  against  one 
claiming  under  this  Act  though  the  land 
is  actually  swamp. 

If  a  patent  is  issued  pursuant  to  an 
adverse  grant  or  sale  made  by  the  United 
States  fliter  the  passage  of  this  Act,  it 
cannot  be  impeached  collaterally  by  parol 
ievidence.  Ehrhardt  v.  Hogaboom,  (1885) 
115  U.  S.  67,  5  S.  Ct.  1157,  29  U.  S.  (L. 
ed.)  346;  Cahn  r.  Barnes,  (C.  C.  Ore. 
1881)  5  Fed.  326;  Iowa  R.  Land  Co.  v. 
Antoine,  (1879)  52  la.  429,  3  N.  W.  468. 

And  where  for  more  than  twenty-eight 
years  a  state  and  the  United  States 
united  in  regarding  the  land  in  contro- 
versy as  not  being  swamp,  it  was  •  held 
that  a  person  not  claiming  under  the 
swamp-land  grant  could  not  set  up  such 
grant  to  defeat  a  title  resting  on  a 
United  States  patent.  Davis  r.  Nolan, 
(1878)  49  la,  683. 

And  the  swamp-land  claimant  was  held 
estopped  to  deny  the  title  of  one  claim- 
ing under  a  United  States  patent  where 
the  patentee  had  been  in  open  and  notori- 
ous possession  of  the  land  in  controversy 
for  more  than  thirty  years,  and  had  paid 
taxes  thereon  for  such  period,  and  it  was 
doubtful  if  the  land  was  swamp  and 
overflowed  within  the  meaning  of  the 
statute.  Knapp  v,  Paine,  (1895)  95  la. 
64,  63  N.  W.  675. 

Estoppel  to  claim  lands  under  Swamp- 
land Act. —  Where,  since  the  enactment 
of  the  Swamp-land  Act,  the  United 
States  has  granted  lands  to  a  state  for 
other  purposes,  such  as  the  construction 
of  railroads,  etc.,  and  certain  lands  are 
certified  to  the  state  as  inuring  to  it 
under  the  later  Act,  and  the  state  does 
not  question  the  correctness  of  this  cer- 
tification, it  is  estopped  to  claim  that  the 
lands  in  fact  inured  to  it  under  the 
Swamp-land  Act.  McCormick  r.  Hayes, 
(1895)  159  U.  S.  332,  16  S.  Ct.  37,  40 
U.  S.  (L.  ed.)  171;  Hough  i*.  Buchanan, 
(N.  D.  la.  1886)  27  Fe<i.  328;  Pengra  v. 
•Munz,  (C.  C.  Ore.  1887)  29  Fed.  830; 
Rogers  Locomotive  Mach.  Works  v. 
American  Emigrant  Co.,  (1896)  164  U. 
S.  559,  17  S.  Ct.  188,  41  U.  S.  (L.  ed.) 
552,  reversing  (1891)  83  la.  612,  50  N. 
W.  52;  Chandler  v.  Calumet,  etc.,  Min. 
Co.,  (W.  D.  Mich.  1888)  36  Fed.  665, 
affirmed  (1893)  149  U.  S.  79,  13  S.  Ct. 
798,  37  U.  S.  (L.  ed.)  657;  Young  v. 
Charnquist,  (1901)  114  la.  116,  86  N.  W. 
206;   State  t?.  Flint,  etc.,  R.  Co.,   (1891) 
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89  Mich.  481,  61  N.  W.  103,  writ  of 
error  dismissed  (1894)  152  U.  S.  363,  14 
S.  Ct.  586,  38  U.  S.  (L.  ed.)  478.  See 
also  Crapo  r.  Troy  Tp.,  (1894)  98  Mich. 
635,  57  N.  W.  806^. 

As  a  county  is  a  mere  agency  of  the 
state,  this  estoppel  is  binding  on  a 
county  to  which  the  state  granted  its 
swamp  lands  prior  to  the  subsequent 
conflicting  grant  to  the  state.  Rogers 
Locomotive  Mach.  Works  v.  American 
Emigrant  Co.,  (1896)  164  U.  S.  559,  17 
S.  Ct.  188,  41  U.  S.  (L.  ed.)  552,  revers- 
ing (1891)   83  la.  612,  50  N.  W.  52. 

And  it  is  likewise  binding  on  indi- 
viduals claiming  under  the  state  by  an 
agreement  entered  into  after  the  lands 
had  been  certified  to  the  state  as  in- 
uring to  it  under  the  later  Act.  Rogers 
Locomotive  Mach.  Works  t*.  American 
Emigrant  Co.,  (1896)  164  U.  S.  669,  17 
S.  Ct.  188,  41  U.  S.  (L.  ed.)  652,  revera- 
ing  (1891)  83  la.  612,  50  N.  W.  52; 
Cahn  V.  Barnes,  (C.  C.  Ore.  1881)  6  Fed. 
326;  Pengra  r.  Munz,  (C.  C.  Ore.  1887) 
29  Fed.  830. 

III.  Lands    Subject   to   Grant 

Scope  of  Act. —  The  Act  includes  two 
kinds  of  land,  swamp  and  overflowed.  If 
by  reason  of  either  swamp  or  overflow 
the  land  is  rendered  unflt  tor  cultivation 
it  comes  within  the  purview  of  the  Act. 
Merrill  v.  Tobin,  (N.  D.  la.  1887)  30 
Fed.  738. 

Constmction  of  terms  ''swamp"  and 
"overflowed." — "Now,  lands  'subject  to 
overflow,'  or  *  subject  to  overflow  from 
slough,'  or  *  subject  to  periodical  over- 
flow,' are  not  necessarily  such  as  come 
within  the  descriptive  terms  of  those  in- 
uring to  the  state  under  the  swamp-land 
grant.  Whether  the  terms  '  swamp '  and 
*  overflowed '  when  connected  by  the 
particle  *  and '  be  taken  together  as  a 
general  term  of  description  for  the  lands 
granted  by  the  Swamp-land  Act,  or 
whether  those  terms  are  separable  and 
refer  to  two  different  qualities  of  lands 
thus  granted,  makes  little  or  no  differ- 
ence in  this  consideration.  If  the  former 
theory  be  the  correct  one,  then  mani- 
festly the  meaning  of  the  phrase  is  en- 
tirely different  from  the  phrase  *  subject 
to  periodical  overflow.'  And  if  the  latter 
theory  be  adopted,  still  we  think  there 
is  a  marked  distinction  between  the 
terms  '  overflowed '  and  *  subject  to  peri- 
odical overflow.'  The  term  *  overflowed,' 
as  thus  used,  has  reference  to  a  perma- 
nent condition  of  the  lands  to  which  it 
is  applied.  It  has  reference  to  those 
lands  which  are  overflowed  and  will  re- 
main so  without  reclamation  or  drain- 
age; while  'subject  to  periodical  over- 
flow '  has  reference  to  a  condition  which 
may  or  may  not  exist,  and  which  when  it 
does  exist  is  of  a  temporary  character. 


It  was  never  intended  that  all  the  public 
lands  which  perchance  might  be  tempo- 
rarily overflowed  at  the  time  of  freahets 
and  high  waters,  but  which,  for  the 
greater  portion  of  the  year,  were  dry 
lands,  should  be  granted  to  the  several 
states  as  '  awamp  and  overflowed '  lands." 
Heath  r.  Wallace,  (1891)  138  U.  S.  573, 
11  S.  Ct.  380,  34  U.  S.  (L.  ed.)  1063, 
affirming  (1886)   71  Cal.  50,  11  Pac.  842. 

Overflowed  lands  are  those  that  are 
covered  by  nonnavigable  waters,  or  are 
subject  to  such  periodical  or  frequent 
overflows  of  water,  salt  or  fresh  (not  in- 
cluding lands  between  ordinary  high  and 
low  water  marks  of  navigable  waters)  as 
to  require  drainage  or  levees  or  embank- 
ments to  keep  out  the  waters  and  thereby 
render  the  lands  suitable  for  successful 
cultivation.  State  v,  Gerbing,  (1908) 
56  Fla.  603,  47  So.  363,  22  L.  R.  A. 
(N.  S.)    337. 

Lands  belonging  to  the  United  States, 
that  were  not  covered  by  navigable  waters 
at  ordinary  high-water  mark,  and  tliat 
required'  drainage  or  leveeing  to  render 
them  suitable  for  the  ordinary  purposes 
of  husbandry  at  the  time  this  Act  was 
passed  are  included  in  the  Act.  State  r. 
Gerbing,  (1908)  5;  FU.  603,  47  So.  353, 
22  L.  R.  A.   (N.  S.)   337. 

"Swamp  lands,  as  distinguished  from 
overflowed  lands,  mav  be  considered  such 
as  require  drainage  to  fit  them  for  culti- 
vation. Overflow^  lands  are  those  which 
are  subjeiit  to  such  periodical  or  frequent 
overflows  as  to  require  levees  or  embank- 
ments to  keep  out  the  water,  and  render 
them  suitable  for  cultivation.  It  does 
not  make  any  difference  whether  the  over- 
flow be  by  fresh  water,  as  by  the  rising 
of  rivers  or  lakes,  or  by  the  flow  of  the 
tides.  When  drainage,  reclamation,  or 
leveeing  is  necessary  to  enaoie  the  farmer 
to  use  them  for  some  of  the  ordinary  pur- 
poses of  husbandry,  the  lands  are  within 
the  terms  of  the  Act  of  Congress,  and  the 
title  passed  by  it  to  the  state."  San 
Francisco  Sav.  Union  r.  Irwin,  (C.  C. 
Cal.   1886)    28  Fed.  708. 

Swamp  lands,  as  distingiiished  from 
overflowed  lands,  are  such  as  require 
drainage  to  dispose  of  needless  water  or 
moisture  on  or  in  the  lands,  in  order  to 
make  them  fit  for  successful  and  useful 
cultivation.  State  r.  Garbing.  (1908)  56 
Fla.  603,  47  So.  363,  22  L.  R.  A.  (N.  S.) 
337. 

"Swamp  and  ovexflowed"  equivalent 
to  "wet  and  unfit  for  cultivationL" — 
"  The  phrase  '  swamp  and  overflowed ,'  as 
deflnea  bv  section  2  of  the  Arkansas 
Swamp-land  Act  of  1850,  is  merely  the 
equivalent  of  the  phrase  'wet  and  unfit 
for  cultivation,'  and  therefore  land  which 
is  too  *  wet '  for  cultivation  is  '  swamp 
and  overflowed,'  whether  the  water  flows 
over  it  or  stands  upon  it.  In  this  sense 
the  adjectives  '  swamp '  and  '  overflowed,' 
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taken  together,  qualify  the  noun  Maud' 
in  but  one  particular  —  express  but  one 
fact  concerning  it  —  that  is,  it  is  too  wet 
for  cultivation."  Miller  t?.  Tobin,  (C.  C. 
Ore.  1883)   18  Fed.  609. 

"Low  and  swamp  lands  holding  rain 
water  and  overflowing  to  a  great  depth 
are  clearly  of  the  character  contemplated 
by  the  law.''  Branch  r.  Mitchell,  (1866) 
24  Ark.  431. 

Land  not  overflowed  annually. —  It  was 
not  intended  by  this  Act  that  the  land 
should  be  overflowed  annually,  it  being 
sufficient  if  it  was  subject  to  overflow 
and  required  artificial  means  to  aubject 
it  to  beneficial  use.  Hence,  a  tract  of 
land  that  is  swampy  and  the  greater  por- 
tion of  which  is  wet  and  unfit  for  culti- 
vation, is  swamp  and  overflowed  land 
within  the  meaning  of  these  Acts.  Keller 
r.  Brickey,   (1875)    78  IlL  133. 

Land  subject  to  overflow  by  tides. — 
Where  lands  were  subject  to  periodical 
overflow  by  the  tides,  so  as  to  make  them 
unfit  to  raise  the  ordinary  crops  of  the 
country  without  levees  to  protect  them 
from  such  overflow,  they  were  considered 
to  be  overflowed  lands  wnthin  the  mean- 
ing of  this  Act.  San  Francisco  Sav. 
Union  r.  Irwin,  (C.  C.  Cal.  1886)  28 
Fed.  708,  distinguished  in  Baer  v,  Moran 
Bros.  Co.,  (1891)  2  Wash.  608,  27  Pac. 
470,  wherein  it  was  said  that  the  lands 
involved  in  the  principal  case  were  ones 
over  which  the  high  monthly  tides  flowed 
but  not  the  ordinary  daily  tides. 

Lands  not  susceptible  of  profitable  rec- 
lamation.—  By  this  Act  all  swamp  lands 
were  granted  that  the  state  might  thereby 
acquire  a  fund  for  general  drainage  pur- 
poses. The  grant  meluded  lands  wnich 
could  not  be  profltably  reclaimed  as  well 
as  those  susceptible  of  profitable  recla- 
mation by  drams  and  levees.  People  v. 
Warner,  (1898)  116  Mich.  228,  74  N.  W. 
705. 

Islands  included  in  grant. —  The  Act  ap- 
plies to  islands  as  well  as  to  the  main- 
land, provided  the  islands  are  actually 
swamp  and  overflowed  lands  wilihin  the 
meanmg  of  the  statute.  People  v,  War- 
ner, (1898)   116  Mich.  228,  74  N.  W.  705. 

And  where  a  strip  of  unsurveyed  land 
connected  with  an  island  in  a  navigable 
lake  was,  in  its  natural  state,  in  some 
places  a  few  inches  above  and  in  others 
slightly  below^  the  ordinary  water  level, 
and  was  at  times  entirely  submerged,  it 
was  held  not  to  constitute  a  part  of  the 
bed  of  the  lake  but  to  be  swamp  and 
overflowed  land  within  the  meaning  of 
this  section,  so  as  to  pass  to  the  state 
of  Michigan  thereunder.  State  i*.  Lake 
St.  Clair  Fishing,  etc.,  Qub,  (1901)  127 
Mich.  580,  87  N.  W.  117. 

Bed  of  river  as  overflowed  land. — 
Where  a  navigable  river  changed  its 
conrse,  forming  a  new  channel,  it  was 
held  that  the  bed  of  the  old  channel  was 


not  swamp  and  overflowed  land  within 
the  meaning  of  this  statute  though  each 
succeeding  freshet  brought  down  some 
sediment,  which  filled  up  the  old  chan- 
nel to  a  certain  extent.  Edwards  ix  Rol- 
ley,  96  Cal.  408,  31  Pac.  267,  31  A.  S.  R. 
234. 

Nonnavigable  waters  as  overflowed 
lands. —  Where  it  appeared  that  a  small 
lake  was  not  a  tributary  of  any  other 
body  of  water  and  was  inaccessible  except 
by  land,  and  that  it  was  impossible  to 
use  it  for  purposes  of  travel  or  commerce 
or  for  purposes  of  pleasure  other  than 
that  of  nunting,  it  was  held  that  it  was 
entirely  competent  for  the  United  States, 
by  its  survev  and  patent,  to  sell  and  con- 
vey the  lanas  beneath  the  waters  of  such 
lake  as  swamp  and  overflowed  lands,  and 
for  the  state  to  receive  and  convey  them 
as  such  without  reservation  or  restric- 
tion. Lamprey  r.  Danz^  (1902)  86  Minn. 
317,  90  N.  W.  578. 

The  artificial  submersion  of  land  will 
not  prevent  it  from  being  swamp  and 
overflowed  land  so  as  to  pass  to  the 
state  under  the  terms  of  this  Act.  Diana 
Shooting  Club  t*.  Lamoreux,  (1902)  114 
Wis.  44,  89  N.  W.  880,  91  A.  S.  R.  898. 

Beds  of  shallow  lakes. —  Permanently 
overflowed  swamps,  so-called  shallow 
lakes,  which  are  aestined  to  become  dry 
as  the  direct  and  necessary  result  of  the 
building  of  the  levees  in  aid  of  the  con- 
struction of  which  the  swamp-land  grants 
were  made,  passed  as  lands  under  those 
grants.  The  Acts  making  the  grants  con- 
templated that  these  areas  would  be  re- 
claimed, and  therefore  within  the  pur- 
view of  the  Acts  they  were  land.  Mc- 
Dade  t\  Bossier  Levee  Board,  (1902)  109 
La.  625,  33  So.  628.  See  also  Indiana 
V.  Milk,  (C.  C.  Ind.  1882)   11  Fed.  389. 

Land  under  water  included  in  grant  to 
state  of  Indiana. — In  a  proceeding  brought 
by  a  purchaser  from  the  state  of  Indiana 
to  quiet  the  title  to  certain  land  border- 
ing on  and  extending  under  certain  non- 
navigable  water  up  to  the  state  line, 
where  it  appeared  that  the  state  got  its 
title  under  tnis  statute  and  that  the  patent 
from  the  United  States  described  the 
whole  of  fractional  sections  enumerated 
and  bordering  on  the  water,  in  which  sec- 
tions the  disputed  land  lay,  and  that  after 
the  grant  the  water  receded,  it  was  held 
that  the  location  made  by  the  state  must 
be  presumed  to  have  included  the  land 
overflowed  at  the  time  of  the  grant  to  it, 
as  well  as  the  land  not  under  water  at 
that  time,  and  that  therefore  it  acquired 
and  conveyed  a  ^ood  title  to  the  holder 
of  the  land  in  dispute,  though  the  land 
under  water  was  not  embraced  in  the 
survey  made  before  the  issuance  of  the 
patent  by  the  United  States  —  it  appear- 
ing that  the  land  surrounding  the  water 
was  surveyed  so  that  the  identiflcation 
of  the  submerged  portion  was  absolute. 
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It  was  also  held,  that  the  making  of  a 
meander  line  had  no  certain  signincation 
and  did  not  necessarily  import  that  the 
tract  on  the  other  side  of  it  was  not 
surveyed  or  would  not  pass  by  a  convey- 
ance of  the  upland,  shown  by  the  plat  to 
border  on  the  water,  but  that  in  the 
case  at  bar  its  immediate  import  was 
only  to  indicate  the  contour  of  the  water. 
It  was  further  held,  that  a  resurvey  made 
by  the  United  States  after  the  grant  to 
the  state  did  not  affect  the  grantee's 
rights,  as  it  had  no  jurisdiction  to  make 
such  resurvey.  Kean  r.  Calumet  Canal, 
etc.,  Co.,  (1903)  190  U.  S.  462,  23  S.  Ct. 
661,  47  U.  S.  (L.  ed.)  1134,  White  and 
McKenna,  JJ.,  dissenting. 

Land  "unfit  for  cultivation."— "  Land 
which  can  be  cultivated,  within  the  mean- 
ing of  this  Act,  is  arable  land  —  that 
which  is  adapted  to  the  raising  of  crops 
which  require  annual  planting  and  till- 
age, as  corn,  wheat,  oats,  rye,  and  barley, 
in  this  country  —  and  which  is  suscep- 
tible of  such  cultivation  in  all  ordinary 
seasons."  American  Emigrant  Co/  t*. 
Rogers  Locomotive  Mach.  Works,  (1891) 
83  la.  612,  50  N.  W.  62,  reversed  on  other 
grounds  (1896)  164  U.  S.  659,  17  S.  Ct. 
188,  41  U.  S.   (L.  ed.)   652. 

Leuid  is  to  be  considered  as  unfit  for  cul- 
tivation if,  by  reason  of  the  overflow  to 
which  it  is  subject,  it  is  not  susceptible 
of  cultivation  in  grain  or  other  staple 
products.  Keeran  f.  Griffith,  (1866)  31 
Cal.  461;  Keeran  v.  Allen,  (1867)  33 
Cal.  642.  See  also  Merrill  t\  Tobin,  (N. 
D.  la.  1887)   30  Fed.  738. 

Land  is  not  rendered  fit  for  cultivation 
by  the  mere  fact  that  it  will  produce  an 
annual  crop  of  hay  having  a  market 
value,  or  that  a  crop  of  grass  may  spring 
up  after  the  overflow  subsides,  as  there 
are  but  few  tracts  of  land  that  are  ren- 
dered barren  by  annual  overflows  and  yet 
they  may  be  unfit  for  the  cultivation  of 
staple  products  unless  protected  by  levees. 
Keeran  i\  Griffith,  (1866)  31  Cal.  461. 
And  see  McConnaughy  t\  Wiley,  (C.  C. 
Ore.  1888)  33  Fed.  449;  American  Emi- 
grant Co.  V.  Rogers  Locomotive  Mach. 
Works,  (1891)  83  la.  612,  50  N.  W.  52, 
reversed  on  other  grounds  (1896)  164 
U.  S.  559, 17  S.  Ct.  188,  41  U.  S.(L.  ed.)552. 

Land  capable  of  "successful"  cultiva- 
tion.—  If  the  lands,  by  reason  of  the 
overflow,  are  usually  rendered  unfit  for 
the  successful  cultivation  of  staple  crops, 
they  are  swamp  and  overflowed  lands 
within  the  meaning  of  this  Act.  Hence, 
it  was  not  erroneous  for  the  trial  court, 
after  instructing  the  jury  that  if  the 
lands  were  not  by  reason  of  the  overflow 
rendered  unflt  for  cultivation  in  several 
staple  crops  enumerated,  they  were  not 
"  swamp  and  overflowed,"  to  give  the  fur- 
ther instruction  that  the  fact  that  any 
of  the  staple  crops  above  specified  might 
be  cultivated  and  raised  on  the  land,  was 


not  all  that  was  required,  but  that  the 
jury  should  also  consider  whether  such 
crops  or  some  of  them  might  be  culti- 
vated successfully.  Thompson  v.  Thorn- 
ton,  (1875)   50  Cal.  142. 

Distinction  between  ''profitably'*  and 
**  successfully  "  cultivated. —  W'here  the 
trial  court  instructed  the  jury  that  if 
after  the  subsidence  of  the  waters  the 
land  "  could  have  been  profitably  culti- 
vated each  year,  or  for  the  majority  of 
a  series  of  years  "  in  any  of  the  staple 
crops,  it  was  not  swamp  and  overflowed 
land  within  the  meaning  of  this  Act,  it 
was  held  that  the  instruction  was  erro- 
neous, the  proper  test  being  whether  the 
land  was  capable  of  successful  cultivation 
and  not  whether  it  might  be  cultivated 

£rofitab]y,  the  word  **  successfully "  not 
ein^  the  synonym  of  "  profitably,'  as  the 
qualities  and  conditions  of  the  soil  might 
be  such  that  its  cultivation  would  be  un- 
profitable, though  the  land  was  in  no 
sense  swamp  and  overflowed  land.  Wright 
r.  Carpenter,   (1874)   47  Cal.  436. 

Cultivability  of  neighboring  lands. — 
Where  it  was  sought  to  show  that  lands 
subject  to  overflow  were  susceptible  of 
cultivation  after  the  subsidence  of  the 
Waters,  and  it  did  not  appear  that  the 
land  in  question  had  been  actually  culti- 
vated, it  was  held  that  it  was  proper  to 
admit  evidence  that  other  lands  in  the 
neighborhood  similarly  situated,  but  sub- 
ject to  deeper  overflow,  and  therefore  less 
fit  for  cultivation,  produced  staple  crops. 
In  deciding  the  question  the  court  said 
that  the  evidence  tended  to  prove  that 
the  land  involved  in  the  suit  would  also 
produce  staple  crops,  and  that  it  was 
the  only  reasonably  certain  evidence  of 
the  fact,  in  the  absence  of  actual  experi- 
ment on  the  land  itself.  Keeran  r.  Allen, 
(1867)    33  Cal.  542. 

Land  cultivable  though  overflowed  an- 
nually.—  Though  land  is  subject  to  an- 
nual overflow,  it  is  not  thereby  rendered 
unfit  for  cultivation  within  the  meaning 
of  this  section,  if  regularly  and  annually, 
after  the  subsidence  of  the  waters,  a  crop 
of  grain  or  other  staple  products  can  be 
cultivated  and  produced  successfully  — 
such  as  wheat,  rye,  barley,  oats,  com, 
buckwheat,  peas,  or  beans.  Keeran  v. 
Allen,   (1867)   33  Cal.  542. 

Lands  excluded  from  operation  of  grant. 
—  The  intention  of  the  statute  was  to  ex- 
clude from  the  grant  all  the  swamp  and 
overflowed  lands  in  which  the  United 
States  had,  by  contract,  for  a  valuable 
consideration,  given  vested  rights  to  in- 
dividuals or  the  states  before  the  passage 
of  the  Act.  Hence,  the  grant  excludes 
land  located  on  a  military  land  warrant 
prior  to  the  passage  of  the  Act,  though 
no  patent  therefor  was  issued  to  the  lo- 
cator until  after  the  Act  was  passed. 
Culver  f.  Uthe,  (1890)  133  U.  S.  655, 
10  S.  Ct.  415,  33  U.  S.   (L.  ed.)   776. 
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_  And  the  grant  does  not  cover  land  pre- 
Tiously  granted  to  a  state  for  school  pur- 
poses. School  Trustees  v.  SchroU,  (1887) 
120  111.  500,  12  N.  E.  243,  60  Am.  Rep. 
575. 

It  has  been  held  that  it  was  not  the 
intention  of  Congress  to  grant  by  this  Act 
to  the  state  of  California  swamp  and 
overflowed  lands  within  the  exterior 
boundaries  of  a  nrior  Mexican  grant, 
though  in  the  confirmation  of  the  Mexi- 
can grant  such  lands  were  eventually  ex- 
cluded. Shanklin  r.  McNamara,  (1891) 
87  Cal.  371,  26  Pac.  345. 

Similarly,  this  Act  was  not  intended 
to  apply  to  land  held  by  the  United 
States  charged  with  any  equitable  claims 
of  others  which  it  was  bound  by  treatv 
to  protect.  Therefore  the  state  of  Cali- 
fornia took  lands  within  its  limits  under 
this  Act  subject  to  the  interests  of  pueblos 
in  any  lands  within  their  limits  acquired 
prior  to  the  passage  of  the  Act.  San 
Francisco  v.  £e  Roy,  1891)  138  U.  S. 
656,  U  S.  Ct.  364,  34  U.  S.  (L.  ed.) 
1006. 

Lands  granted  Florida  for  school  pur- 
poaes. —  This  Act  does  not  apply  to  or 
embrace  the  sixteenth  sections  granted 
to  the  state  of  Florida  for  school  pur- 
poses by  the  Act  of  March  3,  1845,  ch.  48, 
5  Stat.  L.  742.  State  r.  Jennings,  ( 1903) 
47  Fla.  302,  307,  36  So.  986. 

Unsurveyed  lands  of  the  government* — 
The  patent  to  the  state  of  Arkansas  un- 
der this  Act,  conveying  "  the  whole  of 
township  12  north,  range  9"  (except 
eection  16)  covered  all  the  surveyed 
lands  in  the  township  as  shown  by  the 
plat  but  did  not  include  any  unsurveyed 
lands.  U.  S.  v.  Wilson,  (E.  D.  Ark. 
1914)   214  Fed.  630. 

Character  of  land  at  date  of  grant  con- 
trols.—  In  determining  the  question  as  to 
whether  or  not  land  is  swamp  and  over- 
flowed within  the  meaning  of  this  Act, 
its  character  must  be  ascertained  as  of 
the  date  of  the  grant.  Kirby  v.  Lewis, 
(£.  D.  Ark.  1889)  39  Fed.  66;  Keman 
r.  Griffith,  (1864)  27  Cal.  87;  Keeran  i\ 
Griffith,  (1866)  31  Cal.  461;  Robinson 
r.  Forrest,  (1866)  29  Cal.  317;  Thomp- 
son V.  Thornton,  (1876)  50  Cal.  142; 
Ogden  V.  Buckley,  (1902)  116  la.  352,  89 
X.  W.  1115;  Connors  r.  Meservey,  (1888) 
76  la.  691,  39  N,  W.  388;  Young  t;.  Han- 
son, (1895)  95  la,  717,  64  N.  W.  654; 
Sterling  r.  Jackson,  (1888)  69  Mich. 
488,  37  N.  W.  846,  13  A.  S.  R.  405. 
Hence,  lands  which  were  passed  to  the 
state  by  reason  of  the  fact  that  they 
were  swamp  and  overflowed  at  the  time 
of  the  passage  of  the  Act,  remained  the 
property  of  the  state  though  they  subse- 
quently became  dry  or  were  submerged 
by  inroads  from  lakes  or  other  waters. 
Sterling  v.  Jackson,  (1888)  69  Mich. 
488,  37  N.  W.  845,  13  A.  S.  R.  405. 

On  the  other  hand,  lands  submerged  in 


a  navigable  river  at  the  passage  of  the 
Act  did  not  become  the  property  of  the 
state  under  this  Act,  on  suosequenUy  aris- 
ing into  an  island.  Holman  i\  Hodges, 
(1901)  112  la.  714,  84  N.  W.  960,  84  A.  S. 
R.  367,  58  L.  R.  A.  673.  And  a  subse- 
quent change  in  the  bed  of  a  navigable 
river  did  not  vest  in  the  state  title  to  the 
old  channel  as  swamp  or  overflowed  land. 
Edwards  i\  RoUey,  (1892)  96  Cal.  408,  31 
Pac.  267,  31  A.  S.  R.  234. 

In  an  action  concerning  the  title  of 
swamp  lands  brought  many  years  after 
the  passage  of  this  Act,  it  was  held  that 
evidence  of  the  character  of  the  land  at 
the  time  of  the  trial  was  inadmissible. 
Connors  r.  Meservey,  (1888)  76  la.  691, 
39  N.  W.  388;  Young  v.  Hanson,  (1895) 
95  la.  717,  64  N.  W.  654. 

But  evidence  that  the  land  in  contro- 
versy was  of  a  swampy  character  before 
the  prairie  sod  in  that  part  of  the  state 
had  Deen  broken,  has  been  held  sufficient 
to  prove  that  it  was  of  such  a  character 
at  the  date  of  the  passage  of  this  Act, 
though  the  evidence  did  not  run  back  to 
such  date.  Bourne  v,  Ragan,  (1896)  96 
la.  666,  66  N.  W.  826. 

Question  as  to  character  of  land  one  of 
fact. —  The  question  as  to  whether  or  not 
lands  returned  as  **  subject  to  perioaical 
overflow  "  are  within  the  descriptive  terms 
of  those  granted  by  this  Act  —  that  is, 
whether  they  are  "  swamp  or  overflowed  " 
—  is  a  question  of  fact  properly  deter- 
minable oy  the  land  department.  Heath 
V.  Wallace,  (1891)  138  U.  S.  673,  11  S.  Ct. 
380,  34  U.  S.  (L.  ed.)  1063,  affirming 
(1886)  71  Cal.  50,  11  Pac.  842;  Smith  r. 
HoUis,  (1886)  46  Ark.  17;  Morrow  v. 
Warner  Valley  Stock  Co.,  (1910)  66  Ore. 
312,  101  Pac.  171. 

And  its  judgment  therein  is  flnal  in 
the  absence  of  fraud  or  mistake.  Morrow 
17.  Warner  Valley  StoqH  Co.,  (1910)  56 
Ore.  312,  101  Pac.  171. 

Where  land  has  been  identified  by  the 
federal  authorities  intrusted  with  that 
duty,  as  land  which  did  not  pass  to  the 
state  under  this  Act,  parol  evidence  is  not 
admissible  to  prove  tnat  the  land  was  in 
fact  swamp  land  in  1850,  so  that,  by 
virtue  of  the  grant,  it  became  the  property 
of  the  state.  Foss  v.  Johnstone,  (1910) 
158  Cal.  119,  110  Pac.  294. 

In  like  manner  the  question  as  to 
whether  or  not  certain  lands  were  swamp 
and  overflowed  on  the  date  of  the  passage 
of  the  Act  of  Sept.  28,  I860,  is  one  of 
fact  to  be  determmed  by  the  jury  on  the 
evidence  submitted.  Kernan  v.  Griffith, 
(1864)  27  Cal.  87;  Keeran  v.  Griffith, 
(1866)    31  Cal.  461. 

Conclusiveness  of  department's  decision 
as  to  scope  of  grant. —  The  decision  of  the 
Secretary  of  the  Interior,  in  November, 
1855,  that  those  lands  which  had  been 
reserved  by  the  President  under  the  Act 
of  Sept.  20,  1850,  ch.  61,  granting  lands 
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to  the  state  of  Illinois  to  aid  in  the  con- 
struction of  a  railroad,  did  not  pass  to 
the  state  by  virtue  of  the  swamp-land 
grant  of  Sept.  28,  1850,  ch.  84,  is  to  be 
treated  as  res  adjudicata  as  to  all  the 
lands  embraced  within  the  belt  of  terri- 
tory to  which  it  specifically  relates  and 
refers.     {18»1)   17  Op.  Atty.-Gen.  27. 

And   this  is  true  notwithstanding  the 
fact  that  the  decision   of   the   Secretary 


was  made  siter  the  passage  of  the  Act  of 
Sept.  28,  1850,  ch.  84,  but  before  the 
passage  of  R.  S.  sec.  2479,  as  the  adop- 
tion of  the  Revised  Statutes  did  not  cre- 
ate a  new  state  of  the  law  so  as  to  annul 
prior  decisions  or  to  authorize  the  head 
of  an  executive  department  to  re-examine 
legal  questions  determined  by  his  prede- 
cessors. (1881)  17  Op.  Atty.-Gen.  27; 
Illinois  V.  U.  S.,  (1885)  20  Ct.  CI.  342. 


Sec.  2480.  [Secretary  of  the  Interior  to  make  listB  of  such  lands,  for 
transmission  to  the  governors  of  the  States.]  It  shall  be  the  duty  of  the 
Secretary  of  the  Interior,  to  make  accurate  lists  and  plats  of  all  such  lands, 
and  transmit  the  same  to  the  governors  of  the  several  States  in  which  such 
lands  may  lie,  and  at  the  request  of  the  governor  of  any  State  in  which  said 
swamp  and  overflowed  lands  may  be,  to  cause  patents  to  be  issued  to  said 
State  therefor,  conveying  to  said  State  the  fee-simple  of  said  land. 

The  proceeds  of  said  lands,  whether  from  sale  or  by  direct  appropriation 
in  kind,  shall  be  applied  exclusively,  as  far  as  necessary,  to  the  reclaiming 
said  lands,  by  means  of  levees  and  drains.    [B,  8,] 

Act  of  Sept.  28,  1850,  ch.  84,  9  Stat.  L.  619. 


Identification  and  patent  perfect  title 
in  state. —  WTien  the  Secretary  of  the  In- 
terior makes  the  identification  provided 
for  by  this  section,  then,  and  not  before, 
the  state  is  entitled  to  a  patent,  and  on 
the  issuance  of  such  patent  the  fee-simple 
title  vests  in  the  state.  The  state's  title 
at  the  outset  is  an  inchoate  one  and  does 
not  become  perfect  as  of  the  date  of  the 
Act  until  a  patent  is  issued.  Rogers 
Locomotive  Mach.  Works  v.  American  Emi- 
grant Co.,  (1896)  164  U.  S.  559,  17  S.  Ct. 
188,  41  U.  S.  (L.  ed.)  552;  Michigan  Land, 
etc.,  Co.  V.  Rust,    (1897)    168  U.  S.  589, 

18  S.    Ct.   208,   42   U.   S.    (L.   ed.)    591; 
Brown  t\  Hitchcock,  (1899)  173  U.  S.  473, 

19  S.  Ct.  485;  43  U.  S.  (L.  ed.)  772; 
U.  S.  V,  Chicago,  etc.,  R.  Co.,  (1910)  218 
U.  S.  233,  31  S.  Ct.  7,  54  U.  S.  (L.  ed.) 
1015,  affirming  C.  C.  A.  (8th  Cir.  1908) 
160  Fed.  818,  87  C.  C.  A.  592,  (N.  D.  la. 
1906)  148  Fed.  884;  Little  v.  Williams, 
(1913)  231  U.  S.  335,  34  S.  Ct.  68,  58 
U.  S.  (L.  ed.)  256;  Pengra  f.  Munz,  (C 
C.  Ore.  1887)  29  Fed.  830;  Kile  i\  Tubbs, 
(1863)  23  Cal.  431;  Ogden  v.  Buckley, 
(1902)  116  la.  352,  89  N.  W.  1115;  Ix)ck. 
wood  t\  Hannibal,  etc.,  R.  Co.,  (1S77)  65 
Mo.  233.  See  also  Funston  r.  Metcalf, 
(1866)  40  Miss.  504;  Dowd  r.  Louisville, 
etc.,  R.  Co.,  (1890)  68  Miss.  159,  8  So. 
295;  Birch  v.  Gillis,  (1877)  67  Mo.  102; 
Stephenson  r.  Stephenson,  (1879)  71  Mo. 
127. 

The  state  does  not  take  the  equitable 
title  to  or  any  interest  in  any  particular 
tract  of  land  under  this  Act  until  the 
same  ha.s  been  identified  by  the  list  made 
or  approved  by  the  Secretary  of  the  Inte- 
rior, and  can  make  no  conveyance  of  any 
such  title  or  right  as  against  the  general 


government.  Keams  r.  Lee,  (C.  C.  Ore. 
1906)   142  Fed.  985. 

As  title  to  the  state  does  not  vest  in 
the  state  any  particular  tract  of  lands 
until  identification  by  the  Secretary  of 
Interior  as  swamp  land,  under  the  abso- 
lute power  of  Congress  to  legislate  for 
disposal  of  public  domain,  it  could  have 
withdrawn  any  particular  tract  from  the 
operation  of  Swamp  I^and  Acts,  and  could 
have  provided  for  its  disposition  under 
any  general  law.  Morrow  v.  Warner  Val- 
lev  Stock  Co.,  (1910)  66  Ore.  312,  101  Pac. 
171. 

State's  title  not  dependent  on  patent.— 
The  object  of  this  section  was  not  to  post- 
pone vestiture  of  title  in  the  state  imtil 
a  patent  should  issue,  but  was  to  provide 
for  the  ascertainment  of  boundaries  and 
to  pre%'ent  premature  interference  with 
the  lands  by  the  state  legislature  before 
they  were  so  designated  as  to  avoid  mis- 
take and  confusion.  Fletcher  v.  Pool, 
(1859)  20  Ark.  100;  Branch  r.  Mitchell, 
(1866)  24  Ark.  431;  Gaston  f.  Stott, 
(1873)   5  Ore.  48. 

It  is  sufficient  that  the  lands  should 
have  been  selected  as  swamp  and  over- 
flowed, and  the  selection  approved  by  the 
Secretary  of  the  Interior.  State  r.  Ports- 
mouth Sav.  Bank,  (1886)  106  Ind.  435,  7 
N.  E.  379 ;  Masterson  v.  Marshall,  ( 1877 ) 
65  Mo.  94. 

The  Act  itself  acted  as  a  conveyance 
Owens  V.  Jackson,  (1858)  9  Cal.  322; 
Summers  t\  Dickinson,  (1858)  9  Cal.  554: 
Kernan  f.  Griffith,  (1864)  27  Cal.  87; 
Masterson  v.  MarshaH,  (1877)  65  Mo.  94; 
and  the  patent  is  merely  the  evidence  of 
title.  McCabe  v.  Goodwin,  (1895)  106 
Cal.   486,   39  Pac.   941;    Warner   Valley 
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Stock  Co.  r.  Calderwood,   (1899)   36  Ore. 
228,  59  Pac.  116. 

Right  of  state  to  dispose  of  land  before 
patent. —  The  state  may  sell  or  otherwise 
dispose  of  land  enuring  to  it  under  this 
Act,  though  it  has  received  no  patent 
therefor  from  the  United  States.  Owens 
r.  Jackson,  (1858)  9  Cal.  322;  Kernan  t*. 
Griffith,  (1864)   27  Cal.  87. 

But  a  patent  issued  by  the  state  under 
such  circumstances  is  of  no  (greater  legal 
force  than  a  quitclaim  of  whatever  title 
the  state  may  have  at  the  time  of  the 
issuance  of  its  patent,  so  that  it  is  of  no 
force  if  the  land  is  not  actually  swamp. 
Kile  r.  Tubbs,  (1863)   23  Cal.  431. 

Hence  the  title  to  the  state's  grantee  is 
liable  to  be  defeated  by  a  decision  of  the 
Secretary  of  the  Interior  that  the  land 
was  not  actually  swamp  and  overflowed  at 
the  time  of  the  passage  of  the  Act.  State 
t:.  Portsmouth  Sav.  Bank,  (1886)  106 
Ind.  435,  7  N.  E.  379. 

Patent  relates  back  to  passage  of  Act — 
As  a  corollary  to  the  propositions  that 
the  grant  of  this  Act  was  in  prsesenti,  and 
that  a  subsequent  grant  or  disposition  by 
the  United  States  of  the  lands  embraced 
therein  is  void,  when  a  patent  issues  from 
the  United  States  to  a  state  under  this 
Act,  the  state's  title  to  the  particular 
land  patented  (when  thus  perfected)  re- 
lates back  to  the  date  of  the  passage  of 
the  Act,  so  as  to  defeat  adverse  claims 
intervening  between  the  date  of  the  Act 
and  the  date  of  the  patent.  French  r. 
Fyan,  (1876)  93  U.  S.  169,  23  U.  S.  (L. 
ed.)  812;  Martin  v,  Marks,  (1878)  97 
U.  S.  345,  24  U.  S.  (L.  ed.)  940;  Pengra 
t?.  Munz,  (C.  C.  Ore.  1887)  29  Fed.  830; 
(1858)  9  Op.  Atty.-Gen.  253;  Hempstead 
f.  UnderhiU,  (1859)  20  Ark.  337;  Hen- 
dry r.  Willis,  (1878)  33  Ark.  833;  Chism 
r.  Price,  (1891)  54  Ark.  251,  15  S-  W. 
8S3, 1081 ;  Sacramento  Valley  Reclamation 
Co.  r.  Cook,  (1882)  61  Cal.  341;  Lux  r. 
Hftggin,  (1886)  69  Cal.  255,  4  Pac.  919, 
10  Pac.  674;  Hamilton  i\  Shoaff,  (1884) 
99  Ind.  63;  Matthews  t\  Goodrich,  (1885) 
102  Ind.  567,  1  N.  E.  175;  State  r.  Ports- 
mouth Sav.  Bank,  (1886)  106  Ind.  435,  7 
N.  E.  379;  Busch  r.  Donohue,  (1875)  31 
Mich.  481;  Cramer  r.  Keller,  (1889)  98 
Mo.  279,  11  8.  W.  734;  Simpson  v.  Stod- 
dard County,  (1902)  173  Mo.  421,  73 
S.  VV.  700;  Warner  Valley  Stock  Co.  r. 
Calderwood,  (1899)  36  Ore.  228,  59  Pac. 
115.  See  also  Smith  v.  Goodell,  (1872) 
6S  111.  450,  holding  that  the  patent  re- 
lates back  at  least  to  the  date  of  the 
approval  of  the  state's  selection  of  lands 
M  swamp  and  overflowed. 

Compare  Prior  r.  Lambeth,  (1883)  78 
Mo.  538,  holding  that  the  patent  does  not 
relate  back  so  as  to  defeat  the  title  to 
third  persons  entering  the  land  under  an- 
other law  prior  to  its  selection  or  desig- 
nation as  swamp  land. 

CoBcliisiveness  of  United  States  patent 
It  to  dMractex  of  land.— A  patent  for 


swamp  and  overflowed  land  issued  by  the 
Secretary  of  the  Interior  Is  ordinarily 
conclusive  of  the  question  of  the  character 
of  the  land  and  is  not  subiect  to  collat- 
eral attack,  but  may  be  avoided  only  in  a 
direct  equitable  proceeding  brought  for 
that  purpose.  French  v.  Fyan,  (1876)  93 
U.  S.  169,  23  U.  S.  (L.  ed.)  812;  San 
Francisco  Sav.  Union  i\  Irwin,  (C.  C.Cal. 
1886)  28  Fed.  708;  Pengra  i*.  Munz, 
1C.  C.  Ore.  1887)  29  Fed.  830;  Henry  r. 
Willis,  (1878)  33  Ark.  833;  Hamilton  v. 
Shoaff,  (1884)  99  Ind.  63;  Matthews  v. 
Goodrich,  (1885)  102  Ind.  557,  1  N.  C. 
176;  State  v.  Lake  St.. Clair  Fishing,  etc.. 
Club,  (1901)  127  Mich.  680,  87  N.  E. 
117;  Lamprey  t\  Danz,  (1902)  86  Minn. 
317,  90  N.  W.  678 ;  Warner  Valley  Stock 
Co.  V.  Calderwood,  (1899)  36  Ore.  229,  59 
Pac.  115;  Diana  Shooting  Club  V.  Lamo- 
reux,  (1902)  114  Wis.  44,  89  N.  W.  880, 
91*  A.  S.  R.  898. 

Compare  Cramer  i*.  Keller,  (1889)  98 
Mo.  279,  11  S.  W.  734,  holding  that  the 
patent  is  primr  facie  evidence  that  the 
land  is  swamp  and  overflowed,  and  that 
the  burden  of  proof  is  on  one  who  asserts 
that  the  Secretary  of  the  Interior  did 
not  approve  the  selection  of  the  land  in 
question  as  swamp  and  overflowed. 

In  Roy  r.  Duluth,  etc.,  R.  Co.,  (1897) 
69  Minn.  547,  72  N.  W.  794.  affirmed 
(1899)  173  U.  S.  587,  19  S.  Ct.  549,  43 
U.  S.  (L.  ed.)  820,  it  was  held  that  if 
through  fraud,  inadvertence,  or  mistake 
a  patent  is  issued  by  the  Secretary  for 
land  high  and  cultivable,  one  who  has 
made  a  homestead  entry  on  such  land  is 
the  equitable  owner  thereof  and  is  en- 
title to  a  judgment  barring  the  swamp- 
land patentee,  and  those  claiming  under 
him,  from  asserting  any  adverse  right  to 
the  land. 

Decision  by  Secretary  of  Interior  as  to 
character  of  land. —  This  section  devolved 
on  the  Secretary  of  the  Interior,  as  the 
head  of  the  department  which  adminis- 
tered the  affairs  of  the  public  lands,  the 
duty,  and  conferred  on  him  the  power,  of 
determining  what  lands  were  of  the  de- 
scription granted  by  the  Act,  and  made 
his  office  the  tribunal  whose  decision  on 
that  subject  was  to  be  controlling.  French 
V.  Fyan,  (1876)  93  U.  S.  169,  23  U.  S. 
(L.  ed.)  812;  Heath  r.  Wallace,  (1891) 
138  U.  S.  573,  11  S.  Ct.  380,  34  U.  S. 
(L.  ed.)  1063,  affirming  (1886)  71  Cal.  50, 
11  Pac.  842;  Smith  r.  Hollis,  (1885)  46 
Ark.  17;  Sacramento  Valley  Reclamation 
Co.  r.  Cook,  (1882)  61  Cal.  341;  State  t?. 
Portsmouth  Sav.  Bank,  (1886)  106  Ind. 
435,  7  N.  E.  379;  Masterson  r.  Marshall, 
(1877)  65  Mo.  94;  Jasper  County  r. 
•Wadlow,  (1884)  82  Mo.  172;  Cramer  v. 
Keller,  (1889)  98  Mo.  279,  11  S.  W.  734; 
Diana  Shooting  Club  t\  Lamoreux,  ( 1902 ) 
114  Wis.  44,  89  N.  W.  880,  91  A.  S.  R. 
898. 

Hence  the  action  of  the  Secretary  of 
the    Interior    in    identifying    lands    aa 
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swamp  and  overflowed  lands  passing  to 
a  state  under  the  provisions  oi  this  stat- 
ute, is  conclusive  against  collateral  at- 
tack, though  no  patent  for  such  lands  has 
been  issued  by  Uie  United  States  to  the 
state.  Wright  v.  Roseberry,  (1887)  121 
U.  S.  488,  7  S.  Ct.  985,  30  U.  S.  (L.  ed.) 
1039;  Heath  v.  Wallace,  (1891)  138  U.  S. 
573,  11  S.  Ct.  380,  34  U.  S.  (L.  ed.) 
1063,  affirming  (1886)  71  Cal.  50,  11  Pac. 
842;  Hendry  v.  Willis,  (1878)  33  Ark.- 
833;  Bristol  v.  Carroll  County,  (1880) 
95  111.  84;  Rood  t*.  Wallace,  (1899)  109 
la.  5,  79  N.  W.  449;  People  v.  Warner, 
(1898)  116  Mich.  228,  74  N.  W.  705;  Mas- 
terson  t\  Marshall,  (1877)  65  Mo.  94; 
Jasper  County  r.  Wadlow,  (1884)  82  Mo. 
172;  Jasper  County  r,  Mickey,  (Mo.  1887) 
4  S.  W.  424;  Warner  Valley  Stock  Co.  t;. 
Calderwood,  (1899)  36  Ore.  228,  59  Pac. 
115.  In  like  manner  the  decision  of  the 
Secretary  rejecting  a  selection  by  the  state 
of  lands  claimed  to  be  swamp  and  over- 
flowed is  final  and  conclusive  as  against 
collateral  attack.  Heath  v.  Wallace, 
(1891)  138  U.  S,  673,  11  S.  Ct.  380,  34 
U.  S.  (L.  ed.)  1063,  affirming  (1886) 
71  Cal.  60,  11  Pac.  842;  Chandler  v. 
Calumet,  etc.,  Min.  Co.,  (1893)  149  U.  S. 
79,  13  S.  Ct.  798,  37  U.  S.  (L.  ed.)  667, 
affirming  (W.  D.  Mich.  1888)  36  Fed.  665; 
Rogers  Locomotive  Mach.  Works  r.  Ameri- 
can Emigrant  Co.,  (1896)  164  U.  S.  659, 
17  S.  Ct.  188,  41  U.  S.  (L.  ed.)  552; 
Michigan  Land,  etc.,  Co.  v.  Rust,  (1897) 
168  U.  S.  589,  18  S.  Ct.  208,  42  U.  S. 
(L.  ed.)  591;  Pengra  v.  Munz,  (C.  C.  Ore. 
1887)  29  Fed.  830;  Crane  Creek  Shooting 
Club  Co.  V,  Cedar  Point  Club  Co.,  (N.  D. 
Ohio  1891)  46  Fed.  273;  Smith  r.  HoUis, 
(1885)  46  Ark.  17.  See  also  Funston  v, 
Metcalf,  (1866)  40  Miss.  504. 

What  constitutes  making  list  by  secre- 
tary.—  The  provision  that  the  Secretary 
of  the  Interior  shall  make  a  list  of  lands 
passing  under  the  Act,  merely  requires 
that  ike  lands  shall  be  ascertained  and 
located  under  the  authority  and  with  the 
approval  of  the  Secretary.  Hence,  the 
confirmation  by  the  Secretary  of  a  list 
of  lands  as  swamp  and  overflowed,  made 
by  a  commission  appointed  by  the  gov- 
ernor of  a  state,  is  sufficient.  Fore  v. 
W^illiams,  (1858)  ^6  Miss.  533. 

Effect  of  secretarjr's  failure  to  deter- 
mine character  of  land. —  The  failure,  re- 
fusal, or  delay  of  the  Secretary  of  the 
Interior  to  determine  the  question 
whether  or  not  particular  land  is  swamp 
and  overflowed  so  as  to  pass  to  the  state 
under  the  operation  of  tnis  Act,  does  not 
defeat  or  impair  the  right  of  the  state  to 
land  which  is  in  fact  clearly  swamp  and 
overflowed,  as  its  right  to  such  land  does 
not  depend  on  the  action  of  the  Secretary, 
but  on  the  Act  of  Congress.  And  when 
the  Secretary  has  failed  to  perform  the 
duty  imposed  on  him  by  this  section,  the 
fact  that  the  land  is  of  the  character 
^Mcribed  by  th«  statute  may  be  ahown 


by  competent  parol  evidence,  such  as  the 
testimony  of  witnesses  who  are  familiar 
with  the  land,  or  by  any  other  proper 
mode  which  will  effect  the  desired  object. 
Hannibal,  etc.,  R.  Co.  f.  Smith,  (1870) 
9  Wall.  95,  19  U.  S.  (L.  ed.)  599;  Wright 
t\  Roseberry,  (1887)  121  U.  S.  488,  7  S. 
Ct.  985,  30  U.  S.  (L.  ed.)  1039;  San 
Francisco  Sav.  Union  v.  Irwin,  (C.  C. 
Cal.  1886)  28  Fed.  708;  Chandler  v. 
Calumet,  etc.,  Min.  Co.,  (W.  D.  Mich. 
1888)  36  Fed.  665,  affirmed  (1893)  149 
U.  S.  79,  13  S.  Ct.  798,  37  U.  S.  (L.  ed.) 
657;  Thornton  t*.  Thompson,  (1865)  28 
Cal.  602;  Keeran  t\  Griffith,  (1866)  31 
Cal.  461,  (1868)  34  Cal.  680;  Keeran  r. 
Allen,  (1867)  33  Cal.  642;  Lux  v.  Hag- 
gin,  (1886)  69  Cal.  255,  4  Pac.  919,  10 
Fac.  674;  Wabash,  etc.,  R.  Co.  t;.  Mc- 
Dougal,  (1886)  113  lU.  603;  State  r. 
Portsmouth  Sav.  Bank,  (1886)  106  Ind. 
436,  7  N.  E.  379;  Chicago,  etc.,  R.  Co.  r. 
Brown,  (1875)  40  la.  333;  Snell  r.  Du- 
buque, etc.,  R.  Co.,  (1889)  78  la.  88,  42 
N.  W.  688;  Hays  v.  McCormick,  (1891) 
83  la.  89,  49  N.  W.  69;  American  Emi- 
grant Co.  t-.  Fuller,  (1891)  83  la.  599, 
60  N.  W.  48;  Bailev  v.  Callanan,  (1893) 
87  la.  107,  63  N.  W.  1074;  People  v.  War- 
ner, (1898)  116  Mich.  228,  74  N.  W.  705; 
State  t*.  Lake  St.  Clair  Fishing,  etc.,  Club, 
(1901)  127  Mich.  680,  87  N,  W.  117; 
Daniel  i*.  Purvis,  (1874)  60  Miss.  261; 
Clarkson  i*.  Buchanan,  (1873)  53  Ma 
663;  Campbell  t*.  Wortman,  (1874)  68 
Mo.  268;  Funkhouser  v.  Peck,  (1877) 
67  Mo.  19. 

Compare  Funston  v,  Metcaif,  (1866)  40 
Miss.  604;  Dowd  v,  Louisville,  etc.,  R. 
Co.,  (1890)  68  Miss.  169,  8  So.  296;  Birch 
r.  GilUs,  (1877)  67  Mo.  102;  Stephenson 
r.  Stephenson,  (1879)  71  Mo.  127;  Prior 
r.  Lambeth,  (1883)   78  Mo.  638. 

Resort  by  the  state  to  such  mode  of 
identification  would  seem  to  be  per- 
missible where  the  Secretary  declares  his 
inability  to  certify  the  lands  to  the 
state  for  any  cause  other  than  a  con- 
sideration of  their  character.  Wright  tr. 
Roseberry,  (1887)  121  U.  S.  488,  7  S.  Ct 
986,  30  U.  S.  (L.  ed.)  1039,  followed  in 
People  i>.  Warner,  (1898)  116  Mich.  228, 
74  N.  W.  705;  State  t*.  Lake  St.  Clair 
Fishing,  etc..  Club,  (1901)  127  Mich. 
680,  87  N.  W.  117. 

If  the  Secretary,  in  making  out  his 
lists,  omits  lands  really  swamp  and  over- 
flowed and  unfit  for  cultivation,  the  state 
does  not  thereby  lose  its  right  to  take 
such  lands  under  the  grant  of  this  stat^ 
ute.  Branch  v.  Mitchell,  (1866)  24  Ark. 
431. 

On  the  other  hand,  when  the  party 
claiming  adversely  to  the  swamp- land 
claimant  has  a  patent  from  the  United 
States,  parol  evidence  that  the  land  is  in 
fact  swampy  is  inadmissible  to  impeach 
such  patent.  Ehrhardt  v.  Hogaboom, 
(1885)  116  U.  S.  67,  6  S.  Ct.  1167,  29 
U.  6.  (L.  ed.)  346;  Cahn  i\  Baniw,  (a 
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C  Ore.  1881)  5  Fed.  326;  Lux  v.  Hag- 
gin,  (1886)  69  Cal.  255,  4  Pac.  919,  10 
Pac.  674;  Iowa  R.  Land  Co.  v.  Antoine, 
(1879)  52  la.  429,  3  N.  W.  468.  See  also 
McCormick  v.  Hayes,  (i895)  159  U.  S. 
332,  16  S.  Ct.  37,  49  U.  S.  (L.  ed.)  171; 
Palmer  r.  Born,  (1883)  80  Mo.  99.  Com- 
pare Miller  r.  Tobin,  (1887)  16  Ore.  540, 
16  Pac.  161,  holding  that  such  a  patent 
is  absolutely  void  and  may  be  collaterally 
impeached  m  any  action. 

Burden  of  proving  that  land  ii  swamp. 
— When  a  particular  tract  of  land  has  not 
been  patented  to  the  state  or  certified  by 
the  Secretary  of  the  Interior  as  being 
swamp  and  overflowed,  the  burden  of 
proving  that  it  is  of  such  character  is  on 
the  party  so  claiming.  Wright  r.  Rose- 
berry,  (1887)  121  U.  S.  488,  7  S.  Ct. 
985,  30  U.  S.  (L.  ed.)  1039;  Kirby  v. 
Lewie,  (E.  D.  Ark.  1889)  39  Fed.  66; 
Hays  r.  McCormick,  (1891)  83  la.  89, 
49  N.  W.  69. 

Distinction  between  "selection'*  and 
"identification." — The  word  "selection" 
applies  more  naturally  to  the  action  of 
the  grantee  in  reporting  to  the  land 
department  the  lande  which  it  claims 
than  to  the  action  of  the  land  officers 
in  identifying  from  the  field  notes  what 
are  and  what  are  not  swamp  and  over 
flowed  lands.  The  term  "  selection  "  is 
not  an  apt  word  to  describe  the  identifi- 
cation of  certain  lands  accordinf^  to  evi- 
dence presented  of  their  character. 
Michigan  Land,  etc.,  Co.  i\  Rust,  (1897) 
188  U.  S.  589,  18  S.  Ct.  208,  42  U.  S. 
(L.  ed.)  59L 

Effect  of  ez  parte  survey  by  state  or 
United  States. — When  the  state  and  the 
United  states  proceed  independently  to 
determine  the  position  and  extent  of  the 
swamp  and  overflowed  lands  within  the 
limit  of  the  state,  neither  is  bound  by 
the  action  of  the  other.  Keman  r. 
Griflith,  (1864)  27  Cal.  87;  Keeran  t?. 
Griffith,  (1866)   31  Cal.  461. 

Though  an  ex  parte  survey  by  the 
United  States  is  admissible  in  evidence 
for  the  purpose  of  showing  the  lines  of 
the  subdivisions,  it  cannot  be  used  to 
prove  that  the  lands  therein  are  not 
swamp  and  overflowed.  Robinson  t*.  For- 
rest, (1865)  29  Cal.  317;  Keeran  t?. 
Griffith,   (1866)    31  Cal.  461. 

State  patent  or  selection  as  prima  facie 
efidence  of  character  of  land. — A  patent 
from  the  state  for  lands  determined  by  it 
in  ex  parte  proceedinf^  to  be  swamp  and 
overflowed  lands  inuring  to  it  under  this 
Act,  is  not  conclusive  as  to  the  character 
of  the  lands  patented  as  against  one  who 
claims  the  lands  under  title  derived  from 
the  United  States.    Kile  v.  Tubbs,  (1863) 
23  Cal.  431;   People  tr.  Stratton,    (1864) 
25  Cal.  242;  Robinson  r.  Forrest,  (1865) 
29  Cal.  317;   Read  t\  Caruthers,   (1873) 
47  Cal.  181. 

And  it  has  been  held  that  under  such 
timunstances  the  patent  from  the  state 


is  not  even  prima  facie  evidence  of  the 
character  of  the  lands  which  it  covers. 
Keeran  v.  Griffith,  (1866)  31  Cal.  461; 
Keeran  i\  Allen,  (1867)  33  Cal.  542.  See 
also  Dowd  r.  Louisville,  etc,  R.  Co., 
(1890)  68  Miss.  159,  8  So.  295.  Com- 
pare Hendry  v.  Willis,  (1878)  33  Ark. 
833. 

The  mere  selection  by  the  a^ent  of  the 
state  of  certain  lands  as  being  swamp 
lands  does  not,  of  itself,  bring  the  lands 
so  selected  within  the  grant,  but  only 
amounts  to  a  claim  that  they  are  of  the 
description  granted  by  this  Act.  Hence, 
when  the  Secretary  of  the  Interior  rejects 
the  state  selection,  the  lands  included 
therein  do  not  pass  to  the  state,  but  may 
be  sold  by  the  United  States.  Smith  r. 
Hollis,  (1885)  46  Ark.  17;  Buena  Vista 
County  r.  Iowa  Falls,  etc.,  R.  CJo.,  (1880) 
55  la.  157,  7  N.  W.  474,  affirmed  in 
(1884)  112  U.  S.  166,  6  S.  Ct.  8*4,  28  U. 
S.  (L.  ed.)  680. 

But  when  the  selection  made  by  the 
state  officers  is'  approved  by  the  land 
department,  the  list  evidencing  such 
selection  is  prima  facie  evidence  at  least 
that  the  lands  included  therein  w^ere 
swamp  lands,  and  passed  to  the  state 
under  the  grant.  Page  County  i*.  Bur- 
lington, etc.,  R.  Co.,  (1875)  40  la.  520. 
See  also  Connors  r.  Meservey,  (1888)  76 
la.  691,  39  N.  W.  388. 

And  it  has  been  held  that  where  the 
selection  was  made  in  a  proper  manner 
and  the  list  was  sent  to  the  general  land 
office  in  due  time  and  no  action  was 
taken  thereon  by  the  general  land  office, 
the  list  was  prima  facie  evidence  that  the 
lands  were  swamp,  as  the  nonaction  of 
the  federal  officers  should  not  be  allowed 
to  defeat  the  title  of  the  state  to  lands  to 
which  it  was  entitled  under  this  Act. 
Snell  r.  Dubuque,  etc.,  R.  Co.,  (1889)  78 
la.  88,  42  N.  W.  588. 

Effect  of  state's  failure  to  make  selec- 
tion.— Where  an  officer  appointed  by  the 
state  to  select  and  designate  all  the 
swamp  and  overflowed  lands  within  a 
county  failed  to  report  particular  lani 
as  swamp  and  overflowed,  it  was^  held 
that  such  failure  was  competent  evidence 
that  the  land  not  reported  was  not  swamp 
an^  overflowed.  The  basis  of  the  decision 
was  that  it  must  be  presumed  that  the 
state  officer  selected  and  reported  all  the 
swamp  lands  in  accordance  with  his  offi- 
cial Quty;  and  it  was  said  that  after 
the  lapse  of  thirty  years  the  presumption 
would  seem  to  be  conclusive.  Kirby  t*. 
Lewis,   (E.  D.  Ark.  1889)   39  Fed.  66. 

Right  of  land  department  to  resurvey 
before  patent. —  Though  a  survey  has 
been  made,  and  such  survey  indicates  that 
certain  land  is  swamp  land  and  there- 
fore passes  under  the  statute  to  a  state, 
it  is  within  the  power  of  the  land  de- 
partment, at  any  time  orior  to  the  issu- 
ance of  a  patent,  to  order  a  resurvey  of 
its  own  motion  and  thereby  correct  any 


720 


8  FED.  STAT.  ANN.  (2d  Ed.) 


mistakes  in  the  former  survey.  Michigan 
Land,  etc.,  Co.  r.  Rust,  (1897)  168  U.  S. 
589,  18  S.  Ct.  20«,  42  U.  S.  (L.  ed.) 
591. 

Effect  of  state's  acceptance  of  erroneous 
survey. —  The  effect  of  a  state  statute 
adopting  tlie  surveys  on  file  in  the  sur- 
veyor-general's  office  as  the  basis  of 
adjustment  is  not  to  make  an  erroneous 
survey  conclusive  or  to  preclude  the 
land  department  from  the  exercise  of  its 
unquestioned  jurisdiction  to  correct  sur- 
veys, but  is  simply  to  accept  the  field 
notes  finally  approved  as  the  evidence  of 
the  lands  passing  under  the  grant,  leav- 
ing to  the  land  department  the*  making 
of  any  needed  corrections  in  the  surveys 
and  field  notes.  Michigan  Land,  etc.,  Co. 
V.  Rust,  (1897)  168  U.  S.  689,  18  S.  Ct. 
208,  42  U.  S.   (L.  ed.)   691. 

Acceptance  of  resurvey  by  state. —  The 
action  of  a  state  in  accepting  a  new 
and  corrected  survey  as  the  basis  of  ad- 
justment is  tantamount  -to  a  waiver  of 
any  claims  under  the  prior  and  erroneous 
survey.  Michigan  Land,  etc.,  Co.  t*.  Rust, 
(1897)  168  U.  S.  589,  18  S.  Ct.  208,  42 
U.  S.  (L.  ed.)  591 

Power  of  state  as  to  disposition  of  pro- 
ceeds.—  The  appropriation  of  the  pro- 
ceeds arising  from  the  sale  of  swamp 
lands  rests  solely  in  the  good  faith  of  the 
state.  Its  discretion  in  disposing  of  them 
is  not  controlled  by  the  statute,  as  neither 
a  contract  nor  a  trust  following  the  lands 
was  thereby  created.  Mills  County  <?. 
Burlington,  etc.,  R.  Co.,  (1882)  107  U.  S. 
557,  2  S.  Ct.  654,  27  U.  S.  (L.  ed.)  678; 
Hagar  v.  Reclamation  Bist.  No.  108, 
(1884)  111  U.  S.  701,  4  S.  Ct.  663,  28 
U.  S.  (L.  ed.)  569;  U.  S.  t\  Louisiana, 
(18«8)  127  U.  S.  182,  8  S.  Ct.  1047,  32 
U.  S.  (L.  ed.)  66.  See  also  American 
Emigrant  C>).  t\  Adams  County,  (1879) 
100  U.  S.  61,  26  U.  S.  (L.  ed.)  663; 
Chandler  v.  Calumet,  etc.,  Min.  Co.,  (W. 
D.  Mich.  1888)  36  Fed.  665,  affirmed 
(1893)  149  U.  S.  79,  13  S.  Ct.  798,  37 
U.  S.  (L.  ed.)  657.  See  also  Gaston  v. 
Stott,  (1873)  6  Ore.  48,  holding  that  the 
trust  raised  by  this  section  in  regard  to 
the  application  of  the  proceeds  of  sale 
is  a  matter  of  municipal  and  not  judicial 
concern,  over  which  the  state  has  plenary 
and  conclusive  power;  and  that,  there- 
fore, the  diversion  of  the  proceeds  from 
the  purpose  expressed  in  tnis  section  to 
those  of  aiding  in  the  construction  of 
certain  works  of  internal  improvement 
provided  for  by  the  state  legislative  as- 


sembly, did  not  operate  to  defeat  the  title 
of  the  state. 

Who*  may  complain  of  diversion  of  pro- 
ceeds.—  If  a  state  applies  to  a  purpose 
other  than  that  indicated  by  this  section 
the  proceeds  of  swamp  land  which  it  has 
sold,  only  the  United  States  may  com- 
plain of  the  diversion.  Even  if  the  stat- 
ute creates  a  contract,  a  private  person 
who  has  purchased  such  lands  from  the 
state  cannot  complain  of  a  breach  on  the 
part  of  the  state,  for  the  reason  that  he 
IS  not  a  party  to  the  contract.  Hagar  v. 
Reclamation  Dist.  No.  108,  (1884)  HI 
U.  S.  701,  4  S.  Ct.  6^3,  28  U.  S.  (L.  ed.) 
569.  See  also  Mills  County  v.  Burling- 
ton, etc.,  R.  Co.,  (1882)  107  U.  S.  557, 
2  S.  Ct.  654,  27  U.  S.  (L.  ed.)  678;  Bar- 
rett t\  Brooks,  (1866)  21  la.  144. 

Survey  necessary. —  Swamp  lands  can- 
not be  selected  by  the  state  and  approved 
bv  the  Secretary  of  the  Interior  under 
this  Act  until  a  survey  thereof  has  been 
made.  State  v.  Warner  Vallev  Stock  Co., 
(1910)  56  Ore.  2^3,  106  Pac.  78U,  108 
Pac.  861.  See  also  Hall  v.  Bossier  Levee 
Dist.,    (1904)    111    La.   913,   35  So.  976. 

A  purchaser  from  the  state  of  swamp 
lands  granted  to  it  by  this  Act,  who  re- 
ceives from  the  state  a  certificate  of  pur- 
chase prior  to  the  state  obtaining  a  patent 
from  the  federal  government,  obtains  the 
equitable  title.  Hibben  r.  Malone,  ( 1908) 
85  Ark.  684,  109  S.  W.  1008. 

The  title  of  a  patentee  to  swamp  land 
under  a  patent  issued  by  the  state  relates 
back,  on  the  issuance  of  a  patent  by  the 
United  States,  to  the  date  of  the  grant 
to  the  state.  Warner  V^ alley  Stock  Co.  r. 
Morrow,  (1906)  48  Ore.  258,  86  Pac 
369. 

One  who  purchased  swamp  land  from 
the  United  States  after  the  swamp  land 
grant,  but  before  the  confirmatory  Act  of 
1857,  obtained  a  good  title.  Kelly  ('. 
Cotton  Belt  Lumber  Co.,  (1906)  74  Ark. 
400,  86  S.  W.  436,  rehearing  denied  74 
Ark.  405,  86  S.  W.  827. 

The  office  of  a  patent  of  swamp  and 
overflowed  lands  granted  to  the  state  by 
this  Act,  is  to  make  the  description  of 
the  lands  definite  and  conclusive  as 
between  the  United  States  and  the  state, 
for  identification  is  necessary  to  deter- 
mine whether  any  particular  tract  comes 
within  the  general  description  of  swamp 
and  overflowed  land  so  as  to  pass  by  the 
grant.  Foss  v.  Jolmstone,  (1910)  16S 
Cal.  119,  110  Pac.  294. 


Sec.  2481.  [Legal  subdivisions  mostly  wet  and  nnflt  for  cultivation.] 

In  making  out  lists  and  plats  of  the  lands  aforesaid  all  legal  subdivisions, 
the  greater  part  whereof  is  wet  and  unfit  for  cultivation,  shall  be  included 
in  said  list  and  plats,  but  when  the  greater  part  of  a  subdivision  is  not  of 
that  character,  the  whole  of  it  shall  be  excluded  therefrom.     [R,  S,] 

Act  of  Sept.  28,  1850,  ch.  84,  9  Stat.  L.  519. 
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Necessity  of  identification  by  Secretary 
of  Interior. — While  Congress  by  this  sec- 
tion defined  what  it  intended  to  grant  as 
swamp  and  overfiowed  lands,  it  intrusted 
the  identification  of  those  lands  to  the 
Secretary  of  the  Interior,  as  appears  from 
R.  S.  sec.  2480,  supra,  p.  716.  Michigan 
Land,  etc.,  Co.  r.  Rust,  (1897)  168  U.  S. 
589,  18  S.  Ct.  208,  42  U.  S.  (L.  ed.) 
591;  State  v.  Portsmouth  Sav.  Bank, 
(1886)   106  Ind.  436,  7  N.  E.  379. 

ConBtructioB  of  term  ''legal  sttbdivi- 
siona." — The  term  "legal  subdivisions," 
as  used  in  this  section,  refers  to  the 
smallest  subdivisions  under  the  congres- 
sional system  of  surveys,  that  is,  quarter 
quarter-sections  or  forty-acre  lots.  How- 
ever, if  a  fractional  quarter-section  is 
subdivided,  the  subdivisions  may  be 
smaller  than  forty-acre  lots  and  different 


in  their  form.  If  the  greater  portion  of 
such  a  subdivision  was  wet  and  unfit  for 
cultivation,  it  passed  to  the  state  under 
this  Act,  but  otherwise  it  did  not.  Rob- 
inson r.  Forrest,  (1865)  29  Cftl.  317; 
Fredericks  r.  Zumwalt,  (1901)  134  Cal. 
44,  66  Pac.  38.  See  also  Hogaboom  i*. 
Ehrhardt,  (1881)  68  Cal.  231,  affirmed  in 

(1885)  116  U.  S.  67,  6  S.  Ct.  1157,  29 
U.  S.  (L.  ed.)  346. 

.  Grant  of  subdivision. — Wherie  a  subdi- 
vision of  land  was  granted  to  the  state  as 
swamp  lands,  the  grant  carried  all  the 
land  m  the  subdivision,  whether  dry  or 
overflowed,  since  those  Acts  provide  that 
all  subdivisions  shall  be  granted,  the 
greater  part  of  which  is  swamp  land  sub- 
ject to  overflow.  Hall  t*.  Bossier  Levee 
Dist.,  (1904)  111  La.  913,  35  So.  976. 


Sec.  2482.  [Indemnity  to  states  where  lands  have  been  sold  by  United 
States.]  Upon  proof  by  the  authorized  agent  of  the  State,  before  the 
Commissioner  of  the  General  Land-OflSee,  that  any  of  the  lands  purchased 
by  any  person  from  the  United  States,  prior  to  March  2d,  1855,  were 
**  swamp-lands,''  within  the  true  intent  and  meaning  of  the  act  entitled 
"An  act  to  enable  the  State  of  Arkansas  and  other  States  to  reclaim  the 
swamp-lands  within  their  limits,"  approved  September  twenty-eight, 
eighteen  hundred  and  fifty,  the  purchase-money  shall  be  paid  over  to  the 
State  wherein  said  land  is  situate ;  and  when  the  lands  have  been  located  by 
warrant  or  scrip,  the  said  State  shall  be  authorized  to  locate  a  like  quantity 
of  any  of  the  public  lands  subject  to  entry,  at  one  dollar  and  twenty-five 
cents  per  acre,  or  less,  and  patents  shall  issue  therefor.  The  decision  of  the 
Commissioner  of  the  General  Land-Office  shall  be  first  approved  by  the 
Secretary  of  the  Interior.     [B.  8.] 

Act  of  March  2,  1855,  ch.  147,  10  Stat.  L.  634,  636. 

A  permanent  appropriation  to  "pay  to  the  States  the  proceeds  of  swamp-lands 
within  which  may  have  been  erroneously  sold  by  the  United  States"  was  made  by 
R.  S.  sec.  3689,  given  in  Esttmatrs,  Appbcnpkiations,  and  Reports,  vol.  3,  pp.  141, 
149. 


Effect  of  section. —  This  section  is  in- 
operative to  restrict  the  original  grant. 
Since  the  Act  of  Sept.  28,  1850,  ch.  84  (R. 
8.  sec.  2479,  supra^  p.  708 ) ,  was  a  grant  in 
pnesenti  to  the  states  of  the  fee-simple 
title  to  aU  the  unsold  swamp  and  over- 
flowed lands  within  their  limits,  no  sub- 
sequent Act  of  Congress  could  diminish 
the  estate  or  clog  it  with  new  conditions, 
or  except  from  the  operation  of  the  grant 
^nj  swamp  and  overflowed  lands  not 
originally  excepted.  A  fee-simple  estate 
passed  to  a  grantee  would  not  be  affected 
by  a  subsequent  unilateral  act  of  his 
Srantor.  Hence,  this  section  in  no  way 
tff^cted  the  title  acquired  by  virtue  of 
th*  original  Act.  Gaston  v.  Stott,  (1873) 
5  Ore.  48. 

Whether  the  lands  falling  within   the 

terms  of  the  grant  had  or  had  not  vested 

in  the  state  under  the  Act  was  a  judicial 

question  which  Congress  had  no  right  to 

«F,aA.— M 


decide.     Branch  v.   Mitchell,    (1866)    24 
Ark.  431. 

Relinquishment  of  title  by  state. — 
Before  the  rights  of  third  persons  claim- 
ing under  the  state  have  attached  to 
swamp  and  overflowed  lands  granted  by 
the  Swamp-land  Act,  it  is  competent  for 
the  state  to  agree  that  saleH  of  such  lands 
by  the  federal  government  subsequent  to 
the  passage  of  the  Swamp-land  Act  shall 
be  respected  by  the  state,  and  that  thoic 
claiming  under  the  federal  government 
shall  be  protected  in  their  rights.  Michi- 
gan Land,  etc.,  Co.  v.  Rust,  (C.  C.  A.  6th 
Cir.  1895)  68  Fed.  1.55,  31  TJ.  S.  App. 
731,  15  C.  C.  A.  335,  affirmed  (1897.) 
168  U.  S.  589,  18  S.  Ct.  208,  42  U.  6. 
(L.  ed.)  591;  Kirby  f.  T^wis,  (E.  T). 
Ark.  1889)  39  Fed.  66;  Chism  r.  Price, 
(1801)  54  Ark.  251,  16  S.  W.  883,  1031; 
Bruce  v.  Patton,  (1891)  64  Ark.  455,  16 
S.  W.  195;  Fredericks  p.  Zumwalt,  (1901) 
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134  Cal.  44,  66  Pac.  38;  Cook  County  v. 
Calum€t,  etc.,  Canal,  etc.,  Co.,  (1890) 
131  111.  605,  23  N.  E.  629,  torit  of  error 
dismissed  (1891)  138  U.  S.  635,  11  S. 
Ct.  435,  34  U.  S.  (L.  ed.)  1110;  Dale  v. 
Turner,  (1876)  34  Mich.  406;  Huggett  v. 
Case,  (1886)  61  Mich.  480,  28  N.  W. 
670. 

But  the  governor  of  a  state  has  no 
power  to  relinquish  to  the  federal  gov- 
ernment the  claim  of  the  state  to  lands 
under  the  Swamp-land  Act,  and  a  state 
after  it  has  granted  swamp  lands  to  an 
individual  cannot  affect  the  rights  of  its 
grantee  by  a  relinquishment  of  its  claims 
under  the  Swamp-land  Act.  Matthews 
r.  Goodrich,  (1885)  102  Ind.  557,  1  N.  E. 
176. 

WhAt  constitutes  relinquishment. — Even 
though  the  state  statute  is  ineffectual  as 
a  confirmation  of  sales  made  by  the 
United  States,  if  the  state  is  indemnified 
by  the  United  States  for  sales  made 
after  the  passage  of  the  Act  of  Sept.  28, 
1850,  the  receipt  of  the  indemnity  will 
be  treated  in  equity  as  a  sale  of  the'  lands 
by  the  state  to  the  United  States  (pro- 
vided no  private  rights  have  previously 
attached),  and  the  title  thus  acquired 
by  the  United  States  will  inure  by  way 
of  estoppel  to  the  granteee.  Fletcher  t?. 
Pool,    (1859)    20  Ark.  100. 

How.  Stat.  Mich.,  §|  5384,  5385,  au- 
thorizing the  state  treasurer  to  receive 
from  the  general  government  the  pro- 
ceeds of  swamp  lands  gold  by  it  alter 
the  grant  of  such  lands  to  the  state  in 
1850,  amounted  to  a  waiver  of  the  state's 
claim  to  all  such  lands  as  had  been  dis- 
posed of  previously  by  the  federal  gov- 
ernment. Ives  V.  Ely,  (1885)  57  Mich. 
569,  24  N.  W.  812.  See  also  Dale  t\ 
Turner,  (1876)  34  Mich.  405.  But  this 
statute  did  not  confirm  title  to  lands 
granted   or   disposed   of    by   the    federal 


government  after  its  passage.  Sherman 
V.  A.  P.  Cook  Co.,  (1893)  98  Mich.  61, 
57  N.  W.  23. 

The  Missouri  Swamp-land  Act  of  1868, 
ch.  72,  §§  24,  25,  did  not  constitute  a 
relinquishment  by  the  state  of  its  title 
to  swamp  lands  which  had  been  sold  by 
the  United  States,  but  only  authorized 
the  governor  to  relinquish  the  state's  title 
to  such  lands  at  the  request  of  the 
County  Court;  and  it  did  not  amount 
to  an  acceptance  of  the  indemnity  pro- 
vided for  by  this  section,  but  simply  au- 
thorized the  register  of  lands  to  collect 
the  indemnity  for  such  land  as  might  be 
relinquished  by  the  governor  at  the  re- 
quest of  the  County  Court.  Maaterson 
f.  Marshall,  (1877)  65  Mo.  94. 

Limitation  of  action  by  state  for  in- 
demnity.—  The  statute  of  limitations  does 
not  begin  to  run  against  an  action  in 
the  Court  of  Claims  by  a  state  to  re- 
cover from  the  United  States  moneys 
received  from  the  sale  of  swamp  lands 
until  six  years  after  the  ascertainment 
of  the  amount  due  the  state,  by  the  mak- 
ing of  proof  of  the  sales  by  the  author-  * 
iz^  agent  of  the  state  before  the  com- 
missioner of  the  general  land  office.  U.  S. 
V.  Louisiana,  (1887)  123  U.  S.  32,  8  S. 
Ct.  17,  31  U.  S.  (L.  ed.)  69;  Louisiana 
V.  U.  S.,  (1887)  22  Ct.  CI.  284. 

Act  does  not  apply  to  railroad  grants. — 
The  Arkansas  Act  oi  Dec.  14,  1875,  rati- 
fying and  confirming  the  title  to  swamp 
lands  disposed  of  by  the  United  Stat^ 
subsequent  to  Sept.  28,  1850,  does  not 
apply  to  lands  granted  by  the  United 
States  in  aid  of  railroads,  but  only  to 
lands  for  which  the  United  States  would 
make  indemnity  to  the  state,  namely, 
lands  disposed  of  for  cash,  scrip,  or  war- 
rants. Chism  t\  Price,  (1891)  54  Ark. 
251,  15  S.  VV.  883,  1031. 


Sec.  2483.  [Patents  to  issue  for  swamp'  lands  to  purchasers  and 
locators,  prior  to  issuing  of  patents  to  states,  etc.]  The  President  of  the 
United  States  shall  cause  patents  to  be  issued  to  the  purchaser  or  purchasers, 
locator  or  locators,  who  made  entries  of  the  public  lands  claimed  as  swamp 
lands,  either  with  cash  or  land-warrants,  or  scrip,  or  under  any  homestead 
or  pre-emption  laws  prior  to  the  issue  of  patents  to  the  State  or  States: 
Provided,  That  in  all  cases  where  any  State  through  its  constituted  authori- 
ties, may  have  sold  or  disposed  of  any  tract  or  tracts  of  land  prior  to  the 
entry  sale  or  location  of  the  same  under  the  pre-emption  of  other  laws  of  the 
United  States,  no  patent  shall  be  issued  by  the  President  for  such  tract  or 
tracts  of  land,  until  such  State  through  its  constituted  authorities,  shidl 
release  its  claim  thereto  in  such  form  as  shall  be  prescribed  by  the  Secretary 
of  the  Interior.  In  all  cases  where  such  State  did  not  within  ninety  days 
from  the  second  day  of  March,  1855,  the  date  of  an  act  entitled,  **An  act 
for  the  relief  of  purchasers  and  locators  of  swamp  and  overflowed  lands  " 
through  its  constituted  authorities,  return  to  the  General  Land-OflSce  of  the 
United  States,  a  list  of  all  the  lands  sold  as  aforesaid,  together  with  the 
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dates  of  such  sales  and  the  names  of  the  purchasers,  the  President  shall 
issue  patents  to  persons  who  made  such  entries  of  the  public  lands  so  claimed 
as  swamp-land.    [B,  8.] 

Act  of  March  2,  1865,  ch.  147,  10  Stat.  L.  834. 


Patent  evidence  of  title. —  Patents  for 
swamp  lands  issued  by  the  state  are  con- 
clusive evidence  of  the  legal  title,  unless 


something  to  the  contrary  is  shown. 
Belcher  v.  Harr,  (1010)  94  Ark.  221, 
126  S.  W.  714. 


Sec.  2484.  [Selection  of  swamp  and  overflowed  lands  confirmed.]  All 

lands  selected  and  reported  to  the  General  Land-Office  as  swamp  and  over- 
flowed land  by  the  several  States  entitled  to  the  provisions  of  said  act  of 
Sept.  28, 1850,  prior  to  March  third,  A.  D.  eighteen  hundred  and  fifty-seven, 
are  confirmed  to  said  States  respectively  so  far  as  the  same  remained  vacant 
and  unappropriated  and  not  interfered  with  by  an  actual  settlement  under 
any  law  of  the  United  States.    [B.  8,] 

Act  of  March  3,  1857,  ch.  117,  11  Stat.  L.  261. 

R-  S.  sees.  2485,  2486,  2487  are  given  infra,  pp.  774-776. 


Confirmation  of  lands  not  identified  by 
Secretary. —  By  this  section  selections  of 
swamp    lands   theretofore   made    by    the 
states  and  reported  to  the  commissioner 
of   the   land    office   were   confirmed    and 
made  valid  though  they  did  not  have  the 
personal    approval    of   the    Secretary   of 
the  Interior.     Ohism  v.  Price,  (1891)   64 
Ark.  251,  15  S.  W.  883,  1031;  Cramer  r. 
KeUer,  (1889)  98  Mo.  279,  11  S.  W.  734. 
Purpose  of  this  section. —  The  failure 
of  the  Secretary  of  the  Interior  to  per- 
form the  duties  imposed  on  him  by  R.  S. 
sec.  2480  became  such  a  grievance  that 
Congress  deemed  it  necessary  to  provide 
a  remedy  by  the  passage  of  the  Act  on 
which  this  section  is  based.  ■  Martin  v» 
Marks,    (1877)    97   U.   8.   345,  24  U.   S. 
(L.  ed.)    940.     See  also  Chism  v.  Price, 
(1891)   54  Ark.  251,  16  S.  W.  883,  1031. 
Section  snperfluons. —  This  section  was 
unnecessary,   since  the  Act  of   1850    (R. 
S.  Bee  2480,  supra,  p.  716)   vested  a  fee 
simple  title   in   the   states,    so   that   the 
states  might  select  for  themselves,  and  if 
their  title  was  questioned  by  the  United 
States  or  by  individuals  they  might  claim 
of  right  that  the  matter  should  be  deter- 
mined by  jury.     Gaston  v,  Stott,   (1873) 
5  Ore.  48. 

Identification  of  lands  originally 
granted.— The  Act  of  1850  (R.  S.  sec.  2480, 
«upra,  p.  716)  was  a  present  grant  sub- 
ject to  the  identification  of  the  specific 
parcels  of  lands  coming  within  the  describ- 
ing Act;  and  the  selection  confirmed  by 
the  Act  of  March  3,  1857,  furnished  this 
identification,  and  perfected  the  title  of 
the  several  states  to  the  swamp  and  over- 
flowed lands  within  their  limits.  Martin 
fi.  Marks,  (1877)  97  U.  S.  345,  24  U.  S. 
(L.  ed.)  940;  ToUeston  Club  v.  State, 
(1894)  141  Ind.  197,  38  N.  E.  214,  40 
N.  £.  690. 


Confirmation  limited  to  land  vacant 
and  not  appropriated. —  It  has  been  said 
that  "  this  confirmatory  Act  applied  only 
to  lands  that  were  vacant  and  not  appro- 
priated, and  lands  which  had  been  sold 
by  the  United  States,  or  entered  with 
land  warrants,  before  a  patent  issued  to 
the  state,  are  exempt  from  its  operation." 
Cramer  f.  Keller,  (1889)  98  Mo.  279,  11 
S.  W.  734. 

But  if  by  this  it  is  meant  that  a  grant 
by  the  United  States  of  land  actually 
swamp  and  overflowed,  or  an  actual  set- 
tlement on  such  land  under  a  claim  ad- 
verse to  the  swamp-land  grant,  after  the 
passage  of  the  Act  of  Sept.  28,  1850,  and 
before  the  passage  of  this  Act,  defeated 
the  rights  of  the  swamp-land  claimant, 
the  decision  is  contrary  to  the  clear 
weight  of  authority.  See  notes  to  R. 
S.  sees.  2479,  2480,  supra,  pp.  708, 
716.  See  also  Qaston  v.  Stott,  (1873) 
5  Ore.  48. 

Possibly,  however,  the  case  of  Cramer 
i\  Keller,  (1889)  98  Mo.  279,  11  S.  W. 
734,  refers  to  the  purpose  of  the  confirma- 
tory Act,  and  not  to  its  actual  effect  as 
construed  by  the  courts. 

Fraudulent  or  erroneous  surveys  not 
confirmed. —  The  purpose  of  this  Act  was 
not  to  oust  the  land  department  of  its 
ordinary  jurisdiction  to  inquire  into  and 
ascertain  what  were  swamp  and  over- 
flowed lands,  but  was  to  confirm  and 
ratify  the  methods  thus  far  pursued. 
But  it  cannot  be  supposed  that  Congress 
intended  to  condone  frauds,  to  prevent 
the  correction  of  errors  or  mistakes,  or 
to  take  everything  as  it  then  appeared 
in  the  records  of  the  land  department, 
and,  forbidding  any  further  inquiry,  de- 
clare that  lands  should  be  granted  to  the 
state  when  through  error  or  fraud  they 
appeared   by   the    records   to   be   swamp 
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and  overflowed.  It  would  require  very 
clear  and  direct  language  to  justifv  a 
presumption  that  Congress  intended  to 
Ignore  the  existence  of  frauds  and  errors 
and  thereby  enlarge  the  amount  of  a 
grant  to  a  state.  The  language  of  this 
section  does  not  compel  any  such  conclu- 
sion as  to  the  intent  of  Con^n'esa.  Michi- 
gan Land,  etc.,  Co.  t?.  Rust.  (1897)  168 
U.  S.  689,  18  S.  Ct.  208,  42  U.  S.  (L.  ed.) 
691.  See  also  Michigan  Land,  etc.,  Co.  t*. 
Pack,  (C.  C.  A.  6th  Cir.  1895)  68  Fed. 
170,  31  U.  S.  App.  767,  15  C.  C.  A.  360; 
Michigan  v.  Jackson,  etc.,  R.  Co.,  (C.  C. 
A.  6th  Cir.  1895)  69  Fed.  116,  37  U.  S. 
App.  220,  16  C.  C.  A.  346;  Keeran  r. 
Allen,  (1867)  33  Cal.  642.  Compare 
Fremont  County  v.  Burlington,  etc.,  R. 
Co.,  (1867)  22  la.  91,  affirmed  (1870) 
9  Wall.  89,  19  U.  S.  (L.  ed.)  563;  Mont- 
gomery County  i\  Burlington,  etc.,  R. 
Co.,  (1874)  38  la.  208;  American  Emi- 
grant Co.  f.  Chicago,  etc.,  R.  Co.,  (1877) 
47  la.  616,  holding  that  this  Act  con- 
flrraed  and  vested  in  the  several  states 
the  title  to  lands  reported  in  the  manner 
prescribed,  though  they  were  not  in  fact 
swamp  and  overflowed  lands,  provided 
they  were  vacant  and  had  not  been  actu- 
ally settled  on  adversely  to  the  swamp- 
land claim  prior  to  the  passage  of  the 
Act. 

Confirmation  of  selection  of  submerged 
land. — Where,  from  the  facts  of  the  case, 
a  presumption  arose  that  a  selection 
made  by  the  state  of  Indiana  included 
land  submerged  at  the  time  of  the  selec- 
tion and  of  the  patent  issued  by  the 
United  States,  as  well  as  the  upland 
bordering  on  nonnavigable  water,  .it  was 
held  that  this  section  operated  to  con- 
firm such  selection.  Kean  v.  Calumet 
Canal,  etc.,  Co.,  (1903)  190  U.  S.  462, 
23  S.  Ct.  661,  47  U.  S.  (L.  ed.)  1134, 
WTiite  and  McKenna,  J  J.,  dissenting. 

Cash  indemnity  to  statea  for  swamp 
lands  sold. —  The  Secretary  of  the  Inte- 
rior is  warranted  in  approving  state- 
ments of  account  between  the  United 
States  and  the  state,  made  by  the  com- 
missioner of  the  general  land  office,  for 
cash  indemnity  for  swamp  lands  sold 
during  the  period  intervening  between 
the  passage  oi  the  Swamp-land  Act,  Sept. 
28,  1860,  and  March  3,  1867.  (1886)  18 
Op.  Atty.-Gen.  170.  See  also  (1866)  11 
Op.  Atty.-Gen.  467. 

And  this,  too,  though  this  section 
omits  that  part  of  the  Act  of  March  3, 


1857,  which  granted  the  indemnity,  as 
the  right  to  indenmity  under  that  Act 
for  swamp  lands  so  disposed  of  is  a  right 
''accrued^'  to  those  states  in  which  such 
lands  are  situated  prior  to  the  adoption 
of  the  Revised  Statutes,  and  is  therefore 
saved  by  R.  S.  sec.  6597  (title  Statutes), 
from  being  affected  by  the  repeal  of  the 
omitted  indemnity  provision  under  the 
operation  of  R.  S.  sec.  6696  (title  Stat- 
utes).    (1887)    15  Op.  Attv.-Gen.  340. 

And  the  state  of  Louisiana  is  entitled 
to  indemnity  for  any  swamp  lands 
granted  to  it  by  the  Act  of  March  2, 
1849,  ch.  87,  which  were  sold  by  the 
United  States  between  that  date  and 
Sept.  28,  1860  (R.  S.  sec  2479,  supra,  p. 
708).  But  as  to  such  swamp  lands  aa 
were  excepted  out  of  the  grant  made  by 
the  said  Act  of  1849  (namely,  "  land« 
fronting  on  rivers,  creeks,  bayous,  water- 
courses," etc.)  and  as  were  first  granted 
to  that  state  by  the  Act  of  Sept.  28,  1856, 
ch.  84,  it  is  entitled  to  indemnity  only 
for  those  sold  by  the  United  States  after 
Sept.  28,  1860.  (1887)  18  Op.  Atty.-Gen. 
522. 

But  there  is  no  indemnity  for  sales 
subsequent  to  the  passage  of  this  Act. 
(1866)    11  Op.  Atty.-Gen.  467. 

Manner  in  which  indemnity  is  made. — 
A  state  is  entitled  to  the  purchase  money 
of  swamp  lands  in  her  limits  sold  by  the 
United  States  fbr  cash  after  Sept.  28, 
1860,  and  prior  to  the  passage  of  the 
Act  of  March  3,  1867,  and  she  is  also 
entitled  to  indemnity  in  land  for  such 
swamp  lands  as  were  located  with  war- 
rants or  scrip  between  such  datee.  (1866) 
11  Op.  Atty.-Gen.  467. 

Lands  granted  Florida  for  school  pur- 
poses.—  This  Act  does  not  apply  to  or 
embrace  the  sixteenth  section  granted  to 
the  state  of  Florida  for  school  purposes 
by  the  Act  of  March  3,  1846,  ch.  48,  6 
Stat.  L.  742.  ^ate  r.  Jennings,  (1903) 
47  Fla.  302,  307,  36  So.  986. 

Subsequent  grant  by  Congress  void.^ 
After  the  passage  of  this  Act  the  United 
'  States  government  had  no  power  to  set 
aside  the  selection  confirmed  bv  the  Act, 
and  convey  the  land  covered  by  the  se- 
lection to  a  person  claiminff  adversely 
to  the  swamp-land  claim,  unless  it  was 
found  that  the  lands  were  not  vacant 
or  unappropriated  at  the  time  of  the 
passage  of  the  Act.  Martin  i\  Marks, 
(1878)  97  U.  S.  346,  24  U.  S.  <L,  ed.) 
940. 


Sec.  2488.  [Swamp  and  overflowed  lands  to  be  certified  to  state  within 
one  year,  in  certain  cases.]  It  shall  be  the  duty  of  the  Commissioner  of  th^ 
General  Land-Office,  to  certify  over  to  the  State  of  California  as  swamp  and 
overflowed  lands,  all  the  lands  represented  as  such  npoa  the  approved 
township  surveys  and  plats,  whether  made  before  or  after  the  23d  day  of 
July,  1866,  under  the  authority  of  the  United  States. 

The  surveyor-general  of  the  United  States  for  California,  shall  nnder  tli« 
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direetion  of  the  Commissioner  of  the  General  Land-Office,  examine  the 
segregation  maps  and  surveys  of  the  swamp  and  overflowed  lands,  made  by 
said  State ;  and  where  he  shall  find  them  to  conform  to  the  system  of  surveys 
adopted  by  the  United  States,  he  shall  construct  and  approve  township  plats 
accordingly,  and  forward  to  the  General  Land-Office  for  approval. 

In  segregating  large  bodies  of  land,  notoriously  and  obviously  swamp  and 
overflowed,  it  shall  not  be  necessary  to  subdivide  the  same,  but  to  run  the 
exterior  lines  of  such  body  of  land. 

In  case  such  State  surveys  are  found  not  to  be  in  accordance  with  the 
system  of  United  States  surveys,  and  in  such  other  townships  as  no  survey 
has  been  made  by  the  United  States,  the  Commissioner  shall  direct  the  sur- 
veyor-general, to  make  segregation  surveys,  upon  application  to  the  sur- 
veyor-general, by  the  governor  of  said  State,  within  one  year  of  such  appli- 
cation, of  all  the  swamp  and  overflowed  land  in  such  townships,  and  to 
report  the  same  to  the  General  Land-Office,  representing  and  describing 
what  land  was  swamp  and  overflowed,  under  the  grant,  according  to  the  best 
evidence  he  can  obtain. 

If  the  auth(H*ities  of  said  State,  shall  claim  as  swamp  and  overflowed,  any 
land  not  represented  as  such  upon  the  map  or  in  the  returns  of  the  sur- 
veyors, the  character  of  such  land  at  the  date  of  the  grant  September 
twenty-eight,  eighteen  hundred  and  fifty,  and  the  right  to  the  same  shall  be 
determined  by  testimony,  to  be  taken  before  the  surveyor-general,  who  shall 
decide  the  same,  subject  to  the  approval  of  the  Commissioner  of  the  General 
Land-Office.    [B.  S.] 

Act  of  July  2S,  1866,  ch.  219,  14  Stat.  L.  219. 


Purpose  and  effect  of  this  Act.— This 
Act  tended  to  remove  the  existing  un- 
certainty and  confusion  as  to  land  titles 
in  California,  principally  by  recognizing 
the  action  of  the  state  in  disposing  of 
the  lands  granted  to  her,  in  cases  where 
such  disposition  was  made  in  good  faith 
and  did  not  interfere  with  previously 
acquired  interests,  and  by  providing  a 
mode  for  identifying  the  swamp  and  over- 
flowed lands  in  the  future  without  the 
action  of  the  Secretarv  of  the  Interior. 
It  BO  longer  left  the  identification  to  the 
8ecretarjy  but  provided  for  identification 
by  the  joint  action  of  the  state  and  fed- 
eral authorities.  Wright  v,  Roseberry, 
(1887)  121  U.  S.  488,  7  S.  Ct.  985,  30 
U.  S.  (L.  ed.)  1039,  reversing  (1883) 
63  Cal.  252;  Tubbs  v.  Wilhoit,  (1891) 
138  U.  S.  134,  11  S.  Ct.  279,  34  U.  S. 
IL.  ed.)  887;  Heath  v.  Wallace,  (1891) 
138  U.  a  673,  11  S.  Ot.  880,  34  U.  S.  (L. 
ed.)  1063,  affirming  (1886)  71  Cal.  50, 
11  Pac.  842;  McCabe  v.  Goodwin,  (1896) 
106  Cal.  486,  39  Pac.  941. 

This  Act  supersedes  all  previous  rules 
and  methods  of  identifying  swamp  lands, 
and  land  represented  on  an  official  town- 
ship plat,  approved  by  the  United  States 
Burveyor-generai,  and  acquiesced  in  by  the 
state  authorities,  as  land  covered  by  the 
waters  of  a  permanent  pond,  so  as  to 
belong,  to  the  United  States,  is  a  deter- 
niination   that   the   land    is   not    swamp 


land;  and  an  applicant  to  purchase  the 
land  from  the  state  acquires  no  title  as 
against  a  prior  patentee  from  the  fed- 
eral government  of  the  land  bordering 
on  the  pond,  since  the  survey  made  in 
pursuance  of  the  applicant's  application 
IS  not  a  segregation  map  within  the  pre- 
scribed method  of  identifying  swamp 
lands.  Fobs  v.  Johnstone.  (1910)  158 
Cal.  119,  110  P^c.  294. 

A  grant  to  the  state  of  swamp  lands 
unfit  for  cultivation,  and  requiring  the 
Secretary  of  the  Interior  to  make  a  list 
of  the  lands  describea  and  cause  a  patent 
to  be  issued  to  the  state,  is  conditional 
and  is  limited  to  the  lands  listed  by  the 
Secretary  of  the  Interior  as  lands  de- 
scribed, and  this  Act  does  not  alter  the 
bindinff  effect  of  the  decision  as  to  the 
lands  described;  and,  where  a  decision  is 
sought  to  be  revised  on  the  ground  of 
fraud  or  mistake,  the  revision  must  be 
by  direct  proceeding  for  that  purpose. 
Foss  i\  Johnstone,  (1910)  158  Cal.  119, 
110  Pac.  294. 

A  homestead  entry  after  the  passage 
of  this  Act  on  land  the  title  to  which 
was  confirmed  thereby  was  invalid  as 
against  a  swamp-land  claimant.  Tubbs 
V.  Wilhoit,  (1891)  138  U.  S.  134,  11  S. 
Ct.  279,  34  U.  S.   (L.  ed.)   887. 

Application  of  section. —  This  section 
applies  only  to  lands  actually  swamp  and 
overfiowed.      Sacramento    Sav.    Bank    f. 
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Hynes,  (1876)  60  Cal.  195.  See  also 
Sutton  r.   Fassett,    (1875)    51   Cal.   12. 

Certification  of  lands  not  covered  by 
Act. —  The  action  of  the  commissioner  of 
the  general  land  office  in  certifying  to  the 
state  lands  to  which  this  Act  does  not 
apply  transfers  no  title.  Sutton  v.  Fas- 
sett,  (1875)   51  Cal.  12. 

''Lands  subject  to  periodical  overflow" 
are  not  "  swamp  and  overflowed  lands " 
within  the  meaning  of  this  section.  Heath 
V,  Wallace,  (1891)  138  U.  S.  673,  11  S. 
Ct.  380,  34  U.  S.  (L.  ed.)  1063,  affirming 
(1886)    71  Cal.  50,  11  Pac.  842. 

Effect  of  failure  to  have  character  of 
land  determined. — Wliere  land  surveyed 
in  1869  was  patented  by  the  United 
States   in    1882   to   a   purchaser   from   a 

Sec.  2489.    This  section  was  as  follows: 

"Sbo.  2489.  It  shall  be  the  duty  of  the  Commissioner  of  the  General  Land-Office, 
to  require  the  officers  of  the  local  land-offices  in  said  State  (in  case  the  same  has  not 
already  been  donc^  and  the  surveyor-general  immediately  to  forward  lists  of  all  selec- 
tions made  by  the  State  hereinbefore  specified  and  lists  and  mai>s  of  all  swamp  and 
overflowed  lands,  claimed  by  said  State  or  surveyed  as  provided  in  the  ten  preceding 
sections,  for  final  disposition  and  determination,  which  final  disposition  shall  be 
made  by  the  Commissioner  of  the  General  Land-Office  without  delay. 

Act  of  July  23,  1866,  ch.  219,  14  Stat.  L.  220. 

It  may  be  regarded  as  temporary  only  and  executed. 


Mexican  grantee,  and  no  steps  had  been 
taken  by  the  governor  or  by  the  state 
authorities  to  have  the  character  of  the 
land  determined,  and  it  aid  not  appear 
that  a  person  claiming  the  land  in  contro- 
versy under  a  swamp-land  certificate  of 
purchase  from  the  state  issued  in  1856 
had  ever  taken  any  steps  to  have  the 
governor  or  state  authorities  move  in  the 
matter,  it  was  held  that  the  delay  1 
having  the  character  of  the  land  deter- 
mineti,  though  not  conclusive,  was  per- 
suasive that  the  land  was  never  of  the 
character  described  by  the  Swamp-land 
Act  as  swamp  and  overflowed.  Shanklin 
V.  McNamara,  (1891)  87  Cal  371,  26 
Pac.  345. 


Sec.  2490.  [Act  of  Sept.  28,  18&0,  ch.  84,  extended  to  Kiimesota  and 
Oregon.]  The  provisions  of  the  act  of  Congress  entitled  **  An  act  to  enable 
the  State  of  Arkansas  and  other  States  to  redeem  ''  the  swamp  lands  within 
their  limits,  approved  September  28,  A.  D.  1850,  extend  to  the  States  of 
Minnesota  and  Oregon:  Provided,  That  the  grant  shall  not  include  any 
lands  which  the  Gk)vernment  of  the  United  States  may  have  sold  or  disposed 
of  under  any  law,  enacted  prior  to  March  12,  1860,  prior  to  the  confirma- 
tion of  title  to  be  made  under  the  authority  of  said  act  —  and  the  selections 
to  be  made  from  lands  already  surveyed  in  each  of  the  States  last  named, 
under  the  authority  of  the  act  aforesaid,  shall  have  been  made  within  two 
years  from  the  adjournment  of  the  legislature  of  each  State,  at  its  next  ses- 
sion after  the  12th  day  of  March,  A.  D.  1860  —  and  as  to  all  lands  surveyed 
or  to  be  surveyed,  thereafter,  within  two  years  from  such  adjournment,  at 
the  next  session  after  notice  by  the  Secretary  of  the  Interior  to  the  governor 
of  the  State,  that  the  surveys  have  been  completed  and  confirmed.    [B.  8,] 


Act  of  March  12,  1860.  ch.  6.  12  Stat.  L.  3. 


Operation  of  statute. —  This  Act  does 
not  operate  against  the  will  of  the  state; 
and  where  the  state  fails  to  select,  and 
the  Secretary  of  the  Interior  fails  to  ap- 
prove, certain  lands  as  falling  within  the 
terms  of  those  statutes,  and  such  lands 
have  been  certified  to  and  accepted  by  the 
state  under  the  Act  of  Congress  of  1856 
(R.  S.  sec.  2480,  supra,  p.  716),  grant- 
ing lands  in  aid  of  railroads,  the  title 
thus  acquired  by  the  railroads  cannot  be 
defeated  by  an  individtial  claiming  to  have 
purchased  the  l^nde  as  swamp  lands,  and 
whose  title  has  been  annulled  at  the  suit 
of  the  state.  Vicksburg,  etc.,  R.  Co.  v» 
TibbB,  (1904)   112  La.  51,  36  So.  223. 


Effect  of  section  —  right  of  state  to 
lands. —  The  right  of  the  state  of  Minne- 
sota to  swamp  lands  depends  wholly  upon 
this  section.  Rice  v.  Sioux  City,  etc.,  R. 
Co.,  (1884)  110  U.  S.  695,  4  S.  Ct.  177, 
28  U.  S.   (L.  ed.)   289. 

Title  of  state.— The  l^al  title  of  the 
state  will  not  relate  back  to  the  date  of 
the  Act,  thereby  giving  stability  to  deeds 
of  the  state  made  prior  to  the  receipt  of 
the  patent  by  the  state,  where  the  effect 
would  be  to  invalidate  the  title  of  per- 
sons who  had  taken  the  lands  under  the 
homestead  and  pre-emption  laws  af t^r  the 
passage  of  the  Swamp  Land  Act,  but  be- 
fore uie  issuance  of  the  patent.    Morrow 
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r.  Warner  Valley  Stock  C?a,  (1910)  66 
Ore.  312,  101  Pac.  171. 

Selection  within  time  limited  is  con- 
dition precedent. —  The  purpose  and  effect 
of  the  provision  limiting  the  time  within 
which  the  selections  must  be  made  are  to 
devolve  on  the  state  the  duty  of  making 
the  selections  in  the  first  instance,  where- 
upon it  becomes  the  duty  of  the  Secre- 
tary of  the  Interior  to  ascertain  whether 
the  lands  included  in  such  selections  are 
*•  wet  and  unfit  for  cultivation "  within 
the  meaning  and  terms  of  the  Act.  But 
if  the  selection  is  not  made  within  the 
time  prescribed,  the  grant  reverts  to  the 
United  States.  The  selection  within  the 
time  limited  is  a  condition  precedent. 
Pengra  r.  Munz,  (C.  C.  Ore.  1887)  29 
Fed.  830.  Contra,  Gaston  v.  Stott,  (1873) 
5  Ore.  48^  holding  that  the  provision  is 
merely  directory  and  that  the  state  of 
Oregon  lost  no  rights  by  not  complying 
strictly  therewith. 

Exception  of  land  sold  before  confirma- 
tion inoperative. —  Since  the  grant  is  in 
prcsenti  of  a  fee-simple  title,  no  con- 
firmation of  title  is  necessary.  Hence  the 
exception  of  "any  lands  which  the  gov- 
ernment of  the  United  States  may  have 
reserved,  sold,  or  disposed  of  (in  pursu- 
ance of  any  law  theretofore  enacted)  prior 
to  the  confirmation  of  title  to  be  made 
under  the  authority  of  the  said  Act"  is 
repugnant  to  the  purview  of  the  Act  and 
cannot  stand.  Thus,  one  who  claims 
swamp  land  under  a  purchase  from  the 
state  of  Oregon,  after  the  passage  of 
this  section,  is  entitled  to  the  land  as 
against  a  person  claiming  under  a  subse- 
quent entry  under  the  pre-emption  laws, 


though  the  title  to  the  land  was  never 
confirmed  to  the  state.  Gaston  t?.  Stott, 
(1873)   6  Ore.  48. 

Disposition  of  lands  by  government.—; 
Prior  to  the  selection  and  approval  by 
the  Secretary  of  the  Interior  of  swamp 
and  overflowed  lands,  the  United  States 
can  dispose  of  such  lands  under  the  gen- 
eral laws,  and  the  state  cannot,  by  any 
contract  with  third  parties  prior  to  such 
action  by  the  Secrcfiiry  of  the  Interior, 
interfere  with  the  acts  of  intending  set- 
tlers under  the  land  laws.  Morrow  17. 
Warner  VaUey  gtock  Co.,  (1910)  66  Ore. 
312,  101  Pac.  171. 

Swamp  lands  transferred  to  the  state 
under  this  section  may  be  taken  under  the 
Homestead  Law  after  the  passage  of  the 
Act  granting  the  swamp  lands  to  the 
state,  and  before  the  land  taken  under 
such  Homestead  Law  has  been  identified 
by  the  Secretary  of  the  Interior  as  swamp 
land,  and  as  belonging  to  the  state  under 
the  grant.  Morrow  i\  Warner  Valley 
Stock  Co.,   (1910)    56  Ore.  312.  101  Pac. 

171. 

The  state  has  no  duty  to  perform  in 
sttch  selection,  and  a  selection  of  swamp 
lands  made  by  its  ofiicers  under  an  Act 
of  its  legislature  is  not  binding  upon  the 
United  States,  unless  approved  and  con- 
firmed, by  the  Secretary  of  the  Interior, 
and  gave  the  state  no  equitable  title  to 
or  vested  right  in  any  of  the  lands  so 
selected,  which  it  could  convey  to  an- 
other, where  the  selection  has  not  been 
ratified  and  confirmed  by  the  Secretary. 
Kerns  17.  Lee,  (C.  C.  Ore.  1906)  142  Fed. 
985. 


An  act  for  the  relief  of  actual  settlers  on  lands  claimed  to  be  swamp  and 

overflowed  lands  in  the  State  of  Blissonri. 

[Act  of  Feb.  23,  1875,  ch.  99,  18  Stat.  L.  334.] 

[Purchasers  of  lands  in  Missouri  as  swamp  lands  to  have  priority  of 
right  to  homestead  if  lands  not  in  fact  swamp.]  That  in  all  cases  in  the 
State  of  Missouri  where  lands  have  heretofore  been  selected  and  claimed  as 
swamp  and  overflowed  lands  by  said  State,  and  the  various  counties  therein, 
by  virtue  of  any  act  of  Congress,  and  said  lands  have  been  withheld  from 
market  in  consequence  thereof  by  the  General  Government,  and  the  said 
State  and  counties  have  sold  said  lands  to  actual  settlers,  and  said  settlers 
have  improved  the  same  to  the  value  of  one  hundred  dollars ;  said  settlers, 
their  heirs,  assigns,  and  legal  representatives,  who  have  continued  to  reside 
thereon,  shall  have  priority  of  right  to  preempt  or  homestead  all  such  lands 
as  may  be  rejected  by  the  United  States  as  not  being  in  fact  swamp  and 
overflowed  lands ;  and  it  shall  be  the  duty  of  the  Secretary  of  the  Interior 
to  make  such  rules  and  regulations  as  may  b6  necessary  to  carry  into  effect 
the  provisions  of  this  act :    Provided,  That  nothing  herein  contained  shall 


I 


728  8  FED.  STAT.  ANN.  (2d  Ed.)   • 

prejudice  the  rights  of  any  person  who  may  have  made  aetnal  settlement 
upon  such  lands  under  the  pre-emption  or  homestead  laws  prior  to  the 
passage  of  this  act.     [18  Stat.  L.  334,] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  661,  fi  4, 
supra,  p.  535. 


An  act  granting  to  the  State  of  Missouri  all  lands  herein  selected  as 

swamp  and  overflowed  lands. 

[Act  of  March  3,  1877,  ch,  116,  19  Stat.  L.  395.] 

[Lands  in  Missouri  selected  as  swamp  and  overflowed  lands  granted  to 
State.]  That  all  lands  in  the  State  of  Missouri  selected  as  swamp  and  over- 
flowed lands,  and  regularly  reported  as  such  to  the  General  Land  Office,  and 
now  withheld  from  market  as  such,  so  far  as  the  same  remain  vacant  and  un- 
appropriated and  not  interfered  with  by  any  preemption,  homestead,  or 
other  claim  under  any  law  of  the  United  States,  and  the  claim  whereto  has 
not  been  heretofore  rejected  by  the  Commissioner  of  the  General  Land 
Office,  or  other  competent  authority,  be,  and  the  same  are  hereby,  confirmed 
to  said  State,  and  all  title  thereto  vested  in  said  State;  and  it  is  hereby 
made  the  duty  of  the  Secretary  of  the  Interior  to  cause  patents  to  issue  for 
the  same.    [19  Stat.  L.  395.] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  §  4, 
9upra,  p.  535. 


Sec.  3.  [Title  of  purchasers  of  unconfirmed  swamp  lands  in  Arkansas 
confirmed.]  That  the  title  of  all  persons  who  have  purchased  from  the 
State  of  Arkansas  any  unconfirmed  swamp  land  and  hold  deeds  for  the 
same  be,  and  the  same  is  hereby,  confirmed  and  made  valid  as  against  any 
claim  or  right  of  the  United  States,  and  without  the  payment  by  said 
persons,  their  heirs  or  assigns,  of  any  sum  whatever  to  the  United  States 
or  to  the  State  of  Arkansas.     [30  Stat.  L.  368.] 

This  and  section  4  following  are  from  the  Act  of  April  29,  1898,  ch.  229,  "An  Act 
to  approve  a  compromise  and  settlement  between  the  United  States  and  the  State  of 
Arkansas."  Sections  1  and  2  relate  to  the  approval  of  the  terms  of  the  compromise, 
and  the  amounts  paid  thereon. 

Levee    district. —  The    benefits    of    this  relation,  a  state's  action  in  making  relin* 

section  do  not  extend  to  a  levee  district  quishment   under   section   4   of   the  oom- 

which   received  a  grant  of  swamp  lands  promise  is  binding  upon  the  levee  district 

from  the  state.    Such  a  district  is  a  sub-  and    the    latter    cannot    convey    title    to 

ordinate  agency  of  the  state,  exercising  a  lands  since  the  enactment  of  this  statute, 

power   of    the    state    for    the    state    con-  U.  S.  r.  Wilson,   (E.  D.  Ark.   1914)    214 

venience,  and  is  in  all  respects  subject  to  Fed.  630. 
its  paramount  authority.    In  view  of  this 

Sec.  4.  [Kelinquishment  by  Arkansas  of  certain  public  lands  — tifle 
of  grantees  confirmed.]  That  the  State  of  Arkansas  does  hereby  relinquish 
and  quitclaim  to  the  United  States  all  lands  heretofore  confirmed,  certified, 
or  patented  to  the  State  which  have  been  entered  under  the  public  land 
laws ;  and  does  hereby  cede,  relinquish,  and  quitclaim  to  the  United  States 
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all  right,  title,  and  interest  under  the  Acts  of  September  twenty-eighth, 
eighteen  hundred  and  fifty,  March  second,  eighteen  hundred  and  fifty- 
five,  and  March  third,  eighteen  hundred  and  fifty-seven,  in  and  to  all  lands 
in  the  State  which  have  been  heretofore  granted,  confirmed,  certified,  or 
patented  by  the  United  States  under  any  other  Acts,  and  the  title  to  such 
lands  is  hereby  confirmed  in  the  grantees,  their  heirs,  successors,  or  assigns, 
anything  in  this  Act  or  any  other  Act  to  the  contrary  notwithstanding: 
Provided,  That  this  Act  shall  be  of  no  force  or  effect  until  the  State  of 
Arkansas  shall  have  accepted  and  approved  the  conditions,  limitations,  and 
provisions  herein  contained  by  an  act  of  the  general  assembly  or  by  an 
instrument  in  writing  duly  executed  by  the  governor  under  the  authority 
conferred  upon  him  by  the  legislature  of  said  State,  and  filed  with  the 
Secretary  of  the  Treasury  and  the  Secretary  of  the  Interior  within  one 
year  from  the  approval  of  this  Act :  Provided  further,  That  whereas  the 
general  assembly  of  the  State  of  Arkansas  did,  on  the  tenth  day  of  March, 
eighteen  hundred  and  ninety-seven,  accept  and  approve  the  conditions, 
limitations,  and  provisions  herein  contained  before  the  passage  of  this  Act, 
making  the  same  eflfective  and  conclusive,  therefore  this  Act  shall  be  in  full 
force  and  effect  from  and  after  its  passage.    [30  Stat,  L.  368 J\ 

See  the  note  to  the  preceding  section  3  of  this  Act. 


XIV.   DRAINAGE   OF   CERTAIN  LANDS 

An  Act  To  authorize  the  drainage  of  certain  lands  in  the  State  of 

Blinnesota. 

[Act  of  May  20,  1908,  ch.  181,  35  Stat.  L.  169.] 

[Sec.  1.]  [Public  lands  in  Minnesota  subject  to  state  drainage  laws.] 
That  all  lands  in  the  State  of  Minnesota,  when  subject  to  entry,  and  all 
entered  lands  for  which  no  final  certificates  have  issued,  are  hereby  made 
and  declared  to  be  subject  to  all  of  the  provisions  of  the  laws  of  said  State 
relating  to  the  drainage  of  swamp  or  overflowed  lands  for  agricultural 
purposes  to  the  same  extent  and  in  the  same  manner  in  which  lands  of  a 
like  character  held  in  private  ownership  are  or  may  be  subject  to  said  laws : 
Provided,  That  the  United  States  and  all  persons  legally  holding  unpat- 
ented lands  under  entries  made  under  the  public-land  laws  of  the  United 
States  are  accorded  all  the  rights,  privileges,  and  benefits  given  by  said 
laws  to  persons  holding  lands  of  a  like  character  in  private  ownership. 
[35  Stat.  L.  169.] 

Sec.  2.  [Apportionment  of  cost.]  That  the  cost  of  constructing  canals, 
ditches,  and  other  drainage  works  incurred  in  connection  with  any  drain- 
age project  under  said  laws  shall  be  equitably  apportioned  among  all  lands 
held  in  private  ownership,  all  lands  covered  by  unpatented  entries,  and  all 
unentered  public  lands  affected  by  such  project ;  and  officially  certified  lists 
showing  the  amount  of  the  charges  assessed  against  each  smallest  legal 
subdivision  of  such  lands  shall  be  furnished  to  the  register  and  receiver  of 
the  land  district  in  which  the  lands  affected  are  located  as  soon  as  said 
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charges  are  assessed,  but  nothing  in  this  Act  shall  be  construed  as  creating 
any  obligation  on  the  United  States  to  pay  any  of  said  charges.  [35  Stai. 
L.  169,] 

Sec.  3.  [Sale  for  charges.]  That  all  charges  legally  assessed  may  be 
enforced  against  any  unentered  lands,  or  against  any  lands  covered  by  an 
unpatented  entry,  by  the  sale  of  such  lands  subject  to  the  same  manner  and 
under  the  same  proceedings  under  which  such  charges  would  be  enforced 
against  lands  held  in  private  ownership.     [35  Stat.  L.  170.] 

Sec.  4.  [Certificate  of  sale  to  land  office.]  That  when  any  unentered 
lands,  or  any  lands  covered  by  an  unpatented  entry,  have  been  sold  in  the 
manner  mentioned  in  this  Act,  a  statement  of  such  sale  showing  the  price 
at  which  each  legal  subdivision  was  sold  shall  be  officially  certified  to  the 
register  and  receiver  immediately  after  the  completion  of  such  sale.  [35 
Stat.  L.  170.] 

Sec.  5.  [Patents  to  purchasers  on  paying  government  price.]  That  at 
any  time  after  any  sale  of  unentered  lands  has  been  made  in  the  manner 
and  for  the  purposes  mentioned  in  this  Act  patent  shall  issue  to  the  pur- 
chaser thereof  upon  payment  to  the  receiver  of  the  minimum  price  of  one 
dollar  and  twenty-five  cents  per  acre,  or  such  other  price  as  may  have  been 
fixed  by  law  for  such  lands,  together  with  the  usual  fees  and  commissions 
charged  in  entry  of  like  lands  under  the  homestead  laws.  But  purchasers 
at  a  sale  of  unentered  lands  shall  have  the  qualification  of  homestead  entry- 
men  and  not  more  than  one  hundred  and  sixty  acres  of  such  lands  shall  be 
sold  to  any  one  purchaser  under  the  provisions  of  this  Act.  This  limita- 
tion shall  not  apply  to  sales  to  the  State  but  shall  apply  to  purchases  from 
the  State  of  unentered  lands  bid  in  for  the  State.  Any  part  of  the  purchase 
money  arising  from  the  sale  of  any  lands  in  the  manner  and  for  the  pur- 
poses provided  in  this  Act  which  shall  be  in  excess  of  the  payments  herein 
required  and  of  the  total  drainage  charges  assessed  against  such  lands  shall 
also  be  paid  to  the  receiver  before  patent  is  issued.    [35  Stat.  L.  170.] 

Sec.  6.  [Purchase  of  unpatented  entries  —  payment  of  excess  —  for- 
feiture if  charges,  etc.,  not  paid  in  ninety  days  —  rights  of  subsequent 
purchaser  —  disposal  of  proceeds.]  That  any  unpatented  lands  sold  in 
the  manner  and  for  the  purposes  mentioned  in  this  Act  may  be  patented 
to  the  purchaser  thereof  at  any  time  after  the  expiration  of  the  period  of 
redemption  provided  for  in  the  drainage  laws  under  which  it  may  be  sold 
(there  having  been  no  redemption)  upon  the  payment  to  the  receiver  of 
the  fees  and  commissions  and  the  price  mentioned  in  the  preceding  section, 
or  so  much  thereof  as  has  not  already  been  paid  by  the  entryman ;  and  if 
the  sum  received  at  any  such  sale  shall  be  in  excess  of  the  payments  herein 
required  and  of  the  drainage  assessments  and  cost  of  the  sale,  such  excess 
shall  be  paid  to  the  proper  county  officer  for  the  benefit  of  and  payment 
to  the  entryman.  That  unless  the  purchasers  of  unentered  lands  shall 
within  ninety  days  after  the  sale  provided  for  in  section  three,  pay  to  the 
proper  receiver  the  fees,  commissions  and  purchase  price  to  which  the 
United  States  may  be  entitled  as  provided  in  section  five,  and  unless  the 
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purchasers  of  entered  lands  shall  within  ninety  days  after  the  right  of 
redemption  has  expired  make  like  payments  as  provided  for  in  this  section, 
any  person  having  the  qualifications  of  a  homestead  entryman  may  pay 
to  the  proper  receiver  for  not  more  than  one  hundred  and  sixty  acres  of 
land  for  which  such  payment  has  not  been  made :  First,  the  unpaid  fees, 
commissions  and  purchase  price  to  which  the  United  States  may  then  be 
entitled:  and,  second,  the  sum  at  which  the  land  was  sold  at  the  sale  for 
drainage  charges,  and  in  addition  thereto,  if  bid  in  by  the  State,  interest 
on  the  amount  bid  by  the  State  at  the  rate  of  seven  per  centum  per  annum 
from  the  date  of  such  sale,  and  thereupon  the  person  making  such  payment 
shall  become  subrogated  to  the  rights  of  such  purchaser  to  receive  a  patent 
for  said  land.  When  any  payment  is  made  to  effect  such  subrogation  the 
receiver  shall  transmit  to  the  treasurer  of  the  county  where  the  land  is 
situated  the  amount  at  which  the  land  was  sold  at  the  sale  for  drainage 
chiarges  together  with  the  interest  paid  thereon,  if  any,  less  any  sum  in 
excess  of  what  may  be  due  for  such  drainage  charge,  if  the  land  when  sold 
was  unentered.    [35  Stat,  L,  170.] 

Sec.  7.  [Bight  of  appeal,  etc.]  That  a  copy  of  all  notices  required  by 
the  drainage  laws  mentioned  in  this  Act  to  be  given  to  the  owners  or  occu- 
pants of  lands  held  in  private  ownership  shall,  as  soon  as  such  notices  issue, 
be  delivered  to  the  register  and  receiver  of  the  proper  district  land  office  in 
cases  where  unentered  lands  are  affected  thereby  and  to  the  entrymen 
whose  unpatented  lands  are  included  therein,  and  the  United  States  and 
such  entryman  shall  be  given  the  same  rights  to  be  heard  by  petition, 
answer,  remonstrance,  appeal,  or  otherwise  as  are  given  to  persons  holding 
lands  in  private  ownership ;  and  all  entrymen  shall  be  given  the  same  rights 
of  redemption  as  are  given  to  the  owners  of  lands  held  in  private  ownership. 
[35  Stat.  L,  171.] 

Sec.  8.  [Chippewa  Indian  lands,  Minn. —  homestead  entries,  etc. —  pat- 
ents, etc.]  That  hereafter  homestead  entries  and  final  proofs  may  be  made 
upon  all  ceded  Chippewa  Indian  lands  in  Minnesota  embraced  in  the  with- 
drawal under  the  Act  of  June  twenty-first,  nineteen  hundred  and  six, 
entitled  "An  Act  making  appropriations  for  the  current  and  contingent 
expenses  of  the  Indian  Department*'  (Thirty-fourth  Statutes  at  Large, 
page  three  hundred  and  twenty-five),  and  patents  may  issue  thereon  as  in 
other  homestead  cases,  upon  the  payment  by  the  entryman  of  the  price 
prescribed  by  law  for  such  land  and  on  entries  on  the  ceded  Red  Lake  Reser- 
vation in  addition  thereto  the  sum  of  three  cents  per  acre  to  repay  the  cost 
of  the  drainage  survey  thereof,  which  addition  shall  be  disposed  of  the  same 
as  the  other  proceeds  of  said  land.    [35  Stat.  L.  171.] 
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XV.   GRANTS  IN  AID   OF   OB  FOB  BAILB0AD8  AND   WAGON 

BOADS 

An  act  for  the  relief  of  settlers  on  railroad  lands. 

[Act  of  June  22,  1874,  ch,  400,  18  Stat  L,  194.] 

[Selection  of  lieu  lands  by  railroads  relinquishing  lands  entered  by 
settlers  —  title  of  settlers.]  That  in  the  adjustment  of  all  railroad  land 
grants,  whether  made  directly  to  any  railroad  company  or  to  any  State 
for  railroad  purposes,  if  any  of  the  lands  granted  be  found  in  the  posses- 
sion of  an  actual  settler  whose  entry  or  filing  has  been  allowed  under  the 
pre-emption  or  homestead  laws  of  the  United  States  subsequent  to  the  time 
at  which,  by  the  decision  of  the  land-office,  the  right  of  said  road  was 
declared  to  have  attached  to  such  lands,  the  grantees,  upon  a  proper  relin- 
quishment of  the  lands  so  entered  or  filed  for,  shall  be  entitled  to  select 
an  equal  quantity  of  other  lands  in  lieu  thereof  from  any  of  the  public 
lands  not  mineral  and  within  the  limits  of  the  grant  not  otherwise  appro- 
priated at  the  date  of  selection,  to  which  they  shall  receive  title  the  same 
as  though  originally  granted.  And  any  such  entries  or  filings  thus  relieved 
from  conflict  may  be  perfected  into  complete  title  as  if  such  lands  had  not 
been  granted :  Provided,  That  nothing  herein  contained  shall  in  any  manner 
be  so  construed  as  to  enlarge  or  extend  any  grant  to  any  such  railroad  or 
to  extend  to  lands  reserved  in  any  land  grant  made  for  railroad  purposes : 
And  provided  further,  That  this  act  shall  not  be  construed  so  as  in  any 
manner  to  confirm  or  legalize  any  decision  or  ruling  of  the  Interior  Depart- 
ment under  which  lands  have  been  certified  to  any  railroad  company  when 
such  lands  have  been  entered  by  a  pre-emption  or  homestead  settler  after 
the  location  of  the  line  of  the  road  and  prior  to  the  notice  to  the  local  land- 
office  of  the  withdrawal  of  such  lands  from  market.    [18  Stat,  L.  194.] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  eh.  661,  fi  4, 
supra f  p.  535. 

The  privilepres  of  this  Act  were  extended  by  the  Act  of  Aii^.  29,  1890,  ch.  819,  infra, 
p.  752,  and  the  Act  of  July  1,  1902,  ch.  1386,  infra,  p.  763. 

The  Act  of  Feb.  24,  1905,  ch.  779,  33  Stat.  L.  813,  provided  for  the  relief  of  certain 
eettlers  on  the  lands  of  the  Mobile  and  Girard  railroad  in  Alabama. 

The  Act  of  Oct.  1,  1890,  ch.  1258,  26  SUt.  L.  647,  provided  for  thfe  relief  of  persons 
who  had  settled  on  the  lands  granted  to  the  Northern  Pacific  Railroad  Company,  and 
further  provisions,  relating  to  the  same  subject,  were  made  by  the  Act  of  June  3, 
1896,  ch.  316,  29  Stat.  L.  245.  Provisions  for  the  selection  of  lieu  lands  by  the 
Northern  Pacific  Railroad  Company  were  made  by  the  Act  of  July  1,  1898,  ch!  546, 
S  1,  30  Stat.  L.  620-622,  and  the  provisions  of  this  Act  were  extended  by  the  Act  c^ 
March  2,  1901,  ch.  807,  31  Stat.  L.  950. 

By  rulings  of  the  general  land  office  the  extension  into  North  Dakota  and  South 
Dakota  of  the  limits  of  the  grants  made  to  the  Saint  Paul,  Minneapolis,  and  Manitoba 
Railway  Company,  and  numerous  persons  having  in  good  faith  settled  upon  and 
occupied  lands  within  the  limits  of  said  grants,  these  persons  were  authorized  to 
perfect  their  entries  by  the  Act  of  Aug.  6,  1892,  ch.  382,  I  1,  27  Stat.  L.  390. 

By  an  Act  of  Feb.  26,  1895,  ch.  131,  8  1,  28  Stat.  L.  683,  the  Secretary  of  the 
Interior  was  authorized  to  cause  to  be  examined  and  classified  the  lands  granted  to 
the  Northern  Pacific  railroad  as  defined  by  an  Act  of  July  2,  1864,  within  the  Bo«e- 
man,  Helena,  and  Missoula  land  districts  in  Montana,  and  Coeur  d'Alene  district  in 
Idaho.  The  other  sections,  2-8,  provided  for  the  appointment,  compensation,  duties, 
etc.,  of  the  commissioners,  classification  of  lands,  etc.  Subsequent  provisiong  extending 
the  time  for  classification,  and  increasing  the  compensation  of  the  commissioners  were 
made  by  the  Act  of  March  3,  1899,  eh.  424,  S  1,  30  Stat.  L.  1096;  the  Act  of  June  4, 
1807,  ch.  2,  §  1,  30  Stat.  L.  37,  and  the  Act  of  June  6,  1900,  ch.  791,  fi  1,  31  Stat.  L. 
615.     Subsequent  Acts  contain   appropriations   for   continuing  the  examination   and 
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classification  authorized  by  said  Act  of  Feb.  26,  1895,  eh.  131,  the  current  appropria- 
tion being  made  by  the  Deficiencies  Appropriation  Act  of  March  4,  1915,  ch.  147,  S  1, 
38  Stat  L.  1148. 
The  Act  of  March  3,  1876,  ch.  196.  18  Stat.  L.  519,  provided  as  follows: 
"That  where  any  actual  settler  who  shall  have  paid  for  any  lands  situate  within 
the  limits  of  any  frrhnt  of  lands  by  Confess  to  aid  in  the  construction  of  any  railroad, 
the  price  of  such  lands  being  fixed  by  law  at  double  minimum  rates,  and  such  railroad 
lands  having  been  forfeited  to  the  United  States  and  restored  to  the  public  domain 
for  failure  to  build  such  railroad,  such  person  or  persons  shall  have  the  right  to 
locate,  on  any  unoccupied  lands,  an  amount  equal  to  their  original  entry,  without 
further  cost,  except  such  fees  as  are  now  provided  by  law  in  preemption  cases:  Pro- 
vided, That  when  such  location  is  upon  cu)uble  minimum  lands,  one-half  the  amount 
only  shall  be  taken." 

Vesting  of  title. —  There  is  a  well  estab- 
lished distinction  between  "granted 
lands "  and  "  indemnity  lands "  in  the 
construction  of  land  grants  in  aid  of 
railroads;  and  the  principle  is  firmly 
established  that  the  title  to  lands  in  the 
indemnity  class  does  not  vest  in  the  rail- 
road company,  for  the  benefit  of  which 
they  are  contingently  granted,  but,  in 
the  fullest  legal  sense,  remains  in  the 
United  States,  until  they  are  actually 
selected  and  set  apart,  under  the  direction 
of  the  Secretary  of  the  Interior,  specifi- 
cally for  indemnity  purposes.  Until  such 
time  the  title  remains  in  the  government, 
subject  to  its  disposal  at  its  pleasure. 
U.  S.  t\  Oregon,  etc.,  R.  Co.,  (C.  C.  Ore. 
1900)  101  Fed.  d>16,  affirmed  (G.  C.  A.  9th 
Cir.  1901 )   109  Fed.  514,  48  C.  C.  A.  520. 


Prior  approprintion. —  Where  certain 
lands  were  reserved  for  a  special  pur- 
pose and  did  not  pass  to  a  railroad  com- 
pany although  within  the  limits  of  its 
grant,  it  was  held  that  the  fact  that  in 
1874  Congress  passed  an  Act  which  ex- 
tended the  Homestead  Law  to  all  settlers 
on  such  lands  who  might  desire  to  take 
advantage  of  the  same,  would  not  have 
the  effect   to  take   the   lands   from   the 

rial  appropriation  thereof,  and  restore 
same  to  the  condition  of  the  mass  of 
the  public  domain,  so  as  to  make  the 
railroad  grant  attach  by  the  subseouent 
fixing  of  the  definite  route  of  the  railroad 
and  by  the  filing  of  a  plat  thereof  with 
the  commissioner  of  tne  general  land 
office.  Northern  Pac.  R.  Co.  v.  Hindi- 
man,  (C.  C.  Mont.  1892)   53  Fed.  523. 


An  act  to  confirm  pre-emption  and  homestead  entries  of  public  lands 
within  the  limits  of  railroad-grants  in  cases  where  such  entries  have 
been  made  under  the  regulations  of  the  Land  Department. 

[Act  of  AprU  21,  1876,  ch.  72,  19  Stat  L.  35.] 

[Sec.  1.]  [Homestead  entries  within  limits  of  land  grants,  prior  to 
notice  of  withdrawal  from  or  after  restoration  to  market,  confirmed.]  That 
all  pre-emption  and  homestead  entries,  or  entries  in  compliance  with  any 
law  of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by  actual 
settlers,  upon  tracts  of  land  of  not  more  than  one  hundred  and  sixty  acres 
each,  within  the  limits  of  any  land-grant,  prior  to  the  time  when  notice  of 
the  withdrawal  of  the  lands  embraced  in  such  grant  was  received  at  the 
local  land-office  of  the  district  in  which  such  lands  are  situated,  or  after 
their  restoration  to  market  by  order  of  the  General  Land-Office,  and  where 
the  pre-emption  and  homestead  laws  have  been  complied  with,  and  proper 
proofs  thereof  have  been  made  by  the  parties  holding. such  tracts  or  parcels, 
they  shall  be  confirmed,  and  patents  for  the  same  shall  issue  to  the  parties 
entitled  thereto.    [19  Stat.  L,  35.] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  S  4, 
Mpra,  p.  535. 


Sec.  2.  [Ba-entry  of  claims  abandoned  on  account  of  decision  of  land 
office.]  That  when  at  the  time  of  such  withdrawal  as  aforesaid  valid  pre- 
emption or  homestead  claims  existed  upon  any  lands  within  the  limits  of 
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any  such  grants  which  afterward  were  abandoned,  and,  under  the  decisions 
and  rulings  of  the  Land  Department,  were  re-entered  by  pre-emption  or 
homestead  claimants  who  have  complied  with  the  laws  governing  pre-emp- 
tion or  homestead  entries,  and  shall  make  the  proper  proofs  required  under 
such  laws,  such  entries  shall  be  deemed  valid,  and  patents  shall  issue  there- 
for to  the  person  entitled  thereto.     [19  Stat.  L.  35.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


Sec.  3.  [Entries  after  expiration  of  land  grant.]  That  all  such  pre- 
emption and  homestead  entries  which  may  have  been  made  by  permission 
of  the  Land  Department,  or  in  pursuance  of  the  rules  and  instructions 
thereof,  within  the  limits  of  any  land-grant  at  a  time  subsequent  to  expira- 
tion of  such  grant,  shall  be  deemed  valid,  and  a  compliance  with  the  laws 
and  the  making  of  the  proof  required  shall  entitle  the  holder  of  such  claim 
to  a  patent  therefor.     [19  Stat.  L,  36.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  733. 


Application  of  Act. —  "The  Act,  by  its 
terms,  premipposes  a  case  in  which  notice 
of  withdrawal  of  the  lands  was  required 
by  law  to  be  given.  It  does  not  .  .  . 
apply  to  a  case  where,  prior  to  any  pre- 
emption or  homestead  entry,  the  lands 
had  been  specially  granted  by  an  Act  of 
Ck>ngTess,  and  had  fully  vested  in  the 
grantee.  To  give  it  such  a  construction 
would  be  equivalent  to  saying  that  Con- 
gress intended  to  take  lands  from  an 
owner  whose  title  was  perfect,  and  con- 
fer them  upon  another."  Taboreck  v. 
Burlington,  etc.,  R.  Co.,  (0.  C.  Neb.  1881) 
13  Fed.   103. 

In  St.  Paul,  etc.,  R.  Co.  v,  Greenhalgh, 
(C.  C.  Minn.  1886)  26  Fed.  663,  affirmed 
(1801)  139  U.  S.  19,  11  S.  Ct.  395,  35  U. 
S.  (L.  ed.)  71,  the  court  held  in  regard 
to  the  Acts  of  Congress  of  June  22,  1874, 
and  April  21,  1S76.  both  of  which  are  set 
out  in  the  text,  that  of  1874  preceding  the 
other,  and  the  Acts  of  the  state  of  Minne- 
sota of  March  1,  1877,  and  March  9, 
1878,  that  "  all  were  passed  after  the 
time  given  for  the  completion  of  the  road, 
when  there  had  been  a  nonperformance  of 
the  conditions  of  the  grant,  and  when, 
therefore,  there  existed  the  right  of  abso- 
lute and  total  forfeiture  by  the  grantor, 
the  United  States,  and  of  resumption  and 
transfer  by  the  state  to  another  bene- 
ficiary." 

Where  a  homestead  entry  was  made  in 
good  faith  by  an  actual  settler  within 
the  limits  of  a  railroad  grant  after  a 
map  of  the  definite  location  of  the  road 
was  filed,  but  before  notice  of  the  with- 
drawal of  the  lands  covered  by  the  grant 
was  received  at  the  local  land  ofiice  (a 
delay  of  about  twelve  months  having  oc- 
curred in  giving  the  notice),  and  all  the 
requirements  of  the  law  in  regard  to  such 


an  entry  were  complied  with  by  the  home- 
steader, it  was  held  that  the  case  was 
within  the  provisions  of  the  Act  of  April 
21,  1876,  ch.  72,  (1876)  15  Op.  Atty.- 
Gen.  583. 

Effect  of  Act  —  Validity  of  homestead 
entries.— "  The  effect  of  the  Act  of  1876 
was  to  validate  all  otherwise  regular  pre- 
emption and  hQmestead  entries  made  prior 
to  the  time  when  the  notice  of  withdrawal 
was  received  at  the  local  land  office,  al- 
though sudi  entries  were  made  after  the 
time  when  the  map  of  general  route  was 
filed  in  the  office  of  the  secretary  of  the 
interior  and  the  order  of  withdrawal 
made.  .  .  .  This  Act  of  1876,  rightfully 
construed  and  in  accordance  with  the 
spirit  of  congressional  dealings  with  in- 
dividual homesteaders  and  pre-emptors, 
is  to  be  taken  as  a  legislative  enactment 
that  no  entry  was  to  be  considcrcMl  in- 
validated by  reason  of  the  filing  nf  the 
map  of  general  route,  if  it  was  made  be- 
fore notice  of  the  withdrawal  was  re- 
ceived at  the  local  land  oflice."  Northern 
Pac.  R.  Co.  t\  Amacker,  (1900)  175  U.S. 
664,  20  S.  Ct,  236,  44  U.  S.  (L.  cd.)  274, 
affirming  (C.  C.  A.  9th  Cir.  1893)  58  Fed. 
850,  15  U.  S.  App.  279,  7  C.  C.  A.  518, 
which  reversed  the  judgment  in  (C.  C. 
Mont.  1892)  63  Fed.  48,  wherein  it  was 
held  that  where  the  general  route  of  the 
Northern  Pacific  Railroad  Company  was 
located  on  the  Ist  of  February,  1872,  and 
subsequently  a  party  filed  his  application 
to  make  an  entry  as  a  part  of  ms  home- 
stead claim  Mav  3,  1872,  after  which  on 
May  6,  1872,  notice  of  the  withdrawal  of 
the  lands  at  the  time  of  the  fixing  of  the 
general  route  of  the  railroad  was  filed  in 
the  land  office  of  Helena,  Montana,  the 
above  Act  authoriied  a  perfection  of  the 
party's  title. 
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[Grants  to  railroad  companies  —  costs  of  surveys.]  •  •  •  That 
before  any  land  granted  to  any  railroad  company  by  the  United  States 
shall  be  conveyed  to  snch  company,  or  any  persons,  entitled  thereto  under 
any  of  the  acts  incorporating  or  relating  to  said  company,  unless  such  com- 
pany is  exempted  by  law  from  the  payment  of  such  cost,  there  shall  first  be 
paid  into  the  Treasury  of  the  United  States  the  cost  of  surveying,  selecting, 
and  conveying  the  same  by  the  said  company  or  persons  in  interest.  [19 
Stat  L.  121.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  31,  1876,  ch.  246. 


Object  of  provision. —  The  object  of  this 
provision  is  to  preserve  to  the  government 
sach  control  over  the  property  granted  as 
to  enable  it  to  enforce  the  payment  of 
these  costs,  and,  for  that  purpose,  to  with- 
hold its  patents  from  the  parties  entitled 
to  them  until  such  payment.  Beseret  Salt 
Co.  t?.  Tarpey,  (1891)  142  U.  S.  241,  12 
S.  Ct.  158,  35  U.  S.  (L.  ed.)   999. 

The  provision  is  a  general  one  and  al- 
though it  is  enacted  in  connection  with  an 
appropriation  of  money  for  the  survey  of 
public  lands  and  of  private  land  claims, 
and  follows  a  requirement  that  no  patent 
sihall  issue  for  a  private  land  claim  until 
the  cost  of  survey  and  platting  shall  have 
been  paid  into  the  Treasury  by  the  party 
in  interest,  yet  it  is  not  controlled  by 
those  circumstances.    It  is  manifestly  gen- 


eral legislation,  applying  as  to  the  past, 
to  all  land  theretofore  granted  to  any  rail- 
road company  by  the  United  States,  and 
to  the  cost  of  surveying  such  land,  whether 
that  cost  had  been  previously  incurred  or 
expended  or  was  to  be  incurred  or  ex- 
pended in  the  future.  The  exception  cre- 
ated, that  the  provision  is  not  to  apply  to 
a  company  exempted  by  law  from  the  pay- 
ment of  the  cost,  is  general  in  its  lan- 
guage. If  such  a  company  is  to  be  found, 
the  exception  applies  to  it;  if  it  is  not 
to  be  found,  the  provision  applies  to  it. 
New  Orleans  Pac.  R.  Co.  ».  U.  S.,  (1888) 
124  U.  S.  124,  8  S.  Ct.  417,  31  U.  S. 
(L.  ed.)  383. 

Deposit  for  cost  of  surveying. —  See  the 
Act  of  June  25,  1910,  ch.  406,  §  1,  infra, 
p.  764. 


An  act  for  the  relief  of  certain  settlers  on  restored  railroad  lands. 

[Act  of  Jan.  13,  1881,  ch.  19,  21  Stat  L.  315.] 

[Sights  of  licensed  settlers  on  railroad  lands  subsequently  restored  to 
public  domain.]  That  all  persons  who  shall  have  settled  and  made  valu- 
able and  permanent  improvements  upon  any  odd  numbered  section  of  land 
within  any  railroad  withdrawal  in  good  faith  and  with  the  permission  or 
license  of  the  railroad  company  for  whose  benefit  the  same  shall  have  been 
made,  and  with  the  expectation  of  purchasing  of  such  company  the  land  so 
settled  upon,  which  land  so  settled  upon  and  improved,  may,  for  any  cause, 
be  restored  to  the  public  domain,  and  who,  at  the  time  of  such  restoration, 
may  not  be  entitled  to  enter  and  acquire  title  to  such  land  under  the  pre- 
emption, homestead,  or  timber-culture  acts  of  the  United  States,  shall  be 
permitted,  at  any  time  within  three  months  after  such  restoration,  and 
under  such  rules  and  regulations  as  the  Commissioner  of  the  General  Land 
OflSce  may  prescribe,  to  purchase  not  to  exceed  one  hundred  and  sixty  acres 
in  extent  of  the  same  by  legal  sub-divisions,  at  the  price  of  two  dollars  and 
fifty  cents  per  acre,  and  to  receive  patents  therefor.    [21  Stat.  L.  315.] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  661,  S  4, 
^pra,  p.  636. 


Land  included  in  forest  reservation. — 
Where  the  land  is  included  in  a  forest 
reservation  the  settler's  right  granted  by 
the  above  Act  is  not  barr^,  because  the 


land  was  included  -in  the  reservation 
which  was  created  by  the  President's 
proclamation  before  it  was  surveyed 
and     subsequent    to    the    setting    aside 
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of  the  withdrawal.  Holmes  v.  U.  S., 
(C.  C.  A.  9  th  Cir.  1902)  118  Fed. 
995,  55  C.  C.  A.  489,  reversing  (S.  D. 
Cal.  1900)  105  Fed.  41.  Concerning 
the  decision  of  the  court  below,  the 
Circuit  Court  of  Appeals  said :  "  The  Cir- 
cuit Court  decided  this  question  adversely 
to  the  plaintiff  in  error,  H.,  for  the  rea- 
son that  at  the  time  when  he  made  his  set- 
tlement the  lands  were  withdrawn  from 
entry  and  settlement;  citing  Maddox  c. 
Burnham,  (1895)  156  U.  S.  544,  [15  S. 
Ct.  448,  39  U.  S.  (L.  ed.)  527],  and  Wood 
V.  Beach,  (1895)  156  U.  S.  &48,  [15  S.  Ct. 
410,  39  U.  S.  (L.  ed.)  528].  In  so  ruling, 
the  Circuit  Court  followed  the  law  as  it 
was  understood,  and  as  it  had  been  settled 
by  a  series  of  decisions  of  the  Supreme 
Court.  A  few  months  after  the  decision 
of  the  Circuit  Court  was  rendered,  how- 
ever, the  Supreme  Court,  in  Hewitt  v. 
Schultz,  (1901)  180  U.  S.  139,  [21  S.  Ct. 
309,  46  U.  S.  (L.  ed.)  463],  overruled  its 
prior  decisions,  and  denied  the  efficacy  of 
the  act  of  withdrawal  to  exclude  from 
settlement  land   which  was  not  in  fact 


withdrawn  by  the  operation  of  a  present 
grant,  and  which,  but  for  the  withdrawal, 
would  have  been  open  to  entry  and  settle- 
ment under  the  public-land  laws.  By  the 
decision  in  that  case  and  in  the  subset] iient 
case  of  Southern  Pac.  R.  Co.  r.  Boll, 
(1902)  183  U.  S.  675,  [22  S.  a.  232,  46 
U.  S.  (L.  ed.)  383],  the  court  has  held 
that  the  withdrawal  of  lands  by  the  sec- 
retary of  the  interior  for  the  reason  that 
they  were  supposed  to  be  within  the  limits 
of  a  grant  to  a  railroad  company  could 
not  injuriously  affect  the  right  of  a  settler 
upon  such  land,  who  claimeid  the  right  to 
enter  and  settle  the  same  as  public  land 
of  the  United  States." 

The  light  given  a  settler  is  not  defeated 
bv  the  fact  that  after  the  withdrawal  has 
been  set  aside  the  land  is  included  within 
the  boundaries  of  a  forest  reservation, 
created  by  proclamation  of  the  President, 
before  it  has  been  surveyed  so  as  to  give 
the  settler  an  opportunity  to  purchase. 
Holmes  v,  U.  S.,  (C.  C.  A.  9th  Cir.  1902) 
118  Fed.  996,  66  C.  C.  A.  489. 


An  act  to  provide  for  taxation  of  railroad-grant  lands,  and  for  other 

purposes. 

[Act  of  July  10,  1886,  ch,  764,  24  Stat  L,  143.] 

[Sec.  1.]  [Surveyed  lands  of  railroad  grants  not  exempt  from  taxation 
—  tax  sale  —  Ken  for  costs  of  survejring.]  That  no  lands  granted  to  any 
railroad  corporation  by  any  act  of  Congress  shall  be  exempt  from  taxation 
by  States,  Territories,  and  municipal  corporations  on  account  of  the  lien  of 
the  United  States  upon  the  same  for  the  costs  of  surveying,  selecting,  and 
conveying  the  same,  or  because  no  patent  has  been  issued  therefor ;  but  this 
provision  shall  not  apply  to  lands  unsurveyed :  Provided,  That  any  such 
land  sold  for  taxes  shall  be  taken  by  the  purchaser  subject  to  the  lien  for 
costs  of  surveying,  selecting,  and  conveying,  to  be  paid  in  such  manner  by 
the  purchaser  as  the  Secretary  of  the  Interior  may  by  rule  provide  and  to 
all  liens  of  the  United  States,  all  mortgages  of  the  United  States,  and  all 
rights  of  the  United  States  in  respect  of  sweh  lands:  Provided  further. 
That  this  act  shall  apply  only  to  lands  situated  opposite  to  and  coterminous 
with  completed  portions  of  said  roads,  and  in  organized  counties :  Ptovidcd 
further,  That  at  any  sale  of  lands  under  the  provisions  of  this  act  the  United 
States  may  become  a  preferred  purchaser,  and  in  such  case  the  lands  sold 
shall  be  restored  to  the  public  domain  and  disposed  of  as  provided  by  the 
laws  relating  thereto.     [24  Stat,  L.  143.] 


Sec.  2.  [Cost  for  surveyiiig,  how  collected.]  That  if  any  railroad  cor- 
poration required  by  law  to  pay  the  costs  of  surveying,  selecting,  or  convey- 
ing any  lands  granted  to  such  company  or  for  its  use  and  benefit  by  act  of 
Congress  shall  for  thirty  days  neglect  or  refuse  to  pay  any  such  costs  after 
demand  for  payment  thereof  by  the  Secretary  of  the  Interior,  he  shall 


PUBLIC  LANDS 


737 


notify  the  Attorney-General,  who  shall  at  once  commence  proceedings  to  col- 
lect the  same.  But  when  any  sum  shall  be  collected  of  such  railroad  com- 
pany as  costs  of  surveying,  selecting,  and  conveying  any  tract  of  land  which 
shall  have  been  purchased  under  the  provisions  of  section  one  hereof,  the 
Secretary  of  the  Interior  shall  out  of  such  collections  reimburse  said  pur- 
chaser, his  heirs  or  assigns,  the  amount  of  money  paid  by  him  as  the  costs  of 
such  surveying,  selecting,  and  conveying.    [24  Stat  L.  143,] 

Sec.  3.  [Bight  of  forfeitore  to  United  States  not  afFeeted.]  That  this 
act  shall  not  affect  the  right  of  the  Government  to  declare  or  enforce  a  for- 
feiture of  any  lands  so  granted ;  but  all  the  rights  of  the  United  States  to 
said  lands  or  to  any  interest  therein  shall  be  and  remain  as  if  this  act  had 
not  passed,  except  as  to  the  lien  mentioned  in  the  first  section  hereof.  [24 
Siat.  L.  143.] 

Sec.  4.  [Costs  of  survey  of  Union  Pacific  grant,  when  payable.]  That 
section  twenty-one  of  chapter  two  hundred  and  sixteen,  approved  July 
second,  eighteen  hundred  and  sixty-four,  is  hereby  so  amended  as  that  the 
costs  of  surveying,  selecting  and  conveying  therein  required  to  be  paid  shall 
become  due  and  payable  at  and  on  the  demand  therefor  made  by  the  Secre- 
tary of  the  Interior  as  provided  in  section  two  of  this  act,  and  nothing  in 
this  act  shall  be  construed  or  taken  in  any  wise  to  affect  or  impair  the  right 
of  Congress  at  any  time  hereafter  further  to  alter,  amend,  or  repeal  the  said 
act,  as  in  the  opinion  of  Congress,  justice  or  the  public  welfare  may  require, 
or  to  impair  or  waive  any  right  or  remedy  in  the  premises  now  existing  in 
favor  of  the  United  States.  This  act  shall  be  subject  to  alteration,  amend- 
ment, or  repeal.    [24  Stat.  L.  143.] 


Effect  of  Act. —  The  above  Act  delegated 
to  the  states  and  territories  the  right  to 
tax  the  lands  granted  to  railroad  com- 
panies notwithstanding  they  had  not  paid 
into  the  treasury  of  the  United  States  the 
eo&ts  of  surveying  and  selecting,  the  gov- 
ernment  taking  the  chances  of  collecting 
8Qch  costs  from  the  purchaser  at  the  tax 
sale.  State  v.  Central  Pac.  R.  Co.,  (1889) 
20  \ev.  372,  22  Pac.  237. 

Since  this  Act  of  Congress  of  Julv  10, 
IS86,  the  surveyed  but  unpatented  lands 
within  the  grant  to  the  Central  Pacific 
nilroad  are  no  longer  exempt  from  taxa- 
tion by  reason  of  the  government  lien 
thereon  for  the  costs  of  surveying,  etc. 
The  conditions  contained  in  this  Act,  to 
the  effect  that  the  lien  shall  continue,  and 
that  the  United  States  may  become  a  pre- 
ferred purchaser  at  any  tax  sale  of  such 
land,  control  such  sales,  and  there  is  no 
necessity  for  a  legislative  acceptance  by 
the  states  of  the  conditions  of  the  Act. 
Congress  having  full  control  over  the 
public  domain  may  make  it  subject  to 
state  taxation  upon  such  conditions  as  are 
deemed  proper,  and  then  if  so  taxed  it 
nrast  be  done  subject  to  those  conditions. 
The  Act  of  July  10,  1886,  is  a  grant  to  the 
states  of  the  right  to  tax  lande  in  which 
the  tinited  States  still  has  such  an  interest 


as  renders  them  exempt,  and  being  bene- 
ficial, its  acceptance  by  the  grantee  will  be 
presumed.  State  v.  Central  Pac.  R.  Co., 
(1892)  21  Nev.  247,  30  Pac.  68ff,  affirmed 
(1896)  162  U.  S.  512,  16  S.  Ct.  885,  40 
U.  S.  (L.  ed.)   1057. 

When  lands  granted  to  a  railroad  com- 
pany "within  indemnity  limits"  are  re- 
quired by  law  to  be  selected  by  the  grantee 
"under  the  direction  of  the  secretary  of 
the  interior,"  and  the  selection  has  been 
made  according  to  law,  the  lands  so 
selected  become  subject  to  state  taxation, 
without  further  action  by  the  Secretary  of 
the  Interior,  and  without  being  patented, 
and  may  be  sold  for  the  recovery  of  taxes 
properly  assessed  in  the  name  of  the 
grantee,  subject  to  such  liens  and  claims 
as  the  United  States  government  may 
have,  as  contemplated  by  the  Act  of  Con- 
gress approved  July  lO',  1886.  New  Or- 
leans Pac.  R.  Co.  F.  Kelly,  (1900)  52  La. 
Ann.  1741,  28  So.  212. 

Constniction  and  interpretation  of  Act. 
—  To  render  surveyed  but  unpatented 
lands  upon  which  the  costs  of  survey  had 
not  been  paid  subject  to  state  taxation. 
Congress,  on  July  10,  1886,  24  Stat.  L. 
143,  passed  the  above  Act.  This  Act  was 
interpreted  in  Central  Pac.  R.  Co.  v, 
Nevada,  (1896)   162  U.  S.  612,  16  S.  Ct. 
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885,   40   U.    S.    (L.   ed.)    1057,   affirming 
(1892)    21   Nev.  247,   30  Pac.   68«.     The 
lands  involved  were  classified  in  the  opin- 
ion of   that  case  as   follows:      (1)    Pat- 
ented;    (2)     iinsurveyed;     (3)     surveyed 
but    unpatented,    upon    which    the    cost 
of    surveying    had    been    paid;    and    (4) 
like  lands  upon   which   the   cost  of  sur- 
vey   had   not   been    paid.      Applying   the 
statute,  the  court  said :     **  The  principal 
dispute  is  with  regard  to  the  fourth  class. 
...  In  view   of  this   statute  it  is  diffi- 
cult to  see  how  these  lands,  which  are 
the  very  ones  provided  for  by  the  statute, 
can  escape  taxation  if  the  state  chooses 
to  tax  them."     This  case  establishes  the 
right   of   the   state   to   tax   the   surveyed 
lands,  mineral  or  agricultural,  within  the 
place   limits  of   the  grant.     The   statute 
of  Nevada  defined  the  term  "  real  estate  " 
to  include  *'  the  ownership  of,  or  claim  to, 
or  possession  of,  or  right  of  possession  to 
any  lands;"   and  the  Supreme  Court  of 
the   state   decided   that   to   constitute   a 
possessory    claim    actual    possession    was 
necessary,   and,   on   this   account,   distin- 
guished in  some  wny  surveyed  from  un- 
surveyed  lands.     It  was  urged  that  the 
distinction  was  not  justified,  and  that  the 
necessity  of  actual  possession  applied  alike 
to  both  kinds  and  exempted  both  kinds 
from  taxation,  and  hence  it  was  insisted 
there  was  nothing  to  tax  unless  the  title 
was  taxed,   and   that   this   could   not   be 
done.    To  this  contention  the  opinion  re- 
plied that  how  the  interest  of  the  railroad 
company  should  be  defined  was  not  a  fed- 
eral 'question,  nor  did  inaptitude  of  defini- 
tion, by  the  Supreme  Court  of  the  st&te  or 
in  the  application  of  the  definition  raise 
a  federal  question.  "  Taxation  of  the  lands 
by  the  state,"  it  was  said,  "  rested  upon 
some  theory  that  the  railroad  had  a  tax- 
able interest  in  them.    What  that  interest 
was  does  not  concern  us  so  long  as  it  ap- 
pears  that,   so   far   as   Congress   is  con- 
cerned, express  authority  was  given  to  tax 
the  lands."     See  also  Northern   Pac.  R. 
Co.  t?.  Myers,    (1899)    172  U.  S.  589,  19 
S.  Ct.  276,  43  U.  S.   (L.  ed.)   564. 

Unsnrveyed  lands  as  subject  to  taxa- 
tion.—  Where  an  action  was  brought  for 
the  recovery  of  delinquent  taxes  assessed 
againat  lande  acquired  by  a  railroad  com- 
pany under  the  Acts  of  Congress  of  July 
1,  1862,  and  July  2,  1864,  and  a  large 
quantity  of  the  land  was  un surveyed,  the 
court  held  that  the  unsurveyed  lands 
could  not  be  taxed.  State  v.  Central  Pac. 
R.  Co.,  ( 1890)  21  Nev.  94,  25  Pac.  442. 

As  to  surveyed  but  unpatented  lands,  on 
which  the  cost  of  survey  had  not  been 
paid,  it  was  held  under  the  Act  of  July  10, 
1886,  av^pra,  p.  736,  that,  although  landa 


sold  by  the  United  States  might  be  taxed 
before  the  government  parted  with  the 
legal  title  by  issuing  the  patent,  this  prin- 
ciple was  to  be  understood  as  applicable 
only  to  cases  where  the  right  to  the  patent 
was  complete,  and  the  equitable  title  fully 
vested,  without  anything  more  to  be  paid, 
or  any  act  done  going  to  the  foundation  of 
the  right ;  and  hence,  where  there  had  been 
a  grant  to  a  railroad  company,  if  prepay- 
ment by  the  grantee  of  the  cost  of  survey- 
ing the  lands  granted  was  required  by  the 
statute  making  the  grant,  before  any  of 
the  lands  should  be  conveyed,  no  title 
vested  in  the  grantee,  and  the  state  could 
not  levy  taxes  on  the  land,  and  under 
such  levy  sell  and  make  a  title  which 
might  defeat  the  lien  of  the  United 
States.  Kansas  Pac.  R.  Co.  €.  Prescott, 
(1873)  16  Wall.  603,  21  U.  S.  (L.  ed.) 
373;  Union  Pac.  R.  Co.  v.  McShane, 
(1876)  22  Wall.  444,  22  U.  S.  (L.  ed.) 
747;  Northern  Pac.  R.  Co.  r.  Traill 
County,  (1885)  115  U.  S.  600,  6  S.  Ct 
201,  29  U.  S.  (L.  ed.)  477.  See  also 
Central  Pac.  R.  Co.  v.  Nevada,  (1896) 
162  U.  S.  512,  16  S.  Ct.  885,  40  U.  S.  (L. 
ed.)  1057,  affirming  (1892)  21  Nev.  247, 
30  Pac.  686;  Northern  Pac.  R.  Co.  P. 
Myers,  (1899)  172  U.  S.  689,  19  S.  Ct. 
276,  43  U.S.  (L.  ed.)  564. 

Controversy  as  to  mineral  character  of 
lands. —  In  Northern  Pac.  R.  Co.  v.  Myers, 
(1899)  172  U.  S.  689,  19  S.  Ct.  276,  43 
U.  S.  (L.  ed.)  664,  it  was  held  that  lands 
within  the  place  limits  of  a  railroad  com- 
pany's grant  were  taxable  by  the  state  of 
Montana,  where  the  patents  were  withheld 
and  there  was  an  undetermined  contro- 
versy between  the  company  and  the  In- 
terior Department  concerning  the  mineral 
or  nonmineral  character  of  the  lands. 

Possessory  claim  to  land. —  The  title  or 
interest  of  the  United  States  in  the  public 
lands  will  not  be  affected  where  only  the 
possessory  claim  to  the  land  is  aseessed. 
Such  assessment  will  only  reach  the  tax- 
payer** interest  in  the  land.  Under  sec- 
tion 1108,  Gen.  Stat.  Nev.,  it  is  a  good 
answer  for  a  defendant  when  assessed  for 
a  possessory  claim  to  land  to  deny  such 
claim,  and  plead  that  whatever  claim  it 
has  is  exempt  from  taxation.  The  pos* 
sessory  claim  to  public  land  which  may  be 
taxed  as  something  separate  and  distinct 
from  the  title  in  fee,  is  an  actual  pos- 
session, and  not  a  constructive  possession 
or  a  mere  claim  to  the  land.  Mortgaginpj 
and  leasing  public  lands  do  not  constitute 
actual  possession  thereof.  State  r.  Cen- 
tral Pac.  R,  Co.,  (1892)  21  Nev.  247,  30 
Pac.  686,  affirmed  (1896)  162  U.  S.  512, 
16  S.  Ct  886,  40  U.  S.  (L.  ed.)  1067. 


PUBLIC  LANDS 


739 


An  act  to  provide  for  the  adjustment  of  land  grants  made  by  Congress  to 
aid  in  the  construction  of  railroads  and  for  the  forfeiture  of  unearned 
lands,  and  for  other  purposes. 

[Act  of  March  3, 1887,  ch.  376,  24  Stat  L.  556.] 

[Sec.  1.]  [Adjustment  by  Secretary  of  Interior  of  land  grants  to  rail- 
roads.] That  the  Secretary  of  the  Interior  be,  and  is  hereby  authorized  and 
directed  to  immediately  adjust,  in  accordance  with  the  decisions  of  the 
Supreme  Court,  each  of  the  railroad  land  grants  made  by  Congress  to  aid  in 
the  construction  of  railroads  and  heretofore  unadjusted.    [24  Stat,  L,  556.] 

This  is  the  first  section  of  the  Adjustment  Act,  ox  the  Land  Grant  Adjustment  Act. 

the  map  of  the  definite  location  of  its 
road  in  the  general  land  office.  In  some 
instances  the  company  had  sold  and  con- 
veyed such  lands.  After  the  decision  in 
the  Dunmcyer  case,  it  was  plain  that,  as 
to  all  lands  to  which  the  right  of  pre- 
emption or  homestead  had  attached  prior 
to  the  definite  location  of  the  line  of  rail- 
roadj  the  patents  issued  to  the  railroad 
company  by  the  government  were  void.  It 
was  equally  plain  that  the  purchasers 
from  the  railroad  company  of  such  lands 
acquired  no  title.  To  correct  the  mis- 
take of  the  land  department  in  patenting 
lands  to  the  railway  company  not  within 
the  grant,  and  to  relieve,  as  far  as  prac- 
ticable, all  persons  from  loss  or  injury 
by  reason  of  the  mistake,  and  to  place  all 
parties,  as  far  as  it  could  be  done,  in  the 
same  situation  they  would  have  been  if 
the  mistake  had  not  occurred.  Congress 
passed  the  Act  of  March  3.  1887  (24  Stat, 
ch.  3761,  p.  666).  See  also  Wagstaff  i?. 
CoUins,  (C.  C.  A.  8th  Cir.  1899)  97  Fed. 
3  38  C.  C.  A.  19. 
'  In  U.  S. !?.  Southern  Pac.  R.  Co.,  (1902) 
184  U.  S.  49,  22  S.  Ct.  286,  46  U.  S. 
(L.  ed.)  426,  the  court  said,  in  speaking 
of  this  Act  and  that  of  March  2,  1896, 
infra,  p.  759:  "These  Acts  were  passed 
for  the  purpose  of  upholding  the  titles  of 
parties  who  in  good  faith  had  purchased 
from  railroad  companies  lands  which 
though  supposed  to  be  part  of  their 
grants,  proved  not  to  be  so.'* 

Construction. — The  entire  statute  is  re- 
medial in  its  nature  and  must  be  construed 
so  as  to  carry  out  the  intent  of  Congress 
and  to  secure  the  intended  relief.  "  Pri- 
marily, the  purpose  was  to  secure  an  ad- 
justment of  the  various  land  grants  in  aid 
of  the  railroads.  Much  confusion  had  ex- 
isted in  the  construction  and  administra- 
tion of  those  grants.  There  had  been  con- 
flicting decisions,  and  Congress  attempted, 
without  displacing  vested  rights,  to  do 
equity  to  all  parties  claiming  interests  in 
lands*  within  these  various  grants.  It  did 
not  purpose  to  merely  define  legal  rights  or 
prescribe  new  methods  for  their  enforce- 
ment. The  courts  were  competent  under 
the  law,  as  it  stood,  without  additional 


Scope  and  purpose  of  Act. —  The  sole 
scope  and  purpose  of  this  Act  is  to  re- 
store to  tlie  Land  Department  of  the 
government  its  exclusive  jurisdiction  to 
primarily  determine  all  questions  affect- 
ing rights  to  the  public  lands,  which 
through  fraud  or  mistake  it  has  lost  by 
an  erroneous  certification  or  patenting 
with  respect  to  the  land's  in  question;  and 
such  Act  confers  no  jurisdiction  on  the 
courts  to  determine,  in  a  suit  brought 
thereunder,  the  right  of  the  railroad  com- 
pany grantee  to  the  lands  involved  or  of 
an  adverse  claimant  thereto.  Sage  v.  U. 
S.,  (C.  C.  A.  8th  Cir.  1905)  140  Fed.  65, 
71  C.  C.  A.  404. 

The  Act  of  1887  was  passed  for  the 
purpose  of  adjustim;  land  grants  to  rail- 
road companies,  and  restoring  to  the  pub- 
lic domain  land  improperly  certified  under 
such  grants,  by  bills  in  equity  to  be  filed 
by  the  Attomev-General.  U.  S.  v.  Flint, 
etc.,  R.  Co.,  (C.  C.  A.  6th  Cir.  1899)  95 
Fed.  561,  37  C.  C.  A.  166. 

In  the  caee  of  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  (1885)  113  U.  S.  629,  6  S.  Ct. 
666,  28  U.  S.  (L.  ed.)  1122,  the  Supreme 
Court  decided  that  under  the  Act  or  July 
1,  1862,  and  the  Acts  amendatory  thereof, 
granting  lands  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the 
Missouri  river  to  the  Pacific  ocean  ( 12 
St.  L.  489)  lands  to  which  a  pre-emption 
or  homestead  claim  had  attaclied  at  any 
time  before  the  line  of  the  road  was  defi- 
nitely fixed,  by  filing  a  map  of  its  location 
with  the  commissioner  of  the  general  land 
office  at  Washington,  were  exempted  from 
the  operation  of  the  grant,  and  that  the 
failure  of  the  pre-emptor  or  homesteader 
to  make  the  requisite  proof  and  perfect 
his  claim,  or  its  actual  abandonment,  did 
not  cause  the  land  to  revert  to  the  rail- 
road company  or  become  a  part  of  the 
grant,  but  in  such  case  it  remained  a  part 
of  the  public  domain.  Before  this  deci- 
sion was  pronounced,  the  government  had 
issued  patents  or  patent  certificates  to 
the  railway  company  for  lands  which 
were  not  within  the  grant,  because  pre- 
emption and  homestead  rights  had  at- 
tached thereto  before  the  company   file:! 
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legislation  to  preflerye  such  rights.  There 
were  three  parties  whose  interests  and 
equities  were  to  be  regarded:  First,  the 
railway  company,  the  beneficiary  of  the 
grant;  second,  parties  who  had  dealt 
with  the  railway  company  in  reference  to 
lands  claimed  by  it  to  be  within  the  scope 
of  its  grant;  and,  third,  parties  who  had 
attempted  to  secure  title  under  the  settle- 
ment laws  of  the  United  States.  With 
reference  to  the  railway  company,  .  .  . 
Congress  aimed  to  limit  its  acquisition  of 
title  to  the  amount  of  land  which  it  had 
in  fact  earned  by  the  construction  of  the 
road,  and  prescribed  that  the  adjustment 
with  it  should  be  made  in  accordance  with 
the  rules  of  [the  Supreme  Court  of  the 
United  States] ;  authorized  actions  to  re- 
cover any  land>s  improperly  conyeyed  to 
the  company,  or,  if  the  company  had 
parted  with  them,  the  value  thereof  in 
money.  As  to  those  who  had  dealt  with 
the  railway  company,  its  evident  purpose 
was  to  secure  to  them  the  lands  they  had 
contracted  for,  in  so  far  as  it  could  be 
done  without  trespassing  on  the  rights 
of  settlers."  Gertgens  v.  O'Connor,  (1903) 
191  U.  S.  237,  24  S.  Ct.  94,  48  U.  S.  (L. 
ed.)  16*3,  affirming  (1902)  85  Minn.  481, 
89  N.  W.  8««.  See  also  U.  S.  v.  Southern 
Pac.  R.  Co.,  (S.  D.  Cal.  1902)  117  Fed. 
544. 

"And  heretofore  unadjusted." — **  Prior  to 
the  Act  of  1887  the  administration  of  the 
several  railroad  land  grants  rested  with 
the  Land  Department,  of  which  the  Secre- 
tary of  the  Interior  is  the  head,  Nesqually 
t?.  Gibbon,  [1S95]  158  U.  S.  155,  16(^-167, 
[15  S.  a.  779,  39  U.  S.  (L.  ed.)  931], 
and  some  of  the  lesser  grants  had  pro- 
gressed to  a  final  adjustment  in  regular 
course  of  administration.  It  was  because 
of  this  that  the  restrictive  words  'and 
heretofore  unadjusted'  were  inserted  in 
the  act.  They  meant  only  that  adjust- 
ments theretofore  effected  by  the  Land 
Department  in  regular  course  were  not  to 
be  disturbed."  Logan  v.  Davis,  (1914) 
233  U.  S.  613,  34  S.  a.  685,  58  U.  S. 
(L.  ed.)  1121  {reversing  (1910)  147  la. 
441,  124  N.  W.  808). 

TTie  powers  conferred  by  the  above  Act 
upon  the  Secretary  of  the  Interior  to  make 
adjustments  and  to  cause  suits  to  be 
biought  is  confined  to  grants  previously 


unadjusted.  U.  S.  v.  Dee  Moines  Valley 
R.  Co.,  (N.  D.  la.  1895)  70  Fed.  435, 
affirmed  (C.  C.  A.  8th  Cir.  1897)  84  Fed. 
40,  55  U.  S.  App.  246,  28  C.  C.  A.  267. 

Validity.— This  Act  and  the  Act  of 
March  2,  1896,  ch.  39,  29  Stat  L.  42 
{infra,  p.  759),  are  independent  acts 
passed  by  Congress  in  the  exercise  of  its 
constitutional  power  to  protect  the  prop- 
erty of  the  United  States,  and  their  valid- 
ity is  not  depenaent  on  any  reservation 
of  the  power  of  repeal  in  the  original 
granting  acts.  U.  S.  v.  Southern  Pac. 
R.  Co.,  (N.  D.  Cal.  1907)   157  Fed.  Off. 

A  bona  fide  purchaser  is  entitled  to  pro* 
tection  under  this  Act  of  March  3,  1887. 
U.  S.  t?.  St.  Paul,  etc.,  R.  Co..  (C.  C.  A. 
8th  Cir.  1896)  67  Fed.  973,  32  U.  S.  App. 
304,  15  C.  C.  A.  121,  affirmed  (1896)  165 
U.  S.  482,  17  S.  Ct.  1001,  41  U.  S.  (L. 
ed.)  797;  U.  S.  t?.  Winona,  etc.,  R.  Co., 
(C.  C.  A.  8th  Cir.  1895)  67  Fed.  948, 
32  U.  S.  App.  272,  15  C.  C.  A.  96,  affirmed 
(1897)  165  U.  S.  463,  17  S.  Ct.  368,  41 
U.  S.  (L.  ed.)  789;  U.  S.  i'.  Union  Pac.  R. 
Co.,  (C.  C.  A.  8th  dr.  1895)  67  Fed.  974, 
32  U.  S.  App.  320,  15  C.  C.  A.  122,  af- 
firmed (1896)  165  U.  S.  482,  17  S.  Ct. 
1001,  41  U.  S.  (L.  ed.)  797. 

The  above  Act  of  March  3,  1887, 
makes  it  the  duty  of  the  department  and 
of  the  courts,  in  dealing  with  the  matter 
of  the  readjustment  of  these  land  grants, 
to  carefully  protect  the  rights  and  equities 
of  actual  settlers.  Hence,  the  rule  should 
be  followed  that  in  making  such  adjust- 
ment, so  far  as  it  may  be  poseible  to  do 
so,  actual  settlers  shall  not  be  deprived  of 
their  farms  or  homes,  even  if,  to  do  so, 
it  may  require  the  apportionment  to  the 
company  of  a  section  or  other  quantity 
of  land  within  the  indemnity  limits,  which 
would  not  fall  within  the  nearest  tiers  of 
sections.  U.  S.  v.  Sioux  City,  etc.,  R.  Co., 
(N.  D.  la.  1890)  43  Fed.  617. 

Act  cannot  operate  to  free  leiervationa. 
—  Where  a  conveyance  frona  a  railroad 
company  contained  reservations,  it  was 
held  that  this  Act  of  March  3,  1887,  and 
the  concurrent  resolution  of  June  10, 
1896,  could  not  operate  to  free  the  title 
of  a  purchaser  from  the  reservations. 
Adams  i>.  Henderson,  (1897)  168  U.  S. 
573,  18  S.  Ct.  179,  42  U.  S.  (L.  ed.)   684. 


Sec.  2.  [Patents  erroneonsly  issued  to  be  canceled.]  That  if  it  shall 
appear,  npon  the  completion  of  such  adjustments,,  respectfully,  [respec- 
tively?] or  sooner,  that  lands  have  been,  from  any  cause,  heretofore  erro- 
neously certified  or  patented,  by  the  United  States,  to  or  for  the  use  or  bene- 
fit of  any  company  claiming  by,  through,  or  under  grant  from  the  United 
States,  to  aid  in  the  construction  of  a  railroad,  it  shall  be  the  duty  of  the 
Secretary  of  the  Interior  to  thereupon  demand  from  such  company  a  relin- 
quishment or  reconveyance  to  the  United  States  of  all  such  lands,  whether 
within  granted  or  indemnity  limits,  and  if  such  company  shall  neglect  or 
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fail  to  so  reconvey  such  lands  to  the  United  States  within  ninety  days  after 
the  aforesaid  demand  shall  have  been  made,  it  shall  thereupon  be  iJie  duty 
of  the  Attorney-General  to  commence  and  prosecute  in  the  proper  courts  the 
necessary  proceedings  to  cancel  all  patents,  certification,*  or  other  evidence 
of  title  heretofore  issued  for  such  lands,  and  to  restore  the  title  thereof 
to  the  United  States.    [24  Stat.  L.  556.] 


Scope  of  section. —  This  section  author- 
izes the  Secretary  of  the  Interior  to  ad- 
just railroad  land  grants  heretofore  unad- 
justed; and  it  provides  that,  if  it  shall 
appear  that  any  lands  have  been  errone- 
ously patented  to  anv  railroad  company, 
the  secretary  is  authorized  to  make  de- 
mand for  relinquishment  or  reconveyance 
of  the  same;  and  it  also  provides  that,  if 
the  grantee  company  shall  refuse  to  re- 
convey  within  ninety  days,  then  it  shall 
be  the  duty  of  the  Attorney-General  to 
oMnmence  and  prosecute  in  the  proper 
courts  the  necessary  proceedings  to  can- 
cel such  patents  and  restore  the  title 
to  the  United  States.  U.  S.  v.  Oregon, 
etc,  R.  Co.,  (C.  C.  Ore.  1903)  122  Fed. 
641.  See  also  Lyle  v,  Patterson,  (C.  C. 
A.  8th  Oir.  1910)  176  Fed.  909,  100  C.  C. 
A.  379. 

The  Adjustment  Act  of  March  3,  1887, 
is  not  limited  to  cases  of  failure  to  com- 
plete the  entire  line,  for  it  is  declared  in 
section  2  *'that  if  it  shall  appear,  upon 
the  completion  of  such  adjustments  re- 
spectfully [sic],  or  sooner,  that  lands 
have  been,  from  any  cause,  heretofore 
erroneously  certified  or  patented,  by  the 
United  States  ...  it  shall  be  the  duty  of 
the  Attorney-General  to  commence  and 
prosecute  in  the  proper  courts  the  neces- 
sary proceedings.^  Brett  t.  Meisterling, 
(N.  D.  la,  1902)   117  Fed.  768. 

Paipose  of  Act. — "A  chief  purpose  of 
the  Act  of  1887  was  to  declare  forfeited 
unearned  lands  and  restore  them  to  the 
public  domain,  and  not  to  give  third 
parties  and  speculators  an  opportunitv  to 
Durchase  such  lands  from  companies  wKich 
had  defaulted  in  the  work  of  construction, 
and  to  whom  the  state  had  never  con- 
veyed, and  thereby  obtain  a  preference 
over  actual  settlers  in  possession."    Knep- 

rr  r.  Sands,  (1904)  194  U.  S.  476,  24 
Ct.  744,  48  U.  S.  (L.  ed.)  1083. 
Authority  of  goTomment  to  sue. — A 
court  of  equity  has  jurisdiction  of  a  suit 
by  the  United  States  against  a  railroad 
company,  its  mortgagees,  and  others  to 
ascertain  and  determine  what  portion  of 
lands  erroneously  patented  to  the  com- 
pany under  a  grant  have  been  sold  to 
bona  fide  purchasers,  the  rights  of  other 
purchasers  holding  under  executory  con- 
tracts to  obtain  a  confirmation  of  the  title 
.  of  such  bona  fide  purcliasers,  and  for  the 
csocellation  of  the  patents  to  lands  which 
have  not  been  so  disposed  of,  and  an  ac- 
counting from  the  company  for  moneys  re- 
ceived for  lands  sold,  in  accordance  with 
the  provisions  of  this  Act,  such  court  be- 


ing the  only  one  which  can  furnish  a 
plain,  complete,  and  adequate  remedv 
which  will  reach  the  ends  of  justice  with 
reference  to  all  the  parties  and  issues. 
Southern  Pac.  R.  Co.  v.  U.  S.,  (C.  C.  A. 
»th  Cir.  1904)  138  Fed.  651,  66  C.  C.  A. 
5S1,  which  affirmed  (S.  D.  Cal.  1902)  117 
Fed.  644;  U.  S.  v.  Southern  Pac.  R.  Co., 
(N.  D.  Cal.  1907)   167  Fed.  96. 

£>ven  irrespective  of  this  Act  the  federal 
government  nas  the  right  to  sue  a  rail- 
road company  to  recover  the  value  of 
lands  erroneously  patented  to  such  com- 
pany, and  sold  by  it  to  persons  who  dealt 
with  it  in  good  faith.  Southern  Pac.  R. 
Co.  f.  U.  S.,  (1906)  200  U.  S.  341,  26  S. 
Ct.  296,  50  U.  S.  (L.  ed.)  507,  affirming 
(C.  C.  A.  9th  Cir.  1904)  133  Fed.  651,  66 
C.  C.  A.  581,  which  affirmed  (S.  D.  Cal. 
1902)    117  Fed.  544. 

But  such  suit  is  authorized  only  after 
a  determination  by  the  Land  Department 
that  the  land  has  been  sold  by  the  com- 
pany to  a  bona  fide  purchaser,  whose  pur- 
chase is  protected  by  the  acts,  on  a  claim 
made  by  or  on  behalf  of  such  purchaser; 
and  where  no  such  claim  has  been  made, 
but  it  appears  that  there  is  a  basis  for 
one,  ec^uitv  has  jurisdiction  of  a  suit  by 
the  United  States  against  the  company  to 
recover  the  land  or  the  price,  as  the  facta 
may  appear.  Oregon,  etc.,  R.  Co.  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1906)  144  Fed.  832,  75 
C.  C.  A.  486,  affirming  (C.  C.  Ore.  1904) 
133  Fed.  953. 

The  decree,  in  a  suit  by  the  United 
States  against  a  railroad  company  to  de- 
termine its  right  to  certain  lands  under  a 
grant,  in  which  the  only  question  deter- 
mined was  that  the  lands  aid  not  pass  to 
defendant  under  the  grant,  but  were  erro- 
neously patented  to  it,  is  not  a  bar  to  a 
second  suit  brought  under  this  section  to 
recover  from  the  company  the  price  of  the 
lands  on  an  all^ation  that  they  had  been 
sold  by  defendant  to  bona  fide  purchasers 
whose  title  had  been  confirmed  under  the 
provisions  of  this  Act.  Southern  Pac. 
R.  Co.  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1911) 
186  Fed.  737,  108  C.  C.  A.  607. 

Certification  of  lands  already  covered 
by  a  homestead  or  pre-emption  entry  is 
erroneous  and  without  authority  of  law. 
The  Act  of  March  3,  1887,  ch.  376,  is 
mandatory,  and  makes  it  the  duty  of  the 
United  States  to  bring  a  suit  to  restore 
title  to  the  United  States  if  the  party  to 
whom  the  land  was  erroneously  certified 
after  a  prior  certification  does  not  give 
or  procure  a  relinquishment  or  reconvey- 
ance.    (1891)   20  Op.  Atty.-Gen.  224. 
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Where  lands  have  been  erroneously  cer- 
tified or  patented  by  the  United  States, 
to  or  for  the  use  of  a  railroad  company, 
by,  through,  or  under  grant  from  the 
United  States,  to  a^d  in  the  construction 
of  a  railroad,  then  it  became  the  duty  of 
the  Secretary  of  the  Interior  to  demand 
the  relinquishment  or  reconveyance  of 
such  lands  to  the  United  States,  whether 
within  granted  or  indemnity  limits;  and 
if  such  demand  was  not  complied  with  by 
a  named  time,  then  the  Attorney-<reneral 
was  to  institute  the  necessary  proceedings 
to  cancel  all  patents,  certificates,  or  other 
evidence  of  title  issued  for  such  lands, 
and  to  restore  the  title  to  the  United 
States.  Provision  was  made  for  the  pro- 
tection, by  patents,  of  purchasers  in  good 
faith  from  the  grantee  company^  and  the 
Secretary  of  the  Interior  was  reauired  to 
demand,  on  behalf  of  the  Unitea  States, 
"  payment  from  the  company  which  has 
so  disposed  of  such  lands  of  an  amount 
equal  to  the  government  price  for  similar 
lands;"  and  if  payment  was  refused, 
within  a  time  named,  "the  Attorney- 
General  was  to  institute  suits  against  the 
company  for  such  amount."  U.  S.  P. 
Chicago,  etc.,  R.  Co.,  (1910)  218  U.  S. 
233,  31  S.  Ct.  7,  64  U.  S.   (L.  ed.)    1015. 

Where  it  is  shown  that  a  tract  of  land 
was  certified  and  patented  under  a  rail- 
road grant  while  an  application  for  a 
homestead  entry  thereon  was  pending  on 
appeal  in  the  Land  Department  which, 
through  mistake,  had  not  been  entered 
upon  the  records,  thus  depriving  the  de- 
partment of  the  power  to  determine  the 
homestead  claimant's  rights  on  the  mer- 
its, a  case  of  erroneous  patenting  is  made 
out,  whii*h  entitles  the  government  to  a 
cancellation  of  the  patent  in  a  suit 
brought  therefor  under  this  Act.  Sage  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1906)  140  Fed. 
65,  71  C.  C.  A.  404. 

Certain  public  lands  having  been  con- 
ditionally reserved  for  Indians  at  the 
date  of  a  railroad  grant,  and  which  did 
not  pass  thereunder,  were,  nevertheless, 
in  accordance  with  the  then  existing  con- 
struction of  such  grants  by  the  govern- 
ment Land  Department,  certified  as  a 
part  of  the  grant;  the  lands  having  been 
withdrawn  from  the  reservation  at  the 
time  the  railroad's  line  was  definitely  lo- 
cated. Both  parties  assumed  that  the 
lands  were  properly  covered  by  the  grant 
for  several  years,  during  which  time  the 
railroad  company  paid  taxes  thereon  in 
excess  of  the  government  price,  and  sold 
the  lands  to  innocent  purchasers  for 
value.  After  filing  the  railroad's  map  of 
definite  location,  the  United  States  dis- 
posed of  more  than  23,000  acres  of  lands 
which  were  available  to  the  railroad  com- 
pany under  its  grant  in  lieu  of  the  land 
in  question,  ana  the  railroad  failed  to 
obtain  its  full  quota  of  land  because  of  a 


deficiency  existing  on  a  part  of  its  line 
to  the  extent  of  five  times  the  amount  of 
the  value  of  the  land  alleged  to  have  bi»en 
wrongfully  certified.  The  United  States 
had  made  no  other  disposition  of  the 
lands,  and  the  rights  of  no  others  had 
intervened.  It  was  held  that  the  United 
States  was  not  entitled  in  equity  either 
to  a  cancellation  of  the  patents  for  such 
land,  nor  to  recover  from  the  railroad 
company  the  minimum  government  price 
of  $1.26  per  acre  therefor.  U.  S.  r.  Grand 
Rapids,  etc.,  R.  Co.,  (W.  D.  Mich.  1907) 
164  Fed.  131. 

Mineral  lands  erroneously  patented. — 
Where  land  patented  to  a  railroad  com- 
pany was  known  to  be  mineral  land  prior 
to  the  issuance  and  delivery  of  the  pat- 
ent therefor,  the  court  held*  that  the  Act 
of  March  3,  1887,  authorized  a  suit  to 
cancel  the  patent.  U.  S.  v.  Central  Pac. 
R.  Co.,  (N.  D.  Cal.  1898)   84  Fed.  218. 

The  cutting  of  timber  will  not  be  en- 
joined before  a  hearing  on  the  merits  in 
a  suit  by  the  United  States  to  cancel  land 
grants  to  a  railroad  company,  and  con- 
veyances by  the  company  to  purchaaers. 
when  the  railroad  company  alleges  facts 
that  if  proved  may  sustain  the  company's 
title.  U.  S.  V,  Southern  Pac.  R.  Co., 
(S.  D.  Cal.  1803)   66  Fed.  566. 

Controlling  action  of  department. —  The 
above  Act  does  not  authorize  the  courts 
to  restrain  or  control  the  action  of  the 
department  in  matters  of  judicial  cog- 
nizance. Sioux  City,  etc.,  R.  Co.  r.  U.  S-, 
(N.  D.  la.  1888)  34  Fed.  836. 

Defenses. —  The  fact  that  the  land  de- 
partment committed  error  in  issuing  pat- 
ents for  lands  which  did  not  belong  to 
the  railroad  company  does  not  constitute 
a  defense  to  an  adiion  to  recover  the  lands 
or  their  value,  where  they  were  sold  to 
bona  fide  purchasers:  especially  where 
the  company  was  not  deprived  of  acquir- 
ing all  ike  lands  to  which  it  had  a  right 
U.  S.  t\  Southern  Pac.  R.  Co.,  (S.  D. 
Cal.  1902)   117  Fed.  644. 

Laches. — ^Where  a  suit  which  was 
brought  to  cancel  a  patent  is  in  reality 
one  l^tween  private  parties,  the  court  may 
take  into  consideration  the  equities  of  the 
case,  such,  for  example,  as  whether  laches 
exists.  U.  S.  V.  Chicago,  etc.,  R.  Co.,  (C. 
C.  A.  8th  Cir.  1902)  116  Fed.  969,  54 
C.  C.  A.  645. 

Parties  defendant — In  a  suit  nnder 
the  above  Act  and  its  amendments,  where 
it  appears  that  the  purchasers  from  the 
railroad  company  occupying  the  same 
positions  are  very  numerous,  all  need  not 
oe  made  defendants,  but  some  may  be 
made  parties  to  represent  all,  in  which 
case  all  the  titles  may  be  confirmed  if 
the  parties  were  bona  fide  purchaaers. 
U.  S.  V.  Southern  Pac.  R.  Co.,  (S.  D.  Cal. 
1902)    117  Fed.  644.  • 
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Sbo.  8.  [Entries  of  bona  flde  settlers,  erroneously  canceled,  may  be 
perfected.]  That  if,  in  the  adjustment  of  said  grants,  it  shall  appear  that 
the  homestead  or  pre-emption  entry  of  any  bona  fide  settler  has  been  erro- 
neously canceled  on  account  of  any  railroad  grant  or  the  withdrawal  of 
public  lands  from  market,  such  settler  upon  application  shall  be  reinstated 
in  all  his  rights  and  allowed  to  perfect  his  entry  by  complying  with  the 
public  land  laws :  Provided,  That  he  has  not  located  another  claim  or  made 
an  entry  in  lieu  of  the  one  so  erroneously  canceled :  And  provided  also,  That 
he  did  not  voluntarily  abandon  said  original  entry :  And  provided  fwriher, 
That  if  any  of  said  settlers  do  not  renew  their  application  to  be  reinstated 
within  a  reasonable  time,  to  be  fixed  by  the  Secretary  of  the  Interior,  then 
all  such  unclaimed  lands  shall  be  disposed  of  under  the  public  land  laws, 
with  priority  of  right  given  to  bona  fide  purchasers  of  said  unclaimed  lands, 
if  any,  and  if  there  be  no  such  purchasers,  then  to  bona  fide  settlers  residing 
thereon.    [24  Stat  L.  557.] 


Effect  of  Act.— ''By  this  sedian  Con- 
gress provided  for  a'  reinstating  of  the 
title  of  one  deprived  thereof  by  an  erro- 
neous ruling  of  the  land  department,  but, 
at  the  same  time,  limited  the  right  of 
reinstating  to  cases  in  which  the  original 
entryman  had  not  voluntarily  abandoned 
his  entry,  or  had  not  since  that  time  made 
a  new  entry.  In  other  words,  it  was 
limiting  the  restoration  of  the  title  of 
th^  original  entryman  to  cases  in  which 
he  had  a  continuing  and  present  equitable 
right  to  recognition.  As  to  all  other 
cases,  Congress  reserved  the  determinap 
tion  of  the  equities  between  the  govern- 
ment, the  railroad  company,  and  pur- 
chasers from  the  latter,  and  in  subsequent 
sections  it  made  provision  for  the  ad- 
justanent  of  such  equities."  U.  S.  v. 
Winona,  etc.,  R.  Co.,  (1897)'  165  U.  S. 
463,  17  S.  Ct.  368,  41  U.  S.  (L.  ed.) 
789. 

The  terms  "  bona  fide  purchasers  of  said 
unclaimed  lands,"  as  used  in  the  third  pro- 
viso of  this  section,  mean  those  persons 
who,  without  knowledge  or  wrong  or  error, 
have  purchased  from  the  railroad  company 
lands  which  had  been  previously  entered 
by  a  pre-emption  or  homestead  settler, 
whose  entry  had  been  erroneously  canceled 
as  described  in  the  first  clause  of  that 
Kction,  and  which  land  the  pre-emption  or 


homestead  settler  did  not  elect  to  claim 
after  the  recovery  by  the  proceedings  pre- 
scribed by  the  second  section  of  the  Act. 
(1887)    10  Op.  Atty.-Gen.   ffS. 

In  a  suit  in  equity  by  the  United  States 
to  cancel  a  patent  to  lands,  the  rule  as  to 
what  constitutes  a  bona  fide  purchaser  is 
no  different  from  what  it  would  be  if  the 
complainant  were  an  individual.  U.  S. 
V.  Chicago,  etc.,  R.  Co.,  (C.  C.  Minn.  1909) 
172  Fed.  271. 

Breach  of  warranty  —  invalid  patents. 
—  Where  a  subsequent  grantee  in  posses- 
sion of  land  and  claiming  the  rights  of  a 
bona  fide  purchaser  under  the  Act  sued 
his  grantor  for  a  breach  of  a  covenant  of 
warranty  because  the  patent  issued  to  the 
railroad  company  for  the  land  was  void, 
the  court  held  that  the  action  could  not 
be  mamtained.  Burr  v.  Greeley,  (C.  C. 
A.  8th  Cir.  1892)  52  Fed.  926,  10  U.  S. 
App.  409,  3  C.  C.  A.  367.  See  also  Mont- 
gomery V.  Northern  Pac.  R.  Co.,  (C.  C. 
Ore.  1995)  67  Fed.  445,  holding  that  under 
the  following  section  4  of  the  Act,  inno- 
cent purchasers  from  a  railroad  company 
cannot  maintain  an  action  for  a  breach  of 
warranty  against  it,  even  though  no  rules 
have  been  made  by  the  Secretary  of  the 
Interior. 


Sbo.  4.  [Patents  to  purchasers  from  railroads  —  liability  of  railroads 
for  purchase  money.]  That  as  to  all  lands,  except  those  mentioned  in  the 
foregoing  section,  which  have  been  so  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the  grantee  company  to  citizens  of 
the  United  States,  or  to  persons  who  have  declared  their  intention  to  become 
such  citizens,  the  person  or  persons  so  purchasing  in  good  faith,  his  heirs  or 
aasigns,  shall  be  entitled  to  the  land  so  purchased,  upon  making  proof  of  the 
fact  of  such  purchase  at  the  proper  land-office,  within  such  time  and  under 
snch  rules  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  after  the 
grants  respectively  shall  have  been  adjusted ;  and  patents  of  the  United 
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States  shall  issue  therefor,  and  shall  relate  back  to  the  date  of  the  original 
certification  or  patenting,  and  the  Secretary  of  the  Interior,  on  behalf  of  the 
United  States,  shall  demand  payment  from  the  company  which  has  so  dis- 
posed of  such  lands  of  an  amount  equal  to  the  Government  price  of  similar 
lands ;  and  in  case  of  neglect  or  refusal  of  such  company  to  make  payment 
as  hereafter  specified,  within  ninety  days  after  the  demand  shall  have  been 
made,  the  Attorney-General  shall  cause  suit  or  suits  to  be  brought  against 
such  company  for  the  said  amount :  Provided,  That  nothing  in  this  act  shall 
prevent  any  purchaser  of  lands  erroneously  withdrawn,  certified,  or  pat- 
ented as  aforesaid  from  recovering  the  purchase-money  therefor  from  the 
grantee  company,  less  the  amount  paid  to  the  United  States  by  such  com- 
pany as  by  this  act  required :  And  provided,  That  a  mortgage  or  pledge 
of  said  lands  by  the  company  shall  not  be  considered  as  a  sale  for  the  pur- 
pose of  this  act,  nor  shall  this  act  be  construed  as  a  declaration  of  forfeiture 
of  any  portion  of  any  land-grant  for  conditions  broken,  or  as  authorizing  an 
entry  for  the  same,  or  as  a  waiver  of  any  rights  that  the  United  States  may 
have  on  account  of  any  breach  of  said  conditions :  Provided  further.  That 
where  such  purchasers,  their  heirs  or  assigns,  have  paid  only  a  portion  of 
the  purchase  price  to  the  company,  which  is  less  than  the  Government  price 
of  siiiiilar  lands,  they  shall  be  required,  before  the  delivery  of  patent  for 
their  lands,  to  pay  to  the  Government  a  sum  equal  to  the  difference  between 
the  portion  of  the  purchase  price  so  paid  and  the  Government  price,  and  in 
such  case  the  amount  demanded  from  the  company  shall  be  the  amount  paid 
to  it  by  such  purchaser.    [24  Stat,  L,  557,  as  amended  by  29  Stat.  L.6.] 

This  section  was  amended  by  the  Act  of  Feb.  12,  1896,  ch.  18,  29  Stat.  Ix  6,  by 
adding  the  last  proviso  given  in  the  text. 


I.  In  general,  744 
II.  Bona  fide  purchasers,  745 
III.  Recovery  of  price,  747 

I.  In  General 

Conatniction  —  Projective  operation. — 
The  Act  was  not  intended  to  be  limited 
to  cases  of  purchasers  from  the  railroad 
company  prior  to  ite  date.  It  applied 
not  merely  to  transactions  had  before 
its  date,  but  any  had  before  the  time  of 
final  adjustment.  The  statute  is  remedial 
and  is  to  be  construed  liberally,  so  aa 
to  effectuate  the  purpose  of  Congress 
and  secure  the  relief  which  was  intended. 
The  mere  date  of  the  transaction  between 
the  purchaser  and  the  railroad  company 
is  not  of  itself  vital  in  determining 
whether  there  is  or  is  not  an  equity  in 
behalf  of  the  purchaser.  U.  S.  v.  Southern 
Pac.  R.  Co.,  (1902)  184  U.  S.  49,  22  S. 
Ct.  285,  46  U.  S.  (L.  ed.)  425,  affirming 
in  part  (C.  C.  A.  9th  Cir.  1899)  98  Fed. 
45,  38  C.  C.  A.  637,  affirming  (S.  D.  Cal. 
1898)  88  Fed.  832.  But  see  Manley  ©. 
Torw,  (N.  D.  la.  1901)   110  Fed.  241. 

"  The  proviso  in  the  fourth  section  of 
the  Act  of  Congress  .  .  .  does  not  add  to 
or  vary  the  legal  rights  or  obligations  of 
the  parties  as  they  existed  at  common 
law;  its  purpose  was  to  preserve  those 
rights,   wliatevcr  they  might  be,  and  not 


to  confer  any  new  right."  Burr  v.  Greeley, 
(C.  C.  A.  8th  Cir.  1892)  52  Fed.  926, 
10  U.  S.  App.  409,  3  C.  C.  A.  357. 

Lands  purchased  after  act  passed. — 
Subsequent  purchases  as  well  as  purchases 
made  prior  to  the  date  of  the  Act  are  em- 
braced by  this  section.  Logan  v,  Davis, 
(1914)  233  U.  S.  613,  34  S.  Ct.  685,  68 
U.S.  (L.  ed.)  1121  {reversing  (1910)  147 
la.  441,  124  N.  W.  808),  the  court  saying: 
"  Whether  §  4  was  confined  to  purchases 
made  prior  to  the  date  of  the  act,  or 
equally  included  subsequent  purchases, 
where  made  in  good  faith,  is  one  of  the 
controverted  questions  in  the  case.  Both 
views  have  support  in  the  terms  of  the 
act,  and  if  the  question  were  altogether 
new  there  would  be  room  for  a  reasonable 
difference  of  opinion  as  to  what  was  in- 
tended. Certainly,  resort  to  interpreta- 
tion would  be  necessary.  But  the  question 
is  not  altogether  new.  It  has  often  arisen 
in  the  administration  of  the  act,  and  suc- 
cessive Secretaries  of  the  Interior  uni- 
formly have  held  that  the  remedial  sec- 
tions embraced  purchasers  after  the  date 
of  the  act,  no  less  than  -  prior  purchases, 
if  made  in  good  faith.  Sethman  r.  Clise. 
17  L.  D.  307;  Holton  v.  Rutledge.  20  L. 
D.  227;  Andrus  t*.  Balch,  22  L.  D.  238; 
Briley  c  Beach,  Id.  549;  Re  Carlt(»i 
Seaver,  23  L.  D.  108;  Neilsen  ▼.  Central 
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Pec.  R.  Co.,  26  L.  D.  252.  Many  thou- 
sand^  of  acres  haye  been  patented  to  in- 
dividuals under  that  interpretation,  and 
to  disturb  it  now  would  be  productive  of 
serious  and  harmful  results.  The  situa- 
tion therefore  calls  for  the  application  of 
the  settled  rule  that  the  practical  inter- 
pretation of  an  ambiguous  or  uncertain 
statute  by  the  Executive  Department 
charged  with  its  administration  is  entitled 
to  the  highest  respect,  and,  if  act^  upon 
for  a  number  of  years,  will  not  be  dis- 
turbed except  for  very  cogent  reasons." 

The  remcKiial  sections  of  the  Act  were 
also  considered  in  U.  S.  v.  Southern  Pac. 
R.  Co.,  (1902)  1S4  U.  S.  49,  22  S.  Ct. 
285,  46  U.  S.  (L.  ed.)  425,  which  involved 
several  purchases  made  after  the  date  of 
the  Act  and  it  was  there  said :  "  But  the 
act  itself  bears  upon  its  face  evidence 
that  it  was  not  intended  to  be  limited  to 
cases  of  purchases  from  the  railroad  com- 
pany prior  to  its  date.  .  .  .  Section  4 
makes  provision  for  the  issue  of  patents 
to  certain  purchasers  from  railroad  com- 
panies, providing  proof  shall  be  made 
'within  such  time  and  under  such  rules 
as  may  be  prescribed'  by  the  Secretary  of 
the  Interior,  after  the  grants  respectively 
shall  have  been  adjusted.'  While  other 
sections  may  not  be  so  specific,  yet  placing 
them  alongside  of  those  from  which  quo- 
tations have  been  made  it  is  reasonable 
to  hold  that  the  act  applies  not  merely 
to  transactions  had  before  its  date,  but  to 
any  had  before  the  time  of  final  adjust- 
ment. .  .  .  Further,  it  must  be  borne  in 
mind  that  this  is  a  remedial  statute,  and 
is  to  be  construed  liberally,  and  so  as  to 
eflfectuate  the  purpose  of  Congress  and 
secure  the  relief  which  was  designed,  and 
the  mere  date  of  the  transaction  between 
the  purchaser  and  the  railroad  company 
is  not  of  itself  vital  in  determining 
whether  there  is  or  is  not  an  equity  in 
behalf  of  the  purchaser." 

In  Logan  r.  Davis,  aupray  a  contention 
that  a  different  interpretation  was  placed 
upon  the  adjustment  act  in  the  case  of 
Ejiepper  v.  Sands,  (1904)  194  U.  S.  476, 
24  S.  Ct.  744,  48  U.  S.  (L.  ed.)  1083, 
was  overruled,  the  court  saying:  "Al- 
though some  broad  language  is  found  in 
the  opinion,  the  real  decision  did  not  go 
as  far  as  suggested.  The  case  came  here 
upon  a  certificate  from  a  Circuit  Court 
of  Appeals,  and  the  question  presented  for 
decision,  considering  the  facts  stated  in 
the  certificate  was,  whether  a  purchase 
from  the  railroad  company  of  land  errone- 
ously patoited  for  its  benefit  under  the 
grant  of  1864  could  be  esteaned  a  pur- 
chase in  good  faith  within  the  meaning 
of  section  4  of  the  Act  of  1887,  where  at 
the  time  of  the  purchase  the  land  was 
occupied  by  a  bona  fide  settler  who  was 
residing  upon,  improving  and  cultivating 
the  same  with  a  view  to  acquiring  it  under 
the  Homestead  Law.     The  question  was 


answered  in  the  negative,  particular  em- 
phasis being  laid  upon  the  settler's  occu- 
pancy at  the  time  of  the  purchase  and 
upon  the  wdl  known  policy  of  favoring 
actual  settlers.  The  answer  must  have 
been  the  same  whether  the  purchase  was 
before  or  after  the  date  of  the  act,  and 
manifestly  there  was  no  purpose  to  over- 
rule or  qualify  the  decision  in  U.  S.  v. 
Southern  Pac.  R.  Co./'  supra. 

Issuance  of  patents. —  Patents  the  issue 
whereof  is  provided  for  in  this  section  are 
only  intended  to  be  issued  after  it  shall 
have  been  legally  determined,  in  the  mode 
prescribed  in  the  second  section,  that  the 
certification  or  patent  to  the  railroad 
company  had  been  erroneously  issued. 
(1887)  19  Op.  Atty.-Gen.  68. 

II.  BoiTA  "Fnm  PuBCHABiaifl 

Who  is  bona  fide  purchaser. — ^This  sec- 
tion, expressly  referring  to  all  other 
lands  erroneously  certified  or  patented  to 
any  railroad  company,  provides  that  citi- 
zens who  had  purchased  such  lands  in 
good  faith  dhould  be  entitled  to  the  lands 
so  purchased  and  to  patents  therefor  issu- 
ing directly  from  the  United  States,  and 
that  the  only  remedy  of  the  government 
should  be  an  action  against  the  railroad 
company  for  the  government  price  of  sim- 
ilar lands.  It  will  be  observed  that  this 
protection  is  not  granted  to  simply  bona 
fide  purchasers  (using  that  term  in  the 
technical  sense),  but  to  those  who  have 
one  of  the  elements  declared  to  be  essential 
to  a  bona  fide  purchaser,  to  wit,  good  faith. 
It  matters  not  what  constructive  notice 
may  be  chargeable  to  such  a  purchaser  if, 
in  actual  ignorance  of  any  defect  in  the 
railroad  company's  title  and  in  reliance 
upon  the  action  of  the  government  in  the 
apparent  transfer  of  title  by  certification 
or  patent,  he  has  made  an  honest  purchase 
of  the  lands.  The  plain  intent  of  this  sec- 
tion is  to  secure  him  the  lands,  and  to  re- 
inforce his  defective  title  by  a  direct  pat- 
ent from  the  United  States,  and  to  leave 
to  the  government  a  simple  claim  for 
money  against  the  railroad  company.  It 
will  he  observed  that  the  technical  term 
"  bona  fide  purchaser "  is  not  found  in 
this  section,  and  while  it  is  provided  that 
a  mortgage  or  pledge  shall  not  be  consid- 
ered a  sale  so  as  to  entitle  the  mortgagee 
or  pledgee  to  the  benefit  of  the  Act,  it 
does  secure  to  every  one  who  in  good  faith 
has  made  an  absolute  purchase  from  a 
railroad  company  protection  to  his  title 
irrespective  of  any  errors  or  mistakes  in 
the  certification  or  patent.  U.  S.  r.  Win- 
ona, etc.,  R.  Co.,  (1897)  165  U.  S.  463. 
17  S.  Ct.  368,  41  U.  S.  (L.  ed.)  789. 

This  view  of  the  purpose  and  meaning 
of  the  Act  was  repeated  in  Logan  v.  Davis, 
(1914)  233  U.  S.  613,  34  S.  Ct.  685,  58 
U.S.  (L.  ed.)  1121.  (reversing  (1910)  147 
la.  441,  124  N.  W.  808)    wherein  it  was 
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held  that  a  purchaser  in  good  faith  in- 
cludes one  who  is  actually  ignorant  of 
defects  in  a  title,  the  rule  of  constructive 
notice  not  applying.  And  the  same  rule 
was  applied  in  Gertgens  t*.  O'Connor, 
(1903)  191  U.  S.  237,  24  S.  Ct.  94,  48 
U.  S.  (L.  ed.)  163,  and  U,  S.  v.  Chicago, 
etc.,  R.  Co.,  (1904)  195  U.  S.  524,  25 
S.  Ct.  113,  49  U.  S.  (L.  ed.)  306. 

A  homestead  entry  on  public  land,  in 
the  open  and  undisturbed  possession  of 
another,  constitutes  an  unlawful  trespass 
on  such  possession,  and  gives  the  entry- 
man  no  rights  or  interest  in  the  land  as 
against  a  bona  fide  purchaser  from  such 
prior  possessor  to  whom  a  patent  had  been 
duly  issued.  Dockendorf  v.  Bassett,  (N. 
D.  la.  190»)  160  Fed.  543;  Lyle  t?.  Patter- 
SOTi,  (N.  D.  la.  1908)   160  Fed.  545. 

A  purchaser  of  land  certified  by  the  Sec- 
retary of  the  Interior  to  tlie  State  of  Min- 
nesota in  aid  of  railway  construction,  and 
conveyed  by  that  state  to  a  railway  com- 
pany, occupies  the  position  of  a  purchaser 
in  good  faith,  protected  as  such  by  this 
section,  although  the  certification  was 
erroneous,  and  might  have  been  avoided 
and  the  land  recovered  back  by  the  gov- 
ernment while  in  the  hands  of  the  railway 
company,  where  such  purchaser  had  no 
notice,  actual  or  constructive,  of  the  claim 
of  the  government.  U.  S.  v.  CJhicago,  etc., 
R.  Co.,  (1904)  1«5  U.  S.  524,  25  S.  Ct. 
113,  49  U.  S.   (L.  ed.)   306. 

But  the  protection  afforded  by  this  sec- 
tion to  bona  fide  purchasers  from  any 
graotee  railway  company  to  whom  lands 
have  been  erroneously  certified  or  patented 
docs  not  extend  to  one  who  purchased, 
after  the  date  of  this  Act,  certain  un- 
earned lands  included  in  the  grant  made 
by  the  Act  of  May  12,  1864  ( 13  Stat.  L. 
72,  ch.  84,  sees.  1,  2,  3),  to  the  State  of 
Iowa,  in  aid  of  railway  construction,  the 
title  to  which  the  State,  before  the  pas- 
sage of  the  Adjustment  Act,  had  first  re- 
sumed by  legislative  enactment,  upon  the 
railway  company's  default,  and  then  re- 
linquished to  the  United  States.  Knepper 
r.  Sands,  (1904)  194  U.  S.  476,  24  S.  Ct. 
744,  48  U.  S.   (L.  ed.)   1083. 

A  homestead  claimant  whose  rights  at- 
tached before  any  interest  in  the  land  was 
acquired  by  a  railway  company  under  a 
congressional  grant  is  not  concluded  by  an 
adjudication  against  the  government  in  a 
suit  brought  by  it  to  cancel  certain  pat- 
ents issued  to  the  railway  company,  in- 
cluding one  for  the  land  in  question,  to 
which  fifuit  he  was  not  made  a  party,  al- 
though he  may  have  been  an  active  mem- 
ber of  a  Settler's  Protective  Association, 
which  may  have  made  such  representations 
to,  and  brought  such  facts  to  the  atten- 
tion of,  tlie  government  as  to  induce  the 
government  to  bring  the  suit.  Brandon  v. 
Ard,  (1908)  211  U.  S.  11,  29  S.  Ct.  1, 
53  U.  S.  (L.  ed.)  68. 


The  legislature  of  Iowa,  having  by  Act 
March  Iff,  1882  (Laws  1882,  p.  102,  ch. 
107),  resumed  title  to  all  unearned  lands 
of  the  grant  to  the  Sioux  City  &  St.  Paul 
Railroad  Company,  made  by  Act  Cong. 
May  12,  1864,  ch.  84,  13  Stat.  L.  72,  to 
the  state,  and  by  the  state  to  the  company 
by  Act  April  3,  1868  (Laws  Iowa  1866, 
p.  143,  ch.  134),  on  account  of  the  default 
of  the  company,  a  purchaser  of  such  lands 
from  the  company  thereafter  could  acquire 
no  rights,  and  is  not  protected  as  a  bona 
fide  purchaser  by  this  section,  as  against 
one  who  entered  the  lands  under  the  land 
laws  of  the  United  States,  to  which  the 
lands  were  subsequently  relinquished  by 
the  state,  nor  is  he  entitled  to  purchase 
such  lands  from  the  United  States  under 
section  5;  the  bona  fide  character  of  his 
purchase  from  the  railroad  company  being 
as  essential  under  one  section  as  the  other. 
Ostrom  V.  Wood,  (N.  D.  la.  1906)  140 
Fed.  294. 

Certain  land  in  controversy  was  within 
the  limits  of  a  railroad  grant,  and,  though 
the  railroad  company  earned  the  land,  it 
accepted  other  land  in  lieu  thereof,  and 
then  failed  to  complete  the  road  for  which 
the  grant  was  made,  by  reason  of  which 
the  land  in  controversy  reverted  to  the 
United  States.  The  railroad  knew  that  it 
had  no  title  or  equitable  claim  to  the 
land  when  it  contracted  to  sell  the  same 
to  plaintiff's  assignor  in  September,  1888, 
and,  when  plaintiff  took  his  assignment, 
he  knew  that  suit  was  then  pending  by  the 
United  States  to  quiet  its  title,  and  in 
October,  1899,  he  made  an  agreement  with 
the  railroad  company,  reciting  the  pend- 
ency of  such  suit,  and  agreeing  that  if 
the  government  was  successful,  as  it  sub- 
sequently was,  he  would  receive  from  the 
railroad  company  the  amount  paid  on  the 
original  agreement,  with  interest,  and  re- 
lease all  claims  for  failure  of  title.  After 
defendant  had  taken  possession  as  a  home- 
stead entryman  in  1890,  plaintiff  took  no 
steps  to  regain  possession  until  he  sued  to 
recover  the  land.  It  was  held  that  the 
plaintiff  was  not  a  purchaser  in  good  faith 
within  this  section.  Logan  v.  Davis, 
(1910)    147  la.  441,  124  N.  W.  808. 

Mortgage  —  foreclosure  —  sale. — A  rail- 
road company  conveyed  the  legal  title  to 
lands  certified  imder  its  grant  as  earned, 
in  trust  for  its  bondholders.  A  subsct^uent 
mortgage  was  foreclosed  and  the  railroad 
company's  equity  of  redemption  was  sold, 
under  which  circumstances  the  title  was 
left  in  the  trustees  subject  to  the  first 
bondholders'  rights.  The  court  Held  that 
this  sale  extinguished  the  title  of  the  orig- 
inal grantee,  and  the  trustees  were  taken 
out  of  the  proviso  of  the  above  Ad;,  which 
excepts  mortgages  from  being  considered 
as  a  sale,  for  the  purpose  of  the  Act; 
and  the  trustees  and  purchaser  of  the 
equity  of  redemption  were  bona  fide  pur- 
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chasers  under  the  above  Act  and  the  Art 
of  March  2,  1896,  sec.  1,  tn/rc,  p.  759. 
U.  S.  17.  Flint,  etc.,  R.  Co.,  (C.  C.  A.  6th 
Cir.  1899)  05  Fed.  551,  37  C.  C.  A.  156. 
Conclusiyeness  of  Land  Department  de- 
cision—  finding  of  good  faith  of  pur- 
chasers.— Where  the  Land  Department 
finds  that  a  party  is  a  purchaser  in  good 
faith,  the  finding  will  not  be  disturbed 
unless  it  clearly  appears  to  have  been 
founded  on  some  construction  of  the  law 
that  cannot  be  sustained.  Linkswiler  o. 
Schneider,  (N.  D.  la.  1899)   95  Fed.  203. 

III.  Beoovert  or  Price 

Validity. —  The  provision  requiring  the 
company  to  pay  to  the  United  States  an 
amount    equal    to   the   government    price 
of  similar  lands  was  within  the  consti- 
tutional    power  ,of    Congress    to    enact. 
Where    it   was   contended   that   Congress 
could  not  'make  the  railroad  company  a 
debtor  by  a  retrospective  Act,  the  court 
said:     "The  answer  is  that  the  company, 
having  sold  and  disposed  of  the  govern- 
ment's  property  without  right,  was,  re- 
gardless of  the  statute,  liable  to  the  gov- 
ernment,  if  not   for  its  true  value,  cer- 
tainly for  the  amount  of  money  received 
by  the   company  therefor,   and   which   it 
had  no   right  to  retain;   for,  having  re- 
ceived the  land  illegally,  and  disposed  of 
it  for  money,  there  was  an  implied  con- 
tract on  the  part  of  the  company  to  pay 
over  the  money   so   received   to  its  true 
owner.  .  .  .  There  was  no  attempt  on  the 
part  of  Congress  to  add  to  the  company's 
legal  or  equitable  liability,  but  surely  it 
could  not  waive  the  whole  or  any  part 
of  the  right  of  the  United  States  without 
any  valid   objection   on   the  part  of   the 
company.     And  by  the  li^islation  under 
consideration  Congress  did  waive  a  part 
of  the  government's  right  in  the  present 
case;  for  it  appears  that  all  of  the  lands 
in  suit  that  were  conveyed  by  the  com- 
pany were  sold  by  it  for  simis  in  excess 
of  the  government  price  for  such  lands." 
U.  S.   r.   Southern  Pac.  R.   Co.,    (S.  D. 
Cal.  1902)   117  Fed.  544. 
Pleading — ^Where  a  purchaser  from  a 


railroad  company  sued  the  company  for 
breach  of  warranty,  and  the  company  al- 
leged that  the  purchaser  was  entitled 
under  this  secTtion  to  the  land  on  making 
proof  of  his  purchase  at  the  land  office, 
also  that  the  purchaser  was  entitled  to 
purchase  land  under  section  5,  the  court 
held  that  the  railroad  company's  answer 
was  demurrable  as  it  did  not  allege  that 
the  land  belonged  to  the  class  governed  by 
the  Act.  Montgomery  v.  Northern  Pac. 
R.  Co.,  (C.  C.  Ore.  1895)   67  Fed.  445. 

Interest. —  No  provision  for  paying  in- 
terest on  the  amounts  for  which  the  rail- 
roads are  liable  is  contained  in  this  sec- 
tion, and  no  liability  for  interest  arises 
until  the  amounts  are  fixed.  Southern 
Pac.  R.  Co.  i\  U.  S.,  (1913)  228  U.  S. 
618,  33  S.  Ct.  717,  57  U.  S.  (L.  ed.)  993. 

Decree. — A  suit  was  brought  to  annul 
certain  patents  and  the  certification  of 
lands  not  patented.  Purchasers  from 
the  company  were  made  parties  defend- 
ant. The  decree  which  canceled  the  pat- 
ents and  certifications  saved  the  rights 
of  the  purchasers.  Pending  appeal  in  the 
United  States  Supreme  Court,  the  Act  of 
March  2,  1896,  infra,  p.  759,  was  passed. 
The  court  affirmed  the  decree,  allowing 
the  government  to  proceed  in  the  Circuit 
Court  to  a  final  decree  as  to  the  pur- 
chasers. It  was  held  that  the  Act  of 
March  2,  1896,  was  applicable  to  the 
purchasers  of  lands  patented  to  the  rail- 
road, whose  titles  were  confirmed  by  that 
Act,  and  their  titles  would  be  recognized 
by  the  final  decree,  provided  a  showing 
of  good  faith  was  made,  and  regardless 
of  citizenship.  It  was  also  held  that  in 
regard  to  land  which  had  been  certified 
and  not  patented  to  the  railroad  com- 
pany, a  decree  against  purchasers  not 
shown  to  be  citizens  or  to  have  declared 
their  intention  in  respect  to  becoming 
citizens  would  be  entered  in  favor  of  the 
government.  U.  S.  t;.  Southern  Pac.  R. 
Co.,  (S.  D.  Cal.  1898)  88  Fed.  832, 
affirmed  (C.  C.  A.  9th  Cir.  1899)  98  Fed. 
45,  38  C.  C.  A.  637,  affirmed  in  part 
(1902)  184  U.  S.  49,  22  S.  Ct.  286,  46 
U.  S.  (L.  ed.)  425. 


Sec.  5.  [Bights  of  purchasers  from  railroads  of  coterminous  lands  not 
within  grants.]  That  where  any  said  company  shall  have  sold  to  citizens 
of  the  United  States,  or  to  persons  who  have  declared  their  intention  to 
become  such  citizens,  as  a  part  of  its  grant,  lands  not  conveyed  to  or  for  the 
use  of  such  company,  said  lands  being  the  numbered  sections  prescribed  in 
the  grant,  and  being  coterminous  with  the  constructed  parts  of  said  road, 
and  where  the  lands  so  sold  are  for  any  reason  excepted  from  the  operation 
of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide  purchaser 
thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  Government  price  for  like  lands,  and  thereupon  pat- 
ents shall  issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns : 
Provided,  That  all  lands  shall  be  excepted  from  the  provisions  of  this  section 


748 


8  FED.  STAT.  ANN.  (2d  Ed.) 


which  at  the  date  of  such  sales  were  in  the  bona  fide  occupation  of  adverse 
claimants  under  the  pre-emption  or  homestead  laws  of  the  United  States, 
and  whose  claims  and  occupation  have  not  since  been  voluntarily  aban- 
doned, as  to  which  excepted  lands  the  said  pre-emption  and  homestead  claim- 
ants shall  be  permitted  to  perfect  their  proofs  and  entries  and  receive 
patents  therefor:  Provided  further,  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two,  by  persons  claiming  to  enter  the  same  under  the  set- 
tlement laws  of  the  United  States,  as  to  which  lands  the  parties  claiming  the 
same  as  aforesaid  shall  be  entitled  to  prove  up  and  enter  as  in  other  like 
cases.     [24  Stat  L,  557,] 


The  word  "grant"  in  this  section 
should  be  construed  to  include  (as  it  does 
in  the  preceding  sections  of  the  Act)  both 
the  primary  and  indemnity  limits.  (1887) 
19  Op.  Atty.-Gen.  68. 

Fuipose  of  Act. —  The  main  purpose  of 
this  Act  was  to  relieve  bona  fide  pur- 
chasers from  railway  companies  of  for- 
feited lands  by  permitting  such  pur- 
chasers or  settlers  to  perfect  their  entries 
upon  compliance  with  the  Public  Land 
Laws.  San  Jos6  Land,  etc.,  Co.  r.  San 
Josfi  Ranch  Co.,  (1903)  189  U.  S.  177,  23 
S.  Ct.  487,  47  U.  S.  (L.  ed.)  765,  ajjirm- 
ing  (1900)   129  Cal.  673,  62  Pac.  269. 

Effect  of  Act  ^Confirmation  of  title.— 
Notwithstanding  mere  errors  or  irregu- 
larities in  the  proceedings  of  the  Land 
Department,  the  above  Act  and  the  Act 
of  'March  2,  1896,  infra,  p.  759,  con- 
firmed the  title  of  purchasers  from  a  rail- 
road of  lands  certified  or  patented  to  or 
for  its  benefit,  and  notwithstanding  the 
fact  that  the  lands  so  certified  or  patented 
were,  by  the  true  construction  of  the 
land  grants,  although  within  the  limits, 
excepted  from  their  operation;  provided 
that  they  purchased  -  in  good  faith,  paid 
value  for  the  lands,  and  that  the  lands 
were  public  lands  in  the  statutory  sense 
of  the  term,  and  free  from  individual  or 
other  claims.  U.  S.  t*.  Winona,  etc.,  R. 
Co.,  (1897)  165  U.  S.  463,  17  S.  Ct.  368, 
41  U.  S.  (L.  ed.)  789.  See  also  U.  S.  r. 
Flint,  etc.,  R.  Co.,  (C.  C.  A.  6th  Cir. 
1899)   95  Fed.  551,  37  C.  C.  A.  156. 

Facts  authorizing  confirmation  of  title. 
—  Certain  parties  received  a  conveyance  of 
land  in  controversy  from  a  railroad  com- 
pany prior  to  the  issuance  of  a  patent 
to  the  company,  and  the  land  was  the 
numbered  sections  prescribed  in  its  grant; 
it  was  also  coterminous  with  the  con- 
structed parts  of  the  road.  At  the  time 
the  parties  acquired  the  land  it  was  not 
occupied  by  adverse  claimants,  as  com- 
plainants' ancestor  had  relinquished  the 
possession  thereof  a  year  and  a  half  pre- 
viously under  circumstances  which  were 
regarded  as  voluntary  relinquishment.  It 
was  held  that  this  section  covered  the  case 
in  all  its  essential  features  and  entitled 
the  parties  to  a  confirmation  of  their  title. 


Wagstaff  V.  Collins,    (C.  C.  A.   8th   Cir. 
1899)    97   Fed.  3,  38  C.  C.  A.   19. 

Preferential  r^t  of  purchase. —  The 
preferential  right  of  purchase  from  the 
government  given  by  this  section  to 
"  bona  fide  purchasers "  from  a  railway 
company  of  lands  excepted'  from  the 
operation  of  its  congressional  land  grant, 
inures  to  the  benefit  of  a  person  seeking 
to  bring  settlers  on  such  lands,  who  was 
given,  by  written  agreement  with  the 
railway  company,  the  right  to  purchase 
for  himself  and  others  lands  within  the 
indemnity  limits  of  its  grant  when  title 
thereto  should  be  acquired  by  the  com- 
pany. Gertgens  t?.  O'Connor,  (1903)  191 
U.  S.  237,  24  S.  Ct.  94,  48  U.  S.  (L.  ed.) 
163,  affirming  (1902)  85  Minn.  481,  89 
N.  W.  866. 

Although  a  settler  is  favored  in  law, 
however,  it  does  not  follow  therefrom 
that  he  is  the  only  one  whose  equities 
are  to  be  considereid.  Congress,  by  the 
above  section,  made  provision  for  his  pro- 
tection—  such  provision  as  it  deemed 
sufiicient.  While  it  gave  to  purchasers 
from  the  railway  company  a  prefereniial 
right  of  purchase,  it  excepted  therefrom 
lands  which  at  the  time  of  such  purchase 
*'  were  in  the  bona  fide  occupation  of  ad- 
verse claimants  under  the  pre-emption 
or  homestead  laws  of  the  United  States, 
and  wliose  claims  and  occupation  have 
not  since  been  voluntarily  abandoned." 
In  other  words,  it  said  that  no  purchaser 
from  the  railway  company  should  have 
a  preferential  ri^ht  of  purchasing  any 
lands  which  at  tne  time  of  his  dealing 
with  the  railway  company  were  in  the 
hands  of  a  bona  fide  settler  under  the 
laws  of  the  United  States,  unless  such 
settler  should  voluntarily  abandon  his 
settlement.  As  between  a  purchaser 
from  the  railway  company  and  a  settler 
on  the  lands,  the  settler  was  given  the 
prior  right.  Where  a  party  settled  upon 
lands  and  put  improvements  thereon  with 
knowledge  of  another's  superior  rights, 
the  court  said,  "  He  does  not  come  within 
the  letter  of  the  statute,  nor  does  he 
come  within  the  reach  of  any  reasonable 
equities.'*  Gertgens  v.  O'Connor,  (1903; 
191  U.  S.  273,  24  S.  Ct.  94,  48  U.  S.   (I* 
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ed.)    163,  affirming  (1902)   85  Minn.  481, 
89  X.  W.  886. 

Delay  cannot  successfully  be  urged  to 
prevent  bona  fide  purchasers  from  a  rail- 
way company  of  Land  excepted  from  its 
grant  from  exercising  the  right  to  pur- 
chase the  same  from  ..the  government, 
where  the  application  to  purchase  was 
made  within  ten  months  alter  the  land 
had  been  stricken  from  the  company's 
list,  pursuant  to  a  decision  of  the  Land 
Department,  and  prior  to  such  decision 
botn  the  railwav  company  and  the  Land 
Department  had  assumed  that  the  land 
was  already  the  property  of  its  railway 
company's  grantee  by  virtue  of  its  pur- 
chase from  that  company.  Ramsey  r. 
Tacoma  Land  Co.,  (1905)  196  U.  S.  360, 
25  S.  Ct.  286,  49  U.  S.  (L.  ed.)  613, 
reversing  (1903)  31  Wash.  351,  71  Pac. 
1024. 

But  the  protection  afforded  to  bona 
fide  settlers  by  this  Act  does  not  cover 
subsequent  settlement  of  land  within  the 
indemnity  limits  of  such  grant,  made 
with  knowledge  that  it  had  been  with- 
drawn from  entry,  and  had  been  selected 
to  supply  deficiencies  claimed  to  exist 
within  the  place  limits.  Gertgcns  r. 
O'Connor,  (1903)  191  U.  S.  237,  24  S.  Ct. 
94,  48  U.  S.  (L.  ed.)  163,  affirming 
(1902)  85  Minn.  481,  89  N.  W.  866. 
'  ITpon  the  showing  of  a  mere  right  to 
purchase  granted  by  the  above  Act,  the 
plaintiff  was  held  not  to  be  entitled  to 
demand  that  its  title  be  adjudged  good 
and  valid,  and  that  the  defendant  had  no 
estate  or  interest  in  the  land,  or  that  it 
should  be  enjoined  from  asserting  any 
claim  adverse  to  the  plaintiff,  or  that  it 
should  recover  possession  of  the  land, 
with  the  right  of  ousting  the  defendant 
from  improvements  which  its  predecessors 
had  mane  thereon,  where  tne  plaintiff 
never  sought  to  take  advantage  of  the 
above  Act,  or  ever  applied  to  purchase 
the  lands,  or  made  payment  to  the  United 
States,  or  did  anything  whatever  before 
the  bc^nning  of  suit  to  indicate  that  this 
statute  was  relied  upon.  San  Jos^  Land, 
etc.,  Co.  r.  San  Jos6  Ranch  Co.,  (1903) 
189  U.  8.  177,  23  S.  Ct.  487,  47  U.  S. 
(L.  ed.)  765. 

Lands  granted  hy  Congress  to  a  state 
and  by  the  state  to  a  railroad  company 
on  condition,  and  which  were  afterwards 
resumed  by  the  state  fpr  the  failure  of  the 
company  to  comply  with  such  condition 
and  reverted  to  the  United  States,  are 
not  lands  "  excepted  from  the  operation  of 
the  grant,"  within  the  meaning  of  this 
section;  and  a  purchaser  from  the  com- 
pAny  acquires  no  right  under  said  sec- 
tion to  purchase  the  lands  from  the 
United  States.  Ostrom  r.  Wood,  (N.  D. 
la.  1905)    140  Fed.  294. 

Contests  between  private  claimants  — 
xatent  of  tegislation. — "In  the  settle- 
ment and  readjustment  of  the  railroad 
land  grantflj  m  proyided  lor  in  the  Acts 


of  Congress,  ...  It  is  the  legislative  in- 
tent that  the  government  should  act 
liberally  with  all  persons  who  had  in  good 
faith  purchased  portions  of  the  unearned 
lands  from  the  railroad  companies,  and 
that  the  absolute  or  so-called  technical 
right  of  the  government  to  insist  upon  the 
restoration  to  the  public  domain  of  all 
lands  not  earned  bv  the  railway  company 
under  the  terms  of  the  grant  to  it  would 
be  waived  in  favor  of  good-faith  pur- 
chasers from  the  railway  company,  but 
that  it  is  not  the  intent  of  these  Acts 
to  declare  that  the  equities  and  rights  of 
third  parties  shall  be  disregarded  in  favor 
of  such  purchasers.  In  other  words, 
when  the  issue  is  between  individual 
claimants  it  was  not  the  legislative  in- 
tent to  declare  that  purchasers  from 
the  defaulting  railway  companies  of  im- 
earned  lands  should  be  favored  over  other 
good-faith  claimants  without  regard  being 
paid  to  the  actual  equities  of  such 
parties,  but,  on  the  contrary,  in  each 
the  respective  rights  of  such  contesting 
claimants  should  be  settled  according  to 
well-established  and  recognized  rules  of 
equity  and  public  policy."  Benner  v* 
Lane,  (N.  D.  la.  1902)   116  Fed.  407. 

Citixenship. — Where  it  was  contended 
that  a  party  was  an  innocent  purchaser 
for  value  oi  lands  unlawfully  selected  by 
a  railroad  and  that,  therefore,  he  and  his 
grantees  were  entitled  to  be  protected 
in  their  title  by  virtue  of  this  Act  of 
March  3,  1887,  the  court  said:  "It  is  a 
sufficient  answer  to  this  contention  that 
this  defense  was  not  set  up  in  the  state 
courts,  and  that  it  does  not  appear  any- 
where in  the  record  that  Clark,  to  whom 
the  railroad  company  conveyed,  or  any 
subsequent  grantee  in  the  chain  of  title, 
was  a  citizen  of  the  United  States,  or  had 
declared  his  intention  to  become  a  citizen, 
and  henee  the  Act  of  1887,  which  pur- 
ports to  confirm  alone  the  titles  of  cit- 
izens or  those  who  have  declared  their 
intention  to  become  citizens,  has  no  ap- 
plication." Clark  e.  Herrington,  (1902) 
186  U.  S.  206,  22  8.  Ct.  872,  46  U.  S. 
(L  ed.)  1128. 

Corporation. — A  state  corporation  is  a 
citizen  of  the  United  States,  within  the 
meaning  of  this  section.  Ramsey  t?. 
Tacoma  Land  Co.,  (1905)  196  U.  S.  360, 
25  S.  Ct.  286,  49  U.  S.  (L.  ed.)  518, 
affirming  (1903)  31  Wash.  361,  71  Pac. 
1024. 

Aliens. —  Congress  expressly  limited  the 
privileges  granted  by  this  Act  to  citizens 
of  the  United  States  or  those  who  had  de- 
clared their  intention  to  become  such.  It 
excluded  aliens,  and  in  so  doing  acted*  in 
harmony  with  the  general  scope  of  public 
land  legislation.  Although  in  the  Act  of 
1896  (infra,  p.  759),  in  respect  to  patented 
lands,  Congress  recognized  aliens  as  en- 
titled to  the  benefits  of  a  bona  fide  pur- 
chase, the  fact,  however,  that  in  a  later 
statutoi  and  in  respect  to  a  different  olasa 
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of  lands,  it  extended  certain  privileges, 
is  no  reason  for  ignoring  the  limitations 
contained  in  this  Act  as  applied  to  the 
lands  covered  by  it.  U.  S.  v.  Southern 
Pac.  R.  Co.,  (1902)  184  U.  S.  49,  22  S.  Ct. 
285,  46  U.  S.  (L.  ed.)  425,  affirming  in 
part  (C.  C.  A.  9th  Cir.  1899)  98  Fed. 
45,  38  C.  C.  A.  637,  affirming  (S.  D.  Cal. 
1898)    88  Fed.  832. 

Subsequent  grantee  —  qualificationa. — 
"  The  ruling  of  the  department  has  been 
that  the  right  of  purchase  from  the 
government  conferred  by  this  section  is 
not  limited  to  the  immediate  purchaser 
from  the  company,  but  may  be  exercised 
by  a  subsequent  grantee,  who  has  the 
necessary  qualifications,  and  that  in  such 
case  it  is  immaterial  what  were  the  qual- 
ifications of  such  purchaser."  U.  S.  v. 
Southern  Pac.  R.  Co.,  (1902)  184  U.  S. 
49,  22  S.  Ot.  285,  46  U.  S.  (L.  ed.)  426, 
(S.  D.  Cal.  1898)  88  Fed.  832. 

Necessity  for  conyeyance  to  company  or 
to  some  one  for  its  use. — "To  give  the 
preference  to  the  purchaser  under  the  pro- 
visions of  this  section,  it  must  appear 
that  at  the  date  of  the  sale  to  him  by 
the  railway  company  the  title  to  the  land 
purchased  had  been  conveyed  by  the 
United  States  to  the  company,  or  to 
some  one  for  its  use  and  benefit.  A  con- 
veyance by  the  United  States  of  land  to  a 
third  party  as  a  trustee,  to  be  held  by 
the  trustee,  in  order  to  ascertain  whether 
the  railway  company  will  earn  the  lands, 
it  being  the  duty  of  the  trustee  to  recon- 
vey  the  lands  to  the  United  States  if  the 
conditions  of  the  grant  are  not  performed 
is  not  a  conveyance  to  the  company  or 
for  its  use,  within  the  meaning  of  sec- 
tion 5  of  the  Readjustment  Act."  Man- 
ley  t\  Tow,  (N.  D.  la.  1901)  110  Fed. 
241;  Benner  v.  Lane,  (N.  D.  la.  1902) 
116  Fed.  407. 

Settlement  not  protected. — ^A  party  at- 
tempted to  enter  and  settle  m  lands 
under  the  homestead  laws,  but  was  re- 
jected by  the  Land  Department  and 
threaten^  away  by  one  of  the  defend- 
ants who  purcnased  the  land  from  the 
railroad.  The  defendants  were  permitted 
to  purchase  the  land  under  this  Act.  The 
court  held  that  the  attempted  settlement 
was  not  protected  by  the  provisions  of  the 
Act.  Norton  v.  Evans,  (U.  C.  A.  8th  Cir. 
1897)  82  Fed.  804,  49  U.  S.  App.  669,  27 
C.  C.  A.  168. 

Bona  fide  purchasers. — A  party  who 
for  a  consideration  secured  an  option 
from  a  railroad  company,  and  relying 
upon  the  option  expended  money  and 
labor  in  procuring  settlers,  was  held  to 
be  a  bona  fide  purchaser  within  the  pur- 
view of  this  Act.  Gertgene  r.  O'(5onnor, 
(1903)  191  U.  S.  237,  24  S.  Ct.  94,  48 
U.  S.  (L.  ed.)  163.  In  this  case  the 
court  said:  "The  scope  of  section  6  is 
disclosed  by  its  opening  words,  *  where 
any  said  company  shall  have  sold.'     In 


case    of    a    sale,    certain    privileges    are 
given  upon  certain  conditions.     Nowhere 
does  it  provide  as  one  of  those  conditionb 
that    the    company    shall    have    received 
full,  or   indeed  any,   payment.     If  there 
is    a    sale    it    is    sufficient.      Why    in   a 
remedial  statute  may   not  the  word  in- 
clude   a    sale    Upon    conditions,    one    in 
which  the  proposed  buyer  has  an  election 
to   accept  the  company's  promise?     The 
section  does  not  attempt  to  relieve  any 
one  whose  transactions  with  the  railway 
company   were   not   in   good   faith.     The 
term  *  bona  fide  purchaser '  is  used  in  the 
statute;  but,  as  we  pointed  out  in  U.  S. 
V.  Winona,  etc.,  R.  Go.,  [1897]   165  U.  S. 
463,   480,   481,    [17   S.   Ct.   368,  41    U.  S. 
(L.  ed.)   789]  not  in  any  technical  sense, 
but  simply  as  demanding  good  faith   in 
the   transactions   between   the   individual 
and   the  company.     It  is  true  that   the 
parties  who,  in  that  case,  had  dealt  with 
the  company  had  in  fact  purchased  and 
paid  value,   and   it   was   unnecessary   to 
consider   anything   more   tlian   the   effect 
of   such   transactions.     But   still   it  was 
distinctly  held  that  the  term  '  bona  fide 
purchaser '  was  not  intended  in  any  tech- 
nical   sense,   but    only    as    one    implying 
good  faith."    The  court  also  said:     "The 
rulings  of  the  land  department  have  Deen 
along   the   line  of   a  recognition   of   the 
fact  that   attempts   in   good   faith   by  a 

f»arty  to  obtain  from  a  railroad  company 
or  bona  fide  settlements  lands  believed 
to  belong  to  it  or  expected  to  be  acquired 
by  it,  present  cases  which  were  intended 
to  be  included  within  the  Act  of  1887,  and 
entitled  to  its  protection." 

Wliere  a  mortgage  was  made  subsequent 
to  this  Act,  one  claiming  under  the  mort- 
gage is  not  entitled  to  the  rights  of  a  bona 
fide  purchaser  which  are  conferred  by  the 
Act.  U.  S.  V.  Southern  Pac.  R.  Co.,  (S.  D. 
Cal.  1896)   76  Fed.  134. 

Where  a  party  purchased  for  a  yalu- 
able  consideration  land  from  a  railroad 
without  notice  that  a  claim  was  made  to 
the  land  by  the  United  Statea  and  entered 
into  possession  of  the  land,  he  was  held 
to  be  a  bona  fide  purchaser  within  the 
meaning  of  the  Act  and  entitled  to  its 
protection.  U.  S.  v.  Southern  Pac.  R.  Oo-, 
(S.  D.  Cal.  1896)  76  Fed.  134. 

Where  parties  purchased  land  from  a 
railroad  company  knowing  that  the  land 
was  at  the  time  mineral  land,  th^  were 
held  not  to  be  bona  fide  purchasers.  U.  S. 
!?.  Central  Pac.  R.  Co.,  (N.  D.  Oal.  1898) 
84  Fed.  218. 

Anterior  to  any  claim  of  right  by  the 
railroad  company,  by  virtue  either  of  filing 
its  map  of  definite  location  or  of  survey- 
ing and  staking  upon  the  ground  its  line, 
a  pre-emption  filing  was  placed  upon  the 
land,  which  was  never  canceled.  TTiere 
remained,  therefore,  on  the  record  until 
after  the  certification  to  the  state  a  claim 
of  a  right  to  pre-empt.    Hie  part^  making 
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this  cDiiin  continued  in  poaeesaion  by  him- 
self or  tenant  until  not  only  the  construc- 
tion of  the  railroad,  but  until  after  the 
conveyance  by  the  railroad  company  to 
the  land  company,  and  so  remained  in 
poeseasion  until  suit  of  ejectment  was 
brought  by  the  land  company  in  1877. 
On  the  strength  of  these  facts  the  Court 
of  AppealA  was  of  opinion  that  the  land 
company  could  not  be  considered*  as  one 
purchasing  in  good  faith  from  the  railroad 
company;  that  it  took  its  conveyance  with 
notice,  from  possession,  of  all  the  rights 
and  claims  of  the  party  so  in  possession, 
and  therefore  that  it  did  not  bring  itself 
within  the  protecting  clauses  of  this  Act 
and  there  was  nothing  to  stay  the  right 
of  the  government  to  have  this  certifica- 
tion so  erroneously  issued  canceled.  With 
that  conclusion  the  United  States  Supreme 
Court  concurred.  Winona,  etc.,  R.  Co.  v. 
V.  S.,  (1897)  166  U.  S.  483,  17  S.  Ct.  381, 
41  U.  S.  (L.  ed.)  798,  distinguiahing  U.  S. 
r.  Winona,  etc.,  R.  Co.,  (1897)  1»5  U.  S. 
463,  17  S.  Ct.  368,  41  U.  S.  (L.  ed.) 
789. 

Where  a  party  was  in  occupation  of 
lands  as  a  homesteader,  one  who  pur- 
chased unearned  and  unconveyed  lands 
from  a  railroad  company  which  had  for- 
feited its  rights,  and  who  had  actual 
knowledge  of  the  occupancy  of  the  home- 
steader, is  not  a  bona  fide  purchaser  as 
against  the  homesteader  withm  the  mean- 
ing of  this  Act.  Benner  i\  Lane,  (N.  D. 
la.  1902)   116  Fed.  407. 

Speculative  transaction. — ^While,  accord- 
ing to  the  construction  of  the  Land  De- 
partment, the  grantee  of  a  purchaser  from 
a  railroad  company  is  entitled  to  invoke 
the  protection  of  this  statute,  yet  the 
grantee  must  be  one  who  is  himself  a  bona 
fide  purchaser  and  not  one  whose  purchase 
was  simply  for  the  purpose  of  acquiring 
title  from  the  government  for  the  benefit 
of  a  foreigner.  In  U.  S.  t?.  Southern  Pac. 
R.  Cow,  (1902)  184  U.  S.  49,  22  S.  Ct. 
285,  48  U.  S.  (L.  ed.)  425,  the  testimony 
plainly  showed  a  purely  speculative  trans- 
action. The  purchaser  paid  nothing.  His 
agreement  was  to  protect  the  company, 
in  the  original  purchase  of  its  title,  or 
rather  in  its  purchase  money,  and  then 
make  what  he  could  over  and  above  that. 
He  did  not  buy  with  the  purpose  of  hold- 


ing the  land,  but  was  simply  engaged  in 
an  effort  to  secure  to  the  original  pur- 
chaser from  the  railroad  company  the 
money  it  had  invested  in  the  purchase, 
advancing  in  that  effort  some  money  in 
the  way  of  taxes  and  devoting  his  legal 
services  to  that  end,  and  hoping  to  make 
a  profitable  speculation  out  of  the  matter. 
Under  these  circumstances  the  court  held 
that  the  party  was  not  a  bona  fide  pur- 
chaser within  the  meaning  of  the  Act. 

Homestead  entry  of  unearned  lands  — 
good  faith. —  Where  a  homesteader  had 
knowl^ge  that  the  terms  of  a  railroad 
grant  had  not  been  complied  with,  nor 
the  land  earned  thereunder,  and  good  rea- 
son to  believe  that  it  would  soon  be  re- 
stored to  the  public  domain,  as  in  fact 
it  was,  his  good  faith  is  not  impeached 
by  the  fact  that  the  land  when  settled 
upon  was  within  the  limits  of  a  railroad 
grant,  under  which  it  had  been  withdrawn 
from  market.    -Manley  v.  Tow,  (N.  D.  la. 

1901)  110  Fedv  241;  Benner  v.  Lane,  (N. 
D.  la.  1902)  11«  Fed.  407. 

Determination  by  land  department. — 
The  Land  Department's  determination 
that  a  party  was  a  bona  fide  purchaser 
was  held  to  oe  conclusive  in  Brett  v.  Meis- 
terling,  (N.  D.  la.  1902)  117  Fed.  708, 
and  the  court  refused  to  hold  that  as  a 
matter  of  law  the  department  committed 
error  in  issuing  a  patent  where  at  the 
time  the  party  contracted  with  the  rail- 
way company  to  receive  his  deed  for  the 
land  no  one  was  in  possession  thereof. 

Where  it  was  claimed  that  certain  land 
in  dispute  did  not  fall  within  the  limits 
of  a  railway  grant,  and  therefore  this  Act 
was  not  applicable,  it  was  held  that  the 
action  of  the  Land  Department  was  final 
on  the  question  of  the  location  of  the  lim- 
iting lines  of  the  grant ;  consequently,  the 
rights  of  the  parties  were  to  be  determined 
upon  the  theory  that  the  land  in  dispute 
fell  within  the  limits  of  the  railroad 
grant.     Brett  c.  Meisterling,    (N.  D.   la. 

1902)  117  Fed.  768. 

Breach  of  warranty  —  defense. —  In 
Montgomery  v.  Northern  Pac.  R.  Co.,  (C. 
C.  Ore.  1895)  67  Fed.  440,  it  was  held 
that  the  fact  that  the  plaintiff  purchased 
the  land  under  this  Act,  was  no  defense  to 
an  action  against  the  railroad  company 
for  a  breach  of  warranty. 


Sec.  6.  [Bights  of  purchasers  of  land  sold  for  taxes.]  That  where  any 
such  lands  have  been  sold  and  conveyed,  as  the  property  of  any  railroad 
company,  for  the  State  and  county  taxes  thereon,  and  the  grant  to  snch 
company  has  been  thereafter  forfeited,  the  purchaser  thereof  shall  have  the 
prior  right,  which  shall  continue  for  one  year  from  the  approval  of  this  act, 
and  no  longer,  to  purchase  such  lands  from  the  United  States  at  the  Gov- 
ernment price,  and  pat  ?nts  for  such  lands  shall  thereupon  issue.  Provided, 
That  said  lands  were  not,  previous  to  or  at  the  time  of  the  taking  effect  of 
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such  grant,  in  the  possession  of  or  subject  to  the  right  of  any  actual  settler. 
[24  Stat  L.  558.] 

This  section  must  be  deemed  temporary  only. 

Sec.  7.  [Limitation  of  quantity  of  lands  to  be  conveyed.]  That  no  more 
lands  shall  be  certified  or  conveyed  to  any  State  or  to  any  corporation  or 
individual,  for  the  benefit  of  either  of  the  companies  herein  mentioned, 
where  it  shall  appear  to  the  Secretary  of  the  Interior  that  such  transfers 
may  create  an  excess  over  the  quantity  of  lands  to  which  such  State  corpora- 
tion or  individual  would  be  rightfully  entitled.    [24  Stat.  L,  558.] 


An  act  to  amend  an  act  entitled  "An  act  for  the  relief  of  settlers  on  rail- 
road lands/'  approved  June  twenty-second,  eighteen  hundred  and 
seventy-fonr. 

[Act  of  Aug.  29, 1890,  ch.  819,  26  Stat.  L.  369.] 

[Bights  of  settlers  with  unrecorded  entries  on  railroad  lands.]  That 
the  privileges  granted  by  the  aforesaid  act  approved  June  twenty-second, 
eighteen  hundred  and  seventy-four,  are  hereby  extended  (subject  to  the 
provisos,  limitations,  and  restrictions  thereof)  to  all  persons  entitled  to  the 
right  of  homestead  or  pre-emption  under  the  laws  of  the  United  States,  who 
have  resided  upon  and  improved  for  five  years  lands  granted  to  any  railroad 
company,  but  whose  entries  or  filings  have  not  for  any  cause  been  admitted 
to  record.    [26  Stat.  L.  369.] 

The  Act  of  June  22,  1874,  oh.  400,  mentioned  in  the  text,  is  given  supra,  p.  732. 
The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1S91,  di.  561,  S  4, 
eupra,  p.  635. 


An  act  to  forfeit  certain  lands  heretofore  granted  for  the  purpose  of 
aiding  in  the  construction  of  railroads,  and  for  other  purposes. 

[Act  of  Sept.  29,  ^1890,  ch.  1040,  26  Stat.  L.  496.] 

[Sec.  1.]  [Forfeiture  and  restoration  to  public  domain  of  unearned 
lands  granted  to  railroads.]    That  there  is  hereby  forfeited  to  the  United 

States,  and  the  United  States  hereby  resumes  the  title  thereto,  all  lands 
heretofore  granted  to  any  State  or  to  any  corporation  to  aid  in  the  con- 
struction of  a  railroad  opposite  to  and  coterminous  with  the  portion  of  any 
such  railroad  not  now  completed,  and  in  operation,  for  the  construction 
or  benefit  of  which  such  lands  were  granted ;  and  all  such  lands  are  declared 
to  be  a  part  of  the  public  domain :  Provided,  That  this  act  shall  not  be 
construed  as  forfeiting  the  right  of  way  or  station  grounds  of  any  railroad 
company  heretofore  granted.     [26  Stat.  L.  496.] 

Thi8  is  the  first  section  of  the  Forfeiture  Act  or  the  Railroad  Land  Grant  Forfeiture 
Act. 

Section  4  of  this  Act  repealed  certain  special  Acts.  Sections  5,  7,  and  8  related  to 
certain  special  railroad  grants,  and  •are  omitted. 
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Effect  of  Act. —  The  effect  of  this  Act 
was  to  divest  the  legal  title  to  lands  out 
of  the  state  and  to  invest  them  in  the 
government,  and  where  a  certificate  or 
patent  is  subsequently  issued  for  the  lands 
the  patentee  obtains  the  legal  and  equi- 
table title.  Williams'  Invest.  Co.  v,  Pugh, 
(1902)  137  Ala.  M6,  34  So.  377;  Dudley 
r.  Galhips.  (1900)  128  Ala.  236,  20  So. 
ffl6;  Sullivan  v.  Van  Kirk  Land,  etc.,  Co., 
(1809)  124  Ala.  225,  26  So.  925;  Mc- 
Cari-er  v.  Herzberg,  (189«)  120  Ala.  523» 
25  So.  3;  Northern  Pac.  R.  Co.  v.  Miller, 
(1898)  20  Wash.  21,  54  Pac.  603. 

Since    the    Northern    Pacific    Railroad 
Company  never  made  a  definite  location 
of  any  line  of  road  between  Portland  and 
Wallula,  the  original  land  grant  never  took 
effect  as  to  any  land  between  those  places ; 
therefore,  lands  in  controvcj-sy  which  were 
contiguous  to  the  line  built  from  Portland 
to  Tacoma,  within  the  grant  of  the  joint 
resolution   of  May  31,  1870,  were  public 
lands  of  the  United  States,  not  reserved, 
Bold,  grant e<I   or  otherwise  appropriated, 
and  by  said  joint  resolution  the  same  were 
panted  to  the  company  upon  conditions 
which  having  been  performed  the  title  of 
the  company  and  its  vendees  became  vested 
and  protected,   and   not   affected   by   the 
above  Act.    Northern  Pac.  R.  Co.  v.  Bal- 
thazar,  (C.  C.  Wash.  1897)   82  Fed.  270. 
This  Act  does  not  operate  to  confirm  the 
title  of  the  companies  to  lands  opposite 
completed  portions  of  their  roads  against 
all  contingencies  and  reserved  conditions, 
whether   precedent  or  subsequent,  nor  as 
a  waiver  of  forfeiture  for  condition  broken. 
U.  S.  V.  Oregon,  etc.,  R.  Co.,  (C.  C.  Ore. 
1911)   186  Fed.  861. 

It  is  clear  implication  from  the  action 
of  (Congress  in  the  Forfeiture  Act  of  Sept. 
29,  1890,  that  Congress  did  not  intend 
to  insist  on  any  condition  subsequent 
which  existed  in  the  granting  Act.  U.  S. 
t.  Tennessee,  etc.,  R.  Co.,  (N.  D.  Ala. 
189.5)  71  Fed.  71. 

Lands  restored  to  previous  condition, — 
Under  this  Act  of  Sept.  29,  1890,  it  was 
the  purpose  of  Congress  to  restore  the 
lands  to  the  public  domain  in  precisely 
the  same  condition  that  they  were  in  be- 
fore the  granting  Acts  were  passed.  John- 
ston V.  Morria,  (C.  C.  A.  9th  Cir.  1896) 
72  Fed.  890,  44  U..S.  App.  303,  19  C.  C. 
A.  229. 

Forfeiture. —  The  forfeiture  is  for  bene- 
fit of  government  only.  Oregon,  etc.,  R. 
Co.  p.  U.  S.,  (C.  C.  A.  9th  Oir.  1806) 
77  Fed.  67,  48  U.  S.  App.  1,  23  C.  C.  A. 
15,  affirmed  (1900)  176  U.  S.  28,  20  S. 
Ct.  261,  44  U.  S.  (L.  ed.)  358;  Eastern 
Oregon  Land  Co.  v.  Wilcox,  (C.  C.  A.  9th 
Cir.  1897)  79  Fed.  719,  48  U.  S.  App. 
330,  25  C.  C.  A.  164,  affirmed  (1900)  176 
IT.  S.  51,  20  S.  Ct.  269,  44  U.  S.   (L.  ed.) 


Sights  of  way  exeoeip^ted  by  act.^-The 
proviso  clearly  was  not  intended  to  be 
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limited  to  the  beneficiary  railroads,  and 
it  does  not  refer  to  grants  of  rights  of 
way  by  Congress  over  lands  after  the 
grant  and  before  the  Act  of  forfeiture. 
Corporations  which  through  condemnation 
proceedings  in  the  state  courts  acquire  a 
right  of  way  after  the  grant  and  before 
the  forfeiture  across  donated  lands  are 
protected.  Southern  R.  Co.  v.  Choate, 
(1898)    119  Ala.  358,  24  So.  726. 

Right  of  railroad's  grantee  to  sue  for 
purchase  price  of  lands. —  Where  a  claim- 
ant entered  lands  within  the  boundaries  of 
a  railroad  grant  and  paid  the  price  fixed 
by  statute  and  both  parties  regarded  that 
as  the  value  of  the  land,  but  the  govern- 
ment did  not  guarantee  performance  on 
the  part  of  the  grantee,  a  suit  cannot  be 
maintained  because  Congress  annulled  the 
grant  in  consequence  of  the  railroad  com- 
pany's inaction.  Foster  v,  U.  S.,  (1897) 
32  Ct.  CI.  170. 

Lands  opposite  completed  roads. —  The 
above  Act  does  not  apply  to  lands  opposite 
to  completed  road«,  consequently  lands  so 
situated  were  not  forfeited  by  the  Act. 
U.  S.  V,  Tennessee,  etc.,  R.  (Jo.,  (1900) 
176  U.  S.  242,  20  S.  Ct.  370,  44  U.  S. 
(L.  ed.)  4*52,  reversing  judgment  in  (C. 
C.  A.  5th  Cir.  1897)  81  Fed.  544,  52 
U.  S.  App.  171,  26  C.  C.  A.  499. 

Where  a  withdrawal  of  public  lands 
along  the  route  of  a  railroad,  in  aid  of 
which  a  grant  of  landa  has  been  made  by 
Congress,  is  made  by  the  chief  officers  of 
the  Land  Department  in  advance  of  the 
definite  location  of  the  route  of  such  road, 
in  order  that  the  lands  may  be  preserved 
for  the  ultimate  satisfaction  of  the  grant, 
such  withdrawal,  if  not  made  in  opposi- 
tion to  the  terms  of  the  grant  or  other 
congressional  enactment,  is  a  reservation 
made  by  competent  authority.  The  reser- 
vation, during  its  continuance,  removes 
the  lands  embraced  therein  from  the  cate- 
gory of  public  land,  and  excludes  them 
from  subsequent  railroad  land  grants  con- 
taining no  clear  declaraticoi  of  an  inten- 
tion fo  include  them,  even  though  it  sub- 
sequently transpires  that  the  withdraw^al 
was  ill-advised,  or  that  the  lands  are  not 
required  for  the  satisfaction  of  the  prior 
grant.  Northern  Lumber  Co.  t?.  O'Brien, 
(C.  C.  A.  8th  Cir.  1906)  130  Fed.  614, 
71  C.  C.  A.  598. 

Lands  granted  to  Northern  Pacific  Rail- 
road Company. —  No  such  reservation  of 
lands  within  that  portion  of  the  grant  to 
the  Northern  Pacific  Railroad  Company 
under  Act  July  2,  1864,  ch.  217  (13  Stat. 
L.  365) ,  which  was  forfeited  to  the  United 
States  by  this  Act,  as  to  except  from  the 
grant  made  to  that  company  by  the  joint 
resolution  of  May  31,  1870  (16  Stat.  L. 
378),  the  lands  common  to  both  grants, 
was  effected  by  the  transmission  to  the 
Secretary  of  the  Interior  in  1865  by  the 
president  of  the  company  of  a  map  of  the 
general  line  of  the  road,  which  was  not 
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authorized  by  the  company,  and  which  was 
not  accepted  by  the  Land  Department, 
and  the  filing,  two  months  after  the  date 
of  such  resolution,  of  two  maps  ol  general 


route,  which  included  the  line  authorized 
by  the  resolution.  U.  S.  i?.  Northern  Pac, 
R.  Co.,  (19<M)  193  U.  8.  I,  24  S.  Ct,  330, 
48  U.S.  (L.  ed.)  593. 


Sec.  2.  [Preference  right  to  homestead  entry  of  settlers  on  forfeited 
lands.]  That  all  persons  who,  at  the  date  of  the  passage  of  this  act,  are 
actual  settlers  in  good  faith  on  any  of  the  lands  hereby  forfeited  and  are 
otherwise  qualified,  on  making  due  claim  on  said  lands  under  the  homestead 
law  within  six  months  after  the  passage  of  this  act,  shall  be  entitled  to  a 
preference  right  to  enter  the  same  under  the  provisions  of  the  homestead 
law  and  this  act,  and  shall  be  regarded  as  such  actual  settlers  from  the  date 
of  actual  settlement  or  occupation ;  and  any  person  who  has  not  heretofore 
had  the  benefit  of  the  homestead  or  pre-emption  law,  or  who  has  failed  from 
any  cause  to  perfect  the  title*  to  a  tract  of  land  heretofore  entered  by  him 
under  either  of  said  laws,  may  make  a  second  homestead  entry  under  the 
provisions  of  this  act.  The  Secretary  of  the  Interior  shall  make  such  rules 
as  will  secure  to  such  actual  settlers  these  rights.    [26  Stai.  L.  496.] 

The  time  fixed  by  this  section  was  extended  by  the  Act  of  Feb.  18,  1891,  eh.  2^ 
infra,  p.  756. 


Right  to  possession. —  Where  a  party 
was  and  had  been  in  possession  of  public 
lands  open  to  settlement  pursuant  to  this 
Act,  the  court  held  that  the  party  was 
entitled  to  maintain  an  action  of  eject- 
ment against  another  party  who  made 
a  peaceable  entry  upon  the  fand  and  who 
intended  to  enter  the  same  as  a  homestead 
under  the  laws  of  the  United  States,  but 
who  did  not  connect  herself  with  the  gov- 
ernment title  through  the  homestead  laws 
or  otherwise.  Rourke  f.  McNally,  (18^3) 
98  Cal.  291,  33  Pac.  62. 

Rights  of  way. — After  an  entry  and 
settlement  of  lands  it  was  held  that  a  rail- 
road could  not  make  an  entry  on  lands 
under  the  Act  of  March  3,  1875  (infra, 
p.  789),  to  acquire  a  right  of  way.  John- 
son t-.  Bridal  veil  lyumbering  Co.,  (1893) 
24  Ore.  182,  33  Pac.  528. 

Right  to  purchase  as  asset  in  bank- 
ruptcy.—  The  equitable  owner  of  a  certain 
tract  of  land  was  a  party  whose  equitable 
title  consisted  of  tne  right  to  purchase 
the  land  from  the  government  of  the 
United  States  under  the  above  Act.  Sub- 
sequently the  party  filed  a  petition  and 
obtained  a  discharge  in  bankruptcy.  Judg- 
ment creditors  brought  proceedings  to  re- 
voke his  discharge  in  bankruptcy  because 
the  land  and  a  crop  thereon  grown  were 
not  listed  in  the  schedule  of  assets.  It 
appeared  that  the  bankrupt  took  posses- 
aion  of  the  land  for  the  purpose  of  estab- 
lishing and  claiming  a  right  to  purchase 


it  from  the  Northern  Pacific  Railroad 
Company  in  case  the  railroad  company 
should  acquire  title  to  it  from  the  Unit^ 
States.  The  railroad  grant  was  afterward 
forfeited  and  a  certain  party  made  a  home- 
stead entry  for  the  land.  The  bankrupt 
contested  this  entry,  which  contest  was 
decided  adversely  to  him.  Subsequently 
the  homesteader  took  possession  of  the 
land,  established  his  residence  and  so  con- 
tinued in  the  actual  occupancy  of  the 
premises  until  after  the  time  the  bank- 
rupt  filed  his  petition  and  after  the  time 
of  his  discharge.  The  commissioner  of 
the  general  land  oflSce  reversed  the  deci- 
sion of  the  register  and  receiver  in  deny- 
ing the  bankrupt's  claim  to  the  land,  and 
decided  the  contest  againat  the  home- 
steader. The  decision  of  the  commissioner 
was  sustained  by  the  Secretary  of  the  In- 
terior. The  bankrupt  informed  his  attor- 
ney of  his  relation  to  the  land  in  <^ue8tion 
and  took  his  advice  as  to  including  the 
land  in  his  schedule  of  assets.  The  attor- 
ney advised  him  that  he  had  no  such  right 
or  interest  as  would  pass  by  assignment 
to  his  trustee  and  as  constituting  an  aaset 
of  his  estate.  It  also  appeared  that  the 
bankrupt  gave  to  his  trustee  full  informa- 
tion in  respect  to  the  matter,  so  that  there 
was  no. fraud  or  concealment  on  his  part. 
The  court  held  that  the  circumstancc^a  did 
not  warrant  a  revocation  of  the  dischai^ge. 
Tn  re  Hansen,  \D,  C.  Ore.  1901)  107  Fed, 
252. 


Sec.  3.  [Bight  of  purchasers  from  State  or  raiboad  to  purchase,  or  to 
remove  crops,  etc.]  That  in  all  cases  where  persons  being  citizens  of  the 
United  States,  or  who  have  declared  their  intentions  to  become  sneh,  in 
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accordance  with  the  naturalization  laws  of  the  United  States,  are  in  posses- 
sion of  any  of  the  lands  affected  by  any  such  grant  and  hereby  resumed  by 
and  restored  to  the  United  States,  under  deed,  written  contract  with,  or 
license  from,  the  State  or  corporation  to  which  such  grant  was  made,  or  its 
assignees^  executed  prior  to  January  first,  eighteen  hundred  and  eighty- 
eight,  or  where  persons  may  have  settled  said  lands  with  bona  fide  intent  to 
secure  title  thereto  by  purchase  from  the  State  or  corporation  when  earned 
by  compliance  with  the  conditions  or  requirements  of  the  granting  acts  of 
Congress  they  diall  be  entitled  to  purchase  the  same  from  the  United  States, 
in  quantities  not  exceeding  three  hundred  and  twenty  aci^s  to  any  one  such 
person,  at  the  rate  of  one  dollar  and  twenty-five  cents  per  acre,  at  any  time 
within  two  years  from  the  passage  of  this  act,  and  on  making  said  payments 
to  receive  patents  therefor,  and  where  any  such  person  in  actual  possession 
of  any  such  lands  and  having  improved  the  same  prior  to  the  first  day  of 
January,  eighteen  hundred  and  ninety,  under  deed,  written  contract,  or 
license  as  aforesaid,  or  his  assignor,  has  made  partial  or  full  payments  to 
said  railroad  company  prior  to  said  date,  on  account  of  the  purchase  price 
of  said  lands  from  it,  on  proof  of  the  amount  of  such  payments  he  shall  be 
entitled  to  have  the  same,  to  the  extent  and  amount  of  one  dollar  and. 
twenty-five  cents  per  acre,  if  so  much  has  been  paid,  and  not  more,  credited 
to  him  on  account  of  and  as  part  of  the  purchase  price  herein  provided  to  be 
paid  the  United  States  for  said  lands,  or  such  persons  may  elect  to  abandon 
their  purchases  and  make  claim  on  said  lands  under  the  homestead  law  and 
as  provided  in  the  preceding  section  of  this  act :    Provided,  That  in  all  cases 
where  parties,  persons,  or  corporations,  with  the  permission  of  such  State  or 
corporation,  or  its  assignees,  are  in  the  possession  of  and  have  made  improve- 
ments upon  any  of  the  lands  hereby  resumed  and  restored,  and  are  not 
entitled  to  enter  the  same  under  the  provisions  of  this  act,  such  parties,  per- 
sons, or  corporations  shall  have  six  months  in  which  to  remove  any  growing 
crop,  and  within  which  time  they  shall  also  be  entitled  to  remove  all  build- 
ings and  other  movable  improvements  from  said  lands :    Provided  further, 
That  the  provisions  of  this  section  shall  not  apply  to  any  lands  situate  in  the 
State  of  Iowa  on  which  any  person  in  good  faith  has  made  or  asserted  the 
right  to  make  a  pre-emption  or  homestead  settlement:     And  provided 
further,  That  nothing  in  this  act  contained  shall  be  construed  as  limiting 
the  rights  granted  to  purchasers  or  settlers  by  *'An  act  to  provide  for 
the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the  construction 
of  railroads  and  for  the  forfeiture  of  unearned  lands,  and  for  other  pur- 
poses," approved  March  third,  eighteen  hundred  and  eighty-seven,  or  as 
repealing,  altering,  or  amending  said  act,  nor  as  in  any  manner  affecting 
any  cause  of  action  existing  in  favor  of  any  purchaser  against  his  grantor 
for  breach  of  any  covenants  of  title.    [26  Stat,  L,  496.] 

The  time  limit  fixed  by  this  section  was  extended  by  the  Act  of  Feb.  18,  1891,  ch. 
244,  infra,  p.  756;  the  Act  of  June  25,  1892,  ch.  133,  infra,  p.  757;  the  Act  of  Jan. 
31,  1893,  ch.  64,  infra,  p.  757;  the  Act  of  Dec.  12,  1893,  ch.  1,  infra,  p.  758;  and 
the  Act  of  Feb.  18,  1897,  ch.  250,  infra,  p.  762. 

Possesnon. —  The  phrase  "are  in  pos-  Who    are    licensees. —  Where    a    party 

session  "  does  not  contemplate  an  actual  purchased  and  improved  land  granted  to 

settlement  in  the  case  of  licensees.     Pos-  a  railroad,  and  received  from  the  vendor 

tesaion  by  a  tenant  is  sufficient.     Wise-  company  a  postal  card  acknowledginff  the 

man  v,  Eastman,   (1890)   21  Wash.  163,  receipt   of   the   application    to   purchase, 

57  Pm,  SM.  stating  that  the  same  had   been  placed 
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authorised  by  the  company,  and  which  was 
not  accepted  by  the  Land  Department, 
and  the  filing,  two  months  after  the  date 
of  such  resolution,  of  two  maps  of  general 


route,  which  included  the  line  authorized 
by  the  resolution.  U.  S.  v.  Northern  Pae. 
R.  Co.,  ( 1904 )  193  U.  S.  I,  24  S.  Ct.  330, 
4SU.  a  (L.  ed.)  603. 


Sec.  2.  [Preference  right  to  homestead  entry  of  settlers  on  forfeited 
lands.]  That  all  persons  who,  at  the  date  of  the  passage  of  this  act,  are 
actual  settlers  in  good  faith  on  any  of  the  lands  hereby  forfeited  and  are 
otherwise  qualified,  on  making  due  claim  on  said  lands  under  the  homestead 
law  within  six  months  after  the  passage  of  this  act,  shall  be  entitled  to  a 
preference  right  to  enter  the  same  under  the  provisions  of  the  homestead 
law  and  this  act,  and  shall  be  regarded  as  such  actual  settlers  from  the  date 
of  actual  settlement  or  occupation ;  and  any  person  who  has  not  heretofore 
had  the  benefit  of  the  homestead  or  pre-emption  law,  or  who  has  failed  from 
any  cause  to  perfect  the  title*  to  a  tract  of  land  heretofore  entered  by  him 
under  either  of  said  laws,  may  make  a  second  homestead  entry  under  the 
provisions  of  this  act.  The  Secretary  of  the  Interior  shall  make  such  rules 
as  will  secure  to  such  actual  settlers  these  rights.    [26  Siai.  L.  496,] 

The  time  fixed  by  this  section  was  extended  by  the  Act  of  Feb.  18,  1891,  ch.  244, 
infra,  p.  756. 


Right  to  possession. —  Where  a  party 
was  and  had  been  in  possession  of  public 
lands  open  to  settlement  pursuant  to  this 
Act,  the  court  held  that  the  party  was 
entitled  to  maintain  an  action  of  eject- 
ment against  another  party  who  made 
a  peaceable  entry  upon  the  land  and  who 
intended  to  enter  the  same  as  a  homestead 
under  the  laws  of  the  United  States,  but 
who  did  not  connect  herself  with  the  gov- 
ernment title  through  the  homestead  laws 
or  otherwise.  Rourke  r.  McNally,  (18^3) 
98  Cal.  291,  33  Pac.  62. 

Rights  of  way. — After  an  entry  and 
settlement  of  lands  it  was  held  that  a  rail- 
road could  not  make  an  entry  on  lands 
under  the  Act  of  March  3,  1875  {infra, 
p.  789),  to  acquire  a  right  of  way.  John- 
son r.  Bridal  Veil  lyumbering  Co.,  (1893) 
24  Ore.  182,  33  Pac.  628. 

Right  to  pnrchase  as  asset  in  bank- 
ruptcy.—  The  equitable  owner  of  a  certain 
tract  of  land  was  a  party  whose  equitable 
title  consisted  of  the  right  to  purchase 
the  land  from  the  government  of  the 
United  States  under  the  above  Act.  Sub- 
sequently the  party  filed  a  petition  and 
obtained  a  discharge  in  bankruptcy.  Judg- 
ment creditors  brought  proceedings  to  re- 
voke his  discharge  in  bankruptcy  because 
the  land  and  a  crop  thereon  grown  were 
not  listed  in  the  schedule  of  assets.  It 
appeared  that  the  bankrupt  took  posses- 
sion of  the  land  for  the  purpose  of  estab- 
lishing and  claiming  a  right  to  purchase 


it  from  the  Northern  Pacific  Railroad 
Company  in  case  the  railroad  company 
should  acquire  title  to  it  from  the  United 
States,  llie  railroad  grant  was  afterward 
forfeited  and  a  certain  party  made  a  home- 
stead entry  for  the  land.  The  bankrupt 
contested  this  entry,  which  contest  was 
decided  adversely  to  him.  Subsequently 
the  homesteader  took  possession  of  the 
land,  established  his  residence  and  so  con- 
tinued in  the  actual  occupancy  of  the 
premises  until  after  the  time  the  bank- 
rupt filed  his  petition  and  after  the  time 
of  his  discharge.  The  commissioner  of 
the  general  land  oflSce  reversed  the  deci- 
sion of  the  register  and  receiver  in  deny- 
ing the  bankrupt's  claim  to  the  land,  and 
decided  the  contest  against  the  home- 
steader. The  decision  of  the  commissioner 
was  sustained  by  the  Secretary  of  the  In- 
terior. The  bankrupt  informed  his  attor- 
ney of  his  relation  to  the  land  in  <^ue8tion 
and  took  his  advice  as  to  including  the 
land  in  his  schedule  of  assets.  The  attor- 
ney advised  him  that  he  had  no  such  right 
or  interest  as  would  pass  by  assignment 
to  his  trustee  and  as  constituting  an  asset 
of  his  estate.  It  also  appeared  that  the 
bankrupt  gave  to  his  trustee  full  informa- 
tion in  respect  to  the  matter,  so  that  there 
was  no. fraud  or  concealment  on  his  part. 
The  court  held  that  the  circumstances  did 
not  warrant  a  revocation  of  the  discharge. 
TVi  re  Hansen,  \Ti.  C.  Ore.  1901)  107  Fed. 
252. 


Sec.  3.  [Bight  of  purchasers  from  State  or  railroad  to  piirchasd,  or  to 
remove  crops,  etc.]  That  in  all  cases  where  persons  being  citizens  of  the 
United  States,  or  who  have  declared  their  intentions  to  become  stieh,  in 
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accordance  with  the  natnralization  laws  of  the  United  States,  are  in  posses- 
sion of  any  of  the  lands  affected  by  any  such  grant  and  hereby  resumed  by 
and  restored  to  the  United  States,  under  deed,  written  contract  with,  or 
license  from,  the  State  or  corporation  to  which  such  grant  was  made,  or  its 
assignees*  executed  prior  to  January  first,  eighteen  hundred  and  eighty- 
eight,  or  where  persons  may  have  settled  said  lands  with  bona  fide  intent  to 
secure  title  thereto  by  purchase  from  the  State  or  corporation  when  earned 
by  compliance  with  the  conditions  or  requirements  of  the  granting  acts  of 
Congress  they  shall  be  entitled  to  purchase  the  same  from  the  United  States, 
in  quantities  not  exceeding  three  hundred  and  twenty  acres  to  any  one  such 
person,  at  the  rate  of  one  dollar  and  twenty-five  cents  per  acre,  at  any  time 
within  two  years  from  the  passage  of  this  act,  and  on  making  said  payments 
to  receive  patents  therefor,  and  where  any  such  person  in  actual  possession 
of  any  such  lands  and  having  improved  the  same  prior  to  the  first  day  of 
January,  eighteen  hundred  and  ninety,  under  deed,  written  contract,  or 
license  as  aforesaid,  or  his  assignor,  has  made  partial  or  full  payments  to 
said  railroad  company  prior  to  said  date,  on  account  of  the  purchase  price 
of  said  lands  from  it,  on  proof  of  the  amount  of  such  payments  he  shall  be 
entitled  to  have  the  same,  to  the  extent  and  amount  of  one  dollar  and. 
twenty-five  cents  per  acre,  if  so  much  has  been  paid,  and  not  more,  credited 
to  him  on  account  of  and  as  part  of  the  purchase  price  herein  provided  to  be 
paid  the  United  States  for  said  lands,  or  such  persons  may  elect  to  abandon 
their  purchases  and  make  claim  on  said  lands  under  the  homestead  law  and 
as  provided  in  the  precediug  section  of  this  act :  Provided,  That  in  all  cases 
where  parties,  persons,  or  corporations,  with  the  permission  of  such  State  or 
corporation,  or  its  assignees,  are  in  the  possession  of  and  have  made  improve- 
ments upon  any  of  the  lands  hereby  resumed  and  restored,  and  are  not 
entitled  to  enter  the  same  under  the  provisions  of  this  act,  such  parties,  per- 
sons, or  corporations  shall  have  six  months  in  which  to  remove  any  growing 
erop,  and  within  which  time  they  shall  also  be  entitled  to  remove  all  build- 
ings and  other  movable  improvements  from  said  lands :  Provided  further, 
That  the  provisions  of  this  section  shall  not  apply  to  any  lands  situate  in  the 
State  of  Iowa  on  which  any  person  in  good  faith  has  made  or  asserted  the 
right  to  make  a  pre-emption  or  homestead  settlement:  And  provided 
further.  That  nothing  in  this  act  contained  shall  be  construed  as  limiting 
the  rights  granted  to  purchasers  or  settlers  by  **An  act  to  provide  for 
the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the  construction 
of  railroads  and  for  the  forfeiture  of  unearned  lands,  and  for  other  pur- 
poses," approved  March  third,  eighteen  hundred  and  eighty-seven,  or  as 
repealing,  altering,  or  amending  said  act,  nor  as  in  any  manner  affecting 
any  cause  of  action  existing  in  favor  of  any  purchaser  against  his  grantor 
for  breach  of  any  covenants  of  title.    [26  Stat.  L.  496.] 

The  time  limit  Used  by  this  section  was  extended  by  the  Act  of  Feb.  18,  1891,  ch. 
244,  infra,  p.  756;  the  Act  of  June  25,  1892,  ch.  133,  infra,  p.  767;  the  Act  of  Jan. 
31,  1893,  ch.  64,  infra,  p.  757;  the  Act  of  Dec.  12,  1893,  ch.  1,  infra,  p.  758;  and 
the  Act  of  Feb.  18,  1897,  ch.  260,  infra,  p.  762. 

« 

Possession. —  The  phrase  "are  in  poa-  Who    are    licensees. —  Where    a    party 

session  "  does  not  contemplate  an  actual  purchased  and  improved  land  granted  to 
settlement  in  the  case  of  licensees.  Pos-  a  railroad,  and  received  from  the  vendor 
session  hr  a  tenant  is  sufficient.  Wise-  company  a  postal  card  acknowledgins;  the 
man  v.  Eastman,  (1890)  21  Wash.  163,  receipt  of  the  application  to  purchase, 
67  Pm.  898.  stating  that  the  same  had   been   placed 
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on  file,  and  briefly  desoribing  the  char- 
acter of  settlement  or  improvement  neces- 
sary to  be  made  in  order  to  obtain  a  pref- 
erence right  of  purchase  from  the  com- 
pany, it  was  held  that  the  party  would, 
independently  of  any  rights  the  vendor 
might  have  had,  be  deemed  to  have  been 
a  licensee  of  the  company  within  the  above 
Act,  where  he  caused  the  land  to  be  fenced 
and  plowed,  and  cropped  it  for  several 
years  and  had  possession  thereof  by  a  ten- 
ant, it  further  appearing  by  a  resolution 
of  the  company  that  such  persons  would 
have  been  deemed  by  it  to  be  licensees,  if 
the  land  had  been  forfeited.  Wiseman  t?. 
Eastman,  (1899)  21  Wash.  163,  57  Pac. 
398. 

Separate  estate  of  husband. —  Where 
under  a  preference  right  given  to  a  party 
in  possession  of  lands  a  surviving  hus- 
band purchased  lands  which  had  been  for- 
feited, it  was  held  that  the  purchase  would 
give  him  a  separate  estate  in  the  lands, 


even  if  the  land  was  taken  posaession  of 
by. both  husband  and  wife  under  the  con- 
veyance from  the  railroad  company  dur- 
ing the  existence  of  the  community.  Car- 
ratt  !?.  Carratt,  (1903)  32  Wash.  617,  73 
Pac.  481. 

Federal  question — jurisdiction  of  United 
States  courts. —  Where  the  jurisdiction  of 
the  federal  court  was  invoked  on  the 
ground  that  a  federal  question  was  in- 
volved, where  a  bill  was  filed  against 
certain  parties  claiming  under  this  Act, 
but  in  the  complainant's  statement  of  his 
controversy  as  set  forth  in  the  bill,  it  did 
not  appear  that  the  dispute  arose  as  to 
the  meaning  of  the  homestead  laws  or  as 
to  this  Act,  the  court  held  that  the  trial 
of  the  question  involved  only  an  investi- 
gation of  the  facts  and  that  a  federal  court 
had  no  jurisdiction  of  the  case  made. 
Butler  V.  Shafer,  (C.  C.  Ore.  1895)  67 
Fed.   161. 


Sec.  6.  [Forfeited  lands  not  to  inure  to  the  benefit  of  original  grantees.] 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall  by 
reason  of  such  forfeiture  inure  to  the  benefit  of  any  State  or  corporation  to 
which  lands  may  have  been  granted  by  Congress,  except  as  herein  otherwise 
provided ;  nor  shall  this  act  be  construed  to  enlarge  the  area  of  land  origi- 
nally covered  by  any  such  grant,  or  to  confer  any  rifsjht  upon  any  State,  cor- 
poration or  person  to  lands  which  were  excepted  from  such  grant.  Nor  shall 
the  moiety  of  the  lands  granted  to  any  railroad  company  on  account  of  a 
main  and  a  branch  line  appertaining  to  uncompleted  road,  and  hereby  for- 
feited, within  the  conflicting  limits  of  the  grants  for  such  main  and  branch 
Unas,  when  but  one  of  such  lines  has  been  completed,  inure  by  virtue  of  the 
forfeiture  hereby  declared,  to  the  benefit  of  the  completed  line.  [26  Stat 
L,  498.] 


An  act  to  amend  an  act  entitled  an  act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads, 
and  for  other  purposes. 

[Act  of  Feb.  18, 1891,  cfc.  244,  26  Stat.  L.  764.] 

[Forfeited  railroad  lands  —  extension  of  time  limit  for  homestead 
entries  or  purchases.]  That  an  act  entitled  **  An  act  to  forfeit  certain  lands 
heretofore  granted  for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, and  for  other  purposes,"  approved  September  twenty-ninth,  eighteen 
hundred  and  ninety,  be,  and  the  same  is  hereby,  amended  so  that  the  period 
within  which  settlers,  purchasers,  and  others  under  the  provisions  of  said 
act  may  make  application  to  purchase  lands  forfeited  thereby  or  to  make  or 
move  to  perfect  any  homestead  entries  which  are  preserved  or  authorized 
under  said  act  when  such  period  begins  to  run  from  the  passage  of  the  act 
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shall  begin  to  run  from  the  date  of  the  promulgation  by  the  Commissioner 
of  the  General  Land  Office  of  the  instructions  to  the  officers  of  the  local  land 
offices,  for  their  direction  in  the  disposition  of  said  lands :  Provided,  That 
nothing  herein  shall  extend  any  time  or  enlarge  any  rights  given  by  said 
act  to  any  railroad  company.    [26  Stat.  L.  764,] 

The  Act  of  Sept.  29>  1S90,  ch«  1040,  mentioned  in  the  text,  is  given  supra,  p.  762. 


An  act  to  amend  an  act  entitled  "An  act  to  forfeit  certain  lands  hereto- 
fore granted  for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, and  for  other  purposes." 

[Act  of  June  25,  1892,  ch.  133,  27  Stat.  L.  59.] 

[Forfeited  railroad  lands  —  extension  of  time  to  purchase.]  That  sec- 
tion three  of  an  act  entitled  **An  act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for 
other  purposes,"  be,  and  the  same  is,  amended  so  as  to  extend  the  time 
within  which  persons  actually  residing  upon  lands  forfeited  by  said  act 
shall  be  permitted  to  purchase  the  same  in  the  quantities  and  upon  the  terms 
provided  in  said  section  at  any  time  within  three  years  from  the  passage  of 
said  act. .  [27  Stat  L.  59.] 

The  Act  referred  to  in  the  text  is  the  Act  of  Sept.  29,  1890,  ch.  1040.  Section  3  of 
that  Act  is  given  aupra,  p.  754.  • 


An  act  to  amend  an  act  entitled  ''An  act  to  forfeit  certain  lands  hereto- 
fore granted  for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, and  for  other  purposes. ' ' 

[Act  of  Jan.  31,  1893,  ch.  54,  27  Stat.  L.  427.] 

[Forfeited  railroad  lands  —  extension  of  time  to  purchase.]  That  sec- 
tion three  of  an  act  entitled  '*An  act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for 
other  purposes,"  be,  and  the  same  is,  amended  so  as  to  extend  the  time 
within  which  persons  entitled  to  purchase  lands  forfeited  by  said  act  upon 
the  line  of  the  Northern  Pacific  Railroad  Company  between  Wallula,  Wash- 
ington, and  Portland,  Oregon,  shall  be  permitted  to  purchase  the  same  in 
the  quantities  and  upon  the  terms  provided  in  said  section  to  January  first, 
eighteen  hundred  and  ninety-four.    [27  Stat.  L.  427.] 

The  Act  referred  to  in  the  text  is  the  Act  of  Sept.  29,  1890,  ch.  1040.  Section  3  of 
that  Act  is  given  supra,  p.  754. 
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An  act  to  amend  an  act  entitled  "An  act  to  forfeit  certain  lands  hereto- 
fore granted  for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, and  for  other  purposes/'  approved  September  twenty-ninth, 
eighteen  hundred  and  ninety,  and  the  several  Acts  amendatoiy 
thereof. 

[Act  of  Dec.  12,  1893,  cfc.  1,  28  Stat  L.  15.] 

[Forfeited  railroad  lands  —  extension  of  time  to  purchase.]  That  sec- 
tion three  of  an  act  entitled  **An  act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for 
other  purposes,' '  approved  September  twenty-ninth,  eighteen  hundred  and 
ninety,  and  the  several  Acts  amendatory  thereof,  be,  and  the  same  is, 
amended  so  as  to  extend  the  time  within  which  persons  entitled  to  pur- 
chase lands  forfeited  by  said  Act  shall  be  permitted  to  purchase  the  same, 
in  the  quantities  and  upon  the  terms  provided  in  said  section,  at  any  time 
prior  to  January  first,  eighteen  hundred  and  ninety-seven :  Provided,  That 
victual  residence  upon  the  lands  by  persons  claiming  the  right  to  purchase 
the  same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
vated, or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be 
permitted  to  purchase  two  or  more  tracts  of  such  lands  by  legal  subdivis- 
ions, whether  contiguous  or  not,  but  not  exceeding  three  hundred  and 
twenty  acres  in  the  aggregate.    [28  Stat.  L.  15,  29  Stc^.  L.  4.] 

This  Act  was  amended  to  read  as  above  by  the  Act  of  Jan.  23,  1896,  ch.  8,  29  St^t. 
L.  4.  The  amendment  consisted  in  the  addition  of  the  proviso  above  given,  and  the 
omission  of  the  proviso  in  the  Act  as  originaHy  enacted,  which  was  as  follows: 

"Provided,  That  nothing  herein  contained  shaU  be  so  construed  as  to  interfere 
with  any  adverse  claim  that  may  have  attached  to  the  lands  or  any  part  thereof." 

The  Act  referred  to  in  the  text  is  that  of  Sept.  29,  1890,  ch.  1040^  section  3  of 
which  is  given  supra,  p.  754. 


[Sec.  1.]  [Survey  of  railroad  land  grants  —  continuing  appropriation 
—  reimbursement  —  reports.]  ♦  ♦  ♦  For  the  survey  of  the  public  lands 
lying  within  the  limits  of  land  grants  made  by  Congress  to  aid  in  the  con- 
struction of  railroads,  and  the  selection  therein  of  such  lands  as  are  granted 
therefor,  to  enable  the  Secretary  of  the  Interior  to  earry  out  the  provisions 
of  section  one  of  the  Act  of  March  third,  eighteen  hundred  and  eighty- 
seven,  entitled  **An  Act  to  provide  for  the  adjustment  of  land  grants  made 
by  Congress  to  aid  in  the  construction  of  railroads,  and  for  the  forfeiture  of 
unearned  lands,  and  for  other  purposes,"  being  chapter  three  hundred  and 
seventy-six  of  volume  twenty-four  of  the  Statutes  at  Large,  page  five  hun- 
dred and  fifty-six,  the  sum  of  one  hundred  thousand  dollars  is  hereby  appro- 
priated and  made  a  continuing  appropriation  for  the  survey  of  lands  within 
the  limits  of  railroad  land  grants,  and  any  money  which  shall  be  expended 
of  such  appropriation  and  reimbursed  and  paid  into  the  Treasury  is  hereby 
reappropriatcd,  and  said  sum  shall  remain  a  continuing  appropriation,  and 
so  often  as  any  part  of  the  same  shall,  after  being  expended,  be  reimbursed 
by  any  railroad  company  as  hereinafter  provided,  the  same  shall  be  again 
available  for  the  purposes  aforesaid :  Provided,  That  any  portion  of  said 
sum  expended  for  surveying  such  lands  shall  be  reimbursed  by  the  respec- 
tive companies  or  parties  in  interest  for  whose  benefit  the  lands  are  granted, 
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according  to  the  provisions  of  the  Act  of  July  fifteenth,  eighteen  hundred 
and  seventy,  chapter  two  hundred  and  ninety-two,  volume  sixteen,  ^pages 
three  hundred  and  five  and  three  hundred  and  six,  and  Act  of  July  thirty- 
first,  eighteen  hundred  and  seventy-six,  chapter  two  hundred  and  forty-six 
of  volume  nineteen,  page  one  hundred  and  twenty-one  of  the  Statutes  at 
Large,  requiring  **  that  before  any  lands  granted  to  any  railroad  company 
shall  be  conveyed  to  such  company  or  any  persons  entitled  thereto  under 
any  of  the  Acts  incorporating  or  relating  to  said  company,  unless  said  com- 
pany is  excepted  by  law  from  the  payment  of  such  cost,  there  shall  first  be 
paid  into  the  Treasury  of  the  United  States  the  cost  of  surveying,  selecting, 
and  conveying  the  same  by  the  said  company  or  persons  in  interest'*  :  And 
provided  further,  That  whenever  there  shall  have  been  reimbursed  and  paid 
into  the  Treasury  of  the  United  States,  by  the  respective  companies  Or 
parties  in  interest,  any  part  of  said  appropriation  expended  for  surveys 
within  such  grants,  there  shall  be  immediately  available,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  an  amount  equal  to  the  amount 
so  reimbursed,  and  the  same  shall  be  available  for  the  survey  of  the  public 
lands  lying  within  the  limits  of  the  railroad  land  grants  made  by  Congress, 
until  all  of  said  lands  shall  have  been  surveyed :  Provided,  That  nothing 
herein  contained  shall  be  construed  tu  prevent  the  use,  within  the  limits  of 
any  railroad  land  grant  made  by  Congress,  of  any  part  of  any  regular 
appropriation  for  surveying  the  public  lands :  Provided,  That  no  part  of 
the  foregoing  money  shall  be  used  for  any  land  embraced  in  any  grant  to 
the  State  of  Florida :  And  provided  further,  That  the  provisions  of  law 
requiring  reimbursements  to  be  made  to  the  United  States  by  railroad  cor- 
porations claiming  such  grants,  shall  apply  equally  to  the  successors  of 
such  railroad  corporations  acquiring  title  to  their  lands  and  other  property, 
under  decree  of  foreclosure  of  any  mortgage  authorized  by  Congress.  This 
paragraph  shall  be  in  lieu  of  the  provision  in  the  sundry  civil  appropria- 
tion Act  approved  Augpist  eighteenth,  eighteen  hundred  and  ninety-four, 
providing  for  the  survey  of  such  lands,  and  the  Secretary  of  the  Interior 
shall  report  to  each  regular  session  of  Congress  what  has  been  done  under 
the  foregoing  provisions.    [38  Stat.  L.  937,] 

This  is  from  the  Sundry;  Civil  Appropriation  Act  of  March  2,  1895,  ch.  189.  It 
rapersedes  a  similar  provision  of  the  Appropriation  Act  of  Aug.  18,  1894,  ch.  301,  28 
Stat.  L.  395,  mentioned  in  the  concluding  clause.  The  Act  of  March  3,  1887,  ch.  376, 
mentioned  in  the  text,  is  given  supra,  p.  739. 


An  Act  To  provide  for  the  extension  of  the  time  within  which  suits  may  be 
brought  to  vacate  and  annul  land  patents,  and  for  other  purposes. 

[Act  of  March  2,  1896,  ch.  39,  29  Stat.  L.  42.] 

[Seo.  1.]  [Suits  to  annul  patents  erroneously  issued  under  railroad  or 
wagon  road  grants.]  That  suits  by  the  United  States  to  vacate  and  annul 
any  patent  to  lands  heretofore  erroneously  issued  under  a  railroad  or 
wagon  road  grant  shall  only  be  brought  within  five  years  from  the  pas- 
sage of  this  Act,  and  suits  to  vacate  and  annul  patents  hereafter  issued  shall 
only  be  brought  within  six  years  after  the  date  of  the  issuance  of  such 
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patents,  and  the  limitation  of  section  eight  of  chapter  five  hundred  and 
sixty-one  of  the  acts  of  the  second  session  of  the  Fifty-first  Congress  and 
amendments  thereto  is  extended  accordingly  as  to  the  patents  herein 
referred  to.  But  no  patent  to  any  lands  held  by  a  bona  fide  purchaser  shall 
be  vacated  or  annulled,  but  the  right  and  title  of  such  purchaser  is  hereby 
confirmed:  Provided,  That  no  suit  shall  be  brought  or  maintained,  nor 
shall  recovery  be  had  for  lands  or  the  value  thereof,  that  were  certified  or 
patented  in  lieu  of  other  lands  covered  by  a  grant  which  were  lost  or 
relinquished  by  the  grantee  in  consequence  of  the  failure  of  the  Govern- 
ment or  its  officers  to  withdraw  the  same  from  sale  or  entry.  [29  Stat.  L. 
42.] 

The  Act  to  which  the  text  refers,  is  the  Act  of  March  3,  1891,  ch.  561,  (  8,  infra,  p. 
869. 


The  reference  to  section  8,  ch.  561,  is 
lo  the  Act  of  March  3,  1891,  infra,  p.  869. 
U.  S.  i\  Norris,  (C.  C.  A.  8th  Cir.  1915) 
222  Fed.   14,   137  C.  C.  A.  552. 

Application  of  Act. — The  Act  was  one 
of  a  series  of  Acts  and  applies  only  to  the 
public  lands  of  the  United  States  sub- 
ject to  acquisition  under  the  laws  enacted 
for  the  disposition  of  the  public  domain. 
Northern  Pac.  R.  Co.  v.  U.  S.,  (1913)  227 
U.  S.  355,  33  S.  Ct.  368,  57  U.  S.  (L. 
ed.)   544. 

This  Act  confirmed  the  title  of  bona 
fide  purchasers  from  the  railroad  even 
at«  against  homestead  and  pre-emption  en- 
tries. No  exception  is  made  in  favor  of 
Pittlers  of  any  kind.  latt  Lumber  Co.  v. 
Faircloth,  (1913)  132  La.  906,  61  So. 
866. 

Validity  of  section. —  This  section  is 
not  invalid  as  creating  an  indebtedness 
by  a  retrospective  Act,  nor  as  condemn- 
ing the  companies  to  pay  a  d(^t  without 
a  hearing,  the  debt  having  been  created 
when  a  company  sold  land  to  which  it  had 
no  right  and  which  was  patented  to  it 
through  mistake,  and  a  recovery  being 
dependent  on  proof  of  such  facts  in  the 
suit.  Southern  Pac.  R.  Co.  v,  U.  S.,  (C. 
C.  A.  9th  Cir.  1904)  133  Fed.  651,  66 
C.  C.  A.  581. 

Bona  fide  purchasers. —  By  the  very 
terms  of  this  Act  no  patents  to  any  land 
held  by  a  bona  fide  purchaser  shall  be 
vacated  or  annulled,  out  the  right  and 
title  of  such  purchaser  is  hereby  con- 
firmed. Bodcaw  Lumber  Co.  v.  Bonnette, 
(1914)    135  La.  369,  65  So.  493. 

Original  grants  not  changed. —  This  Act 
does  not  purport  to  alter  or  repeal  the 
original  grants,  but  is  an  independent 
Act  passed  by  Congress  in  the  exercise 
of  its  constittuional  power  to  protect  the 
property  of  the  United  States,  and  its 
validity  is  not  dependent  on  any  reserva- 
tion of  the  power  of  repeal  in  the  orig- 
inal granting  Acts.  U.  S.  i\  Southern 
Pac.  R.  Co.,  (N.  D.  Cal.  1907)  157 
Fed.  96. 

Suits  to  annul  patent. —  This  Act, 
when  read  with  the  Act  of  March  3,  1891, 


ch.  561,  §  8,  infra,  p.  860,  puts  all 
patents,  whether  issued  in  pursuance  of 
railroad  grants  or  otherwise,  in  the  same 
category,  and  suits  by  the  government  to 
cancel  cannot  be  maintained  except  as 
thereby  provided.  A  suit  to  annul  pat- 
ents reaches  back  of  the  patents;  the 
purpose  being  to  forfeit  the  entire  grants, 
so  far  as  the  lands  are  held  by  the  rail- 
road company,  for  failure  to  observe  the 
condition  requiring  the  company  to  sell 
to  actual  settlers.  The  patents  are  only 
evidentiary  of  the  grant;  it  is  the  grant 
that  confers  title.  If  the  grant  is  ren- 
dered subject  to  forfeiture  for  want  of  the 
observance  of  a  condition  aubseqiient,  the 
breach  whereof  mav  have  occurred  later 
than  the  issuance  of  many  patents,  the 
forfeiture  should  not  be  defeated  because 
suits  were  not  instituted  to  annul  the 
patents  within  the  time  fixed  by  the  stat- 
ute. Should  the  grant  be  annulled,  the 
annulment  would  carry  with  it,  it  is  true, 
the  avoidance  of  the  patents.  Hut  the 
conditions  of  the  grant  must  be  read  into 
the  patents,  so  the  patents  cannot  stand 
in  the  way  of  the  enforcement  of  such 
conditions.  U.  S.  r.  Oregon,  etc.,  R.  Co., 
(C.  C.  Ore.  1911)  186  Fed.  861. 

Action  to  recover  price  of  land. —  Irre- 
spective of  the  Adjustment  Acts  of  ^larch 
3,  1887,  24  Stat.  L.  556,  ch.  376,  supra,  p. 
739,  and  this  Act,  the  federal  government 
has  the  right  to  sue  a  railroad  company 
to  recover  the  value  of  lands  erroneously 
patented  to  such  company,  and  sold  by  it 
to  persons  who  dealt  with  it  in  good  faith. 
Southern  Pac  R.  Co.  r.  U.  S.,  (190^) 
200  U.  S.  341,  26  S.  Ct.  296,  50  U.  8. 
(L.  ed.)   507. 

A  suit  by  the  United  States  brought  un- 
der this  Act  to  recover  from  a  railroad 
company  the  price  of  Iand»  erroneously 
patented  to  the  company  under  a  grant 
and  resumed  by  the  former  Act,  but  which 
had  in  the  meantime  been  sold  to  bona 
fide  purchasers  whose  titles  were  protected 
by  such  Acts,  is  within  the  cognizance  of 
a  court  of  equity,  where  the  sales  cover 
numerous  tracte  and  were  made  during  a 
series  of  years,  ani  the  bill  praye  for  a 
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discovery  and  accounting  with  respect 
thereto,  and  having  obtained  jurisdiction 
for  such  purpose,  the  court,  from  the  evi- 
dence so  obtained,  may  determine  the 
amount  due  the  complainant  and  render 
judgment  therefor.  U.  S.  v.  Southern  Pac. 
R.  Co.,  (N.  D.  Cal.  1907)  157  Fed.  96. 

The  suit  may  be  brought  against  the 
corporation  for  the  recovery  of  money 
only,  in  case  the  purchaser  has  been  found 
to  be  a  bona  fide  purchaser  upon  a  claim 
made  by  himself,  or  on  his  behalf,  to  the 
secretary  of  .the  interior.  Oregon,  etc.,  R. 
Ck).  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1906)  144 
Fed.  832,  75  C.  C.  A.  486. 

It  is  no  defense  to  an  action  to  recover 
such  price  that  aome.  of  the  lands  involved 
were  sold  by  the  company  for  less  than 
the  government  price,  where  it  received 
a  larger  average  price  for  the  land«,  taken 


aa  a  whole.  Southern  Pac.  R.  Co.  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1904)  133  Fed.  662,  66 
C.  C.  A.  560. 

Statutes  of  limitation  with  regard  to 
land  affect  the  rights  even  if  the  terms  are 
only  directed  against  the  remedy.  The 
Acts  of  March  3,  1891,  ch.  561,  §  8, 26  Stat. 
1099,  infray  p.  869,  and  this  statute,  pro- 
viding that  suits  to  vacate  and  annul  pat- 
ents theretofore  issued  shall  only  be 
brought  within  five  years  after  the  passage 
of  the  Acts,  apply  to  void  patents;  and, 
where  suit  has  not  been  brought  within 
the  prescribed  period,  the  patent  of  public 
lands,  whether  they  be  reserved  or  not, 
must  be  held  good  and  to  have  the  same 
effect  as  though  valid  in  the  first  place. 
Bodcaw  Lumber  Co.  c.  Bonnette,  (1914) 
135  La.  369,  05  So.  493. 


Sec.  2.  [Claims  of  bona  fide  purchasers,  how  established.}  That  if  any 
person  claiming  to  be  a  bona  fide  purchaser  of  any  lands  erroneously  pat- 
ented or  certified  shall  present  his  claim  to  the  Secretary  of  the  Interior 
prior  to  the  institution  of  a  suit  to  cancel  a  patent  or  certification,  and  if  it 
shall  appear  that  he  is  a  bona  fide  purchaser,  the  Secretary  of  the  Interior 
shall  request  that  suit  be  brought  in  such  case  against  the  patentee,  or  the 
coi*poration,  company,  person,  or  association  of  persons  for  whose  benefit 
the  certification  was  made.,  for  the  value  of  said  land,  which  in  no  case  shall 
be  more  than  the  minimum  Government  price  thereof,  and  the  title  of  such 
claimant  shall  stand  confirmed.  An  adverse  decision  by  the  Secretary  of  the 
Interior  on  the  bona  fides  of  such  claimant  shall  not  be  conclusive  of  his 
rights,  and  if  such  claimant,  or  one  claiming  to  be  a  bona  fide  purchaser,  but 
who  has  not  submitted  his  claim  to  the  Secretary  of  the  Interior,  is  made  a 
party  to  such  suit,  and  if  found  by  the  court  to  be  a  bona  fide  purchaser, 
the  court  shall  decree  a  confirmation  of  the  title,  and  shall  render  a  decree  in 
behalf  of  the  United  States  against  the  patentee,  corporation,  company, 
person,  or  association  of  persons  for  whose  benefit  the  certification  was  made 
for  the  value  of  the  land  as  hereinbefore  provided.  Any  bona  fide  pur- 
chaser of  lands  patented  or  certified  to  a  railroad  company,  and  who  is  not 
made  a  party  to  such  suit,  and  who  has  not  submitted  his  claim  to  the 
Secretary  of  the  Interior,  may  establish  his  right  as  such  bona  fide  pur- 
chaser in  any  United  States  court  having  jurisdiction  of  the  subject-matter, 
or  at  his  option,  as  prescribed  in  sections  three  and  four  of  chapter  three 
hundred  and  seventy-six  of  the  Acts  of  the  second  session  of  the  Forty-ninth 
Congress.     [29  Stat.  L.  43.] 

The  Act  here  referred  to  is  the  Act  of  March  3,  1887,  ch.  376,  §§  3,  4,  supra,  p.  743. 


Application  of  section  —  Homestead 
tntry. —  Whether  or  not  this  section  ap- 
plies to  a  patent  for  a  homestead  entry, 
commuted  to  a  cash  entry,  seems  to  admit 
of  s<Hne  doubt.  But  the  title  of  the  Act 
is  broad  enough  to  inchide  all  patents 
erroneously  or  fraudulently  issued  under 
sny  of  the  Acts  of  Conj^ress  and  would 
therefore  include  a  fraudulent  entry  under 


the  Homestead  Law.  U.  S.  v.  Norris,  (C. 
0.  A.  8th  Cir.  1915)  222  Fed.  14,  137  C. 
C.  A.  552;  U.  S.  V.  Pitan,  (D.  C.  S.  D. 
1915)  224  Fed.  604. 

Purpose  of  confirming  title. —  The  con- 
firmation of  title  in  the  good-faith  pur- 
chasers is  intended  to  right  the  wrongs 
done  such  purchasers  at  the  cost  of  the 
companies  responsible  therefor  to  the  ez« 
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tent  of  the  government  price  of  the  lands 
surrendered  by  the  United  States  for  that 
purpose.  It  does  not  ratify  the  wrong 
done  to  the  United  States,  but  provides 
relief  for  the  innocent  purchaser  against 
its  consequences  at  the  cost  of  the  wrong- 
doer. These  companies  will  not  be  heard 
in  a  court  of  equity  to  say :  "  We  did  not 
agree  to  pay  tor  these  lands.  We  took 
them  and  sold  them  without  right.  Your 
remedy  is  against  our  innocent  grantees 
to  get  back  what  we  had  no  right  to  con- 
vey. You  cannot  ratify  their  title  without 
condoning  our  wrong."  U.  S.  v.  Oregon, 
etc.,  R.  Co.,  (C.  C.  Ore.  1904)  133  Fed. 
953. 

Recovery. —  The  Act  indicates  the  pur- 
pose of  Congresa  that  as  to  lands  errone- 


ously or  fraudulently  patented,  for  whic'i 
nothing  has  been  received  by  the  govern- 
ment, it  shall  recover  only  the  minimum 
government  price  thereof  from  the  pat- 
entee, upon  tne  title  being  confirmed  in  a 
good  faith  purchaser  from  him.  U.  S.  r. 
Norris,  (C.  C.  A.  8th  Cir.  1915)  222  F«l. 
14,  137  C.  C.  A.  562;  U.  S.  r.  Pitan,  (D. 
C.  S.  D.  1915)  224  Fed,  604. 

Interest. —  Liability  for  interest  upon 
the  minimum  government  price  arises  at 
the  date  of  the  commencement  of  the  suit 
and  no  sooner.  Southern  Pac.  R.  Co.  c. 
U.  S.,  (1913)  228  U.  S.  618,  33  S.  Ct.  717, 
modifying  and  affirmUng  (C.  C.  A.  9th  Cir. 
1911)  57  U.  S.  (L.  ed.)  993,  186  Fed. 
737,  106  C.  C.  A.  607. 


Sec.  3.  [Claims  of  bona  flde  purchasers  —  investigation  before  suit.] 

That  if  at  any  time  prior  to  the  institution  of  suit  by  the  Attomey-Gteneral 
to  cancel  any  patent  or  certification  of  lands  erroneously  patented  or  certi- 
fied a  claim  or  statement  is  presented  to  the  Secretary  of  the  Interior  by  or 
on  behalf  of  any  person  or  persons,  corporation  or  corporations,  claiming 
that  such  person  or  persons,  corporation  or  corporations,  is  a  bona  fide  pur- 
chaser or  are  bona  fide  purchasers  of  any  patented  or  certified  land  by  deed 
or  contract,  or  otherwise,  from  or  through  the  original  patentee  or  corpora- 
tion to  which  patent  or  certification  was  issued,  no  suit  or  action  shall  be 
brought  to  cancel  or  annul  the  patent  or  certification  for  said  land  until 
such  claim  is  investigated  in  said  Department  of  the  Interior;  and  if  it  shall 
appear  that  such  person  or  corporation  is  a  bona  fide  purchaser  as  aforesaid, 
or  that  such  persons  or  corporations  are  such  bona  fide  purchasers,  then 
no  such  suit  shall  be  instituted  and  the  title  of  such  claimant  or  claimants 
shall  stand  confirmed ;  but  the  Secretary  of  the  Interior  shall  request  that 
suit  be  brought  in  such  case  against  the  patentee,  or  the  corporation,  com- 
pany, person,  or  association  of  persons  for  whose  benefit  the  patent  was 
issued  or  certification  was  made  for  the  value  of  the  land  as  hereinbefore 
specified.    [29  Stat  L.  43.] 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  forfeit  certain  lands  hereto- 
fore granted  for  the  purpose  of  aiding  in  the  construction  of  rail- 
roads, and  for  other  purposes/'  approved  September  twenty-ninth, 
eighteen  hundred  and  ninety,  and  the  several  acts  amendatory 
thereof. 

[Act  of  Feb.  18, 1897,  ch.  250,  29  Stat  L,  635.] 

[Forfeited  railroad  lands  —  extension  of  time  to  purchase.]  That  sec- 
tion three  of  an  Act  entitled  **An  Act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for 
other  purposes, ' '  approved  September  twenty-ninth,  eighteen  hundred  and 
ninety,  and  the  several  acts  amendatory  thereof,  be,  and  the  same  is. 
amended  so  as  to  extend  the  time  within  which  persons  entitled  to  purchase 
lands  forfeited  by  said  Act  shall  be  permitted  to  purchase  the  same,  in  the 
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quantities  and  upon  the  terms  provided  in  said  section  and  the  amendments 
thereto,  at  any  time  prior  to  January  first,  eighteen  hundred  and  ninety- 
nine  :  Provided,  That  nothing  herein  contained  shall  be  so  construed  as  to 
interfere  with  any  adverse  claim  that  may  have  attached  to  the  lands  or 
any  part  thereof.    [29  Stat.  L.  635,] 

The  Act  of  Sept.  29,  1890,  ch.  1040,  <  3,  mentioned  in  the  text,  is  given  supra,  p.  754^ 
and  the  various  amending  Acts  are  indicated  in  the  note  thereto. 


An  Aet  To  auth<Mrize  the  Oommissioaer  of  the  Oeneral  Land  Offioe  to  eause 

public  lands  to  be  surveyed  in  certain  cases. 

[Act  of  Feb.  27, 1899,  ch.  205,  30  Stat.  L.  892.] 

[Deposit  for  surveys  of  grants  to  railroads.]  That  when  any  railroad 
company  claiming  a  grant  of  land  under  any  Act  of  Congress,  desiring  to 
secure  the  survey  of  any  unsurveyed  lands  within  the  limits  of  its  grant, 
shall  file  an  application  therefor  in  writing  with  the  surveyor-general  of  the 
State  in  which  the  lands  sought  to  be  surveyed  are  situated,  and  deposit  in 
a  proper  United  States  depository  to  the  credit  of  the  United  States  a  sum 
sufficient  to  pay  for  such  survey  and  for  the  examination  thereof  pursuant 
to  law  and  the  rules  and  regulations  of  the  Department  of  the  Interior 
under  the  direction  of  the  Commissioner  of  the  General  Land  Office,  it  shall 
thereupon  be  the  duty  of  the  Commissioner  of  the  General  Land  Office,  or 
the  Director  of  the  Geological  Survey,  as  the  case  may  be,  to  cause  said 
lands  to  be  surveyed.  For  any  deposits  made  by  any  railroad  company 
hereunder,  certificates  shall  be  issued,  which  may  be  used  by  such  railroad 
company,  its  successors  or  assigns,  to  the  same  extent  as  cash  is  now 
allowed  in  payment  of  entries  of  public  lands  under  existing  law  and  regu- 
lations for  any  public  lands  of  the  United  States  in  the  States  where  the 
surveys  were  made,  or  for  any  survey  or  office  fees  due  the  United  States 
from  such  railroad  company  on  account  of  surveys  of  lands  within  its  grant. 
The  Secretary  of  the  Interior  shall  provide  such  rules  and  regulations  as 
may  be  necessary  for  carrying  out  the  foregoing  provisions.  [30  Stat.  L. 
892.] 


An  Act  For  the  relief  of  settlers  on  lands  granted  in  aid  of  the  construc- 
tion of  wagon  roads. 

[Act  of  July  1, 1902,  cJi.  1386,  32  Stat.  L.  733.] 

[Selief  of  settlers  on  wagon-road  grants.]  That  the  provision  of  the 
Act  of  June  twenty-second,  eighteen  hundred  and  seventy-four,  entitled 
"An  Act  for  the  relief  of  settlers  on  railroad  lands,*'  and  all  Acts  amenda- 
tory thereof  or  supplementary  thereto,  including  the  Act  approved  March 
third,  eighteen  hundred  and  eighty-seven,  entitled  "An  Act  to  provide  for 
the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the  construction 
of  railroads  and  for  the  forfeiture  of  unearned  lands,  and   for  other 
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purposes,"  as  modified  or  supplemented  by  the  Act  approved  March  second, 
eighteen  hundred  and  ninety-six,  entitled  **  An  Act  to  provide  for  the  exten- 
sion of  the  time  within  which  suits  may  be  brought  to  vacate  and  annul  land 
patents,  and  for  other  purposes, ' '  shall  apply  to  grants  of  land  iii  aid  of  the 
construction  of  wagon  roads.     [32  IStat.  L.  733.] 

The  Act  of  June  22,  1874,  ch.  400,  mentioned  in  the  text,  is  mven  stipia,  p.  732; 
the  Act  of  March  3,  1887,  ch.  376,  is  given  supra,  p.  739,  and  the  Act  of  ftiarch  2, 
1806,  ch.  39,  is  given  supra,  p.  759. 


An  Act  naking  an  appropriation  for  the  survey  of  public  lands  lying 
within  the  limits  of  land  grants,  to  provide  for  the  forfeiture  to  the 
United  States  of  unsurveyed  land  grants  to  railroads,  and  for  other 
purposes. 

[Act  of  June  25,  1910,  ch.  406,  36  8tai.  L.  834.] 

[Sec.  1.]  [Railroad  land  grants  —  deposits  for  cost  of  surveying,  etc., 
required  from  companies  —  Secretary  of  Interior  to  specify  amount,  etc. 
—  disbursements  of  deposits  —  repayment  of  excess.]    That  to  enable  the 
Secretary  of  the  Interior  to  complete  the  adjustment  of  land  grants  made 
by  Congress  to  aid  in  the  construction  of  railroads,  and*  to  subject  the  lands 
granted  to  taxation  by  States,  Territories,  and  municipal  authorities,  any 
railroad  corporation  required  by  law  to  pay  the  costs  of  surveying,  select- 
ing, or  c:.nveying  any  lands  granted  to  such  company  or  corporation,  or  for 
its  use  and  benefit,  by  any  Act  of  Congress,  shall  be,  and  is  hereby,  required, 
within  ninety  days  from  demand  by  the  Secretary  of  the  Interior,  to  deposit 
in  a  proper  United  States  depository  to  the  credit  of  the  United  States  a 
sum  sufficient  to  pay  the  cost  of  surveying,  selecting,  and  conveying  any  of 
the  unsurveyed  lands  granted  to  such  company,  or  for  its  use  and  benefit, 
under  any  act  of  Congress:    Provided  further,  That  the  Secretary  of  the 
Interior  shall  determine  and  specify  in  the  notice  or  demand  to  such  com- 
pany the  amount  of  the  required  deposit,  and  may,  in  his  discretion,  demand 
a  sum  sufficient  to  cover  the  cost  of  the  survey,  selection,  and  conveyance  of 
the  entire  area  granted  to  any  company,  or  for  its  use  and  benefit,  then 
unsurveyed,  or  for  such  townships  or  fractional  townships  as  he  may  pre- 
scribe and  designate  in  the  notice  or  demand  to  such  company,  as  afore- 
said :    And  provided  further,  That  the  amount  deposited  shall,  subject  to 
the  rules  and  regulations  of  the  Department  of  the  Interior,  under  the  direc- 
tion of  the  Commissioner  of  the  General  Land  Office,  be  disbursed  for  the 
surveying,  including  office  and  field  work,  selection,  and  conveyance  of 
the  lands  granted  and  designated  in  the  notice  of  the  Secretary  of  the 
Interior,  as  aforesaid :    And  provided  further.  That  in  the  event  the  money 
deposited  by  any  railroad  corporation  under  the  provisions  of  this  act 
shall  exceed  the  cost  of  said  surveys,  the  said  excess  thereof  shall  be  repaid 
to  the  corporations  so  depositing  the  same,  or  to  its  assigns.     [36  Stat. 
L.  834.] 

Amount  of  deposit  for  survey. —  Under  necessary  to  pay  the  cost  of  survey  Ing. 

this  Act  it  is  made  the  duty  of  the  sec-  selecting   and   conveying    railroad    lands, 

rotary  of  the  interior   to  determine   the  The  Act  not  only  clothes  him  with  juris- 

amount  which,  in  his  judgment,  wUl  be  diction  to  determine  this  question,  but  it 
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impofles  upon  him  tlie  positive  duty  of  posit  for  the  survey,  unless  arbitrary  or 

malung  demand  upon  the  particular  com-  capricious,  is  not  subject  to  review  by  the 

Eany  affected.     Santa  Fe-Fac.  R.  Co.  v.  courts,  even  though  he  requires  the  rail- 

•ane,  (1915)  43  App.  Cas.  (D.  C.)  4ft7.  road  company  to  pay  the  entire  cost  of  the 

And  the  decision  of  the  secretary  of  the  survey.     Santa   Fe-Pac.   R.   Co.   v.  Lane, 

interior  in  fixing  the  amount  of  the  de-  (1915)  43  App.  Cas.  (D.  C.)  497. 

Sec.  2.  [Forfeiture  of  grant  on  failure  to  make  deposit  —  proceedings.] 

That  if  any  railroad  corporation  required  by  law  to  pay  the  costs  of  sur- 
veying, selecting,  or  conveying  any  lands  granted  to  such  corporation,  or 
for  its  use  and  benefit,  by  any  Act  of  Congress,  shall,  for  ninety  days  from 
notice  or  demand  by  the  Secretary  of  the  Interior,  as  provided  in  this  Act, 
neglect  or  refuse  to  deposit  an  amount  sufficient  to  meet  the  expense  of  sur- 
veying, selecting,  and  conveying  the  unsurveyed  lands  granted  to 'such 
company,  or  for  its  use  and  benefit,  by  any  Act  of  Congress,  and  designated 
in  the  notice  or  demand  by  the  Secretary  of  the  Interior,  as  aforesaid,  the 
rights,  title,  and  interests  of  such  company,  and  all  those  claiming  by, 
through,  or  under  it,  in  and  to  the  unsurveyed  lands  designated  in  the 
notice  of  the  Secretary,  as  aforesaid,  shall  cease  and  forfeit  to  the  United 
States;  and  the  Secretary  of  the  Interior  shall  notify  the  Attorney-General, 
who  shall  at  once  commence  proceedings  to  declare  the  forfeiture  and  to 
restore  the  lands  forfeited  to  the  public  domain.    [36  Stat,  L.  834,] 

Sec.  3.  [Public  surveys,  etc.,  not  affected  —  surveyed  lands  subject  to 
taxation,  etc.]  That  this  Act  shall  not  affect  the  right  of  the  Secretary  of 
the  Interior  to  cause  the  public  surveys  to  be  extended  over  any  lands 
granted  to  any  railroad  or  corporation  by  any  Act  of  Congress  in  the  man- 
ner now  otherwise  provided  by  law,  nor  shall  any  claim,  right,  interest,  or 
demand  of  the  Government  of  the  United  States  be  waived  or  annulled  by 
the  provisions  hereof:  Provided,  That  all  granted  lands  surveyed  under 
the  provisions  of  this  Act  shall  be  subject  to  taxation  by  States,  Territories, 
and  municipal  authorities,  and  the  right  of  the  Government  to  reimburse 
itself  for  the  survey,  selection,  and  conveyance  of  such  lands  otherwise 
provided  by  law  shall  remain  in  full  force  and  effect.    [36  Stat,  L.  834.] 

Sec.  4.  [Regulations.]  That  the  Secretary  of  the  Interior  shall  pre- 
scribe such  rules  and  regulations  as  will  be  necessary  to  the  carrying  out  of 
the  foregoing  provisions.    [36  Stat,  L.  835.] 


XVL  BESEBVATIONS  AND  GRANTS  FOR  PUBLIC  PURPOSES  — 

SCHOOL  LANDS 

Sec.  2275.  [Settlements  before  survey  on  sections  16  or  36,  deficiencies 
thereof.]  Where  settlements  with  a  view  to  pre-emption  or  homestead  have 
been,  or  shall  hereafter  be  made,  before  the  survey  of  the  lands  in  the  field, 
which  are  found  to  have  been  made  on  sections  sixteen  or  thirty-six,  those 
sections  shall  be  subject  to  the  claims  of  such  settlers;  and  if  such  sections, 
or  either  of  them,  have  been  or  shall  be  granted,  reserved,  or  pledged  for  the 
use  of  schools  or  colleges  in  the  State  or  Territory  in  which  they  lie,  other 
lands  of  equal  acreage  are  hereby  appropriated  and  granted,  and  may  be 
iselected  by  said  State  or  Territory,  in  lieu  of  such  as  may  be  thus  taken  by 
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pre-emption  of  homestead  settlers.  And  other  lands  of  equal  acreage  are 
also  hereby  appropriated  and  granted,  and  may  be  selected  by  said  State 
or  Territory  where  sections  sixteen  or  thirty-six  are  mineral  land,  or  are 
included  within  any  Indian,  military,  or  other  reservation,  or  are  otlier- 
wise  disposed  of  by  the  United  States:  Provided,  Where  any  State  is 
entitled  to  said  sections  sixteen  and  thirty-six,  or  where  said  sections  are 
reserved  to  any  Territory,  notwithstanding  the  same  may  be  mineral  land 
or  embraced  within  a  military,  Indian,  or  other  reservation,  the  selection  of 
such  lands  in  lieu  thereof  by  said  State  or  Territory  shall  be  a  waiver  of 
its  right  to  said  sections.  And  other  lands  of  equal  acreage  are  also  hereby 
appropriated  and  granted,  and  may  be  selected  by  said  State  or  Territory 
to  compensate  deficiencies  for  school  purposes,  where  sections  sixteen  or 
thirty-six  are  fractional  in  quantity,  or  where  one  or  both  are  wanting 
by.  reason  of  the  township  being  fractional,  or  from  any  natural  cause 
whatever.  And  it  shall  be  the  duty  of  the  Secretary  of  the  Interior,  without 
awaiting  the  extension  of  the  public  surveys,  to  ascertain  and  determine, 
by  protraction  or  otherwise,  the  number  of  townships  that  will  be  included 
within  such  Indian,  military,  or  other  reservations,  and  thereupon  the 
State  or  Territory  shall  be  entitled  to  select  indemnity  lands  to  the  extent 
of  two  sections  for  each  of  said  townships,  in  lieu  of  sections  sixteen  and 
thirty-six  therein ;  but  such  selections  may  not  be  made  within  the  bound- 
aries of  said  reservations:  Provided,  however.  That  nothing  herein  con- 
tained shall  prevent  any  State  or  Territory  from  awaiting  the  extinguish- 
ment of  any  such  military,  Indian,  or  other  reservation  and  the  restoration 
of  the  lands  therein  embraced  to  the  public  domain  and  then  taking  the 
sections  sixteen  and  thirty-six  in  place  therein ;  but  nothing  in  this  proviso 
shall  be  construed  as  conferring  any  right  not  now  existing.    [JB.  8,] 

This  section  was  amended  to  read  as  above  by  Act  of  Feb.  28,  1891,  ch.  384,  26  Stat. 
L.  796. 

The  section  originaUy  read  as  follows: 

"  Sec.  2275.  Where  settlements,  with  a  view  to  pre-emption,  have  been  made  before 
the  survey  of  the  lands  in  the  field,  which  are  found  to  have  been  made  on  sections 
sixteen  or  thirty-six,  those  sections  shall  be  subject  to  the  pre-emption  claim  of  such 
settler;  and  if  they,  or  cither  of  them,  have  been  or  shall  be  reserved  or  pledged  for 
the  use  of  schools  or  colleges  in  the  State  or  Territory  in  which  the  lands  lie,  other 
lands  of  like  quantity  are  appropriated  in  lieu  of  such  as  may  be  patented  by  pre- 
emptors;  and  other  lands  are  also  appropriated  to  compensate  deficiencies  for  school 
purposes,  where  sections  sixteen  or  thirty-six  are  fractional  iii  quantity,  or  where  one 
or  both  are  wanting  by  reason  of  the  township  being  fractional,  or  from  any  natural 
cause  whatever."    Act  of  Feb.  26,  1859,  ch.  58,  11  Stat.  L.  385. 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  661,  §  4, 
attpra,  p.  535. 


Object  of  Act. —  This  Act  is  based  upon 
the  idea  that  as  soon  as  a  valid  legal  sur- 
vey has  been  made  in  the  field  of  lands  of 
the  United  States,  they  are  to  all  intents 
and  purposes  surveyed  lands  and  are  to  be 
treated  as  such.  Oakley  v.  Stuart,  ( 1878 ) 
52  Cal.  521. 

This  statute  imposes  no  limitation  upon 
the  authority  of  (Congress  to  dispose  of 
the  lands  before  title  passed  to  the  state; 
and  if  title  passes  upon  survey,  it  must 
be  upon  a  survey  duly  completed  accord- 
ing to  the  author ize<l  regulations  of  the 
Department.  U.  S.  v.  Morrison,  (1916) 
240  U.  S.  192,  36:  S.  Ct.  320,  60  U.  S.  (L. 
ed.)  599. 


Statute   of  general  application. —  This 

statute  is  general  in  its  terms  and  was 
intended  to  be  applicable  alike  to  all 
states  and  territories  receiving  grants  of 
school  lands.  Consequently  it  £)lToW8  that 
the  state  of  California  is  entitled  to  make 
a  selection  for  land  lost  to  the  state,  pro- 
vided it  is  sufficiently  established  that  the 
land  lost  is  of  a  mineral  character.  Jc^m- 
ston  v.  Morris,  (C.  C.  A.  9th  Cir.  1896) 
72  Fed.  890,  44  U.  S.  App.  303,  19  a  0.  A. 
229. 

When  title  veata. —  This  section  elearly 
shows  that  it  was  the  intention  of  Con- 
gress that  title  should  not  vest  in  the 
territory    or    state    before    the    aorvey. 
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'*When  a  person  settles  on  the  public 
lands  with  a  view  to  pre-emption,  this 
section  gives  him  a  right  to  the  patent^ 
notwithstanding  the  land  turns  out,  when 
surveyed,  to  be  section  16  or  96,  or  a  part 
thereof.  The  title  and  the  right  to  dis- 
pose thereof  is  regarded  aa  in  the  United 
States  till  the  survey.  If  not,  why  trans- 
fer it  by  patent  to  the  pre-empt  or  ?  Those 
sections,  or  their  equivalent  in  other 
lands,  are  regarded  as  pledged  for  school 
purposes.  The  language  of  the  law  is  '  re- 
served or  pledged.'  The  term  *  reserved ' 
is  r^^rded  as  synonymous  in  meaning 
with  *  pledged.'"  Ferry  r.  Street,  (18&6) 
4  Utah  521,  7  Pac.  712,  11  Pac.  571,  dis- 
missed (1S86)  119  U.  8.  386,  7  S.  Gt.  231, 
30  U.  S.  (L.  ed.)  439. 

The  title  to  lands  selected  under  this 
statute  does  not  vest  in  a  state  by  a  mere 
selection  of  the  land.  Any  selection  by  a 
state  is  ineffectual  to  transfer  title  from 
the  United  States  to  the  state,  at  least  until 
such  selection  is  approved  by  the  secretary 
of  the  interior,  if  not  until  the  certifi- 
cation of  such  land  to  the  state.  Baker  v, 
Jamison,  (1893)  54  Minn.  17,  55  N.  W. 
749. 

When  lands  withdrawn  from  private 
entry. —  When  a  selection  of  substituted 
lan<^  has  been  made,  and  that  selection 
approved  by  the  secretary  of  the  interior, 
the  land  is  no  longer  subject  to  private 
entry.  And  while  the  land  remains  sub- 
ject to  such  selection  and  approval  no  indi- 
vidual can  come  in  and  question  its  valid- 
itv.  Johanson  1?.  Washington,  (1903)  190 
V.  S.  179,  23  S.  Ct.  825.  47  U.  S.  (L.  ed.) 
1008,  affirming  (1901)  2ff  Wash.  668,  67 
Pac.  401. 

Settlement  is  made  the  initiatory  step 
by  the  laws  of  Congress  to  secure  to  a 
party  the  right  of  pre-emption.  U.  S.  v. 
Union  Pac.  R.  Co.,  (C.  C.  Kan.  1894)  61 
Fed.  143,  affirmed  (C.  C.  A.  8th  Cir.  1896) 
67  Fed.  974,  32  U.  S.  App.  320,  15  C.  C. 
A.  122. 

Necessity  for  entry  in  land  office. — A 
claim  of  pre-emption  is  fatally  defective 
where  the  grantees  of  the  claimant  failed 
to  make  or  file  an  actual  entry  in  the 
proper  land  office.  Gonzales  t*.  French, 
( 189ff)  164  U.  8.  338,  17  8.  Ct  102,  41  U. 
8.  (L.  ed.)  458,  affirming  (1893)  4  Aris. 
77,  33  Pac.  501. 

BesponsibiUty  of  officer  receiving  proof 
of  entry. —  Where  an  entryman  who  goes 
to  the  public  land  office  for  the  purpose  of 
obtaining  public  land  is  required  by  the 
receiver  to  pay  the  purchase  price  of  the 
land  before  allowing  his  proofs  of  entry 
to  be  filed,  the  receiver  accepts  the  money 
as  a  public  officer  of  the  United  States, 
and  not  as  the  agent  of  the  entryman ;  and 
the  payment  is  to  be  regarded  as  one  of 
-  public  money  made  to  the  government 
within  the  meaning  of  the  law  and  of  the 
bond  ^ivea  by  the  receiver  for  the  faith- 
ful discharge  of  the  duties  uf  his  office. 


Smith  V.  U.  S.,  (1898)  170  U.  S.  372,  1« 
8.  Ct.  626,  42  U.  S.   (L.  ed.)   1074. 

No  indemnity  for  swamp  land. —  It 
seems  that  this  statute  does  not  authorize 
selections  by  the  state  in  lieu  of  swamp 
lands  lost  from  a  school  land  grant,  for 
that  would  be  giving  to  the  state  an  ii - 
demnity  for  a  class  of  lands  already 
donated  to  the  state,  and  the  principle 
upon  which  indemnity  is  given  is  for  n 
deficiency  and  not  for .  that  which  the 
state  has  already  received.  Johnston  t*. 
Morris,  (C.  C.  A.  9th  Cir.  1896)  72 
Fed.  890,  44  U.  8.  App.  303,  19  C.  C.  A. 
229. 

Exchange  of  state  and  federal  lands  not 
authorised. —  This  section  does  not  author- 
ize any  exchange  of  lands  between  the 
federal  and  state  governments,  but  only 
an  indemnification  of  the  state  for  the  loss 
of  lands  to  which  it  was  entitled.  Thus  a 
state  has  no  right  to  select  other  lands 
of  equal  acreage  with  the  school  sections 
where  such  sections,  after  the  state  had 
acquired  title  thereto  by  survey  in  the 
field,  are  included  within  the  bounds  of  * 
forest  reservation.  Hibberd  r.  Slack,  (S. 
D.  Oal.  1897)  84  Fed.  571. 

lUght  to  selected  lands  bm  against  Cen- 
tral Pacific  railroad  grant. —  Certain  lands 
within  the  ten-mile  limits  of  the  Central 
Pacific  railroad,  being  part  of  odd-num- 
bered sections  granted  thereto  by  the  Act 
of  July  1,  1862,  chapter  120,  were,  under 
section  7  of  that  Act,  ordered  to  be  drawn, 
and  this  order  was  received  at  the  office 
at  San  Francisco  on  the  30th  of  January, 
1865.  The  map  showing  definite  location 
of  line  of  said  road  was  filed  in  the  gen- 
eral land  office  Feb.  13,  1873,  and  on  May 

12,  1874,  said  lands  were  selected  by  the 
railroad  company  as  inuring  to  it  under 
said  grant.  But  the  same  lands  were 
selected  by  the  state  of  California  June 

13,  1865,  as  indemnity  for  deficiency  of 
school  lands  granted  by  Acts  of  March  3, 
1853,  and  Feb.  26,  1859,  and  a  list  thereof 
was  certified  and  approved  to  the  state 
Sept.  8,  1870.  The  railroad  company  ap- 
plied for  patents  for  these  lands.  The 
Secretary  of  the  Interior  was  advised  that 
he  was  not  authorised  by  the  general  laws 
or  the  provisions  of  the  Act  of  July  1, 
18ft2,  to  issue  such  patents  to  the  com- 
pany.    (1882)   17  Op.  Atty.-Gen.  406. 

Land  within  reservation. —  Land  is 
within  a  reservation  under  this  section, 
where  it  has  been  withdrawn  by  the  Sec- 
retary of  the  Interior  "  pendmg  deter- 
mination as  to  the  advisability  of  includ- 
ing the  same  within  a  forest  reservation." 
Alberger  f.  Kingsbury,  (1907)  6  Cal.  App. 
93,  91  Pac.  674. 

The  title  of  the  state  is  not  a  mere  pas- 
sive trust,  which  the  statute  of  uses  would 
execute,  thereby  placing  the  legal  title  in 
the  inhabitants  of  the  township,  but  the 
state  is  a  purehaser  for  valuable  con- 
sideration, with  full  power  to  sell  or  lease 


768  8  FED.  STAT.  ANN.  (2d  Ed.) 

m 

the  school  lands  for  the  use  of  schools,  as  Cited. —  This    section    is   considered    in 

the  legislature  might  provide  and  as  might  Buena  Vista  Land,  etc.,  Co.  i?.  Honolulu 

be  considered  most  beneficial  for  the  pub-  Oil  Co.,  (1913)  158  Cal.  71,  134  Pae.  1154, 

lie.    Black  v.  Chicago,  etc.,  R.  Co.,  ( 1909)  and    Deseret   Watei*,   etc.,   Co.    v.   State, 

237  m.  500,  86  N.  E.  10^5.  (1914)  167  Cal.  147,  138  Pac.  981. 

Sec.  2276.  [Selections  to  supply  d^ciencies  of  school  lands.]    That 

the  lands  appropriated  by  the  preceding  section  shall  be  selected  from  any 
unappropriated,  surveyed  public  lands,  not  mineral  in  character,  within 
the  State  or  Territory  where  such  losses  or  deficiencies  of  school  sections 
occur ;  and  where  the  selections  are  to  compensate  for  deficiencies  of  school 
lands  in  fractional  townships,  such  selections  shall  be  made  in  accordance 
with  the  following  principles  of  adjustment,  to  wit:  For  each  township, 
or  fractional  township,  containing  a  greater  quantity  of  land  than  three- 
quarters  of  an  entire  township,  one  section ;  for  a  fractional  township,  con- 
taining a  greater  quantity  of  land  than  one-half,  and  not  more  than 
three-quarters  of  a  township,  three-quarters  of  a  section ;  for  a  fractional 
township,  containing  a  greater  quantity  of  land  than  one  quarter,  and  not 
more  than  one  half  of  a  township,  one-half  section;  and  for  a  fractional 
township  containing  a  greater  quantity  of  land  than  one  entire  section, 
and  not  more  than  one-quarter  of  a  township  one-quarter  section  of  land : 
Provided,  That  the  States  or  Territories  which  are,  or  shall  be  entitled  to 
both  the  sixteenth  and  thirty-sixth  sections  in  place,  shall  have  the  right 
to  select  double  the  amounts  named,  to  compensate  for  deficiencies  of  school 
land  in  fractional  townships.    [B.  8,] 

This  section  was  amended  to  read  as  above  by  the  Act  of  Feb.  28,  1891,  ch.  384,  26 
Stat.  L.  797. 

The 'section  originally  read  as  follows: 

"  Sec.  2276.  The  lands  appropriated  by  the  preceding  section  shall  be  selected,  within 
the  same  land-district,  in  accordance  with  the  following  principles  of  adjustment,  to 
wit:  For  each  township,  or  fractional  township,  containing  a  greater  quantity  of 
land  than  three-quarters  of  an  entire  township,  one  section;  for  a  fractional  township, 
containing  a  greater  quantity  of  land  than  one-half,  and  not  more  than  three-quarters, 
of  a  township,  three-quarters  of  a  section;  for  a  fractional  township,  containing  a 
greater  quantity  of  land  than  one-quarter,  and  not  more  than  one-half,  of  a  township, 
one-half  section;  and  for  a  fractional  township,  containing  a  greater  quantity  of  land 
than  one  entire  section,  and  not  more  than  one-quarter  of  a  township,  one-quarter  sec- 
tion of  land."  Act  of  Feb.  26,  1869, *ch.  68,  11  Stat.  L.  385;  Act  of  May  20,  1826,  ch. 
83,  4  Stat.  L.  179. 

R.  S.  sec.  1946  and  R.  S.  sec.  1947  reserved  sections  numbered  16  and  36  in  each 
township  of.  the  Territories  of  New  Mexico,  Utah,  Colorado,  Dakota,  Arizona,  Idaho, 
Montana,  Wyoming  and  Washington  for  the  purpose  of  being  applied  to  school  pur- 
poses. Similar  reservations  in  the  Territory  of  New  Mexico  were  made  by  the  Act  of 
Jan.  21,  1898,  ch.  489,  j|  1,  30  Stat.  L.  484.  Similar  reservations  in  the  Territory  of 
Oklahoma  were  made  by  the  Act  of  Jan.  18,  1897,  ch.  62,  §  4,  29  Stat.  L.  490,  and  the 
Act  of  May  2,  1890,  ch.  182,  S  18,  26  Stat.  L.  89. 

The  Acts  admitting  into  the  Union  states  formed  from  these  and  other  territories, 
granted  these  sections,  or  other  lands  equivalent  thereto  to  the  states  for  the  support 
of  common  schools.    These  Acts  were  as  follows: 

Arizona:  Act  of  June  20,  1910,  ch.  310,  §  24,  36  Stat.  L.  672,  granting  sections  2 
and  32  in  addition  to  the  previous! v  granted  sections  16  and  36. 

Colorado:     Act  of  March  3,  1876*,  $  7,  18  Stat.  L.  475. 

Idaho:    Act  of  July  3,  1890,  ch.  666,  §§  4^13,  26  Stat.  L.  215-217. 

Missouri:  By  the  Act  of  June  22,  1874,  ch.  422,  18  Stat.  L.  202,  the  State  of  Mis- 
souri was  granted  land  for  all  fractional  townships  in  support  of  common  schools. 

Montana:  Act  of  Feb.  22,  1889,  ch.  180,  Hi  10-18,  25  Stat.  L.  679-681.  The  State 
of  Montana  was  authorized  to  reconvey  to  the  United  States  certain  lands  selected  and 
certified  to  said  state  under  the  provisions  of  the  previously  cited  Act  admitting  it 
into  the  Union,  and  to  select  other  lands  in  lieu  thereof,  by  the  Act  of  April  28,  1906, 
ch.  2068,  34  Stat.  L.  150. 
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Jfew  Mexico:  Act  of  June  20,  1910,  ch.  310,  §  6,  36  Stat.  L.  561,  granting  sectioni 
2  and  32  in  addition  to  the  previously  granted  sections  16  and  36. 

tforth  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  S§  10-18,  25  Stat.  L.  679-681. 

Oklahoma:    Act  of  June  16,  190ft,  ch.  3336,  §§  7-10,  ^4  Stat.  L.  272-274. 

South  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  ft§  10-18,  25  Stat.  L.  679-681. 

Utah:  Act  of  July  16,  1894,  ch.  138,  |  6,  28  Stat.  L.  109,  which  reserved  sections 
numbered  2,  16,  32,  and  36  of  every  township. 

Washington:    Act  of  Feb.  22,  1889,  ch.  180,  §§  10-18,  25  Stat.  L.  679,  681. 

Wyoming:  Act  of  July  10,  1890,  ch.  664,  |§  4r-13,  26  Stat.  L.  222-224.  The  State 
of  Wyoming  was  authorized  to  reconvey  to  the  IJnited  States  lands  selected  and 
certified  to  said  state  under  the  provisions  of  the  previously  cited  Act  admitting  it 
into  the  Union,  and  to  select  other  lands  in  lieu  thereof,  by  the  Act  of  March  31, 
1906,  ch.  1354,  34  Stat.  L.  92,  and  the  Act  of  April  12,  1910,  ch.  154,  36  Stat.  L-  295. 

Subsequent  Acts  provided  for  the  selection  by  and  grant  to  various  states  of  indem- 
nity lands  in  lieu  of  said  previously  granted  numbered  sections,  where  the  latter  had 
been  sold  or  otherwise  disposed  of,  or  found  to  be  not  of  the  proper  character  for  the 
purposes  for  which  they  were  reserved.  By  a  provision  of  the  Act  of  March  2,  1895, 
ch.  188,  §  1,  28  Stat.  L.  899,  infra,  p.  780,  such  indemnity  school  lands  or  lands  for 
educational  purposes  may  be  selected  from  the  surplus  land  of  any  Indian  reservation 
purchased  by  the  United  States  in  the  state  or  territory.  The  Acts  authorizing  the 
selection  of  lands  by  the  various  states  are  as  follows: 

Ariasona:     Act  of  June  20,  1910,  ch.  310,  S  24,  36  Stat.  L.  572. 

CaUfomia:    The  Booth  Act  of  March  1,  1877,  ch.  81,  19  Stat.  L.  267. 

Colorado:     Act  of  April  2,  1884,  ch.  20,  {  1,  23  Stat.  L.  10. 

Nevada :     Act  of  June  16,  1880,  ch.  246,  21  Stat.  L.  287. 

New  Mewico:     Act  of  June  20,  1910,  ch.  310,  fi  6,  36  Stat.  L.  661. 

Washinglon:  By  the  Act  of  Dec.  18,  1902.  ch.  5,  32  Stat.  L.  756,  it  was  provided 
that  lands  appropriated  by  the  state  of  Washington  in  lieu  of  school  lands,  should  be 
deemed  and  taken  to  have  been  granted  to  said  state  by  the  Act  of  Feb.  22,  1889,  ch. 
180,  S  10  et  aeq,,  25  Stat.  L.  679. 

Wyoming:  Act  of  Aug.  9.  18S8,  ch.  819,  $  6,  26  Stat.  L.  393;  Act  of  July  10,  1890, 
ch.  664,  I  4,  26  Stat.  L.  222. 

Authority  was  given  to  various  states  to  sell  or  lease  the  lands  so  reserved  or 
granted  to  them,  the  proceeds  to  constitute  a  permanent  school  fund,  by  the  following 
Acts: 

Arizona:  Act  of  April  7,  1896,  ch.  96,  29  Stat.  L.  90;  Act  of  June  20,  1910,  ch.  310, 
if  26-28,  36  Stat.  L.  573-574. 

Arkansas:    Act  of  June  12,  1884,  ch.  79,  23  Stat.  L.  41. 

Colorado:     Act  of  March  3,  1875,  ch.  139,  §  14,  18  Stat.  L.  476. 

Idaho:     Act  of  July  3,  1890,  ch.  656,  §  5,  26  Stat.  L.  216. 

lUmois:    Act  of  June  12,  1884,  ch.  79,  23  Stat.  L.  41. 

Louisiana:    Act  of  June  12,  1884,  ch.  79,  23  Stat.  L.  41. 

Montana:    Act  of  Feb.  22,  1889.  ch.  180,  S  11,  25  Stat.  L.  679. 

Nevada:     Act  of  June  16,  1880,  ch.  245,  §  3,  21  Stat.  L.  288. 

Neu>  Mewico:  Act  of  June  21,  1898,  ch.  489,  §  10,  30  Stat.  L.  486,  amended  by  the 
Act  of  June  26,  1906,  ch.  3537,  34  Stat.  L.  460;  Act  of  June  20,  1910,  ch.  310,  Si  8-10, 
36  SUt.  L.  663. 

North  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  S  11,  25  Stat.  L.  679. 

Oklahoma:  Act  of  March  3,  1891,  ch.  543,  Si  36,  38,  26  Stat.  L.  1043,  1044;  Aet  of 
May  4,  1894,  ch.  68,  28  Stat.  L.  71;  Act  of  June  16,  1906,  ch.  3336,  ii  8-10,  34  Stat.  L. 
273-274. 

Bowth  Dakota:    Act  of  Feb.  22,  1889,  ch.  180,  S  11,  25  Stat.  L.  679. 

Tennessee:    Act  of  June  12,  1884,  ch.  79,  23  Stat.  L.  41. 

Utah:     Act  of  July  16.  1894,  ch.  138,  S  10.  28  Stat.  L.  110. 

Washington:     Act  of  Feb.  22,  1889,  ch.  180,  $  11,  25  Stat.  L.  679. 

WyomMig:  Act  of  Aug.  9,  1888.  ch.  819,  H  1,  2,  5,  26  Stat.  L.  393;  Act  of  July  10, 
1890,  ch.  664,  §  5,  26  Stat.  L.  223. 

By  the  following  Acts  it  was  provided  that  five  per  cent  of  the  proceeds  of  the  sales 
of  public  lands  lying  within  certain  states  should  be  paid  to  the  states  to  constitute 
a  permanent  fund,  the  interest  only  to  be  expended  for  the  support  of  the  common 
schools  within  said  states: 

Arizona:    Act  of  June  20,  1910,  ch.  310,  S  27,  36  Stat.  L.  574. 

Idaho:     Act  of  July  3,  1890,  ch.  656,  S  7,  26  Stat.  L.  216. 

Montana:    Act  of  Feb.  22,  1889,  ch.  180,  S  13,  25  Stat.  L.  680. 

Ney>  Mexico:  Act  of  June  21,  1898,  ch.  489,  §  4,  30  Stat.  L.  486;  Act  of  June  20, 
1910,  ch.  310,  S  9,  36  Stat.  L.  563. 

}forth  Dakota:    Act  of  Feb.  22,  1889,  ch.  180,  §  13,  25  Stat.  L.  680. 

Oklahoma:     Act  of  June  16,  1906,  ch.  3335,  S  11,  24  Stat.  L.  274. 

^outh  Dakota:    Act  of  Feb.  22,  1889,  ch.  180,  §  13,  25  Stat.  L.  680. 
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Utah:     Act  of  July  16,  1894,  ch.  138,  i  9,  28  Stat.  L.  110. 
Washington:     Act  of  Feb.  22,  1889,  ch.  180,  $  13,  25  Stat.  L.  680. 
Wyoming:     Act  of  July  10,  1890,  ch.  664,  |  7,  26  Stat.  L.  223. 
The  following  Acte  made  grants  to  the  various  states  and  territories  of  lands  for 
the  use  and  support  of  state  universities  therein,  and  provided  for  the  disposition  of 
said  lands  and  the  proceeds  thereof: 

Arix;ona:     State,  Act  of  June  20,  1910,  ch.  310,  §  25,  36  Stat.  L.  573.     Territory, 
Act  of  Feb.  18,  1881,  ch.  61,  21  Stat.  L.  326;  Act  of  April  7,  1896,  ch.  95,  29  Stat.  L.  90. 
Colorado :     Act  of  March  3,  1875,  ch.  474,  §  10,  18  Stat.  L.  475. 
Idaho:     State,  Act  of  July  3,  1890,  ch.  656,  §  8,  26  Stat.  L.  216.    Territory,  Act  of 
Feb.  18,  1881,  ch.  61,  21  Stat.  L.  326. 

Montana:     State,  Act  of  Feb.  22,  1889,  ch.  180,  |  14,  25  Stat.  L.  680.     Territory, 
Act  of  Feb.  18,  1881,  ch.  61,  21  Stat.  L.  326. 

New  Mexico:    State,  Act  of  June  20,  1910,  ch.  310,  §  7,  36  Stat.  L.  561.    Territory, 
Act  of  June  21,  1898,  ch.  489,  |§  3,  5,  30  Stat.  L.  483. 

North  Dakota:     State,  Act  of  Feb.  22,  1889,  ch.  180,  §  14,  25  Stat.  L.  680.    Territory 
of  Dakota,  Act  of  Feb.  18,  1881,  ch.  61,  21  Stat.  U  326. 

Oklahoma:     State,  Act  of  June  16,  1906.  ch.  3335,  $S  8,  12,  34  Stat.  L.  272,  275. 
Territory,  Act  of  May  4,  1894,  ch.  68,  28  Stat.  L.  71- 

South  Dakota:     State,  Act  of  Feb.  22,  1889,  ch.  180,  {  14,  25  Stat.  L.  680.    Territory 
of  Dakota,  Act  of  Feb.  18,  1881,  ch.  61,  21  Stat.  L.  326. 

Utah:    Act  of  July  16,  1894,  ch.  138,  j|  8,  28  Stat.  L.  109;  Act  of  July  23,  1894, 
ch.  151,  28  Stat.  L.  117;  Act  of  Jan.  8,  1897,  ch.  7,  29  Stat.  L.  483. 
Washington:     Act  of  Feb.  22,  1889,  ch.  180,  §  14,  25  Stat.  L.  680. 
Wyoming:     State,  Act  of  July  10,  1890,  ch.  664,  f  8,  26  Stat.  L.  223.     Territory, 
Act  of  Feb.  18,  1881,  ch.  61.  21  Stat.  L.  326. 

By  the  Morrill  Act  of  July  2,  1862,  ch.  130,  12  Stat.  L.  503,  given  in  Education, 
vol.  3,  p.  99,  grants  of  land  were  made  to  the  *'  States  and  Territories  which  may  pro- 
vide Colleges  for  the  Benefit  of  Agriculture  and  Mechanic  Arts."    Grants  for  this  pur- 
pose were  made  to  specific  States  by  the  following  Acts: 
Arizona:     Act  of  June  20,  1910,  ch.  310,  §  25,  36  Stat.  L.  573. 
Colorado:     Act  of  April  2,  1884,  ch.  20,  §  3,  23  Stat.  L.  10^ 
Idaho:     Act  of  July  3,  1890,  ch.  656,  §  10,  26  Stat.  L.  216. 
MissisHppi:    Act  of  Feb.  20,  1895,  ch.  106,  28  Stat.  L.  678. 
Montana:     Act  of  Feb.  22,  1889,  ch.  180,  §  16,  25  Stat.  L.  681. 
New  Mexico:    Act  of  June  21,  1898,  ch.  439,  fifi  3,  5,  30  Stat.  L.  484,  486;  Act  of 
June  20,  1910,  ch.  310,  I  7,  36  Stat.  L.  562. 
North  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  $  16,  25  Stat.  U  681. 
Oklahoma:    Act  of  June  16,  1906,  ch.  3335,  S  12,  34  Stat.  L.  274. 
South  Dakota:     Act  of  Feb.  22,  1889,  ch.  180,  j|  16,  25  Stat.  L.  681. 
Utah:     Act  of  July  16,  1894,  ch.  138,  %  8,  28  Stat.  L.  109. 
Washington:     Act  of  Feb.  22,  1889,  ch.  180,  H  16,  25  Stat.  L.  681. 
Wyoming:    Act  of  July  10,  1890,  ch.  664,  j|  10-,  26  Stat.  L.  224. 


School  lands  included  in  forest  reserva- 
tion.—  This  Act,  as  amended  by  the  Act 
of  Feb.  29,  1891,  does  not  authorize  any 
exchange  of  lands  between  the  federal  and 
Bta;te  governments,  but  only  the  indemnifi- 
cation of  the  state  for  the  loss  of  lands  to 
which  it  was  entitled.    The  Act  does  not 

S"ve  to  the  state  the  right  to  select  other 
nds  of  equal  acreage  with  the  school 
sections,  where  the  latter,  subsequent  to 
their  survey  in  the  field,  and  the  vesting 
of  the  title  thereto  in  the  state,  are  in- 
cludied  within  the  exterior  boundaries  of 
a  forest  reservation.  Hibberd  t\  Slack, 
(S.  D.  Cal.  1897)  84  Fed.  671. 

When  title  to  selected  lands  vests. — 
The  title  to  lands  selected  under  this  stat- 
ute does  not  vest  in  a  state  by  a  mere 
selection  of  the  land.  Any  selection  by  a 
state  is  ineffectual  to  transfer  title  from 
the  United  States  to  the  state,  at  least 
until  such  selection  is  approved  by  the 
secretary  of  the  interior,  if  not  until  the 
certification    of.  such   land   to   the   state. 


Baker  v.  Jamison,    (1893)    54  Minn.   17, 
66  N.  W.  749. 

Priorities  as  between  selectiont  by  regis- 
ter and  entryman. —  Under  the  Act  of  May 
20,   1826,  the  secretary  of  the  treasury, 
through  the  land  office,  directed  the  regi's- 
ter  to  make  selections   and  return   lists 
thereof  to  be  submitted  to  him  for  his  ap- 
probation.    Under  this  direction  certain 
lands   were   selected    and    reserved    from 
sale.     Afterwards  the  register  withdrew 
the  selection  by  authority  of  the  commis- 
sioner of  the  land  oflice  and  permitted  a 
person,  knowing  the  circumstances  under 
which  the  land  had  been  reservBd  from 
sale,  to  enter  and  take  it  up.    Finally,  the 
secretary  of  the  treasury  sdected  the  land 
in  question  under  authority  given  to  him 
by  the  Act  of  1826.    It  was  held  that  the 
selection  was  good  and  conferred  a  title 
superior  to  the  immediate  entry.     Camp- 
bell V.  Doe,    (1851)    13  How.  244,   14  V, 
S.   (L.  ed.)   130,  affirming  (1848)  17  Ohic» 
267. 
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Semoval  of  timber. —  Prior  to  an  official 
survey,  the  title  to  land  which  when  aur- 
Teyed,  would  constitute  school  sections  in 
the  several  townships,  remains  in  the 
United  States;  and  hence,  prior  to  such 
survey,  the  state  cannot  grant  any  author- 


ity to  remove  timber  therefrom,  nor  pre- 
vent the  United  States  from  recovering 
the  value  of  timber  so  removed.  U.  8.  t?. 
Bonners  Ferry  Lumber  Co.,  (C.  C.  Idaho 
1910)  184  Fed.  187. 


Sec.  2377.  [LimitatioiL  of  entrieB  bj  agricnitttral  cdlege  scrip.]  In 
no  case  shall  more  than  three  sections  of  public  lands  be  entered  at  private 
entry  in  any  one  township  by  scrip  issued  to  any  State  under  the  act 
approved  July  two,  eighteen  hundred  and  sixty-two,  for  the  establishment 
of  an  agricultural  college  therein.     [B,  S.] 

Act  of  July  27,  1868,  ch.  256,  15  Stat.  L.  227. 

For  the  Act  of  July  2,  1862,  ch.  130,  mentioned  in  the  text,  see  EotrcATioN,  vol.  3, 
p.  99,  and  see  the  note  to  the  preceding  H.  S.  sec.  2276,  as  to  subsequent  grants  for 
agricultural  colleges. 

Sec.  2378.  [Ghrant  to  new  states.]  There  is  granted,  for  purposes  of 
internal  improvements,  to  each  new  State  hereafter  admitted  into  the 
Union,  upon  such  admission,  so  much  public  land  as,  including  the  quantity 
that  was  granted  to  such  State  before  its  admission  and  while  under  a 
territorial  government,  will  make  five  hundred  thousand  acres.    [B.  8.] 

Act  of  Sept.  4,  lail,  ch.  16,  6  Stat.  L.  455. 

See  the  note  to  R.  S.  sec.  2276,  supra,  p.  768,  for  provisions  relating  to  grants  of  lands 
to  new  states. 


No  preferred  right  by  settlement  or  im- 
provement.—  One  of  the  diaracteristics  of 
a  grant  under  this  Act  is  that  no  preferred 
right  to  make  an  entry  therein  can  be  ac- 
quired by  settlement  or  improvement  of 
tiie  land  to  be  entered.  Hartman  v.  War- 
ren, (C.  C.  A.  8th  Cir.  189«r)  76  Ued.  157, 
40  U.  S.  App.  245,  22  C.  G.  A.  30. 

Necessity  for  selection. —  No  rights  ac- 
crue to  the  state  under  this  Act  until  a 
selection  has  been  made.  U.  S.  v.  Des 
Moines  Nav.,  etc.,  Co.,  (1892)  142  U.  S. 
510,  12  8.  Ct.  308,  85  U.  S.  (L.  ed.)  1099. 

Title  pasaed  by  certification.--"  Such  se- 
lections were  subject  to  the  approval  of 
the  land  department  of  the  United  States, 
but  when  so  made  and  approved  the  lands 
were  to  be  certified  to  the  state,  and  such 
certification  was  to  have  all  the  efi'ect  of 
a  patent."  Deweese  v.  Reinhard,  (1897) 
165  U.  S.  386,  17  S.  Ct.  340,  41  U.  S.  (L. 
ed.)  767,  affirming  (O.  C.  A.  8th  Cir. 
1894)   61  Fed.  777,  19  U.  S.  App.  698,  10 

yjm  i^.  A.m  Do, 

Character  of  public  building  authorized. 
—  The  phrase  "  internal  improvement,"  as 
used  in  this  section  and  in  section  12  of 
the  Enaibling  Act  of  (Colorado,  does  not 
including  public  buildings,  such  as  asylums, 
state  houses,  universities,  and  colleges,  or 
any  other  public  institution  of  like  char- 
acter, so  that  the  proceeds  derived  from 
the  sources  mentioned  in  these  Acts  may 
be  applied  to  their  construction.  In  re 
Internal  Imp.  Fund,  (1897)  24  Colo.  247, 
48  Pac  807.  See  also  In  re  Internal  Imp., 
(1893)  18  Oolo.  317/82  Pac  611. 


Whether  grant  in  preeent  or  ia  future. 
—  The  Act  of  Congress  of  Sept.  4,  1841, 
declaring  that  "  there  shall  oe  granted 
to  each  state  "  500,000  acres  of  land,  only 
imports  that  a  grant  shall  be  made  in  the 
future,  and  did  not  convey  the  fee  to  any 
lands  whatever,  but  left  the  land  system 
of  the  United  States  in  full  operation  as 
to  regulations  of  title,  so  as  to  prevent 
conflicting  entries.  "  It  could  not  have 
heea  the  intention  of  the  government  to 
relinquish  the  exercise  of  power  over  the 
public  lands  that  might  be  located  by  the 
state.  The  same  system  was  to  be  ob- 
served in  the  entry  of  the  lands  by  the 
state  as  by  individuals,  except  the  pay- 
ment of  the  money."  Foley  v,  Harrison, 
(1853)  15  How.  433,  14  U.  S.  (L.  ed.)  761. 
See  also  McNee  v.  Donahue,  (1892)  142 
U.  S.  587,  12  S.  Ct.  211,  35  N.  S.  (L.  ed.) 
1122. 

Rights  of  selection  and  vesting  of  title 
in  California.— In  Terry  v.Megerle,(  1864) 
24  Cal.  609,  85  Am.  Dec.  84,  it  was  held 
that  the  state  of  California  has  no  right 
to  select  or  locate  the  600,000  acres  of 
land  granted  to  her  for  purposes  of  in- 
ternal improvement  until  after  the  lands 
selected  have  been  surveyed  and  section- 
ized  by  the  proper  ofiicers  of  the  govern- 
ment; and  that  no  title  to  lUiy  specific  por- 
tion of  the  grant  can  vest  in  the  state  un- 
less the  land  has  been  surveyed  and  unless 
the  selection  is  made  of  lands  to  which 
there  is  no  subsisting  valid  claim  by  pre- 
emption or  otherwise,  and  is  made  in  par- 
cels conformably  to  sectional  divisions  and 
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subdivisions  of  not  less  than  three  hun- 
dred and  twenty  acres,  and  has  been 
approved  by  the  federal  government. 

Wisconsin. —  The  land  granted  to  the 
territory  of  Wisconsin  by  the  Act  of  1838 
(5  Stat.  L.  245) ,  to  aid  in  opening  a  canal 


to  unite  the  waters  of  Lake  Michigan  to 
those  of  Rock  river,  is  not  to  be  included 
and  computed  as  part  of  the  500,000  acres 
granted  by  the  Act  of  1841,  for  the  pur- 
poses of  internal  improvement.  <1852) 
5  Op.  Atty.-Gen.  574. 


Sec.  2379.  [Selections  and  locations  of  lands  granted  in  last  section.] 

The  selections  of  lands,  granted  in  the  preceding  section,  shall  be  made 
within  the  limits  of  each  State  so  admitted  into  the  Union,  in  such  manner 
as  the  legislatures  thereof,  respectively,  may  direct;  and  such  lands  shall  be 
located  in  parcels  conformably  to  sectional  divisions  and  subdrvisions  of  not 
less  than  three  hundred  and  twenty  acres  in  any  one  location,  on  any  public 
land  not  reserved  from  sale  by  law  of  Congress  or  by  proclamation  of  the 
President.  The  locations  may  be  made  at  any  time  after  the  public  lands 
in  any  such  new  State  have  been  surveyed  according  to  law.    [B,  8.] 


Act  of  Sept.  4,  1841,  ch.  16,  6  Stat.  L.  466. 


Right  as  between  state  and  settler. — 

As  between  a  state  seeking  to  select  lands 
as  a  part  of  the  grant  to  it  by  this  Act 
and  a  settler  seeking  to  acquire  a  right 
of  pre-emption  to  the  same  land,  the  party 
first  commencing  the  proceedings  neces- 
sary to  obtain  title  and  following  up  the 
proceedings  to  the  patent  acquires  the 
better  right  to  the  premises.  "  The  patent 
which  is  afterwards  issued,  relates  back 
to  the  date  of  the  initiatory  Act,  and  cuts 
off  all  intervening  claimants.  Thus  the 
patent  upon  a  state  selection  takes  effect 
as  of  the  time  when  the  seh>otion  is  made 
and  reported  to  the  land  office;  and  the 
patent  upon  a  pre-emption  settlement 
takes  effect  from  the  time  of  the  settle- 
ment as  disclosed  in  the  declaratory  state- 
ment or  proofs  of  the  settler  to  the  regis- 
ter of  the  local  land  office.  The  action  of 
the  state  and  of  the  settler  must  of  course, 
in  some  way,  be  brought  officially  to  the 
notice  of  the  officers  of  the  government 
having  in  their  custody  the  records  and 
other  evidences  of  title  to  the  property 
of  the  United  States,  before  their  respec- 
tive claims  to  priority  of  right  can  be 
recognized.  But  it  was  not  intended  by 
the  eighth  section  of  the  Act  of  1S41.  in 
authorizing  the  state  to  make  selections 
nf  land,  to  interfere  with  the  operation  of 
the  other  provisions  of  that  Act,  regulat- 
ing the  system  of  settlement  and  pre-emp- 
tion. The  two  modes  of  acquiring  title  to 
land  from  the  United  States  were  not  i'^ 
conflict  with  each  other.  Both  were  to 
have  full  operation,  that  one  controlling 
in  a  particular  case  under  which  the  first 
initiatory  st^p  was  had."  McCreery  f?. 
HaskeU,  (1886)  119  U.  S.  327,  7  S.*  Ot. 
176,  30  U.  S.  (L.  ed.)  408.  See  also  Shep- 
ley  V.  Oowan,  (1876)  91  U.  S.  330,  23  U. 
S.  (L.  ed.)  424. 

Previotis  pre-emption  rights. — ^The  states 
to  which  lands  were  given  by  the  above 
statute    are    not    entitled    to    take    any 


land  to  which  pre-emption  rights  existed. 
(1842)  4  Op.  Atty.-Gen.  71. 

No  patent  issuable  pending  contest  be- 
tween claimants. —  Pending  a  contest  be- 
tween a  grantee  from  the  state,  of  lands 
acquired  by  the  state  by  the  Act  of  1841, 
and  a  claimant  undei*  the  Sioux  Half 
Breed  Location,  under  the  Act  of  July 
23,  1866,  no  patent  can  properly  issue.  .U. 
S.  V.  Chapman,  (1879)  6  Sawy.  628,  25 
Fed.  Cas.  No.  14,786. 

Right  of  homestead  claimant  to  sne. — 
One  who  claims  land'  bv  virtue  of  a  lK»ne- 
stead  entry  as  against  a  grantee  of  a  state, 
of  lands  selected  by  the  state  under  this 
Act  and  duly  certined  to  the  state  by  the 
secretary  of  the  interior,  does  not  stand 
in  such  privity  with  the  United  Statues 
as  entitles  him  to  maintain  a  suit  to  annul 
the  certification  of  the  land  in  dispute. 
Dcwcpse  r.  Reinhard.  (C.  C.  A.  8th  Cir. 
1894)  61  Fed.  777,  19  U.  S.  App.  698,  10  C. 
C.  A.  55,  aifirmed  (1897)  165  U.  S.  386,  17 
S.  Ct.  340,  41  U.  S.  (L.  ed.)  757;  Frasher 
V.  O'Connor,  (1885)  116  U.  S.  102,  5  S.  Ct. 
1141,  20  U.  S.  (L.  ed.)  311. 

Lands  previously  reserved.— It  was  not 
the  intention  of  Congress  by  section  8  of 
the  Act  of  1841  to  give  a  state  the  power 
to  take  lands  which  had  actually  been 
reserved  by  the  United  States  for  any 
other  purpose.  Wolsey  v.  C%apman, 
(1880)  101  U.  S.  755,  25  U.  S,  (L.  ed.) 
915.    See  also  (1856)  8  Op.  Atty.-GJen.  16. 

Jurisdiction  of  United  States  Supreme 
Court  of  claims  of  individuals. —  Where  a 
state  issues  patents  to  individuals,  of 
lands  granted  to  the  state  by  this  Act. 
such  individuals  do  not  derive  their  title 
to  the  land  from  any  statute  of  the  United 
States,  and  therefore  the  supreme  court 
has  no  jurisdiction  over  contested  claims 
in  regard  to  such  lands.  Shaffer  9.  Send- 
dav,  (1857)  19  How.  16,  15  U.  S.  (L.  ed.) 
592;  Wynn  v.  Morris,  (1857)  20  How.  3, 
15  U.  S.  (L.  ed.)  800. 
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No  prefenned  ri^^t  by  settlement  or  im-  be  acquired  by  settlement  or  improvement 

proveno^ent. —  One  of  the  characteristics  of  of  the  land  to  be  entered.     Ilartman  v. 

a  grant  under  this  Act  is  that  no  pre-  Warren,  (C.  C.  A.  8th  Cir.  1896)  7ff  Fed. 

ferred  right  to  make  an  entry  therein  can  157,  40  U.  S.  App.  24d,  22  C.  C.  A.  30. 

Sec.  2286.  [Pre-emptions  by  counties  for  seats  of  justice.]  There  shall 
be  granted  to  the  several  counties  or  parishes  of  each  State  and  Territory, 
where  there  are  public  lands,  at  the  minimum  price  for  which  public  lands 
of  the  United  States  are  sold,  the  right  of  pre-emption  to  one  quarter-section 
of  land,  in  each  of  the  counties  or  parishes,  in  trust  for  such  counties  or 
parishes,  respectively,  for  the  establishment  of  seats  of  justice  therein ; 
but  the  proceeds  of  the  sale  of  each  of  such  quarter  section  [s]  shall  be 
appropriated  for  the  purpose  of  erecting  public  buildings  in  the  county 
or  parish  for  which  it  is  located,  after  deducting  therefrom  the  amount 
originally  paid  for  the  same.  And  the  seat  of-  justice  for  such  counties  or 
parishes,  respectively,  shall  be  fixed  previously  to  a  sale  of  the  adjoining 
lands  within  the  county  or  parish  for  which  the  same  is  located.     [B,  S.] 

Act  of  May  26,  1824,  ch.  169,  4  Stat.  L.  60. 


Sec.  2449.  [F^  simple  to  pass  in  all  grants  of  land  to  states  and 
territories.]  Where  lands  have  been  or  may  hereafter  be  granted  by  any 
law  of  Congress  to  any  one  of  the  several  States  and  Territories,  and  where 
such  law  does  not  convey  the  fee-simple  title  of  the  lands,  or  require  patents 
to  be  issued  therefor,  the  list  of  such  lands  which  have  been  or  may  here- 
after be  certified  by  the  Commissioner  of  the  General  Land-Office,  under 
the  seal  of  his  office,  either  as  originals  or  copies  of  the  originals  or  records 
shall  be  regarded  as  conveying  the  fee-simple  of  all  the  lands  embraced  in 
such  lists  that  are  of  the  character  contemplated  by  such  act  of  Congress, 
and  intended  to  be  granted  thereby;  but  where  lands  embraced  in  such 
lists  are  not  of  the  character  embraced  by  such  acts  of  Congress,  and  are  not 
intended  to  be  granted  thereby,  the  lists,  so  far  as  these  lands  are  concerned, 
shall  be  perfectly  null  and  void  and  no  right,  title,  claim,  or  interest  shall 
be  conveyed  thereby.    [R.  8,] 

Act  of  Aug.  3,  1854,  ch.  201,  10  Stat.  L.  346. 


Nature  of  grants  to  which  section  ap- 
plies.—  This  section  preBcribes  the  duties 
of  the  commissioner  of  the  general  land 
office  in  r^ard  to  legislative  grants  where 
the  law  does  not  convey  the  fee-simple 
title  or  require  patents  to  be  issued  for 
the  lands.  It  does  not  apply  to  grants 
made  under  statutes  vesting  the  fee-simple 
title  in  the  states  to  which  the  lands  are 
granted.  (1857)  9  Op.  Atty.-Gen.  41  v 
(1874)  14  Op.  Atty.^en.  617.  Compare 
Carter  v.  Ruddy,  (1897)  166  U.  S.  493,  17 
S.  Ct.  640,  41  U.  S.   (L.  ed.)   1090. 

When  granting  Act  requires  issuance 
of  patent. —  Though,  under  some  circum- 
stances, a  certification  of  a  list  of  lands 
to  the  grantee  operates  to  transfer  title 
under  the  prorisions  of  this  section,  when- 
ever the  granting  Act  specifically  pro- 
vides for  the  issuance  of  a  patent  the  rule 
h  that  the  legal  title  remains  in  the 
United  States  until  the  patent  is  issued. 


Michigan  Land,  etc.,  Co.  v.  Rust,  (1897) 
168  U.  S.  589,  18  S.  Ot,  208,  42  U.  S.  (L. 
ed.)  591. 

And  it  seems,  notwithstanding  the  pro- 
visions of  this  section,  a  patent  may,  un- 
der some  circumstances,  be  necessary  to 
convey'  the  legal  title,  though  the  granting 
statute  does  not  in  terms  provide  for  the 
issuance  of  a  patent.  Carter  v.  Ruddy, 
(1897)  168  U.  S.  493,  17  S.  Ot.  640,  41 
U.  S.  (L.  ed.)   1090. 

Certified  list  operates  as  patent. — ^A 
certified  list  issued  under  and  pursuant  to 
this  section  has  the  same  force  and  effect 
as  a  patent,  l^eavenworth,  etc.,  R.  Co.  v. 
U.  S.  (1876)  92  U.  S.  733,  23  U.  S.  (L. 
ed.)  634;  Frasher  r.  O'Connor,  (1885) 
115  U.  S.  102,  5  S.  Ct..  1141,  29  U.  S.  (L. 
ed.)  311;  Mower  i?.  Fletcher,  (1886)  116 
U.  S.  380.  6  S.  Ct.  409,  29  U.  S.  (L.  ed.) 
59,'$;  MKYeery  r.  Haskell,  (1886)  119  U. 
S.  327,  7  S.  Ct.  176,  30  U.  S.  (L.  ed.)  408; 
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Hough  r.  Buchanan,  (N.  D.  la.  1886)  27 
Fed.  328;  Buena  Vista  Petroleum  Co.  p, 
Tulare  Oil,  etc.,  Co.,  (S.  D.  Cal.  1895)  57 
Fed.  226;  Garrard  v.  Silver  Peak  Mines, 
(C.  C.  A.  9th  Cir.  1899)  94  Fed.  983,  36 
C.  C.  A.  603;  Southern  Development  Co. 
V.  Endersen,  (D.  C.  Nev.  1912)  200  Fed. 
272. 

The  certified  list  operates  on  the  state's 
selection  as  of  the  date  when  made  and  re- 
ported to  the  local  land  office,  and  cuts 
off  all  intervening  claims  in  the  same  man- 
ner that  a  patent  would.  McCreery  v, 
Haskell,  (1886)  119  U.  S.  327,  7  S.  a. 
176,  30  U.  S.  (L.  ed.)  408. 

Certified  list  inclnding  land  not  em- 
braced in  grant — ^The  action  of  the  officers 
of  the  Land  Department  in  certifying  a 
list  including  lands  not  embraced  in  the 
original  grant  transits  no  title  to  the 
state,  as  they  cannot  enlarge  the  scope  or 
operation  of  a  grant  made  by  Congress. 
Leavenworth,  et<j.,  R.  Co.  v.  U.  S.,  (1876) 
92  U.  S.  733,  23  U.  S.  (L.  ed.)  634;  Weeks 
V.  Bridgman,  (1895)  159  U.  S.  541,  16 
S.  Ct.  72,  40  U.  S.  (L.  ed.)  253,  affirnnng 
(1889)  41  Minn.  362,  43  N.  W.  81;  Pat- 
terson t?.  Tatum,  (1874)  3  Sawy.  164,  18 
Fed.  Cas.  No.  10,830;  Sutton  v.  Fassett, 
n875)  51  Cal.  12;  McLaughlin  t?.  Menotti, 
( 1891 )  89  Cal.  354,  26  Pac.  880;  American 
Emigrant  Co.  v.  Fuller,  (1891)  83  la.  599, 
60  N.  W.  48. 

Thus,  the  certified  list  is  ineffectual  to 
pass  the  title  to  land  which  was  excluded 
from  the  operation  of  the  grant  because 
it  had  been  reserved  for  the  use  of  the 
Indians,  Leavenworth,  etc.,  R.  Co.  v,  U. 


S.,  (1876)  92  U.  S.  738,  23  U.  S.  (L. 
ed.)  634;  or  had, been  included  in  a  prior 
grant  to  aid  in  the  construction  of  a  rail- 
road, Patterson  i;.  Tatum,  (1874)  3  Sawy. 
164,  18  Fed.  Caa  No.  10,830;  McLaughlin 
V.  Menotti,  (.1891)  89  Cal.  354,  26  Pac. 
880;  or  had  been  entered  previously  under 
the  pre-emption  laws.  Weeks  r.  Bridgman, 
(1895)  15^  U.  S.  541,  16  S.  Ct.  72,  4Q 
U.  S.  (L.  ed.)  253,  affirming  (1889)  41 
Minn.  362,  43  N.  W.  81. 

Condusivenets  of  oertified  list. —  The 
certification  by  the  commissioner  of  the 
general  land  office  is  a  determination  that 
the  lands  listed  are  of  the  character  in- 
cluded in  the  grant,  and  is  conduaive  as 
against  collateral  attack.  Buena  Vista 
Petroleum  Co.  i*.  Tulare  Oil,  etc.,  Co.,  (S. 
D.  Cal.  1895)  67  Fed.  226;  Southern  De- 
velopment Co.  r.  Endersen,  (D.  C.  Nev. 
1912)   200  Fed.  272. 

List  void  because  of  diaracter  of  land. 
—  The  provision  that  where  lands  em- 
braced m  certified  lists  are  not  of  the 
character  contemplated  by  the  Act  under 
which  the  selections  were  made  by  the 
state,  the  lists  shall  be  null  and  void,  can 
be  made  operative  only  by  courts  called 
in  due  course  of  law  to  consider  the  titles 
thus  .created.  A  succeeding  Secretary  of 
the  Interior  has  no  power  to  reverse  the 
official  action  of  his  predecessor  in  certify- 
ing lands  under  the  provisions  of  this  sec- 
tion. (1882)  17  Op.  Atty.-Gen.  406.  See 
also  Buena  Vista  Petroleum  Co.  v.  Tulare 
Oil,  etc.,  Co*,  (S.  D.  Cal.  1896)  67  Fed. 
226. 


Sec.  2485.  [Certain  lands  seleeted  by  Oalifornia  oonflrmed  to  that 
State.]  All  selections  of  any  portion  of  the  public  domain,  to  which  no 
homestead,  pre-emption  or  other  right  had  been  acquired  by  any  settler 
under  the  laws  of  the  United  States,  and  not  being  mineral  land,  nor 
reserved  for  naval,  military  or  Indian  purposes  nor  held  or  claimed  under 
any  valid  Mexican  or  Spanish  grant,  and  not  included  within  the  limits  of 
any  city,  town  or  village  or  of  the  county  of  San  Francisco, , made  prior 
to  the  twenty-third  day  of  July,  one  thousand  eight  hundred  and  sixtynaix, 
and  theretofore  sold  to  bona-fide  purchasers  by  the  State  of  California  are 
confirmed  to  the  State  of  California :  Provided,  however,  That  said  State 
shall  not  receive  any  greater  quantity  of  land  for  school  or  improvement 
purposes  than  she  is  entitled  to  by  law.    [B.  8.] 

Act  of  July  23,  1866,  eh.  219,  14  Stat.  L.  218. 


This  section  modified  by  preoedini;  sec- 
tion.—  The  proviaions  of  this  section  are 
modified  by  those  of  R.  S.  sec.  2480,  stipra, 
p.  716,  and  the  two  sections  must  be  read 
m  connection  with  each  other.  Hence,  the 
lands  confirmed  by  this  section  are  those 
selected  from  lands  previously  surveyed 
by  authority  of  the  United  States,  and  of 
which  selection  notification  had  been  or 


should  thereafter  be  given  to  the  raster 
of  the  local  land  office.  McNee  v,  Dona- 
hue, (1892)  142  U.  S.  587,  12  S.  Ct.  211, 
35  U.  S.   (L.  ed.)    1122. 

Confirmation  inures  to  state's  grantee 
ez  proprio  vigore. —  The  confirmaticm  of 
the  state's  title  by  this  Act  inured  im- 
mediately to  the  benefit  of  its  grantees, 
without  any  further  action  by  l£e  Land 


PUBLIC  LANDS 


775 


Department  or  by  the  state.  McNee  v. 
Donahue,  (1892)  142  U.  S.  587,  12  S.  Ct. 
211,  35  U.  S.   (L.  ed.)    1122. 

Cextification  prerequisite  to  confirma- 
tion.—  Under  this  Act  selections  thereto- 
fore made  by  the  state  and  disposed  of  in 
good  faith  under  the  laws  of  the  state 
were  not  confirmed,  nor  did  the  title  pass, 
until  the  lands  were  certified  over  to  the 
state  by  the  commissioner  of  the  general 
land  office.  Hence,  where  the  President 
of  the  United  States  in  1866  and  1867 
reserved  for  lighthouse  purposes  a  piece 
of  land  in  California  which  had  neen 
previously  selected  by  the  authorities  of 
that  state  under  the  12th  section  of  the 
Act  of  March  3,  1858,  and  by  them  granted 
to  a  private  person  in  accordance  with  the 
laws  of  the  state,  but  the  selection  had 
never  received  the  approval  of  the  Secre- 
tary of  the  Interior  and  the  land  had 
never  been  certified  over  to  the  state  by 
the  commissioner  of  the  general  land  office, 
it  was  held  that  the  legal  title  to  the 
premises  was  still  in  the  United'  States. 
(1872)   14  Op.  Atty.-Gen.  50. 

Lands  not  definitely  located  by  railroad 
not  excepted. —  The  Act  on  which  this 
section  is  based  made  no  exception  of  lands 
which  at  the  date  of  its  passage  were 
withdrannrn  from  pre-emption,  private  en- 
try^ and  sale,  pursuant  to  the  filing  of 
the  map  of  its  general  route  by  a  railroad 
to  whicn.  Congress  had  made  a  land  grant 
in  aid  of  its  construction.  Hence,  where 
a  railroad  filed  its  map  of  general  route 
prior  to  the  passage  of  the  Act,  but  did 
not  file  its  map  of  definite  location  until 
after  the  Act  was  passed,  it  was  held  that 
the  Act  operated  to  confirm  the  title  of  a 
bona  fi:le  purchaser  from  the  state  of  CiEili- 
fomia  of  land  included  within  the  limits 
of  the  general  route,  and  that  the  title 
so  confirmed  was  not  affected  by  the  sub- 
sequent definite  location  of  the  line  of  the 
railroad,  as  the  railroad  accepted  the 
grant  subject  to  the  possibility  tnat  Con- 
gress might,  in  its  discretion,  and  prior 
to  the  definite  location  of  the  railroad's 
line,  sell,  reserve,  or  dispose  of  enumer- 
ated sections  for  purposes  other  than  those 
originally  contemplated.  Menotti  v.  Dil- 
lon, (1897)  167  U.  S.  703,  17  S.  Ct.  945, 
42  U.  S.  (L.  ed.)  333. 

Land  "claimed**  under  valid  Mexican 
grant. —  This  section  excepts  from  confirm- 
ation lands  "  held  or  claimed  '*  under  any 
valid  Mexican  grant.  Hence  it  does  not 
confirm  the  state's  title  to  a  selection  of 
land  claimed  under  a  Mexican  grant,  if  the 
grant  is  subsequently  held  valid  in  a 
proper  judicial  proceeding,  though  on  final 
survev  it  is  discovered  that  the  particular 
land  in  controversy  is  without  the  limits 
of  such  Mexican  ^rant.  Such  land  is  re- 
stored to  the  public  domain,  and  though  a 
claimant  under  the  state  has  the  right  to 
make  a  pre-emption  entry  thereof,  a  third 
person  may  acquire  a  superior  right  by 


making  a  prior  pre-emption  entry.  Aur- 
recoechea  v.  Bangs,  (1^5)  114  U.  S.  381, 
6  S.  Ct.  892,  29  U.  S.   (L.  ed.)    170. 

But  the  Act  operates  to  confirm  the 
state's  selection  made  after  it  had  been 
determined  in  a  proper  proceeding  that 
the  land  claimed  under  the  Mexican  grant 
was  not  in  fact  within  its  limits.  Huff  v, 
Doyle,  (1877)  93  U.  S.  658,  23  U.  S. 
(L.  ed.)  976.  See  also  Pratt  v.  Crane, 
(1881)  58Cal.  633. 

Title  to  •'lieu  lands"  confirmed.— By 
the  operation  of  this  section  as  modified 
by  R.  S.  sec.  2486,  infra,  p.  776,  the  lieu 
lands  selected  in  place  of  school  sections 
covered  by  Mexican  grants,  after  the  sur- 
vey of  the  townships,  were  confirmed,  and 
the  title  of  the  state  thereto  was  per- 
fected, from  the  date  of  the  Act  of  March 
3,  1853,  granting  the  right  to  select  such 
lieu  lands.  McNee  v.  Donahue,  (1892) 
142  U.  S.  587,   12  S.  Ct.  211,   36  U.  S. 

(L.  ed.)    11^.  ^   ^     ^ 

But  "the  lieu  laAds  confirmed  to  the 
state  were  such  as  had  not  only  been 
selected  by  the  state,  but  had  also  been 
sold  by  the  state  to  purchasers,  in  good 
faith,  under  the  laws  of  the  state.  It 
became  necessary  for  the  defendant  to 
prove  that  fact  —  that  the  lands  had  been 
sold  by  the  state  to  a  purchaser  in  good 
faith  prior  to  the  passage  of  the  Act  of 
Congress."  Laughlin  u.  McGarvey,  (1875) 
60  Cal.  169. 

Confirmation  of  portion  of  selection.— 
Where  a  selection  was  made  in  1861  in 
accordance  with  the  laws  of  the  state  of 
California  then  in  force,  and  the  register 
of  the  land  office  was  in  the  same  year 
notified  of  such  selection,  but  before  the 
passage  of  this  Act  the  amount  of  land 
included  in  the  selection  was  reduced  be- 
low one  hundred  and  sixty  acres  by  reason 
of  a  grant  to  a  railroad  and  of  the  allot- 
ment of  certain  other  portions  of  the  land 
the  pre-emption  claimants,  it  was  held  that 
this  section  and  R.  S.  sec.  2486,  infra, 
p.  776,  operated  to  conform  to  the  state 
the  title  to  such  portion  of  the  original 
selection  as  was  not  included  in  the  rail- 
road grant  or  the  pre-emption  allotments. 
Mastick  t\  Cfeve,  (1877)  62  Cal.  67. 

Coal  land  is  "mineral  land"  within 
the  meaning  of  this  section.  Mullan  v, 
U.  S.,  (1886)  118  U.  S.  271,  6  S.  Ct.  1041, 
30  U.  S.  (L.  ed.)   170. 

Confirmation  of  invalid  location  does 
not  affect  valid  location.—  While  this  Act 
confirms  certain  invalid  locations,  it  can- 
not so  operate  as  to  confirm  an  invalid 
location  as  against  a  subsequent  valid 
location  made  prior  to  the  passage  of  the 
Act.     People  r.  Jackson,    (1881)   62  Cal. 

648. 

Decision  by  Land  Department  as  to 
validity  of  selection.— Under  this  Act  it 
was  for  the  Land  Department  to  determine, 
first,  whether  the  state  had  selected  the 
land  in   controversy  in   part  satisfaction 
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of  any  grant  made  to  the  state  by  ajiy 
Act  of  Congress ;  second,  whether  the  state 
had  disposed  of  the  land  to  a  purchaser 
in  good  faith  under  her  laws;  third, 
whether  the  land  was  within  any  of  the 
exceptions  by  which  lands  were  reserved 
from  the  validating  effect  of  the  Act; 
fourth,  whether  the  defendant  had  proved 
up  his  claim  before  the  register  and  re- 
ceiver in  the  manner  and  within  th6  time 
required  by  the  Act.  The  decision  of  the 
Land  Department  on  these  questions  in 
favor  of  an  applicant  claiming  as  a  pur- 
chaser from  the  state,  and  the  certification 
of  the  lands  claimed,  to  the  state,  for  the 
benefit  of  the  purchaser,  before  the  inter- 
vention of  the  rights  of  third  persons,  are 
conclusive  as  against  the  United  States 
and   third   persons  who  subsequently  at- 


tempt to  acquire  title  from  the  state. 
Wilkinson  t?.  Merrill,  (1877)  52  Cal.  424. 

The  state  courts  have  jurisdiction  of  ac- 
tions concerning  the  rights  of  conflicting 
claimants  under  the  state.  Congress  con- 
tented itself  with  confirmation  of  the 
state's  title  and  left  all  who  claimed  under 
that  title  to  their  remedies  in  the  courts 
or  other  tribunals  provided  by  law  for 
that  purpose.  California  17.  Jackson, 
(1884)  112  U.  S.  2S3,  6  S.  Ct.  lia,  28 
U.  S.   (L.  ed.)   712. 

This  section  does  not  refer  to  lauds 
claimed  as  swamp  and  overflowed. — 
Wright  1?.  Roseberry,  (1887)  121  U.  S. 
488,  7  S.  Ct.  986,  60  U.  S.  (L.  ed.)  1039; 
KUe  V.  Tubbs,  (1881)  69  Cal.  191;  Sut- 
ton t?.  Fassett,  ( 1875)  61  Cal.  12. 


Sec.  2486.  [Where  selections  are  on  lands  already  surveyed.]    When 

selections  named  in  the  foregoing  section  have  been  made  upon  lands 
already  surveyed  by  authority  of  the  United  States,  the  authorities  of  said 
States,  where  the  same  has  not  been  already  done,  shall  notify  the  register 
of  the  land-office,  for  the  district  in  which  the  land  is  situated,  which  notice 
shall  be  regarded  as  the  date  of  the  State  selection ;  and  the  said  registers 
of  the  several  land-offices,  after  investigation  and  decision,  shall,  under  the 
instruction  of  the  Commissioner  of  the  General  Land-Office,  forward  all 
such  selections  to  the  General  Lan'd-Office,  and  the  Commissioner  of  the 
General  Land-Office  shall  certify  the  same  over  to  the  State  in  the  usual 
manner.    [B,  8.] 

Act  of  July  23,  1866,  ch.  219,  14  Stat.  L.  219. 

Sec.  2487.  [Where  selections  are  on  land  surveyed  only  by  State 
authority.]  When  the  State  of  California  has  made  such  selections  from 
the  lands  not  surveyed  by  the  authority  of  the  United  States,  but  which 
selections  have  been  surveyed  by  the  authority  of  said  State,  and  the  land 
sold  to  purchasers  in  good  faith,  under  the  laws  of  the  State,  such  selec- 
tions, from,  said  twenty-third  of  July,  eighteen  hundred  and  sixty-six, 
when  marked  off  and  designated  in  the  iSeld,  shall  have  the  same  force  and 
effect  as  the  pre-emption  rights  of  a  settler  upon  unsurveyed  public  lands; 
and  if  upon  a  survey  of  such  lands  by  the  United  States,  the  lines  of  the 
two  surveys  shall  be  found  not  to  agree,  the  selection  shall  be  so  changed 
as  to  include  those  legal  subdivisions  which  nearest  conform  to  the 
identical  land  included  in  the  State  survey  and  selection.  Upon 
filing  with  the  register  of  the  proper  United  States  land-office  of  the  town- 
ship plat,  in  which  any  such  selection  of  unsurveyed  land  is  located,  the 
holder  of  the  State  title  shall  be  allowed  the  same  time  to  present  and  prove 
up  his  purchase  and  claim  as  is  allowed  pre-emptors  under  existing  laws  — 
and  if  found  in  accordance  with  the  law  the  land  embraced  therein  shall  be 
certified  over  to  the  State  by  the  Commissioner  of  the  General  Land-Office. 
[R.  S.] 

Act  of  July  23,  1866,  ch.  219,  14  Stat.  L.  219. 
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[Patents  for  grants  for  constmction  of  wagon  roads  in  Oregon.]  That 
in  all  cases  when  the  roads  in  aid  of  the  construction  of  which  said  lands 
were  granted  are  shown  by  the  certificate  of  the  governor  of  the  State  of 
Oregon,  as  in  said  acts  provided,  to  have  been  constructed  and  completed, 
patents  for  said  lands  shall  issue  in  due  form  to  the  State  of  Oi'egon  as 
fast  as  the  same  shall,  under  said  grants,  be  selected  and  .certified,  unless 
the  State  of  Oregon  shall  by  public  act  have  transferred  its  interests  in 
said  lands  to  any  corporation  or  corporations,  in  which  case  the  paten  th' 
shall  issue  from  the  Gteneral  Land  Office  to  such  corporation  or  corporations 
upon  their  payment  of  the  necessary  expenses  thereof :  Provided,  That 
this  shall  not  be  construed  to  revive  any  land  grant  already  expired  nor  to 
create  any  new  rights  of  any  kind  except  to  provide  for  issuing  patents  for 
lands  to  which  the  State  is  already  entitled.    [18  Stat.  L.  80.] 

This  was  an  Act  of  June  18,  1874,  ch.  305,  entitled  ''An  Act  to  authorise  the  issu- 
anre  of  patents  for  lands  granted  to  the  State  of  Oregon  in  certain  cases,"  and  was 
prpoeded  by  the  following  preamble: 

"  Whereas  certain  lands  have  heretofore,  by  acts  of  Congress,  been  granted  to  the 
State  of.  Oregon  to  xiid  in  the  construction  of  certain  military  wagon-roads  in  said 
State,  and  there  exists  no  law  providing  for  the  issuing  of  formal  patents  for  said 
lands :     Therefore,  Be  it  enacted,    etc. 


Significance  of  Act. —  In  Altschul  v. 
Clark,  (1901)  39  Ore.  315,  66  Pac.  991, 
it  was  held  that  where  a  road  company 
selected  certain  lands,  under  the  Act  of 
July  5,  186ff,  Died  the  selection  list  in 
the'local  land  office,  and  paid  or  tendered 
the  usual  fees,  the  grant  did  not  operate 
to  pass  title,  and  that  it  was  necessary  for 
the  Secretary  of  the  Interior  to  approve 
of  the  selection  as  a  condition  precedent 
to  the  passing  of  the  title.  The  court 
said :  **  This  seeme  to  be  the  interpreta- 
tion placed  upon  the  grant  by  Congress 
in  adopting  the  Act  of  June  18,  1874.  .  .  . 
While  it  was  not  intended  thereby  to  in- 
graft upon  the  original  Act  a  condition 
that  the  patents  should  issue  as  a  pre- 
requisite '  to  the  passing  of  the  title,  it 
indicates  quite  clearly  that  the  primary 
intention  of  Congress  was  that  the  selec- 
tion should  receive  the  certification  or, 
in  other  words,  the  approval  of  the  Secre- 
tary of  the  Interior,  before  the  grant 
should  become  effective." 

Effect  of  Act  and  patent  issued  there- 
under.—  In  Pengra  v.  Munz,  ( C.  C.  Ore. 
1887)  29  Fed.  830,  the  court  said:  "The 
Rubsequent  passage  of  the  Act  of  1874, 
authorizing  patents  to  issue,  .  .  .  did 
not  affect  the  title  already  vested.  The 
effect  of  a  patent,  when  issued  under  that 
Act,  is  not  to  pass  the  title,  but  to  give 
the  patentee  record  evidence  of  an  already 
existing  one.  Wherefore  it  is  of  no  mo- 
ment that  it  does  not  appear  that  a  patent 
has  issued  to  the  state  or  its  grantee  for 
the  premises.  The  title  of  the  latter  was 
complete  on  the  approval  of  the  Secretary 
...  of  the  selection."  See  also  Cahii 
F.  Barnes,   (C.  C.  Ore.  1881)   5  Fed.  326. 

By  this  Act  of  June  18,  1874,  18  Stat. 
1a  80,  it  is  in  effect  recited  that  Congress 


had  "granted"  certain  lands  to  the  state 
of  Oregon,  "  to  aid  in  the  construction  of 
pertain  military  wagon  roads"  therein, 
and  that  there  is  no  law  for  the  issuance 
of  "  formal  patenta "  therefor ;  and  the 
Act  in  effect  provides  that  whenever  it 
appears  "  from  the  certificate  of  the  gov- 
ernor," as  provided  in  said  Act,  that  any 
of  said  roada  has  been  "  constructed  and 
completed,"  a  patent  shall  issue  to  the 
state  for  said  lands,  or  to  any  corporation 
to  whom  it  mav  have  transferred  its  in- 
terest therein,  '^as  fast  as  the  same  ^all, 
under  said  grants,  be  selected  and  certi- 
fied." Pengra  t\  Munz,  (C.  C.  Ore.  1887) 
29  Fed.  830. 

Improvements  by  bona  fide  transferee. 
—  In  U.  S.  V.  Willamette  Vallev,  etc., 
Wagon-Road  Co.,  (C.  C.  Ore.  1892)  54 
Fed.  807,  it  was  held  that  the  United 
States  would  be  precluded  from  enforcing 
a  forfeiture  of  a  wagon-road  grant  against 
a  bona  fide  transferee  thereof  where  the 
question  of  the  construction  of  the  road 
was  investigated,  and  patents  thereafter 
issued,  and  the  defendants,  assuming  that 
such  action  was  a  final  determination  of 
the  question  of  title,  and  relying  on  the 
same,  made  expenditures.  See  also  U.  S. 
V.  Willamette  Valley,  et<5..  Wagon  Road 
Co.,  (C.  C.  Ore.  1892)  55  Fed.  711. 

Pater  t  condnsive  that  lands  are  within 
grant.— In  Oahn  v.  Barnes,  (C.  C.  Ore. 
1881 )  5  Fed.  326,  it  was  held  that  a  pat- 
ent issued  under  the  above  Act  was  con- 
clusive evidence  at  law  that  the  lands  be- 
longed to  the  wagon-road  grant  and  not 
to  the  swamp-land  grant. 

Certificate  of  govemor  —  Effect  of. —  In 
U.  S.  V.  Dalles  Military  Road  Co.,  (C.  C. 
Ore.  1890)  41  Fed.  493,  it  was  held  that 
"(1)    The  Act  granting  lands  in  aid  of 
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the  Dalles  military  road  paased  a  present 
title  to  the  state  of  Oregon,  to  be  defeated 
only  by  a  breach  of  conditions  subsequent. 
(2)  The  fact  that  the  governor's  certificate 
was  not  made  on  completion  of  each  sec- 
tion of  ten  miles  of  the  road  makes  no 
difference.  .  .  .  (3)  The  authority  to 
determine  whether^the  road  was  completed 
was  vested  solely  in  the  governor  of  Ore- 
gon, whose  decision,  in  the  absence  of  any 
such  fraud  as  would  vitiate  it,  is  neces* 
torily  final  and  conclusive.  (4)  The  right 
to  a  patent  once  vested  is  equivalent,  as 
respects  the  government  dealing  with  the 
public  lands,  to  a  patent  issued.  (5)  Pur- 
chasers of  these  lands  from  the  state's 
grantee  .  .  .  were  entitled  to  rely  upon 
the  record,  constituted  by  the  .  .  .  Acts 
of  Congress  and  of  state,  the  withdrawal 
of  the  lands  by  the  commissioner,  and  the 
governor's  certificate.  ...  (7)  Where 
fifteen  years  have  elapsed  after  affirma- 
tive and  confirmator}'  action  by  Congress 
in  directing  the  issue  of  patents  to  lands 
in  all  cases  where  the  certificate  of  the 
governor  had  been  made,  and  twenty  years 
have  elapsed  after  the  date  of  such  cer- 
tificates, ...  it  is  not  within  the  es- 
tablished principles  of  equity  jurispru- 
dence" to  allow  a  suit  for  the  fori 
feiture  of  the  lands  and  a  cancellation 
of  the  patents  to  foe  maintained.  To  the 
same  general  effect,  see  U.  S.  f?.  Wallamet 
Valley,  etc.,  Wagon -Road  Co.,  (C.  C.  Ore. 
1890)  44  Fed.  234,  (D.  C.  Ore.  1890)  42 
Fed.  351.  The  decrees  in  these  cases,  how- 
ever, were  reversed  in  (1891)  140  U.  S. 
699,  11  S.  Ct.  988,  35  U.  S.  (L.  ed.)  660, 
wherein  it  was  held  that  where  the  pleas 
which  alleged  that  the  respondents  were 
bona  fide  purchasers,  and  the  absence  of 
fraud  in  the  issuance  of  the  governor's 
certificates,  were  sustained  after  having 
been  set  down  for  a  hearing,  the  United 
States  should  have  been  allowed  to  put  in 
issue  the  matter  alleged  in  the  pleas:  It 
waa  also  held  that  the  defense  of  laches 
was   not    available    against    the    United 


States.  After  the  decision  of  the  Supreme 
Court  in  140  U.  S.  699,  replications  were 
filed  by  the  United  States  to  the  pleas. 
The  Circuit  Court  of  Appeals  held  that 
the  trial  of  the  case  would  be  on  the 
issues  presented  by  the  pleas,  and  if  the 
delendamts  w^e  found  to  be  bona  flde  pur- 
chasers, the  dismissal  of  the  bill  should 
follow,  regardless  of  the  question  of  the 
completion  of  the  road  or  of  fraud  touch- 
ing the  governor's  certificate.  It  was  also 
held  that  evidence  to  the  effect  that  the 

?;overnor's  certificate  was  procured  by 
raud  was  inadmissible  in  the  absence  of 
a  showing  of  implication  by  or  on  behalf 
of  the  road  company  or  its  grantees;  that 
since  the  Act  of  1874,  which  authorized 
patents  to  issue  upon  the  governor's  cer- 
tificate, purchasers  in  good  faith  from  the 
road  company  had  the  right  to  rely  upon 
the  certificate,  and  in  the  absence  of  im- 
plication on  their  part,  evidence  that  the 
road  was  mot  constructed  was  inunaterial. 
U.  S.  V.  Dalles  Military  Road  .Co.,  (C. 
C.  A.  9th  Cir.  1892)  61  Fed.  629,  7  U.  S. 
App.  297,  2  C.  C.  A.  419. 

Conclusiveness  of  patent  as  to  strangers 
to  title. —  A  patent  issued  pursuant  to  this 
Act  to  the  state  of  Oregon,  or  to  its  trans- 
ferees, is  conclusive  against  all  persons 
whose  rights  did  not  commence  {nrevioua 
to  the  emanation  of  the  patent;  and  if  the 
patent  was  founded  on  a  warrant  which 
had  been  issued  by  fraud,  mistake  or 
irregularity,  it  is  not  subject  to  annul- 
ment by  any  individual  who  at  that  time 
was  a  stranger  to  the  title.  In  such  case 
the  government  may  provide  means  for 
repeiding  it.  Bateman  o.  Southern  Oregon 
Co.,  (C.  C.  A.  9th  Cir.  1914)  217  Fed.  933, 
133  C.  C.  A.  606. 

The  selection  by  a  road  company  to 
which  the  state  granted  its  right  and  the 
filing  of  the  selection  list  did  not  pass  the 
title  from  the  government  until  the  selec- 
tion was  approved  by  the  Secretary  of 
the  Interior.  Boe  v.  Arnold,  (1909)  64 
Ore.  62,  102  Pac  290,  20  Ann.  Caa.  633. 


An  act  to  authorise  the  issue  of  duplicate  agricultural  land  scrip  whwe 

the  original  has  been  lost  or  destroyed. 

[Act  of  June  20,  1874,  ch.  330,  18  Stat.  L.  HI.] 

[Loss  or  destruction  of  agricultural  college  land  scrip  —  new  certifi- 
cates.] That  the  provisions  of  the  act  of  Congress  of  the  twenty-third  day 
of  June,  eighteen  hundred  and  sixty,  relating  to  the  reissue  of  land  war- 
rants in  certain  cases,  be,  and  the  same  are  hereby,  extended  so  as  to  include 
the  reissue  of  agricultural-college  land  scrip  lost,  cancelled  or  destroyed 
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without  the  fault  of  the  owner  thereof,  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe.    [18  8iat  L.  111.] 

The  proyisions  of  Act  of  June  23,  1860,  ch.  203,  referred  to  are  incorporated  into  the 
Rensed  Statiitee  ae  sections  2441, 2442,  aupra,  pp.  689,  690. 


[Pref wence  right  to  wloct  lands.]  •  •  •  That  the  States  of  North 
Dakota,  South  Dakota^  Montana,  Idaho,  and  Wa^ington  shall  have  a  pref- 
erence right  over  any  person  or  corporation  to  select  lands  subject  to  entry 
by  said  States  granted  to  said  States  by  the  act  of  Congress  approved 
February  twenty-second,  eighteen  hundred  and  eighty-nine,  for  a  period 
of  sixty  days  after  lands  have  been  surveyed  and  duly  declared  to  be  sub- 
ject to  selection  and  aitry  under  the  general  land  laws  of  the  United  States : 
And  Provided  further,  That  such  preference  right  shall  not  accrue  against 
bona  fide  homestead  or  pre-emption  settlers  on  any  of  said  lands  at  the 
date  of  filing  of  the  plat  of  survey  of  any  township  in  any  local  land  office, 
of  said  States.    [27  Stat.  L.  592.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Mardi  3,  1883,  ch.  208. 
The  Act  of  Feb.  22,  1889,  ch.  180,  25  Stat.  L.  676,  mentioned  in  the  text,  was  the 
Act  providing  for  the  admission  of  these  states  into  the  Union, 
See  the  notes  to  R.  8.  sec.  2276,  M/pra,  p.  768. 


[Sec.  1.]  [Survey  of  lands  granted  to  States  —  selection  of  lands  — 
notice  —  advances  for  surveys.]  •  •  •  That  it  shall  be  lawful  for  the 
governors  of  the  States  of  Washington,  Idaho,  Montana,  North  Dakota, 
South  Dakota  and  Wyoming  to  apply  to  the  Commissioner  of  the  General 
Land  OflSce  for  the  survey  of  any  township  or  townships  of  public  land 
then  remaining  unsurveyed  in  any  of  the  several  surveying  districts,  with 
a  view  to  satisfy  the  public  land  grants  made  by  the  several  Acts  admitting 
the  said  States  into  the  Union  to  the  extent  of  the  full  quantity  of  land 
called  for  thereby;  and  upon  the  application  of  said  governors  the  Com- 
missioner of  the  General  Land  OflSce  shall  proceed  to  immediately  notify 
the  Surveyor-General  of  the  application  made  by  the  governor  of  any  of  the 
said  States  of  the  application  made  for  the  withdrawal  of  said  lands,  and 
the  Surveyor-General  shall  proceed  to  have  the  survey  or  surveys  so  applied 
for  made,  as  in  the  case  of  surveys  of  public  lands ;  and  the  lands  that  may 
be  found  to  fall  within  the  limits  of  such  township  or  townships,  as  ascer- 
tained by  the  survey,  shall  be  reserved  upon  the  filing  of  the  application 
for  survey  from  any  adverse  appropriation  by  settlement  or  otherwise 
except  under  rights  that  may  be  found  to  exist  of  prior  inception,  for  a 
period  to  extend  from  such  application  for  survey  until  the  expiration 
of  sixty  days  from  the  date  of  the  filing  of  the  township  plat  of  survey  in 
the  proper  district  land  ofiice,  during  which  period  of  sixty  days  the  State* 
may  select  any  of  such  lands  not  embraced  in  any  valid  adverse  claim,  for 
the  satisfaction  of  such  grants,  with  the  condition,  however,  that  the  gov- 
ernor of  the  State,  within  thirty  days  from  the  date  of  such  filing  of  the 
application  for  survey,  shall  cause  a  notice  to  be  published,  which  publica- 
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tion  shall  be  continued  for  thirty  days  from  the  first  publication,  in  some 
newspaper  of  general  circulation  in  the  vicinity  of  the  lands  likely  to  be 
embraced  in  such  township  or  townships,  giving  notice  to  all  parties 
interested  of  the  fact  of  such  application  for  survey  and  the  exclusive  right 
of  selection  by  the  State  for  the  aforesaid  period  of  sixty  days  as  herein 
provided  for;  and  after  the  expiration  of  such  period  of  sixty  days  any 
lands  which  may  remain  unselected  by  the  State,  and  not  otherwise  appro- 
priated according  to  law,  shall  be  subject  to  disposal  under  general  laws 
as  other  public  lands:  And  provided  further,  That  the  Commissioner  of 
the  General  Land  Office  shall  give  notice  immediately  of  the  rcJ^ervation 
of  any  township  or  townships  to  the  local  land  office  in  which  the  land  is 
situate  of  the  withdrawal  of  such  township  or  townships,  for  the  purpose 
hereinbefore  provided :  And  provided  further,  That  the  governors  of  the 
several  States  herein  named  are  authorized  to  advance  money  from  time  to 
time  for  the  survey  of  the  townships  withdrawn  at  such  United  States 
depository  as  may  be  designated  by  the  Commissioner  of  the  General  Land 
Office,  and  the  moneys  so  advanced  shall  be  reimbursable.  The  foregoing 
provisions  shall  be  applicable  to  Utah  when  admitted  as  a  Stat€  into  the 
Union  and  a  governor  is  duly  inaugurated  and  acting.  •  •  •  •  [28  Stat. 
L.  394,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch«  301. 
See  the  notes  to  R.  S.  sec.  2276,  supra,  p.  768. 


[Sec.  1.]  [Selection  of  school  lands  on  Indian  reservations  opened  to 
settlement.]  •  •  •  That  any  State  or  Territory  entitled  to  indemnity 
school  lands  or  entitled  to  select  lands  for  educational  purposes  under 
existing  law  may  select  such  lands  within  the  boundaries  of  any  Indian 
reservation  in  such  State  or  Territory  from  the  surplus  lands  thereof,  pur- 
chased by  the  United  States  after  allotments  have  been  made  to  the  Indians 
of  such  reservation,  and  prior  to  the  opening  of  such  reservation  to 
settlement.     [28  Stat.  L.  899,] 

This  is  from  the  Indian  Appropriation  Act  of  March  2,  1895,  cfa.  188. 

Jurisdiction    of    suits    on    claims. —  To  Department  of  the  Interior;  the  suit  must 

give  the  court  jurisdiction  under  this  Act  have  been  commenced  within  six  months 

of  a  suit  for  damages  growing  out  of  the  after  the  passage  of  the  Act  and  it  must 

claimant's  settlement  on  the  Crow  Creek  be  the  same  ease  in  law  that  was  before 

and    Winnebago    reservations,    the    claim  the    department.       Schewson     v.    U.     S., 

must  have  been  wholly  disallowed  by  the  (ISQ^)  31  Ct.  CI.  102. 


An  Act  Authorizing  the  Attorney-General,  upon  the  request  of  the  Secre- 
tary of  the  Interior,  to  appear  in  suits  brought  by  States  relative  to 
school  lands. 

[Act  of  March  2,  1901,  ch,  808,  31  Stat,  L.  950.] 

[Suit  to  determine  right  to  school  lands  —  parties.]  That  in  any  snit 
heretofore  or  hereafter  instituted  in  the  Supreme  Court  of  the  United  States 
to  determine  the  right  of  a  State  to  what  are  commonly  known  as  school 
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lands  within  any  Indian  reservation  or  any  Indian  cession  where  an  Indian 
tribe  claims  any  right  to  or  interest  in  the  lands  in  controversy,  or  in  the 
disposition  thereof  by  the  United  States,  the  right  of  such  State  may  be 
fully  tested  and  determined  without  making  the  Indian  tribe,  or  any  por- 
tion thereof,  a  party  to  the  suit  if  the  Secretary  of  the  Interior  is  made  a 
party  thereto;  and  the  duty  of  representing  and  defending  the  right  or 
interest  of  the  Indian  tribe,  or  any  portion  thereof,  in  the  matter  shall 
devolve  upon  the  Attorney-General  upon  the  request  of  such  Secretary. 
[31  Stat.  L,  950,] 


Jurisdiction  of  Supreme  Court  —  United 
States  real  party  in  interest  adverse  to 
state. —  Congrees  '*  has  l^  this  legislation 
in  effect  declared  that  the  IndianSj  al- 
though the  real  parties  in  interest,  need 
not  be  made  parties  to  the  suit;  that  the 
United  States  will,  for  the  purposes  of  the 
litigation,  stand  as  the  real  party  in  in- 
terest, and  so  far  as  it  could  within  con- 
stitutional limits  has  expressed  the  con- 
sent of  the  government  to  the  maintenance 
of  this  suit  in  this  court.  By  the  Act  it, 
in  effect,  declares  that  it  waives  all  objec- 
tions on  the  ground  that  it  is  a  mere  trus- 
tee; that  it  assumes  the  full  responsibil- 
ities of  ownership,  and  that  it  will,  what- 
ever may  be  the  oiitcome  of  any  legisla- 
tion, stand  responsible  to  the  Indians  for 
the  full  value  of  the  lands  in  controversy. 
Can  the  court  say  that  the  United  Spates 
may  not  assume  such  responsibility;  may 
not  waive  all  objections  on  account  of  the 
mere  matter  of  trusteeship,  and  stand 
in  court  as  the  responsible  owner,  against 
whom  all  litigation  may  be  directed?  If 
it  stands  as  such  owner,  then  within  the 
proposition  heretofore  referred  to  a  suit 
vrhteh  is  against  its  agents,  not  affecting 
them  individually,  but  affecting  only  its 
title  to  the  real  estate,  is  in  substance 
and  effect  a  suit  against  the  United  States. 
The  controversy  is  made  by  the  Act  of 
IJ^Ol  one  to  which  the  United  States  is  a 
party  in  interest,  to  be  directly  affected 
by  the  result,  and,  therefore,  the  case  is 
within  the  first  paragraph,  as  one  to 
which  the  judicial  power  of  the  United 
f^tates  extends.  Our  conclusion,  therefore, 
is  that  the  original  jurisdiction  vested  by 
the  Constitution  in  this  court  over  con- 


troversies in  which  a  state  is  a  party  is 
not  affected  by  the  question  whether  the 
state  is  party  plaintiff  or  party  defend- 
ant; that  a  dispute  as  to  the  title  to 
real  estate  is  a  question  of  a  justiciable 
nature,  and  can  properly  be  determined 
in  a  judicial  proceeding,  and  that  the 
United  States  is  to  be  taken,  for  the 
purposes  of  this  case,  as  the  real  party  in 
interest  adverse  to  the  state.  We  are  of 
opinion,  therefore,  that  this  court  has 
jurisdiction  of  this  controversy,  and  is 
called  upon  to  determine  the  case  upon  its 
merits."  'Minnesota  t?.  Hitchcock,  ( 1902 ) 
185  U.  S.  373,  22  S,  Ct.  650,  46  U.  S. 
(L.  ed.)    054. 

Lands  ceded  to  Indians  do  not  past 
under  school  grant. —  The  general  scope  of 
the  legislation  of  Congress  in  regard  to 
public  schools  and  also  in  regard  to  In- 
dians as  the  wards  of  the  government,  as 
well  as  the  technical  rules  of  statutory 
construction,  sustain  the  contention  that 
none  of  the  lands  ceded  to  Indians  passed 
to  the  state  under  the  school  grants. 
This  is  true,  although  no  patent  had  been 
executed  by  the  United  States  to  the  In- 
diana  in  severalty  or  to  the  tribe  at  large. 
Clearly  it  is  enough  that  from  what  had 
been  done  there  resulted  a  certain  definite 
tract  appropriated  to  that  purpose,  and 
that  the  Indi-aa  occupation  was  confined 
by  the  treaty  to  that  tract,  which  became 
in  effect  an  Indian  reservation.  Min- 
nesota r.  Hitchcock,  (1902)  185  U.  S.  373, 
22  S.  Ct.  650,  46  U.  S.  (L.  ed.)  964.  See 
also  Spalding  v.  Chandler,  (1896)  160 
U.  S.  394,  Iff  S.  Ot.  360,  40  U.  S.  (L.  ed.) 
469. 


An  Act  To  make  the  provisions  of  an  Act  of  Congress  approved  February 
twenty-eight,  eighteen  hundred  and  ninety-one  (Twenty-sixth  Stat- 
utes, seven  hundred  and  ninety-six),  applicable  to  the  State  of  Utah. 

[Act  of  May  3,  1902,  ch.  683,  82  Stat,  L.  188.] 

[Sbo.  1.]  [Grant  of  school  lands  to  Utah.]  That  all  the  provisions  of 
an  Act  of  Congress  approved  February  twenty-eighth,  eighteen  hundred 
and  ninety-one,  which  provides  for  the  selection  of  lands  for  educational 
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purposes  in  lieu  of  those  appropriated  for  other  purposes,  be,  and  the  same 
are  hereby,  made  applicable  to  the  State  of  Utah,  and  the  grant  of  school 
lands  to  said  State,  including  sections  two  and  thirty-two  in  each  townsMp, 
and  indemnity  therefor,  shall  be  administered  and  adjusted  in  accordance 
with  the  provisions  of  said  Act,  anything  in  the  Act  approved  July  six- 
teenth, eighteen  hundred  and  ninety-four,  providing  for  the  admission  of 
said  State  into  the  Union,  to  the  contrary  notwithstanding.  [32  Stat,  L. 
188.] 

m 

The  Act  of  Feb.  28,  1891^  ch.  384,  amends  R.  S.  sees.  2275,  2276,  and  is  incorporated 
in  such  sections,  aupra,  pp.  705,  768. 

Sec.  2.  [Sections  added.}  That  wherever  the  words  *  *  sections  sixteen 
and  thirty-six  ''  occur  in  said  Act,  the  same  as  applicable  to  the  State  of 
Utah  shall  read:  **  sections  two,  sixteen,  thirty-two,  and  thirty-six, *'  and 
wherever  the  words  **  sixteenth  and  thirty-sixth  sections  "  occur  the  same 
shall  read:  **  second,  sixteenth,  thirty-second,  and  thirty-sixth  sections,' ' 
and  whenever  the  words  **  sections  sixteen  or  thirty-six  "  occur  the  same 
shall  read:  **  sections  two,  sixteen,  thirty-two,  or  thirty-six,"  and  wherever 
the  words  *'  two  sections  "  occur  the  same  shall  read  **  four  sections.*' 
[32  Stat  L.  189.] 

See  the  notes  to  the  preceding  section  1  of  this  Act  and  R.  S,  sec.  2276,  aupn, 
p.  768. 


An  Act  To  set  apart  certain  lands  in  the  State  of  South  Dakota,  to  be 
known  ae  the  Battle  Mountain  Sanitarium  Reserve. 

[Act  of  March  22, 1906,  ch.  1127,  34  Stat.  L.  83.] 

[Sec.  1.]  [Battle  Mountain  Sanitarium,  Hot  Springs,  S.  Dak. —  lands 
reserved  for  —  description  —  valid  rights  not  affected.]  That  there  are 
hereby  reserved  from  settlement,  entry,  sale,  or  other  disposal  all  those  cer- 
tain tracts,  pieces,  or  parcels  of  land  lying  and  being  situate  in  the  State 
of  South  Dakota  and  within  the  boundaries  particularly  described  as  fol- 
lows: Beginning  at  the  southwest  corner  of  section  eighteen,  township 
seven  south,  range  six  east.  Black  Hills  meridian ;  thence  east  to  the  south- 
east comer  of  said  section  eighteen ;  thence  south  to  the  southwest  comer 
of  the  northwest  quarter  of  section  twenty;  thence  east  to  the  southeast 
comer  of  the  northeast  quarter  of  section  twenty-one ;  thence  north  to  the 
northeast  comer  of  the  southeast  quarter  of  section  nine;  thence  west  to 
the  center  of  section  seven;  thence  south  to  the  southwest  comer  of  the 
FX)utheast  quarter  of  section  seven;  thence  west  to  the  northwest  corner 
of  section  eighteen ;  thence  south  to  the  place  of  beginning  all  in  township 
seven,  range  six  east,  Black  Hills  meridian,  in  Pall  River  County,  South 
Dakota:  Provided,  That  nothing  herein  contained  shall  be  construed  to 
affect  any  valid  rights  acquired  in  connection  with  any  of  the  lands 
embraced  within  the  limits  of  said  reserve.    [34  Stat.  L.d3.^ 
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Sec.  2.  [Name  of  reservation  —  oontrol.]  That  said  reserve  shall  be 
known  as  the  Battle  Mountain-  Sanitarium  Reserve,  and  shall  be  under  the 
exclusive  control  of  the  Board  of  Managers  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  in  connectioil  with  the  Battle  Mountain  Sanitarium 
at  Hot  Springs,  South  Dakota,  whose  duty  it  shall  be  to  prescribe  such 
rules  and  regulations  and  establish  such  service  as  they  may  deem  necessary 
for  the  care  and  management  of  the  same.    [34  Stat.  L.  83 J\ 


Sec.  3.  [Perfecting  bona  flde  claims  —  lands  in  Uen  of  —  surrender  of 
title  to  private  lands  —  issue  of  land  scrip  not  authorised  —lands  in  lieu 
of,  granted  to  South  Dakota.]  That  in  all  cases  of  unperfected  bona  fide 
claims  lying  within  the  said  boundaries  of  said  reserve,  which  claims  have 
been  properly  initiated  prior  to  September  second,  nineteen  hundred  and 
two,  said  claims  may  be  perfected  upon  compliance  with  the  requirements 
of  the  laws  respecting  settlement,  residence,  improvements,  and  so  forth,  in 
the  same  manner  in  all  respects  as  claims  are  perfected  to  other  Grovern- 
ment  lands:  Provided,  That  to  the  extent  that  the  lands  within  said 
reserve  are  held  in  private  ownership  the  Secretary  of  the  Interior  is 
hereby  authorized  in  his  discretion  to  exchange  therefor  public  lands  of  like 
area  and  value,  which  are  surveyed,  vacant,  unappropriated,  not  mineral, 
not  timbered,  and  not  required  for  reservoir  sites  or  other  public  uses  or 
purposes.  The  private  owners  must,  at  their  expense  and  by  appropriate 
instruments  of  conveyance,  surrender  to  the  Government  a  full  and 
unencumbered  right  and  title  to  the  private  lands  included  in  any  exchange 
before  patents  are  issued  for  or  any  rights  attached  to  the  public  lands 
included  therein,  and  no  charge  of  any  kind  doiall  be  made  for  issuing  sudi 
patents.  Upon  completion  of  any  exchange  the  lands  surrendered  to  the 
Government  shall  become  a  part  of  said  reserve  in  a  like  manner  as  if  they 
had  been  public  lands  at  the  time  of  the  establishment  of  said  reserve. 
Nothing  herein  contained  shall  be  construed  to  authorize  the  issuance  of  any 
land  scrip,  and  the  State  of  South  Dakota  is  granted  the  privilege  of  select- 
ing from  the  public  lands  in  said  State  an  equal  quantity  of  land  in  lieu  of 
such  portions  of  section  sixteen  included  within  said  reserve  as  have  not 
been  sold  or  disposed  of  by  said  State  and  are  not  covered  by  an  unperfected 
bona  fide  claim  as  above  mentioned.    [34  Stat,  L.  83.] 


Ssc.  4.  [Unlawftil  intrusion,  etc.,  prohibited  —  praalty,]  That  all  per- 
sons who  shall  unlawfully  intrude  upon  said  reserve,  or  who  shall  without 
permission  appropriate  any  object  therein  or  commit  unauthorized  injury 
or  waste  in  any  form  whatever  upon  the  lands  or  other  public  property 
therein,  or  who  shall  violate  any  of  the  rules  and  regulations  prescribed 
hereunder,  shall,  upon  conviction,  be  fined  in  a  sum  not  more  than  one 
thousand  dollars,  or  be  imprisoned  for  a  period  not  more  than  twelve 
months,  or  shall  suffer  both  fine  and  imprisonment,  in  the  discretion  of  the 
court.    [34  Stat,  L.  83.\ 
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An  Act  To  make  the  provisions  of  an  Act  of  Congress  approved  February 
twenty-eighth,  eighteen  hundred  and  ninety-one  (Twenty-sixth  Stat- 
utes, page  seven  hundred  and  ninety-six),  applicable  to  the  Territory 
of  New  Mexico. 

[Act  of  March  16, 1908,  ch.  88,  35  Stat  L.  44,] 

[New  Mexico  —  school  land  grants,  etc.]    That  all  the  provisions  of  an 

Act  of  Congress  approved  February  twenty-eighth,  eighteen  hundred  and 
ninety-one,  entitled  **An  Act  to  amend  sections  twenty-two  hundred  and 
seventy-five  and  twenty-two  hundred  and  seventy-six  of  the  Revised  Stat- 
utes of  the  United  States  providing  for  the  selection  of  lands  for  educa- 
tional purposes  in  lieu  of  those  appropriated  for  other  purposes,"  be,  and 
the  same  are  hereby,  made  applicable  to  the  Territory  of  New  Mexico,  and 
the  grant  of  school  lands  to  said  Territory,  and  indemnity  therefor,  shall 
be  administered  and  adjusted  in  accordance  with  the  provisions  of  said  Act, 
anything  in  the  Act  of  Congress  approved  June  twenty-firsf,  eighteen 
hundred  and  ninety-eight,  making  certain  grants  of  land  to  the  Territory 
of  New  Mexico,  and  for  other  purposes,  to  the  contrary  notwithstanding. 
[35  Stat.  L,  44,] 

The  Act  of  Feb.  28,  1891,  ch.  384,  amended  R.  S.  sees.  2275  and  2276,  swpra^ 
pp.  765,  768. 

The  Territory  of  New  Mexico  was  admitted  as  a  State  bv  an  Act  of  June  20,  1910. 
ch.  310,  36  Stat.  L.  557,  and  Res.  of  Aug.  21,  1911,  No.  8^  37  Stat.  L.  39.  See  States. 


An  Act  To  provide  for  selection  by  the  State  of  Idaho  of  phosphate  and 

oil  lands. 

[Act  of  Feb,  27,  1913,  ch,  85,  37  Stat.  L.  687,] 

[Sec.  1.]  [Idaho  —  selection  of  phosphate  or  oil  lands.]  That  from 
and  after  the  passage  of  this  Act  unreserved  public  lands  of  the  United 
States  in  tlie  State  of  Idaho  which  have  been  withdrawn  or  classified  as 
phosphate  or  oil  lands,  or  are  valuable  for  phosphates  or  oil,  shall,  if  other- 
wise available  under  existing  law,  be  subject  to  selection  by  the  State  of 
Idaho  under  indemnity  and  other  land  grants  made  to  it  by  Congress 
whenever  such  selections  shall  be  made  with  a  view  of  obtaining  or  pas.sing 
title,  with  a  reservation  to  the  United  States  of  the  phosphates  arid  oil  in 
such  lands,  and  of  the  right  to  prospect  for,  mine,  and  remove  the  same. 
[37  Stat.  L,  687,] 

Seo.  2.  [Application.]  That  the  State  of  Idaho,  when  applying  to 
select  lands  classified  as  phosphate  or  oil  lands,  or  valuable  for  phosphates 
or  oil,  with  a  view  to  securing  or  passing  title  to  the  same  in  accordance 
with  the  provisions  of  the  indemnity  and  other  granting  Acts,  shall  state 
in  the  application  for  selection  that  same  is  made  in  accordance  with  and 
subject  to  the  provisions  and  reservations  of  this  Act.    [37  Stat.  i.  687.] 

Seo.  3.  -[Title  to  State  —  reservation  of  right  to  prospect  —  occupation 
for  mining,  etc. —  objections  to  classification  —  restrictions  on  entries.] 
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That  upon  satisfactory  proof  of  full  compliance  with  the  provisions  of  the 
laws  which  selection  is  made  and  this  Act,  the  State  shall,  upon  approval 
of  the  selection  by  the  Secretary  of  the  Interior,  be  entitled  to  have  the 
lands  certified  to  it,  with  a  reservation  to  the  United  States  of  all  the  phos- 
phates and  oil  in  the  land  so  certified,  together  with  the  right  in  the  United 
States,  or  persons  authorized  by  it,  to  prospect  for,  mine,  and  remove  the 
same;  but  before  any  person  not  acting  for  the  United  States  shall  be 
entitled  to  enter  upon  the  lands  certified  for  the  purpose  of  .prospecting 
for  phosphates  or  oil  he  shall  furnish,  subject  to  approval  by  the  Secretary 
of  the  Interior,  a  bond  or  undertaking  as  security  for  the  payment  of  all 
damages  to  the  crops  and  improvements  on  said  lands  by  reason  of  such 
prospecting  for  phosphates  or  oil.  Any  person  who  has  acquired  from  the 
United  States  the  oil  or  phosphate  deposits  in  any  such  land,  or  the  right 
to  mine  or  remove  the  same,  may  reenter  and  occupy  so  much  of  the  sur- 
face thereof  as  may  be  required  for  all  purposes  reasonably  incident  to  the 
mining  and  removal  of  the  oil  or  phosphate  therefrom  and  mine  and  remove 
the  oil  or  phosphate  upon  payment  of  the  damages  caused  thereby  to  the 
owner  thereof,  or  upon  giving  a  good  and  sufficient  bond  or  undertaking 
in  an  action  instituted  in  any  competent  court  to  ascertain  and  fix  said 
damages:  Provided,  That  nothing  herein  contained  shall  be  held  to  deny 
or  abridge  the  riglit  of  the  State  of  Idaho  to  present  and  have  prompt  con- 
sideration of  applications  to  select  lands,  which  have  been  classified  as  oil 
or  phosphate  lands,  with  a  view  to  disproving  such  classification  and  secur- 
ing a  certificate  without  reservation :  And  provided  further,  That  the 
reserved  phosphate  and  oil  deposits  in  approved  selections  under  this  Act 
shall  not  be  subject  to  exploration  or  entry,  other  than  by  the  United  States, 
except  as  hereinafter  authorized  by  Congress.    [37  Stat.  L.  687,'^ 


ZVn.  BIGHT   OF  WAT   OVER  PtTBUO   LANDS 

Sec.  2477.  [Eight  of  way  for  higrhways  over  public  UincU.]  The  right 
of  way  for  the  construction  of  highways  over  public  lands,  not  reserved 
for  public  uses,  is  hereby  granted.     [B.  8,] 

Act  of  July  26,  1866,  ch.  262,  14  Stat.  L.  253. 

Provisions  relating  to  the  transfer  of  rights  of  way  hy  settlers  were  made  hy  R.  S. 
lec  2288,  supra,  p.  592. 


Object  of  grant.— "The  object  of  the 
grant  [made  by  this  section]  was  to  en- 
able the  citizens  and  residents  of  the 
states  and  territories  where  public  land« 
belonging  to  the  United  States  were  situ- 
ated to  build  and  construct  such  high- 
ways across  the  public  domain  as  the 
exigencies  of  their  localities  might  require, 
without  makintr  themselves  liable  as  tres- 
passers." Wells  V.  Pennington  County, 
(1891)  2  S.  D.  1,  48  N.  W.  305,  3©  A.  S. 
R.  758. 

Nature  of  grant. —  It  has  boon  held  that 
this  section  operates  as  a  present  grant 
and  that  when  the  offer  which  it  makes  is 
acted  on  and  accepted,  the  acceptance  re- 
lates back  and  becomes  effective  from  the 
8  F.  S.  A.—  20 


date  of  the  Act.  Walcott  Tp.  r.  Skauge, 
(1897)  6  N.  D.  382,  71  N.  W.  644;  Wells 
V.  Pennington  County,  (18W)  2  S.  D.  1, 
48  N.  W.  306,  30  A.  S.  R.  758. 

This  section  is  a  present  grant,  and,  if 
accepted  by  the  legislature  or  the  public 
in  an  effectual  manner  while  the  land  is 
a  part  of  the  public  domain,  a  highway 
is  established.  ThoU  t;.  Koles,  (1902)  ^ 
Kan.  802,  70  Pac.  881. 

A  dedication  of  public  land  for  high- 
ways, under  this  section,  is  a  grant  to  the 
public  as  a  continuing  body,  so  that,  so 
long  as  the  roadway  remain.s  a  rural  one, 
it  is  under  the  supervision  of  the  county 
as  trustee  for  the  public;  and  as  soon 
as  the  territory  comes  within  the  limits 
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of  an  incorporated  city,  is  passed  to  the 
city  as  trustee  for  the  same  public.  Butte 
r.  Mikosowitz,  (1909)  99  Mont.  350,  102 
Pac.  593. 

It  is  belieyed,  however,  that  the  state- 
ment thus  broadly  made  is  inaccurate 
unless  it  is  accepted  as  subject  to  the 
qualification  that  the  creation  of  a  high- 
way by  prescription  or  by  state  legisla- 
tion accepting  the  offer  made  by  the  fed- 
eral statute  relates  back  to  the  date  of 
the  Act  only  when  no  adverse  rights  to 
the  land  in  question  have  intervened.  The 
theory  upon  which  these  cases  were  de- 
cided is  that  the  words  "  is  hereby 
granted ''  import  a  grant  in  prsesenti 
which  is  analogous  to  that  made  by  the 
act  granting  swamp  and  overflowed  lands 
to  the  states.  (See  supra,  p.  708,  XIII, 
Swamp  a/nd  Oversowed  Lands.)  In  the 
case  of  that  grant,  however,  the  swamp 
and  overflowed  lands  were  susceptible  of 
exact  identification,  while  the  applicaticm 
to  this  section  of  the  principles  invoked 
in  the  construction  of  that  Act,  would 
operate  to  create  endless  confusion,  as 
every  sale  of  public  lands  made  after 
July  26,  1866,  would  be  subject  to  the 
right  of  third  persons  to  create  highways 
over  the  lands  sold.  The  true  rule  would 
seem  to  be  that  laid  down  in  Wallowa 
County  r.  Wade,  (1903)  43  Ore.  253,  72 
Pac.  793,  wherein  it  was  said :  "  The  Act 
of  dJongress  is  more  than  a  mere  general 
offer  to  the  public,  being  in  effect  a  dedi- 
cation of  the  land,  which  becomes  opera- 
tive and  relates  back  to  the  date  of  the  Act 
whenever  the  public,  either  by  user  or  by 
some  appropriate  act  of  the  highway  au- 
thorities, amrmatively  manifests  an  in- 
tention to  use  a  certain  definite  portion 
of  the  public  land  as  a  highway.  The 
right  is  necessarily  indefinite,  and,  in  a 
sense,  floating  and.  liable  to  be  extin- 
guished by  a  sale  or  disposition  of  the 
land,  until  the  highway  is  surveyed  and 
marked  on  the  ground,  or  in  some  other 
way  identified  or  designated;  but  when 
the  public  authorities  lay  out  and  locate 
a  road  over  public  land  of  the  United 
States  by  surveying  and  marking  it  on 
the  ground,  or  by  some  legislative  act,  or 
when  it  is  shown  by  user,  the  right 
becomes  complete,  and  an  intention  to 
accept  the  dedication  is  manifested,  and 
subsequent  settlers  on  the  land  take  sub- 
ject to  the  easement."  See  also  Red 
River,  etc.,  R.  Co.  v.  Sture,  (1884)  32 
Minn.  95,  20  N.  W.  229. 

As  a  matter  of  fact  it  would  seem  that 
in  some  of  the  cases  cited  above  it  was 
unnecessary  for  the  court  to  hold  that 
this  section  operated  as  a  grant  in 
pnesenti.  Thus  in  Tholl  t\  Koles,  (1902) 
65  Kan.  802,  70  Pac.  881,  while  the  court 
held  that  the  Act  was  a  grant  in  prssenti, 
the  point  actually  decided  seems  to  be 
that  the  proper  acceptance  of  tlie  grant 
by  the  state  established  a  highway.  And 
ip  Wells  t?.   Pennington  County,    (1891) 


2  S.  D.  1,  48  N.  W.  305,  39  A.  S.  R.  758, 
a  pre-emption  settlement  was  made  on  the 
land  after  the  passage  of  the  territorial 
statute  accepting  the  offer,  but  before  the 
lands  were  surveyed  and  the  highways 
identified,  and  while  there  was  a  dis- 
tinct assertion  that  the  grant  was  in 
prssenti,  the  precise  point  decided  seems 
to  be  that  when  the  lands  were  surveyed 
and  the  highways  designated,  the  right 
of  the  territory  attached  to  the  highways 
and  took  effect  as  of  the  date  of  the  terri- 
torial statute  of  acceptance. 

In  Stofferan  i\  Okanogan  County, 
(1913)  76  Waa*i.  265,  136  Pac.  484,  it  was 
held  that  the  grant  resulting  from  this 
section  is  not  in  preesenti.  The  court 
said :  "  The  net  result  of  our  decisions, 
therefore,  is  that  the  United  States  stat- 
ute takes  effect  as  a  grant  only  when  the 
res  comes  into  being;  thaft  is,  when  the 
road  has  been  established  on  petition  as 
prescribed  by  our  statute,  or  by  prescrip- 
tion prior  to  the  attaching  of  any  adverse 
rights  upon  the  public  lands  over  wMch 
it  passes." 

This  section  becomes  effective  in  a  par- 
ticular county  as  of  the  date  of  the  grant, 
upon  the  passage  of  a  local  law  declaring 
all  section  lines  in  that  county  public 
roads;  such  legislation  being,  in  effect,  an 
acceptance  of  the  grant.  Walbridge  r. 
Russell  County,  (1906)  74  Kan.  341,  86 
Pac.  473. 

Effect  of  grant. — The  grant  severe  the 
land  from  the  public  domain.  After  an 
entry  and  appropriation  under  the  pro- 
visions of*  this  section  and  the  proper 
designation  of  the  right  of  way  granted 
thereby,  the  way  so  appropriated  ceases 
to  be  a  portion  of  the  public  domain* 
Estes  Parte  Toll  Road  Co.  f.  Edwards, 
(1893)   3  Colo.  App.  74,  32  Pac.  549. 

Effect  on  lands  of  Northern  Pacific 
Railroad  Co.— This  Act  granting  a  right 
of  way  for  the  constructiwi  of  highways 
over  public  lands  not  reserved  for  pubUe 
use,  attached  to  and  created  a  superior 
title  therein  to  the  grant  of  such  lands 
to  the  Northern  Pacific  Railroad  Company 
under  Act  of  Congress  approved  July  2, 
1864  (chapter  217,  13  Stat.  365),  because 
the  certified  plat  of  definite  location  of 
said  road  containing  the  tract  afterwards 
deeded  to  plaintiff  was  not  filed  with  the 
commissioner  of  the  general  land  office 
until  May  26,  1873,  and  did  not  apply  to 
any    interest    in    said    lands    previously 

Granted  to  the  public  by  the  United 
tates  government.  Wenberg  t\  Gibbs 
Tp.,  (1915)  31  N.  D.  46,  153  N.  W.  440. 
Grant  not  revocable. — ^The  right  granted 
by  this  section  is  not  in  the  nature  of  a 
mere  license  revocable  at  the  pleasure 
of  the  grantor.  When  highways  are  once 
established  over  the  public  domain,  under 
and  by  virtue  of  this  section,  the  public 
at  once  becomes  vested  with  an  absolute 
right  to  the  use  thereof  which  cannot  be 
revoked   oy  the  United  States.     Waioott 
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Tp.  9.  Skauge,    (189T)   «  N.  D.  382,  71 
X.  W.  644. 

Local  laws  considered. —  This  section 
does  not  operate  to  grant  rights  of  way 
and  establish  highways  contrary  to  the 
laws  of  the  state  or  territory  m  which 
the  lands  affected  are  located.  Tucson 
Conaol.  Copper  Co.  T.  Reese,  (1909)  12 
Ariz.  226,  100  Pac.  777. 

"Highways." — The  word  "highways," 
as  used  in  this  section,  should  be  con- 
strued in  accordance  with  recognized  local 
la ws,^  customs,  and  usages,  so  that  a  high- 
way dedicated  thereby  is  not  limited  to 
the  beaten  path  or  track,  but  is  sixty  feet 
wide,  when  so  provided  for  the  estitbliah- 
ment  of  ordinary  highways  by  the  local 
law.  Butte  v,  Mikosowitz,  (1909)  39 
Mont.  350,  102  Pac.  593. 

A  railway  is  a'  highway  within  the 
meaning  of  this  section.  Tennessee,  etc., 
B.  Co.  t>.  Taylor,  (1893)  102  Ala.  224,  14 
So.  379;  Ffint,  etc.,  R.  Co.  v.  Gordon, 
(1879)  41  Mich.  420,  2  N.  W.  648.  See 
also  Verdier  u.  Port  Royal  R.  Co.,  (1881) 
15  S.  C.  476;  Sams  «.  Port  Royal,  etc., 
R.  Co.,  (1881)  15  S.  C.  484.  Contra, 
BurHngton,  etc.,  R.  Co.  t%  Johnson, 
(1887)  38  Kan.  142,  16  Pac.  125. 

Establiahment  of  highway  by  prescrip- 
tioB. —  This  Act  is  an  unequivocal  grant 
of  the  right  of  way  for  highways  over  pub- 
lic lands,  without  any  limitation  as  to 
the  manner  of  their  establishment,  and 
therefore  authorizes  the  establishment  of 
higfawavs  over  public  lands  by  prescrip- 
tion whenever  prescription  is  recognized 
as  a  mode  for  the  establishment  of  high- 
ways in  the  state  wherein  the  public 
lands  are  situated.  Smith  v.  MitcheU, 
(1899)  21  Wash.  536,  58  Pac.  667,  75 
A.  S.  R.  858.  See  also  Wallowa  County  t\ 
Wade,  (1903)  43  Ore.  253,  72  Pac.  793. 

Lands  subject  to  right  of  way  grant. — 
Landfi  acquired  by  the  United  States 
under  the  provisions  of  the  Direct  Tax 
Act  of  1863,  12  Stat.  L.  422,  are  public 
lands  w^ithin  the  meaning  of  this  section, 
and  unless  they  are  reserved  for  public 
uses,  a  railroad  may  acquire  a  right  of 
way  over  them.  Verdier  v.  Port  Royal  R. 
Co.,  (1881)  15  S.  C.  476;  Sams  t*.  Port 
Royal,  etc.,  R.  Co.,  (1881).  15  S.  C.  484. 
Lands  of  the  general  government  not 
reserved  for  public  purposes  may  be  used 
for  public  roads.  Van  Wanning  v,  Deeter, 
(1907)  78  Neb.  282,  110  N.  W.  703, 
affirmed  on  rehearing  (1907)  78  Neb.  284, 
112  N.  W.  902. 

The  mere  announcement  of  a  govern- 
mental policy  to  withhold,  when  the  same 
shall  be  surveyed,  specified  portions  of 
the  public  domain  from  settlers  and  pur- 
chasers **  for  the  purpose  of  being  ap]nied 
to  schools  of  states  hereafter  to  be 
erected  "  is  neither  a  grant  nor  a  reserva- 
tion for  public  uses  within  the  meaning 
of  this  section.  Riverside  Tp.  v.  Newton, 
(1898)  11  S.  D.  120,  75  N.  W.  899. 
.  IndUn   reservation.— The   Indiana   are 


wards  of  the  government,  and  the  reser- 
vation of  public  lands  for  their  use  would 
seem  clearly  to  "he  a  reservation  for  pub- 
lic use,  so  that,  until  a  reservation  is 
thrown  open  for  settlement,  the  land  does 
not  come  within  the  purview  of  the  grant 
contained  in  this  section.  Stofferan  v. 
Okanogan  County,  (1913)  76  Wash.  265, 
136  Pac.  484. 

Acceptance  —  Necessity. — ^The  grant  re- 
mains in  abeyance  until  a  highway  is 
established  under  some  public  law  author- 
izing it  and  takes  effect  from  that  time. 
McAllister  i\  Okanogan  County,  (1909) 
51  Wash.  647,  100  Pac.  146,  24  L.  R.  A. 
(N.  S.)   764. 

Where,  in  ejectment  by  a  city  to  re- 
cover possession  of  land  for  a  street,  the 
evidence  was  sufiicient  to  establish  a  high- 
way by  prescription  -if  the  land  over 
which  it  passed  had  been  subject  to  private 
ownership,  it  is  sufficient  to  show  an  ac- 
ceptance of  the  dedication  of  the  right  to 
use  public  land  over  which  the  street 
passed  for  street  purposes,  made  by  this 
section.  Butte  i'.  Mikosowitz,  (1909)  39 
Mont.  350,  102  Pac.  593. 

A  resolution  of  the  hotjird  of  supervisors 
accepting  a  right  of  way  for  the  construc- 
tion of  highways  over  public  lands  as  far 
as  the  grant  related  to  a  certain  road 
described,  which  resolution  was  recorded 
in  the  office  of  the  county  recorder,  does 
not  make  the  road  described  a  public 
highway,  where  it  did  not  appear  that  the 
resolution  was  made  on  petition  of  tax- 
payers, nor  that  the  road  as  laid  off  was 
recorded.  Tucson  Consol.  Copper  Co.  v, 
Reese,  (1909)   12  Ariz.  226,  100  Pac.  777. 

An  order  of  a  hoard  of  county  commis- 
sioners, otherwise  regular,  undertaking  to 
establish  a  highway  across  public  land  of 
the  United  States,  operates  as  an  effectual 
acceptance  of  the  congressional  grant  of 
a  right  of  way  for  the  construction  of  a 
highway,  and  one  deriving  titre  to  such 
land  through  a  settlement  subsequently 
made  takes  it  subject  to  the  easement  so 
created.  Molyneux  u.  Grimes,  (1908)  78 
Kan.  830,  98  Pac.  278. 

User. — An  acceptance  of  the  dedication 
of  land  of  the  general  government  for 
public  roads  may  be  made  either  by  this 
section  or  by  the  acts  of  the  public  au- 
thorities, or  of  the  public  itself.  Van 
Wanning  r.  Deeter,  (1907)  78  Neb.  282, 
110  N.  W.  703,  affirmed  on  rehearing 
(1907)   78  Neb.  284,  112  N.  W.  902. 

This  statute  is  a  standing  offer  of  a 
free  right  of  way  over  the  public  domain, 
and  as  soon  as  the  offer  is  accepted  in  an 
appropriate  manner  by  the  agents  of  the 
public  or  by  the  public  itself,  a  high- 
way is  established.  Thus,  evidence  of 
user,  general  and  long  continued,  and 
proof  that  the  county  authorities  had  as- 
sumed control  over  the  road  and  had 
worked  and  improved  a  portion  of  it,  haa 
been  held  competent  evidence  as  tending 
to  show  an  acceptance  of  the  offer  of  the 
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statute.  Streter  t?.  Stalnaker,  (1901 )  61 
Neb.  205,  85  N.  W.  47 ;  Rolling  f.  Emrich, 
(1904)    122  Wis.  134,  99 'N.  W.  464. 

This  statute  is  an  express  dedication  of 
a  right  of  way,  and  an  acceptance  of  the 
grant  while  the  land  is  a  part  of  the 
public  domain  may  be  effected  by  public 
user  alone,  without  an  action  of  the  public 
highway  authorities,  and,  when  an  accept- 
ance thereof  has  once  been  made,  the  high- 
way is  legally  established,  and  is  there- 
after a  public  easement  upon  the  land, 
and  subsequent  entrymen  and  claimants 
"take  subject  to  such  easement.  Montgom- 
ery I?.  Somers,  (1907)  50  Ore.  259,  90  Pac. 
674. 

Where  the  general  public  had  used  a 
highway  for  seven  years  over  public  lands 
before  the  same  were  entered  by  a  home- 
steader, it  was  held  that  such  user  con- 
stituted an  acceptance  of  the  grant  with- 
out any  resolution  of  the  board  of  county 
commissioners  accepting  the  highways. 
Okanogan  Count v  v.  Cheeihfun,  (1905)  37 
Wash.  682,  80  Pac.  262,  70  L.  R,  A.  1027. 

But  the  desultory  use  for  a  few  months 
by  private  persons  of  a  logging  road  over 
public  lands  with  no  action  by  the  public 
is  not  suflSciont  to  make  the  road  a  high- 
way under  this  section.  Rolling  v.  Em- 
rich,   (1904)    122  WMs.  134,  99  NT.  W.  4ff4. 

And  see  Cross  v.  State,  (1906)  147  Ala. 
126,  41  So.  875,  wherein  it  was  said  that 
a  roadway  used  by  the  public  over  govern- 
ment land  does  not  become  a  public  high- 
way from  mere  use  for  twenty  years,  or 
by  prescription,  under  this  section. 

Acceptance  hy  .state. —  An  Act  of  the 
state  legislature  declaring  that  all  roads 
within  a  certain  county  which  had  heen 
used  as  highways  for  two  years  or  more 
before  the  passage  of  the  act,  should  be 
considered  highways,  operated  as  an  ac- 
ceptance of  the  grant  of  this  section  and 
established  the  status  of  such  highways 
over  the  public  land,  so  that  when  it 
passed  into  private  ownership  it  was  taken 
subject  to  the  easement  of  the  highways. 
iSchwerdtle  r.  Placer  County,  (1S95)  108 
Cal.  589.  41  Pac.  448. 

And  the  same  effect  has  been  held  to 
result  from  the  passage  of  a  state  statute 
declaring  the  section  lines  in  a  county 
containing  public  lands  to  be  highways. 
Tholl  V.  Koles,  (1902)  65  Kan.  802,  >0 
Pac.  881;  W^ells  v.  Pehnington  County, 
(1891)  2  S.  D.  1,  48  N.  W.  305,  39  A. 
S.  R.  758;  Keen  v.  Fairview  Tp.,  (1896) 
8  S.  D.  558,  67  N.  W.  623. 

But  in  one  case,  the  court,  while  taking 
judicial  notice  of  the  United  States  ana 
stat«  statutes,  held  that  it  was  necessary 
to  prove  that  the  particular  land  in  con- 
troversy was  a  part  of  the  public  domain 
until  the  passage  of  the  state  statute,  as 
it  could  not  take  judicial  notice  of  such 
fact.  Schwerdtle  t\  Placer  County,  (1895) 
108  Cal.  589,  41  Pac.  448. 

Effect    of    acceptance. —  Where    a    ter- 


ritorial public,  highway  was  established 
over  public  lands  under  this  section,  the 
status  of  the  highway  became  permanently 
fixed,  and  it  is  not  changed  by  .the  sub- 
sequent establishment  of  a  government 
forest  reserve  embracing  land  over  which 
it  passed,  notwithstanding  Act  June  4, 
1897,  ch.  2,  30  Stat.  L.  35,  36  (see  Timber 
Lands  and  Forest  Reserves),  which 
vests  the  control  of  highways  over  forest 
reservations  in  the  Secretary  of  the  Inte- 
rior. Duffield  v.  Ashurst,  (1909)  12  Ari«. 
360,  100  Pac.  820. 

This  section  operating  with  a  statute  of 
the  state  declaring  section  lines  in  a 
county  containing  public  lands  to  be  high- 
ways constitutes  a  dedication  and  accept- 
ance of  public  land  for  a  highway,  so 
that  when  it  passed  into  private  owner- 
ship it  was  taken  subject  to  the  easement. 
Tholl  r.  Koles,  (1902)  65  Kan.  802,  70 
Pac.  881. 

An  acceptance  of  a  dedication  of  public 
land  for  streets  relates  back  to  the  date 
of  the  dedication.  Butte  v.  Mikosowitx, 
(1909)  35  Mont.  350,  102  Pac.  693. 

Subsequent  purobaser  takes  subject  to 
existing  easement. —  W'here  a  right  of  way 
has  been  lawfully  acquired  over  public 
land  under  the  provisions  of  this  section, 
a  subsequent  purchaser  or  grantee  of  such 
land  takes  it  subject  to  the  easement  in 
favor  of  the  public,  unless  such  easement 
has  been  extinguished  by  the  operation 
of  the  state  laws.  McRose  v.  JBottyer, 
(1889)  81  Cal.  122,  22  Pac.  393;  Eates 
Park  Toll  Road  Co.  v.  Edwards,  (1893) 
3  Colo.  App.  74,  32  Pac.  549;  Th<^l  c. 
Koles,  (1902)  66  Kan.  802,  70  Pac.  881; 
Walcott  Tp.  V.  Skauge,  (1897)  6  N.  D. 
382,  71  N.  W.  544;  Wallowa  Countv  r. 
Wade,  (1903)  43  Ore.  253,  72  Pac.  793; 
Keen  v.  Fairview  Tp.,  (1896)  8  S.  D.  558, 
67  N.  W.  623. 

Rights  of  railroad  as  against  homestead 
entryman. —  Where  a  railroad  acquired  a 
right  of  way  under  this  section  over  land 
which  had  been  entered  as  a  homestead, 
but  not  patented  to  the  entryman,  it  was 
held  that  the  patent,  when  subsequently 
issued,  would  not  relate  back  so  as  to 
defeat  the  railroad's  right  to  the  right  of 
way,  as  the  homestead  entryman  made 
his  entry  subject  to  the  possibility  that  it 
would  be  defeated  by  the  subsequent  con- 
struction of  any  railway  before  he  earned 
his  patent.  It  was  alsQ  held,  however, 
that  the  railroaxl  should  compensate  the 
.  entryman  for  improvements  made  by  him 
prior  to  the  appropriation  of  the  right  of 
way.  Flint,  etc.,  R.  Co.  v.  Gordon,  (1879) 
41  Mich.  420,  2  N.  W.  648. 

It  has  been  held,  on  the  other  hand,  that 
a  settler  who  has  entered  public  land 
under  the  Homestead  Law,  though  no  pat- 
ent has  been  issued,  has  an  inchoate  title 
to  the  land,  which  is  property;  that  this 
is  a  vested  right,  which  can  only  be  de- 
feated by  the  settler's  failure  to  oon^tly 
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with  the  conditions  of  the  law;  that  if 
he  compliea  with  these  conditions,  he  be- 
comes invested  with  full  ownership  and 
the  absolute  right  to  a  patent;  that  the 
patent,  when  issued,  relates  back  to  the 
date  of  hia  settlement;  and  that  as  against 
such  a  homesteader  a  railroad  company 
has  not,  imder  the  Act  of  March  3,  1875, 
infra,  this  page,  or  under  this  section,  a 
right  of  way  over  the  land  homesteaded 
unless  such  right  was  acquired  before  the 
homesteader's  settlement.  Red  Riyer,  etc., 
R.  Co.  V.  Sture,  (1884)  32  Minn.  95,  20 
X.  W.  229. 

And  in  Atchison,  etc.,  R.  Co.  v.  Richter, 
(1815)  20  N.  M.  278,  148  Pac.  478,  L.  R. 
A.  l^lffF  969,  the  court  said:  "When  a 
valid  entry  has  been  made  by  a  citizen, 
that  portion  of  the  public  land  covered  by 
the  entry  is  segregatetl  from  the  public 
domain,  and  is  appropriated  to  the  private 
use  of  the  entryman,  and  is  not  subject  to 
further  entry,  and  is  not  included  in  sub- 
quent  grants  made  by  Congress." 

It  would  seem  that  this  is  clearly  the 
better  view.  See  8upra,  p.  643,  VI,  nome- 
steads,  notes  to  R.  8.  sec.  2289  et  seq. 
And  see  notes  to  the  next  following  Act 
of  >Urch  3,  1875,  ch.  152. 

Patent  unnecessary. —  In  order  for  a 
railroad  to  acquire  the  benefit  tendered  by 
this  section,  nothing  more  is  necessary 
than  the  construction  of  its  road.  No 
patent  is  required.  The  offer  and  accept- 
anee,  taken  together,  are  equivalent  to  a 


grant.  Estes  Park  Toll  Road  Co.  v.  Ed- 
wards, (1893)  3  Colo.  App.  74,  32  Pac. 
549;  Flint,  etc.,  R.  Co.  v.  Gordon,  (1879) 
41  Mich.  420,  2  N.  W.  648. 

Taxation  of  right  of  way. —  When  a 
part  of  the  public  domain  is  severed  there- 
from by  virtue  of  an  appropriation  as  a 
right  of  way  by  a  toll-road  company  under 
the  provisions  of  this  section,  it  is  subject 
to  taxation  by  the  county  in  which  it  is 
situated.  Estes  Park  Toll  Road  Co.  v. 
Edwards,  (1893)  3  Colo.  App.  74,  32  Pac. 
549. 

Consent  of  United  States  to  dedication. 
—  It  haa  been  held  that  one  who  entered 
on  an  Indian  reservation  and  attempted 
to  locate  a  mining  claim  to  which  he  was 
given  a  patent  after  the  treaty  opening 
the  reservation,  had,  prior  to  such  treaty, 
sufficient  right  in  such  mining  claim  to 
dedicate  a  portion  thereof  as  a  highway. 
This  section  operates  to  give  the  consent 
of  the  United  States  to  such  dedication, 
and  the  public  acquires  a  valid  title,  of 
which  it  cannot  be  deprived  by  subsequent 
acts  of  the  patentee  or  his  grantees.  Dead- 
wood  V,  Whittaker,  (1900)  12  S.  D.  515, 
81  N.  W.  908. 

Cited. —  This  section  is  cited  generally 
in  People  v.  Quong  Sing,  (1912)  20  Cal. 
App.  26,  127  Pac.  1062;  Scott's  Bluff 
County  r.  Tri-State  Land  Co.,  (1913)  93 
Neb.  805,  142  X.  W.  296;  Rule  v.  Sioux 
County,  (1913)  94  Neb.  736,  144  N.  W. 
806. 


An  act  flrranting  to  railroads  the  right  of  way  through  the  public  lands 

of  the  United  States. 

[Act  of  March  3,  1875,  ch.  152, 18  Stat.  L.  483.] 

[Sec.  1.]  [Bight  of  way  through  public  lands,  materials,  station- 
grounds,  etc.,  granted  to  railroads.]  That  the  right  of  way  through  the 
public  lands  of  the  United  States  is  hereby  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  State  or  Territory,  except  the  Dis- 
trict of  Columbia,  or  by  the  Congress  of  the  United  States,  which  shall 
have  filed  with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  incor- 
poration, aud  due  proofs  of  its  organization  under  the  same,  to  the  extent 
of  one  hundred  feet  on  each  side  of  the  central  line  of  said  road ;  also  the 
right  to  take,  from  the  public  lands  adjacent  to  the  line  of  said  road, 
material,  earth,  stone,  and  timber  necessary  for  the  construction  of  said 
railroad;  also  ground  adjacent  to  such  right  of  way  for  station-buildings, 
depots,  machine  shops,  side-tracks,  turn-outs,  and  water-stations,  not  to 
exceed  in  amount  twenty  acres  for  each  station,  to  the  extent  of  one  station 
for  each  ten  miles  of  its  road.    [18  Stat.  L.  482.] 

This  and  the  following  five  sections  constitute  the  Act  known  as  the  "Railroad 
Right  of  Way  Act  of  1875." 
Right*  of  way  through  Alaska,  sec  Alaska,  vol.  1,  p.  330  ct  seq. 
Rights  of  way  through  Indian  lands,  see  Indians,  vol.  3,  p.  893  et  seq. 
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Amendment  of  this  Act. —  See  Act  of 
Feb.  27,  1901,  ch.  614,  tn/ra,  p.  812. 

Nature  and  purpose  of  Act. — "  The  gen- 
eral nature  and  purpose  of  the  Act  of 
[March  3]  1875  were  manifestly  to  pro- 
mote the  building  of  railroads  through 
the  immense  public  domain  remaining  im- 
settled  and  undeveloped  at  the  time  of  its 
passage.  It  was  not  a  mere  bounty  for 
the  benefit  of  the  railroads  that  might 
accept  its  provisions,  but  was  legislation 
intended  to  promote  the  interests  of  the 
government  in  opening  to  settlement  and 
m  enhancing  the  value  of  those  public 
lands  through  or  near  which  such  rail- 
roads might  be  constructed."  U.  S.  v. 
Denver,  etc.,  R.  Co.,  ( 1893)  150  U.  S.  1, 
14  S.  Ct.  11,  37  U.  S.  (L.  ed.)  »75,  affirmed 
(C.  C.  Colo.  1888)   34  Fed.  838. 

Public  benefit. —  The  grant  made  by  this 
Act  is  intended  for  railroad  companies  in- 
tendiing  to  operate  as  common  carriers  for 
the  benefit  and  convenience  of  the  public, 
and  not  for  the  benefit  of  the  companies 
solely.  Hence,  a  logging  railroad  com- 
pany which  has  no  other  intention  than 
that  of  operating  its  railroad  for  the  pur- 
pose of  its  own  private  business,  is  not 
entitled  to  the  grant  made  by  the  Act. 
(1890)  19  Op.  Atty.-Gen.  546. 

Grant  in  praesenti. — ^The  uniform  con- 
struction of  this  Act  has  been  that  it  is 
a  grant  "  in  praesenti  of  lands  to  be  there- 
after identified."  Noble  v.  Union  River, 
Logging  R.  Co.,  (1893)  147  U.  S.  165, 
13  S.  Ct.  271,  37  U.  S.  (L.  ed.)  123; 
Jamestown,  etc.,  R.  Co.  v,  Jones,  (1900) 
177  U.  S.  125,  20  S.  Ct.  568,  44  U.  S. 
(L.  ed.)  698;  Stalker  v.  Oregon  Short 
Line  R.  Co.,  (1912)  225  U.  S.  142,  32 
S.  Ct.  636,  56  U.  S.  (L.  ed.)  1027,  affirm- 
ing (1908)  14  Idftho  362,  94  Pac.  56. 

But  in  Spokane  Falls,  etc.,  R,  Co.  i".  Zieg- 
ler,  (C.  C.  A.  9th  Cir.  1894)  61  Fed.  392, 
16  U.  S.  App.  472,  9  C.  C.  A.  548,  affirmed 
(189^)  167  U.  S.  65,  17  S.  Ct.  728,  42  U. 
S.  (L.  ed.)  79,  it  was  held  that  the  Act 
did  not  operate  as  an  absolute  grant  in 
praesenti,  since  an  existing  grantee  is  es- 
sential to  the  creation  for  present  grant, 
that  the  Act  is  simply  an  offer  to  all  rail- 
road companies  and  takes  effect  as  a  grant 
to  any  particular  company  only  when  such 
company  complies  with  the  provisions  of 
the  Act  locating  its  road  and  filing  a  pro- 
file thereof  in  the  land  office.  See  to  the 
same  effect  Denver,  etc.,  R.  Co.  t*.  Wilson, 
(1900)  28  Colo.  6,  62  Pac.  843;  Chicago, 
etc.,  R.  Co.  V.  Van  Cleave,  (1894)  52  Kan. 
665,  33  Pac.  472;  Red  River,  etc.,  R.  Co. 
V.  Sture,  (1884)  32  Minn.  95,  20  N.  W. 
229. 

The  import  of  the  cases  moved  seem  to 
be  that  the  date  as  of  which  the  status  or 
character  of  the  land  is  in  all  cases  to  con- 
trol is  the  time  when  the  railroad  company 
first  seeks  to  give  practical  effect  to  the 
grant  by  the  definite  location  of  its  line 
of  road,  whether  that  be  the  filing  of  the 


statutory  map  or  by  actual  constnietion 
upon  the  ground.    Spokane  Falls,  etc.,  R. 
Co.  r.  Ziegler,  (C.  C.  A.  9th  Cir.  1894)  61 
Fed.  392,  15  U.  S.  App.  472,  9  C.  C.  A. 
548,  affirmed  (1897)    167  U.  S.  65,  17  S. 
Ct.  728,  42  U.  S.  (L.  ed.)  79;  Minneapolis, 
etc.,  R.  Co.  V.  Doughty,  (1908)  208  U.  S. 
251,  28  S.  Ct.  291,  52  U.  S.  (L.  ed.)  474; 
U.  S.  V.  Minidoka,  etc.,  R,  Co.,  (CCA 
9th  Cir.  1911)   190  Fed.  491,  111  C  C.  A. 
323;  U.  S.  V.  Chicago,  etc.,  R.  Co.,  (D.  C. 
Idaho  1913)  207  Fed.  164.    And  this  view 
is  not  in  conflict  with  Stalker  r.  Oregon 
Short  Line  R.  Co.,  (1912)  225  U.  S.  142, 
32  S.  Ct.   636,   56  U.  S.    (L.  ed.)    1027, 
Jamestown,  etc.,  R.  Co.  v.  Jones,   (1900) 
177  U.  S.  15,  20  S.  Ct.  568,  44  U.  S.  (L, 
ed.)    698,  cited  supra.     See  also  Denver, 
etc.,  R,  Co.  V.  Hanoum,   (1893)    19  Colo. 
162,  34  Pac.  838;  Pennsylvania  Min.,  etc., 
Co.   V.   Everett,   etc.,   R,   Co.,    (1902)    29 
Wash.  102,  69  Pac.  628;  Washington,  etc., 
R.  Co.  t>.  Ccpur  D'Alene  K,  etc.,  Co.,  (C 
C.  Idaho  1892)   52  Fed.  766;  Rio  Grande 
Western  R.  Co.  v.  Telluride  Power,  etc., 
Co.,    (1897)    16   Utah   125,   51   Pac.    146, 
iorit  of  error  dismissed  (1900)    175  U.  S. 
639,  20  S.  Ct.  245,  44  U.  S.  (L.  ed.)  305. 

Thus  in  Jamestown,  etc.,  R.  Co.  r.  Jones, 
supra,  the  question  was  whether  the  right 
of  way  became  definitely  located  by  the 
actual  construction  of  the  railroad,  or 
only  upon  the  filing  of  a  map  of  location, 
which  was  much  later.  The  conclusion 
was  that  by  the  actual  construction  of 
the  ra-ilroad  the  boundaries  of  the  grant 
were  fixed  by  the  rule  of  the  statute,  which 
granted  a  strip  one  hundred  feet  wide  on 
each  side  of  the  center  of  the  track.  The 
court  said:  "  The  ruling  gives  a  practical 
operation  to  the  statute.  It  enables  the 
railroad  company  to  secure  the  grant  by 
an  actual  construction  of  its  road,  or  in 
advance  of  con«truction  by  filing  a  map 
[of  its  road'l  as  provided  in  section  four. 
Actual  construction  of  the  road  is  cer- 
tainly unmistakable  evidence  and  notice 
of  appropriation."  It  was  therefore  held 
that  an  entry  made  after  construction  but 
before  filing  a  map  of  location  was  sub- 
ject to  the  prior  right  of  the  railroad. 

Nature  of  right  of  way. —  The  right  of 
way  granted  is  neither  a  mere  easement, 
nor  a  fee  simple  absolute,  but  a  limited 
fee,  made  on  an  implied  condition  of  re- 
verter in  the  event  that  the  company 
ceases  to  use  or  retain  the  land  for  the 
purposes  for  which  it  is  granted,  and 
carries  with  it  the  incidents  and  remedies 
usually  attending  the  fee.  Rio  Grande 
Western  R.  Co.  r.  Stnngham,  (1915)  230 
U.  S.  44,  36*  S.  Ct.  5,  60  U.  S.  (L.  ed.)  136. 

The  grant  has  the  attributes  of  a  fee; 
that  is,  perpetuity  and  exclusive  use  and 
possession.  Oregon  Short  Line  R.  Co.  r. 
Stalker,  (1908)  14  Idaho  362,  94  Pac.  56, 
affirmed  (1912)  225  U.  S.  142,  32  S.  Ct. 
636,  56  U.  S.  (L.  ed.)   1027. 

The  grant  is  a  base,  qualified,  or  limited 
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fee,  and  is  more  than  an  easement,  and 
a  reversionary  interest  remains  in  the 
United  States  to  be  conveyed  by  it  to  the 
person  to  whom  the  land  may  be  patented, 
whose  rights  will  be  subject  to  those  of 
the  railroad.  Oregon  Short  Line  R.  Co.  r. 
Stalker,  (1908)  14  Idaho  362,  94  Pac.  59, 
a^rmed  (1912)  225  U.  S.  142,  32  S.  a. 
636,  56  U.  S.  (L.  ed.)   1027. 

Patent  zelates  back  to  initiatory  act. — 
**  The  act  of  1875  confers  upon  the  rail- 
road company  the  '  right  to  take '  from 
the  public  lands  adjacent  to  its  right  of 
way,  ground  for  station  purposes.     This 
'  right  to  take '  in  advance  of  construction 
is  subject  to  the  approval  of  the  Secretary 
of    the    Interior.      When,    therefore,    the 
railroad  company  has  exercised  its  '  ri^ht 
to   take'  a  particular  tract  for  station 
purposes,  by  filing  a  survey  and  plat  of 
the  ground  select^,  the  Secretary  of  the 
Interior  is  called  upon  to  interpret  the 
law    under   which   the   right   to   take   is 
claimed,  and  to  determine  the  lawfulness 
of  the  taking,  as  of  the  time  when  the 
right   was  asserted  by  the  filing  of  the 
plat  and  survey.     When  he  acts  and  for 
the   Grovemment   consents,   by   approving 
the   plat,  his   approval  operates   to  give 
effect  to  the  ^rant,  the  land  upon  which 
it  operates  being  thereby  definitely  deter- 
mined.    Therefore  it  is  that  a  claim  by 
another  initiated  pending  his  conclusion 
is  cut  off  by  giving  eifect  to  the  approval 
as  of  date  when  his  action  was  invoked. 
The  principle  is  that  which  has  been  many 
times  applied  in  conflicting  claims  to  in- 
demnity    lands,     under     railroad     land 
grants.     In  such  cases  the  patent,  when 
issued,  is  held  to  relate  to  the  date  of  the 
filing  of  the  railroad  company's  list  of 
selections    in   lieu    of    place    lands    lost, 
thereby  defeating  adverse  rights  initiated 
after  the  actual  filing  of  the  list  of  selec- 
tions.    The  same  rule  has  likewise  been 
applied    to   lists   of    selections   made   by 
states  to  which  a  grant  has  been  made 
subject   to  location.     In  both   classes   of 
cases,  it  has  been  many  times  ruled  that 
while  no  vested  riffht  against  the  United 
States   is   acquired  until   the   actual   ap- 
proval of  the  list  of  selections,  the  com- 
pany does  acquire  a  right  to  be  preferred 
oFer  such  an  intervenor.    In  other  words, 
the  patent,  when  issued,  relates  back  to 
the  initiatory  right,  and  cuts  off  all  claim- 
ants whose  rights  were  initiated  later." 
Stalker    t.    Oregon    Short    Line    R.    Co., 
(1912)    225  U.  S.  142,  32  S.  Ct.  636,  66 
U.  S.  (L.  ed.)   1027. 

Bendlciaries  of  Act  —  Prior  grant, — ^A 
railroad  company  having  built  a  road 
prior  to  the  Act  may  also  take  advantage 
of  this  Act.  Rio  Grande  Western  R.  Co. 
t.  Stringham,  (1910)  38  Utah  113,  110 
FftC.  868. 

A  decree  rendered  on  demurrer,  dis- 
missing, on  the  merits,  a  suit  to  estab- 
lish a  trust   in   certain   lands   in   favor 


of  a  railway  company  which  set  up,  as 
a  basis  of  its  alleged  title  in  fee  simple, 
the  Railroad  Land  Grant  Act  of  July  2, 
1864  (13  Stat.  L.  366,  ch.  217),  prevents 
the  successor  in  interest  of  such  railway 
company  from  asserting,  in  an  action  of 
ejectment  involving  the  same  property, 
brought  by  the  defendant  in  the  former 
suit,  that  such  company  had  acquired 
title  under  this  section  or  under  the  state 
statute  of  limitations.  Northern  Pac.  R. 
Co.  V.  Slaght,  (1907)  205  U.  S.  122,  27 
S.  Ct.  442,  61  U.  S.  (L.  ed.)  738. 

Tramtcay. — A  tramway  constructed  for 
the  sole  purpose  of  hauling  ore  from  and 
supplies  to  a  mine,  is  not  a  railroad 
within  the  meaning  of  the  Act.  Denver, 
etc.,  R.  Co.  i\  Bolognese,  (1914)  45  Utah 
65,  143  Pac.  129. 

Railroad  securing  right  for  benefit  of 
another  company. — Where  the  right  of  a 
railroad  company  to  claim  the  benefits 
of  this  Act  was  attacked  on  the  ground 
that  it  was  not  organized  in  good  faith 
for  the  purpose  of  constructing  a  railroad 
for  itself,  but  was  a  mere  instrument  of 
another  railroad  company  by  which  the 
real  work  of  construction  was  to  be  car- 
ried on,  it  was  held  that  these  facts  could 
not  operate  to  exclude  the  first  company 
from  the  rights  granted  by  the  statute. 
Denver,  etc.,  R.  Co.  v.  Ailing,  (1879)  99 
U.  S.  463,  25  U.  8.  (L.  ed.)  438,  revers- 
ing (1878)   6  Fed.  Cas.  No.  2,387. 

Acquirement  of  right  of  way  6y  rail- 
road construction  company. —  It  is  the 
duty  of  the  railroad  company  and  not  of 
the  construction  company  building  the 
road,  to  do  the  things  required  by  this 
Act  to  secure  a  right  of  way  over  public 
lands.  It  is  neither  lawful  nor  possible 
for  the  construction  company  to  do  the 
things  required.  Fitzgerald  r.  Missouri 
Pac.  R.  Co.,  (C.  C.  Neb.  1891)  45  Fed. 
812.    . 

Land  subject  to  grant  —  Indian  cession, 
—  Lands  ceded  by  Indians  to  the  United 
States  with  power  of  sale  and  disposal, 
are  public  lands  over  which  a  railroad 
company  may  secure  a  right  of  way  under 
the  provisions  of  this  Act.  Rierson  v. 
St.  Louis,  etc.,  R.  Co.,  (1898)  69  Kan. 
32,  61  Pac..  901. 

Forest  reserve. — ^A  forest  reserve  is  ex- 
cepted from  the  operation  of  this  Act. 
Chicago,  etc.,  R.  Co.  r.  U.  S.,  (C.  C.  A. 
9th  Cir.  1914)  218  Fed.  288,  134  C.  C.  A. 
84,  wherein  the  court  discussing  the 
words  "  public  lands  "  said :  "  Much  dis- 
cussion is  indulged  in  respecting  the 
meaning  and  legislative  significance  of 
the  words  *  public  lands,'  as  contained  in 
section  1  of  the  act;  but  we  are  not  im- 
pressed that  it  is  necessary  to  enter  at  all 
upon  that  inquiry,  as  we  believe  that  sec- 
tion 5  affords  a  sufficiently  clear  interpre- 
tation of  the  statute  for  the  purposes  of 
this  case.  That  section  makes  the  act  in- 
applicable to  any  lands  within  the  limits  of 
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any  military  park, or  Indian  reservation,  or 
otlier  lands  specifically  reserved  from  sale. 
It  is  the  cardinal  policy  and  purpose  of 
Congress  and  the  general  government  that 
the  lands  compriseid  within  forest  reserva- 
tions shall  be  specially  reserved  from  sale 
and  disposal  to  settlers  and  other  persons, 
except  as  more  recently  expressly  pro- 
vided by  law,  while  such  reservations  re- 
main unrevoked  by  direction  or.  order  of 
the  President.  As  said  in  Shannon  v. 
U.  S.,  [C.  C.  A.  9th  Cir.  1908]  160  Fed. 
870,  873,  88  C.  C.  A.  52,  56 :  '  The  crea- 
tion of  such  a  reservation  severs  the  re- 
served land  from  the  public  domain,  dis- 
poses of  the  same,  ana  appropriates  it  to 
a  public  use.'  Nor  does  it  seem  to  us 
that  the  rule  ejusdem  generis  helps  the 
respondent,  for  national  forest  reserves 
are  set  apart  for  a  definite,  permanent, 
and  public  use,  the  same  as  are  military, 
park,  and  Indian  reservations,  only  that 
the  use  is  different.  So  is  the  use  of  a 
military  reserve  different  from  that  of  a 
park  reserve  or  an  Indian  reservation,  and 
an  Indian  reservation  from  that  of  a 
park,  but  all  are  created  and  set  apart  for 
special  governmental  use.  And  a  forest 
reserve,  under  the  conservation  policy  of 
the  government,  is  just  as  essential  and 
vital  to  the  eliectuation  of  the  govern- 
ment's purposes  in  that  direction  as  a 
military  reserve,  a  park,  or  an  Indian 
reservation  for  the  purposes  of  the  gov- 
ernment to  the  ends  for  which  they  are 
respectively  established." 

Irrigation  lands, — "  Public  lands  "  in- 
clude land  reserved  and  withdrawn  from 
public  entry  for  the  purpose  of  reclama- 
■  tion  and  irrigation  under  the  Act  of 
June  17,  1902,  32  Stat.  L.  388,  (title 
Waters).  U.  S.  i\  Minidoka,  etc.,  R.  Co., 
(C.  C.  A.  9th  Cir..  1911)  190  Fed.  491, 
111  C.  C.  A.  323,  reversing  (C.  C.  Idaho 
1910)    176  Fed.  762. 

An  aha/ndaned  mining  claim  b^omes 
public  land  to  which  the  right  of  way  of 
a  railroad  company  attaches,  so  that  the 
relocation  is  subject  to  the  easement  of 
the  railroad  company.  Bonner  v,  Rio 
Grande  Southern  R.  Co.,  (1903)  31  Colo. 
446,  72  Pac.  1066. 

Land  previously  granted  to  a  railroad 
by  an  Act  of  Congress  under  which  the 
grantee  had  acquired  a  vested  interest, 
IS  excepted  from  the  operation  of  this 
Act  so  that  another  railroad  cannot  sub- 
sequently acquire  a  right  of  way  there- 
under over  such  land.  Washington,  etc., 
R.  Co.  V.  Ooeur  IVAlene  R.,  etc.,  Co., 
(1889)   2  Idaho  580,  21  Pac.  562. 

Manner  of  locating  right  of  way. —  The 
definite  location  of  the  right  of  way  and 
station  grounds  of  a  railroad  company 
may  be  made  by  acts  of  the  company 
operating  as  unmistakable  evidence  of 
appropriation,  such  as  the  construction 
of  its  railroad,  station  buildings,  and 
other    appurtenmires.    or    by    filing    with 


the  register  of  the  land  office  where  the 
land  is  located  a  profile  of  its  route  and 
station  grounds,  approved  by  the  Secre- 
tary of  the  Interior,  in  compliance  with 
section  4  of  this  Act.  Comford  r.  Great 
Northern  R.  Co.,  (1909)  18  N.  D.  570. 
120  N.  W.  875. 

Actual  construction  of  a  railroad 
definitely  locates  only  a  right  of  way 
extending  100  feet  on  each  .side,  and 
definite  location  of  station  grounds  out- 
side of  such  right  of  way  must  be  made 
by  other  and  further  acts  of  the  railroad 
company,  operating  as  unmistakable  no- 
tice to  an  intending  settler  of  an  appro- 
priation by  the  company  for  that  purpose. 
Comford  v.  Great  Northern  R.  Co.,  ( 1909) 
18  N.  D.  570,  120  N.  W.  875. 

Effect  of  locating  right  of  way. — A  rail- 
road on  compliance  with  this  Act  be- 
comes a  grantee  as  specifically  and 
definitely  as  if  it  had  been  named  in  the 
Act.  Oregon  Short  Line  R.  Co.  r. 
Stalker,  (1908)  14  Idaho  362,  94  Pac 
56,  affirmed  (1912)  226  U.  S.  142,  32 
S.  Ct.  636,  56  U.  S.  (L.  ed.)   1027. 

Where  a  railroad  selects  land  in  the 
mode  prescribed  by  the  Interior  Depart- 
ment, and  advises  the  department  of  such 
selection  by  filing  its  maps,  it  has  done 
all  the  law  requires  of  it,  and  the  grant 
then  becomes  a  fixity,  not  only  as  to  the 
grantee,  but  as  to  the  thing  granted. 
Oregon  Short  Line  R.  Co.  r.  Stalker, 
(1908)  14  Idaho  362,  94  Pac.  56,  affirmed 
(1912)  225  U.  S.  142,  32  8.  Ct.  636,  56 
U.  S.   (L.  ed.)    1027. 

Change  of  location. — A  railroad  com- 
pany which  has  obtained  the  approval  of 
a  profile  of  its  road  by  the  Interior  De- 
partment may  change  a  portion  of  its  lo- 
cation, providing  such  change  does  not 
affect  intervening  rights.  Phoenix,  etc, 
R.  Co.  V.  Arizona  Eastern  R.  Co.,  ( 1906) 
9  Ariz.  434,  84  Pac.  1097. 

Grant  subject  to  rights  of  prior  settlen. 
— Where  a  person  qualified  lo  enter  pub- 
lic land  under  the  homestead,  pre-emption, 
or  timber  culture  laws,  has  acquired  a 
possessory  right  to  public  land  by  the 
initiation  of  an  entrv  in  the  manner  pre- 
scribed by  statute  before  a  railroad  com- 
pany has  filed  its  profile  as  required  by 
this  Act,  the  railroad  company  cannot, 
even  before  the  issuance  of  a  patent  to 
sudi  entryman,  acquire  a  right  of  way 
over  the  land  entered  without  making 
proper  compensation  to  the  entryman  in 
the  manner  provided  by  law.  Washing- 
ton, etc.,  R.  Co.  r.  Osborn,  (1895)  160 
U.  S.  103,  16  S.  Ct.  219,  40  U.  S.  (L.  ed.) 
366;  Spokane  Falls,  etc.,  R.  Co.  v.  Ziegler, 
(C.  C.  A.  9th  Cir.  1894)  61  Fed.  3»2, 
15  U.  S«  App.  472,  9  C  C.  A.  548,  ajjurmed 
(1897)  167  U.  S.  65,  17  S.  Ct.  728,  42 
U.  S.  (L.  ed.)  79;  Denver,  etc.,  R.  Co.  i?. 
Wilson,  (1900)  28  Colo.  6,  62  Pac.  843; 
Savannah,  etc.,  R.  Co.  f.  Davis,  (1889) 
25  Fla.  917,  7  So.  29;   Washington,  etc, 
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R,  Co.  I*.  Osborne,  (1889)  2  Idaho  557,  21 
Pac.  421;  Chicago,  etc.,  R.  Co.  ^^  Van 
Cleave,  (1894)  $2  Kan.  665,  33  Pac.  472; 
Red  River,  etc.,  R.  Co.  r.  Sture,  (1884) 
32  Minn.  95,  20  N.  W.  229;  Jamestown, 
etc.,  R.  Co.  V.  Jones,  (1898)  7  N.  D.  619, 
76  N.  W.  227;  Larsen  i\  Oregon  Ry.,  etc., 
Co.,  (1890)  19  Ore.  240,  23  Pac.  974; 
Enoch  r.  Spokane  Fallsi  etc.,  R.  Co., 
(1893)  6  Wash.  393,  33  Pac.  966;  Reidt 
r.  Spc^cane  Falls,  etc.,  R.  Co.,  (1893) 
6  Wash.  623,  34  Pac.  150;  Slaght  v. 
Northern  Pac.  R.  Co.,  (1905)  39  Wash. 
576,  81  Pac.  1062.  See  also  Burlington, 
etc.,  R.'Co.  a  Johnson,  (1887)  38  Kan. 
142,  16  Pac.  125.  Compare  Kinion  v.  Kan- 
sas City,  etc.,  R.  Co.,  (1893)  118  Mo.  577, 
24  S.  W.  636. 

A  homestead  entry,  valid  on  its  face, 
constitutes  such  an  appropriation  and 
withdrawal  of  land  as  to  segregate  it 
from  public  domain,  and  precludes  it 
from  subsequent  appropriation  for  right 
of  way  for  railroad  purposes.  Enid,  etc., 
R.  Co.  V.  Kephart,  (1907)  19  Okla.  1,  91 
Pac.   1049. 

This  Act  confers  no  easement  in  land 
occupied  by  a  homestead  whose  possessory 
right  attached  before  the  railroad  was 
actually  constructed,  and  before  its  map 
of  definite  location  had  been  approved  by 
the  Secretary  of  the  Interior,  though  the 
company  had  Qualified  to  take  under  the 
Act  and  had  aetermined  by  a  final  sur- 
vey the  exact  location  for  its  road  across 
the  settler's  land  before  the  latter  ac- 
quired any  rights.  Doughty  v.  Min- 
neapolis, etc.,  R.  Co.,  (1906)  15  N.  D. 
290,  107  N.  W.  971. 

Where  A.  made  a  homestead  entry  and 
B.    entered    thereon    and   made   a    settle- 
ment, and  a  railroad  appropriated  a  strip 
across  the  tract  for  its  right  of  way,  and 
its    profile    maps   having    been    approved 
by  the  Secretary  of  the  Interior  under  Act 
Cong.   March   2,    1899,   30   Stat.    L.   990, 
ch.  374  (see  vol.  3,  p.  893),  and  thereafter 
B.  by  contest  secured  the  relinquishment 
of  A.  to  be  filed  in  the  land  o^ce,  and 
thereafter  made  homestead  entry  for  such 
land  under  a  preference  right,  and  com- 
plied with  all  the  provisions  of  the  law, 
the   cancellation    of   A.'s    entry    did    not 
cause  a  reversion  of  the  rieht  of  way  to 
the   railroad    company,    under    this    Act. 
Enid,  etc.,  R.  Co.  v.  Kephart,  (1907)    19 
Okla.  1,  91  Pac.  1049. 

Where  a  railroad  built  its  line  through 
public  land,  and,  where  the  land  had  been 
filed  upon,  condemned  a  way  100  feet 
wide  and  filed  a  map  under  this  Act,  and 
at  that  time  there  was  nothing  of  record 
in  the  United  States  land  office  showing 
that  the  land  in  controversy  was  within  a 
Mexican  grant,  as  against  one  claiming 
under  the  grant,  which  was  valid,  it  was 
held  that  the  railroad  acquired  a  right  of 
way  100  feet  wide,  and  not  merely  the 
land  occupied  by  its  roadbed.     Ainsa  v. 


New  Mexico,  etc.,  R.  Co.,  (1911)   13  Ariz. 
320,  114  Pac.  971. 

But  where  an  entrvman  under  the 
former  pre-emption  laws,  relinquished . his 
entry  before  perfecting  hi  a  title,  but  after 
a  railroad  company  had  complied  with 
this  statute,  and  on  the  date  of  the  re- 
linquishment another  person  made  a 
homestead  entry  of  the  same  land,  it  was 
held  that  the  railroad  company's  rights 
were  superior  to  those  of  the"  new  home- 
stead entryman.  Hamilton  v,  Spokane, 
etc.,  R.  Co.,  (1891)  3  Idaho  164,  28  Pac. 
408;  Jamestown,  etc.,  R.  Co.  v.  Jones, 
(1898)    7  N.  D.  619,  76  N.  W.  227. 

And  where  a  homestead  entryman  aban- 
doned his  entrv  after  having  sold  a  right 
of  way  over  the  land  to  a  railroad  com- 
pany which  had  complied  with  the  require- 
ments of  this  Act,  and  the  railroad  com- 
pany constructed  its  road  and  operated 
it  continuously,  it  was  held  that  its  title 
to  the  right  of  way  was  good  as  against 
the  United  States  and  its  grantees,  so 
as  to  invalidate  a  subsequent  homestead 
entry  thereof.  Alexander  v.  Kansas  City, 
etc.,  R.  Co.,  (1897)  138  Mo.  464,  40  S. 
W.  104. 

The  same  rule  has  been  applied  to  the 
purchase  of  a  right  of  way  from  the 
locators  of  a  mining  claim  by  a  railrqad 
company  which  had  complied  with  the 
statutory  requirements.  On  the  abandon- 
ment of  the  claim  by  the  locators,  the 
land  became  part  of  the  public  domain, 
and  the  railroad  company  by  virtue  of 
this  Act  immediately  acquired  an  ease- 
ment which  burdened  the  land  in  the 
hands  of  subsequent  locators.  Bonner  v. 
Rio  Grande  Southern  R.  Co.,  (1903)  31 
Colo.  446,  72  Pac,  1065. 

It  has  been  held  that  where  a  railroad 
company  made  a  definite  location  of  its 
line,  acquired  the  right  of  way  and  com- 
menced the  construction  of  its  road,  and 
within  twelve  months  thereafter  made  a 
profile  which  was  duly  approved  by  the 
Secretary  of  the  Interior,  the  secretary's 
approval  perfected  the  grant  of  the  right 
of  way  to  the  company,  and  the  grant 
took  effect  as  of  the  date  of  the  com- 
pany's location  of  its  line  so  as  to  defeat 
an  intervening  homestead  entry  made  by 
one  who  had  knowledge  of  the  location. 
Kinion  t*.  Kansas  City,  etc.,  R.  Co., 
(1893)   118  Mo.  577,  24  S.  W.  636. 

This  decision,  however,  is  in  direct  con- 
flict with  Enoch  v.  Spokane  Falls,  etc.,  R. 
Co.,  (1893)  6  Wash.  393,  33  Pac.  966, 
and  Reidt  v.  Spokane  Falls,  etc.,  R.  Co., 
(1893)  6  Wash.  623,  34  Pac.  150,  and 
seems  to  be  contrary  in  principle  to 
Spokane  Falls,  etc.,  R.  Co.  v.  Ziegler,  (C. 
C.  A.  9th  Cir.  1894)  61  Fed.  392,  15 
U.  S,  App.  472,  9  C.  C.  A.  548,  affirmed 
(1897)  167  U.  S.  65,  17  S.  Ct.  728,  42 
U.  S.  (L.  ed.)  79;  Denver,  etc.,  R.  Co.  v. 
Wilson,  (1900)  28  Colo.  6,  62  Pac.  843; 
Chicago,  etc.,  R.  Co.  v.  Van  Cleave,  (1894) 
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52  Kan.  665,  33  Pac.  472;  Red  River,  etc., 
R.  Co.  r.  Sture,  (1884)  32  Minn.  95,  20 
N.  W.  229.  See  also  Washington,  etc., 
R.  Co.  v.  CoBur  D'Alene  Ry.,  etc.,  Co., 
(1895)  160  U.  S.  77,  16  S.  Ct.  231,  40 
U.  S.  (L.  ed.)  346,  (C.  C.  Idaho  1892) 
52  Fed.  765;  Radke  v.  Winona,  etc.,  R. 
Co.,   (1888)    39  Minn.  262,  39  N.  W.  624. 

On  the  other  hand  it  finds  support  in 
Flint,  etc.,  R.  Co.  v.  Gordon,  (1879)  41 
Mich.  420,  2  N.  W.  648. 

Under  the  |)re-emption  laws  the  right 
of  a  pre-emption  settler  did  not  attach 
until  he  had  filed  his  entry,  therefore  a 
pre-emption  entry  made  after  the  railroad 
company  had  filed  its  profile,  by  one  who 
settled  on  the  land  before  such  filing,  was 
subject  to  the  railroad's  right  of  way. 
Lewis  i\  Rio  Grande  Western  R.  Co.,  17 
Utah  604,  54  Pac.  981. 

But  a  somewhat  different  rule  has  been 
laid  down  in  the  case  of  a  homestead  set- 
tler. In  order  for  a  railroad  company  to 
acquire  a  prior  right,  it  seems  that  it 
must  not  only  have  complied  with  the 
requirements  of  this  Act  before  the  initia- 
tion of  the  homestead  entry,  but  also 
before  the  date  of  the  homesteader's  set- 
tlement. Red  River,  etc.,  R.  Co.  i\  Sture, 
( 1884)  32  Minn.  95,  20  N.  W.  229. 

Estoppel  of  prior  settler. — ^W^here  a  pre- 
emption settler  notified  a  railroad  com- 
pany of  his  claim  and  protected  against  its 
action  in  entering  on  his  land  and  build- 
ing its  road  across  the  same,  without 
compensating  him  therefor,  but  the  com- 
pany disregarded  such  protest  and  built 
its  road,  it  was  held  that  the  settler  was 
not  estopped  by  the  fact  that  he  took  no 
further  steps  to  protect  his  possession  un- 
til after  he  had  received  a  patent  for  the 
land,  provided  he  then  asserted  his  legal 
rights  before  they  were  barred  by  limita- 
tion. Denver,  etc.,  R.  Co.  r.  Wilson, 
(1900)    28  Colo.  6,  62  Pac.   843. 

Right  of  way  over  unsurveyed  lands. — 
The  Act  does  not  limit  the  right  of  rail- 
road companies  to  acquire  ground  for 
right  of  way  and  station  purposes  to  sur- 
veyed lands.  It  plainly  contemplates  that 
a  railroad  may  be  extended  across  unsur- 
veyed lands,  and  it  simply  requires  that 
after  the  surveys  are  made  a  profile  map 
shall  be  filed  with  and  approved  by  the 
Secretary  of  the  Interior.  If  the  title 
has  not  been  perfected  by  filing  a  map 
after  survey  (the  land  being  yet  un- 
surveyed) the  land  is  not  for  that  reason 
exposed  to  be  taken  under  another  claim. 
The  appropriation  of  it  for  railroad  pur- 
poses takes  it  out  of  the  body  of  the  pub- 
lic domain  and  prevents  any  settler  from 
going  on  it  ana  claiming  it  under  any 
of  tlie  other  land  laws  of  the  United 
States.  Ex  p.  Davidson,  (C.  C.  Wash. 
1893)  57  Fed.  883.  And  see  section  4  of 
this  Act,  infra,  p.  798. 

Proof  of  organization  condition  prece- 
dent to  acquirement  of  right  of  way. — 


The  making  of  due  proof  that  it  is  duly 
organized  as  a  corporation  in  the  man- 
ner required  by  the  statute  is  a  condi- 
tion precedent  to  the  right  of  a  railroad 
companv  to  acquire  a  right  of  way  over 
public  lands  under  the  provisions  of  this 
statute.  The  mere  making  of  a  survey 
before  making  due  proof  of  organization 
confers  no  right  on  the  corporation.  An 
attempt  to  exercise  the  privilege  does 
not,  by  relation,  become  a  vested  right 
by  the  subsequent  performance  of  the  re- 
quired conditions,  out  the  several  steps 
recited  in  the  statute  —  the  organization 
of  the  company,  the  due  filing  of  its 
articles  of  incorporation,  and  due  proof 
of  such  organization  —  must  be  taken  by 
the  corporation  before  it  can  obtain  any 
claim  whatever  to  a  right  of  way  over 
the  public  lands;  and  any  of  its  acts 
or  claims  made  to  procure  such  right  prior 
to  a  compliance  with  the  statutory  con- 
ditions are  without  authority  of  law,  and 
can  confer  no  rights  as  against  another 
corporation  which  has  complied  with  the 
law.  And  where  a  railroad,  after  filing 
its  articles  of  incorporation,  filed  supple- 
mental articles  changing  its  route,  it 
w^as  held  that  the  earliest  date  at  which 
it  was  organized  to  build  its  road  over 
the  route  as  changed,  was  the  date  of 
the  filing  of  the  supplemental  articles, 
and  that  due  proof  thereof  was  a  condi- 
tion precedent  to  its  right  to  acquire  a 
right  of  way  over  public  lands.  Wash- 
ington, etc.,  R.  Co.  r.  Coeur  D'Alene  Rv., 
etc.,  Co.,  (1895)  160  U.  S.  77,  16  S.  Ct 
231,  40  U.  S.  (L.  ed.)  346,  (C.  C.  Idaho 
1892)  52  Fed.  765.  See  also  Larsen  r. 
Oregon  Ry.,  etc.,  Co.,  (1890)  19  Ore.  240, 
23  Pac.  974. 

What  is  due  proof  of  organization. — 
Where  a  statute  of  a  state  in  which  a 
railroad  corporation  was  incorporated 
provided  that  the  due  incorporation  of  a 
company  should,  without  further  proof  or 
acts,  operate  as  its  organization,  it  was 
held  that  the  filing  with  the  Secretary 
of  the  Interior  of  proof  of  incorporation 
operated  also  as  proof  of  organization. 
Washington,  etc.,  R.  Co.  v,  Oceur  D*Alene 
Ry.,  etc.,  Co.,  (C.  C.  Idaho  1892)  52 
Fed.  765. 

Right  to  take  timber  without  applica- 
tion to  Land  Department. —  This  Act  is  a 
license  to  a  railroad  company  "  to  take  ** 
the  timber  necessary  for  the  construction 
of  its  road,  without  application  to,  or 
consent  of,  any  oflScer  of  the  Land  De- 
partment, and  the  Land  Department  has 
no  authority  to  make  any  r^ulations  on 
the  subject  of  such  license.  U.  S.  r. 
Chaplin,   (C.  C.  Ore.  1887)    31  Fed.  890. 

Taking  timber  from  adjacent  publk 
lands  —  construction  of  "  adjacent.** —  Id 
order  for  public  lands  to  be  adjacent 
within  the  meaning  of  this  Act,  they  must 
be  "  in  proximity,  contiguous,  or  near  tc 
the  line  of  the  road.    While  'proximity' 
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or  '  nearness '  to  an  object  is  someviiat 
uncertain  as  a  measure  of  distance,  yet 
the  use  of  such  words  as  a  definition 
brings  to  the  mind  the  idea  that  lands 
which  are  in  fact  far  off  or  distant  are 
not  adjacent."  U.  S.  v.  St.  Anthony  R. 
Co.,  (1904)  192  U.  S.  624,  24  S.  Ct.  333, 
48  U.  S.  (L.  ed.)  548,  reversing  (C,  C.  A. 
9th  dr.  1902)  114  Fed.  722,  52  C.  C.  A* 
354. 

"  What  is  '  adjacent '  land,  within  the 
meaning  of  the  statute,  must  depend  on 
the  circumstances  of  each  particular  case. 
Where  the  *  adjacent '  ends  and  the  non- 
adjacent  begins  may  be  difficult  to  deter- 
mine. On  the  theory  that  the  material 
is  taken  on  account  of  the  benefit  result- 
ing to  the  land  from  the  construction  of 
the  road,  .  .  .  the  term  '  adjacent '  ought 
not  to  be  construed  to  include  any  land 
save  such  as  by  its  proximity  to  the  line 
of  the  road  is  directly  and  materially 
benefited  by  its  construction."  U.  S.  v. 
Chaplin,  (C.  0.  Ore.  1887)  31  Fed.  890, 
foUotced  in  Bacheldor  t?.  U.  S.,  (C.  C.  A. 
8th  Cir.  1897)  83  Fed.  986,  55  U.  S. 
App.  227,  28  0.  C.  A.  246. 

Without  deciding  at  what  point  ad- 
jacency begins,  it  has  been  held  that  lands 
twenty  miles  distant  could  not  be  re- 
garded as  adjacent  within  the  meaning 
of  the  statute.  U.  S.  v.  St.  Anthony  R. 
Co.,  (1904)  192  U.  S.  524,  24  S.  Ct.  333, 
48  U.  S.  (L.  ed.)  548,  reversing  (C  C. 
A.  9th  Cir.  1902)  114  Fed.  722,  52  C.  C. 
A.  354. 

And  it  has  also  been  held  that  it  could 
not  fairly  be  said  under  any  reasonable 
construction  of  the  language  of  this  Act 
that  timber  was  taken  from  lands  "  ad- 
jacent to  the  line  "  of  the  railroad  in  the 
construction  of  which  it  was  used,  where 
it  was  taken  from  public  lands  about  fifty 
miles  distant  from  such  railroad.  Stone 
V.  U.  S.,  (C.  C.  A.  9th.  Oir.  1894)  64 
Fed.  667,  29  U.  S.  App.  32,  12  C.  C.  A. 
461,  affirmed  (1897)  167  U  S.  178,  17  S. 
Ct  778,  42  U.  S.  (L.  ed.)   127. 

Timber  cut  from  adjacent  lands  for  use 
at  distant  point  on  Une. — ^A  railroad  com- 
pany is  not  restricted  in  its  use  of  the 
timber  to  places  on  the  line  of  its  road 
adjacent  to  the  locality  from  w^hich  the 
timber  was  taken.  While  the  Act  limits 
the  railroad  company  in  respect  to  the 
locality  from  which  the  timber  may  be 
taken,  it  does  not,  either  by  express  terms 
.  or  by  any  fair  or  necessary  implication, 
place  any  limitation  as  to  the  place  at 
which  such  timber  may  be  used.  The  in- 
tention of  Congress  would  be  narrowed, 
if  not  defeated,  if  it  were  held  that  the 
timber  could  be  used  rightfully  only  on 
such  portions  of  the  line  as  are  con- 
tiguous to  the  place  from  which  it  is 
ti&en.  U.  S.  V.  Denver,  etc.,  R.  Co., 
(1893)  160  U.  S.  1,  14  S.  Ct.  11,  37  U.  S. 
(L.  ed.)  976,  affirmed  (C.  C.  Colo.  1888) 
34  Fed.  838. 


Purposes  for  which  timber  may  be  used. 

—  Section  and  depot  houses,  snow-sheda 
and  fences  are  to  be  considered  a  part  of 
a  railroad  within  the  purview  of  this 
Act,  and  therefore  timber  may  be  taken 
from  public  lands  for  the  purpose  of  such 
constructions.  Denver,  etc.,  R.  Co.  r.  U. 
S.,  (C.  C.  Colo.  1888)  34  Fed.  838, 
affirmed  (1893)  150  U.  S.  1,  14  S.  Ct. 
11,  37  U.  S.  (L.  ed.)  975,  modifying  (D. 
C.  Colo.  1887)    31  Fed.  886. 

Timber  may  be  taken  under  this  Act 
for  the  construction  of  station  build- 
ings, depots,  ma6hine-shops,  sidetracks, 
turnouts,  water-stations,  and  the  like.  U. 
S.  i\  Chaplin,  (C.  C.  Ore.  1887)  31  Fed. 
890. 

In  Denver,  etc.,  R.  Co.  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1903)  124  Fed.  156,  59  C.  C. 
A.  579,  the  court,  in  modifying  a  prelim- 
inary injtmction,  reserved  the  following 
questions  for  decision  on  tlie  final  hear- 
ing: 

Has  a  railroad  company  the  right  to 
take  timber  from  public  lands  adjacent  to 
its  right  of  way  to  change  a  completed 
narrow-gauge  into  a  broad-gauge  road, 
or  to  repair  the  broad-gauge  road  after 
the  change? 

Has  a  railroad  company  tlic  right  to 
take  timber  from  lands  adjacent  to  one 
of  the  lines  of  railway  numbered  and 
specified  in  the  original  grant  of  its  fran- 
chises to  its  predecessor,  and  use  such 
timber  to  repair  another  of  those  lines? 

Has  a  railroad  company  or  its  agents 
the  right  to  the  surplus  lumber  arising 
from  logs  found  inapplicable,  on  account 
of  rot  or  other  latent  defects,  and  from 
the  side  cuts  of  the  logs  that  are  used  for 
railroad  purposes? 

Timber  grant  is  for  construction,  not 
for  repairs  or  improvements. —  The  grant 
of  the  right  to  use  timber  is  only  to  aid 
in  the  first  construction  of  the  railroad, 
and  when  it  is  completed  the  grant  is  ex- 
hausted, hence  it  is  unlawful  to  cut 
timber  for  the  purpose  of  making  repairs 
or  for  making  additions,  extensions,  or 
improvements  to  a  line  of  road  already 
completed  Denver,  etc.,  R.  Co.  i>,  U.  S., 
(C.  C.  Colo.  1888)  34  Fed.  838,  affirmed 
(1893)  160  U.  S.  1,  14  S.  Ct.  11,  37  U.  S. 
(L.  ed.)  975,  modifying  (D.  C.  Colo. 
1887)    31   Fed.  886. 

But  a  branch  line  authorized  by  the 
charter  of  the  company  is  a  part  of  the 
original  line  of  railroad  and  is  not  a  mere 
addition  to  a  fully  completed  road.  Hence 
a  railroad  has  the  right  to  take  timber 
for  the  construction  of  such  a  branch 
though  such  construction  is  not  com- 
menced until  the  lapse  of  several  years 
after  the  completion  of  the  main  line. 
U.  S.  V.  Price  Trading  Co.,  (C.  C.  A. 
8th  Cir.  1901)  109  Fed.  239,  48  C.  C.  A. 
331. 

Duty  of  railroad  to  use  timber  econom- 
ically.—  It  is  the  duty  of  a  railroad  com- 
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J  any  to  use  economically  and  advan- 
»ageou8ly  the  timber  which  it  takes,  so 
that  the  excess  arising  from  the  process 
of  developing  it  into  such  shape  as  will 
make  it  available  for  use  for  construc- 
tion purposes  shall  be  as  small  as  possible 
and  shall  make  the  loss  to  the  government 
as  slight  as  it  can  be  made.  It  has  no 
right  to  abuse  its  privilege,  recklessly 
or  designedly,  by  so  cutting  the  timber  as 
to  create  an  unnecessary  and  .  valuable 
surplus  of  lumber  for  its  own  use.  Den- 
ver, etc.,  R.  Co.  r.  U.  ^.,  (C.  C.  A.  8th 
Cir.  1903)   124  Fed.  156,  69  C.  C.  A.  679. 

Cutting  timber  before  complying  with 
requirements  of  Act. — A  railroad  company 
has  no  right  to  cut  timber  under  the  pro- 
visions of  this  Act  until  it  has  accepted 
the  offer  made  thereby  by  filing  the  pre- 
scribed papers  with  the  Secretary  of  the 
Interior.  Nor  does  the  subsequent  filing 
of  its  articles  of  incorporation  and  proof 
of  organization  with  the  Secretary  of  the 
Interior  purge  the  Act  of  its  wrongful 
character.  It  has  no  right  to  use  there- 
after timber  cut  before  the  acceptance  re- 
quired by  the  Act,  as  the  Act  does  not 
give  the  right  to  appropriate  timber 
already  cut.  U.  S.  v.  Eccles,  (C.  C.  Utah 
1901)    111  Fed.  490. 

Purchase  of  timber  unlawfully  cut. —  In 
an  action  by  the  United  States  for  unlaw- 
ful cutting  and  removal  of  timber  from 
public  lands,  it  was  held  that  the  de- 
fendant was  not  relieved  from  liability 
by  the  fact  that  the  timber  was  sold 
to  a  railroad  company  which  had  the 
right,  BO  long  as  it  was  standing,  to  cut 
and  appropriate  it  under  the  provisions 
of  this  Act,  as  the  timber  remained  the 
property  of  the  United  States  after  its 
wrongful  cutting,  and  that  title  could 
not  be  divested  by  an  arrangement  to 
which  the  United  States  did  not  give 
its  assent.  U.  S.  r.  Price  Trading  Co., 
(C.  C.  A.  8th  Cir.  1901)  109  Fed.  239, 
48  C.  C.  A,  331.  Compare  U.  S.  v.  Chap- 
lin, (C.  C.  Ore.  1887)  31  Fed.  890,  hold- 
ing that  if  a  person  not  in  the  employ- 
ment of  a  railroad  company  and  having 
no  contract  therewith,  cuts  timber  on 
the  public  lands  adjacent  to  the  line  of 
the  company's  road,  and  the  company  ac- 
quires the  same  for  the  purpose  of  con- 
stnicting  its  road,  and  so  us'es  it,  neither 
such  person  nor  the  company  is  liable 
therefor  as  a  wrongdoer. 

Burden  of  proving  that  cutting  was  au- 
thorized.—  In  an  action  brought  by  the 
United  States  to  recover  damages  from  a 
railroad  company  for  tlie  taking  of  tim- 
ber from  the  public  lands,  the  burden  is 
on  the  defendant  to  show  that  the  taking 
of  the  timber  was  authorized  by  this  stat- 
ute. And  where  the  evidence  shows  that 
some  of  tlie  timber  was  taken  before  the 
railroad  had  complied  with  the  require- 
ments of  the  Act  as  to  the  filing  of  proof 
of  organization  with  the  Secretary  of  the 
Interior,   and   there   is   nothing   to   show 


that  any  of  the  timber  was  taken  after 
the  company  had  complied  with  the  Act, 
it  was  held  tliaf  the  United  States  was 
entitled  to  n  j  idgment  for  the  entire 
amount  of  timber  taken.  U.  S.  r.  Eeches, 
(C.  C.  Utah  1901)    111  Fed.  490. 

Liability  of  railroad  company  for  un- 
lawful taking  of  timber. — A  railroad 
company  is  liable  to  the  United  States  as 
a  wrongdoer  if  it  takes  timber  from  pub- 
lic land  not  adjacent  to  the  line  of  its 
road,  or  takes  more  than  is  permitted 
by  the  statute.  U.  S.  r.  Chaplin,  (C.  C. 
Ore.  1887)  31  Fed.  890;  (1890)  19  Op. 
Atty.-Gen.  546;  or  if  it  takes  timber  for 
construction  purposes  before  having  com- 
plied with  the  requirements  of  the  stat- 
ute which  are  conditions  precedent  to  its 
right  to  do  so.  (1890)  19  Op.  Atty.-Gen. 
646. 

Good  faith  as  defense  to  unlawful  cut- 
ting.— A  railroad  is  liable  to  the  United 
States  for  the  value  of  timber  cut  for  use 
in  its  construction  over  public  lands  that 
are  not  "  adjacent "  to  its  line  within  the 
meaning  of  this  Act,  though  it  does  so  in 
the  belief  that  the  lands  are  so  adjacent, 
and  with  no  intention  of  violating  any 
law  or  doing  any  wrongful  act.  U.  S. 
v.  St.  Anthony  R.  Co.,  (1904)  192  U.  S. 
624,  24  S.  Ct.  333,  48  U.  S.  (L.  ed.)  548, 
reversing  (C.  C.  A.  9th  Cir.  1902)  114 
Fed.  722,  52  C.  C.  A.  354. 

Measure  of  damages  for  unlawful  cut- 
ting.— Where  a  railroad  has  in  good  faith, 
but  acting  under  a  mistake,  taken  tim- 
ber which  it  was  not  authorized  to  take 
by  the  terms  of  this  Act,  the  measure  of 
damages  is  the  value  of  the  timber  at  the 
time  when  and  at  the  place  where  it  was 
taken.  U.  S.  r.  St.  Anthony  R.  Co., 
(1904)  192  U.  S.  524,  24  S.  Ct.  333,  48  IT. 
S.  (L.  ed.)  548,  reversing  (C.  C.  A.  9th 
Cir.  1902)  114  Fed.  722,  52  C.  C.  A,  354; 
U.  S.  f.  Eccles,  (C.  C.  Utah  1901)  111 
Fed.  490. 

Right  to  grant  for  station  purposes  does 
not  attach  until  right  of  way  is  acquired. 
—  By  the  terms  of  the  statute,  no  right 
to  ground  for  station  purposes  attaches 
until  the  right  of  way  is  secured  by  a 
compliance  on  the  part  of  the  railroad 
company  with  the  provisions  of  the  Act, 
as  the  grant  is  of  "ground  adjacent  to 
such  right  of  way  for  station,  buildin^jra," 
etc.  Hence,  where  a  railroad  company 
filed  a  map  of  the  lands  it  desired  for 
station  purposes  before  filing  the  profile  • 
of  its  road  required  by  section  4  of  the 
Act,  and  thereafter  it  filed  the  profile 
which  was  approved  by  the  Secretary  of 
the  Interior,  but  before  such  filing  and 
approval  a  person  settled  on  the  land  de- 
sired by  the  railroad  for  station  purposes 
and  filed  his  declaratory  statement,  it 
was  held  that  the  settler  acquired  a  rig^ht 
to  the  land  settled  on,  which  was  superior 
to  the  claim  of  the  railroad  company. 
Lilienthal  v.  Southern  California  R.  Co., 
(S.  D.  Cal.  1893)   66  Fed.  701. 
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Sec.  2.  [Bights  of  several  roads  through  canyon,  pass,  or  defile  —  grade 
crossings  —  effect  on  wagon  roads.]  That  any  railroad  company  whose 
right  of  way,  or  whose  track  or  road-bed  upon  such  right  of  way,  passes 
through  any  canyon,  pass,  or  defile,  shall  not  prevent  any  other  railroad 
company  from  the  use  and  occupancy  of  the  said  canyon,  pass,  or  defile, 
for  the  purposes  of  its  road,  in  common  with  the  road  first  located,  or  the 
crossing  of  other  railroads  at  grade.  And  the  location  of  such  right  of  way 
through  any  canyon,  pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon 
or  other  public  highway  now  located  therein,  nor  prevent  the  location 
through  the  same  of  any  such  wagon  road  or  highway  where  such  road 
or  highway  may  be  necessary  for  the  public  accommodation;  and  where 
any  change  in  the  location  of  such  wagon  road  is  necessary  to  permit  the 
passage  of  such  railroad  through  any  canyon,  pass,  or  defile,  said  railroad 
company  shall  before  entering  upon  the  ground  occupied  by  such  wagon 
road,  cause  the  same  to  be  reconstructed  at  its  own  expense  in  the  most 
favorable  location,  and  in  as  perfect  a  manner  as  the  original  road :  Pro- 
vided, That  such  expenses  shall  be  equitably  divided  between  any  number 
of  railroad  companies  occupying  and  using  the  same  canyon,  pass,  or  defile. 
[18  Stat  L,  482,] 


Application  of  section. —  This  section 
has  no  application  to  a  case  where  a  rail- 
road company  does  not  seek  to  occupy  a 
roadbed  in  common  with  another  railroad 
company,  and  the  situation  does  not  make 
such  occupancy  necessary,  but  seeks  to 
condemn  a  longitudinal  strip  of  the  other 
company's  right  of  way,  on  account  of  its 
being  necessary  because  t>f  the  contracted 
situation  and  peculiar  topography  of  the 
place.  North  Coast  Ry.  r.  Northern  P«c, 
R.  Oo.,  (1908)  48  Wash.  529,  94  Pac.  112. 

Rights  of  riyal  railroads  through 
canyon. —  Where,  a  railroad  company  was 
granted  a  right  of  way  through  the  Grand 
Canyon  of  the  Arkansas  in  1872,  but  had 
made  no  actual  location  of  its  line 
through  the  canyon  nor  any  occupancy 
thereof,  in  good  faith,  for  the  purpose  of 
constructing  its  road,  prior  to  the  passage 
of  l^is  Act,  and  in  1877  it  was  granted  an 
extension  of  time  for  the  completion  of 
its  road,  it  was  held  that  such  exten- 
sion was  granted  subject  to  the  terms  of 
this  Act.  Another  railroad  company 
claiming  a  right  of  way  through  the 
canyon  under  tiie  provisions  of  this  Act, 
and  the  trial  court  having  decided  that 


the  second  company  had,  by  prior  occu- 
pancy, secured  a  right  to  use  the  canyon 
superior  to  that  of  the  first  company,  it 
was  held  on  appeal,  that  the  first  com- 
pany should  be  allowed  to  proceed  with 
the  construction  of  its  road  unobstructed 
by  the  second  company;  that  where  the 
canyon  was  broad  enough  to  enable  both 
companies  to  proceed  without  interfer- 
ence with  each  other  in  the  construction 
of  their  respective  roads,  they  should  be 
aUowed  to  do  so;  that  in  the  narrow  por- 
tions of  the  defile  where  it  was  imprac- 
ticable to  lay  more  than  one  track,  the 
court,  by  proper  orders,  should  recognize 
the  right  of  the  first  company  to  construct 
its  work,  but  should,  by  proper  orders, 
and  on  such  terms  as  might  be  just  and 
equitable,  establish  and  secure  the  right 
of  the  second  company  to  use  the  roadbed 
and  track,  after  completion,  in  common 
with  the  first  company.  Denver,  etc.,  R. 
Co.  t>.  AUing,  (1879)  99  U.  S.  463,  25 
U.  S.  (L.  ed.)  438,  followed  in  Montana 
Cent.  R.  Co.  v,  Helena,  etc.,  R.  Co.,  (1887) 
6  Mont.  416,  12  Pac.  916.  See  also  Den- 
ver, etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co., 
(C.  C.  Colo.  1883)   17  Fed.  867. 


Sec.  3.  [Condemnation  of  private  rights.]  That  the  legislature  of  the 
proper  Territory  may  provide  for  the  manner  in  which  private  lands  and 
possessory  elaims  on  the  public  lands  of  the  United  States  may  be  con- 
demned; and  where  such  provision  shall  not  have  been  made,  such  con- 
demnation may  be  made  in  accordance  with  section  three  of  the  act  entitled 
*'An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
the  Missouri  River  to  the  Pacific  Ocean,  and  to  secure  to  the  Government  the 
use  of  the  same  for  postal,  military,  and  other  purposes,  approved  July 
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first,  eighteen  hundred  and  sixty-two,"  approved  July  second,  eighteen 
hundred  and  sixty-four.     [18  Stat,  L.  482.] 

The  Acts  referred  to  are  the  Act  of  July  1,  1862,  eh.  120,  12  Stat.  Lw  489,  and  the 
Act  of  July  2,  1864,  ch.  216,  §  3,  13  Stat.  L.  357. 


Poeaessory  claim  to  public  lands. — 
Where  a  party  purchased  the  right  of 
possession  of  persons  who  had  located  and 
settled  upon  agricultural  land  belonging 
to  the  United  States  and  thereafter  re- 
sided constantly  upon  the  same  and  waa 
qualified  in  law  to  initiate  proceedings  to 
obtain  title  thereto,  it  was  held  that  such 
party's  claim  was  a  possessory  one,  that 
he  was  the  owner  against  all  persons  ex- 
cept the  United  States  and  that  a  railroad 
corporation  had  no  right  of  way  over  such 
land  and  could  not  enter  upon  it  or  take 
possession  of  it  without  due  compensation. 
Washington,  etc.,  R.  Co.  r.  Osborne, 
(1889)  2  Idaho  557,  21  Pac.  421,  affirmed 
(1895)  160  U.  S.  103,  16  S.  Ot.  219,  40 
U.  S.  (L.  ed.)  366. 


A  railroad  company  whose  road  is  laid 
out  so  as,  under  the  provisions  of  this 
act,  to  cross  a  part  of  the  public  lands, 
cannot  take  part  thereof  in  the  actual 
possession  and  occupation  of  a  settler 
who  is  entitled  to  claim  a  right  thereto 
when  the  proper  time  shall  come,  and  who 
has  made  improvements  on  the  land  so 
occupied  by  him,  without  making  proper 
compensation  therefor.  Such  a  settler 
has  a  possessory  claim  within  the  mean- 
ing of  this  section,  for  which  compensa- 
tion must  be  made  by  a  railroad  company 
seeking  to  appropriate  a  part  of  it  for 
its  track.  Spokane  Falls,  etc.,  R.  Ck).  v. 
Zicgler,  (1897)  167  U.  S.  65,  17  S.  Ct. 
728,  42  U.  S.  (L.  ed.)  79. 


Sec.  4.  [Proffle  of  road  to  be  ffled  —  patents  subject  to  right  of  way  — 
forfeiture  of  rights.]  That  any  railroad-company  desiring  to  secure  the 
benefits  of  this  act  shall,  within  twelve  months  after  the  location  of  any 
section  of  twenty  miles  of  its  road,  if  the  same  be  upon  surveyed  lands,  and, 
if  upon  unsurveyed  lands,  within  twelve  months  after  the  survey  thereof  by 
the  United  States,  file  with  the  register  of  the  land  office  for  the- district 
where  such  land  is  located  a  profile  of  its  road ;  and  upon  approval  thereof 
by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon  the  plats  in 
said  office ;  and  thereafter  all  such  lands  over  which  such  right  of  way  shall 
pass  shall  be  disposed  of  subject  to  such  right  of  way :  Provided,  That  if 
any  section  of  said  road  shall  not  be  completed  within  five  .years  after  the 
location  of  said  section,  the  rights  herein  granted  shall  be  forfeited  as  to 
any  such  uncompleted  section  of  said  road.    [18  Stat,  L,  483.] 

Further  provisions  as  to  forfeiture  were  made  by  the  Act  of  June  26,  1906,  dL  3560, 
infra,  p.  813,  and  the  Act  of  Feb.  25,  1909,  ch.  191,  infra,  p.  814. 


"Profile"  maps  defined. —  It  is  not  nec- 
essary that  profile  maps  show  the  eleva- 
tions, depressions  and  grades  of  the  line. 
The  word  "  profile  "  as  used  in  the  statute 
is  understood  to  intend  a  map  of  aligpa- 
ment  or  definite  location.  This  seems  al- 
ways to  have  been  the  construction  of 
the  Land  Department.  Taggart  v.  Great 
Northern  R.  Co.,  (E.  D.  Wash.  1912)  208 
Fed.  456,  affirmed  (C.  C.  A.  9th  Cir. 
1914)  211  Fed.  288,  129  C.  C.  A.  356. 

A  contrary  view  was  expressed  in  U.  S. 
V.  Minidoka,  etc.,  R.  Co.,  (C.  C.  A.  9th 
Cir.  1911)  190  Fed.  491,  111  C.  C.  A.  323, 
wherein  the  court  held  that  a  profile  map 
is  something  more  than  an  alignment  map 
or  a  map  of  definite  location.  But  ap- 
parently no  map  was  before  the  court. 
Referring  to  the  decision  in  that  case  the 
court  in  the  above  cited  Taggart  v.  Great 
Northern  R.  Co.,  (E.  D.  Wash.  1912)  208 
Fed.  455,  after  quoting  from  the  opinion 


therein  said:  "I  take  it  that  no  map  of 
any  kind  was  filed  in  that  case  and  that 
the  court  did  not  have  before  it  the  valid- 
ity or  sufficiency  of  the  rogulations  pro- 
mulgated by  the  Secretary  of  the  Interior 
or  of  a  map  filed  in  compliance  therewith. 
If  it  had,  I  doubt  very  much  whether  it 
would  have  declared  invalid  regulations 
and  maps,  the  validity  of  which  have  been 
recognized  and  acquiesced  in  for  so  k)ng 
a  period ;  for  later  in  its  opinion  the  oourt 
referred  to  the  general  authority  con- 
ferred upon  the  Secretary  of  the  Interior 
by  the  various  acts  of  Congress  rela,ting 
to  the  public  lands,  and  said:  'AH  this  is 
clearly  included  in  the  authority  of  the 
Secretary  to  approve  or  disapprove  the 
profile  ot  the  road.'  And  'we  think  the 
approval  of  the  conditions  upoo.  which 
the  railroad  company  may  have  a  right  of 
way  through  the  lands  of  an  irrigation 
pr<jject  is  imposed  by  the  statute  on  th^ 
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Seeretary  of  the  Interior  aa  a  judicial 
act,  to  be  evidenced  by  his  approval  or 
disapproyal  of  the  profile  map.'"  In 
Stalker  r.  Oregon  Short  Line  R.  Co., 
(1912)  226  U.  S.  142,  32  S.  Ot.  636,  56 
U-  S.  (L.  ed.)  1027,  the  Supreme  Court 
naes  indiscriminately  such  expressions  as 
''map  of  location,"  "map  showing  the 
termini  of  such  portion  aad  its  route  over 
the  public  lands,''  "map  of  alignment," 
etc 

Filing  of  profile. —  The  initiatory  act,  to 
which  the  final  act  of  approval  relates,  is 
the  filing  with  the  Secretary  of  the  In- 
terior of  the  map  of  definite  location.  The 
mere  surveying  and  staking  of  a  route  is 
the  tentative  act  of  the  railroad.  It  might 
at  will  select  a  different  route  and  move 
its  stakes.  But  when  it  adopts  a  route 
definitely  and  then  causes  a  map  of  such 
route  to  be  filed  in  the  land  office  of  the 
district,  in  duplicate,  and  then  filed  with 
the  Secretary  of  the  Interior,  a  right  is 
thereby  initiated  which,  until  disposed 
of,  precludes  the  creation  of  a  later  right 
and  gives  to  the  company,  as  prior  in 
time,  priority  in  the  right.  Stalker  v. 
Oregon  Short  Line  R.  Co.,  (1912)  225 
U.  S.  142,  32  S.  Ot.  636,  66  U.  S.  (L.  ed.) 
1027,  agirming  (1908)  14  Idaho  362,  94 
Pac.  56. 

No  rights  can  be  initiated  before  a  pro- 
file map  of  the  road  has  been  filed  in  the 
local  Land  Office  andi  approved  by  the 
Secretary  of  the  Interior  —  unless  actual 
construction  is  sooner  begun  —  in  view 
of  the  provisions  of  this  section.  Minne- 
apolis, etc.,  R.  Co.  V.  Doughty,  (1908)  208 
U.  S.  251,  28  S.  Ct.  291,  62  U.  S.  (L.  ed.) 
474,  affirming  (1906)  15  N.  D.  290,  107 
N.  W.  971. 

The  fact  that  the  profile  of  a  surveyed 
line  of  a  railroad  over  public  lands  was 
sent  directly  to  the  Secretary  of  the  In- 
terior, instead  of  being  transmitted  to  him 
through  the  district  land  office,  is  imma- 
terial as  far  as  establishing  the  right  of 
the  railroad  in  such  right  of  way.  Moraa 
V.  Chicago,  etc.,  R.  Co.,  (1907)  83  Neb. 
680,  120  N.  W.  192. 

llie  rule  that  the  one  most  at  fault 
must  suffer  where  two  innocent  persona 
are  involved  has  no  application  to  defeat 
a  railroad  which  has  filed  a  map  of  the 
public  land  it  desires  for  station  purposes. 
Oregon  Short  Line  R.  Co.  v.  Stalker, 
(1908)  14  Idaho  362,  94  Pac.  56,  affirmed 
(1912)  225  U.  S.  142,  32  S.  Gt.  636,  56 
U.S.  (L.  ed.)  1027. 

Prior  to  the  filing  of  a  right  of  way 
map  of  definite  location  and  the  approval 
thereof,  as  provided  for  in  this  section, 
the  lands  covered  by  the  map  are  free 
from  the  right  of  way,  and  are  subject  to 
mineral  location.  Southern  Oalifomia  R. 
Co.  V.  O'Donnell,  (1906)  3  CaL  App.  382, 
86  Pac.  932. 

Complainant  had  fully  complied  wiU& 
section  1  of  this  act,  but  the  Secretary  of 


the  Interior  had  not  given  his  approval 
nor  acted  upon  the  matter  pursuant  to 
the  provisions  of  this  section;  it  was  held 
that,  while  not  so  expressly  deciding,  the 
rule  apparently  is  that  the  approval  of 
the  Secretary  is  not  necessary  in  order  to 
pass  the  fee,  or  such  title  or  estate  as 
Congress  intended  to  grant,  and,  in  this 
view,  there  is  a  complete  remedy  by  an 
action  for  possession,  and  equity  cannot 
intervene  when  the  remedy  is  adequate  at 
law.  It  was  also  held  that,  if  the  statute 
is  not  subject  to  this  construction,  and 
the  approval  of  the  Secretary  is  neces- 
sary to  complete  the  grant,  the  court  is 
without  jurisdiction  to  interfere,  so  long 
as  the  matter  is  pending  before  the  de- 
partment, to  any  greater  extent  than  is 
necessary  to  preserve  the  atatas  quo  pend- 
ing the  decision  of  the  matter  by  that 
tribunal,  the  necessity  for  which  in  this 
case  is  not  disclosed  by  the  bill.  Wallula 
Pac.  R.  Co.  t\  Portland,  etc.,  R.  Co.,  (E, 
D.  Wash.  1906)   154  Fed.  902. 

When  filing  of  profile  not  required. — 
The  filing  of  profile  maps  is  not  required 
while  lands  are  unsurveyed.  Washington, 
etc.,  R.  Co.  t;.  Coeur  D'Alene  R.,  etc,  Co., 
(Q.  C.  Idaho  1892)  62  Fed.  765;  Denver, 
etc.,  R.  Co.  V.  Hanoum  (1893)  19  Colo. 
162,  34  Pac.  838. 

Henca  a  railroad  company  which  con- 
structed its  line  on  unsurveyed  public 
lands  thereby  definitely  located  its  right  of 
way  and  acquired  title  thereto  as  against 
a  subsequent  locator  of  a  mining  claim, 
though  the  officers  of  the  land  department 
declined  to  accept  the  profile  until  such 
lands  were  surveyed  by  the  government. 
Pennsylvania  Min.,  etc.,  Co.  v.  Everett, 
etc.,.U.  Co.,  (1902)  29  Wash.  102,  69  Pac. 
628. 

And  when  a  railroad  has  filed  due  proof 
of  its  organization  and  has  located  its 
right  of  way  over  unsurveyed  public  lands, 
it  has  twelve  mcmths  after  the  govern- 
ment survey  in  which  to  file  the  required 
profile.  Rio  Grande  Western  R.  Co.  v. 
Telluride  Power,  etc.,  Co.,  (1897)  16 
Utah  125,  51  Pac.  146,  torit  of  error  dis- 
mieeed  (1900)  175  U.  S.  639,  20  S.  Ct. 
246,  44  U.  S.   (L.  ed.)   306. 

Right  of  way  acquired  without  filing 
profile  map. —  Where  a  railroad  company 
has  complied  with  this  act  by  fiing  with 
the  Secretary  of  the  Interior  a  copy  of  its 
articles  of  incorporation  and  proofs  of  its 
organization  under  the  same,  and  has  con- 
structed a  railroad  over  the  land,  it  ob- 
tains a  full  and  complete  right  of  way 
without  the  necessity  of  filing  a  profile 
map  as  provided  in  this  section.  Johnson 
V,  Spokane  International  R.  Co.,  (1913) 
25  Idaho  389,  137  Pac.  894,  following 
Jamestown,  etc.,  R.  Co.  v,  Jones,  (1900) 
IV  /  U.  S.  126,  20  S.  Ct.  668,  44  U.  S.  (L. 
ed.)    698. 

"  In  Jamestown,  etc.,  R.  Co.  v.  Jones. 
[1900]   177  U.  S.  126,  L20  S.  Ot.  568,  44 
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U.  S.   (L.  ed.)   698]   [cited  in  the  preced- 
ing note],  there  came  under  consideration 
the  construction  of  the  act  of  Congress  of 
March  3,  1875,  entitled  *An  act  granting 
to  railroads  the  right  of  way  through  the 
public  lands  of  the  United  States/  c.  152, 
18  Stat.   482.     The  case  involved  a  con- 
troversy between  the  railroad  which  was 
entitled    to    the   benefit   of   the    act    and 
Jones,  a  homestead  entryman  holding  a 
patent  of  the  United  States  in  consequence 
of  rights  initiated  after  the  railroad  had 
constructed  its  line  but  before  it  had  filed 
a  map  of  its  right  of  way  in  the  appro- 
priate   local    land    office..  The    railroad 
claimed  that  its  right  of  way  across  the 
land  covered  by  Jones*  patent  was  para- 
mount and  Jones  asserted  that  his  ri^ht 
under  the  patent  was  dominant.     Giving 
sanction  to  a  previous  course  of  adminis- 
trative construction  dealing  with  unsur- 
veyed   public  land,  it  was  held  that  an 
appropriation  of  the  right  of  way  by  a 
construction  of  the  road  under  the  stat- 
ute gave  the  railroad  the  paramount  right 
and  that  the  provision  of  the  statute  con- 
cerning the  filing  of  a  map  and  profile  in 
the  local  land  office  was  intended  not  to 
deprive  of  the  power  to  fix  and  secure  the 
right  of  way  by  construction  in  advance 
of  filing  such  map  and  profile,  but  simply 
to  afford  the  means  of  securing  the  right 
of  way  in  advance  of  construction.     The 
two   methods   of   securing  the   right,   the 
one  by  construction  of  the  road,  and  the 
other  in  anticipation  of  construction  by 
filing  a  map,  were  decided  to  in  no  wise 
conflict  the  one  with   the  other   as  both 
afforded   a  means   of   securing  the   right 
which    the    statute    gave.      The    opinion 
pointed  out  that  al^iough   the   previous 
administrative     rulings     were    concerned 
only   with   unsurveyed    lands,    they   were 
equally   applicable  under   the   statute  to 
surveyed    lands,    and    it    was    thus    con- 
cluded, p.    132:      'It  follows   from   these 
views  that  the  grant  to  plaintiff  in  error 
(the   railroad    company)    by   the   act   of 
1876  became  definitely  fixed  by  the  actual 
construction    of   its   road,    and   that   the 
entry  of  the  defendant  in  error   (Jones) 
was  subject  thereto."    Barlow  v.  Northern 
Pae.  R.  Co.,   (1916)   240  U.  S.  484,  36  S. 
Ct.    456,  60  U.  S.   (L.  ed.)   760,  affirming 
(1913)   26  N.  D.  159,  143  N.  W.  903. 

In  Minneapolis,  etc.,  R.  Co.  v.  Doughty, 
(1908)  208  U.  S.  21,  28  S.  Ct.  291,  52 
U.  S.  ('L.  ed.)  474,  the  controversy  was 
between  the  railway  company  and  a  set- 
tler holding  a  patent  of  the  United  States 
whose  right  had  been  initiated  before  the 
construction  of  the  railroad  but  after  a 
preliminary  survey  which  had  been  made 
by  the  railroad  as  a  means  of  ultimately 
determining  upon  what  line  it  would  build 
its  road,  the  stakes  of  such  survey  being, 
at  the  time  the  settler  initiatod  his  right, 
across  the  land  in  question.  The  claim 
<^i  the  settler  was  tnat  a  mere  entry  of 


the  railroad  for  the  purpose  stated  wad 
not  a  construction  within  the  meaning 
of  the  Jones  case,  while  that  of  the  rail- 
road was  **  that  an  entry  upon  the  land  to 
locate  the  road  is  as  necessary  as  an 
entry  on  the  land  to  build  the  road^  and, 
being  there,  the  railroad  could  not  be- 
come a  trespasser,  either  as  to  the  gov- 
ernment or  as  to  the  plaintiff."  It  was 
decided  that  as  a  mere  preliminary  step 
for  the  purpose  of  determining  where  the 
road  should  be  located  was  not  in  and  of 
itself  the  equivalent  of  a  definite  location 
of  the  line  and  a  permanent  appropria- 
tion of  the  right  of  way,  the  case  was  not 
covered  by  the  rule  of  the  Jones  case  and 
the  right  of  the  settler  was  paramount. 
Barlow  «.  Northern  Pac.  R,  Co.,  (1916) 
240  U.  S.  484,  36  S.  Ot.  456,  60  U.  S.  (L. 
ed.)    760. 

A  definite  location  of  the  right  of  way 
of  a  railway  company  which  will  entitle 
it  to  the  benefits  of  this  act,  is  made  by 
the  completion  of  the  grade  ready  for  the 
ties  and  rails,  which  has  been  preceded 
by  the  approval  of  a  plat  and  profile  of 
such  road  by  the  Secretary  of  the  Interior, 
even  though  there  is  too  proof  that  such 

Slat  was  ever  filed  in  the  land  office  of  the 
istrict  in  which  the  land  is  situated. 
Northern  Pac.  R.  Co.  r.  Barlow,  (1913) 
26  N.  D.  159,  143  N.  W.  903,  affirmed 
(1916)  240  U.  S.  484,  36  S.  Ct.  456,  60 
U.  S.   (L.  ed.)  760. 

Effect  of  filing  profile  maps. —  It  has 
been  held  that  the  filing  of  new  profile 
maps  by  the  successor  of  a  railroad  com- 
pany whose  maps  had  been  approved, 
showing  a  change  in  the  location  of  the 
road  as  originally  mapped  and  approved, 
did  not  operate  as  an  abandonment  of  the 
rights  originally  acquired  to  so  much  of 
the  right  of  way  covered  by  the  original 
maps  as  was  includeil  in  the  new  maps. 
Taggart  v.  Great  Northern  R.  Co.,  (C.  C. 
A.  9th  Cir.  1914)  211  Fed.  288,  129  C.  C. 
A.  356,  affirming  (£.  D.  Wash.  1912)  208 
Fed.  455. 

Approval  of  profile. —  The  requirement 
of  the  statute  that  the  railroad  company 
shall  file  with  the  register  and  receiver 
the  profile  of  its  road  and  that  this  profile 
shall  be  approved  by  the  Secretary  of  the 
Interior  before  any  right  attaches  is  an 
important  and  far-reaching  provision  in 
view  of  the  general  authority  conferred 
upon  the  Secretary  of  the  Interior  by  the 
various  acts  of  Congress  relating  to  the 
public  lands  and  particularly  by  R.  S. 
sec.  441  (title  Interior  Department,  vol. 
3,  p.  947 ) ,  wherein  he  is  charged  with  the 
supervision  of  the  public  business  relating 
to  public  lands.  U.  S.  v.  Minidoka,  etc.. 
R.  Co.,  (C.  C.  A.  9th  Cir.  1911)  190  Fed, 
491,  111   C.  C.  A.  323. 

Where  rival  claimants  for  the  same 
right  of  way  through  the  public  lands  filed 
profiles  covering  it,  it  is  the  duty  of  the 
Secretary   of   the   Interior   to   determine 
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from  tSie  facts  which  company  has  supe- 
rior claim  to  the  approval  of  its  profile. 
Phcenix,  etc.,  R.  Co.  v,  Arizona  Eastern 
R.  Co.,  (1906)  9  Ariz.  434,  84  Pac.  1097. 
While  a  contest  is  pending  before  the 
Secretary  of  the  Interior  between  riral 
railroad  companies  seeking  approval  of 
conflicting  profiles  of  their  roads  through 
public  lands,  the  court  should  not  assume 
jurisdiction  to  determine  the  ultimate 
right  of  possession  of  the  rights  of  way 
in  controversy.  Phoenix,  etc.,  R.  Co.  t?. 
Arizona  Eastern  R.  Co.,  (1906)  9  Arix. 
434,  84  Pac.  1097. 

Bffect  of  approral. —  On  approval  by 
the  Secretary  of  the  Interior  of  the  profile 
of  a  proposed  railroad  through  public 
lands  in  accordance  with  this  section,  the 
title  to  the  right  of  way  vests  in  the  rail- 
road company,  and  a  subsequent  patent 
of  land  including  the  right  of  way,  though 
not  made  subject  thereto,  does  not  divest 
the  title  so  acquired.  Rio  Grande  West- 
em  R.  Co.  V.  Stringham,  (1910)  38  Utah 
113,  110  Pac.  868. 

Any  party  entering  the  land  over  which 
a  survey  extends  after  such  approved  map 
was  filed  in  the  district  land  office  took 
subject  to  a  right  of  way  for  the  road  ex- 
tending 100  feet  frmn  the  center  of  its 
track  on  the  side  thereof.  Moran  t>.  Chi- 
cago, etc.,  R.  Co.,  (1909)  83  Neb.  680,  120 
N.  W.   192. 

Where  a  railroad  complies  with  the  act 
and  the  regulations  of  the  Interior  De- 
partment, its  right  cannot  be  defeated 
through  the  neglect  of  local  land  officers 
to  make  the  notation,  etc.,  required  to  be 
made  on  the  plats  and  books  of  that  office. 
Oregon  Short  Line  R.  Co.  v.  Stalker, 
(1908)  14  Idaho  362,  94  Pac.  56,  affirmed 
(1912)  226  U.  S.  142,  32  S.  Ct.  636,  56 
U.  S.  (li.  ed.)   1027. 

Legal  title  to  right  of  Way  sought  by  a 
railroad  company  vests  on  the  approval  of 
the  Secretary  of  the  Interior  of  the  profile 
of  the  road,  and  not  prior  thereto. 
PhceniXy  etc.,  R.  Co.  v,  Arizona  Eastern 
R.  Co.,  (1906)  9  Ariz.  434,  84  Pac.  1097. 
The  approval  of  tlie  map  showing  the 
profile  is  equivalent  to  a  patent,  and  vests 
m  the  corporation  title  to  the  definite 
right  of  way  shown  thereon-  Such  title, 
however,  dates  from  the  time  of  such  ap* 
proval,  and  does  not  relate  back  to  the 
date  of  the  filing  of  the  articles  of  incor- 
poration or  to  the  time  of  survey,  and,  as 
between  two  companies  each  seeking  to 
secure  tlie  same  right  of  way  in  whole  or 
in  part,  the  one  whose  map  is  first  ap- 
proved obtains  the  title.  Oregon  Truidc 
Line  v,  Deschutes  R.  Co.,  (C.  C.  Ore. 
1909)   172  Fed.  738. 

The  approval  of  the  Secretary  of  the  In- 
terior of  the  plat  is  an  adjudication  that 
the  land  is  necessary  for  station  purposes, 
and  the  grant  attaches  and  relates  back 
to  the  filing  of-  the  plat.  Oregon  Short 
Line  R.  Co.  v.  Stalker,    (1908)    14  Idaho 


362,  94  Pac.  56,  afflrmed  (1912)  226  U.  S. 
142,  32  S.  Ot.  636,  56  U.  S.  (L.  ed.)   1027. 

Where  a  grant  of  a  right  of  way  had 
been  made  to  a  railroad  company  by  an 
Act  of  Congress,  and  a  railway  company 
had  filed  its  map  of  definite  location  with 
the  Secretary  of  the  Interior,  it  had  done 
everything  required  of  it  to  obtain  title  to 
its  right  of  way,  and  in  a  suit  against  a 
party  other  than  the  United  States,  ap- 
proval by  the  President  must  be  presumed. 
Missouri,  ete.,  R.  Co.  t*.  Watson,  (1906) 
74  Kan.  494,  87  Pac.  687,  14  L.  R.  A. 
(N.  S.)   592. 

Right  of  Secretary  of  Interior  to  recall 
approval. —  Where  a  railroad  made  appli- 
cation to  the  Secretary  of  the  Interior 
with  a  view  of  securing  the  benefits  of 
this  Act,  and  its  record  of  incorporation 
and  map  of  definite  location  were  ap- 
proved by  the  secretary,  but  it  subse- 
quently appeared  that  the  action  of.  the 
secretary  was  based  on  a  mistake  of  fact 
caused  by  the  representation  of  the  rail- 
road company  itself,  and  that  the  applica- 
tion was  for  a  purpose  not  within  the  in- 
tention of  the  statute,  it  was  held  by  the 
Attorney-General  that  it  was  competent 
for  the  secretary  to  recall  and  annul  his 
action  approving  the  line  of  definite  loca- 
tion of  the  road  and  entering  the  same  on 
the  public  plate.  (1890)  19  Op.  Atty.- 
Gen.  546. 

But  in  a  proceeding  brought  by  the 
railroad  company  in  question  to  enjoin 
the  secretary  from  taking  such  action^  it 
was  held  that  the  secretary  could  not  re- 
voke the  action  of  his  predecessor  in  ap- 
proving the  record  of  incorporation  and 
map  of  definite  location,  such  action  being 
conclusive  as  against  collateral  attack. 
Noble  V,  Union  River  Logging  R.  Co., 
(1893)  147  U.  S.  165,  13  S.  Ct.  271,  37 
U.  S.  (L.  ed.)   123. 

Effect  of  homestead  entry  pending  pro- 
ceedings for  approval  of  maps. —  Where 
the  maps  of  a  line  of  railway  had  been 
filed  but  not  approved,  and,  pending  pro- 
ceedings for  approval,  a  homestead  entry 
was  made,  it  was  held  that  the  final  ap- 
proval related  back  to  the  filing  of  the 
maps  in  the  land  office  and  as  that  date 
was  prior  to  the  initiation  of  the  home- 
steader's rights,  the  land  was  subject  to 
the  right  of  way.  Taggart  v.  Great 
Northern  R.  Co.,  (C.  C.  A.  9th  Cir.  1914) 
211  Fed.  288,  129  C.  C.  A.  356,  affirming 
(£.  D.  Wash.  1912)  208  Fed.  455. 

Failure  to  complete  road. —  Failure  to 
complete  the  road  within  the  time  limited 
is  a  condition  subsequent,  which  does  not 
operate  ipso  facto  as  a  revocation  of  the 
grant,  but  only  authorizes  the  government 
itself  to  take  advantage  of  the  failure  and 
forfeit  the  grant  by  judicial  proceeding 
or  by  an  Act  of  Congress  resuming  title 
to  the  lands  included  in  the  grant.  Utah, 
etc.,  R.  Co.  V.  Utah,  etc.,  R.  Co.,  (C.  C. 
Xev.  1901)   110  Fed.  879. 
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Station  grounds. —  The  provieions  of 
this-  section  for  securing  in  advance  of 
construction  the  benefits  of  the  act,  have 
application  to  station  grounds,  as  well  as 
to  the  right  of  way  proper.     The  '*  bene- 


fita"  to  be  secured  cover  one  as  well  aa 
the  other.  Stalker  v.  Oregon  Short  Line 
R.  Co.,  (1912)  225  U.  S.  142,  32  S.  Ct, 
636,  56  U.  S.  (L.  ed.)  1027,  afirming 
(1908)   14  Idaho  362,  94  Pac.  56. 


Sec.  5.  [Act  not  to  apply  to  lands  in  resenrations,  etc.]  That  this  act 
shall  not  apply  to  any  lands  within  the  limits  of  any  military,  park,  or 
Indian  reservation,  or  other  lands  especially  reserved  from  sale,  unless  such 
right  of  way  shall  be  provided  for  by  treaty-stipulation  or  by  act  of  Con- 
gress heretofore  passed.    [18  Stat.  L.  483,] 


Lands  withdrawn  from  entry  by  execu- 
tive proclamation,  and  set  apart  as  a  forest 
preserve,  are  ''  lands  especially  reserved 
from  sale "  within  the  meaning  of  that 
clause  as  used  in  this  section.  U.  S.  t>. 
Chicago,  etc.,  R.  Co.,  (D.  C.  Idaho  1913) 
207  Fed.  164. 

Requiring  bond. —  The  Secretary  of  the 
Interior  may  grant  or  refuse  to  grant  a 
radlroad  corporation  a  right  of  way  over 


forest  reservations.  If  he  may  do  this, 
he  may  no  doubt  impose  as  a  condition  of 
granting  the  right  of  way  that  the  rail- 
road corporation  shall  execute  a  bond 
such  as  is  sued  on  in  this  case.  The 
bond  is  not  contrary  to  good  morals  nor 
to  any  law,  and  therefore  cannot  be  aaid 
to  have  been  extorted  from  the  railway 
company .«  U.  S.  t?.  Bailey,  (C.  C.  S.  D. 
1910)    178  Fed.  302. 


Sec.  6.  [Amendments,  etc.]  That  Congress  hereby  reserves  the  right  at 
any  time  to  alter,  amend,  or  repeal  this  act,  or  any  part  thereof.  {18  Stat. 
L.  483.] 


Sec.  6.  [Boads,  bridges,  and  ferries  on  military  reservations  —  driying 
stock  across.]  The  Secretary  of  War  shall  have  authority,  in  his  discre- 
tion, to  permit  the  extension  of  State,  county,  and  Territorial  roads  across 
military  reservations;  to  permit  the  landing  of  ferries,  the  erection  of 
bridges  thereon ;  and  permit  cattle,  sheep  or  other  stock  animals  to  be  driven 
across  such  reservation,  whenever  in  his  judgment  the  same  can  be  done 
without  injury  to  the  reservation  or  inconvenience  to  the  military  forces 
stationed  thereon.    [23  Stat.  L,  104.] 

This  is  from  the  Act  of  July  6,  1884,  ch.  214. 

Other  sections  of  this  Act,  relating  to  abandoned  military  reservations,  axe  given 
under  subdivision  XX  of  this  title,  infra,  p.  829, 

Transient  occupaticn  of  military  reser-  necessary  for  even  a  transient  occupation 

▼ation. —  From   this    act    it   may   be   re-  of  a  military  reservation  for  other  than 

garded  as  certain  that  it  was  the  view  of  its  special  purpose.     (1897)  21  Op.  Atty.- 

Congress  that  an  explicit  authority  was  Gen.  537. 


[Seo.  1.]  [Reservation  in  patents  of  right  of  way  for  ditches  or  canals*] 
•  •  •  That  in  all  patents  for  lands  hereafter  taken  up  under  any  of  the 
land  laws  of  the  United  States  or  on  entries  or  claims  validated  by  this  act 
west  of  the  one  hundredth  meridian,  it  shall  be  expressed  that  there  is 
reserved  from  the  lands  in  said  patent  described,  a  right  of  way  thereon  for 
ditches  or  canals  constructed  by  authority  of  the  United  States.  [26  Stat, 
L.  391.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  30,  1890,  ch.  837. 
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Natnre  of  proceeding. —  An  action  may 
be  maintained  for  an  injunction  to  pre- 
vent the  patentees  of  land  or  their 
grantees  from  in  any  manner  obatruciing, 
hindering,  delaying  and  preventing  the 
ocmtractors,  agents,  servants  and  em- 
ployees of  the  United  States  in  the  con- 
struction of  an  irrigation  canal  aeross 
patented  lands.  U.  S.  v.  Horn,  (D.  C. 
Colo,  1912)    197  Fed.  611. 

Necessity  for  definiteness  in  reservation. 
—  In  answer  to  an  objection  that  a  reser- 
vation in  a  patent  of  a  right  of  way 
thereon  for  ditches  and  canals  constructed 
by  the  authority  of  the  United  States  was 
void  for  uncertainty,  the  court,  in  U.  S. 
c.  Van  Horn,  (D.  C.  Colo.  1912)  197  Fed. 
611,  said:  ''This  requirement  as  to  the 
futnre  disposition  of  public  lands  was 
known  to  all,  and  all  entrymen  thereafter 
acted  in  the  light  of  that  knowledge  so 
charged  to  them.  And  there  can  be  no 
doubt  that  Congress  was  vested  with  full 
power  to  make  the  reservation.  ...  It 
was  under  these  conditions  that  the  de- 
fendants or  their  grantors  made  their 
entries  and  initiated  their  rights  to  all 
the  lands  in  question  and  thereafter  ac- 
cepted patents  containing  said  reserva- 
tion. It  cannot  be  doubted  that  the  in- 
tent, purpose  and  scope  of  the  reserva- 
tion was  fully  understood  by  each  pat- 
entee. In  the  construction  of  the  West 
Canal  in  connection  with  and  as  a  part 
of  the  Uncompahgre  Valley  project  the 


complainants  are  only  seeking  to  carry 
out  and  execute  that  purpose;  and  there 
is  no  foundation  for  the  claim  now  made 
that  the  right  of  way  reserved  is  so  un- 
certain and  indefinite  as  to  render  it  void. 
.  .  .  Beside  this,  the  reservation  in  the 
patents  was  but  a  compliance  with  the 
Acts  of  Congress,  and  congressional  grants 
are  not  within  the  rules  of  construction 
applicable  to  transactions  between  pri- 
vate parties.  They  are  given  a  broader 
scope  for  the  purpose  of  executing  the 
legislative  intent." 

Railroad  right  of  way. —  This  Act  re- 
serving to  the  government  an  easement 
for  ditches  and  canals  over  all  lands  west 
of  the  one  hundredth  meridian,  which 
might  thereafter  be  patented  by  the  gov- 
ernment to  any  entryman,  does  not  apply 
to  railroad  rights  of  way  acquired  under 
the  provisions  of  the  Act  of  March  3,  1875, 
supra,  p.  789.  Minidoka,  etc.,  R.  Co.  t;. 
Weymouth,  (1911)  19  Idaho  234,  113  Pac. 
455. 

Nor  does  this  Act  refer  to  or  include 
easements  and  rights  of  way  granted  for 
specific  purposes  where  the  fee  does  not 
pass  and  where  no  patents  are  issued  and 
where  the  amount  of  land  covered  by  the 
easement  is  not  limited  in  area  or  extent. 
Minidoka,  etc.,  R.  Co.  t?.  Weymouth, 
(1911)  19  Idaho  234,  113  Pac.  455.  See 
also  U.  S.  r.  Minidoka,  etc.,  R.  Co.,  (D.  C. 
Idaho  1910)  176  Fed.  762,  (C.  C.  A.  9th 
Cir.  1911)  190  Fed.  491,  III  C.  C.  A.  323. 


Sec.  18.  [Bight  of  way  through  public  lands  and  reservations  to  canal 
or  ditch  companies  for  irrigation.]  That  the  right  of  way  through  the 
public  lands  and  reservations  of  the  United  States  is  hereby  granted  to  any 
canal  or  ditch  company  formed  for  the  purpose  of  irrigation  and  duly 
organized  under  the  laws  of  any  State  or  Territory,  which  shall  have  filed, 
or  may  hereafter  file,  with  the  Secretarj'^  of  the  Interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organization  under  the  same,  to  the 
extent  of  the  ground  occupied  by  the  water  of  the  reservoir  and  of  the  canal 
and  its  laterals,  and  fifty  feet  on  each  side  of  the  marginal  limits  thereof; 
also  the  right  to  take,  from  the  public  lands  adjacent  to  the  line  of  the  canal 
or  ditch,  material,  earth,  and  stone  necessary  for  the  construction  of  such 
canal  or  ditch :  Provided,  That  no  such  right  of  way  shall  be  so  located  as 
to  interfere  with  the  proper  occupation  by  the  Qovernment  of  any  such 
reservation,  and  all  maps  of  location  shall  be  subject  to  the  approval  of  the 
Department  of  the  Government  having  jurisdiction  of  such  reservation,  and 
the  privilege  herein  granted  shall  not  be  construed  to  interfere  with  the 
control  of  water  for  irrigation  and  other  purposes  under  authority  of  the 
respective  Stated  or  Territories.    [26  Stat.  L.  1101,] 

This  and  sections  19-21  following  are  from  the  Act  of  March  3,  1891,  ch.  561»  "An 
Act  to  repeal  timber-culture  laws,  and  for  other  purposes.*' 
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Section  not  superteded. —  This  section 
was  not  superseded  or  repealed  by  the 
Act  of  January  21,  1895,  ch.  37,  infra,  p. 
807.  U.  S.  V.  Portneuf-Marsh  Valley  Irri- 
gation Co.,  (C.  C.  A.  9th  Cir.  1914)  213 
Fed.  601,  130  C.  C.  A.  181,  affirming  (D. 
C.  Idaho  1913)  205  Fed.  416. 

Nature  and  extent  of  rights  granted 
by  Act. —  It  is  obvious  that  by  this  Act 
and  the  Act  of  March  3,  1877,  ch.  107,  19 
Stat.  L.  377  (div.  XII,  this  title,  supra, 
p.  692 ) ,  "  so  far  as  they  extended,  Con- 
gress recognized  and  assented  to  the  ap- 
propriation of  water  in  contravention  of 
the  common-law  rule  aa  to  continuous 
flow.  To  infer  therefrom  that  Congress 
intended  to  release  its  control  over  the 
navigable  streams  of  the  country  and  to 
grant  in  aid  of  mining  industries  and  the 
reclamation  of  arid  lands  the  right  to  ap- 
propriate the  waters  on  the  sources  of 
navigable  streams  to  such  an  extent  as  to 
destroy  their  navigability,  is  to  carry 
those  statutes  beyond  what  their  fair  im- 
port permits.  This  legislation  must  be 
interpreted  in  the  light  of  existing  facts 
—  that  ail  through  this  mining  region  in 
the  West  were  streams,  not  navigable, 
whose  waters  could  safely  be  appropriated 
for  mining  and  agricultural  industries, 
without  serious  interference  with  the 
navigability  of  the  rivers  into  which  those 
waters  flow.  And  in  reference  to  all  these 
cases  of  purely  local  interest  the  obvious 
purpose  of  Congress  was  to  give  its  as- 
sent, so  far  as  the  public  lands  were  con- 
cerned, to  any  system,  although  in  con- 
travention to  the  common-law  rule,  which 
permitted  the  appropriation  of  those 
waters  for  legitimate  industries.  To  hold 
that  Congress,  by  these  Acts,  meant  to 
confer  upon  any  state  the  right  to  ap- 
propriate all  the  waters  of  the  tributary 
streams  which  unite  into  a  navigable 
watercourse,  and  so  destroy  the  navigabil- 
ity of  that  watercourse  in  derogation  of 
tlie  interests  of  all  the  people  of  the 
United  States,  is  a  construction  which 
cannot  be  tolerated.  It  ignores  the  spirit 
of  the  legislation  and  carries  the  statute 
to  the  verge  of  the  letter  and  far  beyond 
what  under  the  circumstances  of  the  case 
must  be  held  to  have  been  the  intent  of 
Congress."  U.  S.  v.  Rio  (ir\n(lc^  >)--»!, 
etc.,  Co.,  (1899)  174  U.  S.  690,  19  S.  Ct 
770,  43  U.  S.  (L.  ed.)   1136. 

And  to  the  same  eflFect,  it  was  held  in 
U.  S.  V.  Portneuf-Marsh  Valley  Irrigation 
Co.,  (C.  C.  A.  9th  Cir.  1914)  213  Fed. 
601,  130  C.  C.  A.  181,  that  "public  lands 
and  reservations  "  includes  Indian  reserva- 
tions and  that  the  United  States  has  the 
power  to  grant  rights  of  way  over  Indian 
reservations,  notwithstanding  its  treaty 
obligations  with  the  Indians. 

Territorial  legislation  regulating  use  of 
waters. —  It   is   evident   that   it   was   the 


purpose  of  Congress  to  recognize  by  this 
Act  the  legislation  of  a  territory  with  re- 
spect to  the  regulation  of  the  use  of  pub- 
lic water  as  well  as  that  of  a  state.  The 
provisions  of  the  corporation  laws  of  Xew 
Mexico  in  1897  in  regard  to  the  forma- 
tion, organization,  and  regulation  of  ir- 
rigation companies  were  not  inconsistent 
with  this  Act,  nor  were  they  invalid  as 
assuming  to  dispose  of  the  property  of 
the  United  States  without  its  consent. 
Gutierres  v,  Albuquerque  Land,  etc.,  Co., 

(1903)  188  U.  S.  545,  23  &.  Ct.  338,  47 
U.  S.   (L.  ed.)   688. 

Control  of  navigable  rivers  not  affected. 
—  There  is  nothing  in  this  Act  or  its  pur- 
poses which  was  intended  to  affect  the 
control  or  supervision  of  the  navigable 
rivers  of  the  United  States.  Such  control 
and  supervision  are  vested  in  the  Secre- 
tary of  War.  Hence  the  Act  confers  on 
the  Secretary  of  the  Interior  no  power  to 
grant  a  right  to  construct  dams  across  the 
Rio  Grande  for  the  purpose  of  checking 
the  flow  of  water  and  distributing  it  for 
irrigation  purposes.  (1897)  21  Op.  Atty.- 
Gen.  518. 

Purposes  for  which  right  of  way  may  be 
used. —  "It  is  clear  that  a  right  of  way 
of  this  character  constitutes  but  an  ease- 
ment granted  for,  and  limited  to,  the  pur- 
pose mentioned  in  the  Act,  and  it  gives 
the  owner  of  the  easement  no  right  to 
occupy  or  use  the  surface  of  the  land  em- 
braced within  it  for  any  other  purpose 
than  that  specified.  Such  owner  may  en- 
ter thereon  and  construct  a  canal,  ditch, 
or  reservoir,  and  after  constructing,  do  all 
things  necessary  to  maintain,  care  for, 
and  operate  the  same;  but  having  merely 
an  easement  over,  and  not  the  fee  in,  the 
land,  he  has  no  right  to  occupy  or  use  it 
for  anything  not  necessary  for  the  protec- 
tion and  operation  of  that  which  he  has 
lawfully  'constructed  thereon.  After  the 
right  to  such  an  easement  has  been  per- 
fected or  acquired  in  accordance  with  the 
provisions  of  the  Act,  the  title  to  the  fee 
still  remains  in  the  United  States.  There- 
after, upon  the  land  being  disposed  of  by 
the  government,  such  title  passes  to  the 
patentee,  and  he  or  his  grantee  may  pre- 
sent the  use  of  the  right  of  way  for  any 
purpose  foreign  to  that  for  which  the  ease- 
ment was  granted."  Hence,  the  erection 
of  a  saloon  on  the  right  of  way  by  the 
owTier  of  the  easement  is  a  clear  infringe- 
ment of  the  rights  of  the  owner  of  the  fee. 
Whitmore  t^.   Pleasant   Valley   Goal    Co., 

(1904)  27  Utah  284,  75  Pac.  748. 
Department    having   jurisdiction. —  Tbe 

words  "  the  Department  of  the  GoTrem- 
ment  having  jurisdiction  of  such  reserva- 
tion "  refer  to  the  (departments  having 
immediate  supervision  and  control  over 
the  resen-ations  concerned.  (1912)  29 
Op.  Atty.-Gen.  303. 
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Sec.  19.  [Maps  to  be  filed  —  grants  snbjeet  to  right  of  way  —  damages 
to  settlers.]  That  any  canal  or  ditch  company  desiring  to  secure  the  bene- 
fits of  this  act  shall)  within  twelve  months  after  the  location  of  ten  miles  of 
its  canal,  if  the  same  be  upon  surveyed  lands,  and  if  upon  unsurveyed 
lands,  within  twelve  months  after  the  survey  thereof  by  the  United  States, 
file  with  the  register  of  the  land  office  for  the  district  where  such  land  is 
located  a  map  of  its  canal  or  ditch  and  resei'voir ;  and  upon  the  approval 
thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted  upon  the 
plats  in  said  office,  and  thereafter  all  such  lands  over  which  such  rights  of 
way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way.  Whenever 
any  person  or  corporation,  in  the  construction  of  any  canal,  ditch,  or  reser- 
voir, injures  or  damages  the  possession  of  any  settler  on  the  public  domain, 
the  party  committing  such  injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  injury  or  damage.     [26  Stat.  L,  1102,] 

See  the  notes  to  the  preceding  aection  18  of  this  Act. 


Nature  of  grant. —  Aa  in  the  case  of  a 
railroad  right  of  way  the  grant  is  in 
prawenti,  and  the  title  to  the  land  shown 
upon  the  applicant's  maps  vests  in  him 
upon  the  approval  thereof  by  the  Secre- 
tary of  the  Interior.  U.  S.  t?.  Whitney, 
(C.  G.  Idaho  1910)  176  Fed.  593. 

Under  this  Act  an  easement  attaches 
which  by  the  aj^roval  and  confirmation 
of  the  Secretary  of  the  Interior  after  sur- 
rey may  become  permanent,  as  in  the 
case  of  a  railroad  right  of  w^ay,  provided 
that  the  right  of  %vay  appropriated  upon 
unsurveyed  lands  by  the  construction  of 
canals,  ditchesj  or  reservoirs,  has  for  its 
main  purpose  the  irrigation  of  lands. 
U.  S.  V.  Lee,  (1910)  15  N.  M.  382,  110 
Pac.  607. 


Lands  appropriated  before  approval  of 
map. —  The  approval  by  tlie  Secretary  of 
the  Interior  of  the  map  of  location  of  a 
reservoir  site,  filed  imder  the  provisions 
of  this  Act,  carries  only  the  right  of  way 
over  public  lands  covered  by  such  location 
which  are  vacant  and  unappropriated  at 
the  time  of  the  approval,  and  in  no  wise 
affects  other  tracts.  Hence  the  locator  of 
such  a  reservoir  acquires  no  right  of  way 
over  lands  disposed  of  by  the  government 
before  the  approval  of  his  map.  Nippel 
V.  Forker,  (1899)  26  Colo.  74,  56  Pac. 
577,  affirming  (1897)  9  Colo.  App.  106, 
47  Pac.  766.  See  also  U.  S.  i'.  Rickey 
Land,  etc.,  Co.,  (N.  D.  CaL  1908)  164 
Fed.  496. 


Sec.  20.  [Applicable  to  existing  and  futuire  canals,  etc.— forfeiture  for 
nonoompletion.]  That  the  provisions  of  this  act  shall  apply  to  all  canals, 
ditches,  or  reservoirs,  heretofore  or  hereafter  constructed,  whether  con- 
structed by  corporations,  individuals,  or  association  of  individuals,  on  the 
filing  of  the  certificates  and  maps  herein  provided  for.  If  such  ditch,  canal, 
or  reservoir,  has  been  or  shall  be  constructed  by  an  individual  or  association 
of  individuals,  it  shall  be  suflScient  for  such  individual  or  association  of 
individuals  to  file  with  the  Secretary  of  the  Interior,  and  with  the  register 
of  the  land  office  where  said  land  is  located,  a  map  of  the  line  of  such  canal, 
ditch,  or  reservoir,  as  in  case  of  a  corporation,  with  the  name  of  the 
individual  owner  or  owners  thereof,  together  with  the  articles  of  associa- 
tion, if  any  there  be.  Plats  heretofore  filed  shall  have  the  benefits  of  this 
act  from  the  date  of  their  filing,  as  though  filed  under  it :  Provided,  That  if 
any  section  of  said  canal,  or  ditch,  shall  not  be  completed  within  five  years 
after  the  location  of  said  section,  the  rights  herein  granted  shall  be  forfeited 
as  to  any  uncompleted  section  of  said  canal,  ditch,  or  reservoir,  to  the 
extent  that  the  same  is  not  completed  at  the  date  of  the  forfeiture.  [26 
Stat,  L,  1102.] 

See  the  note  to  Rection  18  of  this  Act,  aupra^  p.  803. 
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Effect  of  tection. —  This  section  makes 
the  provisions  of  the  preceding  section  18 
applicable  to  Individuals  or  associations. 
U.  S.  t\  Lee,  (1910)  16  N.  M.  382,  110 
Pac.  607.  The  language  of  this  section 
is  almost  identical  so  far  as  the  granting 
clause  is  concerned  with  section  1  of  the 
Act  of  March  3,  1875,  supra,  p.  789,  grant- 
ing rights  of  way  to  railroad  companies 


over  the  public  lands,  and  that  section  has 
been  held  to  grant  to  a  railroad  company 
which  has  actually  constructed  its  road  an 
absolute  right  of  way  over  the  public 
land  superior  to  the  rights  of  any  subse- 
quent entry  of  the  land,  although  the  re- 
quired profile  maps  had  not  been  filed. 
U.  S.  V.  Lee,  (1910)  15  N.  M.  382,  110 
Pac.  607. 


Sec.  21.  [Bights  granted  only  for  canal  use.]  That  nothing  in  this  act 
shall  authorize  such  canal  or  ditch  company  to  occupy  such  right  of  way 
except  for  the  purpose  of  said  canal  or  ditch,  and  then  only  so  far  as  may  be 
necessary  for  the  construction,  maintenance,  and  care  of  said  canal  or  ditch. 
[26  Stat  L.  1102,] 

See  the  note  to  section  18  of  this  Act,  supra,  p.  803. 


Nature  of  right  of  way. —  The  right  of 
way  within  the  purview  of  the  statute 
constitutes  but  an  easement  granted  for, 
and  limited  to,  the  purpose  mentioned 
and  it  gives  the  owner  of  the  easement 
no  right  to  occupy  or  use  the  surface  of 
the  land  embraced  within  it  for  any  other 
purpose  than  that  specified.  Such  owner 
may  enter  thereon  and  construct  a  canal, 
ditch,  or  reservoir,  and  after  constructing, 
do  all  things  necessary  to  maintain,  care 
for,  and  operate  the  same;  but,  having 
merely  an  easement  over,  and  not  the  fee 
in,  the  land,  he  has  no  right  to  occupy  or 
use  it  for  anything  not  necessary  for  the 


protection  and  operation  of  that  which  he 
has  lawfully  constructed  thereon.  After 
the  right  to  such  an  easement  has  been 
perfected  or  acquired  in  accordance  with 
the  provisions  of  the  Act,  the  title  to  the 
fee  still  remains  in  the  United  States. 
Thereafter,  upon  the  land  being  disposed 
of  by  the  government,  such  title  passes  to 
the  patentee,  and  he  or  his  grantee  may 
prevent  the  use  of  the  right  of  way  for 
any  purpose  foreign  to  that  for  which  the 
easement  was  granted.  Whitmore  c. 
Pleasant  Valley  Coal  Co.,  (1904)  27  Utah 
284,  75  Pac  748. 


An  Act  To  require  railroad  companies  operating  railroads  in  the  Terri- 
tories over  a  right  of  way  granted  by  the  Ctovemment  to  establish 
stations  and  depots  at  all  town  sites  on  the  lines  of  said  roads  estab- 
lished by  the  Interior  Department. 

[Aci  of  Aug.  8,  1894,  ch.  236,  28  Stat.  L.  263.] 

[Sec.  1.]  [Bailways  to  have  stations  at  town  sites.]    That  all  railroad 

companies  operating  railroads  through  the  Territories  of  the  United  States 
over  a  right  of  way  obtained  under  any  grant  or  Act  of  Congress  giving  to 
said  railroad  companies  the  right  of  way  over  the  public  lands  of  the  United 
States  shall  be  required  to  establish  and  maintain  passenger  stations  and 
freight  depots  at  or  within  one-fourth  of  a  mile  of  the  boundary  limits  of  all 
town  sites  already  established  in  said  Territories  on  the  line  of  said  railroads 
by  authority  of  the  Interior  Department.    [28  Stat.  L.  263,] 

Seo.  2.  [Time  to  establish  stations,  etc. —  penalty  for  failure.]  The  said 
railroad  companies  are  hereby  required  within  three  months  from  the  pas- 
sage of  this  Act  to  establish  at  or  within  one-fourth  of  a  mile  of  the 
boundary  limits  of  all  town  sites  provided  for  in  the  preceding  section, 
passenger  stations,  freight  depots,  and  other  accommodations  necessary 
for  receiving  and  discharging  passengers  and  freight  at  such  points;  and 
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upon  failure  of  said  companies  to  establish  such  stations  and  depots  within 
said  time  said  companies  shall  be  liable  to  a  fine  of  five  hundred  dollars  for 
each  day  thereafter  until  said  stations  and  depots  shall  be  established, 
which  shall  be  recovered  in  a  suit  brought  by  the  United  States  in  the 
United  States  courts  in  any  Territory  through  which  said  railroads  may 
pass.     [28  Stat.  L.  263.] 


An  act  to  permit  the  use  of  the  right  of  way  through  the  public  lands 
for  tramroadSy  canals,  and  reservoirs,  and  for  other  purposes. 

[Act  of  Jan.  21, 1895,  ch.  37,  28  Stat.  L.  635.] 

[Sec.  1.]  [Bight  of  way  through  public  lands  for  tramroads,  canals,  or 
reservoirs.]  That  the  Secretary  of  the  Interior  be,  and  hereby  is,  author- 
ized and  empowered,  under  general  regulations  to  be  fixed  by  him,  to  permit 
the  use  of  the  right  of  way  through  the  public  lands  of  the  United  States, 
not  within  the  limits  of  any  park,  forest,  military  or  Indian  reservation,  for 
tramroads,  canals  or  reservoirs  to  the  extent  of  the  ground  occupied  by  the 
water  of  the  canals  and  reservoirs  and  fifty  feet  on  each  side  of  the  marginal 
limits  thereof ;  or  fifty  feet  on  each  side  of  the  center  line  of  the  tramroad, 
by  any  citizen  or  any  association  of  citizens  of  the  United  States  engaged 
in  the  business  of  mining  or  quarrying  or  of  cutting  timber  and  manufac- 
turing lumber. 

That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  em- 
powered, under  general  regulations  to  be  fixed  by  him,  to  permit  the  use  of 
right  of  way  upon  the  public  lands  of  the  United  States,  not  within  limits 
of  any  park,  forest,  military,  or  Indian  reservations,  for  tramways,  canals, 
or  reservoirs,  to  the  extent  of  the  ground  occupied  by  the  water  of  the 
canals  and  reservoirs,  and  fifty  feet  on  each  side  of  the  marginal  limits 
thereof,  or  fifty  feet  on  each  side  of  the  center  line  of  the  tramroad,  by  any 
citizen  or  association  of  citizens  of  the  United  States,  for  the  purposes  of 
furnishing  water  for  domestic,  public,  and  other  beneficial  uses.  [28  Stat. 
L.  635,  as  amended  by  30  Stat.  L.  404.] 

This  is  known  as  the  **  Tramroad  Act." 

This  Act  was  first  amendeii  by  an  Act  of  May  14,  1896,  ch.  179,  by  adding  the 
following  section  2. 

This  section  was  amended  by  the  Act  of  May  11,  1898,  ch.  292,  by  adding  the  second 
paragraph  above  given. 

EfiEect  on  Act  of  March  3,  1891.— This  Marsh  Valley   Irrigation   Co.,    (C.   C.  A. 

Act  did  not  supersede  or  repeal  by  impli-  9th  Cir.   1914)    213   Fed.  601,   130  C.  C. 

cation  section  18  of  the  Act  of  March  3,  A.  181,  affirming  (D.  C.  Idaho  1913)  206 

1891,  supra,  p.  803.     U.  S.  v.  Portneuf-  Fed.  416. 

Sec.  2.  [Bight  of  way  to  electric-power  companies.]  That  the  Secre- 
tary of  the  Interior  be,  and  hereby  is,  authorized  and  empowered,  under 
general  regulations  to  be  fixed  by  him,  to  permit  the  use  of  right  of  way  to 
the  extent  of  twenty-five  feet,  together  with  the  use  of  necessary  ground,  not 
exceeding  forty  acres,  upon  the  public  lands  and  forest  reservations  of  the 
United  States,  by  any  citizen  or  association  of  citizens  of  the  United  States, 
for  the  purposes  of  generating,  manufacturing,  or  distributing  electric 
power.    [29  Stat.  L.  120.] 
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This  section  was  added  by  Aet  of  May  14,  1896,  ch.  179,  29  Stat.  L.  120,  entitled 
"An  Act  To  amend  the  Act  approved  ^larch  third,  eighteen  hundred  and  ninety-one, 
granting  the  riglit  of  way  upon  tlie  public  lands  for  reservoir  and  canal  purposes," 
in  the  following  terms:  "That  the  Act  entitled  *An  Act  to  permit  the  use  of  the 
right  of  way  through  the  public  lands  for  tramroads,  canals,  and  reservoirs,  and  for 
other  purposes,'  approved  January  twenty-first,  eighteen  hundred  and  ninety-five,  be, 
and  the  same  is  hereby,  amended  by  adding  thereto  the  following:"  giving  the  section 
as  above  set  out. 

Effect  of  section. —  R.  S.  sec.  2339  ( title  present  section   to  the  extent  that  since 

Waters),  in  so  far  as  it  recognizes  and  the  passage  of   the  present   section  such 

confirms  the  vested  rights  to  the  genera-  rights  can  be  acquired  only  by  a  grant 

tion,  manufacture  and  distribution  of  elec-  from  the  Secretary  of  the  Interior.    U.  S. 

trie   power    acquired   in    accordance   with  t'.  Utah  Power,  etc.,  Co.,  (C.  C.  A.  8th  Cir. 

local  laws,  is  modified  and  limited  by  the  1913)  209  Fed.  554,  126  C.  0.  A.  376. 


An  Act  To  grant  right  of  way  over  the  public  domain  for  pipe  lines  in 

the  States  of  Colorado  and  Wyoming. 

[Act  of  May  21, 1896 y  ch,  212,  29  Stat  L.  127.] 

[Sec.  1.]  [Right  of  way  for  pipe  lines  in  Colorado  and  Wyoming.] 

That  the  right  of  way  through  the  public  lands  of  the  United  States  situate 
in  the  State  of  Colorado  and  in  the  State  of  Wyoming  outside  of  the 
boundary  lines  of  the  Yellowstone  National  Park  is  hereby  granted  to  any 
pipe  line  company  or  corporation  formed  for  the  purpose  of  transporting 
oils,  crude  or  refined,  which  shall  have  filed  or  may  hereafter  file  with  the 
Secretary  of  the  Interior  a  copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same,  to  the  extent  of  the  ground  occu- 
pied by  said  pipe  line  and  twenty-five  feet  on  each  side  of  the  center  line  of 
the  same ;  also  the  right  to  take  from  the  public  lands  adjacent  to  the  line 
of  said  pipe  line  material,  earth,  and  stone  necessary  for  the  construction  of 
said  pipe  line.     [29  Stat.  L.  127.] 

This  is  known  as  the  "  Oil  Pipe  Line  Act." 

Seo.  2.  [Applications  —  approval.]  That  any  company  or  corporation 
desiring  to  secure  the  benefits  of  this  Act  shall,  within  twelve  months  after 
the  location  of  ten  miles  of  the  pipe  line,  if  the  same  be  upon  surveyed  lands 
and  if  the  same  be  upon  unsurveyed  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  register  of  the  land  office 
for  the  district  where  such  land  is  located  a  map  of  its  line,  and  upon  the 
approval  thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted 
upon  the  plats  in  said  office,  and  thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way. 
\29  Stat.  L.  127.] 

Sec.  3.  [Limit  of  time  for  completion.]  That  if  any  section  of  said  pipe 
line  shall  not  be  completed  within  five  years  after  the  location  of  said  section 
the  right  herein  granted  shall  be  forfeited,  as  to  any  incomplete  section  of 
said  pipe  line,  to  the  extent  that  the  same  is  not  completed  at  the  date  of  the 
forfeiture.    [29  Stat.  L.  127.] 
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Sec.  4.  [Use  restricted  to  pipe  line.]  That  nothing  in  this  Act  shall 
authorize  the  use  of  such  right  of  way  except  for  the  pipe  line,  and  then 
only  so  far  as  may  be  necessary  for  its  construction,  maintenance,  and  care. 
[W  Stat.  L.  127.] 


An  Act  Providing  for  the  location  and  purchase  of  public  lands  for  reser- 
voir sites. 

[Act  of  Jan.  13, 1897,  ch.  11,  29  Stat.  L.  484.] 

[Sec.  1.]  [Reservoirs  for  live  stock  upon  unoccupied  public  land.]  That 
any  person,  live-stock  company,  or  transportation  corporation  engaged  in 
breeding,  grazing,  driving,  or  transporting  live  stock  may  construct  reser- 
voirs upon  unoccupied  public  lands  of  the  United  States,  riot  mineral  or 
otherwise  reserved,  for  the  purpose  of  furnishing  water  to  such  live  stock, 
and  shall  have  control  of  such  reservoir,  under  regulations  prescribed  by 
the  Secretary  of  the  Interior,  and  the  lands  upon  which  the  same  is  con- 
structed, not  exceeding  one  hundred  and  sixty  acres,  so  long  as  such  reser- 
voir is  maintained  and  water  kept  therein  for  such  purposes:  Promded, 
That  such  reservoir  shall  not  be  fenced  and  shall  be  open  to  the  free  use  of 
any  person  desiring  to  water  animals  of  any  kind.     [29  Stat.  L.  484.] 

This  is  known  as  the  "  Stock  Reservoir  Act." 

Sec.  2.  [Declaratory  statement.]  That  any  person,  live-stock  company, 
or  corporation  desiring  to  avail  themselves  of  the  provisions  of  this  Act 
shall  file  a  declaratory  statement  in  the  United  States  land  office  in  the 
district  where  the  land  is  situated,  which  statement  shall  describe  the  land 
where  such  reservoir  is  to  be  or  has  been  constructed ;  shall  state  what  busi- 
ness such  corporation  is  engaged  in ;  specify  the  capacity  of  the  reservoir  in 
gallons,  and  whether  such  company,  person,  or  corporation  has  filed  upon 
other  reservoir  sites  within  the  same  county;  and  if  so,  how  many.  [29 
Stat.  L.  484.] 

Sec.  3.  [Time  for  completion  —  survey  —  sites  reserved.]  That  at  any 
time  after  the  completion  of  such  reservoir  or  reservoirs  which,  if  not  com- 
pleted at  the  date  of  the  passage  of  this  Act,  shall  be  constructed  and  com- 
pleted within  two  years  after  filing  such  declaratory  statement,  such  person, 
company,  or  corporation  shall  have  the  same  accurately  surveyed,  as  herein- 
after provided,  and  shall  file  in  the  United  States  land  office  in  the  district 
in  which  such  reservoir  is  located  a  map  or  plat  showing  the  location  of  such 
reservoir,  which  map  or  plat  shall  be  transmitted  by  the  register  and  re- 
ceiver of  said  United  States  land  office  to  the  Secretary  of  the  Interior  and 
approved  by  him,  and  thereafter  such  land  shall  be  reserved  from  sale  by 
the  Secretary  of  the  Interior  so  long  as  such  reservoir  is  kept  in  repair  and 
water  kept  therein.    [29  Stat.  L.  484.] 

Sec.  4.  [Amendments,  etc.]  That  Congress  may  at  any  time  amend, 
alter,  or  repeal  this  Act.    [29  Stat.  L.  484.] 
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Sec.  2.  [Bight  of  way  for  water  tranaportatioii,  for  domestic  puiposes, 
or  for  development  of  power.  That  the  rights  of  way  for  ditches,  canals, 
or  reservoirs  heretofore  or  hereafter  approved  under  the  provisions  of  sec- 
tions eighteen,  nineteen,  twenty,  and  twenty-one  of  the  Act  entitled  **An 
Act  to  repeal  timber-culture  laws,  and  for  other  purposes,*'  approved  March 
third,  eighteen  hundred  and  ninety-one,  may  be  used  for  purposes  of  a 
public  nature ;  and  said  rights  of  way  may  be  used  for  purposes  of  water 
transportation,  for  domestic  purposes,  or  for  the  development  of  power,  and 
subsidiary  to  the  main  purpose  of  irrigation.    [30  Stat.  L,  404.] 

This  is  from  an  Act  of  May  11,  1898,  ch.  202,  entitled  ''An  Act  To  amend  an  Act 
to  permit  the  use  of  the  right  of  way  through  public  lands  for  tramroads,  canals,  and 
reservoirs,  and  for  other  purposes." 

Section  1  of  this  Act  amended  the  Act  of  Jan.  21,  1895,  ch.  37,  8  1,  supra,  p.  807. 

The  Act  of  March  3,  1891,  ch.  561,  §S  lS-21,  mentioned  in  the  text,  is  given  Bupra, 
p.  803. 


Purpose  and  effect. — This  Act  does  not 
supersede  or  repeal  by  implication  the  Act 
of  March  3,  1891,  ch.  561,  §  18,  «tfpra, 
p.  803.  U.  8.  V.  Portneuf-Marah  Valley 
Irrigation  Co.,  (C.  C.  A.  9th  Cir.  1014) 
213  Fed.  601,  130  C.  C.  A.  181,  wherein 
the  court  said:  "The  second  section  in- 
dicates that  there  was  no  intention  to 
supersede  the  Act  of  1891,  for  it  recog- 
nizes the  validity  not  only  of  the  rights 
of  way  that  had  been  approved  under  the 
Act  of  March  3,  1891,  but  of  those  that 
thereafter  might  be  approved,  and  pro- 
vides that  the  same  may  be  used  for  pub- 
lic purposes,  for  water  transportation, 
and  for  the  development  of  power  as  sub- 


sidiary to  the  main  purpose  of  irrigation. 
In  otiier  words,  that  section  adds  to  the 
uses  for  which  rights  of  way  had  be<*n 
granted  by  the  prior  act,  or  which  might 
thereafter  be  granted  under  its  terms,  and 
it  shows  that  there  was  no  intention  on 
the  part  of  Congress  to  retract  the  au* 
thority  that  had  been  conferred  by  that 
act  to  grant  rights  of  way  over  reserva- 
tions of  the  United  States.  It  must  be 
assumed  also  that  the  language  of  that 
section  was  adopted  with  full  knowledge 
of  the  construction  which  had  been  placed 
upon  the  Act  of  1891  by  the  officers  of 
the  land  department." 


[Sec.  1.]  [Bight  of  way  over  forest  reserves  and  reservoir  sites  for 
wagon  roads,  railroads,  or  highway.]  •  •  •  That  in  the  form  provided 
by  existing  law  the  Secretary  of  the  Interior  may  file  and  approve  surveys 
and  plats  of  any  right  of  way  for  a  wagon  road,  railroad,  or  other  highway 
over  and  across  any  forest  reservation  or  reservoir  site  when  in  his  judg- 
ment the  public  interests  will  not  be  injuriously  affected  thereby.  [30  Stat. 
L.  1233.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1899,  ch.  427. 
See  further  Timber  Lands  and  Forest  Reserves. 


Approval  of  Secretary  of  Interior. — 
This  section  declares  that  in  form  pro- 
vided by  existing  law,  the  Secretary  of 
the  Interior  may  file  and  approve  surveys 
and  plats  of  any  right  of  way  for  a  rail- 
road over  and  across  any  forest  reserva- 
tion, when  in  his  judgment  the  public  in- 
terests will  not  be  injuriously  affected 
thereby.  It  is  somewhat  obscure,  and  just 
what  Congress  Intended  to  accomplish  by 
its  adoption  is  not  readily  apparent;  but 
one  thing  seems  to  be  of  clear  intendment 
and  that  is  that  the  Secretary  of  the  In- 
terior shall  only  file  and  approve  surveys 


and  plats  of  rights  of  way  when  in  his 
judgment  the  public  interests  will  not 
be  injuriously  affected.  In  other  words, 
the  Secretary  of  the  Interior  is  made 
the  arbiter  as  to  when  such  surveys 
and  plats  shall  be  approved,  and  with- 
out such  approval  it  is  plain  that  a 
railroad  company  cannot  acquire  a  right 
of  way  across  a  forest  reserve.  If  in 
his  judgment  the  public  interests  would 
be  injuriously-  affected,  it  would  seem 
he  could  prevent^  by  refusal  to  ap- 
prove the  surveys  and  plats,  any  occu- 
pation of   the  reservations   for   right  of 
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way  purposes.    Having  the  power  to  pre-  against  such  as  might  actually  be  sus- 

▼ent,  it  would  seem  to  follow  that  he  also  tained.    Chicago,  etc.,  R.  Co.  v.  17.  S.,  (C. 

has  the  power  to  approve  surveys  on  oon-  C.  A.  9th  Cir.   1914)    218  Fed.  288,  134 

ditions  that  would  provide  against  threat-  C.  C.  A.  84,  affirming  (D.  C.  Idaho  1913) 

ened    injury  to   the   public   interest   and  207  Fed.  164 
also    afford    relief    and    reimbursement 


An  Act  Relating  to  rights  of  way  through  certain  parks,  reservations,  and 

other  public  lands. 

[Act  of  Feb.  15, 1901,  ch.  372,  31  Stat  L,  790.] 

« 

[Bight  of  way  over  public  lands,  reservations,  and  public  parks,  for  dec- 
trie  lines,  canals,  tunnels,  etc.]  That  the  Secretary  of  the  Interior  be,  and 
hereby  is,  authorized  and  empowered,  under  general  regulations  to  be  fixed 
by  him,  to  permit  the  use  of  rights  of  way  through  the  public  lands,  forest 
and  other  reservations  of  the  United  States,  and  the  Yosemite,  Sequoia,  and 
General  Grant  national  parks,  California,  for  electrical  plants,  poles,  and 
lines  for  the  generation  and  distribution  of  electrical  power,  and  for  tele- 
phone and  telegraph  purposes,  and  for  canals,  ditches,  pipes  and  pipe  lines, 
flumes,  tunnels,  or  other  water  conduits,  and  for  water  plants,  dams,  and 
reservoirs  used  to  promote  irrigation  or  mining  or  quarrying,  or  the  manu- 
facturing or  cutting  of  timber  or  lumber,  or  the  supplying  of  water  for 
domestic,  public,  or  any  other  beneficial  uses  to  the  extent  of  the  ground 
occupied  by  such  canals,  ditches,  flumes,  tunnels,  reservoirs,  or  other  water 
conduits  or  water  plants,  or  electrical  or  otl  cr  works  permitted  hereunder, 
and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal  limits  thereof,  or 
not  to  exceed  fifty  feet  on  each  side  of  the  center  line  of  such  pipes  and  pipe 
Unes,  electrical,  telegraph,  and  telephone  lines  and  poles,  by  any  citizen, 
association,  or  corporation  of  the  United  States,  where  it  is  intended  by  such 
to  exercise  the  use  permitted  hereunder  or  any  one  or  more  of  the  puri)oses 
herein  named:  Provided,  That  such  permits  shall  be  allowed  within  or 
through  any  of  said  parks  or  any  forest,  military,  Indian,  or  other  reserva- 
tion only  upon  the  approval  of  the  chief  officer  of  the  Department  under 
whose  supervision  such  park  or  reservation  falls  and  upon  a  finding  by  him 
that  the  same  is  not  incompatible  with  the  public  interest :  Provided  fur- 
ther. That  all  permits  given  hereunder  for  telegraph  and  telephone  pur- 
poses shall  be  subject  to  the  provision  of  title  sixty-five  of  the  Revised 
Statutes  of  the  United  States,  and  amendments  thereto,  regulating  rights  of 
way  for  telegraph  companies  over  the  public  domain :  And  provided  fur- 
ther, That  any  permission  given  by  the  Secretary  of  the  Interior  under 
the  provisions  of  this  Act  may  be  revoked  by  him  or  his  successor  in  his 
discretion,  and  shall  not  be  held  to  confer  any  right,  or  easement,  or  inter- 
est in,  to,  or  over  any  public  land,  reservation,  or  park.    [31  Stat,  L.  790,] 

See  further  Timber  Lands  ajitd  Forest  Resekves. 

Effect   of  statute. — The  Act  of  March  of  a  canal  or  ditch  for  irrigating  purposes, 

3,  1891,  ch.  561,  §§  18-21,  supra^  p.  803,  where  a  map  of  the  same  is  fil^  with  the 

providing  that  one  may  have  the  right  of  Secretary  of  the  Interior  for  his  approval 

iray  through  the  public  lands  for  the  use  within  twelve  months  after  the  land  has 
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been  fiurveyecl  by  the  government  is  not  within  the  national  forest  reserves  for  the 

inconsistent  with  this  Act.    U.  S.  f.  Lee,  purposes  contemplated  by  the  Act,  which 

(1910)    15  N.  M,  382,  110  Pac.  607.  include  irrigation,  mining  and  quarrying, 

Conservation  charge  for  use  of  lands. —  etc.,  dependent  upon  the  payment  of  such 

The  Secretary   of  Agriculture  is  author-  charges     as    he    may     deem     reasonable, 

ized  by  this  Act  to  make  the  granting  of  (1907)  26  Op.  Atty.-Gea.  421. 
permits  for  the  use  of  lands  or  resources 


An  Act  To  amend  an  Act  granting  to  railroads  the  right  of  way  through 
the  public  lands  of  the  United  States,  approved  March  thir<^  eighteen 
hundred  and  seventy-flye. 

[Act  of  Feb.  27, 1901,  ch.  614,  31  Stat.  L.  815.] 

[Bight  of  way  for  railroads  in  Hinnesota  over  lands  reserved  for  reser- 
voirs, etc.]     That  all  lands  in  the  State  of  Minnesota  described  in  and 
withdrawn  from  sale  by  the  proclamations  of  the  President  of  the  United 
States  for  the  reason  that  said  lands  would  be  required  for  or  subject  to 
flowage  in  the  construction  of  dams,  reservoirs,  and  other  works  proposed 
to  be  erected  for  the  improvement  of  the  navigation  of  the  Mississippi  River 
and  certain  of  its  tributaries,  be,  and  the  same  are  hereby,  declared  to  be, 
and  to  have  been  at  all  times  heretofore,  subject  to  the  provisions  of  a  certain 
Act  of  Congress  entitled  **An  Act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States/'  approved  March  third, 
eighteen  hundred  and  seventy-five,  as  fully,  effectually,  and  to  the  same 
extent  as  though  said  lands  had  not  been  described  in  said  proclamations, 
or  withdrawn  from  sale  thereby,  but  had  remained  with  the  body  of  public 
lands  subject  to  private  entry  and  sale:    Provided,  however,  That  any 
and  all  parts  of  said  lands  acquired  by  any  railroad  company  under  said 
Act  of  Congress  shall  at  all  times  be  subject  to  the  right  of  flowage  which  at 
any  time  may  become  necessary  in  the  construction  or  maintenance  of 
dams,  reservoirs,  or  other  works  which  may  be  constructed  or  erected  by  or 
under  the  authority  of  the  United  States  for  the  improvement  of  the  naviga- 
tion of  the  Mississippi  River  and  its  tributaries:   Provided  further,  That 
the  railroad  companies  availing  themselves  of  this  Act  shall,  in  addition  to 
filing  the  maps  now  required  by  law  to  be  filed,  also  file  maps  of  definite 
location  with  elevation  of  rail  of  their  lines  of  railroad  over  said  water- 
reserve  lands  in  the  office  of  thq  Secretary  of  War;  and  no  location  shall 
be  permitted  which  takes  for  right  of  way  or  stations  or  interferes  with 
submergence  of  lands  needed  for  the  use  of  the  present  i-eservoir  system, 
or  in  the  construction  of  dams  or  other  works,  or  any  proposed  or  probable 
extension  of  the  same,  or  which  will  obstruct  or  increase  the  cost  of  the 
present  or  prospective  reservoir  system :   Provided  further,  That  the  plan 
for  the  location  and  construction  of  any  such  railway,  or  any  part  thereoil^ 
shall  be  first  submitted  to  the  Secretary  of  War  and  approved  by   him 
and  by  the  Chief  of  Engineers  of  the  United  States  Army.     [31  Stat.  L. 
815.] 

The  Act  of  March  3,  1875,  ch.  152,  mentioned  in  the  text,  is  given  8upra,  p.  789. 
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kn,  Act  To  declare  and  enforce  the  forfeiture  provided  by  section  four  of 

the  Act  of  Congress  approved  March  third,  eighteen  hundred  and 

seventy-five,  entitled  "An  Act  granting  to  railroads  the  right  of  way 

through  the  public  lands  of  the  United  States.'' 

* 

[Act  of  June  26, 1906,  ch.  3560,  34  Stat  L.  482.] 

[Bailroad  rights  of  way  —  forfeiture  of  grants  not  completed  in  five 
^ears.]  That  each  and  every  grant  of  right  of  way  and  station  grounds 
heretofore  made  to  any  railroad  corporation  under  the  Act  of  Congress 
approved  March  third,  eighteen  hundred  and  seventy-five,  entitled  **An 
Act  granting  to  railroads  the  right  of  way  through  the  public  lands  of  the 
United  States/'  where  such  railroad  has  not  been  constructed  and  the 
period  of  five  years  next  following  the  location  of  said  road,  or  any  section 
thereof,  has  now  expired,  shall  be,  aiid  hereby  is,  declared  forfeited  to  the 
United  States,  to  the  extent  of  any  portion  of  such  located  line  now  remain- 
ing uneonstructed,  and  the  United  States  hereby  resumes  the  full  title  to 
the  lands  covered  thereby  freed  and  discharged  from  such  easement,  and 
the  forfeiture  hereby  declared  shall,  without  need  of  further  assurance  or 
conveyance,  inure  to  the  benefit  of  any  owner  or  owners  of  land  heretofore 
conveyed  by  the  United  States  subject  to  any  such  grant  of  right  of  way  or 
station  grounds:  Provided,  That  in  any  case  under  this  Act  where  con- 
struction of  the  railroad  is  progressing  in  good  faith  at  the  date  of  the 
approval  of  this  Act  the  forfeiture  declared  in  this  Act  shall  not  take  effect 
as  to  such  line  of  railroad.    [34  Stat,  L.  482.] 

The  Act  of  March  3,  1875,  ch.  152,  mentioned  in  the  text,  ib  given  supra,  p.  789. 
Subsequent  provisions  relating  to  forfeitures  were  made  by  the  Act  of  Feb.  25,  1909, 
eh.  191,  infra,  p.  814. 


Purpose  and  effect. — This  Act  operates 
ipso  facto,  without  judicial  ascertainment 
of  forfeiture  by  a  proceeding  in  the  nature 
of  an  inquest  of  office,  to  forfeit  the  right 
of  a  railroad  company  to  any  section  of 
its  road  located  under  the  Act  of  March 
3,  1875,  and  not  completed  or  progressing 
in  good  faith  at  the  expiration  of  five 
years  from  the  date  of  location.  The  Act 
itself  takes  the  place  of  an  adjudication 
of  forfeiture  and  is  itself  the  entry  of  the 
grantor  for  condition  broken.  And  the 
efficacy  of  the  Act  to  accomplish  that  re- 
sult is  in  no  way  impaired  by  the  fact 
tiiat  b€*fore  it  took  effect  a  suit  had  been 
he|Tiin  ])y  the  prior  locator  under  the  Act 
of  1875  to  restrain  another  railroad  com- 
pany from  occupying  the  premises  in  ques- 
tion and  constructing  a  road  thereon.  Co- 
himbia  Valley  R.  Co.  i\  Portland,  etc., 
R.  Co..  (C.  C.  A.  9h  Cir.  1908)  162  Fed. 
603,  89  C.  C.  A.  361. 

This  Act  is  effective  and  complete  with- 
mit  any  judicial  or  other  or  further  pro- 
(vedings  on  the  part  of  the  government, 
rnd  the  questions  of  fact  upon  which  the 
forfeiture  depends  may  be  inquiro<I  into 
and  dttermineil  in  any  judicial  proceed- 
ings in  whicli  rights  claimed   under  the 

original  grants   are   involved.     Columbia 


Valley  R.   Co.    v.,  Portland;  etc.,   R.  Co., 
(1908)   48  Wash.  472,  93  Pac.  1067. 

Cosstmetion  progreuing  in  good  faith. 
— That  the  construction  of  a  railroad  is 
progressing  in  gcod  faith,  so  as  to  save 
the  location  from  forfeiture  under  the 
above  Act,  is  not  shown  by  an  averment 
that  at  all  times  since  its  incorporation 
the  locator  railroad  company  "  has  *  been 
and  now  is  actively  engaged  in  prosecut- 
ing the  said  enterprise."  This  might  be 
true  and  yet  the  locator  have  done  no  act 
of  construction  of  a  railroad.  Nor  is  such 
forfeiture  obviated  by  an  averment  in  a 
second  amended  pleading  that  the  locator 
"  is  now  and  has  been  for  some  time  prior 
hereto"  actually  engaged  in  constructing 
its  road  on  the  premises,  where  in  neither 
the  original  nor  the  first  amended  plead- 
ing was  there  any  allegation  of  an  act 
done  in  the  direction  of  actual  construc- 
tion, and  the  above  Act  went  into  effect 
prior  to  the  filing  of  the  second  amended 
pleading.  The  rule  that  amendments  ger- 
mane to  the  bill  relate  back  has  no  ap- 
plication where  the  second  amended  bill 
is  a  new  bill  and  not  a  mere  amendment 
to  the  original  bill.  Columbia  Valley  R. 
Co.  V.  Portland,  etc.,  R.  Co.,  (C.  C.  A.  9th 
Cir.  1908)   162  Fed.  603,  89  C.  C.  A.  361, 
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An  Act  To  confirm  the  right  of  way  of  railroads  now  constructed  and  in 
operation  in  the  Territories  of  Oklahoma  and  Arizona. 

[Act  of  June  26, 1906,  ch.  3548, 34  Stat  L.  481,] 

[Bights  of  way  —  Oklahoma  and  Arizona  lands  subject  to  easements 
for.]  That  where,  under  the  Act  of  Congress  approved  March  third, 
eighteen  hundred  and  seventy-five,  entitled  **An  Act  granting  to  railroads 
the  right  of  way  through  the  public  lands  of  the  United  States, ' '  or  under 
special  Acts  of  Congress,  or  under  the  laws  of  the  Territories  of  Oklahoma 
and  Arizona,  railroads  have  been  constructed  and  are  now  in  operation  in 
Oklahoma  or  Arizona  which  may  pass  through  any  of  the  lands  heretofore 
reserved  for  said  Territories,  such  lands  shall  be  disposed  of  subject  to  such 
railroad  right  or  easement,  but  only  to  the  extent  of  the  right  of  way  con- 
ferred by  the  said  Act  of  March  third,  eighteen  hundred  and  seventy-five, 
for  such  railroad  purposes.    [34  Siat.  L.  481,] 

Oklahoma  iitras  admitted  as  a  state  by  the  Act  of  June  16,  1006,  ch.  3335,  34  Stat.  L. 
267,  and  Arizona  was  admitted  as  a  state  by  the  Act  of  June  20,  1910,  ch.  310,  36 
Stat.  L.  657.    See  States. 

The  Act  of  March  3,  1876^  ch.  152,  mentioned  in  the  text,  is  giyen  supra,  p.  7S9. 


An  Act  To  declare  and  enforce  the  forfeiture  provided  by  section  four  of 
the  Act  of  Congress  approved  March  third,  eighteen  hundred  and 
seventy-five,  entitled  ''An  Act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States. ' ' 

[Act  of  Feb,  25, 1909,  ch,  191,  35  Stat.  L.  647.] 

[Railroad  rights  of  way — forfeiture  of  grants  not  completed  in  five 
years.]  That  each  and  every  grant  of  right  of  way  and  station  grounds 
heretofore  made  to  any  railroad  corporation  under  the  Act  of  Congress 
approved  March  third,  eighteen  hundred  and  seventy-five,  entitled  "An 
Act  granting  to  railroads  the  right  of  way  through  the  public  lands  of  the 
United  States,*'  where  such  railroad  has  not  been  constructed  and  the 
period  of  five  years  next  following  the  location  of  said  road,  or  any  section 
thereof,  has  now  expired,  shall  be,  and  hereby  is,  declared  forfeited  to  the 
United  States,  to  the  extent  of  any  portion  of  such  located  line  now  remain- 
ing unconstructed,  and  the  United  States  hereby  resumes  the  full  title  to 
the  lands  covered  thereby  free  and  discharged  from  such  easement,  and  the 
forfeiture  hereby  declared  shall,  without  need  of  further  assurance  or  con- 
veyance, inure  to  the  benefit  of  any  owner  or  owners  of  land  heretofore 
conveyed  by  the  United  States  subject  to  any  such  grant  of  right  of  way  or 
station  grounds :  Provided,  That  no  right  of  way  on  which  construction  is 
progressing  in  good  faith  at  the  time  of  the  passage  of  this  Act  shall  be  in 
any  wise  effected,  validated  or  invalidated,  by  the  provisions  of  this  Act 
[35  Stat,  L,  647.] 

The  Act  of  March  3,  1876,  ch.  152,  mentioned  in  the  text,  is  given  supra,  p.  789. 
Provisions  similar  to  those  of  the  text  are  contained  in  the  Act  of  June  26,  1906, 
eh.  3550,  supra,  p.  813, 
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An  Act  To  grant  right  of  way  over  the  public  dotaaaiii  in  the  State  of 

Arkansas  for  oil  or  gas  pipe  lines. 

[Act  of  April  12, 1910,  ch.  155,  36  Stat,  L.  296.] 


[Sec.  1.]  [Pipe  lines  granted  right  of  way  in  Arkansas.]  That  a  right 
of  way  through  the  public  lands  of  the  United  States  in  the  State  of 
Arkansas  is  hereby  granted  for  pipe-line  purposes  to  any  citizen  of  the 
United  States  or  any  company  or  corporation  authorized  by  its  charter  to 
transport  oil,  crude  or  refined,  or  natural  gas  which  shall  have  filed  or  may 
hereafter  file  with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of 
incorporation,  and  due  proof  of  organization  under  the  same,  to  the  extent 
of  the  ground  occupied  by  the  said  pipe  line  and  ten  feet  on  each  side  of 
the  center  line  of  same.    [36  Stat.  L.  296.] 

Sec.  2.  [Applications.]  That  any  citizen  of  the  United  States,  company, 
or  corporation  desiring  to  secure  the  benefits  of  this  Act  shall  within  twelve 
months  after  the  location  of  ten  miles  of  the  pipe  line,  if  the  same  be  upon 
surveyed  land,  and  if  the  same  be  upon  unsurveyed  lands  within  twelve 
months  after  the  survey  thereof  by  the  United  States,  file  with  the  register 
of  the  land  office  for  the  district  where  such  land  is  located  a  map  of  its 
lines,  and  upon  the  approval  thereof  by  the  Secretary  of  the  Interior,  the 
same  shall  be  noted  upon  the  plats  in  said  office,  and  thereafter  all  such  land 
over  which  such  line  shall  pass  shall  be  disposed  of  subject  to  such  right 
of  way.    [36  Stat.  L.  296.] 

Sec.  3.  [Use  restricted.]  That  nothing  in  this  Act  shall  authorize  the 
use  of  such  right  of  way  except  for  the  pipe  line,  and  then  only  so  far  a? 
may  be  necessary  for  its  construction,  maintenance,  and  care.  [36  Stat. 
L.  296.] 

Sec.  4.  [Forfeiture  for  nonuser,  etc.]  That  if  any  section  of  said  pipe 
line  shall  not  be  completed  within  one  year  after  the  approval  by  the  Secre- 
tary of  the  Interior  of  said  section,  or  if  any  section  of  said  pipe  line  shall 
be  abandoned  or  shall  not  be  used  for  a  period  of  two  years,  the  right  of 
way  herein  granted  as  to  any  uncompleted,  abandoned  or  unused  section 
of  said  pipe  line  shall  be  forfeited  to  the  extent  that  the  same  is  not  com- 
pleted or  is  abandoned  or  unused  at  the  date  of  the  forfeiture,  without 
further  action  or  declaration  on  the  part  of  the  Government  or  any  pro- 
ceedings or  judgment  of  any  court.     [36  Stat.  L.  296.] 

Sec.  5.  [Forfeiture  for  violation  of  antitrust  law.]  That  if  any  citizen, 
company,  or  corporation  taking  advantage  of  the  benefits  of  this  Act,  shall 
violate  the  Act  of  July  second,  eighteen  hundred  and  ninety,  entitled  **An 
Act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies "  (commonly  known  as  the  Sherman  antitrust  act),  or  any  amendment 
thereof,  the  right  of  way  herein  granted  shall  be  forfeited  without  further 
action  or  declaration  on  the  part  of  the  (xovernment  or  any  proceedings  or 
judgment  of  any  court.    [36  Stat.  L.  296.] 

The  Shennan  Antitrust  Act  of  July  2,  1890,  ch.  647,  is  given  in  Trade  Gombinationb 
andTsusts. 
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[Sec.  1.]  [Bifhts  of  way  for  eleetrio  linea  —  offloial  approval  —  for- 
feiture —  existing  permits.]  •  •  •  That  the  head  of  the  department 
having  jurisdiction  over  the  lands  be,  and  he  hereby  is,  authorized  and 
empowered,  under  general  regulations  to  be  fixed  by  him,  to  grant  an  ease- 
ment for  rights  of  way,  for  a  period  not  exceeding  fifty  years  from  the  date 
of  the  issuance  of  such  grant,  over,  across,  and  upon  the  public  lands, 
national  forests,  and  reservations  of  the  United  States  for  electrical  poles 
and  lines  for  the  transmission  and  distribution  of  electrical  power,  and  for 
poles  and  lines  for  telephone  and  telegraph  purposes,  to  the  extent  of 
twenty  feet  on  each  side  of  the  center  line  of  such  electrical,  telephone  and 
telegraph  lines  and  poles,  to  any  citizen,  association,  or  corporation  of  the 
United  States,  where  it  is  intended  by  such  to  exercise  the  right  of  way 
herein  granted  for  any  one  or  more  of  the  purposes  herein  named:  Pro- 
vided, That  such  right  of  way  shall  be  allowed  within  or  through  any 
national  park,  national  forest,  military,  Indian,  or  any  other  reservation 
only  upon  the  approval  of  the  chief  officer  of  the  department  under  whose 
supervision  or  control  such  reservation  falls,  and  upon  a  finding  by  him 
that  the  same  is  not  incompatible  with  the  public  interest :  Provided,  That 
all  or  any  part  of  such  right  of  way  may  be  forfeited  and  annulled  by 
declaration  of  the  head  of  the  department  having  jurisdiction  over  the  lands 
for  nonuse  for  a  period  of  two  y^ears  or  for  abandonment. 

That  any  citizen,  association,  or  corporation  of  the  United  States  to  whom 
there  has  heretofore  been  issued  a  permit  for  any  of  the  purposes  specified 
herein  under  any  existing  law,  may  obtain  the  benefit  of  this  Act  upon  the 
same  terms  and  conditions  as  shall  be  required  of  citizens,  associations,  or 
corporations  hereafter  making  application  under  the  provisions  of  this 
statute.     [36  Stat.  L.  1253.] 

This  is  from  the  Agricultural  Department  Approprifttion  Act  of  Maroh  4,  1911,  cfa. 
238. 

Authority  to  grant  rights  of  way. —  The  ture  when  and  in  bo  far  as  the  lands  to 

authority  to  grant  easements  for  rights  of  be    Rflfected    constitute    portions    of    the 

way    for    electrical,   telephone    and    tele-  national  forests.      (1912)    29  Op.   Atty.- 

graph  purposes,  as  contemplated  by  this  Qen.  80B« 
Act^  is  vested  in  the  Secretary  of  Agrlcul- 


XVin.  UNLAWFUL  OCCUPANCY 
An  act  to  prevent  unlawful  occupancy  of  the  public  lands. 

[Act  of  Feb.  25,  1885,  ch,  149,  23  Stat.  L.  321.] 

[Sec.  1.]  [Inclosure  of  or  assertion  of  right  to  public  lands  without 
title.]  That  all  inclosures  of  any  public  lands  in  any  State  or  Territor>^ 
of  the  United  States,  heretofore  or  to  be  hereafter  made,  erected,  or  con- 
structed by  any  person,  party,  association,  or  corporation,  to  any  of  which 
land  included  within  the  inclosure  the  person,  party,  association,  or  cor- 
poration making  or  controlling  the  inclosure  had  no  claim  or  color  of  title 
made  or  acquired  in  good  faith,  or  an  asserted  right  thereto  by  or  under 
claim,  made  in  good  faith  with  a  view  to  entry  thereof  at  the  proper  land- 
office  under  the  general  laws  of  the  United  States  at  the  time  any  such 
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inclosure  was  or  shall  be  made,  are  hereby  declared  to  be  unlawful,  and 
the  maintenance,  erection,  construction,  or  control  of  any  such  inclosure  is 
hereby  forbidden  and  prohibited ;  and  the  assertion  of  a  right  to  the  exclu- 
sive use  and  occupancy  of  any  part  of  the  public  lands  of  the  United  States 
in  any  State  or  any  of  the  Territories  of  the  United  States,  without  claim, 
color  of  title,  or  asserted  right  as  above  specified  as  to  inclosure,  is  likewise 
declared  unlawful,  and  hereby  prohibited.     [23  Stat,  L.  321.] 

This  is  known  as  the  "  Fencing  Act." 

Validity  of  statute. —  It  was  within  the 
constitutional  power  of  Congress  to  pass 
this  law.  It  IS  ndt  invalid  as  invading 
the  right  of  private  property.  Camfield 
r.  U.  S..  (1897)  167  U.  S.  518,  17  S.  Ct. 
864,  24  U.  S.  (L.  ed.)  260,  affirming  (C. 
C.  A.  8th  Cir.  1895)  66  Fed.  101,  32  U.  S. 
Apjp.  42,  13  G.  C.  A.  359. 

The  United  States  has  a  clear  right  to 
legislate  for  the  protection  of  the  public 
lands  and  to  exercise  what  is  called  a 
police  power  to  make  the  protection 
effective,  even  though  there  may  be  some 
inconvenience  or  slight  damage  to  indi- 
vidual proprietors.  Golconda  Cattle  Co. 
r.  U.  S.,  (C.  C.  A.  9th  Cir.  1912)  201 
Fed.  281,  119  C.  C  A.  619. 

Control  of  government  within  limiti  of 
state. —  The  United  States  has  the  same 
rights  as  an  ordinary  proprietor  to  main- 
tain its  possession  of  its  own  lands  within 
the  limits  of  a  state  and  may  pass  suitable 
legislation  for  their  protection,  although 
such  legislation  may  involve  the  exercise 
of  the  police  power.  It  may  properly  take 
action  to  prevent  the  acts  of  individuals 
in  fencing  its  lands,  even  though  the  fenc- 
ing was  done  for  the  purnose  of  irrigation 
and  pasturing.  Camfield  t>.  U.  S.,  (1897) 
167  U.  S.  518,  17  S.  Ct.  864,  42  U.  S. 
(L.  ed.)  260. 

Common-law  rights. —  Irrespective  of 
this  Acty  the  United  iStates  has  all  com- 
mon-law rights  of  an  individual,  in  respect 
to  depredations  committed  on  the  public 
lands.  U.  S.  r.  Bernard,  (C.  C.  A.  9th 
Cir.  1913)  202  Fed,  728,  121  C.  C  A. 
190. 

Purpose  of  statute. —  This  Act  ''was 
passed  in  view  of  a  practice  which  had 
become  common  in  the  western  territories 
of  inclosing  large  areas  of  lands  of  the 
United  States  by  associations  of  cattle 
raisers,  who  were  mere  trespassers,  with- 
out shadow  of  title  to  such  lands,  and 
surrounding  them  by  barbed  wire  fences, 
by  which  persons  desiring  to  become 
settlers  upon  such  lands  were  driven  or 
frightened  away,  in  some  cases  by  threats 
or  violence.  The  law  was,  however,  never 
intended  to  operate  upon  persons  who 
had  taken  possession  under  a  bona  fide 
claim  or  color  of  title;  nor  was  it  in- 
tended that,  in  a  proceeding  to  abate  a 
fence  erected  in  good  faith,  the  legal 
validity  of  the  defendant's  title  to  the 
land  sikould  be  put  in  issue."     Cameron 
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f.  U.  S.,  (1893)  148  U.  S.  301,  13  S.  Ct. 
595,  37  U.  S.  (L.  ed.)  459;  U.  S.  r.  Pacific 
Live  Stock  Co.,  vD.  C.  Nev.  1910)  192 
Fed.  443;  U.  S.  v.  Rindge,  (S.  D.  Cal. 
1913)  208  Fed.  611.  See  also  U.  S.  v. 
Cleveland,  etc..  Cattle  Co.,  (C.  C.  Colo. 
1888)  33  Fed.  323. 

In  U.  S.  V.  Bernard,  (C.  C.  A.  9th  Cir. 
1913),  202  Fed.  728,  121  C.'C.  A.  190,  the 
court  said:  ''As  we  construe  that  act, 
it  was  its  purpose,  first,  to  render  illegal 
all  inclosures  of  public  lands;  and, 
second,  to  enlarge  the  equitable  jurisdic- 
tion of  the  Circuit  Courts  in  the  matter 
of  enjoining  such  inclosures,  and  to  ex- 
tend it  to  injunctions  against  maintaining 
fences  on  lands  other  than  the  public 
lands,  :with  the  effect  to  inclose  the  pub- 
lic lands;  also  to  confer  the  same  juris- 
diction upon  the  District  Courts.  Its 
effect  is  to  give  to  the  courts  of  the 
United  States  jurisdiction  in  equity  over 
such  a  case  as  the  case  at  bar,  and  it 
should  be  held^  that  the  jurisdiction  is 
as  broad  as  the  ordinary  jurisdiction  of 
courts  of  equity  in  the  classes  of  cases  in 
whi^h  injimotions  may  issue,  and  that 
it  comprehends  the  granting  of  fiiny  appro- 
priate relief  ordinarily  incidental  to  such 
a  suit,  such  as  an  accounting  and  the 
awarding  of  damages.'' 

The  obvious  intention  of  the  statute 
was  to  make  unlawful  any  exclusive  use 
and  occupancy  of  any  of  the  public  lands 
without  claim  or  color  of  title,  or  asserted 
right  under  the  land  laws,  whether  by  in- 
closing the  same  or  otherwise.  Bircher  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1909)  169  Fed. 
689,  96  C.  C.  A.  87. 

Effect  of  statute. —  Two  things  are  for- 
bidden by  this  Act:  "(1)  The  inclosure 
referred  to;  and  (2)  the  assertion  of  a 
right  to  the  exclusive  use  of  public  land 
without  right  or  color  of  right.  The 
actual  use,  as  distinguished  from  the  as- 
sertion of  the  right  to  use,  is  not  for- 
bidden. In  a  civil  proceeding  for  the 
violation  of  this  Act  there  is  no  penalty 
prescribed,  either  for  the  use  or  for  the 
assertion  of  the  right  to  use.  The  only 
judgment  which  can,  under  this  Act,  be 
rendered  in  a  civil  suit,  is  for  the  de- 
struction of  the  fence  and  an  injunction 
against  its  rebuilding."  U.  S.  v,  Douglas- 
Willan-Sartoris  Co.,  (1889)  3  Wyo.  287, 
22  Pac.  92. 

Application   of   statute. — ^After   a  sec- 
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tion  of  land  has  passed  to  the  state  under 
a  grant  to  the  state  for  the  support  of 
common  schools,  the  inclosure  maintained 
thereon  is  no  longer  unlawful  under  this 
Act,  because  the  lands  are  not  then  "  pub- 
lic/' and  the  statute  applies  only  to 
"  public  lands."  Hence  a  Dill  under  the 
Act  for  the  removal  of  such  inclosure 
will  be  dismissed.  U.  S.  v.  Elliott,  (C.  C. 
Utah  1896)    74  Fed.  92. 

Constraction. —  The  word  "  madCy"  as 
used  in  this  section,  has  a  more  compre- 
hensive meaning  than  the  words  "  con- 
structed" or  "erected."  A  person 
**  makes "  an  inclosure  so  long  as  he 
maintains  it,  and  therefore  the  statute 
is  violated  where  a  person  maintains  the 
inclosure  of  land  to  which  he  has  no 
claim,  color  of  title,  or  asserted  right,  and 
consequently  an  indictment  charging  such 
an  inclosure'  is  not  defective  for  failure 
to  allege  that,  at  the  time  the  inclosure 
was  constructed,  defendant  had  no  claim 
or  color  of  title  to  the  land  made  or 
acquired  in  good  faith,  or  a  right  thereto 
asserts  with  a  view  to  entry.  Bircher 
V.  U.  S.,  (C.  C.  A.  »th  Cir.  1909)  169 
Fed.  689,  96  C.  C.  A.  87. 

The  word  "  or "  preceding  the  words 
"  an  asserted  right "  should  be  "  nor,"  and 
then  the  statute  would  be  rendered  clear. 
It  would  then  read  "  no  claim  or  color  of 
title,"  etc.,  "nor  an  asserted  right." 
Lillis  V,  U.  S.,  (C.  C.  A.  9th  Cir.  1911) 
190  Fed.  630,  111  C.  C.  A.  362. 

Statute  general  in  terms. —  This  stat- 
ute is  general  in  its  terms  and  it  con- 
tains no  exceptions.  Where  the  defend- 
ants had  caused  an  inclosure  to  be* made 
which  embraced  within  its  limits  more 
than  two  hundred  thousand  acres  of  the 
public  domain  their  acts  are  within  the 
inhibitions  of  the  law,  and  the  defend- 
ants cannot  justify  the  erection  of  the 
fences  in  question  on  the  ground  that 
they  own  all  the  odd-numbered  sections 
in  two  specified  townships,  and  that  they 
were  engaged  in  building  two  large 
reservoirs  for  the  purpose  of  irrigating 
the  land  owned  by  them  and  much  other 
land  in  that  vicinity.  Camfield  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1896)  66  Fed.  101,  32 
U.  S.  App.  42,  13  C.  C.  A.  359,  afHrmed 
(1897)  167  U.  S.  518,  17  S.  Ct.  864,  42 
U.  S.   (L.  ed.)   260. 

What  is  inclosure. — Where  defendant 
constructed  a  fence  inclosing  public 
lands  in  violation  of  this  Act,  evidence 
that  he  took  advantage  of  a  lake  to  make 
a  part  of  his  inclosure,  and  that,  though 
the  fence  extended  into  the  lake,  cattle 
could  get  around  the  ends  thereof  at 
periods  of  low  water,  and  that  there  was 
a  gap  of  three-quarters  of  a  mile  across 
an  impassable  cafion,  was  insufficient  to 
establish  that  the  inclosure  was  not  com- 
plete. Thomas  r.  U.  S.,  (C.  C.  A.  9th 
Cir.  1906)  136  Fed.  159,  69  C.  C.  A. 
167. 
A  settler  upon  public  land  in  advance 


of  surveys  who  incloses  no  greater  area 
than  the  land  laws  permit  him  to  enter 
is  not  a  trespasser,  nor  is  his  inclosure 
unlawful,  as  this  Act  was  not  intended 
to  prevent  actual  bona  fide  settlers  from 
occupying  and  inclosing  an  entryman'a 
proportion  of  the  public  lands.  Mc- 
Allister V.  Okanogan  County,  (1909)  61 
Wash.  647,  100  Pac.  146,  24  L.  R.  A. 
(N.  S.)   764. 

Defendant  owned  a  tract  of  6,000  acrea 
of  grazing  land  with  a  mountain  range 
to  the  east  and  north  of  it.  He  built  a 
fence  from  the  range  on  the  east,  west- 
ward to  the  south  of  his  land,  and  then 
northwestward  to  the  north  range,  in- 
closing between  such  fence  and  the 
mountains  his  own  land  and  also  public 
lands,  which  he  used  for  a  pasture. 
There  were  two  breaks  in  the  fence 
through  which,  as  well  as  over  the  moun- 
tains, trails  led  into  the  pasture,  but  for 
practical  purposes  the  fence  and  moun- 
tains prevented  defendant's  stock  from 
straying  out  and  other  stock  from  com- 
ing in.  It  was  held  that  such  fence  did 
not  constitute  an  unlawful  inclosure  of 
public  lands.  U.  S.  v.  Johnston,  (N.  D. 
Cal.  1908)    172  Fed.  636. 

Where  defendant  constructed  a  fence, 
inclosing  public  lands  in  violation  of  this 
Act,  it  IS  no  defense  that  only  a  part  of 
the  fence  forming  the  inclosure  belonged 
to  him,  if,  by  joining  his  fence  to  the 
fence  constructed  by  others,  he  availed 
himself  of  the  latter  to  make  a  complete 
inclosure.  Thomas  r.  U.  S.,  (C.  C.  A. 
9th  Cir.  1905)  136  Fed.  159,  69  C  C.  A. 
157. 

Intent. — In  Golconda  Cattle  Co.  f.  U.  S. 
(C.  C.  A.  9th  Cir.  1912)  201  Fed.  281, 
119  C.  C.  A.  519,  affirming  (D.  G.  Nev. 
1912)  196  Fed.  240,  the  court  held,  fol- 
lotoing  Homer  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1911)  185  Fed.  741,  108  C.  C.  A. 
79,  that  the  question  of  the  intent  with 
which  the  fencing  was  done  could  not  be 
considered  by  the  court.  But  on  a  re- 
hearing, this  decision  was  reversed,  (C. 
C.  A.  9th  Cir.  1914)  214  Fed.  903,  131 
C.  C.  A.  199.  The  court  said:  "A  recon- 
sideration of  that  question  [  intent  1  satis- 
fies us  that  this  court  held  the  reverse  in 
the  cases  of  Potts  v.  U.  S.,  [C.  C.  A.  9th 
Cir.  1902]  114  Fed.  52,  61  C.  C.  A.  678, 
and  Hanley  v.  U.  S.,  [C.  C.  A.  9th  Cir. 
1911]  186  Fed.  711,  108  C.  C.  A.  581, 
and  that  the  Supreme  Court  so  held  in 
the  case  of  Camfield  t'.  U.  S.,  [1897]  167 
U.  S.  [618],  528,  17  S.  Ct.  864,  42  U.  S. 
(L.  ed.)   260,  [263]." 

Completeness  of  inclosure. —  In  Gol- 
conda Cattle  Co.  V.  U.  S.,  (C.  C.  A.  9th 
Cir.  1914)  214  Fed.  903,  131  C.  C.  A. 
199^,  reversing  on  this  point  (C.  C.  A. 
9th  Cir.  1912)  201  Fed.  281,  119  C.  C.  A. 
519,  which  affirmed  (D.  C.  Nev.  1912) 
196  Fed.  240,  it  appeared  that  various 
openings  were  left  in  a  fence  inclosure, 
at  points  most  frequently  uaed  by  cattle 
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and  other  axumals  in  their  passage  to 
and  from  the  grazing  lands  of  the  United 
States  and  at  points  at  which  the  public 
highways  entered  and  left  the  land.  The 
court  reversing  its  former  decision  held 
that  as  such  fence  was  not  constructed 
with  intent  to  inclose  any  government 
land^  or  to  exdtide  the  public  from  enter- 
ing the  public  domain,  but  was  for  the 
bona  fide  protection  of  lands  planted  to 
agricultural  crops  in  connection  with 
stock  business,  and  as  the  openings  in 
view  of  the  situation  and  condition  of  the 
lands  of  the  government  as  disclosed  by 
the  evidence  admitted  of  reasonable  access 
by  the  public  to  the  public  domain,  the 
fence  in  question  could  not  properly  be 
held  to  unla'WfuUy  enclose  the  lands  of 
the  United  States. 

The  indosure  and  occupancy  of  lands 
in  an  odd-numbered  section^  and  within 
the  limits  of  a  grant  to  a  railroad  com- 
pany, where  the  entry  was  made  after  the 
same  had  been  withdrawn  from  sale  or 
entry,  and  before  completion  of  the  rail- 
road, or  any  declaration  of  forfeiture  of 
the  grant,  by  a  person  who,  in  good  faith, 
intended  to  acquire  title  to  it  by  purchase 
from  the  railroad  company,  is  not  made 
unlawful  by  this  Act.  U.  S.  t?.  Osborn, 
(G.  C.  Wash.  1890)  44  Fed.  29.  See  also 
U.  S.  V.  Brandestein,  (N.  D.  Cal.  1887)  32 
Fed.  738. 

Fence  entirely  on  owner's  land. —  The 
fact  that  the  alleged  unlawful  indosure 
stands  entirdy  upon  the  land  of  the  owner 
is  no  defense  to  the  prosecution,  where 
such  fence  inclosed  a  portion  of  the  pub- 
lic land  of  the  United  States  so  as  to  ex- 
dude  the  public  from  free  access  thereto. 
U.  S.  V.  Buford,  (1892)  8  Utah  173,  30 
Pac.  433,  dismiMcd  (1893)  154  U.  S.  496, 
14  S.  Ct.  1143,  38  U.  S.  (L.  ed.)    1080. 

But  in  U.  S.  V,  Douglas-Willan-Sartoris 
Co.,  (1889)  3  Wyo.  287,  22  Pac.  92,  it  was 
held  that  this  statute,  in  so  far  as  it  au- 
thorizes the  destruction  of  a  fence  located 
entirely  on  the  locator's  land,  is  uncon- 
stitutional and  void,  and  that  the  Act, 
although  apparently  prohibiting  such  a 
fence  under  some  circumstances,  was  not 
intended  to  do  so. 

Impounding  cattle  turned  into  unlawful 
indosure. —  Persons  who  have  constructed 
an  indosure  which  is  prohibited  by  this 
section  have  no  right  to  impound  cattle 
which  have  been  turned  into  such  in- 
elosure  by  the  owners.    Tavlor  v.  Buford, 

(1892)  8  Utah  113,  29  Pac' 880,  dismissed 

(1893)  154  U.  S.  496,  14  S.  Ct.  1143,  38 
U.  S.  (L.  ed.)  1080. 

By  unlawfnlly  inclosing  government 
lands  with  his  own,  one  acquires  no  right 
to  the  exclusive  possession  of  such  govern- 
ment lands;  nor  can  he,  by  the  indosure, 
deprive  others  from  peaceably  turning  cat- 
tle thereon.  Clemmons  i7.  Gillette,  (1905) 
33  Mont.  321,  83  Pac.  879,  114  A.  S.  B. 
814;  Hardman  v.  King,  (1906)   14  Wyo, 


503,  85  Pac.  382.  See  also  Lingle  v, 
Snyder,  (C.  C.  A.  8th  Cir.  1908)  160  Fed. 
627,  87  C.  C.  A.  529;  Homer  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1911)  185  Fed.  741, 
108  C.  C.  A.  79;  Hanley  t?.  U.  S.,  (C.  C.  A. 
9th  Cir.  1911)  186  Fed.  711,  108  C.  C.  A. 
681. 

A  person  inclosing  a  section  of  land  of 
the  public  domain  for  the  purpose  of  pas- 
turing his  stock  thereon  has  no  right  to 
recover  damages  for  the  pasturing  of  the 
land  by  another  and  the  consequential  in- 
jury resulting  from  his  being  compelled 
to  allow  his  stock  to  run  at  large  on  the 
common  range;  the  title  to  the  land  being 
in  the  federal  government,  and  it  alone 
having  a  right  to  sue  for  an  injury  to  it. 
Clemmons  v,  Gillette,  (1905)  33  Mont. 
321,  83  Pac.  879,  114  A.  S.  R.  814. 

Where  cattle  were  pastured  on  an  in- 
closed portion  of  the  public  domain,  in 
violation  of  this  section,  a  note  given  in 
payment  therefor  was  based  on  an  illegal 
consideration,  and  was  therefore  unen- 
forceable, though  purporting  to  have  been 
for  expenses  incurred  for  the  service  of 
cowboys  in  connection  therewith.  Tandy 
!?.  Elmore-Cooper  Live  Stock  Commission 
Co.,  (1905)  113  Mo.  App.  409,  87  S.  W. 
614. 

Suffldency  of  occupancy  and  adverse 
possession. — The  fact  that  a  party  has 
pastured  public  lands  of  the  United  States 
without  a  claim  of  title,  or  connecting 
himself  therewith  under  any  of  the  pos- 
sessory acts,  will  not  give  a  legal  or  equi- 
table righit  to  the  pasture  grown  thereon. 
Such  an  occupancy  is  within  the  meaning 
of  this  statute  providing  that  the  asser- 
tion of  a  right  to  the  exclusive  use  and 
occupancy  of  any  part  of  the  public  lands 
of  the  United  States  without  claim,  color 
of  title,  or  asserted  right,  is  unlawful  and 
prohibited.  McGinnis  v.  Friedman, 
(1888)   2  Idaho  393,  17  Pac.  635. 

Color  of  title. —  Lands  held  under  color 
of  title  and  in  good  faith  are  not  aifected 
by  this  section.  Thus  where  lands  consid- 
ered to  be  a  part  of  a  Mexican  Community 
Grant  were  subsequently  determined  by 
the  Court  of  Private  Land  Claims  to  be 
outside  the  grant,  the  fact  that  the  per- 
sons claiming  those  lands  under  the  grant 
continued  to  occupy  them  was  held  not  lo 
bring  them  within  the  provision  of  this 
section,  it  appearing  that  notwithstanding 
the  decree  of  the  court  there  was  still 
color  of  title  in  those  persons.  Smith  v. 
Sandusky  Third  Nat.  Exch.  Bank,  (1917) 
244  U.  S.  184,  37  S.  Ct.  516,  61  U.  S. 
(L.  ed.)  1071,  affirming  (1915)  20  N.  M. 
264,  148  Pac.  512,  following  Cameron  v. 
U.  S.,  (1893)  148  U,  S.  301,  13  S.  Ct. 
595,  37  U.  S.  (L.  ed.)  459. 

One  who  has  acquired  lands  by  purchase 
and  who  has  asserted  right  thereto  and 
been  in  possession  thereof  for  upwards  of 
twenty  years  has  a  daim  made  in  good 
faith  and  under  color  of  title  and  may 
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maintain  forcible  detainer  against  tree- 
pa88ers.  Ridpath  t\  Denee,  (1915)  85 
Wash.  322,  148  Pac.  15.  8o  one  who  has 
establiRhed  a  home  and  settlement  upon 
an  allotment  of  lands  made  by  the  com- 
missioners of  a  grant  but  which  is  outside 
the  limits  of  the  grant  as  confirmed  by 
the  court  of  private  land  claims,  and.  who 
has  dealt  with  said  lands  as  though  in- 
vested with  the  legal  title  to  the  same, 
and  against  whom  no  action  to  dispossess 
was  ever  taken  by  the  United  States,  has 
a  claim  or  color  of  title  made  or.  acquired 
in  good  faith  within  the  spirit  of  the  stat- 
ute. Sandusky  Third  Nat.  Kxch.  Bank  v. 
Smith,  (1915)  20  N.  M.  264,  148  Pac. 
512. 

One  who  has  been  in  possession  of  lands 
under  sanction  of  a  judicial  decree  for 
twenty-five  years  has  a  claim  made  in 
good  faith  and  under  color  of  title,  and  is 
entitled  to  recover  in  ejectment  against 
trespassers.  Los  Angeles  Farming,  etc., 
Co.  r.  Hoff,  (Cal.  1893)  34  Pac.  618,  fol- 
lowing Cameron  t\  U.  8.,  (1893)  148 
U.  S.  301,  13  S.  Ct.  595,  37  U.  S.  (L.  ed.) 
459. 

Entry  upon  claimed  lands  not  author- 
ized.— Tliis  statute  by  forbidding  the  fenc- 
ing of  public  lands  does  not  authorize  an 
entry  upon  inclosed  and  improved  land. 
Tidwell  V.  Chiricahua  Cattle  Co.,  (1898) 
5  Ariz.  352,  53  Pac.  192;  Laurendeau  v. 
Fugelli,  (1889)  1  Wash.  559,  21  Pac.  29; 
Laurendeau  r.  Fugelli,  (1893)  5  Wash. 
632,  32  Pac.  465. 

Homestead  entry  notwithstanding  un- 
lawful inclosure. — A  person  who  has 
shown  no  capacity  in  himself  to  acquire 
the  government  title  to  the  lands,  nor  any 
effort  or  intention  to  do  so,  stands  in  the 
position  of  a  mere  trespasser  upon  the 
public  domain,  and  cannot,  by  an  inclos- 
ure erected  and  maintained  contrary  to 
the  provision  of  this  Act,  prevent  a 
homestead  entry  of  land  by  a  citizen  of 
the  United  States  who  goes  peaceably 
upon  a  portion  of  the  tract  and  in  other 
respects  complies  with  the  law.  Kitts  i?. 
Austin,  (1890)  83  Cal.  167,  23  Pac  290; 
Haven  t\  Haws,  (1883)  63  Cal.  614; 
Whittaker  r.  Pendola,  (1889)  78  Cal.  296, 
20  Pac.  680.  See  also  Caldwell  t\  Bush, 
(1896)   6  Wyo.  342,  45  Pac.  488. 

That  inclosure  is  unlawful,  good  defense 
to  suit  for  pasturage. —  In  a  suit  to  re- 
cover compensation  for  the  pasturage  of 
cattle  under  a  contract  which  is  alleged 
by  the  plaintiffs  to  provide  for  the  de- 
fendant's turning  his  cattle  into  the  one 
hundred  and  seventy -five  thousand  a^re 
pasture  of  the  plaintiffs,  to  be  kept  and 
cared  for,  and  held  by  the  plaintiffs 
therein,  and  which  pasture,  it  is  alleged, 
is  inclosed  by  a  post  and  wire  fence,  para- 
graphs of  the  answer  which  state  that 
this  inclsoure  is  maintained  upon  govern- 
ment land,  to  which  the  plaintiffs  have  no 
right  or  title,  and  whiqji  allege  that  they 


are  holding  exclusive  possession  of  such 
land  for  rental  and  speculation,  to  the 
exclusion  of  the  defendant  and  other  per- 
sons, thereby  requiring  the  defmdant  to 
pay  for  the  use  thereof,  and  that  the 
plaintiff's  said  pasture  is  an  unlawful  in- 
closure of  public  lands,  in  violation  of 
the  provisions  of  the  Act  of  Congress  of 
Feb.  25,  1886,  state  a  good  defense,  and  it 
is  error  to'  sustain  a  demurrer  thereto. 
Garst  r.  Love,  (1898)  7  Okla.  666,  55 
Pac.  19. 

No  beneficial  posaesiion  prior  to  sunrey. 
—  It  seems  that  an  occupant  is  excluded 
by  this  Act  from  the  beneficial  use  and 
enjoyment  of  unsurveyed  lands,  because 
prior  to  the  survey  it  is  all  a  part  of  the 
public  domain.  State  t?.  Central  Pac.  R, 
Co.,  (1890)   21  Nev.  94,  25  Pac.  442. 

A  criminal  intent  in  erecting  an  inclos- 
ure made  imlawful  by  this  statute  is  un- 
necessary. It  is  only  necessary,  in  order 
to  complete  the  crime,  that  the  act  which 
the  law  declares  to  be  a  crime  shall 
have  been  intentionally  done.  U.  S.  r. 
Buford,  (1892)  8  Utah  173,  30  Pac.  433, 
dUnUsaed  (1893)  154  U.  S.  496,  14  S.  Ct 
1143,  38  U.  S.  (L.  ed.)   1080. 

Indictment. — W^here  an  indictment 
charged  that  defendant  unlawfully,  etc., 
maintained  and  controlled  an  inclosure  of 
the  public  lands  of  the  United  States  sit- 
uated, etc.,  and  that  such  inclosure  con- 
sisted of  posts  and  wire  fences,  it  suffi- 
ciently alleged  that  the  lands  described 
were  surrounded  by  posts  and  wire  fencses, 
and  was  not  demurrable  for  failure  to 
charge  that  the  fences  were  connected  with 
natural  barriers,  so  as  to  surround  the 
land,  etc.  Simpson  v.  U.  S.,  (CCA,  8th 
Cir.  1911)  184  Fed.  817,  107  C  C  A.  89. 
See  also  Krause  v.  U.  S.,  (C  C  A.  8th 
Cir.  1906)   147  Fed.  442,  78  C  C  A.  642. 

Indictment  must  negative  exceptions 
permitting  inclosure. — ^Where  a  statute  de- 
clares an  act  done  in  the  absence  of  cer- 
tain circumstances  to  be  a  crime,  an  in- 
dictment charging  the  commission  of  such 
a  crime  must  negative  the  existence  of 
such  circumstances,  and  so  an  indictment 
under  this  Act  for  unlawfully  inclosing  a 
portion  of  the  public  lands  must  show 
that  the  defendant  is  not  within  any  of 
the  exceptions  permitting  sueli  inclosure. 
U.  S.  V.  Felderward,  (C.  C  Ore.  1888)  36 
Fed.  490,  Contra,  U.  S.  r.  Cook,  (S.  D. 
Cal.  1888)  36  Fed.  896. 

Indictment  in  language  of  statute. — An 
indictment  is  fatally  defective  which  does 
not  charge  that  at  the  time  the  alleged 
unlawful  inclosure  was  made  or  erected 
the  defendants  and  other  persons  who  con- 
structed the  same  had  no  claim  or  color 
of  title  to  any  of  the  public  lands  in- 
closed, "  made  or  acquired  in  good  faith, 
or  an  asserted  right  thereto  by  or  under 
claim,  made  in  good  faith,  with  a  view 
to  entry  thereof  at  the  proper  land  ofllce 
under  the  general  laws  id  tli^   United 


PUBLIC  LANDS 


821 


States/'  U.  S.  r.  Churchill,  (N.  D.  CaL 
1900)    101  Fed.  443. 

ETidence. —  On  the  trial  of  an  indict- 
ment for  inclofiing  and  asserting  an  ex- 
clusive right  to  public  land  without  claim 
or  color  of  title,  acts,  conduct,  and  state- 
ments of  defendants  tending  to  show  the 
assertion  of  a  right  to  exclude  the  gen- 
eral public  or  others  from  the  lands  de- 
scribed are  competent  evidence.  Krause 
17.  U.  S.,  (C.  C.  A.  8th  Cir.  1906)  147  Fed. 
442,  78  C.  C.  A.  642. 

On  the  trial  of  a  defendant  charged 
with  maintaining  an  unlawful  inclosure 
of  public  lands,  a  deed  from  a  railroad 
company  to  defendant  for  unsurveyed  pub- 
lic lands,  described  by  section  and  sub- 
division as  though  surveyed,  is  inadmis- 


sible to  show  color  of  title,  since  it  creates 
no  right  to  any  particular  land.  Car- 
roll V.  U.  S.,  (C.  C.  A.  9th  Cir.  1907)  154 
Fed.  425,  83  C.  C.  A.  245. 

Verdict. — On  the  trial  of  an  indictment 
for  violation  of  this  section,  containing 
tlu'€?e  counts,  the  first  charging  the  unlaw- 
ful erection  and  construction  of  an  inclos- 
ure of  certain  public  lands,  the  second  tlie 
unlawful  maintenance  and  control  of  such 
inclosure,  and  the  third  the  unlawful  pre- 
vention and  obstruction  of  free  passage 
over  said  lands  by  means  of  fencing  and 
inclosing  the  same,  a  verdict  of  not  guilty 
on  the  ftrst  and  third  counts  is  not  incon- 
sistent with  one  of  guilty  on  the  second. 
CarroU  f.  U.  S.,  (C.  C.  A.  9th  Cir.  1907) 
154  Fed.  425,  83  C.  C.  A.  245. 


Sec.  2.  [Suits  for  violation  of  preceding  section  —  jurisdiction  and 

procedure.]  That  it  shall  be  the  duty  of  the  district  attorney  of  the  United 
States  for  the  proper  district,  on  affidavit  filed  with  him  by  any  citizen  of 
the  United  States  that  section  one  of  this  act  is  being  violated  showing  a 
description  of  the  land  inclosed  with  reasonable  certainty,  not  necessarily 
by  metes  and  bounds  nor  by  Governmental  sub-divisions  of  surveyed  lands, 
but  only  so  that  the  inclosure  may  be  identified,  and  the  persons  guilty  of 
the  violation  as  nearly  as  may  be,  and  by  description,  if  the  name  cannot 
on  reasonable  inquiry  be  ascertained,  to  institute  a  civil  surt  in  the  proper 
United  States  district  or  circuit  court,  or  territorial  district  court,  in  the 
name  of  the  United  States,  and  against  the  parties  named  or  described 
who  shall  be  in  charge  of  or  controlling  the  inclosure  complained  of  as 
defendants ;  and  jurisdiction  is  also  hereby  conferred  on  any  United  States 
district  or  circuit  court  or  territorial  district  court  having  jurisdiction  over 
the  locality  where  the  land  inclosed,  or  any  part  thereof,  shall  be  situated, 
to  hear  and  deterndne  proceedings  in  equity,  by  writ  of  injunction,  to 
restrain  violations  of  the  provisions  of  this  act;  and  it  shall  be  sufficient' 
to  give  the  court  jurisdiction  if  service'  of  original  process  be  had  in  any 
civil  proceeding  on  any  agent  or  employee  having  charge  or  control  of  the 
inclosure;  and  any  suit  brought  under  the  provisions  of  this  section  shall 
have  precedence  for  hearing  and  trial  over  other  cases  on  the  civil  docket 
of  the  court,  and  shall  be  tried  and  determined  at  the  earliest  practicable 
day.  In  any  case  if  the  inclosure  shall  be  found  to  be  unlawful,  the  court 
shall  make  the  proper  order,  judgment,  or  decree  for  the  destruction  of 
the  inclosure,  in  a  summary  way,  unless  the  inclosure  shall  be  removed 
by  the  defendant  within  five  days  after  the  order  of  the  court.  [23  Stat.  L, 
32L] 

By  the  Judicial  Code  of  March  3,  1911,  ch.  13,  i  289-291,  the  circuit  courts  were 
abolished  and  their  powers  and  duties  conferred  on  the  district  courts.    See  Judiciary. 


Appellate  jttriadktioii  of  decree  for  re- 
moTal  of  fences. — The  Supreme  Court  of 
the  United  States  has  no  jurisdiction  of 
an  appeal  from  a  decree  rendered  by  a 
United  states  court,  or  the  Supreme  Court 
of  a  territory,  directing  the  removal  of  a 
fence  and  inclosure,  and  in  default  of  such 
removal  decreeing  that  the  fence  shall  be 
destroyed  by  the  marshal  of  the  district. 


The  allegation  supported  by  affidavits  that 
the  value  of  the  property  is  more  than  five 
thousand  dollars  does  not  bring  the  case 
within  the  jurisdiction  of  the  Supreme 
Court.  Cameron  i;.  U.  S.,  (1892)  146 
U.  S.  633.  13  S.  Ct.  184,  36  U.  S.  (L.  ed.) 
1077;  Abadie  v.  U.  S.,  (1893)  149  U.  S. 
261,  13  S.  Ct.  836,  37  U.  S.  (L!  ed.)  726. 
Admissibility  in  evidence  of  copy  of  lost 
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record. —  In  an  action  under  this  statute, 
a  book  prepared  under  the  direction  of  the 
commis&ioner  of  the  general  land  office  as 
a  substitute  for  an  original  track  book  de- 
stroyed by  Are,  and  which  was  trans- 
mitted by  him  in  the  regular  course  of 
his  official  duty  to  the  register  and  re- 
ceiver of  the  local  land  office  for  use  in 
disposing  of  public  lands  in  that  district, 
is  prima  facie  evidence  that  the  lands 
therein  shown  to  be  public  were  in  fact 
such,  and  it  was  not  necessary  to  attach 
to  the  book  a  certificate  of  its  correctness 
in  order  to  justify  its  use  by  the  officers 
of  the  local  land  office,  and  to  make  it 
admissible  in  evidence  as  an  official  book. 
Jesse  D.  Carr  Land,  etc.,  Co.  v.  U.  S.,  (C. 
C.  A.  9th  Cir.  1902)  118  Fed.  821,  55  C. 
C.  A.  433. 

Findingi  of  lower  court  on  queitioni  of 
fact. — WTiere  on  appeal  from  a  decree  of 
the  Circuit  Court  of  Oregon  that  a  por- 
tion of  a  fence  used  in  making  an  inclos- 
ure  situate  in  California  shall  be  de- 
stroyed, the  plaintiff  insists  that  the  evi- 
dence shows  that  the  fence  described  in 


the  bill  formed,  in  oonnection  with  a  divi- 
sion fence  not  referred  to  therein,  two 
separate  inclosures,  one  of  which  is  wholly 
within  the  state  of  California,  the  ques- 
tion whether  the  land  described  in  the  bill 
was  so  fenced  as  to  constitute  two  separate 
inclosures,  or  only  one  general  inclosure, 
which,  for  the  convenience  of  the  plaintifT 
in  separating  stock,  was  divided  by  a  fence 
having  gates  and  openings  therein,  is  one 
of  fact,  and  the  Circuit  Court  of  Appeals 
cannot  say  from  the  evidence  appearing 
in  the  record  that  the  court  below  erred 
in  finding  that  there  was  only  one  incloft- 
ure  which  included  all  the  land  described 
in  tJie  bill.  Jesse  D.  Carr  Land,  etc.,  Co. 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1902)  118  Fed. 
821,  66  C.  C.  A.  433. 

Suit  to  abate  fences. — ^This  section  ap- 
plies to  the  inclosure  and  appropriation 
to  private  use  of  such  lands  by  fences 
built  on  other  lands,  and  the  government 
may  maintain  a  suit  thereunder  to  abate 
such  fences.  Cardwell  v,  U.  S.,  (C.  C.  A. 
9th  Cir.  1906)  136  Fed.  693,  69  C.  C.  A. 
367. 


Sec.  3.  [Obstraction  of  settlements  on,  and  transit  over,  public  lands.] 

That  no  person,  by  force,  threats,  intimidation,  or  by  any  fencing  or  inclos- 
ing, or  any  other  unlawful  means,  shall  prevent  or  obstruct,  or  shall  com- 
bine and  confederate  with  others  to  prevent  or  obstruct,  any  person  from 
peaceably  entering  upon  or  establishing  a  settlement  or  residence  on  any 
tract  of  public  land  subject  to  settlement  or  entry  under  the  public  land 
laws  of  the  United  States,  or  shall  prevent  or  obstruct  free  passage  or 
transit  over  or  through  the  public  lands :  Provided,  This  section  shall  not 
be  held  to  affect  the  right  or  title  of  persons,  who  have  gone  upon,  improved 
or  occupied  said  lands  under  the  land  laws  of  the  United  States,  claiming 
title  thereto,  in  good  faith.     [23  Stat,  L.  322,1 


Conitruction  in  general. —  ''This  stat- 
ute has  been  construed  to  prohibit  every 
method  that  works  a  practical  denial  of 
access  to  and  passage  over  the  public 
lands.  The  offending  person  is  held  to 
have  intended  the  natural  consequences  of 
his  acts.  Some  thought  at  first  that,  not- 
withstanding the  statute,  they  might  ac- 
complish the  result  prohibited  by  erecting 
fences  on  their  own  land  not  physically 
touching  the  public  domain,  and  that  any 
obstruction  was  an  allowable  incident  of 
the  exercise  of  a  private  right.  But  the 
Supreme  Court  said  in  Camfield  r.  U.  S., 
[1897]  167  U.  S.  518,  525,  17  S.  Ct.  864, 
867,  42  U.  S.  <L.  ed.)  260  [262]:  *  If 
the  act  be  construed  as  applying  only  to 
fences  actually  erected  upon  public  lands, 
it  was  manifestly  unnect^ssary,  since  the 
government  as  an  ordinary  proprietor 
would  have  the  right  to  prosecute  for  such 
a  trespass.  It  is  only  by  treating  it  as 
prohibiting  all  *'  inclosures "  of  public 
lands,  by  whatever  means,  that  the  act 
becomes  of  any  avail.'     Nor  can  the  ob- 


struction or  inclosure  be  lawfully  secured 
by  connecting  with  the  fences  of  other 
persons,  or  by  taking-  advantage  of  nat- 
ural obstacle^  as  by  fencing  to  precipitous 
bluffs  or  ravines,  or  to  bodies  of  water, 
thickets,  etc.  Thomas  i7.  U.  S.,  [C.  C.  A. 
i>th  Cir.  1905]  69  C.  C.  A.  157,  136  Fed. 
159;  Hanley  t?.  U.  S.,  [C.  C.  A.  9th  Cir. 
1911]  108  C.  C.  A.  381,  186  Fed.  711; 
Lillis  t\  U.  S.,  [C.  C.  A.  9th  Cir.  1911] 
111  C.  C.  A.  362,  190  Fed.  530;  Stoddard 
f.  U.  S.,  [C.  C.  A.  8th  Cir.  1914]  214  Fed. 
566,  [131  C.  C.  A.  18].  In  the  recent 
Stoddard  Case  it  was  argued  that  section 
3  of  the  statute  prohibit^  the  obstruction 
of  free  passage  or  transit  over  public 
lands  of  persons  only,  not  of  stock.  We 
held  otherwise,  saying :  ^  It  is  a  well- 
known  fact  that  the  free  herding  and  grac- 
ing of  cattle  on  the  public  lands  is  a  legit- 
imate use  to  which  they  may  be  put,  and 
we  think  Congress  must  have  had  the 
preservation  and  protection  of  this  use  in 
mind  in  the  enactment  under  considera- 
tion.'   This  case  iUustrates  the  oonflict  be- 
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tween  the  rights  of  private  property  and 
the  public  welfare  under  exceptional  con- 
ditions. It  is  difficult  to  say  that  a  man 
may  not  incloee  hia  own  land,  regardless 
of  the  effect  upon  others;  but  the  Cam- 
field  Case,  supra,  has  been  recognized  as 
sustaining  the  doctrine  that  'wholesome 
legislation '  may  be  constitutionally  en- 
acted, though  it  lessens  in  a  moderate  de- 
gree what  are  frequently  r^arded  as  ab- 
solute rights  of  private  property.  Inter- 
state Oonsol.  St.  H.  Co.  V.  Massachusetts, 
[1907]  207  U.  S.  79,  87,  28  S.  Ct.  26,  52, 
U.  S.  (L.  ed.)  Ill,  [116],  12  Ann.  Cas. 
555.  This  large  body  of  land,  with  the 
odd-numbered  sections  of  the  company  and 
the  even-numbered  sections  of  the  public 
domain  located  alternately  like  the 
squares  of  a  checker-board,  remains  open 
as  nature  left  it.  Its  appearance  is  that 
of  a  common,  and  the  company  is  so  us- 
ing the  contained  public  portions.  In  such 
use  it  makes  no  distinction  between  them 
and  its  own  holdings.  It  has  not  at- 
tempted physically  to  separate  the  latter 
for  exclusive  private  use.  It  admits  that 
Mackay  had  the  right  in  common  with 
the  public  to  pass  over  the  public  lands. 
But  the  right  admitted  is  a  theoretical 
one,  without  utility,  because  practicallv  it 
is  denied  except  on  terms  it  prescribes. 
Contrary  to  the  prevailing  rule  of  con- 
struction, it  seeks  to  cast  upon  the  govern- 
ment and  its  licensees  all  the  disadvan* 
tages  of  the  interlocking  arrangement  of 
the  odd  and  even  r-..mbered  sections  be- 
cause the  grant  in  aid  of  the  railroad 
took  that  peculiar  form.  It  could  have 
law^fully  fenced  its  own  obstructing  access 
to  the  public  lands.  That  would  have  les- 
sened the  value  of  the  entire  tract  as  a 
great  gracing  pasture,  but  it  cannot  secure 
for  itself  that  value,  which  includes  as  an 
element  the  exclusive  use  of  the  public 
lands,  by  warnings  and  actions  in  tres- 
pass.*' Mackay  v.  Uinta  Development  Co., 
(C.  C.  A.  8th  Cir.  1914)  219  Fed.  116, 
136  C.  C.  A.  18. 

Applicabitity  to  persons  only. —  In  Stod- 
dard V.  U.  S.,  (C.  C.  A.  8th  Cir.  1914) 
214  Fed.  566,  131  C.  C.  A.  18,  it  appeared 
that  the  defendant  had  enclosed  certcun 
lands  with  a  barbed- wire  fence.  It  was 
insisted  that  section  3  when  properly  con- 
strued does  not  forbid  the  obstruction  of 
free  passage  or  transit  over  or  through 
the  public  lands  of  stock,  but  that  the 
obstruction  referred  to  is  the  obstruction 
of  free  passage  or  transit  over  the  public 
lands  of  persons  <Mily.  This  contention 
was  overruled.  The  court  said:  ''That 
argument  rests  on  this:  That  a  clause  in 
the  forepart  of  section  3  provides  against 
preventing  or  obstructing  *  any  person 
from  peaceably  entering  upon  or  estab- 
lishing a  settlement'  etc.,  therefore  that 
the  later  clause  '  or  shall  prevent  or  ob- 
struct free  passage  or  transit  over  or 
through   the  public   lands'   must    relate 


back  to  the  word  '  person '  and  be  treated 
as  if  it  read  in  this  way,  'or  shall  pre- 
vent or  obstruct  free  passage  or  transit  of 
any  person  *  throu^  the  public  lands,  etc. 
We  think  this  is  a  forced  and  unwarrant- 
able construction  of  the  language  em- 
ployed. The  act,  in  our  opinion,  was  in- 
tended to  prevent  the  obstruction  of  free 
passage  or  transit  for  any  and  all  imlaw- 
ful  purposes  over  public  lands.  It  is  a 
well-known  fact  that  the  free  herding  and 
grazing  of  cattle  on  the  public  lands  is  a 
legitimate  use  to  which  they  may  be  put 
and  we  think  Congress  must  have  had  the 
preservation  and  protection  of  this  use  in 
mind  in  the  enactment  under  considera- 
tion. It  is  also  argued  that  as  the  de- 
fendant built  his  fence  on  his  own  land, 
and  not  upon  land  bel(Miging  to  the  gov- 
ernment, he  did  no  more  than  he  had  the 
lawful  right  to  do  with  his  own.  This  ar- 
gument is  fully  answered  by  the  case  of 
Camfield  v.  U.  S.,  [1897]  167  U.  S.  618, 
17  8.  Ct.  864,  42  U.  8.  (L.  ed.)  260.  See 
also  Golconda  Cattle  Co.  v,  U.  S.,  [C.  C. 
A.  9th  Cir.  1912]  119  C.  C.  A.  519,  201 
Fed.  281." 

Public  land  "subject  to  settlement  or 
entry"  does  not  Include  land  which  has 
been  entered  at  the  land  office  and  for 
which  a  certificate  of  entry  has  been  ob- 
tained. U.  S.  V.  Buchanan,  (1914)  232 
U.  8.  72,  34  S.  Ct.  237,  68  U.  S.  (L.  ed.) 
611,  wherein  the  facts  showed  that  the  de- 
fendant was  indicted  for  violating  the  act 
**to  prevent  unlawful  occupancy  of  the 
public  land"  by  obstructing  heirs  of  a 
homesteader  from  peaceably  entering  on 
the  homsteaded  lana,  and  it  was  held  that 
a  demurrer  to  the  indictment  was  properly 
sustained,  the  court  saying:  "The  stat- 
ute, under  which  the  defendant  was  in- 
dicted, makes  it  unlawful  to  prevent  '  any 
person  from  peaceably  entering  upon  or 
establishing  a  settlement  or  residence  on 
public  land,  subject  to  settlement  or  en- 
try.' The  indictment  charges  that  the 
defendant  prevented  the  heirs  of  the  home- 
steader *  from  entering  upon  and  estab- 
lishing a  settlement  and  residence  on 
homesteaded  lands  of  the  United  States 
subject  to  settlement  and  entry.'  Tliis 
difference  between  the  language  of  the 
statute  —  'public  land  of  the  United 
States'  —  and  the  charge  in  the  indict- 
ment — '  homesteaded  land  of  the  United 
States '  —  raises  the  question  whether,  af- 
ter entry  and  before  patent,  land  covered 
by  a  homestead  claim  is  public  land 
within  the  meaning  of  the  act  *  to  prevent 
unlawful  occupancy  of  the  public  land.' 
In  construing  the  statute  it  must  be  re- 
membered that  at  the  time  of  its  passage  in 
1885,  by  tacit  consent  of  the  Government, 
any  person  could  graze  sheep  and  cattle 
upon  any  part  of  the  public  domain.  Bu- 
ford  V.  Houtz,  [1890]  133  U.  S.  320,  326, 
[10  S.  Ct.  305,  33  U.  S.  (L.  ed.)  618, 
621];   Light  V.  U.  S.,   [1911]   220  U.  S. 
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523,  535,  [31  S.  Ct.  485,  65  U.  S.  (L.  ed.) 
570,  574].  Many  availed  themselves  of 
this  privilege  and  the  cattle  of  different 
owners  fed  together  on  the  open  prairie, 
no  one  claiming  that  thereby  any  exclu- 
sive right  had  been  acquired.  The  first 
fences  were  built  only  around  very  small 
areas.  But  from  this  small  beginning  the 
practice  rapidly  grew,  until  in  some  cases 
vast  tracts  were  fenced  in  by  herdsmen 
who  treated  the  land  as  though  it  was 
their  own  property.  6  H.  R.  1325,  48th 
Cong.  Ist  Sess.  These  unlawful  fences  not 
only  closed  the  roads  and  obstructed  the 
mails,  but  there  were  occasions  in  which 
citizens  were  prevented  from  peaceably 
taking  possession  of  these  enclosed  public 
lands  and  by  settlement  thereon  securing 
the  right  to  enter  the  same  at  the  Regis- 
ter's ofBce.  Under  these  circumstances 
Congress  passed  the  act  intended  to  pro- 
tect the  rights  of  the  United  States  as 
proprietor,  by  making  unlawful  *  all  in- 
closures  of  anv  public  land;  '  to  prevent 
obstruction  oi  the  roads,  to  create  a 
method  for  summary  removal  of  fences; 
and  to  provide  a  punishment  for  those 
who  prevented  others  from  entering  upon 
or  establishing  a  settlement  on  public  land 
subject  to  settlement  or  entry.  But  all 
its  provisions  related  to  public  lands  — 
not  to  private  lands;  to  land  subject  to 
entry  —  not  to  land  which  had  been  en- 
tered in  the  Register's  office;  to  land  sub- 
ject to  settlement  —  not  to  land  on  which 
a  settlement  had  already  been  established. 
For,  as  shown  by  the  context,  the  word 
*  established '  did  not  mean  *  to  fix  unal- 
terably '  (Osborne  v.  San  Diego  Land,  etc., 
Co.,  flQOO}   178  U.  S.  22,  39,  [20  S.  Ct. 


860,  44  U.  S.  (L.  ed.)  961,  9691),  but  to 
create  or  set  up  the  settlement  which  had 
to  be  made  prior  to  entry  at  the  Regis- 
ter's oflSce  in  the  case  of  a  pre-emptor  and 
could  be  so  made  in  the  case  of  a  home- 
steader." 

Policy  of  govemment  to  keep  lands 
open. — "  The  policy  of  the  government 
has  been  from  the  first  to  hold  the  unap- 
propriated public  lands  as  a  great  free 
common  for  all  the  settlers  of  the  country 
where  they  lie,  and  for  the  exclusive  use 
of  no  one."  Tavlor  v.  Buford,  (1892) 
8  Utah  113,  29  Pac.  880,  dismissed  (1893) 
154  U.  S.  496,  14  S.  Ct.  1143,  38  U.  S. 
(L.  ed.)   1080. 

SuflSciency  of  indictment. — A  count  in 
an  indictment  for  the  offense  described  in 
this  section  which  fails  to  state  any  of 
the  acts  which  constitute  the  conspiracy, 
and  does  not  describe  the  lands  of  which 
the  defendant  is  alleged  to  have  prevented 
an  entry,  nor  state  that  they  were  public 
lands,  is  clearly  bad;  but  a  count  which 
sets  out  fully  all  the  acts  which  the  de- 
fendants conspired  to  do  to  prevent  the 
complainant,  a  citizen  of  the  United 
States,  from  free  exercise  and  enjoyment 
of  a  certain  right  and  privilege  secured 
to  him  by  the  laws  of  the  United  States, 
to  wit,  the  right  to  then  and  there  peace- 
ably enter  upon,  prospect  for  minerals, 
initiate,  locate,  and  establish  and  protect 
a  mining  claim  upon  the  public  lands  of 
the  United  States  under  the  public  land 
laws  of  the  United  States  —  describing  the 
land  and  charging  that  it  was  public  land 
of  the  United  States  —  is  sufficient.  Hayes 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1900)  101  Fed. 
817,  42  C.  C.  A.  34. 


Sec.  4.  [Punishment  for  violation  of  act.]  That  any  person  violating 
any  of  the  provisions  hereof,  whether  as  owner,  part  owner,  or  agent,  or 
who  shall  aid,  abet,  counsel,  advise,  or  assist  in  any  violation  hereof,  shall 
be  deemed  guilty  of  a  misdemeanor  and  fined  in  a  sum  not  exceeding  one 
thousand  dollars  or  be  imprisoned  not  exceeding  one  year,  or  both,  for  each 
offense.     [23  Stat.  L.  322,  as  amended  hy  35  Stat.  L.  40,] 


As  originally  enacted  this  section  was  as  follows: 

"  Sec.  4.  That  any  person  violating  any  of  the  provisions  hereof,  whether  as  owner, 
part  t)wner,  agent,  or  who  shall  aid,  abet,  counsel,  advise,  or' assist  in  any  violation 
hereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  in  a  sum  not  exceeding  one 
thousand  dollars  and  be  imprisoned  not  exceeding  one  year  for  each  offense." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  March  10,  1908,  ch.  75. 


A  corporation  may  be  punished  under 
this  amendment,  and  this  is  so  though 
the  offense  was  committed  before  its  pas- 
sage. U.  S.  V.  Pacific  Live  Stock  Co.,  (D. 
C.  Xev.  1910)  192  Fed.  443,  wherein  the 
court  said:  "It  is  urged  that  the  act  as 
amended  is  an  ex  post  facto  law  a« 
against  the  defendant,  because  it  waa 
passed  after  the  commission  of  the  offense 
charged,  be(*ause  it  imposes  a  punishment 


where  none  was  imposed  by  the  act  under 
which  the  indictment  was  found,  and  that 
the  court  in  fixing  the  punishment  must 
be  guided  by  the  provisions  of  the  act  as 
it  stood  when  the  offense  was  committed ; 
that  the  judgment  must  conform  strictly 
to  the  statute,  and  impose  both  fine  and 
imprisonment,  otherwise  it  is  void;  conse- 
quently, as  a  corporation  cannot  be  im- 
prisoned, no  valid  judgment  can  be  en- 
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tered  in  this  case  against  the  defendant.  deed^  which  seta  up  9»  a  defense  that  the 

I  am  unable  to  yield  my  assent  to  this  contract  by  which  the  land  was  acquired 

reasoning.'*  and   the  consideration   for  the  notes   se- 

•Violation  a  defense  to  action  for  pur-  cured  by  the  trust  deed  was  in  violation 

chase  price. — A  paragraph  of  answer  in-  of  the  penal  provisions  of  this  act,  states 

terposed  in  a  suit  on  notes,  and  to  fore-  a   gooa   defense.      Sandusky   Third   Nat. 

close  a  trust  deed,  given  for  the  purchase  Exch.  Bank  v.  Smith,    (1912)    17  N.  M. 

price  of  the  land  included  in  the  trust  166,   125  Pac.  632. 

Sec.  5.  [Bemoval  of  unlawful  structures.]  That  the  President  is  hereby 
authorized  to  take  such  measures  as  shall  be  necessary  to  remove  and  destroy 
any  unlawful  inclosure  of  any  of  said  lands,  and  to  employ  civil  or  military 
force  as  may  be  necessary  for  that  purpose.     [23  Stat.  L.  322,] 

Sec.  6.  [Authority  for  bringing  suits.]  That  where  the  alleged  unlaw- 
ful inclosure  includes  less  than  one  hundred  and  sixty  acres  of  land,  no  suit 
shall  be  brought  under  the  provisions  of  this  act  without  authority  from 
the  Secretary  of  the  Interior.    [23  Stat.  L.  322.] 

Sec.  7.  [Pending  suits.]  That  nothing  herein  shall  affect  any  pending 
suits  to  work  their  discontinuance,  but  as  to  them  hereafter  they  shall  be 
prosecuted  and  determined  under  the  provisions  of  this  act.  [23  Stat.  L. 
322.] 


XIX.  TIMBER   CXTLTUBE 

[Sec.  1.]  [Timber-culture  laws  repealed.]  That  an  act  entitled  "An 
act  to  amend  an  act  entitled  *An  act  to  encourage  the  growth  of  timber 
on  the  Western  prairies,  ['] '*  approved  June  fourteenth,  eighteen  hundred 
and  seventy-eight,  and  all  laws  supplementary  thereto  or  amendatory 
thereof,  be,  and  the  same  are  hereby,  repealed :  Provided,  That  this  repeal 
shall  not  affect  any  valid  rights  heretofore  accrued  or  accruing  under  said 
laws,  but  all  bona  fide  claims  lawfully  initiated  before  the  passage  of  this 
act  may  be  perfected  upon  due  compliance  with  law,  in  the  same  manner, 
upon  the  sam^  terms  and  conditions,  and  subject  to  the  same  limitations, 
forfeitures,  and  contests  as  if  this  act  had  not  been  passed :  And  provided 
further,  That  the  following  words  of  the  last  clause  of  section  two  of  said 
act,  namely,  **  That  not  less  than  twenty-seven  hundred  trees  were  planted 
on  each  acre,' '  are  hereby  repealed :  And  provided  further,  That  in  com- 
puting the  period  of  cultivation  the  time  shall  run  from  the  date  of  the 
entry,  if  the  necessary  acts  of  cultivation  were  performed  within  the  proper 
time:  And  provided  further,  That  the  preparation  of  the  land  and  the 
planting  of  trees  shall  be  construed  as  acts  of  cultivation,  and  the  time 
authorized  to  be  so  employed  and  actually  employed  shall  be  computed  as  a 
part  of  the  eight  years  of  cultivation  required  by  statute :  And  provided 
further.  That  if  trees,  seeds,  or  cuttings  were  in  good  faith  planted  as 
provided  by  law  and  the  same  and  the  land  upon  which  so  planted  were 
thereafter  in  good  faith  cultivated  as  provided  by  law  for  at  least  eight 
years  by  a  person  qualified  to  make  entry  and  who  has  a  subsisting  entry 
under  the  timber  culture  laws,  final  proof  may  be  made  without  regard  to 


826 


8  FED.  STAT.  ANN.  (2d  Ed.) 


the  number  of  trees  that  may  have  been  then  growing  on  the  land.  Pro- 
vided, That  any  person  who  has  made  entry  of  any  public  lands  of  the 
United  States  under  the  timber-culture  laws,  and  who  has  for  a  period  of 
four  years  in  good  faith  complied  with  the  provisions  of  said  laws  and  who 
is  an  actual  bona  fide  resident  of  the  State  or  Territory  in  which  said 
land  is  located  shall  be  entitled  to  make  final  proof  thereto,  and  acquire 
title  to  the  same,  by  the  payment  of  one  dollar  and  twenty  five  cents  per 
acre  for  such  tract,  under  such  rules  and  regulations  as  shall  be  prescribed 
by  the  Secretary  of  the  Interior,  and  registers  and  receivers  shall  be  allowed 
the  same  fees  and  compensation  for  final  proofs  in  timber-culture  entries 
as  is  now  allowed  by  law  in  homestead  entries :  And  provided  fvrther,  That 
no  land  acquired  under  the  provisions  of  this  act  shall  in  any  event  become 
liable  to  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the  issuing 
of  the  final  certificate  therefor.  [26  Stat.  L.  1095,  as  amended  iy  27  Stat. 
L.  593.] 

This  is  the  first  section  of  an  Act  of  March  3,  1891,  ch.  561,  entitled  "An  Act  to 
repeal  timber-culture  laws,  and  for  other  purposes." 

This  section  was  amended  by  Act  of  March  3,  1893,  ch.  208,  by  adding  thereto,  after 
the  fourth  proviso,  the  provisos  given  above  as  following  it. 

Section  2  of  this  Act  amended  the  Act  of  March  3,  1877,  ch.  107,  aupro,  p.  692. 

Section  3  amended  R.  S.  sec.  2288,  supra,  p.  592. 

Section  4,  repealing  the  pre-emption  laws,  is  given  supra,  p.  536. 

Section  5  amended  R.  S.  sees.  2289,  2290,  supra,  pp.  543,  555. 

Section  6  amended  R.  S.  sec.  2301,  supra,  p.  583. 

Section  7,  relating  to  suspension  of  entries  for  correction  of  errors,  is  given  infra, 
p.  867. 

Section  8  is  given  in  part  infra,  p.  869.    See  the  note  thereto. 

Section  9,  relating  to  the  sale  of  public  lands,  is  given  supra,  p.  636. 

Section  10,  relating  to  agreements  with  Indians,  is  given  infra,  p.  838. 

Sections  11-15,  relating  to  lander  in  Alaska,  are  given  in  Alaska,  vol.  1,  p.  316  et  9eq. 

Section  16,  relating  to  town-site  entries  on  public  lands,  is  given  supra,  p.  656. 

Section  17  is  given  in  part  supra,  p.  605,  and  part  in  Waters. 

Sections  18-21,  relating  to  rights  of  way  for  ditches,  etc.,  are  given  supra,  p.  803. 

Sections  22,  23  were  special  only  and  are  omitted. 

Section  24,  relating  to  forest  reservations,  is  given  in  Timber  Lands  and  Fobbst 
Reserves. 


Previously  acquired  valid  rights  not 
affected  by  repeal  of  timber-culture  laws. 
Bucklin  v.  U.  S.,  (1895)  159  U.  S.  682,  16 
S.  Ct.  182,  40  U.  S.  (L.  ed.)  306. 

Exemption  of  land  from  entryman's 
debts. —  The  provision  that  no  land  ac- 
quired under  the  timber-culture  laws  shall 
in  any  event  "become  liable  to  the  satis- 
faction of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  final  certificate 
therefor ''  is  substantially  a  re-enactment 


of  R.  S.  sec.  2468,  quoted  on  p.  827,  and 
there  seems  to  be  no  valid  reason  wh^  such 
exemption  should  not  be-  enforced  in  the 
state  as  well  as  in  the  federal  courts. 
Gould  V.  Tucker,  (1904)  18  S.  D.  281,  100 
N.  W.  427. 

Tazes  are  not  debts  within  the  meaning 
of  the  exemption  clause  of  this  Act.  Dan- 
forth  t?.  McOook  County,  (1898)  11  S.  D. 
258,  76  N.  W.  940,  74  A.  S.  R.  808. 


The  timber  culture  laws,  which  were  repealed  by  provisions  of  the  text,  "were 
embraced  in  the  Revised  Statutes  sections  and  subsequent  Acts  as  follows : 

"Seo.  2317.  Every  person  having  a  homestead  on  the  public  domain,  under  the 
provisions  of  this  chapter,  who,  at  the  end  of  the  third  year  of  his  residence  thereon, 
shall  have  had  under  cultivation,  for  two  years,  one  acre  of  timber,  the  trees  thereon 
not  being  more  than  twelve  feet  apart  each  way,  and  in  a  good,  thrifty  condition,  for 
each  and  every  sixteen  acres  of  such  homestead,  shall,  upon  due  proof  of  the  fact  by 
two  credible  witnesses,  receive  his  patent  for  such  homestead." 

This   section   was   construed,   cited,   or  affirmed    (C.   C.   A.    1901)    112    Fed.    4; 

referred  to  in  U.  S.  r.  Stores,   (1882)    14  Southworth  <?.  U.  S.,  (1895)  30  Ct.  CI.  78: 

Fed.    824;     Cosmos    Exploration    Co.    v.  Ewing  i\  Rourke,  (1887)  14  Ore;  614. 
Gray  Eagle  Oil  Co.,   (1900)    104  Fed.  46, 
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*'  Sec.  2464.  Every  person  who  plants,  protects,  and  keeps  in  a  healthy  growing 
condition  for  ten  years  forty  acres  of  timber,  the  trees  thereon  not  being  more  than 
twelve  feet  apart  each  way  on  any  quarter-section  of  any  of  the  public  lands,  shall  be 
entitled  to  a  patent  for  the  whole  of  such  quarter-section  at  the  expiration  of  the  ten 
y«ira,  on  making  proof  of  such  fact  by  not  less  than  two  credible  witnesses:  Providedy 
rhat  only  one  quarter  in  any  section  shall  be  thus  granted." 

This  section  was  constraied,  cited,  or  re-  1896)  76  Fed.  167;  Healey  v.  U.  S., 
tored  to  in  U.  S.  r.  Stores,  (1882)  14  (1894)  29  Ct.  C\.  116,  reversed  (1895)  160 
Fed.  824;  Hartman  f>.  Warren,  (C.  C.  A.       U.  S.  136. 

"Seo.  2465.  Every  person  applying  for  the  benefit  of  the  preceding  section  shall, 
upon  application  to  the  register  of  the  land-office  in  which  he  is  about  to  make  such 
entry,  make  affidavit  before  the  register  or  receiver  that  such  entry  is  made  for  the 
cultivation  of  timber,  and  upon  filing  his  affidavit  with  the  register  and  receiver,  and  on 
payment  of  ten  dollars,  he  shall  thereupon  be  permitted  to  enter  the  quantity  of  land 
speci  neci. 

This  section  was  construed,  cited,  or  re-  CI.  115,  reversed  (1895)  160  U.  S.  136; 
f erred  to  in  U.  S.  t?.  Stores,  (1882)  14  Thompson  v.  Hanson,  (1881)  28  Minn. 
Fed.  824;  Healey  v.  U.  S.,   (1894)   29  Ct.       484. 

"  Sec.  2466.  No  certificate  shall  be  given  or  patent  issue  therefor  until  the  expiration 
of  at  least  ten  years  from  the  date  of  such  entry;  and  if  at  the  expiration  of  such 
time,  or  at  any  time  within  three  years  thereafter,  the  person  making  such  entry,  or, 
if  lie  be  dead,  his  heirs  or  legal  representatives,  shall  prove  by  two  credible  witnesses 
that  he  has  planted  and  for  not  less  than  ten  years  has  cultivated  and  protected  such 
quantity  anci  character  of  timber,  he  shall  receive  the  patent  for  such  quarter-section 
of  land."  -  ^  ^ 

This  section  was  construed,  cited,  or  re-  Fed.  824;  Healey  t?.  U.  S.,  (1894)  29  Ct. 
ferred  to  in  U.  S.  v.  Stores,    (1882)    14       CL  115,  reversed  (1895)   160  U.  S.  136. 

"SEa  2467.  If  at  any  time  after  the  filing  of  such  affidavit,  and  prior  to  the 
iasning  of  the  patent  for  the  land,  it  is  proved,  after  due  notice  to  the  party  making 
such  entry  and  claiming  to  cultivate  such  timber,  to  the  satisfaction  of  the  register 
of  the  land-office,  that  such  person  has  abandoned  or  failed  to  cultivate,  protect,  and 
keep  in  good  condition  such  timber,  then,  and  in  that  event,  the  land  shall  revert  to  the 
United  States." 

**Sec.  2468.  No  land  acquired  under  the  provisions  of  the  four  preceding  sections 
ahall,  in  any  event,  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  a  patent  therefor." 

See  Gould  v.  Tucker,  (S.  Dak.  1904)  100  N.  W.  427. 

These  sections  were  incorporated  into,  the  Revised  Statutes  from  the  Timber-culture 
Act  of  March  3,  1873,  ch.  277,  17  Stat.  L.  605.  They  were  amended  by  the  amendment 
of  such  Act  by  the  Acts  of  March  13,  1874,  ch.  55,  18  Stat.  L.  21 ;  May  20,  1876,  ch.  102, 
19  Stat.  L.  64;  June  19,  1876,  ch.  134,  19  Stat.  L.  59;  June  14,  1878,  ch.  190,  20 
Stat.  L.  113,  the  latter  Act  superseding  all  prior  Acts  and  giving  all  provisions  on  the 
subject.    This  latter  Act  was  as  follows: 

"An  act  to  amend  an  act  entitled  'An  act  to  encourage  the  growth  of  timber  on 
the  Western  Prairies.' 

"  [Sec.  1.]  That  the  act  entitled  '  An  act  to  amend  the  act  entitled  "  An  act  to 
encourage  the  growth  of  timber  on  Western  Prairies  " ',  approved  March  thirteenth, 
eighteen  hundred  and  seventy-four,  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows:  That  any  person  who  is  the  head  of  a  family,  or  who  has  arrived  at  the 
age  of  twenty-one  years,  and  is  a  citizen  of  the  United  States,  or  who  shall  have  filed 
his  declaration  of  intention  to  become  such,  as  required  by  the  naturalization  laws 
of  the  United  States,  who  shall  plant,  protect,  and  keep  in  a  healthy,  growing  condition 
for  eight  years  ten  acres  of  timber,  on  any  quarter-section  of  any  of  the  public  lands 
of  the  United  States,  or  five  acres  on  any  legal  subdivision  of  eighty  acres,  or  two 
and  one  half  acres  on  any  legal  subdivision  of  forty  acres  or  less,  shall  be  entitled  to  a 
patent  for  the  whole  of  said  quarter-section,  or  of  such  legal  subdivision  of  eighty 
or  forty  acres,  or  fractional  subdivision  of  less  than  forty  acres,  as  the  case  may  be, 
at  the  expiration  of  said  eight  years,  on  making  proof  of  such  fact  by  not  less  than 
two  credible  witnesses,  and  a  full  compliance  of  the  further  conditions  as  provided 
in  section  two :  Provided  farther,  That  not  more  than  one  quarter  of  any  section  shall 
be  thus  granted,  and  that  no  person  shall  make  more  than  one  entry  under  the  pro- 
Tisions  of  this  act."     [20  Stat.  L.  113.] 

This  Act  was  construed,  cited,  or   re-       U.  S.  682;  Adams  v.  Church,  (1904)    193 
ferred  to  in  Bucklin  v.  U.  S.,  (1895)    159       U.  S.  510;  U.  S.  i;.  Shinn,  (1882)  14  Fed. 
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447;    U.  S.  r.   Madison,    (1884)    21    Fed.  (1886)   34  Minn.  127;  Church  p.  Adam», 

628;  U.  S.  V,  Tliompaon,    (1886)    29  Fed.  (1900)    37   Ore.   355;    Adnms   r.  Church, 

86,  (1887)  31  Fed.  331;  U.  S.  r.  Howard,  (1902)    42    Ore.    272;    KelBay   v.    Eaton, 

(1904)    132  Fed.  325;   Cooper  r.   Wilder,  (Ore.  1904)  76  Pac.  770;  Daiiforth  r.  Mc- 

(Cal.  1895)  41  Pac.  26;  Palmer  v.  March,  Cook  County,  (1898)   11  S..D.  258. 
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Sec.  2.  That  the  person  applying  for  the  benefita  of  this  act  shall,  upon  applicaiioiL 
to  the  register  of  the  land-di&trict  in  which  he  or  she  is  about  to  make  sucn  entry, 
make  affidavit,  before  the  register  or  the  receiver,  or  the  clerk  of  some  court  of 
record,  or  oflScer  authorized  to  administer  oaths   in  the  district  where  the  land  is 

situated;  which  affidavit  shall  be  as  follows,  to  wit:  I,  ,  having  filed  my 

application,  number  ,  for  an  entry  under  the  provisions  of  an  act  entitled  *Aii, 

act  to  amend  an  act  entitled  "  An  act  to  encourage  the  growth  of  timber  on  the  West- 
ern Prairies"'  approved 187 — ,  do  solemnly  swear   (or  affirm)   that  I  am  the 

head  of  a  family  (or  over  twenty -one  years  of  age),  and  a  citizen  of  the  United  States 
(or  have  declared  my  intention  to  become  such)  ;  that  the  section  of  land  specified 
in  my  said  application  is  composed  exclusively  of  prairie  lands,  or  other  lands  devoid  of 
timber;  that  this  filing  and  entry  is  made  for  the  cultivation  of  timber,  and  for  my 
own  exclusive  use  and  benefit;  that  I  have  made  the  said  application  in  good  faith, 
and  not  for  the  purpose  of  speculation,  or  directly  or  indirectly  for  the  use  or  benefit  of 
any  other  person  or  persons  whpmsover;  that  I  intend  to  hold  and  cultivate  the  land, 
and  to  fully  comply  with  the  provisions  of  this  said  act;  and  that  I  have  not  here- 
tofore made  an  entry  under  this  act,  or  the  acts  of  which  thi^  is  amendatory.  And 
upon  filing  said  affidavit  with  said  register  and  said  receiver  and  on  payment  of  ten 
dollars,  if  the  tract  applied  for  is  more  than  eighty  acres ;  and  five  dollars  if  it  is  eighty 
acres  or  less,  he  or  she  shall  thereupon  be  permitted  to  enter  the  quantity  of  land 
specified;  and  the  party  making  an  entry  of  a  quarter-section  under  the  provisions  of 
this  act  shall  be  required  to  break  or  plow  five  acres  covered  thereby  the  first  year,  five 
acres  the  second  year,  and  to  cultivate  to  crop  or  otherwise  the  five  acres  broken  or 
plowed  the  first  year;  the  third  year  he  or  she  shall  cultivate  to  crop  or  otherwise  the 
five  acres  broken  the  second  year,  and  to  plant  in  timber,  seeds,  or  cuttings  the  five 
acres  first  broken  or  plowed  and  to  cultivate  and  put  in  crop  or  otherwise  the  remain- 
ing five  acres,  and  the  fourth  year  to  plant  in  timoer,  seeds,  or  cuttings  the  remaining 
five  acres.  All  entries  of  less  quantity  than  one  quarter- section  shall  be  plowed, 
planted,  cultivated  and  planted  to  trees,  tree-seeds,  or  cuttings,  in  the  same  manner 
and  in  the  same  proportion  as  hereinbefore  provided  for  a  quarter  section.  Provided, 
hoicever.  That  in  case  such  trees,  seeds,  or  cuttings  shall  be  destroyed  by  grasshoppers, 
or  by  extreme  and  unusual  drouth,  for  any  year  or  term  of  years,  the  time  for  planting 
such  trees,  seeds,  or  cuttings  shall  be  extended  one  year  for  every  such  year  that  they 
are  so  destroyed:  Provided  further,  That  the  person  making  such  entry  shall,  before 
he  or  she  shall  be  entitled  to  such  extension  of  time,  file  with  the  register  and  the 
receiver  of  the  proper  land-office  an  affidavit,  corroborated  by  two  witnesses,  setting 
forth  the  destruction  of  such  trees,  and  that,  in  consequence  of  such  destruction,  he 
or  she  is  compelled  to  ask  an  extension  of  time,  in  accordance  with  the  provisions 
of  this  act:  And  provided  further,  That  no  final  certificate  shall  be  given,  or  patent 
issued,  for  the  land  so  entered  until  the  expiration  .of  eight  years  from  the  date  of  such 
entry;  and  if,  at  the  expiration  of  such  time,  or  at  any  time  within  five  years  there- 
after, the  person  making  such  entry,  or,  if  he  or  she  be  dead,  his  or  her  heirs  or  legal 
representatives,  shall  prove  by  two  credible  witnesses  that  he  or  she  or  they  have 
planted,  and,  for  not  less  than  eight  years,  have  cultivated  and  protected  such  quantity 
and  character  of  trees  as  aforesaid;  that  not  less  than  twenty-seven  hundred  trees 
were  planted  on  each  acre  and  that  at  the  time  of  making  such  proof  that  there  shall 
be  then  growing  at  least  six  hundred  and  seventy-five  living  and  thrifty  trees  to  each 
acre,  they  shall  receive  a  patent  for  such  tract  of  land."     [20  Stat,  L,  113»] 

*'  Sec.  3.  That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior  to  the 
issuing  of  the  patent  for  said  land,  the  claimant  shall  fail  to  comply  with  any  of  the 
requirements  of  this  act,  then  and  in  that  event  such  land  shall  be  subject  to  entry 
under  the  homestead  laws,  or  by  some  other  person  under  the  provisions  of  this  act 
Provided,  That  the  party  making  claim  to  said  land,  either  as  a  homestsad-settler,  or 
under  this  act,  shall  give  at  the  time  of  filing  his  application,  such  notice  to  the  original 
claimant  as  shall  be  prescribed  by  the  rules  ^stal^Iished  by  the  Commissionpr  of  the 
General  Land  Office;  and  the  rights  of  the  parties  shall  be  determined  as  in  other 
contested  cases."     [20  Stat.  L.  114.] 

'*  Sec.  4.  That  no  land  acquired  under  the  provisions  of  this  act  shall,  in  any  event, 
become  liable  to  the  satiHfaction  of  any  debt  or  debts  contracted  prior  to  the  issuing 
of  the  final  certificate  therefor."     [20  Stat,  L.  II4,] 

"  Sec.  5.  That  the  Commissioner  of  the  General  Land  Office  is  hereby  required  to 
prepare  and  issue  Huch  rules  and  regulations,  consistent  with  this  act,  as  shall  be 
necessary  and  proper  to  carry  its  provisions  into  effect;  and  that  the  registers  and 
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reoeiyera  of  the  several  land-offices  shall  each  be  entitled  to  receive  two  dollars  at  the 
time  of  entry,  and  the  like  sum  when  the  claim  is  finally  established  and  the  iinal 
certificate  Issued."     [20  8tat.  L.  IIJ^,] 

"Sec.  6.  That  the  fifth  section  of  the  act  entitled  'An  act  in  addition  to  an  act  to 
punish  crimes  against  the  United  States,  and  for  other  purposes/  approved  March 
third,  eighteen  hundred  and  fifty-seven,  shall  extend  to  all  oaths,  atfirmations,  and 
affidavits  required  or  authorized  by  this  act."    [20  8tat.  L.  ItJ^.] 

**  Sec.  7.  That  parties  who  have  already  made  entries  under  the  acts  approved 
March  third,  eighteen  hundred  and  seventy-three,  and  March  thirteenth,  eighteen 
hundred  and  seventy- four,  of  which  this  is  amendatory  shall  be  permitted  to  eonipUte 
the  same  upon  full  compliance  with  the  provisions  of  this  a^t;  that  is,  the^  sliall, 
at  the  time  of  making  their  final  proof,  have  had  under  cultivation,  as  required  by 
this  act,  an  amount  of  timber  sufficient  to  make  the  number  of  acres  required  by  this 
act."     [20  Stat.  L.  115,] 

**  Sec.  8.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed." 
[20  Stat.  L.  115.] 

The  Act  of  March  4,  1896,  ch.  40,  29  Stat.  L.  43,  provided  as  follows:  "  That  timber- 
culture  claimants  shall  not  be  required,  in  making  final  proof,  to  appear  at  the  land 
office  to  which  proof  is  to  be  presented  or  before  an  officer  designated  by  the  Art  of 
May  twenty-sixth,  eighteen  hundred  and  ninety,  within  the  county  in  which  the  land 
is  situated;  but  such  claimant  may  have  his  or  her  personal  evidence  taken  by  a 
United  States  court  commissioner  or  a  clerk  of  any  court  of  record  under  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  prescribe." 


XX.  ABANDONED  MILITABT  AND  NAVAL  RESERVATIONS 

An  act  to  provide  for  the  disposal  of  abandoned  and  useless  military 

reservations. 

[Act  of  July  5,  1884,  ch,  214,  23  Stat  L.  103.] 

[Sec.  1.]  [Disposal  of  abandoned  and  useless  military  reservations.] 
That  whenever,  in  the  opinion  of  the  President  of  the  United  States,  the 
lands,  or  any  portion  of  them,  included  within  the  limits  of  any  military 
reservation  heretofore  or  hereafter  declared,  have  become  or  shall  become 
useless  for  military  purposes,  he  shall  cause  the  same  or  so  much  thereof 
as  he  may  designate,  to  be  placed  under  the  control  of  the  Secretary  of  the 
Interior  for  disposition  as  hereinafter  provided,  and  shall  cause  to  be  filed 
with  the  Secretary  of  the  Interior  a  notice  thereof.     [23  Stat.  L.  103.] 

Section  6  of  this  Act,  relating  to  rights  of  way  across  reservations,  is  given  supra^ 
p.  802. 


Authority  to  restore  to  public  domain. 
—Where  a  part  of  the  public  domain  has 
once  been  reserved  by  the  President  for 
military  or  other  public  purposes,  and 
subsequently  the  land  so  reserved  becomes 
unnecessary  for  such  purposes,  it  cannot 
be  restored  to  the  public  domain  without 
authority  from  Congress.  (1881)  17  Op. 
Atty.-Gen.  168.  See  also  (1878)  16  Op. 
Atty.-Gen.  121;  (1862)  10  Op.  Atty.-Gen. 
359, 

Applicability  of  Act. —  In  a  case  where 
a  patent  had  issued  and  title  had  passed 
from  the  government  prior  to  the  enact- 
ment of  this  Act,  it  was  held  that  the 
statute  could  have  no  significance.  John- 
son r.  Drew,  (1898)  171  U.  S.  93,  18  S.  Ct. 
800,  43  U.S.  (L.  ed.)  88. 


This  Act  does  not  impair  the  rights  of 
the  state  to  select  indemnity  school  lands 
within  the  time  and  manner  contemplated 
by  Act  of  Congress  of  March  3,  1893,  ch. 
200,  27  Stat.  L.  555.  State  r.  Turner, 
(1905)   73  Neb.  104,  102  N.  W.  235. 

Who  are  settlers.—  This  Act  recognizes 
only  the  right  of  an  individual  settler  who 
was  in  actual  occupation  of  a  portion  of  a 
military  reservation  prior  to  the  location 
of  the  reservatiim,  or  prior  to  Jan.  1, 
1884,  in  good  faith,  for  the  purpose  of 
securing  a  home.  State  t\  Tanner,  (1905) 
73  Neb.  104,  102  X.  \V.  235. 

The  rights  acquired  by  actual  occupation 
and  settlement  of  land  subsequently  set 
apart  as  a  military  reservation,  recog- 
nized by  this  Act,  are  the  "  lawful  rights  " 
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which  it  is  declared  shall  not  be  preju- 
diced in  Act  of  Congress  of  March  3,  1893, 
ch.  200,  27  Stat.  L.  555,  granting  lands 
from  an  abandoned  military  reservation  to 
the  state  as  indemnity  school  lands,  in 
lieu  of  other  lands  theretofore  lost.  State 
V.  Tanner,  (1905)  73  Neb.  104,  102  N.  W. 
235. 
Private  claim  —  Ownership  of  building. 

—  Where  land  established  as  a  military 
reservation  includes  the  private  claim  of 
an  individual,  which  was  subsequently  dis- 
covered and  the  use  of  the  reservation  dis- 
continued, and  upon  the  land  are  erected 
some  twenty-two  buildings,  but  in  the 
patent  issued  to  the  claimant  there  was 
a  clause  reserving  to  the  United  States  its 
rights  to  ownership  in  the  buildings,  it 
was  held  that  the  ownership  of  the  build- 
ings was  in  the  United  States.  (1893)  20 
Op.  Atty.-Gen.  603. 

Right  of  settler  to  enter  land  occupied. 

—  The  right  given  by  this  Act  to  a  settler 
upon  a  military  reservation  when  entitled 
to  make  a  homestead  entry,  to  enter  one 
hundred  and  sixty  acres  in  a  body,  is  de- 
pendent upon  the  fact  that  the  land  was 


subject  to  entry  under  the  public  land 
laws  at  the  time  of  its  withdrawal;  and 
when  a  settler  upon  a  portion  of  a  mili- 
tary reservation,  without  any  certificate 
of  entry  or  showing  any  privity  with  the 
title  of  the  government  other  than  that 
of  bare  possession  and  claiming  to  enter 
the  land  under  the  said  Act,  seeks  to  de- 
feat a  patent  to  the  land  issued  by  the 
land-office  department,  on  the  ground  that 
he  was  in  actual  possession  when  the 
patent  issued,  it  is  incumbent  on  him  to 
show  that  the  land  occupied  by  him  was 
subject  to  entry  under  the  public  land  law 
at  the  time  of  its  withdrawal  for  a  mili- 
tary reservation.  Johnson  v.  Drew,  (1894) 
34  Fla.  130,  15  So.  780,  43  A.  S.  R.  172. 

No  preference  rights  after  withdrawal 
—  There  is  nothing  in  this  Act  which 
offers  to  settlers  or  occupants  who  enter 
into  possession  of  any  subdivision  or  lot 
subsequent  to  the  executive  order  of  with- 
drawal, any  preference  right  of  entry  or 
purchase.  Any  subsequent  occupant  has 
only  the  usual  right  of  any  other  citizen 
to  purchase  at  the  public  sale.  Walsh  r. 
Ford,  ( 1901 )  1  Alaska  146. 


Sec.  2.  [Survey,  subdivision,  appraisal,  sale,  etc. —  rights  of  actual 
settlers.]  That  the  Secretary  of  the  Interior  may,  if  in  his  opinion  the 
public  interests  so  require,  cause  the  said  lands,  or  any  part  thereof,  in 
such  reservations,  to  be  regularly  surveyed,  or  to  be  subdivided  into  tracts 
of  less  than  forty  acres  each,  and  into  town  lots,  or  either,  or  both.  He  shall 
cause  the  said  lands  so  surveyed  and  subdivided,  and  each  tract  thereof, 
to  be  appraised  by  three  competent  and  disinterested  men  to  be  appointed 
by  him,  and  who  shall,  after  having  each  been  first  duly  sworn  to  impartially 
and  faithfully  execute  the  trust  reposed  in  them,  appraise  the  said  lands, 
subdivisions,  and  tracts,  and  each  of  them  and  report  their  proceedings 
to  the  Secretary  of  the  Interior  for  his  action  thereon.  If  such  appraise- 
ment be  disapproved,  the  Secretary  of  the  Interior  shall  again  cause  the 
said  lands  to  be  appraised  as  before  provided ;  and  when  the  appraisement 
has  been  approved  he  shall  cause  the  said  lands,  subdivisions,  and 
lots  to  be  sold  at  public  sale,  to  the  highest  bidder  for  cash,  at  not  less  than 
the  appraised  value  thereof,  nor  less  than  one  dollar  and  twenty-five  cents 
per  acre,  first  having  given  not  less  than  sixty  days'  public  notice  of  the 
time,  place,  and  terms  of  sale,  immediately  prior  to  such  sale,  by  publica- 
tion in  at  least  two  newspapers  having  a  general  circulation  in  the  country 
[sic]  or  section  of  county  [sic]  where  the  lands  to  be  sold  are  situate ;  and 
any  lands,  subdivisions,  or  lots  remaining  unsold  may  be  reoffered  for  sale 
at  any  subsequent  time  in  the  same  manner,  at  the  discretion  of  the  Secre- 
tary of  the  Interior ;  and  if  not  sold  at  such  second  offering  for  want  of 
bidders,  then  the  Secretary  of  the  Interior  may  sell  the  same  at  private 
sale,  for  cash,  at  not  less  than  the  appraised  value,  nor  less  than  one  dollar 
and  twenty-five  cents  per  acre:  Provided,  That  any  settler  who  was  in 
actual  occupation  of  any  portion  of  any  such  reservations  prior  to  the  loca- 
tion of  such  reservation,  or  settled  thereon  prior  to  January  first,  eighteen 
hundred  and  eighty-four,  in  good  faith  for  the  purpose  of  securing  a  home 
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and  of  entering  the  same  under  the  general  laws  and  has  continued  in  such 
occupation  to  the  present  time,  and  is  by  law  entitled  to  make  a  homestead 
entry  shall  be  entitled  to  enter  the  land  so  occupied,  not  exceeding  one 
hundred  and  sixty  acres  in  a  body,  according  to  the  Government  surveys 
and  subdivisions :  Provided  further,  That  said  lands  were  subject  to  entry 
under  the  public  land  laws  at  the  time  of  their  withdrawal :  And  provided 
further.  That  all  patents  heretofore  issued,  and  approved  State  selections, 
covering  any  lands  within  the  old  Port  Lyon  Military  Reservation,  in  the 
State  of  Colorado,  declared  by  executive  order  of  August  eighth,  eighteen 
hundred  and  sixty-three,  are  hereby  confirmed ;  and  the  rights  of  all  entry- 
men  and  settlers  on  said  reservation  to  acquire  title  under  the  homestead, 
pre-emption,  or  timber  culture  laws  are  iereby  recognized  and  affirmed 
to  the  extent  they  would  have  attached  had  public  lands  been  settled  upon 
or  entered;  and  such  portions  of  said  reservation  as  shall  not  have  been 
entered  or  settled  upon  as  aforesaid  shall  be  disposed  of  by  the  Secretary 
of  the  Interior  under  the  provisions  of  this  act,  including  lands  that  may  be 
abandoned  by  settlers  or  entrymen.    [23  Stat.  L.  103.] 

Sec.  3.  [Appraisal  and  sale  of  buildings,  etc.,  on  reservations — sale 
of  lands  to  owners  of  improvements  —  proceeds  of  sales.]  That  the  Sec- 
retary of  the  Interior  shall  cause  any  improvements,  buildings,  building 
materials,  and  other  property  which  may  be  situate  upon  any  such  lands, 
subdivisions  or  lots  not  heretofore  sold  by  the  United  States  authorities, 
to  be  appraised  in  the  same  manner  as  hereinbefore  provided  for  the 
appraisements  of  such  lands,  subdivisions,  and  lots,  and  shall  cause  the 
same,  together  with  the  tract  or  lot  upon  which  they  are  situate,  to  be  sold 
at  public  sale,  to  the  highest  bidder  for  cash,  at  not  less  than  the  appraised 
value  of  such  land  and  improvements,  first  giving  the  sixty  days'  notice  as 
hereinbefore  provided;  or  he  may,  in  his  discretion,  cause  the  improve- 
ments to  be  sold  separately,  at  public  sale  for  cash,  at  not  less  than  the 
appraised  value,  to  be  removed  by  the  purchaser  within  such  time  as  may 
be  prescribed,  first  giving  the  sixty  days'  public  notice  before  provided; 
and  if  in  any  case  the  lands  and  improvements,  or  the  improvements  sepa- 
rately, as  the  case  may  be,  are  not  sold  for  want  of  bidders,  then  the  Secre- 
tary of  the  Interior  may,  in  his  discretion,  cause  the  same  to  be  reoffered  for 
sale,  at  any  subsequent  time,  in  the  same  manner  as  above  provided,  or  may 
cause  the  same  to  be  sold  at  private  sale  for  not  less  than  the  appraised 
value :  Provided,  That  where  buildings  or  improvements  have  been  hereto- 
fore sold  by  the  United  States  authorities  the  land  upon  which  such  build- 
ings or  improvements  are  situate  not  exceeding  the  smallest  subdivision  or 
lot  provided  for  by  this  act  upon  the  reservation  on  which  said  buildings  are 
situate  shall  be  offered  for  sale  to  the  purchaser  of  said  improvements  and 
buildings  at  the  appraised  value  of  the  lands  and  if  said  purchaser  shall  fail 
for  sixty  days  after  notice  to  complete  said  purchase  of  lands  the  same  shall 
be  sold  under  the  provisions  of  this  act :  And  provided  further  That  the 
proceeds  of  the  military  reservation  lands  sold  on  Bois  Blanc  Island  near  to 
Port  Mackinaw  military  reservation  shall  be  set  apart  as  a  separate  fund  for 
the  improvement  of  the  National  Park  on  the  Island  of  Mackinaw  Michigan 
onder  the  direction  of  the  Secretary  of  War.    [23  Stat.  L.  103.] 
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Skc.  4.  [Repeal  of  laws  relating  to  reservations  in  Florida.]  That  the 
provisions  of  the  act  of  August  eighteenth,  eighteen  hundred  and  fifty-six, 
relative  to  military  reservations  in  the  State  of  Florida,  and  the  sixth  sec- 
tion of  the  act  of  June  twelfth,  eighteen  hundred  and  fifty-eight,  relative  to 
the  sale  of  military  sites  be,  and  the  same  are  hereby,  repealed.  [23  Stat. 
L.  103,] 

The  piece  of  land  known  as  the  Dra-  praiBed  and  disposed   of  in   the  manner 

goon  Barracks  lot,  in  St.  Augustine,  Fla.,  provided  by  the  second  and  third  sections 

and  the  buildings  thereon,  being  the  prop-  of   this   Act.      (1887)    18   Op.   Atty.-Gen. 

erty   of   the   United   States,  may   he   ap-  543. 

Sec.  5.  [Mineral  lands  on  abandoned  military  reservations.]  Whenever 
any  lands  containing  valuable  mineral  deposits  shall  be  vacated  by  the 
reduction  or  abandonment  of  any  military  reservation  under  the  provisions 
of  this  act,  the  same  shall  be  disposed  of  exclusively  under  the  mineral  land 
laws  of  the  United  States.    [23  Stat,  L.  103.] 

See  the  note  to  section  1  of  this  Act,  supra,  p.  829. 

The  mineral  land  laws  are  set  out  in  Mineral  Lands,  Mines,  and  Mining. 
Special   provisions  with  respect  of   various  military  reservations  have  been   made 
as  follows: 

Abraham  Lincoln  Reservation:  The  Act  of  Aug.  23,  1894,  ch.  314,  §  3,  infra, 
p.  834,  provided  that  homestead  entrymen  on  the  land  of  the  abandoned  Fort 
Abraham  Lincoln  Reservation  in  North  Dakota  should  be  entitled  to  patents  in  certain 
cases. 

Bridger  Reservation:  The  Act  of  May  31,  1902,  ch.  946,  32  Stat.  L.  283,  extended 
the  homestead  laws  to  the  abandoned  Fort  Bridger  Reservation  in  Wyoming  and 
gave  homestead  entrymen  the  right  to  purchase.  The  Act  of  Feb.  16.  1911,  ch.  90,  36 
Stat.  L.  913,  extended  the  provisions  of  the  Carey  Act  of  Aug.  18,  1894,  ch.  301, 
§  4,  supra,  p.  698,  to  the  lands  of  this  reservation. 

Buford  Reservation:  The  Act  of  May  19,  1900,  ch.  484,  31  Stat.  L.  180,  provided 
that  the  undisposed  of  lands  in  the  abandoned  Fort  Buford  Milit^ary  Reservation  in 
North  Dakota  and  Montana  should  be  subject  to  disposal  under  the  homestead  town- 
site  and  desert-land  laws. 

Crawford  Reservation:  The  Act  of  April  26,  1904,  ch.  1600,  33  Stat.  L.  306,  pro- 
vided for  the  disposal  of  the  unsold  lands  in  the  Fort  Crawford  Military  Reservation 
in  Wisconsin. 

Crittenden  Reservation:  The  general  laws  for  the  disposal  of  public  lands  were 
extended  to  the  abandoned  Fort  Crittenden  Reservation  in  Utah  by  the  Act  of  June 
30,  1906,  ch.  3931,  §  1,  34  Stat.  L.  808. 

Fetterman  Reservation:  The  Act  of  March  3,  1901,  ch.  833,  31  Stat.  L.  1085, 
provided  that  the  person  who  had  exercised  the  right  of  homestead  entry  on  the 
abandoned  Fort  Fetterman  Military  Reservation  in  Wyoming  sliould,  under  certain 
conditions,  be  entitled  to  the  right  to  purchase. 

Laramie  Reservation:  Tlie  Act  of  May  31,  1902,  ch.  945,  32  Stat.  L.  283,  extended 
the  homestead  laws  to  the  abandoned  Fort  Laramie  Reservation  in  Wyoming  and 
gave  homestead  entrymen  the  right  to  purchase. 

Laramie  Wood  Reservation:  The  Act  of  May  31,  1902,  ch.  946,  32  Stat.  L.  283, 
extended  the  homestead  laws  to  the  abandoned  Fort  Laramie  Wood  Reservation  in 
Wyoming  and  gave  homestead  entrymen  the  right  to  purchase. 

Lyon  Reservation,  Old  Fort  Lyon  Reservation:  The  lands  in  Fort  Lyon  Reservation 
and  Old  Fort  Lyon  Reservation  in  Colorado  were  open  to  homestead  entry  by  the  Act 
of  Oct.  1,  1890,  ch.  1240.  26  Stat.  L.  561. 

McFherson  Reservation:  The  Act  of  May  29,  ieO«,  ch.  220,  §  8,  35  Stat.  L.  467, 
provided  that  certain  portions  of  the  lands  of  the  abandoned  Fort  McPherson  Military 
Reservation  which  had  been  subject  to  homestead  entry  should  be  exempted  from 
payment  of  appraised  values. 

'^'iohrara  Reservation:  The  lands  of  the  former  Fort  Niobrara  Military  Reservation 
in  Nebraska  were,  with  certain  exceptions,  open  to  homestead  entry  by  the  Act  of  Jan. 
27,  1913,  ch.  14,  37  Stat.  L.  651.  j 

Paqasa  Sprinqs  Reservation:  The  lands  in  Pagasa  Springs  Reservation  In  Colorado 
were'open  to  homestead  entry  by  the  Act  of  Oct.  1,  1890,  ch.  1240,  26  Stat.  L.  561. 
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Rice  Reservatian:  The  Act  of  June  30,  1906,  ch.  3931,  §  2,  34  Stat.  L.  806,  pro- 
Tided  that  persons  filing  homestead  applications  on  the  lands  of  the  abandoned  Fort 
Rice  Military  Reservation  in  North  Dakota  should  be  entitled  to  patents  in  certain 
instances. 

Saunders  Reservation:  The  Act  of  May  31,  1902,  ch.  946,  32  Stat.  L.  283,  extended 
the  homestead  laws  to  the  abandoned  Fort  Saunders  Reservation  in  Wyoming  and  gave 
homestead  entrj*men  the  right  to  purchase. 

Shav  Reservation:  The  Act  of  June  9,  1906,  ch.  3066,  34  Stat.  L.  228,  authorized 
the  Secretary  of  the  Interior  to  dispose  of  the  lands  of  the  abandoned  Fort  Shaw  Mill- 
tary  RcHorvation  in  Montana  under  the  provisions  of  the  public  lands  laws. 

Sheridan  Reservation:  The  Act  of  May  29,  1908,  ch.  220,  §  8,  35  Stat.  L.  467,  pro- 
vided that  certain  portions  of  the  lands  of  the  abandoned  Fort  Sheridan  Military 
Reservation  which  had  been  subject  to  homestead  entry  should  be  exempted  from  the 
payment  of  'appraised  values. 

Spokane  Reservation:  The  Act  of  March  3,  1911,  ch.  210,  fi  23,  36  Stat.  L.  1075, 
authorized  the  Secretary  of  the  Interior  to  sell  the  lands,  buildings,  etc.,  of  the  Old 
Fort  Spokane  Military  Reservation  in  Washington  used  for  Indian  school  purposes. 

Walla  Walla  Reservation:  The  Act  of  April  22,  1904,  ch.  1415,  33  Stat.  L.  243, 
provided  for  the  reappraisement  and  sale  of  the  lands  undisposed  of  originally 
embraced  within  the  Fort  W^alla  Walla  Military  Reservation  in  W^ashington. 

Washinyton  and  Oregon:  The  Act  of  Feb.  28,  1877,  ch.  77,  19  Stat.  L.  264,  pro- 
vided that  the  claims  of  dulv  qualified  persons  who  had  made  bona-fide  settlements  on 
lands  of  Oregon  and  W^ashmgton  Territorr,  which  had  been  included  within  subse- 
quently abandoned  military  resenrations,  should  be  adjudicated  and  patented. 


An  act  to  open  abandoned  military  reservations  in  the  State  of  Nevada 

to  homestead  entry. 

[Act  of  Oct.  i,  1890,  ch.  1239,  26  Stat  L,  561.] 

[Disposal  of  military  reservations  in  Nevada.]  That  all  the  agricultural 
lands  embraced  within  the  military  reservations  in  the  State  of  Nevada 
which  have  been  placed  under  the  control  of  the  Secretary  of  the  Interior 
for  disposition  be  disposed  of  under  the  homestead  laws,  and  not  otherwise. 
[26  8iat.  L.  561,] 


[Orant  of  portions  of  abandoned  resorvations  to  municipal  corpora- 
tioDS.]  •  •  •  That  the  President  is  hereby  authorized  by  proclamation 
to  withhold  from  sale  and  grant  for  public  use  to  the  municipal  corporation 
in  which  the  same  is  situated  all  or  any  portion  of  any  abandoned  military 
reservation  not  exceeding  twenty  acres  in  one  place.    [27  Stat,  L,  593.] 

Thia  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1893,  ch.  208. 


An  act  to  provide  for  the  opening  of  certain  abandoned  military  reserva- 
tions, and  for  other  purposes. 

[Act  of  Aug.  23, 1894,  ch.  314, 28  Stat.  L.  491.] 

[Sec.  1.]   [Abandoned  reservations  opened  to  settlement  under  land 
1»WB  —  preference  to  settlers.]     That  all  lands  not  already  disposed  of 
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included  within  the  limits  of  any  abandoned  military  reservation  heretofore 
placed  under  the  control  of  the  Secretary  of  the  Interior  for  disposition 
under  the  Act  approved  July  fifth,  eighteen  hundred  and  eighty-four,  the 
disposal  of  which  has  not  been  provided  for  by  a  subsequent  Act  of  Con- 
gress, where  the  area  exceeds  five  thousand  acres,  except  such  legal  subdivi- 
sions as  have  Government  improvements  thereon,  and  except  also  such  other 
parts  as  are  now  or  may  be  reserved  for  some  public  use,  are  hereby  opened 
to  settlement  under  the  public-land  laws  of  the  United  States,  and  a  prefer- 
ence right  of  entry  for  a  period  of  six  months  from  the  date  of  this  Act 
shall  be  given  all  bona  fide  settlers  who  are  qualified  to  "enter  under  the 
homestead  law  and  have  made  improvements  and  are  now  residing  upon  any 
agricultural  lands  in  said  reservations,  and  for  a  period  of  six  months  from 
the  date  of  settlement  when  that  shall  occur  after  the  date  of  this  Act :  Pro- 
vided, That  persons  who  enter  under  the  homestead  law  shall  pay  for  such 
lands  not  less  than  the  value  heretofore  or  hereafter  determined  by  appraise- 
ment, nor  less  than  the  price  of  the  land  at  the  time  of  the  entry,  and  such 
payment  may,  at  the  option  of  the  purchaser,  be  made  in  five  equal  install- 
ments, at  times  and  at  rates  of  interest  to  be  fixed  by  the  Secretary  of  the 
Interior.    [28  Stat,  L,  491.] 

This  Act  was  amended  by  an  Act  of  April  23,  1904,  ch.  1496,  by  the  addition  of  a 
new  section  3,  given  in  the  second  paragraph  of  the  text  follo^r^ing. 

The  Act  of  July  5,  1884,  ch.  214,  mentioned  in  the  text,  is  given  supra,  p.  829. 

This  Act  was  amended  and  extended  by  the  Act  of  Feb.  15,  1895,  ch.  92,  S  1,  infnk, 
p.  835. 

Sec.  2.  [Reservations  hereafter  abandoned  —  appraisements,  how 
made.]  That  nothing  contained  in  this  Act  shall  be  construed  to  suspend  or 
to  interfere  with  the  operation  of  the  said  Act  approved  July  fifth,  eighteen 
hundred  and  eighty-four,  as  to  all  lands  included  in  abandoned  military 
reservations  hereafter  placed  under  the  control  of  the  Secretary  of  the 
Interior  for  disposal,  and  all  appraisements  required  by  the  first  section  of 
this  Act  shall  be  in  accordance  with  the  provisions  of  said  Act  of  July  fifth, 
eighteen  hundred  and  eighty-four.     [28  Stat.  L.  491.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


Sbo.  3.  [Fort  Abraham  Lincoln  Reservation — homesteads.]  That  all 
persons  now  having,  or  who  may  hereafter  file,  homestead  applications  upon 
any  of  the  lands  situate  within  the  abandoned  Fort  Abraham  Lincoln  Mili- 
tary Reservation,  in  Morton  County,  State  of  North  Dakota,  shall  be 
entitled  to  a  patent  to  the  land  filed  upon  by  such  person  upon  compliance 
with  the  provisions  of  the  homestead  law  of  the  United  States  and  proper 
proof  thereof,  and  shall  not  be  required  to  pay  the  appraised  values  of  such 
lands  in  addition  to  such  compliance  with  the  said  homestead  law.  [33 
Stat.  L.  306.] 

The  foregoing  section  3  was  added  to  this  Act  by  an  Act  of  April  23,  1904,  ch.  1496, 
entitled  "An  Act  To  amend  an  Act  entitled  *An  Act  to  provide  for  the  opening  of 
certain  abandoned  military  reservations,  and  for  other  purposes,'  approved  August 
twenty-third,  eighteen  hundred  and  ninety-four." 
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Ab  Act  To  amend  and  extend  the  provisions  of  an  Act  entitled  "An  Act 
to  provide  for  the  opening  of  certain  abandoned  military  reservations, 
and  for  other  purposes/'  approved  August  twenty-third,  eighteen 
hundred  and  ninety-four. 

[Act  of  Feb.  15, 1895,  ch,  92,  28  Stat  L.  664.] 

[Sec.  1.]  [Abandoned  reservations  opened  to  settiement  under  land 
laws.]  That  the  provisions  of  the  Act  approved  August  twenty-third, 
eighteen  hundred  and  ninety-four,  entitled  **An  Act  to  provide  for  the 
opening  of  certain  abandoned  military  reservations,  and  for  other  pur- 
poses," are  hereby  extended  to  all  abandoned  military  reservations  which 
were  placed  under  the  control  of  the  Secretary  of  the  Interior  under  any 
law  in  force  prior  to  the  Act  of  July  fifth,  eighteen  hundred  and  eighty- 
four.     [28  Stat.  L,  664.] 

Section  2  of  this  Act,  which  was  temporary  only,  was  as  foUows: 

"  Seo.  2.  That  the  preference  right  of  entry  given  to  actual  settlers  by  the  terms  of 
the  Act  to  which  this  is  an  amendment  shall,  so  far  as  the  lands  to  which  the  pro- 
visions of  said  Act  are  extended,  take  effect  and  continue  for  six  months  from  the 
date  of  this  amendatory  Act." 

The  Act  of  Aug.  23,  1894,  ch.  314,  mentioned  in  this  Act,  is  given  in  the  three  pre- 
ceding paragraphs  of  the  text. 

The  Act  of  July  6,  1884,  ch.  214,  menticmed  in  the  text,  is  given  su/prc^  p.  829. 


An  Act  Adjusting  certain  conflicts  respecting  State  school  indemnity 
selections  in  lieu  of  school  sections  in  abandoned  military  reserva- 
tions. 

[Act  of  Feb,  11, 1903,  ch.  543,  32  Stat.  L.  822.] 

[School  indemnity  selections  in  lieu  of  lands  in  abandoned  military 
reservations  confirmed  —  disposal  of  school  sections.]  That  all  State 
school  indemnity  selections  in  lieu  of  what  are  known  as  school  sections  in 
abandoned  n^ilitary  reservations  made  pursuant  to  the  decision  of  the  Secre- 
tary of  the  Interior  dated  January  twenty-eighth,  eighteen  hundred  and 
ninety-eight,  and  before  notice  of  the  withdrawal  of  that  decision  was 
received  at  the  local  land  oflice  at  which  the  selections  were  made,  and  which 
are  otherwise  regular  and  free  from  any  prior  lawful  claim,  shall  be  con- 
firmed by  the  Secretary  of  the  Interior ;  and  the  lands  in  such  school  sections 
in  lieu  of  which  such  confirmed  selections  were  made  shall  be  disposed  of 
under  the  laws  applicable  to  other  lands  in  such  abandoned  military  reserva- 
tions, a  preference  right  being  accorded  to  those  who  have  made  and  main- 
tained a  bona  fide  settlement  of  entry  pursuant  to  said  decision  of  the 
Secretary  of  the  Interior.    [32  Stat.  L.  822.] 


An  Act  to  authorise  the  Secretary  of  the  Navy  to  transfer  to  the  Secretary 
of  the  Interior,  for  entry  and  sale,  all  lands  in  the  State  of  Florida  not 
needed  for  naval  purposes. 

[Act  of  March  3, 1879,  ch.  189,  20  Stat.  L.  470.] 

[Sec.  1.]  [Lands  in  Florida  reserved  for  naval  purposes.]    That  the 
Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  to  cause  an  exam- 


836  8  FED.  STAT.  ANN.  (2d  Ed.) 

ination  to  be  made  of  the  condition  of  all  lands  in  the  State  of  Florida 
which  have  been  set  apart  or  reserved  for  naval  purposes,  excepting  the 
reservation  upon  which  the  navy-yard  at  Pensacola  is  located,  and  to  ascer- 
tain whether  or  not  such  reserved  lands  are  or  will  be  of  any  value  to  the 
Government  of  the  United  States  for  naval  purposes.     [20  Stat.  L.  471.] 

Section  3  of  this  Act  made  an  appropriation  to  carry  out  the  provisions  of  this  Act. 

Sec.  2.  [Restoration  to  entzy  and  sale.]  That  all  of  said  lands  which, 
in  the  judgment  of  the  Secretary  of  the  Navy,  are  no  longer  required  for 
naval  purposes  shall,  as  soon  as  practicable,  be  certified  by  him  to  the  Sec- 
retary of  the  Interior,  and  te  subject  to  entry  and  sale  in  the  same* manner 
and  under  the  same  conditions  as  other  public  lands  of  the  United  States : 
Provided,  That  all  persons  who  have,  in  good  faith,  made  improvements  on 
said  reserved  lands  so  certified  at  the  time  of  the  passage  of  this  act,  and 
who  occupy  the  same,  shall  be  entitled  to  purchase  the  part  or  parts  so 
occupied  and  improved  by  them,  not  to  exceed  one  hundred  and  sixty  acres 
to  any  one  person  at  one  dollar  and  twenty-five  cents  per  acre  within  such 
reasonable  time  as  may  be  fixed  by  the  Secretary  of  the  Interior.  [20  Stat, 
L.  471.] 


An  act  to  authoriie  the  Secretary  of  the  Navy  to  certify  to  the  Secretary 
of  the  Interior,  for  restoration  to  the  public  domain,  lands  in  the  states 
of  Alabama  and  Mississippi  not  needed  for  naval  purposes. 

[Act  of  March- 2,  1895,  ch.  182,  28  Stat.  L.  814,] 

[Naval  reservations  in  Alabama  and  Mississippi  restored  to  public 
domain  —  preference  right  of  settlement.]  That  the  Secretary  of  the 
Navy  be,  and  he  is  hereby,  authorized  to  cause  to  be  certified  to  the  Secre- 
tary of  the  Interior,  for  restoration  to  the  public  domain,  the  whole  or  such 
portion  or  portions  of  the  several  tracts  of  land  in  the  States  of  Alabama 
and  Mississippi  heretofore  set  apart  and  reserved  for  naval  uses  as  are  no 
longer  required  for  the  purposes  for  which  they  were  reserved,  or  for  any 
purposes  connected  with  the  naval  service ;  and  upon  such  certification  the 
tracts  of  land  described  therein  shall  be  duly  restored  to  and  become  a  part 
of  the  public  lands  of  the  United  States  and  a  preference  right  of  entry  for 
a  period  of  six  months  from  the  date  of  this  Act  shall  be  given  all  bona  fide 
settlers  who  are  qualified  to  enter  under  the  homestead  law  and  have  made 
improvements  and  are  now  residing  upon  any  agricultural  lands  in  said 
reservations,  and  for  a  period  of  six  months  from  the  date  of  settlement 
when  that  shall  occur  after  the  date  of  this  Act :  Provided,  That  persons 
who  enter  under  the  homestead  law  shall  pay  for  such  lands  not  less  than 
the  value  heretofore  or  hereafter  determined  by  appraisement,  or  less  than 
the  price  of  the  land  at  the  time  of  the  entry;  and  such  payment  may,  at 
the  option  of  the  purchaser,  be  made  in  five  equal  installments,  at  times  and 
at  rates  of  interest  to  be  fixed  by  the  Secretary  of  the  Interior :  Provided, 
That  so  much  of  the  said  lands  as  are  situated  on  Back  Bay,  near  the  city  of 
Biloxi,  in  the  State  of  Mississippi,  shall  be  disposed  of  under  the  town-site 
law  and  not  as  agricultural  lands.     [28  Stat.  L.  814.] 
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An  Act  Providing  for  free  homesteads  on  the  public  lands  for  actual  and 
bona  fide  settlers,  and  reserving  the  public  lands  for  that  purpose. 

[Act  of  May  17,  1900,  ch,  479,  31  Stat  L.  179.] 

[Sec.  1.]  [Free  homesteads  to  bona  fide  settlers  on  Indian  lands  opened 
to  settlement  —  commutation  of  entry  —  pa]nhent  to  Indians.]  That  all  set- 
tlers under  the  homestead  laws  of  the  United  States  upon  the  agricultural 
public  lands,  which  have  already  been  opened  to  settlement,  acquired  prior 
to  the  passage  of  this  Act  by  treaty  or  agreement  from  the  various  Indian 
tribes,  who  have  resided  or  who  shall  hereafter  reside  upon  the  tract  entered 
in  good  faith  for  the  period  required  by  existing  law,  shall  be  entitled  to  a 
patent  for  the  land  so  entered  upon  the  payment  to  the  local  land  ofScers 
of  the  usual  and  customary  fees,  and  no  other  or  further  charge  of  any  kind 
whatsoever  shall  be  required  from  such  settler  to  entitle  him  to  a  patent  for 
the  land  covered  by  his  entry :  Provided,  That  the  right  to  commute  any 
such  entry  and  pay  for  said  lands  in  the  option  of  any  such  settler  and  in 
the  time  and  at  the  prices  now  fixed  by  existing  laws  shall  remain  in  full 
force  and  effect:  Provided,  however,  That  all  sums  of  money  so  released 
which  if  not  released  would  not  belong  to  any  Indian  .tribe  shall  be  paid  to 
such  Indian  tribe  by  the  United  States,  and  that  in  the  event  that  the  pro- 
ceeds of  the  annual  sales  of  the  public  lands  shall  not  be  sufficient  to  meet 
the  payments  heretofore  provided  for  agricultural  colleges  and  experi- 
mental stations  by  an  Act  of  Congress,  approved  August  thirtieth,  eighteen 
hundred  and  ninety,  for  the  more  complete  endowment  and  support  of  the 
colleges  for  the  benefit  of  agriculture  and  mechanic  arts,  established  under 
the  provisions  of  an  Act  of  Congress,  approved  July  second,  eighteen  hun- 
dred and  sixty-two,  such  deficiency  shall  be  paid  by  the  United  States :  And 
provided  further,  That  no  lands  shall  be  herein  included  on  which  the 
United  States  Government  had  made  valuable  improvements,  or  lands  that 
had  been  sold  at  public  auction  by  said  Government.     [31  Stat,  L,  179.] 

This  is  known  as  the  "  Free  Homestead  Act." 

For  the  Act  of  Aug.  30,  1890,  ch.  814,  and  the  Act  of  July  2,  1862,  ch.  130,  men- 
tioned in  the  text,  see  Education. 

Sec.  2.  [Repeal.]    That  all  Acts  or  parts  of  Acts  inconsistent  with  the 
provisions  of  this  Act  are  hereby  repealed.     [31  Stat,  L,  179,] 


An  Act  To  allow  the  commutation  of  homestead  entries  in  certain  cases. 

[Act  of  Jan,  26,  1901,  ch.  180,  31  Stat,  L,  740,] 

[Commutation  to  settlers  under  free  homestead  laws.]  That  the  pro- 
visions of  section  twenty-three  hundred  and  one  of  the  Revised  Statutes  of 
the  United  States,  as  amended,  allowing  homestead  settlers  to  commute  their 
homestead  entries  be,  and  the  same  hereby  are,  extended  to  all  homestead 
settlers  aflPected  by  or  entitled  to  the  benefits  of  the  provisions  of  the  Act 
entitled  **An  Act  providing  for  free  homesteads  on  the  public  lands  for 
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actual  and  bona  fide  settlers,  and  reserving  the  public  lands  for  that  pur- 
pose," approved  the  seventeenth  day  of  May,  anno  Domini  nineteen  hun- 
dred. Provided,  however,  That  in  commuting  such  entries  the  entryman 
shall  pay  the  price  provided  in  the  law  under  which  the  original  entry  was 
made.     [31  St(U.  L,  740.] 

R.  S.'  sec.  2301  mentioned  in  the  text  is  given  as  amended  supra,  p.  583. 
The  Act  of  May  17,  1900,  ch.  479,  mentioned  in  this  Act,  is  given  in  the  two  preceding 
paragraphs  of  the  text. 


[Sec.  1.]  [Secretary  of  Interior  may  negotiate  with  Indians  for  oession 
of  lands.]  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized, in  his  discretion,  to  negotiate,  through  any  United  States  Indian 
inspector,  agreements  with  any  Indians  for  the  cession  to  the  United  States 
of  portions  of  their  respective  reservations  or  surplus  unallotted  lands,  any 
agreements  thus  negotiated  to  be  subject  to  subsequent  ratification  by  Con- 
gress.   [31  Stat  L.  1077,] 

This  is  from  the  Indian  Appropriation  Act  of  March  3^  1901,  ch.  832* 


Sec.  10.  [Indian  agreements  not  changed.]  That  nothing  in  this  act 
shall  change,  repeal,  or  modify  any  agreements  or  treaties  made  with  any 
Indian  tribes  for  the  disposal  of  their  lands,  or  of  land  ceded  to  the  United 
States  to  be  disposed  of  for  the  benefit  of  such  tribes,  and  the  proceeds 
thereof  to  be  placed  in  the  Treasury  of  the  United  States ;  and  the  disposi- 
tion of  such  lands  shall  continue  in  accordance  with  the  provisions  of  such 
treaties  or  agreements ;  except  as  provided  in  section  5  of  this  act.  [26  Stat, 
L,  1099.] 

This  is  from  an  Act  of  March  3,  1891,  ch.  561,  which  repealed  the  timber-culture 
laws.    See  the  notes  to  section  1  of  this  Act,  aupra,  p.  826. 


Seo.  2.  [Second  homestead  entries  permitted  certain  settlers.]     That 

any  person  who,  prior  to  the  passage  of  an  Act  entitled  *'An  Act  providing 
for  free  homesteads  on  the  public  lands  for  actual  and  bona  fide  settlers, 
and  reserving  the  public  lands  for  that  purpose,'*  approved  May  seven- 
teenth, nineteen  hundred,  having  made  a  homestead  entry  and  perfected  the 
same  and  acquired  title  to  the  land  by  final  entry  by  having  paid  the  price 
provided  in  the  law  opening  the  land  to  settlement,  and  who  would  have 
been  entitled  to  the  provisions  of  the  Act  before  cited  had  final  entry  not 
been  made  prior  to  the  passage  of  said  Act,  may  make  another  homestead 
entry  of  not  exceeding  one  hundred  and  sixty  acres  of  any  of  the  public 
lands  in  any  State  or  Territory  subject  to  homestead  entry:  Provided, 
That  any  person  desiring  to  make  another  entry  under  this  Act  will  be 
required  to  make  affidavit,  to  be  transmitted  with  the  other  filing  papers 
now  required  by  law,  giving  the  description  of  the  tract  formerly  entered, 
date  and  number  of  entry,  and  name  of  the  land  office  where  made,  or  other 
sufficient  data  to  admit  of  readily  identifying  it  on  the  official  records: 
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And  provided  further,  That  said  person  has  all  the  other  proper  qualifica- 
tions of  a  homestead  entry  man:  And  provided  aisOy  That  commutation 
under  section  twenty-three  hundred  and  one  of  the  Revised  Statutes,  or  any 
amendment  thereto,  or  any  similar  statute,  shall  not  be  permitted  of  an 
entry  made  under  this  Act,  excepting  where  the  final  proof,  submitted  on 
the  former  entry  hereinbefore  described,  shows  a  residence  upon  the  land 
covered  thereby  for  the  full  period  of  five  years,  or  such  term  of  residence 
thereon  as  added  to  any  properly  credited  military  or  naval  service  shall 
equal  such  period  of  five  years.    [32  Stat,  L.  203.] 

This  is  from  an  Act  of  May  22,  1902,  ch.  821,  entitled  ''An  Act  to  allow  the  commuta- 
tion of  first  and  second  homestead  entries  in  certain  cases." 

Section  1  of  this  Act  was  as  follows: 

"  [Sec.  1.]  That  homestead  settlers  upon  the  ceded  portion  of  the  Sioux  Indian 
Reservation  in  South  Dakota  who  made  entry  subsequent  to  March  third,  eighteen 
hundred  and  ninety -nine,  shall  be  entitled  to  the  provisions  of  the  Act  entitled  ''An 
Act  to  allow  commutation  of  homestead  entries  in  certain  cases,''  approved  January 
twenty-sixth,  nineteen  hundred  and  one,  and  in  commuting  shall  only  be  required  to 
pay  the  price  provided  in  the  law  imder  which  original  entry  was  made." 

The  Act  of  May  17,  1900,  ch.  479,  mentioned  in  the  text,  is  given  aupra,  p.  837. 

R.  S.  sec.  2301  mentioned  in  the  text  is  given  supra,  p.  583. 


An  Act  To  extend  the  provuiionB  of  chapter  eight,  title  thirty-two,  of  the 
Kevised  Statutes  of  the  United  States,  entitled  ' '  Beservation  and  sale 
of  town  sites  on  the  public  lands/'  to  the  ceded  Indian  lands  in  the 
State  of  Minnesota. 

[Act  of  Feb.  9,  1903,  ch.  531,  32  Stat.  L.  820.] 

m 

[Town-site  entries  extended  to  ceded  Indian  lands  in  Minnesota.]  That 
chapter  eight,  title  thirty-two,  of  the  Revised  Statutes  of  the  United  States, 
entitled  **  Reservation  and  sale  of  town  sites  on  the  public  lands,"  be,  and 
is  hereby,  extended  to  and  declared  to  be  applicable  to  ceded  Indian  lands 
within  the  State  of  Minnesota.  This  Act  shall  take  effect  and  be  in  force 
from  and  after  its  passage.    [32  Stat.  L.  820.] 


An  Act  Authorizing  the  Secretary  of  the  Interior  to  classify  and  appraise 

unallotted  Indian  lands. 

[Act  of  June  6, 1912,  ch.  155,  37  Stat.  L.  125.] 

[Olassiflcation,  etc.,  of  unallotted  lands  authorized.]  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  to  cause  to  be  classified  or 
reclassified  and  appraised  or  reappraised,  in  such  manner  as  he  may  deem 
advisable,  the  unallotted  or  otherwise  unreserved  lands  within  any  Indian 
reservation  opened  to  settlement  and  entry  but  not  classified  and  appraised 
in  the  manner  provided  for  in  the  Act  or  Acts  opening  such  reservations  to 
settlement  and  entry,  or  where  the  existing  classification  or  appraisement  is, 
in  the  opinion  of  the  Secretary  of'  the  Interior,  erroneous.  [37  Stat.  L. 
125.] 
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XXn.   LANDS   IN   OKLAHOMA 

Sec.  18.  [Indian  lands  —  homestead  entries  —  soldiers  and  sailors' 
rights  —  school  and  missionary  lands  —  restrictions   as  to  railroads.] 

*  •  •  Whenever  any  of  the  other  lands  within  the  Territory  of  Okla- 
homa, now  occupied  by  any  Indian  tribe,  shall  by  operation  of  law  or 
proclamation  of  the  President  of  the  United  States,  be  open  to  settlement, 
they  shall  be  disposed  of  to  actual  settlers  only,  under  the  provisions  of  the 
homestead  law,  except  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  of  the  United  States,  which  shall  not  apply :  Provided,  however, 
That  each  settler,  under  and  in  accordance  with  the  provisions  of  said 
homestead  laws,  shall  before  receiving  a  patent  for  his  homestead  pay 
to  the  United  States  for  the  land  so  taken  by  him,  in  addition  to  the  fees 
provided  by  law,  a  sum  per  acre  equal  to  the  amount  which  has  been  or  may 
be  paid  by  the  United  States  to  obtain  a  relinquishment  of  the  Indian  title 
or  interest  therein,  but  in  no  case  shall  such  payment  be  less  than  one  dollar 
and  twenty-five  cents  per  acre.  The  rights  of  honorably  discharged  soldiers 
and  sailors  in  the  late  civil  war,  as  defined  and  described  in  sections  twenty- 
three  hundred  and  four  and  twenty-three  hundred  and  five  of  the  Revised 
Statutes  of  the  United  States,  shall  not  be  abridged  except  as  to  such  pay- 
ment. All  tracts  of  land  in  Oklahoma  Territory  which  have  been  set  apart 
for  school  purposes,  to  educational  societies,  or  missionary  boards  at  work 
among  the  Indians,  shall  not  be  open  for  settlement,  but  are  hereby  granted 
to  the  respective  educational  societies  or  missionary  boards  for  whose  use 
the  same  has  been  set  apart.  No  part  of  the  land  embraced  within  the 
Territory  hereby  created  shall  inure  to  the  use  or  benefit  of  any  railroad 
corporation,  except  the  rights  of  way  and  land  for  stations  heretofore 
granted  to  certain  railroad  corporations.  Nor  shall  any  provision  of  this 
act  or  any  act  of  any  officer  of  the  United  States,  done  or  performed  under 
the  provisions  of  this  act  or  otherwise,  invest  any  corporation  owning  or 
operating  any  railroad  in  the  Indian  Territory,  or  Territory  created  by 
this  act,  with  any  land  or  right  to  any  land  in  either  of  said  Territories, 
and  this  act  shall  not  apply  to  or  aflfect  any  land  which,  upon  any  condition 
on  becoming  a  part  of  the  public  domain,  would  inure  to  the  benefit  of,  or 
become  the  property  of,  any  railroad  corporation.     [26  Stat.  L,  90.] 

The  preceding  part  of  section  18,  and  the  following  sections  20-24,  27,  are  a  part  of 
an  Act  of  May  2,  1890,  ch.  182,  entitled  "An  Act  to  provide  a  temporary  government 
for  the  Territory  of  Oklahoma,  to  enlarge  the  jurisdiction  of  the  United  States  Court 
in  the  Indian  Territory,  and  for  other  purposes.*' 

The  omitted  part  of  this  section  provided  for  the  reservation  of  school  lands,  and 
the  opening  of  certain  lands  to  homestead  entry. 

R.  S.  sec.  2301  mentioned  in  the  text  is  given  supra,  p.  583. 

R.  S.  sees.  2304,  2305  mentioned  in  the  text  are  given  supra,    pp.  586,  587. 


Procedure  in  land  contests. —  "  This  sec- 
tion goes  further  than  to  make  the  home- 
stead laws  applicable,  but  adopts  and  puts 
in  force  the  procedure  in  contests  then 
in  force  as  well  as  the  general  provisions 
and  principles  of  the  homestead  laws." 
Peters  r.  U.  S.,  (18^)  2  Okla.  116,  S3 
Pac.    1031. 

Presence  in  prohibited  territory  at  time 


of  opening. —  Under  the  statute  and  the 
proclamation  of  the  President  for  the 
opening  up  for  settlement  of  lands  in 
Oklahoma,  any  person  who  was  within 
the  prohibited  territory  at  the  time  the 
.  land  was  opened  by  law  for  settlement 
was  precluded  from  entering  a  homestead 
therein.  Thus  a  railroad  section  hand  re- 
siding with  his  family  on  a  railroad  ri^t 
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of  wav  within  the  territory,  who,  by  rea- 
son of  his  employment  and  residence,  was 
within  the  prohibited  territory  at  the 
time  of  the  opening,  was  disqualified  to 
make  a  homestead  entry.  Smith  v.  Town- 
send,  (1893)  148  U.  S.  490,  13  S.  Ct.  634, 
37  U.  S.  (L.  ed.)  533,  affirming  (1892) 
1  Okla.  117,  29  Pac.  80. 

And  so  was  a  deputy  marshal  of  the 
United  States  who  was  within  the  pro- 
hibited territory  in  the  performance  of 
hij  odioial  duties.  Payne  v.  Robertson, 
(1898)  169  U.  S.  323,  18  S.  Ct.  337,  42 
U.  S.  (L.  ed.)  761,  affirming  Payne  v. 
FoBter,    (Okla.   1893)    33  Pac.  424. 

The  provision  with  regard  to  honor- 
ably discharged  Union  sailors  and  sol- 
diers was  intended  only  to  give  them  an 
equal  right  with  others  to  acquire  a  home- 
stead within  the  territory,  and  in  no  way 
operated  to  relieve  them  from  the  general 
resitriction  as  to  going  into  the  territory. 
Calhoun  r.  Violet,  (1899)  173  U.  S.  60, 
19  S.  Ct.  324,  43  U.  S.  (L.  ed.)  614, 
affirming  (1896)  4  Okla.  321,  47  Pac.  479. 

But  one  who  was  within  the  Osage  In- 
dian or  the  Ponca  Indian  reservation  be- 
fore the  hour  of  twelve  o'clock  noon  (cen- 
tral standard  time)  of  Sept.  16,  1893, 
and  made  the  race  from  said  reservation 
into  the  part  of  the  Cherokee  Outlet 
opened  to  settlement  on  that  dav,  was 
not  by  reason  thereof  disqualified  from 
settling,  filing  homestead  entry  upon,  and 
acquiring  title  to  a  quarter-section  of 
land  within  the  country  then  declared 
open  to  settlement.  McClung  r.  Penny, 
(1902)  12  Okla.  303,  70  Pac.  404;  Wine- 
brenner  tr.  Forney,  (1902)  11  Okla.  566, 
69  Pac.  879,  affirm£d  (1903)  189  U.  S. 
148,  23  S.  Ct.  590,  47  U.  S.  (L.  ed.) 
754. 

It  has  been  established  by  the  rulings 
of  the  land  department  that  one  who  took 


part  in  the  race  for  land  on  the  day  of 
the  opening  was  not  prohibited  from  tak- 
ing land  because  of  a  prior  entry  into 
the  territory,  unless  it  is  shown  that 
manifest  advantage  resulted  to  the  entry- 
man  from  his  previous  presence  in  the 
territory.  Potter  v.  Hall,  (1903)  189 
U.  S.  292,  23  S.  Ct.  545,  47  U.  S.  (L.  ed.) 
817,  reversing  (1901)  11  Okla.  173,  66 
Pac.  841. 

Compare  Patterson  r.  Wilson,  (1901) 
11  Okla.  76,  66  Pac.  921,  holding  that  a 

ferson  who  makes  the  race  is  disqualified 
rom  making  a  homestead  entry,  if  he 
was  within  the  territory  prior  to  the 
opening  and  subsequent  to  the  Act  pro- 
viding for  the  opening.  In  that  case  the 
court  considered  that  the  claimant  had 
gained  a  decided  advantage  by  his  pres- 
ence in  the  territory  during  the  prohib- 
ited period,  but  expressly  disapproved  of 
the  ooctrine  of  advantage,  and  oased  its 
decision  on  the  broad  ground  that  there 
was  no  exception  to  the  rule  prohibiting 
persons  who  were  within  the  territory 
before  the  opening  from  making  a  home- 
stead entry. 

A  homestead  entry  on  land  in  Okla- 
homa Territory,  which  was  valid  upon 
its  face,  although  made  by  one  in  fact 
personally  disqualified  to  make  a  valid 
entry,  prevented  the  initiation  of  home- 
stead rights  by  another  while  it  remained 
uncanceled  of  record  by  some  direct  ac- 
tion of  the  land  office  or  by  relinquish- 
ment. McMichael  r.  Murphy,  (1905)  197 
U.  S.  304,  26  S.  Ct.  460,  49  U.  S.  (L.  ed.) 
766,  affirming  (1902)  12  Okla.  155,  70 
Pac.  189. 

The  territory  of  Oklahoma  receiyed  no 
title  to  sections  i6  and  36  in  each  town- 
ship in  said  territory.  Territory  v.  Choc- 
taw, etc.,  R.  Co.,  (1908)  20  Okla.  663, 
95  Pac.  420. 


Sec.  20.  [Procedure  under  homestead  laws  —  selections  in  square  form 
—  soldiers'  and  sailors'  homesteads.]  That  the  procedure  in  applications, 
entries,  contests,  and  adjudications  in  the  Territory  of  Oklahoma  shall  be 
in  form  and  manner  prescribed  under  the  homestead  laws  of  the  United 
States,  and  the  general  principles  and  provisions  of  the  homestead  laws, 
except  as  modified  by  the  provisions  of  this  act  and  the  acts  of  Congress 
approved  March  first  and  second,  eighteen  hundred  and  eighty-nine,  hereto- 
fore mentioned,  shall  be  applicable  to  all  entries  made  in  said  Territory,  but 
no  patent  shall  be  issued  to  any  person  who  is  not  a  citizen  of  the  United 
States  at  the  time  of  making  final  proof. 

All  persons  who  shall  settle  on  land  in  said  Territory,  under  the  pro- 
visions of  the  homestead  laws  of  the  United  States,  and  of  this  act,  shall 
be  required  to  select  the  same  in  square  form  as  nearly  as  may  be ;  and  no 
person  who  shall  at  the  time  be  seized  in  fee  simple  of  a  hundred  arid  sixty 
acres  of  land  in  any  State  or  Territory,  shall  hereafter  be  entitled  to  enter 
land  in  said  Territory  of  Oklahoma.  The  provisions  of  sections  twenty- 
three  hundred  and  four  and  twenty  three  hundred  and  five  of  the  Revised 
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Statutes  of  the  United  States  shall,  except  so  far  as  modified  by  this  act, 
apply  to  all  homestead  settlements  in  said  Territory.     [26  StaL  L,  91,] 

See  the  notes  to  the  preceding  section  18  of  this  Act. 

The  Acts  referred  to  in  the  text  are  as  follows: 

Act  of  March  1,  1889,  25  Stat.  L.  767,  in  relation  to  the  cession  of  lands  of  the 
Muscogee  (or  Creek)  Nation  of  Indians,  section  2  of  which  provides  as  follows: 

"Sec.  2.  That  the  lands  acquired  by  the  United  States  under  said  agreement  shall 
be  a  part  of  the  public  domain,  but  they  shall  only  be  disposed  of  in  accordance  with 
the  laws  regulating  homestead  entries,  and  to  the  persons  qualified  to  make  such 
homestead  entries,  not  exceeding  one  hundred  and  sixty  acres  to  one  qualified  claim- 
ant. And  the  provisions  of  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  of  the  United  States  shall  not  apply  to  any  lands  acquired  under  said  agree- 
ment. Any  person  who  may  enter  upon  any  part  of  said  lands  in  said  agreement 
mentioned  prior  to  the  time  that  the  same  are  opened  to  settlement  by  Act  of  Con- 
gress shall  not  be  permitted  to  occupy  or  tb  make  entry  of  such  lands  or  lay  any  claim 
thereto."     [25  Stat  L.  759.] 

Act  of  March  2,  1889,  ch.  412,  25  Stat.  L.  1006,  relating  to  the  cession  of  landa  of 
the  Seminole  and  Cherokee  Indians,  sections  13  and  14  of  which  provide  as  follows: 

"  Sec.  13.  That  the  lands  acquired  by  the  United  States  under  said  agreement  shall 
be  a  part  of  the  public  domain,  to  be  disposed  of  only  as  herein  provided,  and  sections 
sixteen  and  thirty-six  of  each  township,  whether  surveyed  or  unsurveyed,  are  hereby 
reserved  for  the  use  and  benefit  of  the  public  schools,  to  be  established  within  the  limits 
of  said  lands  under  such  conditions  and  regulations  as  may  be  hereafter  enacted  hj 
Congress. 

"  That  the  lands  acquired  by  conveyance  from  the  Seminole  Indians  hereunder,  except 
the  sixteenth  and  thirty-sixth  sections  shall  be  disposed  of  to  actual  settlers  under  the 
homestead  laws  only,  except  as  herein  otherwise  provided  (except  that  section  two 
thousand  three  hundred  and  one  of  the  Revised  Statutes  shall  not  apply) :  And  pro- 
vided further,  That  any  person  who,  having  attempted  to,  but  for  any  cause,  failed 
to  secure  a  title  in  fee  to  a  homestead  under  existing  law,  or  who  made  entry  under 
what  is  known  as  the  commuted  provision  of  the  homestead  law,  shall  be  qualified  to 
make  a  homestead  entry  upon  said  lands:  And  provided  further,  That  the  rights  of 
honorably  discharged  Union  soldiers  and  sailors  in  the  late  Civil  War  as  defined  and 
described  in  sections  twenty-three  hundred  and  four  and  twenty-three  hundred  and 
five  of  the  Revised  Statutes  shall  not  be  abridged:  And  provided  further,  That  each 
entry  shall  be  in  square  form  as  nearly  as  practicable  and  no  person  be  permitted  to 
enter  more  than  one-quarter  section  thereof,  out  until  said  lands  are  opened  for  settle- 
ment by  proclamation  of  the  President,  no  person  shall  be  permitted  to  enter  upon 
and  occupy  the  same,  and  no  person  violating  this  provision  shall  ever  be  permitted 
to  enter  any  of  said  lands  or  acquire  any  right  thereto. 

"  The  Secretary  of  the  Interior  may,  after  said  proclamation  and  not  before,  permit 
entry  of  said  lands  for  town-sites,  under  sections  twenty-three  hundred  and  eighty- 
seven  and  twenty-three  hundred  and  eighty-eight  of  the  Revised  Statutes,  but  no  such 
entry  shall  embrace  more  than  one-half  section  of  land. 

"  That  all  the  foregoing  provisions  with  reference  to  lands  to  be  acquired  from 
the  Seminole  Indians  including  the  provisions  pertaining  to  forfeiture  shall  apply  to 
and  regulate  the  disposal  of  the  lands  acquired  from  the  Muscogee  or  Creek  Indians 
by  articles  of  cession  and  agreement  made  and  concluded  at  the  city  of  Washington 
on  the  nineteenth  d-ay  of  January  in  the  year  of  our  Lord  eighteen  hundred  and 
eighty-nine."     [25  Stat.  L,  1005.] 

"  Sec.  14.  The  President  is  hereby  authorized  to  appoint  three  Commissioners,  not 
more  than  two  of  whom  shall  be  members  of  the  same  political  party,  to  n^otiate 
with  the  Cherdcee  Indians  and  with  all  other  Indians  owning  or  claiming  lands  lying 
west  of  the  ninety-sixth  degree  of  longitude  in  the  Indian  Territory  for  the  cession 
to  the  United  States  of  all  their  title,  claim  or  interest  of  every  kind  or  character 
in  and  to  said  lands,  and  any  and  all  agreements  resulting  from  such  negotiations 
shall  be  reported  to  the  President  and  by  him  to  Congress  at  its  next  session  and  to 
the  council  or  councils  of  the  nation  or  nations,  tribe  or  tribes,  agreeing  to  the  same 
for  ratification,  and  for  this  purpose  the  sum  of  twenty-five  thousand  dollars,  or  as 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to  be  immediately  available: 
Provided,  That  said  Commission  is  further  authorized  to  submit  to  the  Cherokee 
nation  the  proposition  that  said  nation  shall  cede  to  the  United  States  in  the  maimer 
and  with  the  effect  aforesaid,  all  the  rights  of  said  nation  in  said  lands  upon  the 
same  terms  as  to  payment  as  is  provided  in  the  agreement  made  with  the  Creek 
Indians  of  date,  January  nineteentn,  eighteen  hundr^  and  eighty-nine,  and  ratified 
by  the  present  Congress;  and  if  said  Cherokee  nation  shall  accept*  and  by  Act  of  its 
legislative  authority  duly  passed,  ratify  the  same,  the  said  lands  shall  thereupon 
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become  a  part  of  the  public  domain,  for  the  purpose  of  such  disposition  as  is  herein 
provided,  and  the  President  is  authorized  as  soon  thereafter  as  he  may  deem 
fuiTiaable,  by  proclamation  open  said  lands  to  settlement  in  the  same  manner  and  to 
the  same  effect,  as  in  this  act  provided  concerning  the  lands  acquired  from  said  Cre^ 
Indians,  but  until  said  lands  are  opened  for  settlement  by  proclamation  of  the  Presi- 
dent, no  person  shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no  person 
violating  this  provision  uiall  be  permitted  to  enter  any  of  said  lands  or  acquire  any 
right  thereto."    [25  Biat.  L.  1005.} 

Sec.  21.  [Homestead  locations  and  entries  —  patents.]  That  any  per- 
son, entitled  by  law  to  take  a  homestead  in  said  Territory  of  Oklahoma, 
who  has  already  located  and  filed  upon,  or  shall  hereafter  locate  and  file 
upon,  a  homestead  within  the  limits  described  in  the  President's  proclama- 
tion of  April  first,  eighteen  hundred  and  eighty  nine,  and  under  and  in 
pursuance  of  the  laws  applicable  to  the  settlement  of  the  lands  opened  for 
settlement  by  such  proclamation,  and  who  has  complied  with  all  the  laws 
relating  to  such  homestead  settlement,  may  receive  a  patent  therefor  at  the 
expiration  of  twelve  months  from  date  of  locating  upon  said  homestead 
upon  payment  to  the  United  States  of  one  dollar  and  twenty-five  cents  per 
acre  for  land  embraced  in  such  homestead.     [26  Stat.  L.  91.] 

See  the  notes  to  section  18  of  this  Act,  supra,  p.  840. 

One  holding  land  by  virtue  of  a  re-  is  not  on  account  thereof  prohibited  from 

ceiver's    final    certificate    prior    to    issue  entering   public   lands   in    the   territory, 

of  patent  is  not  seized  in  fee  simple  of  under  Qiis  section.     Gourley  v.  Country- 

the  land  described  in  such  certificate,  and  man,  (1907)  18  Okla.  220,  90  Pac.  427. 

Sec.  22.  [Oklahoma  town  sites  —  reservations  for  parks,  schools,  etc. — 
homestead  entries  —  rights  of  occupants  —  disposition  of  proceeds.]  That 
the  provisions  of  title  thirty-two,  chapter  eight  of  the  Revised  Statutes  of 
the  United  States  relating  to  **  reservation  and  sale  of  town  sites  on  the 
public  lands  ' '  shall  apply  to  the  lands  open,  or  to  be  opened  to  settlement 
in  the  Territory  of  Oklahoma,  except  those  opened  to  settlement  by  the 
proclamation  of  the  President  on  the  twenty-second  day  of  April,  eighteen 
hundred  and  eighty-nine:  Provided,  That  hereafter  all  surveys  for  town 
sites  in  said  Territory  shall  contain  reservations  for  parks  (of  substan- 
tially equal  area  if  more  than  one  park)  and  for  schools  and  other  public 
purposes,  embracing  in  the  aggregate  not  less  than  ten  nor  more  than 
twenty  acres ;  and  patents  for  such  reservations,  to  be  maintained  for  such 
purposes,  shall  be  issued  to  the  towns  respectively  when  organized  as 
municipalities :  Provided  further,  That  in  case  any  lands  in  said  Territory 
of  Oklahoma,  which  may  be  occupied  and  filed  upon  as  a  homestead,  under 
the  provisions  of  law  applicable  to  said  Territory,  by  a  person  who  is 
entitled  to  perfect  his  title  thereto  under  such  laws,  are  required  for  town 
site  purposes,  it  shall  be  lawful  for  such  person  to  apply  to  the  Secretary 
of  the  Interior  to  purchase  the  lands  embraced  in  said  homestead  or  any 
part  thereof  for  town-site  purposes.  He  shall  file  with  the  application  a 
plat  of  such  proposed  town-site,  and  if  such  plat  shall  be  approved  by  the 
Secretary  of  the  Interior,  he  shall  issue  a  patent  to  such  person  for  land 
embraced  in  said  town  site,  upon  the  payment  of  the  sum  of  ten  dollars 
per  acre  for  all  the  lands  embraced  in  such  town  site,  except  the  lands  to  be 
donated  and  maintained  for  public  purposes  as  provided  in  this  section. 
And  the  sums  so  received  by  the  Secretary  of  the  Interior  shall  be  paid 
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over  to  the  proper  authorities  of  the  municipalitiei;  when  organized,  to  be 
used  by  them  for  school  purposes  only.     [26  Stat.  L  91.] 

See  the  notes  to  section  18  of  this  Act,  supra,  p.  840. 

Title  32,  ch.  8,  of  the  Revised  Statutes,  mentioned  in  the  text,  is  given,  together 
with  subsequent  legislation  relating  to  the  same  subject,  under  subdivision  XVI  of 
this  title,  supra,  p.  765. 

Sec.  23.  [Reservation  of  land  for  public  highways  in  Oklahoma.]  That 

there  shall  be  reserved  public  highways  four  rods  wide  between  each  section 
of  land  in  said  Territory,  the  section  lines  being  the  center  of  said  high- 
ways; but  no  deduction  shall  be  made,  where  cash  payments  are  provided 
for,  in  the  amount  to  be  paid  for  each  quarter  section  of  land  by  reason  of 
such  reservation.  But  if  the  said  highway  shall  be  vacated  by  any  com- 
petent authority,  the  title  to  the  respective  strips  shall  inure  to  the  then 
owner  of  the  tract  of  which  it  formed  a  part  by  the  original  survey.  [26 
Stat.  L.  92,] 

See  the  notes  to  section  18  of  this  Act,  supra,  p.  840. 

Sec.  24.  [Fraudulent  settlement  void  —  pexialty.]  That  it  shall  be 
unlawful  for  any  person,  for  himself  or  any  company,  association,  or  cor- 
poration, to  directly  or  indirectly  procure  any  person  to  settle  upon  any 
lands  open  to  settlement  in  the  Territory  of  Oklahoma,  with  intent  there- 
after of  acquiring  title  thereto ;  and  any  title  thus  acquired  shall  be  void ; 
and  the  parties  to  such  fraudulent  settlement  shall  severally  be  guilty  of  a 
misdemeanor,  and  shall  be  punished  upon  indictment,  by  imprisonment  not 
exceeding  twelve  months,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  [26 
Stat.  L.  92,] 

See  the  notes  to  section  18  of  this  Act,  supra,  p.  840. 

Sec.  27.  [Bights  of  OGcnpants  not  impaired.]  That  the  provisions  of 
this  act  shall  not  be  so  construed  as  to  invalidate  or  impair  any  legal  claims 
or  rights  of  persons  occupying  any  portion  of  said  Territory,  under  the 
laws  of  the  United  States,  but  such  claims  shall  be  adjudicated  by  the  Land 
Department,  or  the  courts,  in  accordance  with  their  respective  jurisdictions. 
[26  Stat.  L.  93.] 

See  the  notes  to  section  18  of  this  Act,  supra,  p.  840. 


An  act  to  provide  for  town  site  entries  of  lands  in  what  is  known  as 

''  Oklahoma/'  and  for  other  purposes. 

[Act  of  May  14,  1890,  ch.  207,  26  Stat.  L.  109.] 

[Sec.  1.]  [Town-site  entries  of  lands  by  trustees  —  surveys,  convey- 
ances, etc.]  That  so  much  of  the  public  lands  situate  in  the  Territory  of 
Oklahoma,  now  open  to  settlement,  as  may  be  necessary  to  embrace  all  the 
legal  subdivisions  covered  by  actual  occupancy  for  purposes  of  trade  and 
business,  not  exceeding  twelve  hundred  and  eighty  acres  in  each  case,  may 
be  entered  as  to\^Ti-sites,  for  the  several  use  and  benefit  of  the  occupants 
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thereof,  by  three  trustees  to  be  appointed  by  the  Secretary  of  the  Interior 
for  that  purpose,  such  entry  to  be  made  under  the  provisions  of  section 
twenty-three  hundred  and  eighty-seven  of  the  Revised  Statutes  as  near  as 
may  be ;  and  when  such  entry  shall  have  been  made,  the  Secretary  of  the 
Interior  shall  provide  regulations  for  the  proper  execution  of  the  trust, 
by  such  trustees  including  the  survey  of  the  land  into  streets,  alleys, 
squares,  blocks,  and  lots  when  necessary,  or  the  approval  of  such  survey 
as  may  already  have  been  made  by  the  inhabitants  thereof,  the  assessment 
upon  the  lots  of  such  sum  as  may  be  necessary  to  pay  for  the  lands  embraced 
in  such  town-site,  costs  of  survey,  conveyance  of  lots,  and  other  necessary 
expenses,  including  compensation  of  trustees:  Provided,  That  the  Secre- 
tary of  the  Interior  may  when  practicable  cause  more  than  one  town  site 
to  be  entered  and  the  trust  thereby  created  executed  in  the  manner  herein 
provided  by  a  single  board  of  trustees,  but  not  more  than  seven  boards  of 
tj-ustees  in  all  shall  be  appointed  for  said  Territory,  and  no  more  than  two 
members  of  any  of  said  boards  shall  be  appointed  from  one  political  party. 
[26  Siat,  L,  109.] 

Section  8  of  this  Act  made  appropriations  and  is  omitted  as  executed. 

The  board  of  trustees  created  by  this  section  was  abolished  by  the  Act  of  July  7,^ 
1898,  ch.  571,  infra,  p.  854. 

The  provisions  of  this  Act  were  extended  to  the  Cherokee  Outlet  by  a  Res.  of  Sept.  1, 
1893,  No.  4,  infra,  p.  851. 

The  Territory  of  Oklahoma  has  subsequently  been  admitted  as  a  state.    See  States. 


Differing  from  general  Town-aite  Act. — 
The  town  sites  referred  to  by  the  general 
Town-site  Act  (R.  8.  sec.  2387,  impra, 
p.  641)  were  to  be  entered  by  the  cor- 
porate authorities  of  the  town  if  incor- 
porated, or  if  not,  by  the  judge  of  the 
County  Court  for  the  county  in  which 
the  town  was  located,  and  the  trust  as  to 
the  disposal  of  the  lands,  and  the  pro- 
ceeds of  the  sales  thereof,  were  to  be 
executed  in  accordance  with  such  regula- 
tions as  might  be  prescribed  by  the  legis- 
lative authorities  of  the  state  or  territory 
in  which  the  town  might  be  situated; 
while  under  this  special  Act,  in  reference 
to  Oklahoma,  the  entry  is  to  be  made  by 
trustees  appointed  by  the  Secretary,  and 
the  trust  conducted  under  such  regula- 
tions as  may  be  established  by  him.  In 
the  one  case  the  government  parted  with 
its  connection  with  the  land  when  the 
patent  issued  to  the  local  trustees;  in 
the  other,  the  government  retained  its 
oonnection  by  having  the  entry  made  by 
its  own  agents  and  the  trust  executed  in 
the  manner  it  directs.  By  the  scheme  of 
this  Act  the  title  is  held  in  trust  for  the 
occupying  claimants,  it  is  true,  but  also 
in  trust  sub  modo  for  the  government 
until  the  rightful  claimants  and  the  un- 
disposed of  or  surplus  land  are  ascer- 
tained. McDaid  r.  Oklahoma,  (1893)  150 
U.  S.  209,  14  S.  Ct.  69,  37  U.  S.  (L.  ed.) 
1055;  Bockiinger  r.  Foster,  (1903)  190 
V.  8.  116,  23  S.  Ct.  836,  47  U.  S.  (L.  ed.) 
975. 

Hatare  of  tmstee's  title. —  The  town- 
ahip  trustees  do  not  hold  an  indefeasible 


title  as  of  private  right  with  power  to 
dispose  of  the  land  at  will,  but  only  as 
trustees  for  such  occupants  as  mav  be 
ascertained,  in  the  mode  prescribed  by 
the  Act  of  Congress,  to  be  entitled  to 
the  particular  lots  within  the  town-site 
boundary.  The  creation  of  the  trust  by 
Congress  was  only  a  step  toward  the 
ultimate  transmission  of  the  title  of  the 
United  States  to  occupants  under  the 
Township  Act.  Bockiinger  ix  Foster, 
(1903)  190  U.  S.  116,  23  S.  Ot.  836,  47 
U.  S.    (L.  ed.)    975. 

Suit  against  town-site  trustees  — 
Maintenance. — A  suit  against  town-site 
trustees  to  compel  them,  without  regard 
to  the  Acts  of  Congress,  to  convey  to 
one  who  was  not  an  occupant  within  the 
meaning  of  that  Act,  but  who  claimed 
that  he  had  acquired,  under  the  home- 
stead laws,  a  right  to  the  land  superior 
to  that  held  by  the  town-site  trustees, 
for  the  u«e  of  occupants,  is  not  maintain- 
able, for  the  reason  that  the  trustees  are 
simply  government  agents  created  for  the 
conveyance  of  the  legal  title  from  the 
government  to  the  occupants,  and  that 
the  legal  title  is  still  in  the  United  States 
and  subject  exclusively  to  the  supervision 
of  the  Department  ot  the  Interior.  But 
when  an  occupant,  under  the  Town-site 
Law,  has  acquired  title  from  the  town- 
site  trustees,  any  one  who  adversely 
claims  title  to  the  land  can  litigate  the 
matter  with  the  occupant  in  some  court 
of  competent  jurisdiction,  because,  as  be- 
tween the  United  States  and  the  occu- 
pant, the  former  has  then  parted  with  its 
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title.  Bockfinger  t\  Foster,  (1903)  190 
U.  S.  116,  23  S.  Ct.  836,  47  U.  S.  (L.  ed.) 
976,  affirming  (1900)  10  Okla.  488,  62 
Pac.  799;  Hammer  v.  Hermann,  (1901) 
11  Okla.  127,  65  Pac.  043;  Fitzgerald  v. 
Foster,  (1902)  11  Okla.  558,  69  Pac.  878. 
See  also  McDaid  i7.  Oklahoma,  (1893) 
150  U.  S.  209,  14  S.  Ct  59,  37  U.  S. 
(L.  ed.)  1055;  Johnson  v.  Towsley,  (1871) 
13  Wall.  72,  20  U.  S.  (L.  ed.)  485;  Paine 
t\  Foster,  (1900)  9  Okla.  213,  53  Pac 
109. 

Parties. —  Even  if  an  action  against  the 
town-site  trustees  to  declare  a  resulting 
trust  in  favor  of  a  plaintiff  who  claims 
adversely  to  the  town-aite  entry  could  be 
maintained,  the  town-site  lot  claimants 
are  necessary  parties  to  the  action.  Fitz- 
gerald r.  Foster,  (1902)  11  Okla.  558,  69 
Pac.  878;  Bockfinger  v,  Foster,  (1900) 
10  Okla.  488,  62  Pac.  799;  Paine  v.  Fos- 
ter, (1900)  9  Okla.  213,  53  Pac.  109. 

When  right  of  occupant  becomes  vested. 
—  Congress  has  exclusive  power  over  the 
disposition  of  the  public  domain,  and  may 
divest  by  appropriate  l^slation  any  in- 
terest acquired  by  settlement  or  occu- 
pancy at  any  time  prior  to  an  entry  of 
the  land,  at  the  proper  land  office.  No 
vested  right  as  against  the  United  States 
is  acquired  until  all  the  prerequisites  for 
the  acquisition  of  the  title  have  been  com- 
plied with.  Guthrie  i?.  Beamer,  (1895)  3 
CHcla.  652,  41  Pac.  647;  Ard  v.  Brandon, 
(1895)  156  U.  S.  537,  15  S.  Ot.  406,  39 
U.  S.  (L.  ed.)  524. 

Supervisory  power  of  Secretary  of  In- 
terior.—  The  Secretary  of  the  Interior  is 
given  supervision  of  the  entire  business 
of  the  land  department,  and  he  is  invested 
with  authority  to  review,  reverse,  amend, 
or  affirm  all  proceedings  in  the  depart- 
ment having  for  their  ultimate  object  to 
secure  the  alienation  of  any  portion  of 
the  public  lands.  This  power  of  super- 
vision may  be  exercised  by  the  Secretary, 
by  direct  orders,  or  by  review  on  appeal, 
or  on  his  own  motion.  It  is  his  duty  to 
exercise  it  whenever  matters  are  brought 
to  his  attention  which  demand  the  exer- 
cise of  such  supervision.  The  supervisory 
power  of  the  Secretary  over  town-site 
trustees  arises  from  the  subordinate  regu- 
lations of  such  trustee  to  himself  and  not 
from  his  general  duties  in  relation  to 
the  public  lands,  and  where  the  United 
States  grants  lands,  absolutely  and  with- 
out reservation,  to  the  trustees  and  their 
successors,  to  hold  in  trust  for  the  use 
and  benefit  of  the  occupant,  the  trustees 
have  the  legal  title  and  the  government 
has  no  further  control  over  the  title  other 
than  the  supervisory  authority  of  the 
Secretary  of  the  Interior  in  the  adjust- 
ment of  controversies  between  conflicting 
claimants  to  the  lands.  Paine  v.  Foster, 
(1900)   9  Okla.  213,  53  Pac.  109 

Deposit  for  expenses  of  contest. —  A 
rule   of   the   Secretary   ctf   the   Interior 


which  requires  a  contestant  before  town- 
site  trustees,  appointed  under  this  Act, 
to  deposit  a  certain  sum  with  the  treas- 
urer of  the  board  before  the  cause  will  be 
heard,  is  authorized  by  law  and  is  a 
reasonable  rule,  and  the  contestant  or 
claimant  failing  to  comply  with  the  rule 
cannot  invoke  the  aid  of  a  court  of 
equity,  although  his  failure  to  cixnply 
with  the  rule  may  have  been  due  to  his 
poverty.  Twine  v.  Carey,  (1894)  2  Okla. 
249,  37  Pac.  1096;  Baldwin  r.  Mason, 
(1896)  3  Okla.  237,  41  Pac.  388;  Shultz 
V.  Jones,  (1895)  3  Okla.  504,  41  Pac. 
400;  Matthews  v.  Young,  (1895)  3  Okla. 
649,  41  Pac.  432. 

Effect  of  approval  of  former  survey. — 
Under  the  foregoing  provision  of  this  sec- 
tion for  the  entry  and  platting  of  the 
town  sites,  authorizing  tne  approval  of 
surveys  already  made  and  adopted  by  the 
inhabitants  of  the  town,  where  prior  to 
the  passage  of  this  Act  the  inhabitants 
of  tne  town  had  made  a  survey  and 
adopted  a  plat,  and  subsequentlv  the 
Secretary  oi  the  Interior  adopted  and 
approved  such  survey  and  plat,  the  Act 
of  Congress,  and  the  action  of  the  Secre- 
tary thereunder,  were,  in  effect,  a  dedi- 
cation to  the  public  uses  of  all  such  por- 
tions of  the  town  site  as  were  designated 
on  such  plat  as  streets  and  alleys,  and 
had  the  effect  to  divest  any  individual 
claim,  by  settlement  or  occupancy,  to 
such  portions.  A  different  rule  would 
apply  if  the  dedication  had  been  at^ 
tempted  by  the  trustees  or  by  Congress 
after  the  land  was  entered  for  the  boielit 
of  the  occupants.  The  dedication  of  the 
lands  for  streets  by  the  Act  of  Congress, 
and  the  action  of  the  Secretary,  relate 
to  the  time  of  the  axioption  of  the  statute, 
or,  probably,  to  the  date  of  the  adoption 
of  tne  plat  by  the  inhabitants.  Guthrie 
V.  Beamer,  (1895)  3  Okla.  652,  41  Pac 
647. 

Liability  of  disbnning  agent  for  money 
deposited  in  banks. — ^A  special  disburung 
agent  of  the  board  of  tovm-site  trustees, 
appointed  in  pursuance  of  r^^lations 
made  by  the  Secretary  of  the  Interior, 
authorized  by  this  section,  which  regula- 
tions provided  that  the  agent  should  de- 
posit ''all  the  sums  received  by  him  at 
least  once  a  wedc,  and  when  practicable 
daily,  in  some  bank  desienat«d  by  the 
board,"  is  liable  for  any  loss  that  may 
arise  from  the  failure  of  these  banks,  and 
he  is  not  relieved  from  liability  by  the 
fact  that  these  banks  were  designated  by 
the  board  of  trustees  as  places  of  deposit. 
The  fact  that  some  of  the  money  deposited 
was  derived  from  assessments  and  was 
never  in  the  treasury  is  immaterial,  in- 
asmuch as  it  was  public  money,  for  which 
he  was  bound  to  account  according  to  the 
terms  of  his  hoad,  (1891)  20  Op.  Atty.- 
Gen.  24. 

A  mle  of  the  Secretary  of  the  Inteiior, 
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which  requires  a  contestant  before  town- 
site  tru&tees,  appointed  under  this  sec^ 
tion,  to  deposit  a  certain  sum  with  the 
treasurer  of  the  board  before  a  cause  will 
be  heard,  is  a  reasonable  rule,  which  a 
court  Off  equity  will  uphold;  but  a  failure 
to  comply  with  such  rule  will  not  render 
Toid  a  judgment  of  a  court  of  general 
common  law  and  chancery  jurisdiction, 
where  the  court  had  Jurisdiction  of  the 
subject  matter,  and  of  the  parties  to  be 
appointed  in  pursuance  of  this  Act,  after 
action.  Thurston  t\  Washington,  (1907) 
18  Okla.  362,  90  Pac.  16. 

Use  of  public  street. —  The  selection  of 
a  lot  in   a  projected  town  site  in  Okla- 
homa, in  accordance  with  a  plat  agreed 
upon  by  a  portion  of  the  occupants  at  or 
near  the  date  of  the  opening  to  settle- 
ment, does  not  vest  such  an  unconditional 
title     in    the    selector    as    will    prevail 
against  the  right  of  Oklahoma  City  to 
the  use  and  occupation  of  the  lot  as  a 
public  street  under  a  subsequent  survey, 
made  or  approved  pursuant  to  thie  Act 
by  trustees  appointed  to  make  town-site 
entries  for  the  several  use  and  benefit  of 
the  occupants,  the  selector  not  being  an 
occupant  thereof  when  the  trustees  made 
entry  of  the  land,  nor  when  the  convey- 
ance to  them  was  made  by  the  govern- 
ment.      Oklah(Hna     City    i?.     McMaster, 
(1906)    196  U.  S.  629,  25  S.  Ct.  324,  49 
U.  S.   (L.  ed.)   687,  reversing   (1903)    12 
Okla.  570,  73  Pac.  1012. 

Appeal  from  dedsion  of  trustees. — 
Neither  the  commissioner  of  the  general 
land  office  nor  the  Secretary  of  the  In- 
terior can  entertain  an  appeal  from  a 
decision  of  a  board  of  town-site  trustees, 
appointed  in  pursuance  of  this  Act,  after 
a  deed  to  a  town  lot  has  been  made  and 
delivered,  notwithstanding  an  appeal  was 
nending  at  the  time  of  such  issuance  and 
delivery.  The  functions  and  jurisdiction 
of  that  department  necessarily  close  when 
the  title  has  passed  from  the  government. 
Brooks  V.  Garner,  (1908)  20  Okla.  236, 
94  Pac.  694,  97  Pac.  995. 

Effect  u)f  grant. — ^A  conveyance  made 
pursuant  to  this  statute  will  be  con- 
strued in  connection  with  it,  and  cannot 
be  diverted  from  the  uses  or  purposes  for 
which  the  conveyance  was  made.     Sharp 


i\  Guthrie,    (C&la.   1915)    145   Pac.   764, 
wherein    it    appeared    tiiat   pursuant    to 
this     Act,     the     United     States,     acting 
through  town-«ite  trustees,  filed  with  the 
register  of  deeda  of  Logan  county,  a  plat 
of  a  certain  tract  of  land  surveyed  into 
streets,  alleys,  lots,  and  blocks  and  known 
as    the    town    site    of    "  Capitol    Hill," 
whereon  it  is  shown  that  a  part  thereof 
embracing  10.62  acres  was  designated  as 
*' Capitol  Park";  and  where  the  settlers 
thereon  thereafter  obtained  titles  to  said 
lots   as   shown  upon   said   plat,   some   of 
which  abutted  on  said  park;   and  where 
with  intent  to  act  pursuant  to  Act  May 
2,    1890,    and    certain    instructions    from 
the  land  office  said  trustees  on  July  21, 
1890,   made,    executed,    and    delivered    a 
deed   to  the   citv   of  Guthrie,   of    which 
said  Capitol  Hill  was  th^i  and  «till  is  a 
part,  purporting  to  convey  said  park  to 
the  city;   and  where  the  citj  thereafter 
took  possession  and  from  time  to  time 
ezpenaed  a  large  sum  of  money  from  its 
puDlic  funds  in  improving  the  same  as 
a  park,  and  where  said  deed  was  after- 
ward canceled,  and  on  April  3,  1913,  with 
intent  to  effectuate  the   trust  and   pass 
the  title  to  said  park  from  the  United 
States  to  the  municipality,  the  President 
of  the  United  States  made,  executed,  and 
delivered  to  the  city  of  Guthrie  a  deed 
thereto  pursuant  to  said  Act.    The  court 
held  that  such  deed  was  in  legal  effect  a 
grant  by  the  United. States  to  the  muniei- 
pality    and    a    dedication    of    said    10.62 
acres    for   park   purposes,    and    that    an 
action  would  lie  in  favor  of  a  resident 
taxpayer  of   the  municipality  to   enjoin 
its  diversion  from  those  purposes  to   a 
private  use.    The  court  said:     "This  for 
the  reason  that  the  statute  empowering 
the  conveyance  of  the  title  to  the  land 
from  the  United  States  to  the  municipal- 
ity provided  the  same  should  be  for  park 
?urpo9es,  and,  when  the  municipality  took 
itle  thereto  under  the  deed,  it  took  in 
like  manner  as  if  the  empowering  statute 
were  written  in  the  deed.    Hence,  as  the 
empowering   statute   impressed   the   land 
conveyed  with  a  trust,  oy  accepting  the 
deed  defendant  will  not  be  heard  to  repu- 
diate the  trust  or  be  permitted  to  appro- 
priate the  property  to  another  use." 


Sec.  2.  [Oertiflcate  as  evidence  of  occupancy.]  That  in  the  execution 
of  such  trust,  and  for  the  purpose  of  the  conveyance  of  title  by  said  trustees, 
any  certificate  or  other  paper  evidence  of  claim  duly  issued  by  the  author- 
ity recognized  for  such  purpose  by  the  people  residing  upon  any  town  site 
the  subject  of  entry  hereunder,  shall  be,  taken  as  evidence  of  the  occupancy 
by  the  holder  thereof  of  the  lot  or  lots  therein  described,  except  that  where 
there  is  an  adverse  claim  to  said  property  such  certificate  shall  only  be 
prima  facie  evidence  of  the  claim  of  occupancy  of  the  holder :  Provided, 
That  nothing  in  this  act  contained  shall  be  so  construed  as  to  make  valid 
any  claim  now  invalid  of  those  who  entered  upon  and  occupied  said  lands 
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in  violation  of  the  laws  of  the  United  States  or  the  proclamation  of  the 
President  thereunder :  Provided  further,  That  the  certificates  hereinbefore 
mentioned  shall  not  be  taken  as  evidence  in  favor  of  any  person  claiming 
lots  who  entered  upon  said  lots  in  violation  of  law  or  the  proclamation  of 
the  President  thereunder.    [2€  Stat  L.  109.] 

Sec.  3.  [ChXLrch  lots.]  That  lots  of  land  occupied  by  any  religious 
organization,  incorporated  or  otherwise,  conforming  to  the  approved  survey 
within  the  limits  of  such  town-site,  shall  be  conveyed  to  or  in  trust  for  the 
same.    [26  Stat.  L.  109.] 


Sec.  4.  [Remaining  lots  to  be  sold,  or  reserved  for  pablio  use.]  That 
all  lots  not  disposed  of  as  hereinbefore  provided  for  shall  be  sold  under  the 
direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal 
government  of  any  such  town,  or  the  same  or  any  part  thereof  may  be 
reserved  for  public  use  as  sites  for  public  buildings,  or  for  the  purpose  of 
parks,  if  in  the  judgment  of  the  Secretary  such  reservation  would  be  for  the 
public  interest,  and  the  Secretary  shall  execute  proper  conveyances  to  carrj' 
out  the  provisions  of  this  section.     [26  Stat.  L.  109.] 


Deed  issued  to  city  pending  other  ap- 
plications, void. —  Town-site  trustees  ap- 
pointed under  this  Act  have  no  power  to 
execute  a  deed  to  undisposed  of  lots  in  a 
town  site  to  a  city  for  public  use  aa  a  site 
for  public  buildings,  while  applications 
of  persons  for  deeds  by  virtue  of  occu- 
pancy were  pending;  and  where  it  ap- 
peared that  a  deed  was  made  while  an 
appeal  was  pending  from  a  decision  of  the 
town-site  trustees  adverse  to  the  appli- 
cants, and  before  the  final  decision  in  the 
case  waa  made  by  the  Secretary  of  the 
Interior,   and  prior   to  an  order  of  the 


Secretary  of  the  Interior,  or  any  action 
tantamount  thereto,  setting  aside  the  lots 
for  public  use  as  a  site  for  public  build- 
ings, a  deed  to  the  lots  made  by  the  trus- 
tees to  the  city  for  such  purpose  is  void. 
The  city  acquires  no  right  to  the  use  and 
occupancy  of  the  lots  for  public  purposes 
until  ihe  Secretary  of  the  Interior  has  di- 
rected that  the  lots  be  reserved  for  such 
purpose  for  the  city,  or  has-  executed  a 
proper  conveyance,  or  directed  it  to  be 
executed  by  the  town-site  trustees  to  the 
city  for  such  purposes.  Oklahoma  City  c. 
Hill,  (1897)   6  Okla.  114,  50  Pac.  242. 


Sec.  5.  [Kansas  town-site  law  to  govern  tnusteeB.]  That  the  provisions 
of  sections  four,  five,  six  and  seven,  of  an  act  of  the  legislature  of  the  State 
of  Kansas,  entitled  '*An  act  relating  to  town-sites,''  approved  March  second, 
eighteen  hundred  and  sixty-eight,  shall,  so  far  as  applicable,  govern  the 
trustees  in  the  performance  of  their  duties  hereunder.     [26  Stat.  L.  109,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  845. 


Constructions  of  Kansas  town-site  laws 
foUowed  in  Oklahoma. —  The  town-site 
laws  of  Kansas  having  received  judicial 
construction  by  the  Supreme  Court  of  the 
state  prior  to  their  adoption  by  Congress 


for  Oklahoma,  the  courts  of  Oklahomi 
will  follow  the  construction.  Chisolm  i. 
Weisse,  (1895)  2  Okla.  611,  39  Pac.  467: 
Brown  r.  Parker,  (1894)  2  Okla.  258,  39 
Pac.  567. 


Sec.  6.  [Pending  entries  to  have  preference  —  appeals.]  That  all 
entries  of  town-sites  now  pending  on  application  hereafter  made  under 
this  act,  shall  have  preference  at  the  local  land  office  of  the  ordinary  busi- 
ness of  the  office  and  shall  be  determined  as  speedily  as  possible,  and  if  an 
appeal  shall  be  taken  from  the  decision  of  the  local  office  in  any  such  case 
to  the  Commissioner  of  the  General  Land  Office,  the  same  shall  be  made 
special,  and  disposed  of  by  him  as  expeditiously  as  the  duties  of  his  office 
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will  permit,  and  so  if  an  appeal  should  be  taken  to  the  Secretary'  of  the 
Interior.  And  all  applications  heretofore  filed  in  the  proper  land  office 
shall  have  the  same  force  and  effect  as  if  made  under  the  provisions  of  this 
act,  and  upon  the  application  of  the  trustees  herein  provided  for,  such 
entries  snail  be  prosecuted  to  final  issue  in  the  names  of  such  trustees,  with- 
out other  formality  and  when  final  entry  is  made  the  title  of  the  United 
States  to  the  land  covered  by  such  entry  shall  be  conveyed  to  said  trustees 
for  the  uses  and  purposes  herein  provided.    [26  Stat.  L.  110.] 


Authority  of  Secretary  of  Interior  to 
provide   for    appeaL —  This .  Act   did   not 
contemplate  that  the  final  determination 
of  conflicting  claims  to  lots  should  devolye 
upon  the  trustees,  and  it  was  competent 
for  the  Secretary  of  the  Interior  to  pro- 
vide for  an  appeal  to  the  commissioner  of 
the  general   land  office   in   cases   of  con- 
tested   claims.      When   such    appeal   had 
been    taken   it  hecame   the   duty   of   the 
trustees,  to  decline  to  issue  a  deed  to  th^ 
appellee  until   the   appeal   had  been  dis- 
posed  of.     McDaid  v.  Oklahoma,    (1893) 
150  U.  S.  209,  14  S.  Ct.  59,  ,37  U.  S.   (L. 
ed.)    1055;    Bockfinger  v.   Foster,    (1903) 
190  U.  S.   116,  23  S.  Ct.   836,  47   U.  S. 
(L.  ed.)    975,  affirming    (1900)    10  Okla. 
488,    02    Pac.    799;    Ilerbien    v.    Warren, 
( 1894 )  2  Okla.  4,  35  Pac.  575 ;  Oklahoma 
City  t?.  HiU,  (1897)  6  Okla.  114,  60  Pac. 
242";    Hammer   v.    Hermann,    (1901)     11 
Okla.   127,  65  Pac.  943.     See  also  Paine 
r.  Foster,    (1900)    9  Okla.  213,  53   Pac 
109. 

After  title  has  passed  from  the  govern- 
ment by  the  issuance  and  delivery  of  a 
patent  to  the  trustees,  the  executive  con- 
trol over  the  patent  ceajses  except  such  aa 
is  given  by  this  Act,  and  no  appeal  will 
lie  to  the  general  land  office  or  to  the 
Secretary  of  the  Interior  from  a  decision  .' 
of  the  trustees  between  two  or  more  claim- 
ants; and  although  the  Secretary  of  the 
Interior  has  authority  under  his  general 
powers  to  prescribe  rules  to  govern  the 
trustees  in  making  entry  and  purchase  of 
the  lands  for  town-site  purposes  prior  to 
the  issuance  of  the  patent,  when  the 
patent  is  issued  his  general  authority 
ceases  and  he  cannot  provide  by  rule  for 
appeal  from  the  decisions  of  the  trustees. 
McDaid  v.  Territory,  (1892)  1  Okla.  92, 
30  Pac.  438;  Moore  v.  Bobbins,  (1878) 
96  U.  S.  530,  24  U.  S.   (L.  ed.)   848. 

Review  by  the  courts  upon .  questions 
of  law. —  The  courts  have  always,  in 
proper  cases,  interceded  to  correct  mis- 
takes of  law,  and  without  attempting  to 
tate  from  the  Land  Department  the  right 
to  determine  controverted  questions  of 
fact,'  have,  when  two  or  more  claimants 
to  public  lands  have  based  their  claims 
upon  uncontroverted  facts,  after  title  has 
passed  to  one  of  the  parties,  examined 
into  such  facts  for  the  purpose  of  correct- 
ing, errors  of  law  committed  by  the  officers  - 
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of  the  department,  if  any  were  found  to 
exist;  but  it  has  not  been  the  policy  of 
the  courts  generally  to  interfere  with  the 
findings  of  such  officers  jnade  upon  dis-i 
puted  questions  of  fact,  either  at  law  or 
in  equity.  Twine  r.  Carev,  (1894)  2 
Okla.  249,  37  Pac.  1096;  King  v.  Thom|>< 
son,  (1895)  3  Okla.  644,  39  Pac.  466; 
Paine  v.  Foster,  (1900)  9  Okla.  213,  58 
Pac.  109.  See  also  Johnson  v.  Towsley, 
(1871)  13  Wall.  72,  20  U.  S.  (L.  ed.K 
485;  Moore  v.  Robbins,  (1878)  96  U.  S^ 
530,  24  U.  S.  (L.  ed.)  848;  Marquez  i\ 
Frisbie,  (1879)  101  U.  S.  478,  25  U..  S. 
(L.  ed.)  800;  Vance  r.  Burbank,  (1880) 
101  U.  S.  514,  25  U.  S.  (L.  ed.)  929;* 
Quinby  t?.  Conlan,  (1882)  104  U.  S.  420^ 
26  U.  S.  (L.  ed.)   800. 

Sufficiency  of  petition. —  In  order  td 
authorize  a  court  of  equity  to  interfere 
with  the  final  action  of  a  board  of  town*, 
site  trustees  appointed  under  this  Act,  oi» 
account  of  a  misapplication  of  the  (aw 
by  such  trustees,  the  petition  -  must 
specifically  set  out  the  findings  of  fact 
made  by  such  trustees,  in  order  that  the 
court  may  determine  whether  or  not  thd 
law  was  properly  applied  to  the  facts 
found  by  the  trustw^s.  Myers  i\  Berry, 
(1895)  3  Okla.  612,  41  Pac.  580;  King 
V.  Thompson,  (1895)  3  OklA.  644.  39 
Pac.   466. 

Findings  of  fact  reviewed  only  for 
iTaud^->-The  findings  <  of  fact  mado  in  a 
lot  controversy  by  a  board  of  town -site 
trustees  appointed  under  this  Act  are 
flnar  and  conclusive,  except  on  appeal  to 
the  proper  departmental  officers.  The 
courts  will  not  inquire  into  tho- facts^or 
evidence  upon  which  findings  are  based, 
unless  it  is  clearly  made  to  appear  that 
such  findings  were  procured  by  frauds 
imposition,  or-  misrepresentation,  to  the 
manifest  injury  of  the  party  complain- 
ing. Myera  v.  Bprry,  (1895)  3  Okla. 
612,  41  Pac.  580;  Twine  v.  Carey,  (1894) 
2  Okla.  24^,  37  Pac.  1096;  King  v. 
Thompson,  (1895)  3  Okla.  644,  89  Pacj 
466. 

Sufficiency  of  allegations  of  fraud. — ^^In 
"order  to  give  the  courts  jurisdiction  to 'go 
behind  the  findings  of  fact  made  in  a  lot 
contest  instituted  before  a  board  of  town- 
site  trustees  appointed  under  this  Act, 
and  try  and  determine,  the  cause,  and 
render  a  decree   adverse   to  the   award 
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made  in  such  contest,  on  the  ground  of 
fraud,  it  is  necessary  that  the  complaint 
should  allege  the  facts  constituting  the 
fraud  with  such  fulness  and  particularity 
as  to  show  to  the  court  that  the  action 
of  the  officers  whose  duty  it  was  to  de^ 
termine  the  controversy  must  necessarily 
have  been  affected  thereby  to  the  defeat 
of  the  complainant  in  the  contest;  and 
mere  general  allegations  that  the  de- 
fendant, through  false  and  fraudulent 
representations  and  false  testimony,  pro- 
cured the  deed  to  the  lot,  are  not  suffi- 
cient. The  allegations  of  fact  must  show 
that  the  fraud  which  caused  the  defeat  of 
the  complainant  was  extrinsic  or  col- 
lateral to  the  matter  tried,  and  not  a 
fraud  which  was  in  issue  in  the  contest. 
Cummings  t\  McDermid,  (1896)  4  Okla. 
272,  44  Pac.  276;  King  v.  Thompson, 
(1895)    3  Okla.  644,  39  Pac.  466. 

ReTiew  by  conrta  only  after  title  has 
passed  to  claimant. — ^A  court  of  equity 
has  no  power  to  hear  and  determine  any 


question  affecting  the  title  to  public 
lands  until  the  matter  has  been  finally 
determined  by  the  Land  Department,  and 
the  title  has  passed  from  the  government; 
but,  after  the  title  has  passed  to  private 
parties,  a  court  of  equity  will  convert 
the  holder  of  the  legal  title  into  a  trus- 
tee to  the  true  owner,  if  in  equitv  and 
good  conscience,  and  by  the  laws  of  Con- 
gress and  rules  of  the  department  there- 
under, it  ought  to  have  gone  to  another. 
Twine  v,  Carey,  (1894)  2  Okla.  249,  37 
Pkc.  1096;  King  i\  Thompson,  (1895) 
3  Ok)a.  644,  39  Pac.  466. 

Estoppel  of  occupant  by  failure  to  ai- 
sort  right. — ^Where  a  settler  upon  a  lot 
claiming  under  this  Act  fails  to  assert 
any  right  to  the  lot  before  the  board  of 
town-site  trustees,  and  such  failure  was 
wholly  due  to  his  own  laches,  he  becomes 
thereby  estopped  from  obtaining  relief  in 
a  court  of  equity.  Bassett  v.  Mitchell, 
(1895)   3  Okla.  177,  41  Pac.  601. 


Sec.  7.  [Authority,  duties,  compensation  and  expenses  of  trustees.] 
That  the  trustees  appointed  under  this  act  shall  have  the  power  to  admin- 
ister oaths,  to  hear  and  determine  all  controversies  arising  in  the  execution 
of  this  act  shall  keep  a  record  of  their  proceedings,  which  shall,  with  all 
papers  filed  with  them  and  all  evidence  of  their  official  acts,  except  convey- 
ances, be  filed  in  the  Qeneral  Land  Office  and  become  part  of  the  records  of 
the  same,  and  all  conveyances  executed  by  them  shall  be  acknowledged 
before  an  officer  duly  authorized  for  that  purpose.  They  shall  be  allowed 
such  compensation  as  the  Secretary  of  the  Interior  may  prescribe,  not 
exceeding  ten  dollars  per  day  while  actually  employed ;  and  such  traveling 
and  other  necessary  expenses  as  the  Secretary  may  authorize  and  the  Secre- 
tary of  the  Interior  shall  also  provide  them  with  necessary  clerical  force  by 
det$iil  or  otherwise.     [26  Stat.  L.  110.] 

The  board  of  trustees  established  by  section  1  of  this  Act,  9upra,  p.  844,  and  men* 
tioned  in  the  text,  was  abolished  by  the  Act  of  July  7,  1898,  ch.  671,  infra,  p.  854. 


Seo.  16.  [Lands  in  Oklahoma  declared  agricultural.]  *  *  *  all  the 
lands  in  Oklahoma  are  hereby  declared  to  be  agricultural  lands,  and  proof 
of  their  non-mineral  character  shall  not  be  required  as  a  condition  precedent 
to  final  entry.    [26  Stat.  L.  1026.] 

The  foregoing  part  of  section  16  and  the  following  part  of  section  87  are  from  the 
Indian  Appropriation  Act  of  March  3,  1891,  ch.  543. 

The  preceding  part  of  this  section  related  to  the  opening  to  settlement  of  certain 
lands  of  the  Pottawatomie,  Shawnee^  Cheyenne,  and  Arapaho  Indians. 

Sec.  37.  [Division  of  Oklahoma  into  Counties  —  Oounty  Seats.]  That 
before  any  lands  in  Oklahoma  are  open  to  settlement  it  shall  be  the  duty  of 
the  Secretary  of  'the  Interior  to  divide  the  same  into  counties  which  shall 
contain  as  near  as  possible  not  less  than  seven  hundred  square  miles  in  each 
county.    •    •    •    Provided  further,  That  as  soon  as  the  county  lines  are 
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designated  by  the  Secretary  he  shall  reserve  not  to  exceed  one-half  section 
of  land  in  each  county,  to  be  located  near  the  center  of  said  county,  for 
county  seat  purposes,  to  be  entered  under  sections  twenty-three  hundred 
and  eighty-seven  and  twenty-three  hundred  and  eighty-eight  of  the  Revised 
Statutes.    [26  Stat.  L.  1043.] 

See  the  note  to  the  preceding  section  16  of  this  Act. 

Section  17  of  this  Act,  26  Stat.  L.  1026,  contained  verr  similar  provisions  except 
that  the  area  of  counties  was  fixed  at  "  not  less  than  nine  hundred  **  square  miles. 
B.  6.  sees.  2387,  2388^  mentioned  in  the  text,  are  given  supra,  pp.  641,  650. 


Joint  Resolution  To  make  the  provisions  of  the  act  of  May  Fourteenth, 
One  Thousand  Eight  Hundred  and  Ninety,  which  provides  for  town- 
site  entries  of  lands  in  a  portion  of  what  is  known  as  Oklahoma  appli- 
cable to  the  territory  known  as  the  "  Cherokee  Outlet ' ',  and  to  make 
the  provisions  of  said  act  applicable  to  townsites  in  the  *'  Cherokee 
Outlet." 

[Bes.  of  Sept  1, 1893,  No,  4,  28  Stat.  L.  11.] 

[OUahoma  town-site  provisions  made  applicable  to  Cherokee  Outlet.] 

That  all  the  provisions  of  an  act  of  Congress,  approved  May  Fourteenth, 
One  Thousand  Eight  Hundred  and  Ninety,  which  provides  for  townsite 
entries  of  lands  in  a  portion  of  what  is  known  as  ^'  Oklahoma,"  be,  and  the 
same  are  hereby,  made  applicable  to  the  territory  known  as  the  **  Cherokee 
Outlet,"  and  now  a  part  of  the  Territory  of  Oklahoma;  and  that  all  acts 
or  parts  of  acts  inconsistent  with  this  joint  resolution  be  and  the  same  are 
hereby  repealed.     [28  Stat.  L.  11.] 

The  CSierokee  Outlet  was  opened  to  settlement  by  Proclamation  Ko.  5,  of  Aug.  19, 
1893,  2S  Stat.  L.  1222. 
The  Act  of  May  14,  1890^  ch.  207,  mentioned  in  the  text,  is  given  supra,  p.  844. 
The  Territory  of  Oldahoma  has  subsequently  been  admitted  as  a  state.    See  States. 


An  Act  To  provide  for  the  disposal  of  public  reservatioxis  in  vacated  town 
sites  or  additions  to  town  sites  in  the  Territory  of  Oklahoma. 

[Act  of  May  11, 1896,  ch.  168,  29  Stat.  L.  116.] 

[Sec.  1.]  [Vacated  town  sites  entered  as  homesteads  or  sold.]  That  in 
all  cases  where  a  town  site,  or  an  addition  to  a  town  site,  entered  under 
the  provisions  of  section  twenty-two  of  an  Act  entitled  **An  Act  to  pro- 
vide a  temporary  government  for  the  Territory  of  Oklahoma,  to  enlarge 
the  jurisdiction  of  the  United  States  court  in  the  Indian  Territory,  and 
for  other  purposes,''  approved  May  second,  eighteen  hundred  and  ninety, 
shall  be  vacated  in  accordance  with  the  laws  of  the  Territory  of  Oklahoma, 
and  patents  for  the  public  reservations  in  such  vacated  town  site,  or  addi- 
tion thereto,  have  not  been  issued,  it  shall  be  lawful  for  the  Commissioner  of 
the  General  Land  OflRce,  upon  an  oflficial  showing  that  such  town  site,  or 
addition  thereto,  has  been  vacated,  and  upon  payment  of  the  homestead 
price  for  such  reservations,  to  issue  a  patent  for  such  reservation  to  the 
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original  entryman.  If  the  original  entryman  shall  fail  or  neglect  to  make 
application  for  the  reservations  within  six  months  from  the  vacation  of 
such  town  site,  or  from  the  passage  of  this  Act,  the  reservations  shall  be 
subject  to  disposal  under  the  provisions  of  section  twenty-four  hundred 
and  fifty-five  of  the  Revised  Statutes  of  the  United  States,  as  amended  by 
the  Act  approved  February  twenty-sixth,  eighteen  hundred  and  ninety-five. 
[29  Stat  L.  116.] 

The  Act  of  May  2,  1890,  ch.  182,  §  22,  mentioned  in  the  text,  is  given  supra,  p.  840. 

R.  S.  sec.  2455,  mentioned  in  the  text,  is  given  infra,  p.  859. 

The  Territory  of  Otclahoma  has  subsequently  been  admitted  as  a  state.    See  Staies. 

Sec.  2.  [Vacated  town  site  sold  by  town  or  as  isolated  tract.]  That  if 
a  patent  has  already  issued,  or  shall  hereafter  issue,  for  any  such  reserva- 
tion, to  any  town  or  municipality,  such  town  or  municipality,  upon  the 
vacation  of  the  town  site  or  addition  thereto,  as  aforesaid,  may  sell  the  same 
at  public  or  private  sale  to  the  highest  bidder  after  thirty  days'  public 
notice  of  such  sale,  and  convey  said  lands  to  the  purchaser  by  proper  deed 
of  conveyance,  and  cover  the  proceeds  of  such  sale  into  the  school  fund  of 
such  town  or  municipality :  Provided,  That  where,  by  reason  of  the  vaca- 
tion of  an  entire  town  site  and  all  its  additions,  the  municipal  organization 
has  ceased  to  exist,  the  reservations  in  such  vacated  town  site  which  may 
have  been  patented  to  the  town  may  be  disposed  of  as  isolated  tracts  under 
the  provisions  of  section  twenty-four  hundred  and  fifty-five  of  the  Revised 
Statutes  of  the  United  States,  as  amended  by  the  Act  approved  February 
twenty-sixth,  eighteen  hundred  and  ninety-five.     [29  Stat.  L.  117.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

R.  S.  sec.  2455,  mentioned  in  the  text,  is  given  infra,  p.  859. 

Sec.  3.  [Repeal.]  That  all  laws  and  parts  of  laws,  in  so  far  as  they  con- 
flict with  this  Act,  are  hereby  repealed.     [29  Stat.  L.  117.] 


An  Act  To  provide  for  the  entry  of  lands  in  Greer  County,  Oklahoma, 
to  give  preference  rights  to  settlers,  and  for  other  pnrpoees. 

[Act  of  Jan.  18,  1897,  ch.  62,  29  Stat.  L.  490.] 

[Sec.  1.]  [Homestead  settlers  in  Greer  county  —  preference  light-— 
additional  lands  —  members  of  family  —  death  of  settler  —  improve- 
ments.] That  every  person  qualified  under  the  homestead  laws  of  the 
United  States,  who,  on  March  sixteenth,  eighteen  hundred  and  ninety-six, 
was  a  bona  fide  occupant  of  land  within  the  territory  established  as  Greer 
County,  Oklahoma,  shall  be  entitled  to  continue  his  occupation  of  such  land 
with  improvements  thereon,  not  exceeding  one  hundred  and  sixty  acres, 
and  shall  be  allowed  six  months  preference  right  from  the  passage  of  this 
Act  wathin  which  to  initiate  his  claim  thereto,  and  shall  be  entitled  to  per- 
fect title  thereto  under  the  provisions  of  the  homestead  law,  upon  payment 
of  land  office  fees  only,  at  the  expiration  of  five  years  from  the  date  of  entry, 
except  that  such  person  shall  receive  credit  for  all  time  during  which  he 
or  those  under  whom  he  claims  shall  have  continuously  occupied  the  same 
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prior  to  March  sixteenth,  eighteen  hundred  and  ninety-six.  Every  such 
person  shall  also  have  the  right,  for  six  months  prior  to  all  other  persons, 
to  purchase  at  one  dollar  an  acre,  in  five  equal  annual  payments,  any  addi- 
tional land  of  which  he  was  in  actual  possession  on  March  sixteenth,  eigh- 
teen hundred  and  ninety-six,  not  exceeding  one  hundred  and  sixty  acres, 
which,  prior  to  said  date,  shall  have  been  cultivated,  purchased,  or  improved 
by  him.  When  any  person  entitled  to  a  homestead  or  additional  land,  as 
above  provided,  is  the  head  of  a  family,  and  though  still  living,  shall  not 
take  such  homestead  or  additional  land,  within  six  months  from  the  pas- 
sage of  this  Act,  any  member  of  such  family  over  the  age  of  twenty-one 
years,  other  than  husband  or  wife,  shall  succeed  to  the  right  to  take  such 
homestead  or  additional  land  for  three  months  longer,  and  any  such  mem- 
ber of  the  family  shall  also  have  the  right  to  take,  as  before  provided,  any 
excess  of  additional  land  actually  cultivated  or  improved  prior  to  March 
sixteenth,  eighteen  hundred  and  ninety-six  above  the  amount  to  which 
such  head  of  the  family  is  entitled,  not  to  exceed  one  hundred  and  sixty 
acres  to  any  one  person  thus  taking  as  a  member  of  such  family.  In  case 
of  the  death  of  any  settler  who  actually  established  residence  and  made 
improvement  on  land  in  said  Greer  County  prior  to  March  sixteenth, 
eighteen  hundred  and  ninety-six,  the  entry  shall  be  treated  as  having 
accrued  at  the  time  the  residence  was  established,  and  sections  twenty-two 
hundred  and  ninety-one  and  twenty-two  hundred  and  ninety-two  of  the 
Revised  Statutes  shall  be  applicable  thereto.  Any  person  entitled  to  such 
homestead  or  additional  land  shall  have  the  right  prior  to  January  first, 
eighteen  hundred  and  ninety-seven,  from  the  passage  of  this  Act  to  remove 
all  crops  and  improvements  he  may  have  on  land  not  taken  by  him.  [29 
Siat  L.  490.] 

"By  the  provisions  of  1890,  May  2,  ch.  182,  |  26,  [26  Stat.  L.  92]  Greer  county, 
Oklahoma,  was  excepted  from  the  provisions  of  the  Act  providing  temporary  govern- 
ment for  the  territory  of  Oklahoma  until  a  decision  by  the  Supreme  Court  of  the 
United  States  of  the  title  contested  between  the  United  States  and  the  state  of  Texas. 
The  action  brought  in  the  Supreme  Court  under  that  Act  was  decided  March  16,  1896, 
(162  U.  S.  1)  and  the  object  of  this  Act  is  to  carry  into  effect  that  decision  so  far  as 
it  relates  to  title  to  land.  Provisions  were  made  as  to  the  organization  of  the  county, 
the  ownership  of  property,  judicial  proceedings,  and  judgments,  by  1896,  May  4,  ch. 
155."    Compilers'  note,  2  8upp.  R,  S,  5S9. 

Section  4  of  this  Act  relating  to  school  lands,  section  5  relating  to  lands  for  churches, 
etc..  and  section  6  relating  to  a  land  office  at  Mangum,  are  omitted  as  temporary 
only. 

R.  S.  sees.  2291,  2292,  mentioned  in  the  text,  are  given  siipra,  pp.  557,  671. 

By  an  Act  of  June  23,  1897,  ch.  8,  30  Stat.  L.  105,  the  time  for  the  exercise  of 
preference  rights  was  extended  to  Jan.  1,  1898. 

See  further  the  Act  of  March  1,  1899,  ch.  328,  infra,  p.  854. 

Sec.  2.  [Unocctipied  land  subject  to  entry.]  That  all  land  in  said 
county  not  occupied,  cultivated,  or  improved,  as  provided  in  the  first  section 
hereof,  or  not  included  within  the  limits  of  any  town  site  or  reserve,  shall 
be  subject  to  entry  to  actual  settlers  only,  under  the  provisions  of  the  home- 
stead law.     [29  Stat.  L.  490.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 

Sec.  3.  [Town-site  entries — preference  right.]  That  the  inhabitants 
of  any  town  located  in  said  county  shall  be  entitled  to  enter  the  same  as  a 
town  site  under  the  provisions  of  sections  twenty-three  hundred  and  eighty- 
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seven,  twenty-three  hundred  and  eighty-eight,  and  twenty-three  hundred 
and  eighty-nine  of  the  Revised  Statutes  of  the  United  States:  Provided, 
That  all  persons  who  have  made  or  own  improvements  on  any  town  lots 
in  said  county  made  prior  to  March  sixteenth,  eighteen  hundred  and  ninety- 
six,  shall  have  the  preference  right  to  enter  said  lots  under  the  provisions 
of  this  Act  and  of  the  general  town-site  laws.     [29  Stat.  L,  490.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  853. 

R.  S.  sees.  2387-2389,  mentioned  in  tiie  text,  are  given  supra,  p.  650. 

Sec.  7.  [Application  of  act  —  commutation  of  homesteads.]  That  the 
provisions  of  this  Act  shall  apply  only  to  Greer  County,  Oklahoma,  and  that 
ail  laws  inconsistent  with  the  provisions  of  this  Act,  applying  to  said  terri- 
tory in  said  county,  are  hereby  repealed;  and  all  laws  authorizing  com- 
mutations of  homesteads  in  Oklahoma  shall  apply  to  Greer  County.  [29 
Stat  L.  491.] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  853. 

Sec.  8.  [EfTect.]  That  this  Act  shall  take  effect  from  its  passage  and 
approval.    [29  Stat.  L.  491.] 


[Town-site  trastees  in  Oklahoma  abolished.]  •  •  •  Payment  to 
boards  on  town-site  entries  in  Oklahoma :  •  •  •  That  on  January  first, 
eighteen  hundred  and  ninety-nine,  the  boards  of  trustees  for  town  sites, 
and  each  of  them  in  said  Territory,  shall  cease  and  be  abolished,  and  no 
compensation  shall  be  allowed  or  paid  to  anyone,  member,  or  trustee,  or 
disbursing  agent  on  or  after  January  first,  eighteen  hundred  and  ninety- 
nine.  And  so  much  of  the  trust  vested  in  said  boards  and  heretofore 
initiated  as  shall  remain  unexecuted  on  said  date  shall  be  vested  in  the 
Commissioner  of  the  General  Land  Office,  who  is  hereby  authorized  and 
empowered  to  complete  the  same.    [30  Stat,  L.  674.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Julj  7,  1898,  ch.  571. 
The  boards  of  trustees  for  town-sites,  abolished  by  this  section,  were  authorized  by 
the  Act  of  May  14,  1890,  ch.  207.    See  the  notes  to  section  1  thereof,  supra,  p.  844. 

The  effect  of  this  Act  is  to  charge  the  trustees  could  not  be  sued.     Under  this 

commissioner   of   the   general   land   office  Act  the  commissioner  occupies  the  same 

with  the  execution  and  completion  of  the  relation   to  the  general  government  and 

trust  formerly  conferred  upon  the  town-  to  others  as  the  board  of  town-site  trus- 

site  boards;  and,  under  the  law,  the  com-  tees  occupied  before  their  retirement  un- 

miasioner   cannot  be   sued    as   a   trustee  der    the    Act.      Hammer     v.    Hermann, 

of  such  lands,  for  the  benefit  of  another,  (1901)   11  Okla.  127,  66  Pac.  943. 
in  any  case  where  formerly  the  town-site 


An  Act  To  amend  section  one  of  an  Act  to  provide  for  the  entry  of  lands 
in  Oreer  County,  Oklahoma  Territory,  to  give  preference  right  to 
settlers,  and  for  other  purposes. 

[Act  of  March  1,  1899,  ch.  328,  30  Stat.  L.  966.] 

[Settlers  who  purchased  from  Texas  allowed  to  perfect  titles.]    That 
section  one  of  an  Act  to  give  preference  right  to  settlers  in  Greer  County, 
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Oklahoma  Territory,  is  hereby  so  amended  as  to  allow  partieis  who  have 
had  the  benefit  of  the  homestead  laws  of  the  United  States,  and  who  had 
purchased  land  in  Qreer  County  from  the  State  of  Texas  prior  to  March 
sixteenth,  eighteen  hundred  and  ninety-six,  to  perfect  titles  to  said  lands 
according  to  the  provisions  of  section  one  hereinbefore  mentioned,  under 
such  regulations  as  the  Commissioner  of  the  General  Land  Oflfice  may  pre- 
scribe, and  according  to  the  legal  subdivisions  of  the  public  surveys,  if  no 
adverse  rights  have  attached :  Provided,  That  no  sfettler  shall  be  permitted 
to  acquire  to  exceed  three  hundred  and  twenty  acres  under  this  provision. 
[30  Stat.  L.  966.] 

The  Act  of  Jan.  18^  1897,  ch«  62,  i  1,  amended  by  this  Act,  is  given  supra,  p.  852. 


XXm.  MISCELLANEOUS  PROVISIONS  RELATING  TO  THE 

PUBLIC  LANDS 

Sec.  2447.  [Patents  to  issue  for  claims  heretofore  confirmed.]  In  case 
of  any  claim  to  land  in  any  State  or  Territory  which  has  heretofore  been 
confirmed  by  law,  and  in  which  no  provision  is  made  by  the  confirmatory 
statute  for  the  issue  of  a  patent,  it  may  be  lawful,  where  surveys  for  the  . 
land  have  been  or  may  hereafter  be  made,  to  issue  patents  for  the  claims 
so  confirmed,  upon  the  presentation  to  the  Commissioner  of  the  General 
Land-OfSce  of  plats  of  survey  thereof,  duly  approved  by  the  surveyor- 
general  of  any  State  or  Territory,  if  the  same  be  found  correct  by  the 
Commissioner.  But  such  patents  shall  only  operate  as  a  relinquishment 
of  title  on  the  part  of  the  United  States,  and  shall  in  no  manner  interfere 
with  any  valid  adverse  right  to  the  same  land,  nor  be  construed  to  preclude 
a  legal  investigation  and  decision  by  the  proper  judicial  tribunal  between 
adverse  claimants  to  the  same  land.    [B.  S.] 

Act  of  Dec.  22,  1854,4^.  10,  10  Stat.  L.  599. 

Sections  2447-2490  constitute  chapter  11  of  title  92  of  the  Revised  Statutes,  entitled 
"Miscellaneous  Provisions  Relating  to  the  Public  Lands." 


Nature  and  operation. — This  section  is 
directory,  not  mandatory.  It  does  not  re- 
quire the  issuance  of  a,  patent  in  any 
case,  but  only  permits  it,  makes  it  law- 
ful, and  thereby  leaves  it  to  the  discre- 
tionary judgment  of  the  Land  Depart- 
ment, to  be  glided  by  the  particular 
circumstances  of  each  case.  (1864)  11 
Op.  Atty.-Gen.  47. 

This  section  is  retrospective,  not  pro- 
spective. In  express  terms  it  limits  the 
authority  to  issue  patents  to  claims  to 
lands  theretofore  confirmed  by  1-aw.  It 
makes  no  provision  for  claims  confirmed 
at  any  time  thereafter.  (1863)  10  Op. 
Atty.-Gen.  507. 

Construction  of  words  ''confirmed  by 
law." — The  words  "confirmed  by  law" 
mean  confirmation  by  the  Act  of  that 
power  which  under  our  system  enacts  law, 
and  not  confirmation  by  mere  construction 
of  law,  such  as  may  exist  at  common 
law.    Where  by  valid  enactment  the  law- 


making power  had  declared  the  title  to 
public  land  to  be  in  a  certain  person 
prior  to  Dec.  22,  1854,  the  issuance  of  a 
patent  therefor  was  authorized  by  this 
Act.  It  is  the  fact  of  a  special  legisla- 
tive recognition  and  declaration  of  his 
title,  and  not  the  mere  form  of  that 
recognition  and  declaration,  which  con- 
fers on  the  person  a  right  to  a  patent 
under  this  Act.  Hence  a  confirmation 
bv  treaty  is  a  confirmation  by  law  within 
tne  meaning  of  this  Act,  as  a  treaty  is 
to  be  regarded  as  an  act  of  the  legislature 
whenever  it  operates  without  the  aid  of 
any  legislative  provision.  (1863)  10  Op. 
Atty.-Gen.  507. 

Confirmation  of  claims  to  specific  lands. 
— This  section  applies  only  to  the  case  of 
a  claim  to  land  "  which  has  heretofore 
been  confirmed  by  law."  It  has  no  ap- 
plication where  there  has  been  no  claim 
confirmed  to  any  specific  tract  of  land, 
but  only  the  grant  of  a  right  to  locate 
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anywhere  within  a  specified  territory. 
Shaw  V.  Kellogg,  (1898)  170  U.  S.  312, 
18  S.  Ct.  632,  42  U.  S.   (L.  ed.)    1050. 

Patent  for  land  in  excess  of  quantity 
confirmed. — Where  Congress  passed  an 
Act  confirming  a  grant  within  certain 
named  ontboundaries,  and  thereafter  a 
patent  therefor  was  issued  under  this  sec- 
tion, pursuant  to  a  survey  made  by  the 
government,  it  was  held  that  the  United 
States  could  maintain  a  bill  to  set  aside 
the  patent  for  the  fraud  of  the  surveyors 
in  so  running  the  lines  as  to  extend  be- 
yond the  outboundaries  and  include  a 
large  quantity  of  land  which  Congress 
did  not  intend  to  include  in  the  confirma- 
tion of  the  grant,  as  no  public  officials 
have  the  right  to  give  away,  either  di- 
rectly or  indirectly,  public  lands  not 
granted  by  Congress.  It  was  also  held 
that  purchasers  after  the  issuance  of  the 
patent  took  with  notice  that  Congress 
only  confirmed  the  grant  as  originally 
petitioned  for  and  that  officers  of  the  gov- 


ernment had  no  authority  to  issue  a  pat- 
ent for  any  land  outside  those  boundaries. 
U.  S.  V.  Maxwell  Land-Grant  Co.,  (C.  C. 
Colo.  1884)   21  Fed.  19. 

Title  conveyed  by  patent. — The  patent 
conveys  the  title  of  the  United  States 
only.  If  the  United  States  had,  at  the 
date  of  a  patent  issued  under  this  section, 
no  title  to  the  lands  described  therein, 
the  patent  conveyed  none,  and  is  not  con- 
clusive of  a  controversy  between  conflict- 
ing claimants  to  the  land.  Missionary 
Soc.  V.  Dalles  City,  (1882)  107  U.  S.  336, 
2  S.  Ct.  672,  27  U.  S.  (L,  ed.)  545,  af- 
firming (D.  C.  Ore.  1879)  6  Fed.. 366,  6 
Sawy.  (U.  S.)  126.' 

Unapproved  patent  void. —  Patent  is- 
sued on  survey  not  approved  by  surveyor- 
general  is  void.  Dalles  City  v.  Mission- 
ary Soc.  of  M.  E.  Church,  (D.  C.  Ore. 
1879)  6  Fed.  856,  6  Sawy.  (U.  S.)  126, 
affirmed  (1882)  107  U.  S.  336,  2  S.  Ct. 
672,  27  U.  S,  (L.  ed.)  645. 


Sec.  2448.  [Patents  issued  to  persons  who  had  died  before  issne, 
effect  of.]  Where  patents  for  public  lands  have  been  or  may  be  issued,  in 
pursuance  of  any  law  of  the  United  States,  to  a  person  who  had  died,  or 
who  hereafter  dies,  before  the  date  of  such  patent,  the  title  to  the  land 
desi^ated  therein  shall  inure  to  and  become  vested  in  the  heirs,  devisees, 
or  assignees  of  such  deceased  patentee  as  if  the  patent  had  issued  to  the 
deceased  person  during  life.     [B.  S,] 


Act  of  May  20,  1836,  ch.  76,  5  Stat.  L.  31. 
R.  S.  sec.  2449  is  given  aupra,  p.  773. 


Application  of  section. — This  section 
seems  to  be  applicable  only  to  cases  whore 
the  entryman  dies  after  final  proof  and 
before  patent.  In  re  Evans,  (D.  C.  Idaho 
1916)   235  Fed.  956. 

This  Act  had  no  application  "  to  grants 
issued  by  alcaldes  in  the  pueblo  of  San 
Francisco,  whose  authority  never  extended 
to  the  alienation  of  any  public  lands,  but 
only  to  lands  belonging  to  the  pueblo." 
Montgomery  v.  Bevans,  (1871)  1  Sawy. 
653,  17  Fed.  Cas.  No.  9,735. 

Patent  to  deceased  person. —  By  this 
section  Congress  provided  that  a  patent 
issued  in  the  name  of  a  deceased  person 
should  inure  to  the  benefit  of  his  heirs, 
as  fully  as  if  the  grant  had  been  per- 
fected during  the  decedent's  life.  Gallo- 
way t?.  Finley,  (1838)  12  Pet.  264,  9 
U.  S.  (L.  ed.)  1079;  Schodda  l\  Sawyer, 
(1846)  4  McLean  181,  21  Fed.  Cas.  No. 
12,443. 

*'  This  is  undoubtedly  a  proper  statute, 
as  it  relieves  from  a  mistake  in  behalf 
of  heirs."  Schedda  v.  Sawyer,  (1846)  4 
McLean  181,  21  Fed.  Cas.  No.  12,443. 

Heirs  of  a  deceased  homesteader,  where 
the  homesteader  dies  after  full  payment 
and  before  a  patent  is  issued,  receive  the 
land  as  his  hv^irs  and  not  directly  under 


section  2291,  supra,  p.  557,  and  as  its  bene- 
ficiaries. Doran  t?.  Kennedy,  (1915)  237 
U.  S.  362,  36  S.  Ct.  615,  59  U.  S.  (L.  ed.) 
996. 

Title  inures  to  assignee  of  equitable 
title. — The  title  inures  under  this  Act  to 
one  claiming,  not  the  le^al,  but  the  equi- 
table, title  existing  when  the  patent  is- 
sued; and  in  him  the  legal  title  is  vested 
by  the  patent.  Of  course,  an  assignee,  by 
a  bona  fide  conveyance,  would  come  in  be- 
fore a  volunteer,  such  as  an  heir  or  dev- 
isee. Landes  v.  Brant,  (1850)  10  How. 
348,  13  U.  S.  (L.  ed.)  449;  Crews  c. 
Burcham,  (1862)  1  Black  352,  17  U.  S. 
(L.  ed.)   91. 

Thus,  as  between  the  grantee  of  the  de- 
cedent under  a  conveyance  executed  before 
issuance  of  the  patent  and  the  grantee  of 
the  heir  under  a  deed  executed  after  the 
issuance  of  the  pat-ent,  the  title  of  the 
former  must  prevail.  CJrews  f.  Burcham, 
(1862)   1  Black  352,  17  U.  S.  (L.  ed.)  9L 

Patent  issued  under  Oregon  Donation 
Act. —  If  this  section  can  be  cimstrued  M 
applying  to  patents  issued  under  the  Act 
of  Sept.  27,  1850  (commonly  known  as 
tlie  Donation  Act  of  Oregon),  where  the 
person  originally  entitled  to  the  patent 
has  died  before  the  patent  isauet,  its  Ua- 
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guage  must  be  construed  in  connection 
with,  and  be  limited  by,  the  provisions  of 
the  Donation  Act  giving  the  property  of  a 
deceased  husband  or  wife  to  the  survivor 
and  children  or  heirs  of  the  deceased  un- 
less otherwise  disposed  of  by  law;  and  in  . 
Ruch  case  the  patent  must  be  held  to 
inure  to  the  persons  designated  in  the 
Donation  Act,  instead  of  to  the  heirs 
solely  as  specified  in  this  section.  Daven- 
port V.  Lamb,  (1872)  13  Wall.  418,  20 
l\  S.  (L.ed.)  655;  Lamb  v.  Starr,  (1867) 


Deady  447,  14  Fed.  Cas.  No.  8,022;  Traver 
V.  Tribou,  (C.  C.  Ore.  1883)  15  Fed.  25. 
See  also  Hershberger  t?.  Blewett,  (C.  C. 
Wash.  1892)   55  Fed.  170. 

Lands  in  Indian  reservation. —  Lands  in 
an  Indian  reservation  are  not  "  public 
Ijands,''  within  this  section;  nor  are  pat- 
ents issued  to  Indian  allottees  of  reser- 
vation lands  issued  pursuant  to  a  law  of 
the  United  States  within  such  section. 
Meeker  v,  Kaelin,  (W.  D.  Wash.  1909) 
173  Fed.  216. 


Sec.  2450.  [Cases  of  "suspended  entries  of  public  lands  "  and  "  sus- 
pended pre-emption  land-claims.'']  The  Commissioner  of  the  General 
Land-Oflfice  is  authorized  to  decide  upon  principles  of  equity  and  justice; 
as  recognized  in  courts  of  equity,  and  in  a,ceordance  with  regulations  to  bd 
settled  by  the  Secretary  of  the  Interior,  the  Attorney-General,  and  the 
Commissioner,  conjointly,  consistently  with  such  principles,  all  cases  of 
suspended  entries  of  public  lands  and  of  suspended  pre-emption  land- 
claims,  and  to  adjudge  in  what  cases  patents  shall  issue  upon  the  same. 
[R,8.] 

Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L.  51;  Act  of  March  3,  18^3,  ch.  152,  10  Stat.  L, 
258;  Act  of  June  26,  1856,  ch.  47,  11  Stat.  L.  22. 

This  and  R.  S.  sec.  2451  following  were  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69, 
19  Stat.  L#.  244,  by  inserting  the  words  **  Secretary  of  the  Interior,"  in  place  of  the 
words  "  Secretary  of  the  Treasury  "  appearing  in  the  section  as  originally  enacted. 

See  further  the  Act  of  March  3,  1891,  ch.  661,  §§  7,  8,'  infra,  pp.  867,  §69. 

The  Act  of  July  26,  1894,  ch.  163,  28  Stat.  L.  122  extended  the  time  for  proving 
claims  to  certain  donation  lands  in  Oregon,  Washington,  and  Idaho. 


ConstTUction  of  K.  S.  sees.  3450-2457 — _ 
effect  on  ordinary  jurisdiction  of  land  offi- 
cers,—  The  purpose  of  R.  S.  sees.  2450- 
2457  "  is,  where  the  law^  has  been  substan- 
tially complied  with,  to  authorize  the  con- 
firmation of  entries  which  otherwise  the 
land  officers  would  be  compelled  to  reject 
because  of  errors  or  informalities  which,  if 
satisfactorily  explained  as  arising  from 
ignorance,  accident,  or  mistake,  would,  in 
the  absence  of  an  adverse  claim,  be  excused 
by  the  courts,  in  administering  the  prin- 
ciples of  equity  and  justice.  The  purpose 
of  the  legislation  was  not  to  limit  or  re- 
strict the  general  or  ordinary  jurisdiction 
of  the  land  officers.  It  was  rather  to  sup- 
plement that  jurisdiction  by  authorizing 
them  to  apply  the  principles  of  equity,  for 
the  purpose  of  savmg  from  rejection  and 
cancellation  of  a  class  of  entries  deemed 
meritorious  by  Congress,  but  which  could 
not  be  sustained  and  carried  to  patent 
under  existing  land  laws.  There  was  no 
necessity  for  legislation  authorizing  the 
rejection  or  cancellation  of  irregular  en- 
tries, but  legislation  was  necessary  to  save 
«uch  entries  from  rejection  or  cancella- 
tion when  otherwise  meritorious.  Pri- 
marily the  decision  and  adjudication  of 
suspended  entries  is,  under  sections  2450 
and  2451,  as  theretofore,  left  with  the  com- 
missioner of  the  general  land  office,  except 
that  he  is  to  be  guided  by  the  principles 


of  equity  and  justice  and  by  the  regula- 
»^tions  settled  by  the  secretary  of  the  in- 
-^terior,  the  attorney-general,  and  the  com- 
Tmissioner  conjointly.     The  only  question 
is  whether   all  decisions   of   the  commis- 
sioner upon  such  suspended  entries  must 
. ;  be  submitted  to  the  secretary  of  the  in- 
,^  terior  and  the  attorney-general,  acting  as 
*  a   board,    for    approval.      If   the   matter 
rested  upon  section  2450  and  the  first  part 
\  of  section  245 1>  it  might  well  be  contended 
that   a  decision   rejecting  or  canceling  a 
suspended   entry   should,   equally   with   a 
decision  sustaining  such  an  entry,  be  sub- 
mitted to  the  board   for  approval.     But 
the  latter  part  of  section  "2451  does  not 
sustain   that  view.     It  is   there  declared 
that    *  every    such    adjudication,'    if    ap- 
proved by  the  board,  *  shall  operate  only 
to  divest  the  United  States  of  the  title  of 
the  lands  embraced  thereby.*    A  decision 
merely  rejecting  or   canceling  the   entry 
oould   not,  wnth  or  without  the  approval 
of  the  board,  have  the'  eflfect  of  divesting 
the  United  States  of  its  title.     That  ef- 
fect could  only  flow  from  a  decision  sus- 
taining the  entry,  and  since  the  effect  of 
a  decision  by  the  commissioner  such  as  is 
required  to  be  submitted  to  the  board  and 
of  an  approval  thereof  by  the  board,  is  to 
divest   the   United   States   of   its   title,   it 
follows    that    only    decisions    sustaining 
irregular  entries  are  required  to  be  sub- 
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Knitted  to  the  board  for  its  approval.  De- 
cisions rejecting  or  canceling  such  entries 
have  the  force  and  effect  otherwise  ac- 
corded to  them  by  the  general  land  laws, 
and  are  subject  to  the  appellate  or  super- 
visory authority  of  the  secretary  of  the 
interior  as  in  other  instanceb.  The  rea- 
sons for  requiring  the  approval  by  the 
secretary  of  the  interior  and  the  attorney- 
general  of  decisions  of  the  commissioner 
sustaining  irregular  entries,  under  this  ex- 
ceptional legislation,  do  not  apply  to  deci- 
sions rejecting  and  canceling  such  entries. 
In  the  one  instance  claims  U>  public  lands 
are  sustained,  although  acquired  in  an  ir- 
regular manner,  while  in  the  other  such 
claims  are  rejected  and  the  public  title 
preserved."  Hawley  v.  Diller,  (1900)  178 
U.  S.  476,  20  S.  Ct.  986,  44  U.  S.  (L.  ed.) 
1157,  afflrming  (C.  C.  A.  9th  Cir.  1897) 
81  Fed.  661,  48  U.  S.  App.  462,  26  C,  C.  A. 
614,  reversing  (C.  C.  Wash.  1896)  75  Fed. 
946.  See  also  California  Kedwood  Co.  v. 
Litle,  (N.  D.  Cal.  1897)  79  Fed.  854. 
Compare  Stimson  Land  Co.  t\  Hollister, 
(C.  C.  Wash.  1896)  76  Fed.  941;  Stimson 
Land  Co.  v.  Rawson,  (C.  C.  Wash.  1894) 
62  Fed.  426. 

Equitable  relief  against  entryman's  ig- 
norance of  mistake. —  "  The  provisions  of 
sections  2450^2467  Rev.  Stat.  U.  S.,  creat- 
ing a  board  of  equitable  adjudication,  and 
vesting  it  with  jurisdiction  to  decide,  upon 
principles  of  equity  and  justice,  that  a 
patent  may  issue,  notwithstanding  the 
entrj'man  may  not  have  strictly  complied 
with  tlie  terms  of  the  statute,  if  such 
failure  is  shown  to  have  resulted  from  ig- 
norance, accident,  or  mistake,  is  in  effect 
a  declaration  that,  so  far  afl  the  govern- 
ment is  concerned,  the  equitable  claim  of 
the  entryman,  if  established  to  the  satis- 
faction of  that  board,  shall  be  sufficient 
answ^er  to  any  claim  on  the  part  of  the 
govemm^it  that  the  statute  lias  not  been 
strictly  complied  with.  .  .  .  lii  these  sec- 
tions Congress  has  declared  that,  if  there 
is  no  adverse  claim  to  the  land,  the  entry- 
man  may  set  up  an  equitable  defense  to  a 
claim  by  the  government,  or  any  one  on  its 
behalf,  that  he  has  failed  to  comply  with 
the  terms  of  the  statute;  and  if  in  the 
opinion  of  the  commissioner  such  equi- 
table defense  is  established  and  his  opin- 
ion is  approved  by  this  board,  a  patent  for 
the  land  shall  issue,  notwithstanding  his 
failure  to  comply  strictly  with  the  re- 
quirements of  the  statute.  The  entryman 
is  tliuB  given  a  right  to  have  his  equi- 


table claim  adjudicated  by  the  commis- 
sioner, and,  if  determined  in  his  favor, 
he  has  the  further  right  to  have  his  de- 
cision submitted  to  the  board  of  equi- 
table adjudication,  as  provided  in  section 
2457,  and  if  that  board  approves  the  de- 
cision he  becomes  entitled  to  a  patent." 
Gage  V.  Gunther,  (1902)  136  Cal.  338, 
68  Pac.  710,  89  A.  S.  R.  141. 

Statute  doee  not  coTer  mistakes  of  law. 
— ^This  Act  is  intended  to  relieve  against 
ignorance  or  mistake  in  a  matter  of  fact, 
and  not  of  law.  Every  man  is  conclu- 
sively presumed  to  know  the  law,  and  a 
mistake  in  the  law  is  not  a  ground  of 
equitable  relief.  Hence  the  statute  does 
not  authorize  the  confirmation  of  an  er- 
roneous or  informal  entry  or  location, 
made  in  ignorance  or  mistake  of  matters 
of  law  and  not  of  fact.  (1860)  9  Op. 
Atty.-Gen.  511. 

Land  entered  or  sold  without  lawful  ao- 
thority. — ^This  Act  applies  "  only  to  en- 
tries or  sales  suspended  on  account  of 
error  or  informality  arising  from  igno- 
rance, accident,  or  mistake,  and  where  the 
law  haa  been  substantially  complied  with, 
but  not  to  cases  where  there  can  be  no 
lawful  entry  or  sale,  in  consequence  of  the 
total  absence  of  lawful  authority." 
(1856)   8  Op.  Atty.-Gen.  16. 

Sale  of  lands  withdrawn  from  private 
entry.— WTiere  certain  lands  were  with- 
drawn from  private  entry,  and  thereafter 
the  commissioner  of  the  general  land  of- 
fice ordered  notice  to  be  given,  by  adver- 
tisement, restoring  a  portion  thereof  to 
private  entry,  and,  pending  the  advertise- 
ment, erroneously  instructed  the  register 
and  receiver  that  certain  other  lands  were 
included  in  such  notice,  whereupon  they 
were  entered  and  paid  for,  the  Attorney- 
General  held  that  the  facts  were  sufficieiit 
to  give  the  board  of  adjudication  of  sus- 
pended entries  jurisdiction  of  the  claim 
of  the  entryman  to  patenta  for  the  land 
entered  by  them,  and  that  if,  on  invest!- 
gatiiMi,  the  board  should  find  that  due 
publicity  had  been  given  to  the  fact  of 
restoration,  it  might  disregard  the  forma 
(though  adopted  inadvertently)  by  which 
that  publicity  waa  attained.  (1874)  14 
Op.  Atty.-Gen.  636. 

In  a  subsequent  opinion  the  Attorney- 
General  doubted  whether  any  notice  of 
restoration  was  necessary  to  confer  juris- 
diction on  the  board.  (1874)  14  Op. 
Atty.-Gen.  646. 


Sec.  2451.  [Adjudications  under  above,  how  approved.]  Every  such 
adjudication  shall  be  approved  by  the  Secretary  of  the  Interior  and  the 
Attorney- General,  acting  as  a  board;  and  shall  operate  only  to  divest  the 
United  States  of  the  title  of  the  lands  embraced  thereby,  without  prejudice 
to  the  rights  of  conflicting  claimants.     [B.  8.] 

Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L.  51. 
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This  section  was  amended  to  read  as  given  on  preceditfg  page  by  the  Act  of  Feb.  27, 
1877,  ch.  69,  19  Stat.  L.  244.  The  amendment  consisteid  in  substituting  the  words 
"  Secretary  of  the  Interior  "  for  "  Secretary  of  the  Treasury." 

Construction    and    purpose. —  See    note  the  Act,  and  as  there  is  no  provision  for 

under  the  preceding  R.  S.  sec.  2450.  an  af^eal  to  any  other  jurisdiction,  the 

Conclusiveness  of  adjudications. — As  the  adjudications    of    the    board    are    final 

board    created   by  this   Act   is   a   special  within  the  law.  Foley  v.  Harrison,  (1853) 

tribunal,  with  full  power  to  examine  and  15  How.  433,  14  U.  S.  (L,  ed.)   761. 
decide  the  question  submitted  to  it  under 

R.  S.  sec.  245a.    This  section  was  as  follows: 

"  Sbc.  2452.  The  Commissioner  is  directed  to  report  to  Congress  at  the  first  session 
after  any  such  adjudications  have  been  made  a  list  of  the  same  under  the  classes  pre- 
scribed by  law,  with  a  statement  of  the  principles  upon  which  each  class  was  deter- 
mined."   Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L.  51. 

It  was  directly  repealed  by  the  Act  of  March  2,  1895,  ch.  177,  §  3,  28  Stat.  L.  807. 

Sec.  2453.  [Decisions  to  be  arranged  into  classes.]  The  Commissioner 
shall  arrange  his  decisions  into  two  classes;  the  first  class  to  embrace  all 
such  cases  of  equity  as  may  be  finally  confirmed  by  the  board,  and  the 
second  class  to  embrace  all  such  cases  as  the  board  reject  and  decide  to  be 
invaUd.    [R.  S,] 

Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L,  51. 

Constmction    and    purpose. —  See    note 
under  R.  S.  sec.  2450,  supra,  p.  857. 

Sec.  2454.  [Patents  to  issue  for  lands  In  the  first  class,  and  lands  in 
second  class  to  revert  to  the  United  States.]  For  all  lands  covered  by 
claims  which  are  placed  in  the  first  class,  patents  shall  issue  to  the  claim- 
ants; and  all  lands  embraced  by  claims  placed  in  the  second  class  shall 
ipso  facto  revert  to,  and  become  part  of,  the  public  domain.    [B,  8,] 

Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L.  51. 

Constmction    and    purpose. —  See    note 
under  R.  S.  sec.  2450,  supra,  p.  857. 

Sec.  2455.  [Commissioner  to  order  into  market  and  sell  at  auction 
isolated  or  disconnected  tracts  —  mountainous  or  rough  tracts.]  It  shall 
be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market  and  sell  at  public  auction,  at  the  land  office  of  the  district  in  which 
the  land  is  situated,  for  not  less  than  one  dollar  and  twenty-five  cents  an 
acre,  any  isolated  or  disconnected  tract  or  parcel  of  the  public  domain  not 
exceeding  one  quarter  section  which,  in  his  judgment,  it  would  be  proper 
to  expose  for  sale  after  at  least  thirty  days'  notice  by  the  land  officers  of 
the  district  in  which  such  land  may  be  situated :  Provided,  That  any  legal 
subdivisions  of  the  public  land,  not  exceeding  one  quarter  section,  the 
greater  part  of  which  is  mountainous  or  too  rough  for  cultivation,  may,  in 
the  discretion  of  said  commissioner,  be  ordered  into  the  market  and  sold 
pursuant  to  this  Act  upon  the  application  of  any  person  who  owns  lands  or 
holds  a  valid  entry  of  lands  adjoining  such  tract,  regardless  of  the  fact 
that  such  tract  may  not  be  isolated  or  disconnected  within  the  meaning  of 
this  Act :  Provided  further,  That  this  Act  shall  not  defeat  any  vested  right 
which  has  already  attached  under  any  pending  entry  or  location.    [B.  8.] 
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Thiu  section  originally  read  as  follows: 

"  Sec.  2455.  It  may  be  lawful  for  the  Commissioner  of  the  General  Land-Office  to 
order  into  market,  after  due  notice,  without  the  formality  and  expense  of  a  procla- 
mation of  the  President,  aU  lands  of  the  second  class,  though  heretofore  unprodoimed 
and  unoffered,  and  such  other  isolated  or  disconnected  tracts  or  parcels  of  unoffered 
lands  which,  in  his  judgment,  it  would  be  proper  to  expose  to  sale  in  like  manner. 
But  public  notice  of  at  least  thirty  days  shall  be  given  by  the  land-officers  of  the  dis- 
trict in  which  such  lands  may  be  situated,  pursuant  to  the  directions  of  the  Commis- 
sioner."   Act  of  Aug.  3,  1846,  ch.  78,  9  Stat.  L.  61. 

It  was  first  amended  by  an  Act  of  Feb.  26,  1895,  ch.  133,  28  Stat.  L.  687,  to  read  as 
follows : 

"  Sec.  2455.  It  shall  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to 
order  into  market  and  sell  for  not  less  than  one  dollar  and  twenty-five  cents  per  acre 
any  isolated  or  disconnected  tract  or  parcel  of  the  public  domain  less  than  one  quarter 
section  which  in  his  judgment  it  would  be  proper  to  expose  to  sale  after  at  least 
thirty  days*  notice  by  the  land  officers  of  the  district  in  which  such  lands  may  be 
situated:  Provided,  That  lands  shall  not  become  so  isolated  or  disconnected  until  the 
same  have  been  subject  to  homestead  entry  for  a  period  of  three  years  after  the  sur- 
rounding land  has  been  entered,  filed  upon,  or  sold  by  the  Government:  Provided^ 
That  not  more  than  one  hundred  and  sixty  acres  shall  be  sold  to  any  one  person.'' 

It  was  again  amended  by  an  Act  of  June  27,  1906,  ch.  3554,  34  Stat.  L.  517,  which 
provided  that  the  previously  cited  amending  Act  of  Feb.  26,  1895,  ch.  133,  "  be,  and 
the  same  is  hereby,  amended  so  as  to  read  as  follows :  *  It  shall  be  lawful  for  the 
Commissioner  of  the  General  Land  Office  to  order  into  market  and  sell,  at  public 
auction  at  the  land  office  of  the  district  in  which  the  land  is  situated,  for  not  less 
than  one  dollar  and  twenty-five  cents  per  acre,  any  isolated  or  disconnected  tract  or 
parcel  of  the  public  domain  not  exceeding  one  quarter  section  which,  in  his  judgment, 
it  would  be  proper  to  expose  for  sale  after  at  least  thirty  days'  notice  by  the  land 
officers  of  the  district  in  which  such  land  may  be  situated:  Provided,  That  this  Act 
shall  not  defeat  any  vested  right  which  has  already  attached  under  any  pending 
entry  or  location.' " 

The  section  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  March  28, 
1912,  ch.  67,  37  Stat.  L.  77. 

Constniction    and    purpose. —  See    note 
under  R.  S.  sec.  2450,  stupra,  p.  857. 

Sec.  2456.  [Patents  surrendered  and  new  ones  issued  in  certain  cases.] 

Where  patents  have  been  already  issued  on  entries  which  are  confirmed  by 
the  officers  who  are  constituted  the  board  of  adjudication,  the  Commissioner 
of  the  General  Land-Office,  upon  the  canceling  of  the  outstanding  patent, 
is  authorized  to  issue  a  new  patent,  on  such  confirmation,  to  the  person  who 
made  the  entry,  his  heirs  or  assigns.     [B.  8,] 

Act  of  March  3,  1853,  ch.  152,  10  Stat.  L.  268. 


Construction  and  purpose. —  See  note  to 
R.  S.  sec.  2450,  supra,  p.  857. 

Surrender  and  canceUation  of  oiitstand- 
ing  patent. —  In  the  case  of  a  voidable 
entry  of  public  land,  on  which  a  patent 
has  been  issued,  \^en  the  action  of  the 
board  of  equitable  adjudication  is  invoked 
with  a  view  of  obtaining  the  issuance  of 
a  new  patent  under  the  provisions  of  this 


section,  a  surrender  of  the  outstanding 
patent  should  accompany  the  application 
or  be  made  before  the  entry  is  acted  on 
by  the  board.  The  outstanding  patent, 
when  surrendered,  need  not  be  canceled 
until  after  confirmation  of  the  entry;  it 
is  sufficient  if  the  cancellation  take  place 
prior  to  the  issuance  of  the  new  patent. 
(1888)   19  Op.  Atty.-Gen.  188. 


Sec.  2457.  [Extent  of  forgoing  provisions.]  The  preceding  provisions 
from  section  twenty-four  hundred  and  fifty  to  sections  twenty-four  hundred 
and  fifty-six,  inclusive,  shall  be  applicable  to  all  cases  of  suspended  entries 
and  locations,  which  have  arisen  in  the  General  Land-Office  since  the 
twenty-sixth  day  of  June,  eighteen  hundred  and  fifty-six,  as  well  as  to  all 
eases  of  a  similar  kind  which  may  hereafter  occur,  embracing  as  well  loca- 
tions under  bounty-land  warrants  as  ordinary  entries  or  sales,  including 
homestead  entries  and  pre-emption  locations  or  cases;  where  the  law  has 
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been  substantially  complied  with,  and  the  error  or  informality  arose  from 
ignorance,  accident,  or  mistake  which  is  satisfactorily  explained ;  and  where 
the  rights  of  no  other  claimant  or  pre-emptor  are  prejudiced,  or  where  there 
is  no  adverse  claim.     [jB.  8,] 

Act  of  June  26,  1856,  ch.  47,  11  Stat.  L.  22. 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1891,  ch.  561,  §  4,  supra, 
p.  535. 

R,  S.  sees.  2458-2463  are  given  in  Timber  Lands  and  Forest  Reserves. 

R.  S.  sees.  2464-2468,  relating  to  timber  culture,  were  repealed  by  the  Act  of  March 
3,  1891,  ch.  561,  §  1,  supra,  p.  825,  and  are  noted  thereunder. 

R.  S.  sees.  2469,  2470  are  given  in  £vu)£nce,  vol.  3,  p.  222. 

Construction    and    parpose. —  See    note 
under  R.  S.  sec.  2450,  supra,  p.  857. 

Sec.  2471.  [The  false  making,  altering,  etc.,  of  any  instrument  in 
writing,  etc.,  concerning  lands,  etc.,  in  California,  penalty.]  Ever>'  per- 
son who  falsely  makes,  alters,  forges,  or  counterfeits,  or  causes  or  procures 
to  be  falsely  made,  altered,  forged,  or  counterfeited ;  or  willingly  aids  and 
assists  ill  the  false  making,  altering,  forging,  or  counterfeiting  any  petition, 
certificate,  order,  report,  decree,  concession,  denouncement,  deed,  patent, 
confirmation,  diseno,  map,  expediente  or  part  of  an  expediente,  or  any 
title-paper,  or  evidence  of  right,  title,  or  claim  to  lands,  mines,  or  minerals 
in  California,  or  any  instrument  of  writing  whatever  in  relation  to  lands  or 
mines  or  minerals  in  the  State  of  California,  for  -the  purpose  of  setting  up 
or  establishing  against  the  United  States  any  claim,  right,  or  title  to  lands, 
mines,  or  minerals  within  the  State  of  California,  or  for  the  purpose  of 
enabling  any  person  to  set  up  or  establish  any  such  claim ;  and  every  per- 
son, who,  for  such  purpose,  utters  or  publishes  as  true  and  genuine  any 
such  false,  forged,  altered,  or  counterfeited  petition,  certificate,  order, 
report,  decree,  concession,  denouncement,  deed,  patent,  confirmation,  diseno, 
map,  expediente  or  part  of  an  expediente,  title-paper,  evidence  of  right, 
title,  or  claim  to  lands  or  mines  or  minerals  in  the  State  of  California,  or 
any  instrument  of  writing  whatever  in  relation  to  lands  or  mines  or  min- 
erals in  the  State  of  California,  shall  be  punishable  by  imprisonment  at  hard 
labor  not  less  than  three  years  and  not  more  than  ten  years,  and  by  a  fine 
of  not  more  than  ten  thousand  dollars.     [B.  S.] 

Act  of  May  18,  1858,  ch.  40,  11  Stat.  L.  290. 

See  also  H.  S.  sees.  5411,  5412  noted  infra,  p.  865. 

No  prior  legislation  on  subject. — There  true,  until  the  passage  of  this  Act.    U.  S. 

was  no  Act  of  Congress  which  reached  a  i\  Reese,  (1866)  4  Sawy.  629,  27  Fed.  Cas. 

ease  of  altering  or  foregoing  title  papers  No.  16,138. 
or  the  uttering  or  publishing  of  them  as 

Sec.  2472.  [Falsely  dating  any  evidence  of  title  under  Mexican 
authority,  etc.,  to  lands  in  California,  penalty.]  Every  person  who  makes, 
or  causes  or  procures  to  be  made,  or  willingly  aids  and  assists  in  making  any 
falsely  dated  petition,  certificate,  order,  report,  decree,  concession,  denounce- 
ment, deed,  patent,  confirmation,  disefio,  map,  expediente  or  part  of  an 
expediente,  or  any  title-paper,  or  written  evidence  of  right,  title,  or  claim, 
under  Mexican  authority,  to  any  lands,  mines,  or  minerals  in  the  State  of 
California,  or  any  instrument  of  writing  in  relation  to  lands  or  mines 
or  minerals  in  the  State  of  California,  having  a  false  date,  or  falsely  pur- 


862  8  FED.  STAT.  ANN.  (2d  Ed.) 

porting  to  be  made  by  any  Mexican  officer  or  authority  prior  to  the  seventh 
day  of  July,  eighteen  hundred  and  forty-six,  for  the  purpose  of  setting  up 
or  establishing  any  claim  against  the  United  States  to  lands  or  mines  or 
minerals  within  the  State  of  California,  or  of  enabling  any  person  to  set 
up  or  establish  any  such  claim ;  and  every  person  who  signs  his  name  as 
governor,  secretary,  or  other  public  officer  acting  under  Mexican  authority, 
to  any  instrument  of  writing  falsely  purporting  to  be  a  grant,  concession, 
or  denouncement  under  Mexican  authority,  ajid  during  its  existence  in 
California,  of  lands,  mines,  or  minerals,  or  falsely  purporting  to  be  an 
informe,  report,  record,  confirmation,  or  other  proceeding  on  an  applica- 
tion for  a  grant,  concession,  or  denouncement  under  Mexican  authority, 
during  its  existence  in  California,  of  lands,  mines,  or  minerals,  shall  be 
punishable  as  prescribed  in  the  preceding  section.     [B,  S.] 

Act  of  May  18,  1868,  ch.  40,  11  Stat.  L.  291. 

Sec.  2473.  [Presenting  false  or  counterfeited  evidences  of  title,  etc^ 
to  lands  in  California,  and  prosecuting  suite  thereon,  penalty.].  Every 
person  who,  for  the  purpose  of  setting  up  or  establishing  any  claim  against 
the  United  States  to  lands,  mines,  or  minerals  within  the  State  of  California, 
presents,  or  causes  or  procures  to  be  presented,  before  any  court,  judge, 
commission,  or  commissioner,  or  other  officer  of  the  United  States,  any  false, 
forged,  altered,  or  counterfeited  petition,  certificate,  order,  report,  decree, 
concession,  denouncement,  deed,  patent,  disefio,  map,  expediente  or  part 
of  an  expediente,  title-paper,  or  written  evidence  of  right,  title,  or  claim 
to  lands,  minerals,  or  mines  in  the  State  of  California,  knowing  the 
same  to  be  false,  forged,  altered,  or  counterfeited,  or  any  falsely  dated 
petition,  certificate,  order,  report,  decree,  concession,  denouncement,  deed, 
patent,  confirmation,  disefio,  map,  expediente  or  part  of  an  expediente, 
title-paper,  or  written  evidence  of  right,  title,  or  claim  to  lands,  mines,  or 
minerals  in  California,  knowing  the  same  to  be  falsely  dated;  and  every 
person  who  prosecutes  in  any  court  of  the  United  States,  by  appeal  or 
otherwise,  any  claim  against  the  United  States  for  lakids,  mines,  or  min- 
erals in  California,  which  claim  is  founded  upon,  or  evidenced  by,  any 
petition,  certificate,  order,  report,  decree,  concession,  denouncement,  deed, 
patent,  confirmation,  disefio,  map,  expediente  or  part  of  an  expediente, 
title-paper,  or  written  evidence  of  right,  title,  or  claim,  which  has  been 
forged,  altered,  counterfeited,  or  falsely  dated,  knowing  the  same  to  be 
forged,  altered,  counterfeited,  or  falsely  dated,  shall  be  punishable  as  pre- 
scribed in  section  twenty-four  hundred  and  seventy-one.    [B.  S.} 

Act  of  May  18,  1858,  ch.  40,  11  Stat.  L.  291. 
R.  S.  sees.  2474,  2475,  see  Public  Pabks. 
R.  S.  sec.  2476,  see  Rivebs,  Habbobs,  and  Canalb. 
R.  S.  sec.  2477  is  given  supra,  p.  785. 

Sec.  2478.  [Power  of  Commissioner  of  Land  OfBce  to  enforce  fhifl 
title.]  The  Commissioner  of  the  General  Land-Oflfice,  under  the  direction 
of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into 
execution,  by  appropriate  regulations,  every  part  of  the  provisions  of  this 
Title  not  otherwise  specially  provided  for.     [B.  8.] 

Extent  of  commissioner's  powers. — The  intendencc  over  surveyors-general,  and  all 
commissioner,  in  the  exercise  of  his  super-       other  subordinate  officers  of  the  bureau, 
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is  clothed  with  large  powers  of  control  to 
prevent  the  consequences  of  inadvertence, 
mistakes,  irregularity,  and  fraud  in  their 
operations.  Cragin  v.  Powell,  (1888)  128 
U.  S.  691,  9  S.  Ct.  203,  32  U.  S.  (L.  ed.) 
566.  See  also  Bell  v,  Hearne,  (1857)  19 
How.  262,  16  U.  S.  (L.  ed.;  614. 

Power  to  establish  a  uniform  practice  is 
given  by  this  section  to  the  officers  of  the 
Land  Department.  Germania  Iron  Co. 
t?.  James,  (C.  C.  A.  8th  Cir.  1898)  89  Fed. 
811,  61  U.  S.  App.  1,  32  C.  C.  A.  348. 

Anthprity  of  commissioner  over  entries 
and  patents. —  Until  the  issuance  of  a  pat- 
ent for  an  entry  imder  the  pre-emption 
laws  of  the  United  States,  the  coumiis- 
sioner  of  the  general  land  office  may  sus- 
pend the  entry,  and  order  a  re-examina- 
tion as  to  the  pre-emption  claimant's  resi- 
dence upon  and  improvement  of  the  land 
for  which  he  holds  the  final  receipt  of  the 
register  and  receiver,  and  if,  on  said  re- 
examination, it  is  shown  that  the  claim- 
ant has  not  complied  with  the  law,  the 
commissiimer  of  the  general  land  office  has 
power  i  to  cancel  the  entry.  Pierce  v, 
Frace,  (1891)  2  Waah.  81,  26  Pac.  192, 
807. 

Liberal  construction  given  to  authority 
and.  supervisory  powers  of  Land  Depart- 
ment officers. —  "  In  the  determination  of 
jurisdiction  and  authority,  not  only  the 
Acts  themselves,  but  subsequent  enact- 
ments of  Congress  conferring  supervisonr 
powers  and  authority  on  the  different  offi- 
cers of  the  land  department,  must  be  con- 
sidered, to  the  end  that  a  harmonious  sys- 
tem may  be  established;  and,  to  establish 
harmony  in  the  administration  of  the  land 
laws,  it  becomes  necessary  to  construe  lib- 
erally the  Acts  granting  supervisory 
powers  to  the  head  of  the  land  depart- 
ment; and  the  courts  of  the  United  States 
and  of  the  different  states  of  the  Union 
have  recognized  this  necessity,  and  have 
uniformly  sought  to  aid,  instead  of  ham- 
per the  department  in  Uve  administration 
of  the  law;"  Lawrence  v.  Potter,  (1900) 
22  Wash.  32,  60  Pac.  147. 

The  phrase  **  under  the  direction  of  the 
secretary  of  the  interior,"  used  in  the  stat- 
ute, is  not  meaningless,  but  was  in- 
tended as  an  expression  in  general  terms 
of  the  power  of  the  secretary  to  super- 
vise and  control  the  extensive  operations 
of  the  land  department  of  which  he  is  the 
head.  It  means  that  in  the  important 
matters  relating  to  the  sale  and  disposi- 
tion of  the  public  domain,  the  surveying 
of  private  land  claims  and  the  issuing  of 
patents  thereon,  and  the  administration 
of  the  trusts  dev<jlving  upon  the  govern- 
ment by  reason  of  tho  lawa  of  Congress  or 
under  treaty  stipulations,  respecting  the 
public  domain,  the  secretary  of  the  in- 
terior is  the  supervising  agent  of  the  gov- 
ernment to  do  justice  to  all  claimants  and 
preserve  the  rights  of  the  people  of  the 


United  States.  Such  supervision  may  be 
exercised  by  direct  orders  or  by  review  on 
appeals.  The  mode  in  which  the  supervi- 
sion shall  be  exercised,  in  the  absence  of 
statutory  directions,  ma^  be  prescribed  by 
such  rules  and  regulations  as  the  secre- 
tary may  adopt.  Knight  v.  U.  S.  Land 
Ass'n,  (1891)  142  U.  S.  161,  12  S.  Ct. 
258,  36  U.  S.  (L.  ed.)  974;  Warner  Valley 
Stock  Co.  V.  Smith,  (1897)  165  U.  S.  28, 
17  S.  Ct.  226,  41  U.  S.  (L.  ed.)  621;  Or- 
chard t\  Alexander,  (1896)  157  U.  S.  372, 
15  S.  Ct.  635,  39  U.  S.  (L.  ed.)  737; 
Stoneroad  i?.  Stoneroad,  (1895)  158  U.  S. 
240,  15  S.  Ct.  822,  39  U.  S.  (L.  ed.)  966; 
Altschul  V,  Clark,  (1901)  39  Ore.  315,  65 
Pac.  991.  See  also  Hestres  v.  Brennan, 
(1875)   50  Cal.  2n. 

Illuatration. —  For  example,  if,  when 
a  patent  is  about  to  issue,  the  secretary 
should  discover  a  fatal  defect  in  the  pro- 
ceedings, or  that  by  reason  of  some  newly 
ascertained  fact  the  patent,  if  issued, 
would  have  to  be  annulled,  and  that  it 
would  be  his  duty  to  ask  the  attorney- 
general  to  institute  proceedings  for  its  an- 
niilment,  it  would  hardly  be  seriously  con- 
tended that  the  secretary  might  not  inter- 
fere and  prevent  the  execution  of  the  pat- 
ent. He  could  not  be  obliged  to  sit  quietly 
and  allow  a  proceeding  to  be  consummated 
which  it  would  be  immediately  his  duty  to 
ask  the  attorney-general  to  take  meas- 
ures to  annul.  It  woiild  not  be  a  sufficient 
answer  against  the  exercise  of  his  power 
that  no  appeal  had  been  taken  to  him 
and  therefore  he  was  without  authority 
in  the  matter.  Orchard  v.  Alexander, 
(1895)  157  U.  S.  372,  15  S.  Ct.  635,  39 
U.  S.  (L.  ed.)  737;  Knight  r.  U.  S.  Land 
Ass'n,  (1891)  142  U.  S.  161,  12  S.  a.  258. 
35  U.  S.  (L.  ed.)  974. 

Nature  of  power. —  Both  the  secretary 
of  the  interior  and  the  commissioner  of 
the  general  land  office,  in  revising  the 
acts  of  the  subordinate  officials  of  the  land 
department,  exercise  supervisory  rather 
than  the  appellate  power  in  the  sense  in 
which  the  term  "  appellate  "  is  employed 
in  defining  the  powers  of  courts  of  justice.- 
If,  however,  this  power  is  to  be  regarded 
as  appellate  power  in  a  legal  sense,  it  will 
be  observed  that  the  statute  has  not  pro- 
vided the  machinery  for  the  taking  oi  an 
appeal,  and  consequently  that  matter  is 
subject  to  such  rules  and  regulations  as 
the  department  may  prescribe;  and  if  the 
commissioner  of  the  general  land  office 
transmits  the  papers  to  the  secretary  of 
the  interior,  the  presumption  is  that  thev 
were  regularly  and  properly  transmitted. 
Hestres  v.  Brennan,  (1875)  50  Cal.  211. 

Administrative  and  not  legislative 
power  is  conferred  by  this  section.  U.  S. 
r.  George,  (1913)  228  U.  S.  14,  33  S.  Ct. 
412,  57  U.  S.  (L.  ed.)  712. 

Rules  and  regulations. — The  Land  De- 
partment of   the   L'^nited    States   has   the 
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l>ower  t6  make  reasonable  rules  and  ref- 
lations not  inconsistent  with  any  vcQid 
law,  for  the  purpose  of  giving  effect  to  the 
provisions  of  this  section.  Van  Gesner  t*. 
U.  S.,  (C.  C.  A.  9th  Cir.  1907)  163  Fed. 
46,  82  C.  C.  A.  180. 

Disposition  of  the  public  lands  of  tin; 
United  States  is  vested  in  the  oflBcers  of 
the'  General  Land  Oflice,  and  thev  mav 
in<ake  such  reasonable  rules  relating  to  the 
administration  of  the  laws  of  the  United 

» States  regulating  the"  disposition  of  the 
pnblicJ  lands  as  they  think  fit;  and  the 
courts  ha%^  no  authority  to  interfere. 
Eastern  Banking  Co.  v.  Lovejoy,    (1908)i 

^81  Neb.  169;  115  N.  VV.  867.  ;  ■'  [ 

'  Congress  may  authorize  the  Secretary, 

of  the  Interior  to  make  rules  and  regula-." 

tions  for  the  carrying  into' effect  of  the 

piroVisions  of  a  law  as  to  the  public  lands, 

"the  enforcement  of  which  devolves  on  his 
department.     Clvde  v.  Cummings,   (1909) 

■35  Utah  46i,  101  Pac.  106. 

-  The  Conirari'saibner  of  the  General  Land 
Office  and"  the  Secretary  of  the  Interior 
can  enforce  by  appropriate  regulations 
every  part  of  the  public  land  laws  as  toi' 
which  it  is  not  otherwise  specially  pro-' 
tided.  Leonard  v.  Lennox,  (C.  C.  A.  8th 
Cir.  19fO)  181  Fed.  760,  104  C.  C.  A.  296. 
Where  the  rules,  practice,  and  decisions' 

'of   the  federal   Land   Department   accord 

Avith  a  federal  statute  as  interpreted  by 
a  state  court,  the  state  court  will  give  the 
departmental  rulings  sucl^  weight  as  they 
are  entitled  to.  Cameron  v.  Lyen,  (1910) 
57,  Wash.  384,  106  Pac.  1111. 

'    Force    of    rules    and    regulations. — Thf.. 

Jrules  and  regulations  adopted  by  tjie  com- 
ihissioner  of  the  general  land  office  und^" 

•this  section  have  all  the  force  arid  effect 
of  a  law  of  the  United  States.     Peters  t*. 

;U.  S.,   (1894)   2  Okla,  116,  33  Pac.  10131. 
A  rule  by  the  Secretary  of  the  Interior, 

.the  import  of  which  is  to  carry  into  effect 

the  provisions  of  an  Act  relating  to  the 
public  lands,  is  valid,  and  has  the  same 
binding  force  as  the  law  itself.  Clyde  v. 
Cummings,  (1909)  35  Utah  461,  101  Pac. 

.106. 

Judicial  notice.— The  courts  will  take 
judicial  notice  of  the  regulations  adopted 

by  \the  commissicmer  of  the  several  land" 
offices  in  pursuance  of  this  Act.     Cosmos 

'Exploration  Co.  tx  Gray  Eagle  Oil  Co., 
(1903)    100  U.  S.  301,  23  S.  Ct,  692,  24 

S.  Ct.  680,  47  U.  S.   (L.  ed.)    1064;  Caha 

>.  U.  S.,   (1894)    152  U.  S.  211,  14  S.  Ct. 

513,  38  U.  S.  (L.  ed.)  415;  Peters  v.  U.  S., 
(1894)  2  Qkla.  116,  33  Pac.  1031.    Contra. 

U.  S.  V.  Bedgood,    (S.  D.  Ala.   1891)    49 

Fed.  54. 
Review  of  commissioner's  decisions. — ^A 

decision,  of  the  commissioner  sustaining  an 

entry,  which  decision  is  not  rendered  in 

pursuance  of  his  special  authority  con- 
ferred by  sections  2450-2457  of  the  Re- 


used Statutes,  but  by  virtUi*  of  his  gen- 
eral authority  given  him  by  this  and 
other  sections,  is  not  required  to  be  sub- 
mitted to  the  Secretary  of  the  Interior 
and  the.  attorney-general,  .acting  as  a 
board,  for  appraisad,  but  was  subject  iv 
the  appellate  or  supervisory  authority  of 
the  Secretary  of  the  Interior.  Hawley  c. 
Diller,  (1900)  178  U.  S.  476,  20  &  Ct 
986,  44  U.  S.  (L.  ed.)   1157. 

Regulations  must  be  reasonable  and 
legal. —  Under  this  section  the  validity  of 
aJI  departmental  regulations  whicb  are  ap- 
propriate, and  within  the  limitations  of 
the  law,  cannot  be  doubted.  This,  how- 
ever, is  not  a  grant  of  power  to  legislate; 
to  add  to  the  law;  to  render  its  enforce- 
ment difficult;  to  burden  the  proceedings 
under  it  with  unnecessary  expense  or 
Iiardship;  or  to  encumber  them  with  on- 
erous and  technical  conditions.  It  is  de- 
signed that  the  permitted  regulations 
shall  simplify  €md  explain,  not  embarrass, 
the  administration  of  the  law;  and  cer- 
tainly they  must  not  only  be  appropriate, 
but  they  must  be  reasonable,  and  within 
the  limitations  and  intent  of  the  statute. 
Anchor  v.  Jlowe,  (C.  C.  Idaho  1892)  50 
Fed.  366;  U.  S.  t\  Murphy,  (W.  D.  Mich. 
1887)  32  Fed.  376;  Cosmos  Exploration 
Co.  V.  Grav  Eagle  Oil  Co.,  (o.  D.  Cal. 
1900)  104  Fell.  20.  affirming  (C.  C.  A.  9th 
Cir.  1901)  112  Fed.  4;  50  C.  C.  A.  79,  61 
L.  R.  A.  230;  U.  S.  f>.  Chaplin,  (CCA. 
1887)  31  Fed.  890. 

;  Approval  of  secretary  of  interior  esses- 
jtial  to  passing  of  title.^Tlie  title  to  the 
{lands  selected  under  the  grant  to  Oregon 
■to  aid  in  the  const^ruction  of  a  military 
.wagon  road  (14  Stat.  L.  89,  ch.  174),  and 
the  sta-tute  providing  ffN*  the  issuance  of 
patents  for  such  lands  to  the  state  or  its 
grantee  (18  Stat.  L.  80,  ch.  305),  did  not 
pass  from  the  government  until  the  selec- 
tion was  approved  by  the  Secretary  of  the 
interior,  nor  did  the  statute  of  limita- 
tions begin  to  run  against  the  state  or  its 
grantee  until  the  official  approval  of  the 
selection  by  the  Secretary  of  the  Interior. 
Altschul  V.  Clark,  (1901)  39  Ore.  315, 
65  Pac.  991. 

Regulations  respecting  swamp  lands. — 
The  regulations  of  June  30  and  Sept.  1, 
1880,  by  which  the  land  department  of  the 
United  States,  in  conjunction  with  the 
state,  undertook,  by  means  of  agenta  In 
the  field,  to  examine  the  character  of  the 
lands  claimed  by  the  state  under  the 
swamp-land  grant  thereto,  superseded  the 
regulation  of  March  13,  1875;  and  there- 
after  no  affidavit  could  be  .legally  used 
before  the  commissioner  or  Secretary  of 
the  Interior  on  the  consideration  of  the 
question  whether  such  lands  were  swamp 
or  not,  other  than  the  affidavits  of  the 
agents  employed  to  make  such  examina- 
tion in  the  field,  and,  therefore,  the  affida- 
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?its  allBf  ed  in  the  indictment  to  have  been 
forged  by  the  defendant  could  not  have 
been  legally  used  to  defraud  the  United 
States.  U.  S.  t?,  Barnhart,  (D.  C.  Ore. 
1887)   33  Fed.  459. 

Stratton  .surveya  of  San  Francisco  pue- 
blo lands  set  aside. — The  Secretary  of  the 
Interior  had  ample  power  to  set  aside  the 
Stratton    surveys   of    the   San    Francisco 


pueblo  lands,  although  approved  by  the 
surveyor-general  of  California  and  con- 
firmed by  the  commissioner  of  the  general 
land  office  with  no  appeal  taken,  and  to 
order  a  new  survey ;  and  his  action  in  that 
respect  cannot  be  attacked  collaterally. 
Knight  i\  U.  S.  Land  Ass'n,  (1891)  142 
U.  S.  161,  12  S.  Ct.  258,  36  U.  S.  (L.  ed.) 
974. 


R.  S.  sections  5411,  6412.  These  sections,  which  may  be  regarded  aa  obsolete,  were 
as  follows: 

"Sec.  5411.  Every  person  who,  without  lawful  authority,  willfully  takes  from  the 
archives  of  the  surveyor-general's  office  in  California,  any  expediente,  map,  disefio, 
book,  paper,  writing,  record,  document,  seal,  stamp,  or  die;  or  willfully  alters,  defaces, 
mutilates,  injures,  or  destroys  any  expediente,  book,  paper,  map,  disefio,  instrument 
of  writing,  document,  record,  seal,  stamp,  or  die,  deposited  in  such  archives;  or  con- 
ceals or  unlawfully  withholds  from  the  possession  of  the  surveyor-general,  or  on 
demand  refuses  to  deliver  to  him  any  expediente,  map,  disefio,  official  book,  paper, 
writing,  document,  archive,  record,  seal,  stamp,  or  die  relating  to  or  used  in  the 
administration  of  government  in  the  department  of  Upper  California,  and  belonging 
to  the  government  during  the  existence  of  Spanish,  or  Mexican  authority  in  that 
department;  or  who  willfully  alters,  defaces,  mutilates,  makes  away  with,  or  destroys 
any  such  official  book,  expediente,  map,  disefio,  paper,  writing,  document,  archive, 
record,  seal,  stamp,  or  die,  shall  pay  a  fine  of  not  more  than  ten  thousand  dollars, 
and  be  imprisoned  for  a  term  not  more  than  ten  years.*' 

Act  of  May  18,  1858,  ch.  39,  11  Stat.  L.  290. 

"Six?.  5412.  Every  person  who  secretly  or  fraudulently  places,  or  causes  to  be 
placed,  in  or  among' the  •  at-dhi^ces)  of  <  the  surveyor-general's  office  in  California,  any 
expediente,  book,  paper,  disefio,  map,  draught,  record,  or  any  instrument  of  writing 
purporting  to  be  a  petition,  decree,  order,,  report,  concession,  grant,  confirmation, 
map,  disefio,  expediente  or  part  of  an  expediente,  denouncement,  title-paper,  or  evi- 
dence of  right,  title,  or  claim  to  any  land,  mine,  or  mineral,  or  any  book,  writing, 
paper,  or  document  whatever,  shall  pay  a  fine  of  not  more  than  five  thousand  dollars, 
or  be  imprisoned  for  a  term  not  more  than  three  years;  or  be  both  fined  and  imprisoned 
within  such  limits." 

Act  of  May  18,  1868,  cb.  39,  11  Stat.  I/.  290. 


An  act  for  the  benefit  of  occiq>7ing  claimantB. 

[Act  of  June  1,  1874,  ch,  200,  18  Stat.  L,  50,] 

[Remedies  for  improvements  where  occupjring  claimant's  title  adjudged 
invalid.]  That  when  an  occupant  of  land,  having  color  of  title,  in  good 
faith  has  made  valuable  improvements  thereon,  and  is,  in  the  proper  action, 
found  not  to  be  the  rightful  owner  thereof,  such  occupant  shall  be  entitled 
in  thij  Federal  courts  to  all  the  rights  and  remedies,  and,  upon  instituting 
the  proper  proceedings,  such  relief  as  may  be  given  or  secured  to  him  by 
the  statutes  of  the  State  or  Territory  where  the  land  lies,  although  the  title 
of  the  plaintiff  in  the  Lction  may  have  been  granted  by  the  United  Stated 
after  said  improvements  were  so  made.     [18  Stat,  L,  50.] 

This  Act  has  no  application  to  land  the  whose  homestead  entry  has  been  can- 
title  of  which  has  not  passed  from  the  celed  for  fraud  in  its  inception  avail  him- 
United  States.  A  homestead  hling  does  self  of  the  benefits  of  tlie  Act.  Woodruff 
not  convey  "  color  of  title"  within  the  v,  Wallace,  (1895)  3  Okl.  366,  41  Pac, 
meaniag  of  the  Aet;  nor  can  a  person  367* 


866  8  FED.  STAT.  ANN.  (2d  Ed.) 

■ 

An  act  obviating  the  necessity  of  issuing  patents  for  certain  private 
land-claims  in  the  State  of  Missouri,  and  other  purposes. 

[Act  of  June  6,  1874,  ch,  223,  18  Stat  L.  62.] 

[Sec.  1.]  [Confirmation  of  titles  to  lands  in  BtissourL]  That' all  of  the 
right,  title,  and  interest  of  the  United  States  in  and  to  all  of  the  lands  in 
the  State  of  Missouri  which  have  at  any  time  heretofore  been  confirmed  to 
any  person  or  persons  by  any  act  of  Congress,  or  by  any  officer  or  officers, 
or  board  or  boards  of  commissioners,  acting  under  and  by  authority  of  any 
act  of  Congress,  shall  be,  and  the  same  are  hereby,  granted,  released,  and 
relinquished  by  the  United  States,  in  fee-simple,  to  the  respective  owners  of 
the  equitable  titles  thereto,  and  to  their  respective  heirs  and  assigns  for- 
ever, as  fully  and  as  completely,  in  every  respect  whatever,  as  could  be  done 
by  patents  issued  therefor  according  to  law.    [18  Stat.  L,  62.] 

Section  3  of  this  Act  is  given  supra,  p.  532. 

Application  of  Act. —  This  Act  applies  This  Act  refers  only  to  those  cases  in 
only    to    persons    who    are    entitiwl    to  which  no  patents  have  been   issued   pre- 
patents.     Sections   1   and  2   of  this   Act  viously,  and  does  not  cover  a  case  where 
must  be  construed  together;  a^  when  so  a  patent  had  been  issued  and  received  in 
construed   it  will   be   se^i   that  the  Act  entire  fulAUment  of  the  obligation  of  the 
dispenses   with   the  necessity   of    issuing  government.     Sweringen     v.     St.     Louis, 
patents  for  the  lands  referred  to  in  aU  (1902)    185  U.  S.  38,  22  S.  CL  569,  46 
cases  where  the  persons  in  interest  are  en-  IT.  S.  (L.-ed.)  795  (dictum), 
titled  by  law-  to  patents,  but  in  no  other 
case.    Snyder  t?.  Sickles,  (1878)  98  U.  8. 
203,  25  U.  S.  (L.  ed.)  97. 

Sec.  2.  [Ezifiting  rights  not  affected.]  That  nothing  contained  in  the 
first  section  of  this  act  shall,  in  any  manner,  abridge,  divest,  impair,  injure, 
or  prejudice  any  valid  right,  title  or  interest  of  any  person  or  persons  in  or 
to  any  portion  or  part  of  the  lands  mentioned  in  said  first  section ;  and  thb 
act  shall  in  no  wise  affect  any  lands  or  lots  heretofore  relinquished  to  the 
United  States.    [18  Stat.  L.  62.] 


An  act  defining  the  manner  in  which  certain  land-scrip  may  be  assigned 
and  located,  or  applied  by  actual  settlers,  and  providing  for  the  issue 
of  patents  in  the  name  of  the  locator  or  his  legal  representatives. 

[Act  of  Jan.  28,  1879,  ch.  30,  20  Stat.  L.  274.] 

[Sec.  1.]  [Private  land  claims  in  Florida,  Louisiana,  and  Missouri  — 
certificates  for,  issuance,  subdivision,  and  assignment.]  That  whenever, 
in  cases  prosecuted  under  the  acts  of  Congress  of  June  twenty-second, 
eighteen  hundred  and  sixty,  March  second,  eighteen  hundred  and  sixty- 
seven,  and  the  first  section  of  the  act  of  June  tenth,  eighteen  hundred  and 
seventy- two,  providing  for  the  adjustment  of  private  land-claims  in  the 
States  of  Florida,  Louisiana  and  Missouri,  the  validity  of  the  claim  has 
been,  or  shall  be  hereafter,  recognized  by  the  Supreme  Court  of  the  United 
States,  and  the  court  has  decreed  that  the  plaintiff  or  plaintiffs  is  or  are 
entitled  to  enter  a  certain  number  of  acres  upon  the  public  lands  of  the 
United  States,  subject  to  private  entry  at  one  dollar  and  twenty-five  cents 
per  acre,  or  to  receive  certificate  of  location  for  as  much  of  the  land  the  title 
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to  which  has  been  established  as  has  been  disposed  of  by  the  United  States, 
certificate  of  location  shall  be  issued  by  the  Commissioner  of  the  General 
Land  Office  attested  by  the  seal  of  said  office,  to  be  located  as  provided  for 
in  the  sixth  section  of  the  aforesaid  act  oi  Congress  of  June  twenty-second, 
eighteen  hundred  and  sixty,  or  applied  according  to  the  provisions  of  the 
second  section  of  this  act ;  and  said  certificate  of  location  or  scrip  shall  be 
subdivided  according  to  the  request  of  the  confirmee  or  confirmees,  and,  as 
nearly  as  practicable,  in  conformity  with  the  legal  divisions  and  subdivis- 
ions of  the  public  lands  of  the  United  States,  and  shall  be,  and  are  hereby 
declared  to  be,  assignable  by  deed  or  instrument  of  writing,  according  to 
the  form  and  pursuant  to  regulations  prescribed  by  the  Commissioner  of  the 
General  Land  Office,  so  as  to  vest  the  assignee  with  all  the  rights  of  the 
original  owners  of  the  scrip,  including  the  right  to  locate  the  scrip  in  his 
own  name.    [20  Stat,  L.  274.] 

Seg.  2.  [Certificates  receivable  for  pre-emption  and  homestead  claims.] 
That  such  scrip  shall  be  received  from  actual  settlers  only  in  payment  of 
pre-emption  claims  or  in  commutation  of  homestead  claims,  in  the  same 
manner  and  to  the  same  extent  as  is  now  authorized  by  law  in  the  case  of 
military  bounty-land  warrants.     [20  Stat.  L,  275,] 

The  pre-emption  laws  were  repealed  by  the  Act  of  March  3,  1881,  ch.  561,  §  4,  <upra, 
p.  535. 

Sec.  3.  [Location  of  certificate,  entry,  and  patent.]  That  the  register 
of  the  proper  land-office,  upon  any  such  certificate  being  located,  shall  issue, 
in  the  name  of  the  party  making  the  location,  a  certificate  of  entry,  upon 
which,  if  it  shall  appear  to  the  satisfaction  of  the  Commissioner  of  the  Gen- 
eral Land  Office  that  such  certificate  has  been  fairly  obtained,  according  to 
the  true  intent  and  meaning  of  this  act,  a  patent  shall  issue,  as  in  other 
cases,  in  the  name  of  the  locator  or  his  legal  representative.  [20  Stat,  L. 
275.] 

This  section  was  extended  by  the  Act  of  May  20,  1894,  ch.  87,  infra,  p.  871. 

Sec.  4.  [Provisions  applicable  to  indemnity  certificates  under  Act  of 
1868,  ch.  81.]  That  the  provisions  of  this  act  respecting  the  assignment  and 
patenting  of  scrip  and  its  application  to  pre-emption  and  homestead  claims 
shall  apply  to  the  indemnity-certificates  of  location  provided  for  by  the  act 
of  the  second  of  June,  eighteen  hundred  and  fifty-eight,  entitled  *'An  act 
to  provide  for  the  location  of  certain  confirmed  private  land-claims  in  the 
State  of  Missouri,  and  for  other  purposes."    [20  Stat.  L.  275.] 


Sec.  7.  [Suspension  of  entry  for  correction  of  clerical  errors.]  That 
whenever  it  shall  appear  to  the  Commissioner  of  the  General  Land  Office 
that  a  clerical  error  has  been  committed  in  the  entry  of  any  of  the  public 
lands  such  entry  may  be  suspended,  upon  proper  notification  to  the  claim- 
ant, through  the  local  land  office,  until  the  error  has  been  corrected ;  and  all 
entries  made  under  the  pre-emption,  homestead,  desert-land,  or  timber- 
culture  laws,  in  which  final  proof  and  payment  may  have  been  made  and 
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certificates  issued,  and  to  which  there  are  no  adverse  claims  originating 
prior  to  final  entry  and  which  have  been  sold  or  incumbered  prior  to  the 
first  day  of  March,  eighteen  hundred  and  eighty-eight,  and  after  final  entry, 
to  bona-fide  purchasers,  or  incumbrancers,  for  a  valuable  consideration, 
shall  unless  upon  an  investigation  by  a  Government  Agent,  fraud  on  the 
part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon  pre- 
sentation of  satisfactory  proof  to  the  Land  Department  of  such  sale  or 
incumbrance :  Provided,  That  after  the  lapse  of  two  years  from  the  date  of 
the  issuance  of  the  receiver's  receipt  upon  the  final  entry  of  any  tract  of 
land  under  the  homestead,  timber-culture,  desert-land,  or  pre-emption  laws, 
or  under  this  act,  and  when  there  shall  be  no  pending  contest  or  protest 
against  the  validity  of  such  entry,  the  entryman  shall  be  entitled  to  a  patent 
conveying  tlie  land  by  him  entered,  and  the  same  shall  be  issued  to  him,  but 
this  proviso  shall  not  be  construed  to  require  the  delay  of  two  years  from  the 
date  of  said  entry  before  the  issuing  of  a  patent  therefor.  [26  Stat,  L. 
1098.] 

This  and  section  8  foUowing  are  from  the  Act  of  March  3,  1891,  ch.  661,  "An  Act  to 
repeal  timber-culture  laws,  and  for  other  purposes."  See  the  notes  to  section  1  of  tliis 
Act  supi'a,  p.  825,  which  repealed  the  timber-culture  laws.  Section  4  of  this  Act, 
supra,  p.  535,  repealed  the  pre-emption  laws. 


Application  of  section. —  The  provision 
for  the  issuance  of  patents  to  bona  fide 
purchasers  or  incumbrancers  applies  only 
to  entries  existing  at  the  time  of  the 
passage  of  the  Act  and  does  not  apply 
m  a  case  where  the  Land  Department 
canceled  the  entry  before  the  passage  of 
the  Act.  Parsons  v.  Venzke,  (1896)  164 
U.  S.  89,  17  S.  Ct.  27,  41  U.  S.  (L.  ed.) 
360;  Guaranty  Sav.  Bank  f.  Bladow, 
(1900)  176  U.  S.  448,  20  S.  Ct.  425,  44 
U.  S.  (L.  ed.)  540;  Pfund  v.  Valley  Loan, 
etc.,  Co.,  (1897)  62  Neb.  473,  72  N.  W. 
480;  Caldwell  v.  Bush,  (1896)  6  Wyo. 
342,  45  Pac.  488. 

But  where  on  Feb.  25,  1891,  the  com- 
missioner of  the  general  land  office  can- 
celed a.  pre-emption  entry,  and  on  March 
26,  1891,  the  entryman '«  purchaser  ap- 
plied to  the  commissioner  to  have  the 
entry  declared  confirmed  by  virtue  of 
this  Act  on  the  ground  that  he  was  a 
bona  fide  purchaser  of  the  land  within 
the  meaning  of  the  Act,  and  thereupon 
the  commissioner  granted  an  order  sus- 
pending the  order  of  cancellation  of  Feb. 
25,  1891,  and  staying  all  proceedings 
thereunder,  and  subsequently  tne  commis- 
sioner after  taking  proof  decided  that  the 
purchaser  wa^  a  bona  fide  purchaser,  and 
declared  the  entry  confirmed  by  virtue 
of  this  Act,  and  this  decision  was  con- 
firmed on  appeal  by  the  Secretary  of  the 
Interior  and  a  patent  was  issued  pursu- 
ant to  the  decision,  it  was  held  that  the 
entry  was  never  canceled,  and  that  the 
purchaser  was  entitled  to  the  benefits  of 
this  Act.  Graham  v.  Great  Falls  Water 
Power,  etc.,  Co.,  (1904)  30  Mont.  393, 
76  Pac.  808. 

Nature  of  operation  of  statute. —  This 
Act  was  a  remedial  statute  —  a  statute 
of   repose.     It   waa  intended   to   protect 


bona  fide  purchasers  only.  It  extended 
no  clemency  or  protection  to  the  fraud- 
ulent entryman.  That  Congress  intended 
that  the  Act  should  cut  off  pending  con- 
testa  where  the  lands  were  m  possession 
of  bona  fide  purchasers  is  hardly  open 
to  question,  in  view  of  the  language  em- 
ployed. Graham  t?.  Great  Falls  Water 
Powcr^  etc.,  Co.,  (1904)  30  Mont.  393, 
76  Pac.  808. 

Entry  made  for  benefit  of  purchaser. — 
It  would  seem  that  a  purchaser  is  not 
entitled  to  a  patent  under  the  provisions 
of  the  second  clause  of  this  section,  where 
it  is  established  to  the  satisfaction  of 
the  land  office  that  a  desert  land  entry 
was  made,  not  for  the  benefit  of  the  entry- 
man,  but  for  such  purchaser.  Caldwell  v. 
Bush,  (1896)   6  Wyo.  342,  45  Pac.  488. 

"Pending  contest  or  protest." — ^As  ap- 
plied to  puhlic  land  affairs  the  term 
**  contest "  has  been  long  employed  to 
designate  a  proceeding  by  an  adverse  or 
intending  claimant  conducted  in  his  own 
interest  against  the  entry  of  another,  and 
the  term  "  protest  **  has  been  commonly 
used  to  designate  any  complaint  or  ob- 
jection, whether  by  a  public  agent  or  a 
private  citizen  which  is  intended  to  be 
and  is  made  the  basis  of  some  action  or 
proceeding  in  the  public  right  against 
an  existing  entry.  Lane  r.  Hoglund, 
(1917)  244  U.  S.  174,  37  S.  Ct.  658,  61 
U.  S.  (L.  ed.)  1066,  affirming  (1916) 
44  App.  Cas.  (D.  C.)   310, 

Where  a  report  of  a  deputy  forest 
supervisor  recommending  the  cancellation 
of  a  homestead  entry  on  land  within  a 
national  forest  reserve  "  on  account  of 
nonresidence  and  lack  of  cultivation,"  is 
received  at  the  general  land  office  but  is 
not  acted  on  until  after  the  expiration 
of  the  two  year  limitation  period  con* 
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tained  in  the  proviso  of  the  above  sec- 
tion, it  does  not  constitute  a  "pending 
contest  or  protest,"  Lane  i;.  Hoglund, 
(1917)  244  U.  S.  174,  37  S.  Ct.  658,  61 
U.  S.  (L.  ed.)  1066,  affirming  (1916) 
44  App.  Cas.  (D.  C.)  310. 

The  directing  of  an  investigation  by 
a  government  special  agent  within  two 
years  from  the  time  final  proof  had  been 
submitted  and  certificate  issued  is  suffi- 
cient to  bar  the  operation  of  the  proviso 
in  this  section.  Moses  f.  Long-Bell 
Lumber  Co.,  (C.  C.  A.  5th  Cir.  1913)  206 
Fed.  51,  124  C.  C.  A.  185. 

The  question  as  to  what  is  a  pending 
contest  or  protest  is  within  the  jurisdic- 
tion of  the  Secretary  of  the  Interior  and 
his  decision  and  a  refusal  thereon  to  issue 
a  patent  is  not  amenable  to  a  writ  of  man- 
damus to  compel  its  issuance.  Fisher  v. 
U.  S.,  (1911)  37  App.  Cas.  (D.  C.)  436; 
U.  S.  V.  Fisher,  (1912)  39  App.  Cas. 
(D.  C.)  168,  (1W2)  39  App.  Cas.  (D. 
C.)  176,  (1912)  39  App.  Cas.  (D.  C.)  181. 

Mandamus  to  compel  issuance  of  pat- 
ent.—  The  statute  makes  it  very  plain 
that  if  at  the  expiration  of  two  years 
from  the  date  of  the  receiver's  final  re- 
ceipt there  is  no  "  pending  contest  or  pro- 
test" against  the  entry,  its  validity  no 
longer  may  be  called  in  question  —  in  the 
words  of  the  Act,  "  the  entrjTnan  shall 
be  entitled  to  a  patent  .  .  .  and  the  same 
shall  be  issued  to  him."  In  case  of  the 
refusal  of  the  Secretary  of  the  Interior  to 
issue  the  patent,  mandamus  lies  to  com- 
pel him  to  do  so.  Lane  v.  Hoglund, 
(1917)  244  U.  S.  174,  37  S.  Ct.  558,  61 
U.  S.  (L.  ed.)  1066,  {affirming  (1916) 
44  App.  Cas.  (D.  C.)  310)  wherein  the 
court  said :  "  Looking,  then,  at  the  stat- 
ute in  the  light  of  all  that  bears  upon  its 
purpose   and  meaning,   we  think   it   cer- 


tainly and  unmistakably  lays  upon  the 
Secretary  of  the  Interior,  as  the  head 
of  the  Land  Department,  a  plain  duty  to 
cause  a  patent  to  be  issued  to  a  home- 
stead en  try  man  whenever  it  appears,  as 
concededly  it  did  in  this  instance,  that 
two  years  have  elapsed  since  the  issue  of 
the  receiver's  receipt  upon  the  final  entry 
and  that  during  that  period  no  proceed- 
ing has  been  initiated  or  order  made 
which  calls  in  question  the  validity  of 
the  entry.  In  the  exercise  of  its  discre* 
tion  Congress  has  said,  in  substance,  by 
this  statute  that  for  two  years  after  the 
entryman  submits  final  proof  and  obtains 
the  receiver's  receipt  the  entry  may  be 
held  open  for  the  initiation  of  proceed- 
ings to  test  its  validity,  but  that  if  none 
such  be  begun  within  that  time  it  shall 
be  passed  to  patent  as  a  matter  of  course. 
Thus  in  a  case  like  this,  where  according 
to  the  conceded  facts  no  proceeding  was 
begun  within  the  prescribeil  period,  there 
is  no  room  for  the  exercise  of  discretion 
or  judgment,  but  on  the  contrary  a  plain 
duty  to  see  that  the  entryman  receives  a 
patent.  True  this  court  always  is  reluc- 
tant to  award  or  sustain  a  writ  of  man- 
damus against  an  executive  officer,  and 
yet  cases  sometimes  arise  when  it  is  con- 
strained by  settled  principles  of  law  and 
the  exigency  of  the  particular  situation 

to  do  BO." 

Coal  lands. — The  proviso  of  this  section, 
giving  the  right  to  patent  where  no  con- 
test or  protest  has  been  filed  within  two 
years  after  the  receiver's  receipt  "upon  the 
final  entry  of  any  tract  of  land  under  the 
homestead,  timber  culture,  desert  land,  or 
pre-emption  laws,"  does  not  include  coal 
land  entries.  U.  S.  v,  Yankee  Fuel  Co., 
(D.  C.  N.  M.  1912)   195  Fed.  850. 


Sec.  8.  [Suits  to  annul  patents  —  limitation.]  That  suits  by  the 
United  States  to  vacate  and  annul  any  patent  heretofore  issued  shall  only 
be  brought  within  five  years  from  the  passage  of  this  act,  and  suits  to  vacate 
and  annul  patents  hereafter  issued  shall  only  be,  brought  within  six  years 
after  the  date  of  the  issuance  of  such  patents.  *  *  *  [26  Stat,  L.  1099, 
as  amended  hy  26  Stat.  L.  1093,] 

See  note  under  the  preceding  section  7  of  this  Act. 

The  omitted  part  of  the  section  relates  to  timber  depredations,  and  is  amended  by 
Act  of  March  3,  1891,  ch.  559,  26  Stat.  L.  1093,  and  later  Acts.  See  Timber  Lands  and 
FoBssT  Reserves.    The  amendments  do  not  change  the  part  of  the  section  above  given. 


Purpose  of  statute. —  The  purpose  of 
this  statute  is  to  extinguish  any  right^ 
the  government  may  have  in  the  laud  and 
vest  a  perfect  title  in  the  adverse  holder 
after  six  years  from  date  of  the  patent, 
no  matter  what  the  mistake  or  error  of 
the  Land  Department  may  have  been  or 
what  the  frauds  and  misrepresentations 
of  the  patentee  were.  U.  S.  v,  Winona, 
etc.,  R.  Co.,  (1897)  165  U.  S.  463,  17 
S.  Ct.  368,  41  U.  S.  (L.  ed.)  789;  U.  S. 
f.  Chandler-Dunbar  Water  Power  Co., 
(190S)  209  U.  S.  447,  28  S.  Ct.  579,  52 


U.  S.  (L.  ed.)  881;  Louisiana  v,  Gkirfield, 
(1908)  211  U.  S.  70,  29  S.  Ct.  31,  63  U.  S. 
(L.  ed.)  92. 

Patents  affected. — This  section  is  part 
of  the  public  land  laws  and  refers  to  pat- 
ients issued  for  public  lands  of  the  United 
States  and  not  trust  patents  for  reserved 
Indian  lands.  La  Roque  t*.  U.  S.,  (1915) 
239  U.  S.  62,  36  S.  Ct.  22,  60  U.  S.  (L. 
ed.)  147,  affirming  (C.  C.  A.  8th  Cir. 
1912)  198  Fed.  645,  117  C.  C.  A.  349, 
and  follotcing  Northern  Pac.  R.  Co.  v, 
U.  S.,    (1913)    227  U.  S.  355,  33  S.  Ct. 
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308,  57  U.  S.  (L.  ed.)  644,  which  con- 
strued a  Bimilar  provision  in  the  Act  of 
March  2,  1806,  ch.  99,  supra,  p.  759. 

Ail  patents  to  public  lands  issued  un- 
der any  law  of  the  United  States  are 
affected  by  this  section.  U.  S.  c,  Norris, 
(C.  C.  A.  8th  Cir.  1915)  222  Fed.  14,  137 
C.  C.  A.  552. 

Partition  suit  by  entryman'a  heirs. — 
This  section  refers  only  to  suits  by  the 
United  States  to  vacate  and  annul  pat- 
ents, and  does  not  apply  to  a  suit  brought 
by  the  heirs  of  one  who  entered  public 
lund  to  partition  the  land.  Holloman  v. 
Bullock,  (1903)  82  Miss.  405,  34  So.  355. 
Bona  fide  mortgagee. — A  bona  flde  mort- 
gagee of  land  for  which  the  mortgagor 
holds  a  patent,  even  though  the  mortgage 
was  executed  prior  to  the  patent,  has 
rights  superior  in  equity  to  the  United 
States  in  a  suit  to  annul  a  land  patent 
for  fraud.  U.  S.  «?.  Grover,  (N.  D.  Cal. 
1915)  227  Fed.  181. 

Action  to  set  aside  patent. —  This  stat- 
ute is  strictly  one  of  limitation  and  does 
not '  create  the  right  to  maintain  an  ac- 
tion to  set  aside  a  patent.  U.  S.  r.  Ko- 
leno,  (C.  C.  A.  8th  Cir.  1915)  226  Fed. 
180,  141  C.  C.  A.  178. 

Recovery  for  fraud. —  Desiring  to  give 
stability  to  titles  depending  on  patent, 
the  government  has  preferred  to  confirm 
such  titles  after  six  years  in  the  pat- 
entee, and  thereby  waive  any  right  of 
action  it  mav  have  had  for  annulment 
of  the  patent,  but  the  language  of  the 
limitations  Act  is  not  susceptible  of 
broader  construction,  and  indicates  no 
intendment  to  bar  the  government  of  its 
right  of  action  to  recover  the  value  of 
land  obtained  through  fraud.  U.  S.  17. 
Jones,  (D.  C.  Ore.  1914)  218  Fed.  973; 
U.  S.  V.  Pitan,  (D.  C.  S.  D.  1915)  224 
Fed.  604,  affirmed  (C.  C.  A.  8th  Cir.  1917) 
241  Fed.  364,  164  C.  C.  A.  244. 

So  the  mere  fact  that  the  government 
permitted  the  patent  to  become  valid  by 
the  statute  of  limitations  instead  of  by 
its  express  ratitlcation  woul(\  not  affect 
the  right  to  maintain  an  action  for  dam- 
ages. Pitan  V.  U.  S.,  (C.  C.  A.  8th  Cir. 
1917)  241  Fed.  364,  154  C.  C.  A.  244,  af- 
firming (D.  C.  S.  D.  1915)  224  Fed.  604. 
But  this  section  has  no  application  to 
an  action  at  law  to  recover  specific  dam- 
ages for  the  fraudulent  acquisition  of 
land  by  a  patentee  from  the  government 
and  for  the  fraudulent  sale  thereof  by 
him  to  third  parties.  Bistline  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1916)  229  Fed.  54«, 
144  C.  C.  A.  6. 

Election  of  remedies. —  Where  title  to 
public  lands  has  been  divested  through 
fraud,  the  government  may  either  bring 
a  suit  in  equity  to  cancel  the  patent,  or 
at  its  option  maintain  an  action  at  law 
to  recover  the  value  of  the  land.  Bist- 
line V.  U.  S.,  (C.  C.  A.  9th  Cir.  1916)  229 
Fed.  546,  144  C.  C.  A.  tt. 


Effect  of  fraud  on  mnning  of  bar.— If 
the  United  States  is  defrauded  of  public 
lands  by  means  of  **  dummy  *'  entries,  and 
the  perpetrators  and  beneficiaries  of  the 
wrong  by  subsequent  and  afiirmative  acts 
of  fraud  conceal  the  original  fraud  from 
the  knowledge   of   the  government  until 
after   six   years   have   elapsed   from  the 
date  of   the   issuance   of   the   patents,  a 
court  of  equity  will  not  permit  the  wrong- 
doers to  enjoy  the  fruits  of  their  fraud, 
by  pleading  the  statute  of  limitations  as 
a  defense,  when  the  delay  in  the  institu- 
tion of  suit  was  deliberately  induced  by 
fraud  practiced  upon  the  government  for 
the  express  purpose  of  gaining  the  benefitit 
of  the  statute.    U.  S.  r.  Exploration  Co., 
(C.  C.  A.  8th  Cir.   1913)    203  Fed.  387, 
121   C.   C.  A.  491,  reversing    (1911)    190 
Fed.  406;  Linn,  etc..  Timber  Co.  V.  U.  S., 
(C.  C.  A.  9th  Cir.   1913)    203  Fed.  394, 
121  C.  C.  A.  498,  affirmed  (1915)  236  U.  S. 
574,  35  S.  Ct.  440,  69  U.  S.  (L.  ed.)  725. 
That   this   statute   does   not   begin   to 
run  until  the  discovery  of  the  fraud  has 
been    conclusively   determined.     U.   S.  c. 
Wilson,  (E.  D.  Ark.  1914)   214  Fed.  630. 
Alleging  fraud.— But  the  United  States, 
if  seeking  to  avoid  the  bar  of  the  statute, 
may  not  do  so  by  general  allegations  of 
ignorance   on   its   part  or   fraud  on   the 
part  of  the  adverse  party.    It  must  allege 
facts  showing  that  its  failure  to  discover 
the  cause  of  action  within  the  statutory 
period  was  due  to  concealment  by  the  ad- 
verse party,  or  that  the  fraud  is  of  a  self- 
concealing  nature  and  the  failure  to  dis- 
cover  it   was  not   due  to   n^ligence  or 
want  of  diligence  on  the  part  of  the  gov- 
ernment.   U.  S.  f.  Puget  Sound  Traction, 
etc.,  Co.,  (W.  D.  Wash.  1914)  216  Fed.  436. 
Interruption    of    statutory    bar.— The 
statute    is    interrupted    where   bills    are 
filed  and  subpcenas  taken  out  and  deliv- 
ered  to  the  marshal   for   service  before 
the  statute  had  run.     lAnn,  etc..  Timber 
Co.  V.  U.   S.,    (1916)    236  U.   S.  574,  35 
S.  Ot  440,  69  U.  S.  ( L.  ed. )  726,  affirming 
(C.  C.  A.  9th  Cir.   1912)    196  Fed.  693, 
116  C.  C.  A.  267,  and  (C.  C.  A.  9th  Cir. 
1913)   203  Fed.  394,  121  C.  C.  A.  498. 

Laches. —  Where  the  United  States  is 
'  not  the  real  party  in  interest  but  merely 
a  nominal  complainant  in  an  action  to 
cancel  a  land  patent,  it  is  barred  by 
laches  and  bound  by  the  same  principles 
thereto  that  govern  an  individual.  U.  S. 
V.  Beebe,  (1888)  127  U.  S.  338,  8  S.  Ct. 
1083,  32  U.  S.  (L.  ed.)  121,  affirming 
(E.  D.  Ark.  1883)  17  Fed.  36;  U.  S.  r. 
Fletcher,  (D.  C.  S.  D.  1916)  231  Fed. 
326. 

And  the  mere  institution  of  a  suit  or 
the  filing  of  a  lis  pendens  will  not  reliere 
from  the  charge  of  laches.  If  there  is 
failure  to  prosecute  diligently  the  con- 
sequences are  the  same  as  if  no  action 
had  been  begun.  U.  S.  t?.  Fletcher,  (P.  C. 
S.  D.  1916)   231  Fed.  326. 
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An  act  supplementary  to  the  Act  of  Congress  approved  January  twenty- 
eighth,  eighteen  hundred  and  seventy-nine,  entitled  "An  Act  defining 
the  manner  in  which  certain  land  scrip  may  be  assigned  an  located  or 
applied  by  actual  settlers,  and  providing  for  the  issue  of  patents  in 
the  name  of  the  locator  or  his  legal  repres^itatives.'' 

[Act  of  May  20,  1894,  ch.  87,  28  Stat.  L.  84.] 

[Patents  for  certain  land-scrip  locations.]  That  it  shall  be  lawful  for 
the  Commissioner  of  the  General  Land  OflSee  to  cause  patents  to  be  issued, 
as  evidence  of  title,  for  all  valid  locations  made  with  land  scrip  issued  pur- 
suant to  decrees  of  the  Supreme  Court  of  the  United  States,  which  valid 
locations  were  made  prior  to  the  approval  of  the  aforesaid  Act  in  the  same 
manner  that  patents  are  now  issued  under  the  provisions  of  section  three 
of  said  Act  of  January  twenty-eighth,  eighteen  hundred  and  seventy-nine. 
[28  Stat  L.  84.] 

The  Act  of  Jan.  28,  1879,  ch.  30,  to  which  this  Act  is  supplementary,  is  given  supra, 
p.  866. 

The  Act  of  June  19,  1878,  ch.  320,  20  Stat.  L.  172,  authorized  "  claimants  to  lands 
situated  in  Santa  Barbara  county,  California,  known  as  the  Kancho  Las  Gruces,  who 
retain  title  through  the  original  Mexican  grantee  of  said  rancho  ...  to  present 
their  claim  to  said  lands  to  the  District  Court  of  the  United  States  for  the  District  of 
California  for  examination  and  adjudication." 


An  Act  Relating:  to  application,  declaratory  statementB,  entries,  and  final 
proofs  under  the  homestead  and  other  land  laws,  and  to  confirm  the 
same  in  certain  cases  when  made  outside  of  the  land  district  within 
which  the  land  is  situated. 

[Act  of  March  9,  1904,  ch.  503,  33  Stat.  L.  64.] 

[Sec.  1.]  [Confirmation  of  entries,  etc«,  made  outside  of  proper  dis- 
trict.] That  whenever  it  shall  appear  to  the  Commissioner  of  the  General 
Land  Office  that  an  error  has  heretofore  been  made  by  the  oflSccrs  of  any 
local  land  oflSce  in  receiving  any  application,  declaratory  statement,  entry, 
or  final  proof  under  the  homestead  or  other  land  laws,  and  that  there  was  no 
fraud  practiced  by  the  entryman,  and  that  there  are  !io  prior  adverse  claim- 
ants to  the  land  described  in  the  entry,  and  that  no  other  reason  why  the 
title  should  not  vest  in  the  entryman  exists,  except  that  said  application, 
declaratory  statement,  entry,  or  proof  was  not  made  within  the  land  district 
in  which  the  lands  applied  for  are  situated,  as  provided  by  the  Act  of 
March  eleventh,  nineteen  hundred  and  two,  such  entry  or  proof  shall  he  con- 
firmed.    [33  Stat.  L.  64.] 

The  Act  of  March  11,  1902,  ch.  182,  mentioned  in  the  text,  amended  R.  S.  sec.  2294, 
given,  as  subsequently  amended,  supra,  p.  572. 

Sec.  2.  [In  effect.]  That  this  Act  shall  be  in  force  from  and  after  its 
passage  and  approval.    [33  Stat.  L.  64.] 
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Sec.  3591 .  [The  Treasury  of  the  United  States.]  The  rooms  provided 
in  the  Treasury  building  at  the  seat  of  Government  for  the  use  of  the  Treas- 
urer of  the  United  States,  his  assistants,  and  clerks,  and  occupied  by  them, 
and  the  fire-proof  vaults  and  safes  erected  therein  for  the  keeping  of  the 
public  moneys  in  the  possession  and  under  the  immediate  control  of  the 
Treasurer,  and  such  other  apartments  as  are  provided  as  places  of  deposit 
of  the  public  money,  shall  be  the  Treasury  of  the  United  States.    [R.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  69. 

Sections  3591-3659  constitute  title  40  of  the  Revised  Statutes,  entitled  "  Hie  Public 
Moneys." 


What  constitutes  United  States  Treaa- 
uiy. —  The  United  States  Treasury  proper, 
as  constituted  by  what  is  commonly  known 
as  the  Independent  Treasury  Act,  July  4, 
1840,  ch.  41,  5  Stat.  L.  385,  repealed  by 
the  Act  of  Aug.  13,  1831,  ch.  7,  6  Stat. 
L.  439,  and  again  re-enacted  with  addi- 
tional provisions  by  the  Act  of  Aug.  6, 
1846,  ch.  90,  9  Stat.  L.  59,  is  a  depository 
of  public  money  where  the  actual  money 


of  the  government  —  gold,  silver,  bullion, 
notes,  and  currency  —  is  kept  in  kind  as 
received  from  the  public  revenues,  or  de- 
posited there  by  express  authority  of  law, 
and  where  it  remains  the  specific  prop* 
erty  of  the  government  and  cannot  be 
intermingled  with  other  funds,  as  th^ 
Treasurer  is  not  authorized  -  to  peraut 
other  money  to  be  deposited  therein  ex- 
cept in  special  cases  expressly  provided 
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for  by  Btatvto.  And  the  "  sub-treasurlee/' 
commonly  so  called,  under  the  charge  of 
assistant  treasurers,  wh^re  the  public 
money  is  received  and  kept  under  likQ  re- 
lations, as  well  as  the  mints  and  perhaps 
other  like  places  of  deposit,  may,  in  a 
general  sense,  be  considered  as  part  of 
the  United  States  Treasury.  Branch  i;. 
U.  8.,  (1876)   12  Ct.  CI.  281. 

Duties  of  Secretary  of  Treasury. —  In 
the  Treasury  Department  the  Secretary 
represents  the  government.  His  acts 
and  his  omissions,  within  the  line  of 
his  official  duties,  are  the  acts  or  omis- 
sions of  the  government  itself;  and  in 
all  commercial  transactions  his  official 
negligence  will  be  deemed  to  be  the 
nc^ligenoe  of  the  government.  He  is 
specially  charged  with  the  duty  of  re- 
tiring treasury  notes  bv  exchange,  pay- 
ment, or  purchase;  ana  he  is  the  only 
agent  authorized  to  act  for  the  govern- 


ment in  that  behalf.  All  who  deal  with 
the  government  with  respect  to  these  notes 
are  presumued  to  know  his  exclusive  au- 
thority ;  for  it  is  a  public  law.  Until  such 
time,  therefore,  as  he  has  acted,  or  in  due 
course  of  business  ought  to  have  acted, 
there  can  have  been  no  such  laches  as  will 
charge  the  government.  He  is  presumed 
to  act  officially  only  in  his  department. 
His  attention  can  only  be  demanded  after 
the  presentation  of  the  notes  at  that  place. 
It  was  there  that  the  accounts  and  records 
of  the  issues  and  redemptions  under  the 
early  laws  were  by  statute  required  to  be 
kept,  and  that  is  the  appropriate  place 
for  keeping  such  similar  records  as  the 
Secretary  of  the  Treasury  may  hy  regula- 
tions prescribe,  under  the  later  lavw,  to 
protect  against  fraud  and  loss.  Cooke  t;. 
U.  S.,  (1875)  91  U.  S.  389,  23  U-  S.  (L. 
ed.)  237. 


Sec.  3592.  [Certain  mints  and  assay  offices  to  be  depositories.]    The 

mints  at  Carson  City,  and  at  Denver,  and  the  assay-office  at  Bois6  City, 
shall  be  places  of  deposit  for  such  public  moneys  as  the  Secretary  of  the 
Treasury  may  direct.    [R.  8.] 

Act  of  April  21,  1862,  ch.  59,  12  Stat.  L.  383;  Act  of  March  3,  1863,  ch.  96,  12  Stat. 
L.  770;  Act  of  Feb.  19,  1869,  ch.  33,  16  Stat.  L.  271;  Act  of  Feh.  12,  1873,  ch.  131,  17 
Stat.  L.  435. 

Depositories  in  Cuba,  Porto  Rico,  and  the  Philippine  Islands  were  authorized  by 
the  Act  of  June  6,  1900,  ch.  797,  infra,  p.  914,  which,  however,  was  in  part  superseded 
as  to  the  Philippine  Islands  by  the  Act  of  July  1,  1902,  ch.  1369,  §  86,  given  in 
Philippiite  Islands. 

As  to  mints  and  assay  offices,  see  Coinagob,  Mints  and  Assay  Offices,  vol.  2, 
p.  314. 

Sec.  3593.  [Public  moneys  subject  to  draft  of  the  Treasurer.]    All 

public  moneys  paid  into  any  depository  shall  be  subject  to  the  draft  of  the 
Treasurer  of  the  United  States,  drawn  agreeably  to  appropriations  made  by 
law.    [R.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat  L.  59. 

Sec.  3594.  [Superintendent  of  mint  at  Oarson  and  assay  office  at  Boisi 
City  to  be  assistant  treasurers.]  The  superintendent  of  the  mint  at  Carson 
City,  and  the  superintendent  of  the  assay-oflSce  at  Boise  City,  shall  be  assist- 
ant treasurers  of  the  United  States,  and  shall  respectively  have  the  custody 
and  care  of  all  public  moneys  deposited  therein,  and  shall  perform  all  the 
duties  required  of  them  in  reference  to  the  receipt,  safe  keeping,  transfer, 
and  disbursement  of  all  such  moneys,  as  provided  by  law.    [R.  8.] 

Act  of  April  21,  1862,  ch.  59,  12  Stat.  L.  383;  Act  of  March  3,  1863,  ch.  96,  12  Stat. 
L.  770;  Act  of  Feb.  19,  1869,  ch.  33,  15  Stat.  L.  271;  Act  of  March  3,  1871,  ch.  113,  16 
Stat.  L.  435;  Act  of  March  3,  1873,  ch.  228,  17  Stat.  L.  543. 


Sec.  3595.  [Appointment,  etc.,  of  assistant  treasurers.]    There  shall 
be  assistant  treasurers  of  the  United  States,  appointed  from  time  to  time 
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by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  to  sene 
for  the  term  of  four  years,  as  follows : 

One  at  Boston. 

One  at  New  York. 

One  at  Philadelphia, 

One  at  Baltimore. 
•     •     • 

One  at  New  Orleans. 
One  at  Saint  Louis. 
One  at  San  Francisco. 
One  at  Cincinnati. 
One  at  Chicago.     [B.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  60;  Act  of  April  7,  1868,  ch.  28,  14  Stat.  L. 
26;  Act  of  June  16,  1870,  ch.  129,  16  Stat.  L.  152;  Act  of  Feb.  12,  1873,  ch.  131,  17 
Stat.  L.  436;  Act  of  March  3,  1873,  ch.  228,  17" Stat.  L.  643. 

As  originally  enacted  this  section  contained,  following  the  provision  for  the  appoint- 
ment of  an  assistant  treasurer  at  Baltimore,  a  provision  lor  "  one  at  Charleston." 
This  was  repealed  by  the  Act  of  Aug.  15,  1876,  ch.  287,  §  1,  infra,  p.  912. 

When  assistant  treasurer  may  pay  out  upon  the  validity  of  any  claim  against  Uie 

money. —  The  assistant  treasurer  in  New  government.     He  can  pay  only  after  the 

York  is  a  custodian  of  the  public  money,  adjustment  has  been  made  "  in  the  treas- 

which  he  may  pay  out  or  transfer  upon  ury  department,"  and   then   upon  drafts 

the   order   of  the  proper  department   or  drawn  for  that  purpose  by  the  treasurer, 

officer;  but  he  has  no  authority  to  settle  Cook  v.  U.  S.,    (1875)    91  U.  S.  389,  23 

and  adjust,  that  is  to  say,  to  determine  U.  S.  (L.  ed.)  237. 

Sec.  3596.  [Salaries  of  assistant  treasurers.]  The  assistant  treasurers 
shall  be  entitled  to  the  following  salaries,  to  be  paid  quarter-yearly  at  the 
Treasury  of  the  United  States,  to  wit : 

First.  The  assistant  treasurer  at  Boston,  to  five  thousand  dollars  a  year. 

Second.  The  assistant  treasurer  at  New  York,  to  eight  thousand  dollars 
a  year.  * 

Third.  The  assistant  treasurer  at  Philadelphia,  to  five  thousand  dollars 
a  year. 

Fourth.  The  assistant  treasurer  at  Baltimore,  to  five  thousand  dollars 
a  year. 

Fifth.  The  assistant  treasurer  at  Charleston,  to  four  thousand  dollars 
a  year. 

Sixth.  The  assistant  treasurer  at  New  Orleans,  to  four  thousand  five  hun- 
dred dollars  a  year. 

Seventh.  The  assistant  treasurer  at  Saint  Louis,  to  five  thousand  dollars 
a  year. 

Eighth.  The  assistant  treasurer  at  San  Francisco,  to  six  thousand  dollars 
a  year. 

Ninth.  The  assistant  treasurer  at  Cincinnati,  to  five  thousand  dollars  a 
year. 

Tenth.  The  assistant  treasurer  at  Chicago,  to  five  thousand  dollars  a  year. 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  65;  Act  of  March  3,  1853,  ch.  98,  10  SUt 
L.  214;  Act  of  March  3,  1855,  ch.  175,  10  Stat.  L.  656;  Act  of  AprU  7,  1866,  ch.  28, 
14  Stat.  L.  26;  Act  of  Jnly  20,  1868,  ch.  179,  16  Stat.  L.  121;  Act  of  June  16,  1870, 
ch.  129,  16  Stat.  L.  152;  Act  of  Feb.  12,  1873,  ch.  131,  17  Stat.  L.  436;  Act  of  liarclk  3. 
1873,  ch.  228,  17  Stat.  L.  543. 
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So  mnch  of  this  aection  as  relates  to  the  assistant  treasurer  at  Charleston  was 
superseded  by  the  provisions  authorizing  his  appointment  contained  in  the  pre- 
ceding R.  S.  sec.  3595,  by  the  Act  of  Aug.  15,  1876,  ch.  287,  §  1,  infra,  p.  912. 

The  salaries  above  named  have  not  been  followed  in  the  subsequent  appropriation 
Acts.  The  Act  of  March  4,  1916,  ch.  141,  §  1,  38  Stat.  L.  1018,  provides  for  the 
current  salaries  of  the  assistant  treasurers  and  the  payment  of  their  clerks,  assistants, 
etc. 

Sec.  3597.  [Keceipt  of  commissions  and  perquisites  forbidden.]    The 

salaries  named  in  the  preceding  section  shall  be  in  full  for  the  services  of  the 
respective  officers,  and  none  of  them  shall  charge  or  receive  any  commission, 
pay,  or  perquisite,  for  any  official  service  of  any  character  or  description 
whatsoever.  Every  such  officer  who  makes  any  such  charge,  or  receives  any 
such  compensation,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  or  imprisoned,  or  both.    [R.  ^] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  65. 

Commissions   of   assistant   treasurer. —  titled  to  commissions  or  extra  compensa- 

Construing     this     section     with     various  tion  for  selling  internal  revenue  stamps, 

other  provisions  it  was  held  in  Folger  V.  Compare,  however,   U.   S.  V.   Butterfield, 

U.fe.,  (1881)   103  U.  S.  30,  26  U.  S.   (L.  (1874)    7    Ben.   412,   25    Fed.    Cas.   No. 

ed.)   U4,  affirming  (1877)    13  Ct.  CI.  86,  14,703. 
that  an  assistant  treasurer  was  not  en- 

Sec.  3598.  [Booms  for  use  of  assistant  treasurers.]  The  rooms 
assigned  by  law  to  be  occupied  by  the  assistant  treasurers,  together  with  the 
fire-proof  vaults  therein,  or  connected  therewith,  shall  be  appropriated  to 
the  use  of  the  assistant  treasurers,  and  for  the  safe-keeping  of  the  public 
moneys  deposited  with  them,  respectively.    [B.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  69;  Act  of  June  15,  1870,  ch.  129,  16  Stat.  L. 
152. 

r 

Sec.  3599.  [Their  qare  and  the  use  of  the  rooms.]  The  assistant  treas*-* 
nrers  shall  have  the  charge  and  care  of  the  rooms,  va,\ilts,  and  safes  assigned 
to  them,  respectively,  and  shall  there  perform  the  duties  required  of  them 
relating  to  the  receipt,  safe-keeping,. transfer,  and  disbursement  of  the  pub- 
lic moneys.    [jB.  S.]  ... 

Act  of  Aug.^,  1846,  ch.  90,  9  Stat.  L.  59;  Act  of  June  15,  1870,  ch.  129,  16  Stat.  L. 
162. 

Sec.  3600.  [Bonds  of  assistant  treasurers.]  All  assistant  treasurers, 
and  all  oflficers  in  any  mint,  or  assay-oflBce,  authorized  by  law  to  act  as  assist- 
ant treasurers,  shall,  respectively,  give  bonds  to  the  United  States  for  the 
faithful  discharge  of  the  duties  of  their  respective  offices  as  assistant  treas- 
urers, according  to  law,  and  for  such  amounts  as  shall  be  directed  by  the. 
Secretary  oi  the  Treasury,  with  sureties  to  the  satisfaction  of  the  Solicitor 
of  the  Treasury;  and  shall,  from  time  to  time,  renew,  strengthen,  and 
increase  their  oflScial  bonds  as  the  Siecretary  of  the  Treasury  may  direct. 
[B.  8,] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  60;  Act  of  April  7,  1868,  ch.  28,  14  Stat.  L. 
26;  Act  of  June  15,  1870,  ch.  129,  16  Stat.  L.  152;  Act  of  Feb.  12,  1873,  ch.  131,  17 
Stat.  L.  435;  Act  of  March  3,  1873,  ch.  228,  17  Stat.  L.  543. 

The  form  of  the  bond  required  to  be  section  —  whether  the  parties  thereto  are 
giYen  by  aasistant  treasui'ers  under  this      to  be  jointly  and  severaHy,  or  may  be  only 
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Jointly  bound,  and  whether  each  security 
18  to  bind  himself  for  the  full  amount 
of  the  i)enalty,  or  may  restrict  his  liabil- 
ity to  a  less  amount  —  is  not  made  the 
subject  of  statutory  regulation  but  is  left 
to  the  determination  of  the  officers  by 
whom  the  bond  is  to  be  approved.  But 
the  form  ordinarily  made  use  of  in  prac- 
tice is  that  wherein  the  principal  and 
sureties  are  jointly  and  severally  bound 
for  the  full  amount  of  the  penalty.  This 
form  being  preferable  to  any  other  and  its 
use  sanctioned  by  long  practice,  the  adop- 
tion of  a  different  form  (though  it  might 


not  be  inconsistent  with  the  terms  of  the 
statute  80  to  do)  would  not  be  warranted 
unless  the  circumstances  of  the  particu- 
lar case  were  such  that  the  public  inter- 
ests could  not  otherwise  be  served.  (1885) ' 
18  Op.  Atty.-Gen.  274. 

Retroactive  condition  in  bond. — A  bond 
voluntarily  given  by  the  assistant  treas- 
urer of  the  United  States  for  the  faithful 
discharge  of  the  duties  of  his  office,  under 
this  section,  may  be  worded  so  as  to  oper- 
ate retroactively.  (1911)  29  Op.  Atty.- 
Gen.  28. 


Sec.  3601.  [Subordinate  officers,  qtc,  at  Boston.]  There  shall  be 
employed  in  the  office  of  the  assistant  treasurer  at  Boston :  One  chief  clerk, 
at  two  thousand  seven  hundred  dollars  a  year;  one  paying-teller,  at  two 
thousand  five  hundred  dollars ;  one  chief  interest-clerk,  at  two  thousand  five 
hundred  dollars;  one  receiving  teller,  at  one  thousand  eight  hundred  dol- 
lars ;  one  first  book-keeper,  at  one  thousand  seven  hundred  dollars ;  one  sec- 
ond book-keeper,  **  depositors'  "  accounts,  at  one  thousand  five  hundred 
dollars;  one  stamp  and  new  fractional-currency  clerk,  at  one  thousand 
eight  hundred  dollars;  one  specie-clerk,  at  one  thousand  five  hundred  dol- 
lars; two  coupon-clerks,  at  one  thousand  four  hundred  dollars  each;  one 
fractional-currency  redemption  clerk,  at  one  thousand  two  hundred  dollars; 
one  receipt-clerk,  at  one  thousand  two  hundred  dollars ;  one  assistant  book- 
keeper, at  eight  hundred  dollars;  one  money-clerk,  at  one  thousand  dollars; 
one  assistant  currency-redemption  derk,  at  one  thousand  one  hundred  dol- 
lars; one  assistant  currency-redemption  clerk,  at  one  thousand  dollars;  one 
messenger  and  chief  watchman,  at  one  thousand  and  sixty  dollars;  two 
watchmen,  at  eight  hundred  and  fifty  dollars  each;  one  assistant  specie- 
clerk,  at  one  thousand  four  hundred  dollars.    [B.  8.] 

Act  of  March  19,  1862,  ch.  48,  12  Stat.  L.  373;  Act  of  July  23*  1866,  ch.  208,  14  Stat. 
L.  202;  Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  70;  Act  of  March  3,  1873,  ch.  226.  17 
Stat.  L.  495,  496. 

See  the  notes  to  R.  S.  sec.  3596,  supra,  p.  876. 

Sec.  3602.  [Deputy  asfiBtaiLt  treasurer  at  New  York.]    The  assistant 

treasurer  at  New  York  may,  with  the  approval  of  the  Secretary  of  the 
Treasury,  appoint  from  among  his  clerks  a  competent  person  to  be  called 
the  deputy  assistant  treasurer  of  the  United  States.  Such  deputy  assist- 
ant treasurer,  in  addition  to  other  duties  performed  by  him,  and  the  duties 
which  he  may  he  required  to  perform  by  the  assistant  treasurer,  is  author- 
ized to  witness  the  execution  of  all  transfers  of  Government  stock  and  pow- 
ers of  attorney,  and  to  sign  all  bullion-receipts,  with  like  effect  as  if  the 
same  were  witnessed  or  signed  by  the  assistant  treasurer  in  person,    [fi,  8.] 

Act  of  March  6,  1862,  ch.  87,  12  Stat.  L.  353. 

Sec.  3603.  [Appointment  and  salaries  of  subordinate  officers,  etc.,  at 
New  York.  There  shall  be  employed  in  the  office  of  the  assistant  treasurer 
at  New  York:  One  deputy  assistant  treasurer,  at  three  thousand  six  hun- 
dred dollars  a  year;  one  cashier  and  chief  clerk,  at  four  thousand  two 
hundred  dollars;  one  chief  of  coin  division,  at  four  thousand  dollars;  one 
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chief  of  note-paying  division,  at  three  thousand  dollars ;  one  chief  of  note- 
receiving  division,  at  three  thousand  dollars ;  one  chief  of  check-division,  at 
three  thousand  dollars ;  one  chief  of  registered  interest  division,  at  two  thou- 
sand eight  hundred  dollars;  one  chief  of  coupon-interest  division,  at  two 
thousand  five  hundred  dollars ;  one  chief  of  fractional-currency  division,  at 
two  thousand  five  hundred  dollars ;  one  chief  of  bond  division,  at  two  thou- 
sand four  hundred  dollars ;  one  chief  of  canceled-check  and  record  division, 
at  two  thousand  dollars ;  two  clerks,  at  two  thousand  four  hundred  dollars 
each;  six  clerks,  at  two  thousand  two  hundred  dollars  each;  ten  clerks,  at 
two  thousand  dollars  each ;  nine  clerks,  at  one  thousand  eight  hundred  dol- 
lars each ;  four  clerks,  at  one  thousand  seven  hundred  dollars  each ;  four 
clerks,  at  one  thousand  six  hundred* dollars  each;  ten  clerks,  at  one  thou- 
sand four  hundred  dollars  each ;  three  clerks,  at  one  thousand  two  hundred 
dollars  each ;  five  messengers,  at  one  thousand  three  hundred  dollars  each ; 
one  messenger,  at  one  thousand  two  hundred  dollars ;  one  keeper  of  build- 
ing, at  one  thousand  eight  hundred  dollars;  one  chief  detective,  at  one 
thousand  eight  hundred  dollars;  one  assistant  detective,  at  one  thousand 
four  hundred  dollars;  four  hall-men,  at  one  thousand  dollars  each;  six 
watchmen,  at  seven  hundred  and  thirty  dollars  each ;  one  engineer,  at  one 
thousand  dollars;  one  porter,  at  nine  hundred  dollars.    [B.  8.] 

Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L.  673;  Act  of  March  6,  1862,  €h.  37,  12  Stat. 
L.  353;  Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  496. 

Sec.  3604.  [Appointment  of  other  clerks,  mesaengers,  etc.,  at  New 
YorlL]  The  assistant  treasurer  at  New  York  may  appoint,  from  time  to  time, 
by  and  with  the  consent  and  approbation  of  the  Secretary  of  the  Treasury, 
sach  other  clerks,  messengers,  and  watchmen,  in  addition  to  those  already 
employed  by  him,  as  the  exigencies  of  the  public  business  may  require,  at 
rates  of  compensation  to  be  fixed  by  the  Secretary  of  the  Treasury,  but  such 
rates  shall  in  no  case  exceed  those  allowed  by  law  for  the  several  persons 
similarly  employed   in  the  office  of  the  said  assistant  treasurer.    [JB.  8.] 

Act  of  March  6,  1862,  ch.  37,  12  Stat.  L.  353. 

Sec.  3605.  [Subordinate  officers,  etc,  at  Philadelphia.]  There  shall 
be  employed  in  the  office  of  the  assistant  treasurer  at  Philadelphia:  One 
cashier  and  chief  clerk,  at  two  thousand  seven  hundred  doUars  a  year ;  one 
chief  bookkeeper,  at  two  thousand  five  hundred  dollars  j  one  chief  interest- 
clerk,  at  one  thousand  nine  hundred  dollars;  one  assistant  book-keeper,  at 
one  tibousand  eight  hundred  dollars ;  one  coin-teller,  at  one  thousand  seven 
hundred  dollars;  one  registered-interest  clerk,  at  one  thousand  seven  hun- 
dred dollars;  one  assistant  coupon-clerk,  at  one  thousand  six  hundred 
dollars;  one  fractional  currency  clerk,  at  one  thousand  six  hundred  dol- 
lars; one  assistant  registered  loan-clerk,  at  one  thousand  five  hundred  dol- 
lars ;  one  assistant  registered-loan  clerk,  at  one  thousand  four  hundred  dol- 
lars; one  assistant  coin-teller,  at  one  thousand  four  hundred  dollars;  one 
assistant  fractional-currency  clerk,  at  one  thousand  four  hundred  dollars; 
one  receiving-teller,  at  one  thousand  three  hundred  dollars;  one  assistant 
receiving-teller,  at  one  thousand  two  hundred  dollars;  one  superintendent 
of  bnildingy  at  one  thousand  one  hundred  dollars;  seven  female  counters, 
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at  nine  hundred  dollars  each ;  four  watchmen,  at  nine  hundred  and  thirty 
dollars  each.     [B,  8,] 

Act  of  March  3,  1863,  ch.  79,  12  Stat.  L.  753;  Act  of  March  3,  1878,  eh.  226,  17  Stat 
L.  496. 
See  the  notes  to  R.  Si  sec.  3596,  supra,  p.  876. 

Sec.  3606.  [At  Baltimore.]  There  shall  be  employed  in  the  office  of  the 
assistant  treasurer  at  Baltimore :  One  cashier,  at  two  thousand  five  hundred 
dollars  a  year;  three  clerks,  at  one  thousand  eight  hundred  dollars  each; 
three  clerks,  at  one  thousand  four  hundred  dollars  each ;  two  clerks,  at  one 
thousand  two  hundred  dollars  each ;  one  messenger,  at  eight  hundred  and 
forty  dollars;  five  vault- watchmen,  at  seven  hundred  and  twenty  dollars 
each.    [R.S.] 

Act  of  June  15,  1870,  ch.  129,  16  Stat.  L.  152;  Act  of  March  3,  1873,  ch.  226,  17  Stat 
L.  496. 
See  the  notes  to  R.  S.  sec.  3596,  supra,  p.  876. 

Sec.  3607.  [At  Saint  Louis.]  There  shall  be  employed  in  the  office  of 
the  assistant  treasurer  at  Saint  Louis:  One  chief  clerk  and  teller,  at  two 
thousand  five  hundred  dollars  a  year;  one  assistant  teller,  at  one  thousand 
eight  hundred  dollars ;  one  book-keeper,  at  one  thousand  five  hundred  dol- 
lars; one  assistant  book-keeper,  at  one  thousand  two  hundred  dollars;  one 
messenger,  at  one  thousand  dollars ;  and  four  watchmen,  at  seven  hundred 
dollars  each.     [B.  S.] 

Act  of  May  20,  1862,  ch.  76,  12  Stat.  L.  394;  Aet  of  March  3,  1873,  ch.  226,  17  Stat. 
L.  496. 

See  the  notes  to  R.  S.  sec.  3596,  supra,  p.  876. 

R.  S.  sec.  3608.    This  section  was  as  follows: 

"  Sec.  3608.  There  shall  be  employed  in  the  office  of  the  assistant  treasurer  at 
Charleston,  South  Carolina:  One  clerk,  at  one  thousand  eight  hundred  dollars  a 
year;  one  clerk,  at  one  thousand  six  hundred  dollars;  one  assistant  messenger,  at 
seven  hundred  and  twenty  dollars;  and  two  watchmen,  at  seven  hundred  and  twenty 
dollars  each." 

Act  of  May  8,  1872,  ch.  140,  17  Stat.  L.  71;  Act -of  March  3,  1873,  ch.  226,  17  Stat. 
L.  496. 

It  was  superseded  by  the  repeal,  by  the  Act  of  Aug..  15,  1876,  ch.  287,  i  1,  imfra^ 
p.  912,  of  the  provision  authorizing  the  appointment  of  an  assistant  treasurer  at 
Charleston,  contained  in  R.  S.  sec.  3595^  supra,  p.  875. 

Sec.  3609.  [At  New  Orleans.]  There  shall  be  employed  in  the  office  of 
the  assistant  treasurer  at  New  Orleans:  One  chief  clerk  and  cashier, 
at  two  thousand  five  hundred  dollars  a  year ;  one  clerk,  at  two  thousand  dol- 
lars; two  clerks,  at  one  thousand  five  hundred  dollars  each;  one  porter,  at 
nine  hundred  dollars;  and  two  watchmen,  at  seven  hundred  and  twenty 
dollars  each.     [B,  S.] 

Act  of  June  25,  1804,  ch.  147,  13  Stat.  L.  161;  Act  of  March  3,  1873,  ch.  226,  17  SUt. 
L.  496. 

See  the  note  to  R.  S.  sec.  3596,  supra,  p.  876. 

Sec.  361 0.  [At  San  Francisco.]  There  shall  be  employed  in  the  offiee  of 
the  assistant  treasurer  at  San  Francisco:  One  cashier,  at  three  thousand 
dollars  a  year  j  one  book-keeper,  at  two  thousand  five  hundred  dollars ;  od» 
assistant  cashier,  at  two  thousand  dollars ;  one  assistant  book-keeper,  at  twa 
thousand  dollars;  one  stamp-clerk,  at  two  thousand  four  hundred  dollars 9 
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one  clerk,  at  one  thousand  eight  hundred  dollars ;  three  night-watchmen,  at 
one  thousand  five  hundred  dollars  each;  one  day-watchman,  at  nine  hun- 
dred and  sixty  dollars.    [B.  8.] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  496. 
See  the  note  to  R.  S.  sec.  3596,  supra,  p.  876. 

Sec.  3611.  [At  Chicago.]  There  shall  be  employed  in  the  office  of  the 
assistant  treasurer  at  Chicago:  One  cashier,  at  two  thousand  five  hundred 
dollars  a  year ;  one  clerk,  at  one  thousand  eight  hundred  dollars ;  two  clerks, 
at  one  thousand  five  hundred  dollars  each ;  one  clerk,  at  one  thousand  two 
hundred  dollars;  one  messenger,  at  eight  hundred  and  forty  dollars;  and 
one  watchman,  at  seven  hundred  and  twenty  dollars.     [B.  8.] 

Act  of  March  3,  1873,  ch.  228,  17  Stat.  I#.  543;  Act  of  March  3,  1873,  ch.  226,  17  Stat.  . 
U  496. 
See  the  note  to  R.  S.  sec.  3596,  aupra,  p.  876. 

Sec.  3612.  [At  GinciimatL]  There  shall  be  appointed  in  the  office  of 
the  assistant  treasurer  at  Cincinnati :  One  cashier,  at  two  thousand  dollars 
a  year;  one  clerk,  at  one  thousand  eight  hundred  dollars;  one  clerk,  at  one  • 
thousand  five  hundred  dollars;  two  clerks,  at  one  thousand  two  hundred 
dollars  each ;  two  clerks,  at  one  thousand  dollars  each ;  one  messenger,  at 
six  hundred  dollars ;  two  watchmen,  one  at  seven  hundred  and  twenty  dol- 
lars, and  one  at  two  hundred  and  forty  dollars.    [R.  8,] 

Act  of  March  3,  1873,  ch.  228,  17  Stat.  L.  543;  Act  of  March  3,  1873,  ch.  226,  17  Stat. 
L«  496. 
See  the  note  to  K.  S.  sec.  3596,  supra,  p.  876. 

Sec.  3613.  [Deputies  in  case  of  sickness  or  absence.]  In  case  of  the 
sickness  or  unavoidable  absence  of  any  assistant  treasurer  or  depositary 
from  his  office,  he  may,  with  the  approval  of  the  Secretary  of  the  Treasury, 
authorize  the  chief  clerk,  or  some  other  clerk  employed  therein,  to  act  in  his 
place,  and  to  discharge  all  the  duties  required  by  law  of  such  assistant 
treasurer  or  depositary.  The  official  bond  given  by  the  principal  of  the 
office  shall  be  held  to  cover  and  apply  to  the  acts  of  the  person  appointed  to 
act  in  his  place  in  such  cases.  Such  acting  officer  shall  moreover,  for  the 
time  being,  be  subject  to  all  the  liabilities  and  penalties. prescribed  by  law 
for  the  official  misconduct,  in  like  cases,  of  the  assistant  treasurer  or  deposit- 
ary, respectively,  for  whom  he  acts.     [B.  8.] 

Act  of  Feb.  13,  1866,  ch.  32,  13  Stat.  L.  427. 

Sec.  3614.  [Bond  of  special  agents.]  Whenever  it  becomes  necessary 
for  the  head  of  any  Department  or  office  to  employ  special  agents,  other 
than  officers  of  the  Army  or  Navy,  who  may  be  charged  with  the  disburse- . 
ment  of  public  moneys,  such  agents  shall,  before  entering  upon  duty,  give 
bond  in  such  form  and  with  such  security  as  the  head  of  the  Department  or 
office  employing  them  may  approve.     [R.  8.] 

Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L.  573. 

Katve  of  contract  of  bond. —  "  The  con-  of  reasonable  and  ordinary  caic,  but  it  1b 

tract  in  an  official  bond  for  the  account-  an  absolute  contract  to  pay  the  money  in 

»g  of  mooeys  is  not  a  contract  of  bailment  any  event."     ( 1891 )  20  Op.  Atty.-Gen.  24, 

u  which  liability  depends  on  the  question  Authority    of    head    of    department. — 

8  F,  S.  A.— 29 
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"The  head  of  a  department  of  the  gov- 
ernment is  authorized  in  the  administra- 
lion  of  the  duties  of  the  office,  to  employ 
agents  and  determine  when  an  exigency 
arises  demanding  their  employment." 
U.  S.  V.  Potter,  (1879)  7  Rep.  675,  27 
Fed.  Cas.  No.  16,076. 
Validity  of  bond. —  A  bond  given  by  an 


agent  whose  appointment  is  irr^ular, 
but  whose  office  is  established  bv  law,  while 
void  as  a  statutory  obligation,  is  valid  as 
a  contract  to  perform  the  duties  apper- 
taining to  his  office  and  is  binding  on  his 
sureties.  U.  S.  r.  Maurice,  (1823)  2 
Brock.  96,  26  Fed.  Cas.  No.  15,747. 


Sec.  361 5.  [Oollecton  of  public  moneys  to  pay  over.]  All  collectors 
and  receivers  of  public  money  of  every  description,  within  the  District  of 
Columbia,  shall,  as  often  as  they  may  be  directed  by  the  Secretary  of  the 
Treasury  or  the  Postmaster-General  so  to  do,  pay  over  to  the  Treasurer  of 
the  United  States,  at  the  Treasury,  all  public  moneys  collected  by  them  or 
in  their  hands.  All  such  collectors  and  receivers  of  public  moneys  within 
the  cities  of  New  York,  Boston,  Philadelphia,  New  Orleans,  San  Francisco, 
Baltimore,  Charleston,  and  Saint  Louis,  shall,  upon  the  same  direction,  pay 
over  to  the  assistant  treasurers  in  their  respective  cities,  at  their  offices, 
respectively,  all  the  public  moneys  collected  by  them,  or  in  their  hands;  to 
be  safely  kept  by  the  respective  depositaries,  until  otherwise  disposed  of 
according  to  law.  It  shall  be  the  duty  of  the  Secretary  and  Postmaster- 
Qeneral,  respectively,  to  direct  such  payments  by  the  collectors  and 
receivers  at  all  the  said  places,  at  least  as  often  as  once  in  each  week,  and 
as  much  oftener  as  they  may  think  proper.    [B.  8,] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  61;  Act  of  Feb.  12,  1873,  ch.  131,  17  SUt.  L, 
435. 


Sztent  of  liability.— Such  collector  or 
receiver  is  a  bailee  of  the  government  and 
by  the  common  law  is  only  bound  to  due 
diligence  and  only  liable  for  negligence  or 
dishonesty;  but  by  the  policy  of  the  Acts 
of  Congress  on  the  subject  a  more  strin- 
gent accountability  is  exacted.  U.  S.  V. 
Thomas,  (1873)  16  Wall.  337,  21  U.  S. 
(L.  ed.)  89. 

The  measure  of  this  enhanced  account- 
ability is  particularly  to  be  found  in  the 
official  bond  required  by  these,  officers,  the 
condition  of  which  requires  the  payment 
of  the  moneys  that  come  to  their  hands  as 
and  when  directed;  the  performance  of 
which  condition  can  only  be  excused  by 
an  overruling  necessity.  U.  S.  i\  Thomas, 
(1873)  15  WalL  337,  21  U.  S.  (L.  ed.) 
89. 


Pasnnent  prevented  by  Act  of  God, 
etc. —  A  collector  or  receiver  of  public 
money  under  bond  to  keep  it  safely  and 
pay  it  when  required  is  not  bound  to 
render  the  money  at  all  evrats,  but  is  ex- 
cused if  prevented  from  rendering  it  by 
the  act  of  God  or  the  public  enemy  with- 
out any  neglect  or  fault  on  his  part.  U.  S. 
t?.  Thomas,  (1873)  16  WalL  337,  21  U.  S. 
(L.  ed.)  89. 

Seixttre  by  rebels. —  The  late  rebellion 
beinff  a  public  war,  the  forcible  seizure 
by  the  rebel  authorities  of  public  moneys 
in  the  hands  of  loyal  government  agents 
against  their  will  and  without  their  fault 
or  negligence  was  a  sufficient  discharge 
from  tiieir  obligati<ms  in  reference  to  said 
moneys.  U.  S.  I7.  Thomas,  (1873)  15 
WalL  337,  21  U.  S.  (L.  ed.)  89. 


.  Sec.  361 6.  [How  marshals  and  district  attornqrs  may  pay  into  Treas- 
nry.]  All  marshals,  district  attorneys,  and  other  persons  than  those  men- 
tioned in  the  preceding  section,  having  public  money  to  pay  to  the  United 
States,  may  pay  the  same  to  any  depositary  constituted  by  or  in  pursuance 
of  law,  which  may  be  designated  by  the  Secretary  of  the  Treasury.    [B.  fl.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  62;  Act  of  July  8,  1870,  ch.  230,  16  Stat  L. 
216. 

Provisions  relating  to  the  failure  of  an  officer  of  a  United  States  court  to  deposit 
moneys,  and  relating  to  the  receiving  of  loans  or  deposits  from  an  officer  of  a  court, 
were  made  by  sections  99  and  100  of  the  Penal  Laws.    See  PlNAL  hkifs,  voL  7,  p.  6$9« 

See  aUo  MoNmr  Paid  iinx>  Court,  vol.  6,  f\  631, 
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PabUc  moneys  only. — ''It  is  obrious 
from  these  provisions  that  it  was  only 
public  money  of  the  United  States  of 
which  national  banks  could  be  made  de- 
positaries, and  it  was  therefore  only  pub- 
lic money  which  an  ofiScer  could  deposit 
in  them,  whether  he  received  it  originally, 
or  received  it  to  disburse.''  Coudert  v. 
U.  S.,  (1899)  175  U.  S.  178,  20  S.  Ct.  56, 
44  U.  S.   (L.  ed.)   122. 

Fund  held  pending  litigation.— "  The 
designated  depositories  are  intended  as 
places  for  the  deposit  of  the  public  moneys 
of  the  United  States;  that  is  to  say, 
moneys  belonging  to  the  United  States. 
No  officer  of  the  United  States  can  charge 
the  government  with  liability  for  moneys 
in  his  hands  not  public  moneys,  by  de- 
positing them  to  his  own  credit  in  a  bank 
designated  as  a  depositary.  In  this  case 
the  money  deposited  belonged  for  the 
time  being  to  the  court,  and  was  held  as  a 
trust  fund  pending  the  litigation.  The 
United  States  claimed  it,  but  their  claim 
was  contested.  So  long  as  this  contest 
remained  undecided  the  officers  of  the 
treasury  could  not  control  the  fund.  Al- 
though deposited  with  a  bank  that  was  a 


designated  depositary  it  was  not  paid  into 
the  treasury.  No  one  could  withdraw  it 
except  the  court  or  the  clerk,  and  it  was 
held  for  the  benefit  of  whosoever  in  the 
end  it  should  be  found  to  belong." 
Branch  v.  U.  S.,  (1880)  100  U.  S.  673,  25 
U.  S.  (L.  ed.)  759;  Coudert  t>.  U.  S., 
(1899)  175  U.  S.  178,  20  S.  Ct.  66,  44 
U.  S.  (L.  ed.)  122,  affirming  (C.  C.  A. 
2d  Cir.  1896)  73  Fed.  505,  38  U.  S.  App. 
516,  19  C.  C.  A.  543. 

Proceeds  of  sale  of  prise. —  Money  de- 
posited by  a  marshal  in  a  designated  de- 
pository as  the  proceeds  of  the  sale  of  a 
prize,  there  to  await  the  decree  of  the 
prize  court,  is  not  public  money,  and  the 
United  States  will  not  be  responsible  for 
such  amount  on  failure  of  the  bank. 
Coudert  tr.  U.  S.,  (1899)  175  U.  S.  178, 
20  S.  Ct.  66,  44  U.  S.  (L.  ed.)  122,  affirnir 
ing  (C.  C.  A.  2d  Cir.  1896)  73  Fed.  505, 
38  U.  6.  App.  515,  19  C.  C.  A.  543. 

Duty  of  marshaL — A  United  States 
marshal  is  authorized  to  receive,  as  a 
disbursing  officer  of  the  government, 
money  by  virtue  of  the  execution  of  civil 
or  criminal  processes.  Henry  v.  Sowles, 
(D.  C.  Vt.  1886)  28  Fed.  481. 


Sec.  3617.  piloneys  to  be  deposited  without  deduction.]  The  gross 
amount  of  all  moneys  received  from  whatever  source  for  the  use  of  the 
United  States,  except  as  otherwise  provided  in  the  next  section,  shall  be 
paid  by  the  ofSeer  or  agent  receiving  the  same  into  the  Treasury,  at  as  early 
a  day  as  practicable,  without  any  abatement  or  deduction  on  account  of 
salary,  fees,  costs,  charges,  expenses,  or  claim  of  any  description  whatever. 
But  nothing  herein  shall  affect  any  provision  relating  to  the  revenues  of  the 
Post-Office  Department.      [B.  8,] 

Act  of  March  3,  1849,  ch.  110,  9  Stat.  L.  398;  Act  of  Sept.  28,  1850,  ch.  78,  9  St^t. 
L.  507. 

For  provisions  relating  to  the  disposition  of  receipts  from  government  telegraph 
lines,  see  Telegbaphs,  Tklephones  jlnd  Cables. 

Intent  of  Act. —  "  This  Act  was  intended 
to  take  away  all  excuse  from  collectors  to 
withhold  payments  into  the  treasury,  un- 
der the  pretense  that  they  were  responsi- 
ble as  collectors,  on  various  grounds,  to 
individuals  for  sArices  rendered,  etc. 
This  was  the  evil  which  the  law  was  in- 
tended to  remedy.  And  it  was  a  regula- 
tion in  civil  cases  and  can  have  no  direct 
application  to"  an  indictment  for  em- 
bezzlement under  R,  S.  sec.  5490  (now 
embodied  in  Penal  Law,  §  89,  and  re- 
pealed by  section  341  thereof;  see  Penal 
Laws,  vol.  7,  p.  645).  U.  S.  v.  Forsvthe, 
(1855)  6  McLean  584,  25  Fed.  Cas.  No. 
16,133. 

Since  the  year  1831,  it  has  become  the 
general  policy  of  the  United  States  to  re- 
quire that  all  moneys  collected  in  behalf 
of  the  United  States  shall  be  paid  into 
the  Treasury.  Some  exceptions  thereto, 
not  depending  upon  any  special  reasons, 
irUdi  hert  tad  thert  h«ft  Moaped  atten- 


tion, are  gradually  disappearing.  (1883) 
17   Op.   Atty.-Qen.  592. 

Presumption  as  to  deposit. —  It  must  be 
assumed,  in  the  absence  of  an  allegation 
to  the  ocmtrary,  that  whatever  moneys 
may  be  recovered  by  the  United  States  in 
an  action  to  recover  dividends  on  stock, 
held  by  it,  will  be  paid  into  the  Treasury 
of  the  United  States  to  be  disposed  of  as 
public  moneys.  U.  S.  v.  Chesapeake,  etc., 
Canal  Co.,  (D.  C.  Del.  1913)  206  Fed.  964. 

The  fees  of  marshals,  district  attorneys, 
and  clerks  of  the  United  States  courts,  in 
government  suits,  taxed  and  recovered  as 
costs  from  the  defendant  therein,  should 
be  turned  into  the  treasury  and  not  paid 
to  the  officers ;  they  being  entitled  to  pay- 
ment by  force  of  R.  S.  sec.  856  (see  Ju- 
dicial Officers,  vol.  4,  p.  710),  only  on 
settling  their  accotmts  at  the  treasury 
and  from  the  proper  appropriation. 
(1877)    15  Op.  Atty.-Gen.  386. 

Proceedi  of  lale  of  mtnileati  «ad  clear- 
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ances. —  The  amount  received  by  the  cus- 
toms officers  on  the  northern  frontier  for 
each  blank  manifest  or  clearance  sold  un- 
der R.  S.  sec.  2648  (see  Customs  Duties, 
vol.  2,  p.  966)  is  a  fee  intended  for  the 
use  of  the  officer  and  does  not  come  within 
the  provisions  of  this  section  requiring 
*'  the  gross  sum  of  all  moneys  received 
from  whatever  source  for  the  use  of  the 
United  States,"  etc.,  to  be  paid  into  the 
treasury.  (1877)  15  Op.  Atty.-Gen.  654. 
Recovery  of  fees  paid  into  treasury. — 
A  collector  of  customs  who,  pursuant  to 
the  peremptory  order  of  the  commissioner 
of  customs,  pays  into  the  treasury  moneys 


to  which  he  is  lawfully  entitled  as  a  part 
of  the  fees  and  emoluments  of  his'  office, 
is  not  precluded  from  recovering  them  in 
a  suit  against  the  United  States.  U.  S. 
V.  Ellsworth,  (1880)  101  U.  S.  170,  25 
U.  S.  (L.  ed.)  862. 

Proceeds  of  lumber  of  Indians. —  The 
lumber  made  at  a  mill,  on  an  Indian, 
reservation,  belonging  to  the  Indians,  is 
not  the  property  of  the  United  States,  and 
the  proceeds  thereof  received  by  the  In- 
dian agent  are  not  money  received  "  for 
the  use  of  the  United  States  "  within  the 
meaning  of  this  section.  U.  S.  9.  Sinnott, 
(C.  C.  Ore.  1886)   26  Fed.  84. 


Sec.  361 8.  [Proceeds  of  sales  of  material.]  All  proceeds  of  sales  of  old 
material,  condemned  stores,  supplies,  or  other  public  property  of  any  kind, 
except  the  proceeds  of  the  sale  or  leasing  of  marine  hospitals,  or  of  the 
sales  of  revenue-cutters,  or  of  the  sales  of  commissary  stores  to  the  officers 
and  enlisted  men  of  the  Army,  or  of  materials,  stores,  or  supplies 
sold  to  officers  and  soldiers  of  the  Army  or  of  the  sale  of  condemned  Navy 
clothing,  or  of  sales  of  materials,  stores,  or  supplies  to  any  exploring  or  sur- 
veying expedition  authorized  by  law,  shall  be  deposited  and  covered  into  the 
Treasury  as  miscellaneous  receipts,  on  account  of  **  proceeds  of  Govern- 
ment property, '^  and  shall  not  be  withdrawn  or  applied,  except  in  conse- 
quence of  a  subsequent  appropriation  made  by  law.    [B,  8,] 

Act  of  March  3,  1847,  ch.  48,  9  Stat.  L.  171;  Act  of  April  20,  1860,  ch.  63,  14  Stat. 
L.  40;  Act  of  July  28,  1866,  ch.  299,  14  Stat.  L.  336;  Act  of  May  3,  1872,  ch.  140,  17 
Stat.  L.  83;  Act  of  June  8,  1872,  ch.  348,  17  Stat.  L.  337. 

This  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by 
inserting  after  the  word  "Army,"  where  it  first  appears  in  the  section,  the  words  "  or 
of  materials,  stores,  or  supplies  sold  to  officers  and  soldiers  of  the  Army,"  a.s  above 
given. 

Other  provisions  for  the  sale  of  old  materials  or  property  not  required  and  the 
disposition  of  the  proceeds  of  the  sale  are  given  in  the  various  particular  titlea  to 
which  they  relate. 


Authority  of  officers. —  This  section  and 
R.  S.  sec.  1541  (see  Navy,  vol.  6,  p. 
1151)  confer  upon  the  Secretary  of  the 
Navy  the  only  authority  by  which  he  can 
dispose  of  the  materials  of  the  United 
States  navy.  When  in  the  judgment  of 
the  secretary  they  can  be  advantageously 
used,  they  must  be  used;  when  they  can- 
not be  so  used,  they  must  be  sold  at  pub- 
lic sale  and  the  procee<la  covered  into  the 
treasury.  No  officer  of  the  Navy  Depart- 
ment had  any  authority,  therefore,  to  de- 
liver to  the  appellant  the  materials  of 
the  navy,  to  be  sold  by  him,  and  to  al- 
low him  to  put  the  proceeds  into  his  own 
pocket.  Steele  v.  U.  S.,  (1885)  113  U.  S. 
128,  5  S.  Ct.  396,  28  U.  S.  (L.  ed.)  952, 
affirming   (1884)    19  Ot.  CI.  181. 

Relation  to  appropriations. — ^It  was  said 
by  Attorney-General  Benjamin  Harris 
Brewster,  in  (1882)  17  Op.  Atty.-Gen.  480, 
that  *'  This  section  provides  how  mofieys 
derived  from  sales  of  public  property,  with 
certain  exceptions,  shall  be  disponed  of. 
Funds  thus  derived,  where  it  is  not  other- 


wise provided  by  law,  remain  subject  to 
future  appropriation  by  Congress.  They 
cannot  be  placed  to  the  credit  of  existing 
appropriations  or  be  applied  to  objects  of 
expenditures  within  the  same,  thus  en- 
larging such  appropriations.  But  where 
articles  are  manufactured  or  purchased  by 
one  branch  of  the  public  service  under  an 
appropriation  made  for  that  purpose  and 
are  afterwards,  on  grounds  of  adminis- 
trative expediency,  transferred  to  another 
branch  of  the  service,  the  latter  thereupon 
reimbursing  the  appropriation  of  the 
former  with  the  cost  of  the  articles  out 
of  an  appropriation  applicable  to  the 
manufacture  or  purchase  thereof,  this 
transaction  is  not  a  sale  either  according 
to  the  ordinary  or  the  legal  signification 
of  that  teruL  It  is  nothing  more  than  a 
transfer  of  the  custody  and  use  of  the 
property  and  consequent  accountability 
for  the  same  accompanied  by  a  transfer 
of  the  costs  thereof  from  one  appr<^ria' 
tion  to  another  within  the  scope  of  eithv 
of  which  the  ezpeqditur*  may  properly 
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come.  The  owuership  (a  transfer  of 
which  is  an  inseparable  element  .in  a  sale 
of  property)  remains  tmchanged.  Section 
3618  extends  only  to  such  cases  as  relate 
to  *  proceeds  of  sales/  receipts  which  are 
in  the  nature  of  revenue,  belonging  to  no 
appropriation  and  not  available  for  ex- 
penditure without  authority  from  Con- 
gress." 

Method  of  sale. —  "These  sections  [the 
text  section  and  R.  S.  sec.  3672,  set  out  in 
vol.  3,  p.  133]  contemplate  that  there  will 
be  sales  of  old  material  necessarily  made 
in  the  various  departments  of  the  govern- 
ment other  than  those  included  within 
the  exceptions.  For  the  mode  in  which 
such  sales  shall  be  conducted,  whether  bj 
advertisement,  at  public  auction,  or  other- 
wise, no  specific  provision  is  made.  In 
these  respects  the  sales  are  left  to  the  dis- 
cretion of  tlie  officer  having  charge  of  such 
old  material.  But  it  is  required  that 
when  such  sales  are  made  the  proceeds 
shall  be  covered  into  the  treasury  on  ac- 
count of  *  proceeds  of  government  prop- 
erty,' and  that  a  detailed  statement  of 
them  shall  be  thereafter  made."  (1877) 
15  Op.  Atty.-Gen.  322. 

Sales  included  by  ezceptione. — ^'The 
sales  which  are  included  within  the  ex- 
ceptions in  this  section  are  controlled  by 
other  sections  which  regulate  the  mode  in 
which  the  sales  of  such  property  shall  be 
made  and  the  proceeds  thereof  applied." 
(1877)    15  Op.  Atty.-Gen.  322. 

Old  material  used  as  payment. — ^"The 
effect  of  those  two  comprehensive  provi- 
sions [the  text  section  and  R.  S.  sec.  1541, 
set  out  in  vol.  6,  p.  1151]  in  our  opinion, 
is  to  forbid  in  the  strongest  terms  the  use 
of  old  material  in  payment  for  work  to 
be  done  or  in  exchange  for  other  material 
or*  work.  If  old  material  can  be  advan- 
tageously used,  it  must  be  used  by  the 
proper  officers  for  government  purposes; 
if  it  cannot  be  advantageously  used,  then 
it  must  be  sold  at  public  sale,  and  the 
proceeds  of  the  sale  must  not  be  '  applied  ' 
in  payment  for  other  material  or  for 
work,  or  for  any  other  purpose,  but  be 
covered  into  the  treasury."  Steele  p. 
U.  S.,  (1884)  19  Ct.  CI.  181,  affirmed 
(1885)  113  U.  S.  128,  5  S.  Ct.  396,  28 
U.  S.   (L.  ed.)  952. 

Exchanging  articles. —  The  chief  of  the 
bureau  of  engraving  and  printing  cannot 
be  a.uthoriKed  by  the  Secretary  of  the 
Treasury  to  exchange  certain  old  presses 
for  a  new  press  with  the  manufacturers 
so  that  but  a  small  amount  of  money  in 
addition  will  have  to  be  paid  to  them 
therefor;  yet  the  secretary  may  authorize 
a  sale  of  the  old  presses  to  the  manufac- 
turergy  the  proceeds  to  be  covered  into  the 


treasury,  and  at  the  same  time  a  purchase 
of  a  new  press  can  be  made  from  them, 
paving  for  the  same  out  of  the  appro- 
priation available  for  that  purpose. 
(1877)    15  Op.  Atty.-Gen.  322. 

Proceeds  of  sales  of  commissary  stores. 
—The  Act  of  June  30,  1906,  ch.  3914,  |  5, 
infra f  p.  915,  requiring  tlie  heads  of  ex- 
ecutive departments  or  other  government 
establishments  to  furnish  the  Secretary  of 
the  Treasury  annually  a  statement  of  all 
moneys  received  by  them  during  the  pre- 
vious fiscal  year,  arising  from  proceeds  of 
public  property,  applies  to  sales,  and  pur- 
chases from  the  proceeds  of  sales,  of  com- 
missary stores  under  the  text  section. 
(1906)   26  Op.  Atty.-Gen.  38. 

Earnings  of  Indian  training  schools. — 
The  Act  of  May  11,  1880,  ch.  85,  §  1 
(see  IXDIANS,  vol.  3,  p.  784),  authorizes 
the  Secretary  of  the  Interior  to  purchase 
for  the .  Indian  service  articles  manu- 
factured in  the  schools,  and  provides  that 
accounts  of  such  transactions  shall  be 
,kept  in  the  Indian  bureau  and  in  the 
training  schools  and  reports  thereof  made 
from  time  to  time.  This  Act,  as  respects 
the  earnings  of  these  schools,  supersedes 
the  text  section.  (1883)  17  Op.  Atty.- 
Gen.  531. 

The  proceeds  of  sales  of  articles  manu- 
factured in  Indian  manual  and  training 
schools  should  not  be  turned  into  the 
treasury,  but  be  received  by  the  Indiap 
bureau  and  used  for  the  benefit  of  the 
Indian  children  in  the  schools.  (1883) 
17  Op.  Atty.-Gen.  531. 

Lumber  made  at  a  mill  owned  by  the 
Indians  is  not  the  property  of  the  United 
(States,  and  the  proceeds  of  any  sale 
thereof  need  not  be  conveyed  into  the 
treasury,  but  mav  be  used  by  the  agent 
for  the  benefit  of  the  Indians.  U.  S.  v. 
Sinnott,  (C.  C.  Ore.  1886)  26  Fed.  84. 

Improvements  on  Mexican  grant  land. — 
With  regard  to  the  disposal  of  buildings 
and  improvements  on  a  military  post 
established  on  land  which  was  subse- 
quently discovered  to  cover  a  Mexican 
grant,  it  was  said  by  Attornev-General 
W.  H.  H.  Miller,  in  (1891)  20  Op.  Atty,- 
Gen.  284 :  **  I  am  not  able  to  say  that 
section  3618,  K.  S.,  is  a  source  of  author- 
ity or  anything  more  than  a  law  regu- 
lating the  disposition  of  the  proceeds  of 
^  old  material  and  condemned  stores,  sup- 
plies, or  other  public  property,*  nor  do  I 
find  any  provision  of  law,  either  in  the 
statutes  proper  or  in  the  army  regulations 
in  force  in  1863  and  adopted  by  Congress 
by  the  Act  of  July  28,  1866  (14  Stat. 
332),  which  seems  to  authorize  the  Presi- 
dent or  the  Secretary  of  War  to  dispose 
of  property  3uch  as  tnat  in  question." 


Sec.  3619.  [Penalty  for  withholding  money.]    Every  officer  or  agent 
who  neglects  or  refuses  to  comply  with  the  provisions  of  section  thirty-six 
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hundred  and  seventeen  shall  be  subject  to  be  removed  from  office,  and  to 
forfeit  to  the  United  States  any  share  or  part  of  the  moneys  withheld,  to 
which  he  might  otherwise  be  entitled.    [B.  S.] 

Act  of  July  18,  1866,  ch.  201,  14  Stat.  L.  187. 


Recdvery  of  involuntary  payment. — 
"Viewed  in  the  light  of  these  penal  pro- 
visions, the  payments  made  under  the  per- 
emptory order  of  the  commissioner  cannot 
be  regarded  as  voluntary  in  the  sense  that 
the  party  making  them  is  thereby  pre- 


cluded from  maintaining  an  action  to  re- 
cover back  so  much  of  the  money  paid  as 
he  was  entitled  to  retain."  U.  S.  v,  Ells- 
worth, (1880)  101  U.  S.  170,  25  U.  S.  (Lu 
ed.)  862. 


Sec.  3620.  [I>aty  of  diBbursing  officers.]  It  shall  be  the  duty  of  every 
disbursing  officer  having  any  public  money  intrusted  to  him  for  disburse- 
ment, to  deposit  the  same  with  the  Treasurer  or  some  one  of  the  assistant 
treasurers  of  the  United  States,  and  to  draw  for  the  same  only  as  it  may  be 
required  for  payments  to  be  made  by  him  in  pursuance  of  law  and  draw 
for  the  same  only  in  favor  of  the  persons  to  whom  payment  is  made ;  and 
all  transfers  from  the  Treasurer  of  the  United  States  to  a  disbursing  officer 
shall  be  by  draft  or  warrant  on  the  Treasury  or  an  assistant  treasurer  of 
the  United  States.  In  places,  however,  where  there  is  no  treasurer  or  assist- 
ant treasurer,  the  Secretary  of  the  Treasury  may,  when  he  deems  it  essen- 
tial to  the  public  interest,  specially  authorize  in  writing  the  deposit  of  such 
public  money  in  any  other  public  depository,  or,  in  writing,  authorize  the 
same  to  be  kept  in  any  other  manner,  and  under  such  rules  and  regulations 
as  he  may  deem  most  safe  and  effectual  to  facilitate  the  payments  to  public 
creditors.    [B,  8.] 

Act  of  June  14,  1866,  ch.  122,  14  Stat.  L.  64. 

This  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by 
inserting  after  the  words  "  in  pursuance  of  law,"  the  words  "  and  draw  for  the  same 
only  in  favor  of  the  persons  to  whom  payment  is  made,"  as  given  in  the  text. 

Acting  disbursing  clerks  were  authorized  by  the  Act  of  March  4,  1909,  ch.  299,  i  8, 
infra,  p.  915. 


Sffect  of  amendment. — ''This  amend- 
ment restores  the  law  in  this  respect  to 
the  condition  in  which  it  was  before  the 
revision  of  the  statutes."  (1877)  16  Op. 
Atty.-Gen.  288. 

''The  immediate  object  of  [the  amend- 
ment] is  that  the  books  or  vouchers  of  the 
assistant  treasurers  of  the  United  States, 
public  depositaries,  or  other  persons  or  in- 
stitutions with  whom  the  disbursing  officer 
might  be  authorized  by  the  Secretary  of 
the  Treasury  to  deposit  the  public  moneys 
should  show  upon  whose  account  and  upon 
what  claims  or  demands  such  moneys  were 
paid  out  by  the  check  of  the  disbursing 
onicer.  These  checks  would  thus  when 
compared  with  the  vouchers  of  the  dis- 
bursing officer  tend  to  show  in  what  mode 
the  public  moneys  had  been  disposed  of 
by  him,  and  would  afford  a  means  of  test- 
ing the  accuracy  of  his  accounts."  ( 1877) 
15  Op.  Atty.-Gen.  288. 

Drawn  for  authorized  purpose  only. — 
Each  sum  placed  to  the  credit  of  a  dis- 
bursing officer  under  warrants  drawn  by 
the  Secretary  of  the  Treasury,  upon  the 


treasury  of  the  United  States,  directtng 
certain  amounts  appropriated  to  be  placed 
to  the  credit  of  the  disbursing  officer^  con- 
stitutes a  specific  fund  which  cannot  be 
legally  appropriated  to  any  other  purpose 
than  that  authorized  by  law.  U.  S.  c. 
Morgan,  (S.  D.  N.  Y.  1886)  28  Fed.  48, 
affirmed  (S.  D.  N.  Y.  1888)   35  Fed.  489. 

Under  specific  appropriation. —  A  dis- 
bursing agent  is  not  authorized  to  draw 
nor  the  treasurer  to  pay  from  appropria- 
tions for  specific  purposes  or  cr^its,  any 
sums  other  than  those  authorized  by  law 
on  account  of  the  appropriations  respec- 
tively. U.  S.  t?.  Morgan,  (S.  D.  N.  Y, 
1886)  28  Fed.  48,  affirmed  (S.  D.  N.  Y. 
1888)  35  Fed.  489. 

Moneys  deposited  are  United  States 
moneys. —  The  moneys  of  the  United 
States  placed  in  the  hands  of  an  assistant 
quartermaster  in  the  United  States  army 
for  disbursement  by  him  as  a  disbursing 
officer  of  the  United  States  and  deposited 
by  him  with  an  assistant  treasurer  of  the 
United  States,  continue 'still  to  be  moneys 
of    the*    United    States.      ^lorgan    c.    Van 
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Dyck,  (1870)  7  Blatchf.  147,  17  Fed.  Cas. 
No.  9,810. 

Form  of  checks. —  Under  this  Bection, 
«8  amended,  the  treasurers  and  assistant 
treasurers  of  the  United  States  may  be 
authorized  to  pay  the  checks  of  dis- 
bursing officers,  where  the  same  are  drawn 
in  favor  of  the  persons  to  whom  payment 
is  made,  but  are  pavable  to  order  or 
bearer.  Whether  such  checks  shall  be 
made  payable  only  to  the  persons  entitled 
to  payment,  or  to  bearer,  or  to  order,  is  a 
matter  to  be  regulated  entirely  by  the  dis- 
cretion of  the  Secretary  of  the  Treasury. 
(1877)  16  Op.  Atty.-Gen.  288. 

Check  aa  evidence  of  claim. — ^"If  the 
evidence  of  the  claim  upon  which  the 
public  money  is  paid  is  afforded  by  the 
check,  all  that  is  required*  by  law  has  been 
complied  with.*'  (1877)  15  Op.  Atty.- 
Cten.  288. 

Transfer  of  claim. — "The  treasury  de- 
partment has  uniformly  construed  the 
words  ['  and  to  draw  for  the  same  only 
in  favor  of  the  persona  to  whom  payment 


is  made']  as  meaning  merely  that  such 
checks  must  be  drawn  in  favor  of  the  per- 
son to  whom  the  disbursing  officer  is  re- 
quired to  make  payment,  and  not  in  favor 
of  any  other  person,  thus  prohibiting  the 
transfer  of  the  claim  to  any  other  person 
before  its  settlement,  and  not  as  for- 
bidding any  words  of  negotiability." 
(1899)  22  Op.  Atty.-(3€n.  637. 

Obligation  of  treasurer  to  pay  drafts. — 
An  assistant  treasurer  is  not  responsible 
to  a  disbursing  agent  for  a  breach  of  duty 
in  not  paying  genuine  drafts  by  the  dis- 
bursing agent  for  moneys  deposited.  He 
is  responsible  only  to  the  United  States. 
The  obligation  of  the  assistant  treasurer 
is  an  obligation  to  the  United  States  and 
not  to  iihe  disbursing  agent,  and  there  is 
i^othing  in  the  nature  of  a  contract  or 
agreement  between  the  assistant  treas- 
urer and  the  disbursing  agent  which  could 
be  broken,  so  as  to  lay  a  foundation  for 
an  action  of  assumpsit.  Morgan  v.  Van 
Dyck,  (1870)  7  Blatchf.  147,  17  Fed.  Cas. 
No.  9,810. 


Sec.  3621 .  [Moneys  to  be  deposited  in  pnblio  depositaries  —  reoeipts 
to  be  given  —  postal  revennes.]  Every  person  who  shall  have  moneys  of  the 
United  States  in  his  hands  or  possession^  and  disbursing  officers  having 
mon^s  in  their  possession  not  required  for  current  expenditure,  shall  pay 
the  same  to  the  Treasurer,  an  Assistant  Treasurer,  or  some  public  deposit-  ' 
ary  of  the  United  States,  without  delay,  and  in  all  cases  within  thirty  days 
of  their  receipt.  And  the  Treasurer,  the  Assistant  Treasurer,  or  the  public 
depositary  shall  issue  duplicate  receipts  for  the  moneys  so  paid,  transmit- 
ting forthwith  the  original  to  the  Secretary  of  the  Treasury,  and  delivering 
the  duplicate  to  the  depositor:  Provided,  That  postal  revenues  and  debts 
due  to  the  Post-Office  Department  shall  be  paid  into  the  Treasury  in  the 
manner  now  required  by  law.    [R.  S.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  May  28,  1896,  ch.  252,  f  5, 
89  Stat.  L.  179.    The  section  originally  read  aa  follows: 

''  Skc.  3021.  Every  person  who  shall  have  moneys  of  the  United  States  in  his  hands 
or  possession  shall  pay  the  same  to  the  Treasurer,  an  assistant  treasurer,  or  some 
pablic  depositary  of  the  United  States,  and  take  his  receipt  for  the  same,  in  duplicate, 
and  forward  one  of  them  forthwith  to  the  Secretary  of  the  Treasury."  Act  of  March 
8,  1857,  ch.  114,  11  Stat.  L.  249. 

For  provisions  relating  to  postal  revenues,  see  Postal  Service,  ante,  p.  249. 


Application  of  lection. —  This  section  is 
general,  and  while  it  applies  to  every  per- 
son not  otherwise  provided  for,  it  cannot 
apply  to  public  officers  as  to  whom  Ck>n- 
gress  has  specificaUy  provided  some  other 
and  different  method  of  disposing  of  the 
moneys  of  the  United  States  which  may 
come  into  their  hands.  U.  S.  v.  Brendel, 
(0.  C.  A.  2d  Cir.  1905)  136  Fed.  737,  69 
C.  C.  A.  389. 

Effect  of  requests  and  regulations  to 
pay. —  Though  statutes  oblige  receivers  to 
pay  over  when  required  by  the  Secretary 
of  the  Treasury,  a  declaration  stating  that 
the  receiver  has  been  often  requested  to 
pay,  is  enough  after  verdict,  there  having 


been  general  regulations  in  force  at  the 
time  the  bond  here  sueji  on  was  given,  re- 
quiring receivers  to  pay  at  stated  times. 
Boyden  i?.  U.  S.,  (1872)  13  Wall.  17,  20 
U.  S.  (L.  ed.)  527. 

Loss  by  failure  of  bank. —  If  a  dis- 
bursing officer  in  good  faith,  without 
knowledge  or  suspicion  of  a  bank's  insol- 
vency, and  without  the  expectation  of 
gain,  or  other  private  motive,  withdrew 
public  moneys  from  the  treasury  and  de- 
posited them  with  the  bank,  it  being  a 
designated  depository  and  the  deposit  be- 
ing at  that  time  authorized  by  law,  the 
loss  of  the  moneys  through  the  failure  of 
the  bank  cannot  be  imputed  to  the  fault 
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or  negligence  of  the  officer  within  the 
meaning  of  the  Disbursing  Officers  Act 
(see  vol.  5,  p.  660).  Hobbs  v,  U.  S.^ 
(1881)   17  Ct.  CI.  189. 

Money  not  promptly  paid  over,  seized 
by  rebels. —  Where  a  receiver  of  public 
money  has  such  moneys  in  his  hands, 
which  would  not  have  been  in  his  posses- 
sion if  he  had  paid  them  over  with  the 
promptness  that  the  Acta  of  Congress  and 
the  treasury  regulations  made  in  pursu- 
'ance  of  them,  prescribing  the  duties  of  re- 
ceivers in  this  respect,  made  it  his  duty 
to  use,  and  which  therefore,  inasmuch  as 
the  duties  of  receivers  under  their  official 
bonds  are  defined  by  those  acts  and  treas- 
ury regulations,  it  was  also  his  duty  im- 


der  his  official  bond  to  use,  evidence  that 
the  moneys  were  forcibly  taken  from  him 
by  the  agent  of  the  so-called  Confederate 
government,  usurping  the  authority  of  the 
rightful  government  and  compelling  obe- 
dience to  itself  exclusively  throughout  the 
state  in  which  the  receiver  was,  was  held 
to  have  been  rightfully  refused  in  a  suit 
by  the  government  on  the  (^cial  bond  of 
such  receiver,  as  short  of  meeting  the 
necessity  of  the  case ;  it  having  been  owijig 
to  the  default  of  the  receiver  in  not  pav- 
ing over  promptly  and  at  right  times,  that 
the  moneys  were  exjiosed  to  seizure,  at  all, 
by  the  usurping  government.  Bevans  r. 
U.  S,,  (1872)  13  Wall.  56,  20  U.  S.  (L. 
ed.)  531. 


'  Sec.  3622.  [Accounts.]  Every  officer  or  agent  of  the  United  States 
who  receives  public  money  which  he  is  riot  authorized  to  retain  as  salary, 
pay,  or  emolument,  shall  render  his  accounts  monthly.  Such  accounts,  with 
the  vouchers  necessary  to  the  correct  and  prompt  settlement  thereof,  shall 
be  sent  by  mail,  or  otherwise,  to  the  Bureau  to  which  they  pertain,  within 
ten  days  after  the  expiration  of  each  successive  month,  and,  after  examina- 
tion there,  shall  be  passed  to  the  proper  accounting  officer  of  the  Treasury 
for  settlement.  Disbursing  officers  of  the  Navy  shall,  however,  render  their 
accounts  and  vouchers  direct  to  the  proper  accounting  officer  of  the  Treas^ 
ury.  In  case  of  the  nonreceipt  at  the  Treasury,  or  proper  Bureau,  of  any 
accounts  within  a  reasonable  and  proper  time  thereafter,  the  c^oer  whose 
accounts  are  in  default  shall  be  required  to  furnish  satisfactory  evidence  of 
having  complied  with  the  provisions  of  this  section.  Nothing  herein  con- 
tained shall,  however,  be  construed  to  restrain  the  heads  of  any  of  the 
Departments  from  requiring  such  other  returns  or  reports  from  the  officer 
or  agent,  subject  to  the  control  of  such  heads  of  Departments,  as  the  public 
interest  may  require.     [-B.  S.] 

Act  of  July  17,  1862,  ch.  199,  12  Stat.  L.  593;  Res.  of  March  2,  1867,  No.  48,  14 
Stat.  L.  571;  Act  of  July  15.  1870,  ch.  296,  16  Stat.  L.  334. 

This  section  Avas  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  h^ 
striking  out  the  word  "  Department "  where  it  last  appears  in  such  section  and 
inserting  in  place  thereof  the  word  "  Departments  "  as  above  given.  It  was  again 
amended  by  the  Act  of  July  31,  1894,  ch.  174,  §  12,"  28  Stat.  L.  209,  by  striking  out  after 
the  words  "  complied  with  the  provisions  of  this  section,"  the  words  "  The  Secretary 
of  the  Treasury  may,  if  in  his  opinion  the  circumstances  of  the  case  justify  ^d  require 
it,  extend  the  time  hereinbefore  prescribed  for  the  rendition  of  accounts,"  api)earing  in 
the  section  as  originally  enacted! 

Provisions  relating  to  the  accounts  of  disbursing  officers  were  made  by  the  Act  of 
Aug.  30,  1890,  ch.  837,  §  4,  infray  p.  913. 

See  further  the  Act  of  July  31,  1894,  ch.  174,  §  12,  given  in  Tbeasubt  Depabtment. 


To  whom  applicable. —  The  first  clause 
of  this  section  requires  "  the  rendition  of 
monthly  accounts  by  every  officer  or  agent 
who  receives  advances  of  public  money 
from  the  treasury  to  be  disbursed  under 
appropriations  made  by  Congress  and  also 
by  every  officer  or  agent  who  collects  and 
receives  fees  and  revenues  which  he  is  by 
law  required  to  account  for  and  pay  into 
the  treasury."  (1890)  19  Op.  Atty.-Gen. 
657. 


J^urpose  of  ten  days'  extension. — ''An 
examination  of  thp  language  of  the  orig- 
inal statute  shows  that  the  ten  days  al- 
lowed after  the  expiration  of  each  month 
is  an  extension  of  time  given  the  officer 
for  the  purpose  of  enabling  him  to  prepare 
his  accounta,  such  language  explicitly 
stating  that  it  was  the  time  within  which 
the  officer  should  mail  or  otherwise  for- 
ward his  accounts."  (1878)  16  0p.  Atty. 
Gen.  222. 
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Effect  of  last  clause. — ^'Th6  proTision* 
ihat  no  construction  ia  to  be  given  to  the 
statute  that  shall  restrain  the  head  of 
any  department  from  requiring  such  other 
returns  or  reports  from  the  officer  or 
agent  subject  to  the  control  of  such  head 
as  the  public  interest  maj  require  .  .  . 
is  intended  to  enable  the  head  of  the  de- 
partment to  require,  where  he  may  think 
the  circumstknces  demand  it,  more  fre- 
quent accounts,  and  is  also  a  provision  ex- 


ceptional in  its  charAeter.^'      (1878)    16 
Op.  Atty.-Gen.  222. 

The  property  accounts  of  quartermas- 
texB  in  the  army  should  be  transmitted 
from  the  War  Department  to  the  proper 
accounting  officers  of  the  treasury  for 
settlement — such  settlement  to  be  made 
by  them,  however,  under  the  direction  of 
the  Secretary  of  War.  (1871)  13  Op. 
Atty.-Gen.  482. 


Sec.  3623.  [Distinct  accounts  required.]  All  officers,  agents,  or  other 
persons,  receiving  public  moneys,  shall  render  distinct  accounts  of  the  appli- 
cation thereof,  according  to  the  appropriation  under  which  the  same  may 
have  been  advanced  to  them.    [R.  S.] 

Act  of  March  3,  1809,  ch.  28,  2  Stat.  L.  635. 


Effect  of  other  Acts. —  The  Act  of  June 
11,  1878,  ch.  180,  §  4,  20  Stat.  L.  105, 
requires  the  commissioners  of  the  District 
uf  Columbia  to  render  accounts  for  their 
disbursements  thereunder  to  the  account- 
ing officers  of  the  treasury  for  adjustment 
and  settlement,  which  by  implication  may 
be  in  accordance  with  the  laws  and  regu- 
lations and  usages  by  which  these  officers 
are  governed  so  far  as  the  same  are  ap- 
piiiciS>le  to  such  accounts.  (1883)  17  Op. 
Atty.-Gen.  574. 

CommiMioners  of  District  of  Columbia. 
— The  provisions  of  the  text  section  3623 
and  R.  S.  sec.  3678  (see  Estimates,  Ap- 

PBOPBIATIONS  A1«D  ReFOBTS,  VOl.  3,  p.  137) 

are  applicable  to  the  commissioners  of  the 
District  of  Columbia,  and  they  and  their 
bondsmen  are  liable  to  suit  on  their  bond 
for  the  recovery  of  balances  found  due 
from  them  on  the  settlement  of  their  ac- 
counts.    (1883)   17  Op.  Atty.-Gen.  574. 

Temporary  disbursing  officer. — ^The  re- 
s^nsibility  of  a  temporary  disbursing 
officer  is  precisely  the  same  as  that  of  the 
regularlv  appointed  officer  who  has  given 
his  official  bond  with  surety,  and  if  his 
account  has  been  erroneously  settle  it 
may  be  opened  and  any  balance  remaining 
due  from  him  to  the  United  States  may 
be  recovered  in  a  regular  course  of  legal 
proceedings.  E(»  p.  Randolph,  (1833)  2 
Brock.  447,  20  Fed.  Caa.  No.  11,558. 

Moneys  applied  to  Accounts  of  another 
term. —  By  no  act  of  the  officer  or  of  the 
Treasury  Department  or  of  both  combined 
can  official  moneys  collected  by  the  officer 
and  paid  into  the  Treasury  Department 
during  one  term  of  office  be  appropriated 
to  the  accounts  of  the  other  term  to  the 
prejudice  of  the  sureties  for  the  respective 
terms.  {Citing  U.  S.  t?.  January,  (1813) 
7  Cranch  572,  3  U.  S.  (L.  ed.)  443;  U.  S. 
I.  Irving,  (1843)  1  How.  250,  11  U.  S.  (L. 
ed.)  120;  Jones  r.- U.  S.,  (1849)  7  How. 
C81,  12  U.  S.  (L.  ed.)  870;  State  v.  Mid- 
dleton's  Sureties,    (1882)    57   Tex.   185.) 


U.  S.  t?.  Morgan,  (S.  D.  N.  Y.  1886)   28 
Fed.  48. 

Discharge  of  private  claims. — '^  This  en- 
actment plainly  makes  it  unlawful  for  the 
persons  embraced  within  its  purview  to 
appropriate  the  public  money  to  the  dis- 
charge of  their  own  claims,  unless  a  dis- 
tinct appropriation  for  that  purpose  shall 
have  been  made  by  law."  (1834)  2  Op. 
Atty.-Gen.  663, 

Appropriating  disbursing  account  for 
independent  obligation. — Where  a  dis- 
bursing officer  undertook  to  appropriate 
by  his  drafts  on  the  treasurer  a  part  of. 
th«  disbursing  account  to  the  discharge  of 
his  independent  obligation  for  passport 
moneys,  and  the  treasurer  concurred  in 
the  act  with  full  knowledge  of  the  fact, 
but  parted  with  no  money  and  only  made 
the  corresponding  entries  in  the  books, 
the  act  was  a  fraud  on  the  sureties  and 
illegal  as  respects  all  who  concurred  in 
it.  The  United  States  having  parted  with 
nothing  cannot  claim  in  making  up  its 
account  of  the  balance  due  on  the  dis- 
bursing agents'  account  the  benefit  of 
those  Ulegal  debits  to  the  prejudice  of  tlie 
sureties,  but  the  latter  are  entitled  to 
have  the  disbursing  accounts  restated  and 
the  illegal  debits  canceled.  U.  S.  r.  Mor- 
gan, (S.  D.  N.  Y.  1886)  28  Fed.  48, 
affirmed  (S.  D.  N.  Y.  1888)  35  Fed. 
489. 

The  use  of  moneys  received  from  the 
issuing  of  passports  in  the  possession  of 
a  disbursing  agent  to  pay  legal  demands 
upon  other  funds  in  the  treasury,  and  the 
subsequent  drawing  of  checks  upon  the 
specific  appropriations  account  for  the 
purpose  of  paying  into  the  treasury  the 
passport  moneys  which  he  was  bound  to 
turn  over  to  the  government,  is  a  course 
of  procedure  which  is  unauthorized  and 
illegal.  U.  S.  r.  Morgan,  (S.  D.  N.  Y. 
1886)  28  Fed.  48,  affirmed  (S.  D.  JN.  Y. 
1888)  35  Fed.  489. 
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Sec.  3624.  [Suits  to  recover  money  from  officers,  regulated.]  When- 
ever  any  person  accountable  for  public  monej^,  neglects  or  refuses  to  pay 
into  the  Treasury  the  sum  or  balance  reported  to  be  due  to  the  United 
States,  upon  the  adjustment  of  his  account,  the  First  Comptroller  of  the 
Treasury  shall  institute  suit  for  the  recovery  of  the  same,  adding  to  the  sum 
stated  to  be  due  on  such  account,  the  commissions  of  the  delinquent,  which 
shall  be  forfeited  in  every  instance  where  suit  is  commenced  and  judgment 
obtained  thereon,  and  an  interest  of  six  per  centum  per  annum,  from  the 
time  of  receiving  the  money  until  it  shall  be  repaid  into  the  Treasury. 
[R.  S.] 

Act  of  March  3,  1797,  ch.  20,  1  Stat.  L.  612. 

First  comptroller  of  the  treafljury  is  now  designated  comptroller  of  the  treasury,  ses 
Tbeasuby  Bespabtmisnt. 


Nature  of  Acts. —  This  section,  and  also 
R.  S.  sec.  3625  following,  and  R.  S.  sec. 
3217  (the  latter  applying  solely  to  coUect- 
ors  of  internal  revenue;  see  Internal 
RsvENTTE,  vol.  3,  p.  1026),  have  for  their 
object  the  enforcement  of  the  liabilities  of 
officers  who  are  accountable  for  public 
money;  but  though  they  extend  to  revenue 
officers  they  cannot  properly  be  regarded 
as  revenue  laws.  (1878)  16  Op.  Atty.- 
Gen.  143. 

Sffect  on  sureties. — ''This  statute  is 
mandatory,  and  the  sureties  on  the  bond 
must  be  held  to  have  signed  it  in  view  of 
the  requirement  as  to  the  date  from  which 
interest  should  be  computed."  Smythe  <?. 
U.  S.,  (1903)  188  U.  S.  156,  23  S.  Ct. 
279,  47  U.  S.  (L.  ed.)  425,  affirming  (C. 
C.  A.  6th  Cir.  1901)  107  Fed.  376,  46  C.  C. 
A.  354. 

LiabiUty  of  officers  and  sureties. — ^"The 
government  in  accepting  bonds  from  an 
officer  does  not  become  an  insurer  to  pro- 
tect the  sureties  thereon  against  loss.  The 
fact  that  a  deputy  steals  or  embezzles 
the  public  money  or  stamps',  which  are 
the  equivalent  of  money  under  the  charge 
of  the  collector,  is  wholly  immaterial. 
The  principal  and  his  sureties  are  liable 
if  the  principal  does  not  properly  account 
therefor,  no  matter  in  what  way  or  by 
whom  the  same  may  have  been  taken, 
unless  it  be  by  the  act  of  God  or  the  pub- 
lic enemy.  The  general  rule  upon  this 
subject  is  to  the  ^ect  thai  public  officers 
who  are  intrusted  with  public  funds  and 
required  to  give  bonds  for  the  faithful 
discharge  of  their  official  duties  are  not 
mere  bailees  of  the  money  to  be  exonerated 
by  the  exercise  of  ordinary  care  and  dili- 
gence. Their  liability  is  fixed  by  their 
bond.  The  fact  that  money  is  taken,  em- 
bezzled, or  stolen  from  them  without  any 
fault  or  negligence  upon  their  part  does 
not  release  them  from  liability  on  their 
official  bonds.''  {Citing  Bosbyshell  17. 
U.  S.,  (0.  C.  A.  3d  Cir.  1896)  77  Fed. 
944,  39  U.  S.  App.  474,  23  C.  C.  A.  581; 
U.  S.  t?.  Bryan,  (N.  D.  Cal.  1897)  82  Fed. 
290;   Bryan  f.  U.  S.,   (C.  C.  A.  9th  Cir. 


1898)  90  Fed.  473,  61  U.  S.  App.  259,  33 
C.  C.  A.  617,  53  L.  R.  A.  218;  U.  8.  v. 
Zabriskie,  (C.  C.  Nev.  1898)  87  Fed.  718; 
Smythe  v.  U.  S.,  (CT.  C.  A.  5th  Cir. 
1901)  107  Fed.  376,  46  C.  C.  A. 
354,  and  authorities  there  cited ;  State  v. 
Nevm,  (1886)  19  Nev.  162,  7  Pac  660,  3 
A.  8.  R.  873,  and  authorities  there  cited.) 
Pond  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1901) 
111  Fed.  989,  49  C.  C.  A.  682. 

Ground  of  right  of  recoTery. —  In  an 
action  on  the  bond  of  an  officer  receiving 
public  funds,  the  right  of  the  government 
to  recover  does  not  rest  on  an  implied 
contract  of  bailment,  but  on  the  express 
contract  of  the  bond  to  pay  over  the 
funds.  Smythe  i\  U.  S.,  (1903)  188  U.  S. 
156,  23  S.  Ct.  279,  47  U.  S.  (L.  ed.)  425, 
affirming '{C.  C.  A.  5th  Cir.  1901)  107 
Fed.  376,  46 'C.  C.  A.  364;  Bevans  v. 
U.  S.,  (1872)  13  Wall.  56,  20  U.  S.  (L. 
ed.)  531;  Boydem  r.  U.  S.,  (1872)  13 
Wall.  17,  20  U.  S.  (L.  ed.)  527;  U.  S.  v. 
Keehler,  (1870)  9  Wall.  83,  19  U.  8.  (L. 
ed.)  573;  U.  S.  tx  Dashiel  (1866)  4  Wall. 
182,  18  U.  S.  (L.  ed.)  319;  U.  S.  r.  Mor- 
gan, (1850)  11  How.  154,  13  U.  S.  (L. 
ed.)  643;  U.  S.  r.  Prescott,  (1845)  3 
How.  578,  11  U.  8.  (L.  ed.)  734. 

In  U.  S.  r.  Morgan,  (1850)  11  How. 
154,  1'3  U.  S.  (L.  ed.)  643,  in  an  action 
upon  the  bond  of  a  collector  of  custcnns 
on  the  groimd  that  the  oonditiona  of  the 
bond  had  been  broken  by  not  paying  over 
large  siuns  of  money  collected  for  the 
United  States  and  by  not  making  season- 
able returns  of  his  accounts,  the  court 
characterized  as  an  erroneous  impression 
that  the  collector  "was  acting  as  a 
bailee,  and  imder  the  responsibilities  of 
only  the  ordinary  diligence  of  a  deposi- 
tary as  to  the  canceled  notes,  when  in 
truth  he  was  acting  under  his  commission 
and  duties  by  law,  as  collector,  and  under 
the  conditions  of  his  bond.  The  collector 
is  no  more  to  be  treated  as  a  bailee  in 
this  case  than  he  would  be  if  the  notes 
were  still  considered  for  all  purposes  ts 
money.  He  did  not  receive  them  ajs  a 
bailee,  but  as  a'  collecting  officer.    He  is 
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liable  for  them  on  his  bond  and  not  on 
any  original  bailment  or  lending.  And  if 
the  case  can  be  likened  to  any  species  of 
bailment  in  forwarding  them,  by  which 
they  were  loet,  it  is  that  of  a  common  car- 
rier to  transmit  them  to  the  treasury, 
and  in  doing  which  he  is  not  exonerated 
by  ordinary  diligence  but  must  answer 
for  losses  by  larceny,  and  even  robbery." 

Accountability  is  sround  for  suit. — 
"The  true  construction  of  section  3624 
is  that  when  a  collector  of  internal  rev- 
enue is  sued  upon  his  bond,  he  is  sued  as 
a  person  accountable  for  public  money, 
and  it  is  his  accountability  to  the  United 
States  as  a  recipient  of  public  money  that 
renders  him  liable  to  suit,  although  in 
point  of  fact  the  money  was  received  by 
him  aa  a  collector."  (1878)  16  Op.  Atty.- 
Gen.  143. 

Treasury  notes  destroyed  by  fire. — ^A 
superintendent  of  a  mint  is  liable  on  his 
bond  and  to  account  therefor.  Nor  can 
such  action  be  met  by  the  suggestion  that 
the  government  if  it  so  elects  can  replcu^e 
the  notes  destroyed  by  other  notes  and 
thua  make  itself  whole  less  the  cost  of 
printing  new  notes.  Smythe  t?.  U.  8., 
(1903)  188  U.  8.  156,  23  S.  Ct.  279,  47 
U.  S.  (L.  ed.)  425,  affiirming  (C.  C.  A.  5th 
Cir.  1901 )   107  Fed.  376,  46  C.  C.  A.  854. 

Money  stolen. —  It  is  not  a  good  defense 
to  an  action  on  the  bond  of  a  paymaster 
in  the  army  for  not  paying  over  or  ac- 
counfting  for  public  moneys  that  come 
into  his  hands,  that,  without  any  want 
of  proper  care  and  diligence  on  his  part, 
a  certain  part  of  the  money  had  been 
stolen  from  him.  U.  8.  v.  Dashiel,  ( 1866) 
4  WaU.  182,  18  U.  8.  (L.  ed.)  319. 

A  bond  of  a  receiver  of  public  moneys 
conditioned  for  the  faithful  performance 
of  his  duties  and  that  he  shall  keep  safely 
and  pay  over  all  public  money  fixes  an 
absolute  liability  to  pay  over  such 
moneys,  and  he  is  not  excused  by  the  fact 
that  such  moneys  are  stolen  from  him 
without  fault  or  negligence  on  his  part 
and  notwithstanding  the  fact  that  he  had 
used  ordinary  care  and  diligence  in  keep- 
ing lit  U.  8.  V.  Prescott,  (1845)  3  How. 
578,  11  U.  S.  (L.  ed.)   734. 

In  Boydwi  v.  U.  8.,  (1872)  13  WaU.  17, 
20  U.  8.  (If.  ed.)  527,  which  was  an  acti<m 
upon  a  bond  of  a  receiver  of  public  money 
—  the  defense  being  that  the  receiver  had 
been  by  irresistible  force  robbed  of  the 
money  sued  for  —  the  court  said :  "  Were 
a  receiver  of  public  moneys,  who  has  giv^i 
bond  for  the  faithful  performance  of  his 
duties  as  required  by  law,  a  mere  or- 
dinary bailee,  it  might  be  that  he  would 
be  relieved  by  proof  that  the  money  had 
been  destroyed  by  fire  or  stolen  from  him 
or  taken  by  irresistible  force.  He  would 
then  be  bound  only  to  the  exercise  of  or- 
dinary care,  even  though  a  bailee  for  hire. 
The  ooatract  of  bailment  implies  no  more 


except  in  the  case  of  common  carriers, 
and  the  duty  of  a  receiver,  virtute  officii, 
is  to  bring  to  the  discharge  of  his  trust 
that  prudence,  caution,  and  attention 
which  careful  men  usually  bring  to  the 
conduct  of  their  own  affairs.  He  is  to  pay 
over  the  money  in  his  hands  as  required 
by  law,  but  he  is  not  insurer.  He  may, 
however,  make  himself  an  insurer  by  ex- 
press contract,  and  this  he  does  when  he 
binds  himself  in  a  P^nal  bond  to  perform 
the  duties  of  his  office  without  exception. 
There  is  an  established  difference  between 
a  duty  created  merely  by  law,  and  one  to 
which  is  added  the  obligation  of  an  ex- 
press undertaking.  The  law  does  not 
compel  to  impossibilities,  but  it  is  a 
settled  rule  that  if  performance  of  an  ex- 
press engagement  becomes  impossible,  by 
reason  of  anything  occurring  after  the 
contract  was  made  though  unforeseen  by 
the  contracting  party  and  not  within 
his  control,  he  will  not  be  excused.  .  .  . 
If,  as  we  haVe  seen,  his  liability  is  to  be 
measured  by  his  bond,  and  that  binds  him 
to  pay  the  money,  then  the  cause  which 
renders  it  impossible  for  him  to  pay  is  of 
no  importance,  for  he  has  assumed  the 
risk  of  it." 

Money  taken  by  rebels. —  In  U.  8.  v. 
Keehler,  (1870)  9  Wall.  83,  19  U.  8..  (L. 
ed.)  574,  in  an  action  upon  a  bond  of  a 
postmaster  conditioned  for  the  safe-keep- 
ing of  public  money  at  any  time  in  his 
custody,  the  court  said:  *'We  cannot 
concede  that  a  man  who  as  a  citizen  owes 
allegiance  to  the  United  States  and  as  an 
officer  of  the  ^vemment  holds  its  money 
or  property,  is  at  liberty  to  turn  over 
the  latter  to  an  insurrectionary  govern- 
ment which  only  demands  it  by  ordi- 
nances and  drafts  drawn  on  the  bailee, 
but  which  exercises  no  force  or  threat  of 
personal  violence  to  himself  or  property 
m  the  enforcement  of  its  illegal  orders." 

Money  received  in  advance. — "A  public 
officer  who  receives  money  in  advance  for 
the  contingencies  of  his  office  is  a  receiver 
of  public  money  within  the  meaning  of 
this  Act."  U.  S.  v,  Lee,  (1824)  2  Cranch 
C.  C.  462,  26  Fed.  Cas.  No.  15,585. 

Manufacturer  receiving  stamps  on 
credit. —  "A  manufacturer  to  whom,  pur- 
suant to  section  3425  of  the  Revised  Stat- 
utes (noted  as  superseded  in  Internal 
Revenue,  vol.  4,  p.  285),  the  commis- 
sioner of  internal  revenue  sells  proprie- 
tary stamps  on  credit  is  not,  in  default 
of  payment  therefor,  accountable  for  pub- 
lic money,  and  does  not  forfeit  the  com- 
missions to  which  he  is  under  that  sec- 
tion entitled."  U.  S.  i\  Goldback,  (1881) 
102  U.  S.  623,  26  U.  S,  (L.  ed.)  249. 

Commissions  forfeited  on  unsettled 
account  only. — "  Where  an  officer  of  the 
United  States  accountable  for  public 
money  refuses  to  pay  into  the  treasury 
the   sum  or  balance  reported   to  be  due 
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upon  the  adjustment  of  his  account,  the 
accounting  officers  of  the  treasury  are 
authorized  to  add  to  such  sum  only  the 
commissions  due  the  officer  on  such  un- 
settled account.  The  statute  does  not  con. 
template  the  forfeiture  of  all  commissions 
paid  such  officer  upon  settled  accounts 
during  the  whole  term  of  his  previous 
service."  U.  S,  v.  Wendell,  (1864)  2 
Cliff.   340,  28  Fed.  Cas.  No.   16,666. 

Interest  on  refusal  to  pay  only. —  "  The 
imposition  of  interest  is  made  by  the  stat- 
ute dependent  on  the  refusal  of  the  delin- 
quent to  pay  into  the  treasury  the  sum 
or  balance  reported  to  be  due."  U.  S.  v. 
Collier,  (1855)  3  Blatchf.  325,  25  Fed. 
Caa.  No.  14,833. 


"  Commisaions  on  customs  were  in* 
tended  as  a  compensation  for  a  faithful 
performance  of  the  duty  of  the  officer  col- 
lecting the  revenue,  and  are  not  due  to  an 
officer  who  has  not  collected  nor  received 
such  revenue,  but  who,  in  violation  of  his 
duty,  devolved  its  collection  on  his  suc- 
cessor."    (1850)  6  Op.  Atty.-Gen.  278. 

Evidence. —  In  an  action  against  an 
army  officer  charged  with  accountability 
for  supplies,  a  certificate  of  the  proper 
accounting  officer  of  the  Treasury  De- 
partment, offered  under  R.  S.  sec.  886  (see 
EviDENCB,  vol.  3,  p.  199),  constitutes  a 
prima  facie  case  against  the  defendant. 
U.  S.  v.  Du  Perow,  (N.  D.  Ohio  1913)  208 
Fed.  895. 


Sec.  3625.  [Diatress  warrant.]  Whenever  any  collector  of  the  revenue, 
receiver  of  public  money,  or  other  oflBcer  who  has  received  the  public  money 
before  it  is  paid  into  the  Treasury  of  the  United  States,  fails  to  render  his 
account,  or  pay  over  the  same  in  the  manner  or  within  the  time  required  by 
law,  it  shall  be  the  duty  of  the  proper  Auditor  to  cause  to  be  stated  the 
account  of  such  officer,  exhibiting  truly  the  amount  due  to  the  United 
States,  and  to  certify  the  same  to  the  Solicitor  of  the  Treasury,  who  shall 
issue  a  warrant  of  distress  against  the  delinquent  officer  and  his  sureties, 
dire«ted  to  the  marshal  of  the  district  in  which  such  officer  and  his  sureties 
reside.  Where  the  officer  and  his  sureties  reside  in  diffei^ent  districts,  or 
where  they,  or  either  of  them,  reside  in  a  district  other  than  that  in  which 
the  estate  of  either  may  be,  which  it  is  intended  to  take  and  sell,  then  such 
warrant  shall  be  directed  to  the  marshals  of  such  districts,  respectively. 
[R.  8.] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  592;  Act  of  May  29,  1830,  ch.  153,  4  Stat.  L. 
414. 

As  originally  enacted,  after  the  words  "  within  the  time  required  by  law,"  the  section 
read  "it  shall  be  the  duty  of  the  First  Comptroller  of  tlie  Treasury,"  etc.  It  was 
amended  by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  by  adding  after  such  laat 
quoted  words,  the  words  "  or  the  commissioner  of  customs,  as  the  case  may  be."  It 
was  again  amended  by  Act  of  July  31,  1894,  ch.  174,  §  4,  28  Stat.  L.  206,  by  substituting 
the  words  **  proper  Auditor "  for  the  words  "  First  Comptroller  of  the  Treasury  or 
the  Commissioner  of  Customs,  as  the  case  may  be,"  so  as  to  make  the  section  read  as 
above  given. 


Constitutionality. — Tho  constitutional 
principles  were  discussed  and  settled  in 
Murray  a  Hoboken  Land,  etc.,  Co.,  ( 1856) 
18  How.  272,  15  U.  S.  (L.  ed.)  372.  Un- 
der the  Act  of  1820,  3  Stat.  L.  592, 
authorizing  the  Secretary  of  the  Treasury 
to  issue  a  distress  warrant  against  de- 
faulting collectors  land  had  been  sold. 
Tlie  proceeding  was  attacked  as  uncon- 
stitutional because  no  hearing  wa«  given 
the  defend-ant  and  no  trial  by  jury.  It 
was  said  to  be  conferring  judicial  power 
upon  other  than  the  courts.  The  law, 
after  tl»e  most  full  consideration,  was  held 
to  be  valid.  It  was  shown  that  like  pro- 
ceedings had  immemorial ly  existed  in 
England  and  since  Magna  Charta.  The 
distinction  was  between  proceedings  to 
collect  public  dues  and  suits  for  enforc- 
ing private  rights. 


This  Act  is  not  inconsistent  with  thiut 
part  of  the  Constitution  which  prohibits 
a  citizen  from  being  deprived  of  his  lib- 
erty or  property  without  due  process  of 
law.  Murray  t?.  Hoboken  Land,  etc.,  Co.. 
(1856)  18  How.  272,  15  U.  S.  (L.  ed.) 
372;  U.  8.  Vk  Dillin,  (C.  G.  A.  6th  Cir. 
1909)    168  Fed.  813,  94  C.  C.  A.  337. 

'^Tested  by  the  common  and  statute 
law  of  England  prior  to  the  emigration  of 
our  ancestors  and  by  the  laws  of  many 
of  the  states  at  the  time  of  the  adoption 
of  this  amendment,  the  proceedings  au- 
thorized by  the  Act  of  1820  cannot  be  de- 
nied to  be  due  process  of  law  when  ap- 
plied to  the  ascertainment  and  recovery 
of  balances  due  to  the  government  from 
a  collector  of  customs  unless  there  ex- 
ists in  the  Constitution  some  other  pror 
vision  which  restrains  Congress  from  au- 
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ihorismg  such  proceedings.*'  Murray  v. 
Hoboken  Lajid,  etc,,  Co.,  (1856)  IS  How. 
272,  16  U.  S.   (L.  ed.)   374. 

Puxpoae  of  and  remedy  against  Act. — 
*'  The  summary  proceedings  authorized  by 
the  reeited  Act  were  designed  to  secure 
the  interests  of  the  government  in  cases 
where  the  ordinary  process  of  law  would 
be  inadequate.  To  provide  for  such  emer- 
gencies the  treasury  department  is  vested 
with  extraordinary  and  responsible 
powers;  and  to  guard  the  rights  of  citi- 
zens from  any  abuse  by  the  exercise  of 
these  powers  a  special  authority  is  given 
to  a  district  judge  of  the  United  States 
or  one  of  the  judges  of  this  court  to  ar- 
rest the  proceedings  by  granting  an  in- 
junction.*^ U.  S.  V.  Nourse,  ( 1832 )  6  Pet. 
470,  8  U.  S.   (L.  ed.)   467. 

Nature  of  power, — "  It  was  an  exer- 
dse  of  executive  and  not  of  judicial 
power  according  to  the  meaning  of  those 
words  in  the  Constitution;  and  the  privi- 
lege allowed  to  a  collector  to  bring  the 
question  of  his  indebtednedness  before  the 
courts  of  the  United  States  is  merely  the 
consent  of  Congress  to  the  suit,  which 
is  given  in  other  classes  of  cases  also." 
Murray  t?.  Hoboken  Land,  etc.,  Co.,  (1856) 
18  How.  272,  15  U.  S.  (L.  ed.)  374. 

The  authority  vested  by  this  law  in  cer- 
tain agents  of  the  treasury,  and  all  acts 
done  in  pursuance  thereof,  are  purely 
ministerial.  The  statement  or  certificate 
authorized  by  the  Act  is  not  a  judgment, 
and  the  warrant  wbich  coerces  payment  is 
not  judicial  process!  They  are  ministerial 
acts  (for  otherwise  they  could  not  be  sus- 
tained), and  the  general  principles  of 
construction  require  that  the  authority 
vested  by  the  Act  shall  be  strictly  and 
literally  pursued.  Ex  p.  Randolph, 
(1833)  2  Brock.  447,  20  Fed.  Cas.  No. 
11,558. 

In  U.  S.  V.  Taylor,  (1846)  3  McLean 
539,  28  Fed.  Cas.  No.  16,440,  it  was  said 
that  "  the  statement  of  an  account  is  a 
ministerial  duty  and  also  the  issuing  of 
a  warrant,  but  the  exercise  of  a  judg- 
ment whether  the  case  comes  within  the 
statute  can  scarcely  be  held  a  ministerial 
act.  There  are  indeed  many. acts  required 
to  be  done  by  treasury  officers  which  par- 
take more  of  a  judicial  than  a  ministerial 
character.  Treasury  officers  of  necessity 
decide  on  claims  on  the  evidence  pro- 
duced. .  .  .  Practically  the  treasury  offi- 
cers who  act  upon  these  exercise  judicial 
powers  —  not  in  form  but  in  substance." 
necessary  compliance  with  statute. — 
"  Summary  proceedings,  being  statutory, 
in  derogation  of  the  common-law  mode  of 
procedure,  must  conform  strictly  to  the 
statute  and  the  record  must  affirmatively 
disclose  a  compliance  with  the  requisi- 
tions of  the  statute.*'  U.  S.  v,  Ingate, 
(S.  D.  Ala.  1891)    48  Fed.  251. 

In  effect  judgment  and  execution. —  On 
the  certificate  of  the  balance  due  being 


given  the  United  States  ma}'  issue  their 
warrant  of  distress,  which  is,  in  fact,  an 
execution  and  levy  for  the  amount  ceirti- 
fied  on  the  person,  goods,  and  the  lands  of 
the  debtor.  It  has  then' all  the  eifect  of 
a  judgment  and  the  party  indebted  must 
get  rid  of  it  by  showing  that  none  or 
only  a  portion  of  the  sum  is  due.  Arm- 
strong V.  U.  S.,  (1833)  Gilp.  399,  1  Fed. 
Cas.  No.  548. 

Extent  of  power. —  "A  warrant  is  au- 
thorized to  be  issued  against  the  de- 
faulter without  notice  and  without  in- 
vestigation, except  merely  turning  to  the 
books  of  the  treasury  and  ascertaining 
the  amoimt  charged.  And  under  the  war- 
rant the  goods  and  chattels,  lands  and 
tenements,  of  the  defaulter  are  taken  and 
sold  on  short  notice;  and  if  the  sale  of 
these  be  insufficient  to  pay  the  amount 
due,  his  body  is  taken  and  imprisoned. 
And  this  warrant  also  authorizes  the 
marshal  to  take  the  goods  and  chattels, 
lands  and  tenements,  of  the  surety  and 
sell  them  on  short  notice.  Here  is  no 
inquiry  as  to  the  due  execution  of  the 
bond  by  the  surety  or  the  amount  which 
his  principal  owes.  He  may  have  claims 
of  set-off  against  a  part  or  the  whole 
of  the  sum  claimed."  U.  S.  v.  Taylor, 
(1845)  3  McLean  539,  28  Fed.  C^.  No. 
16,440. 

Justification  of  levy. —  "Though  a  suit 
may  be  brought  against  the  marshal  for 
seizing  property  under  such  a  warrant 
of  distress  and  he  may  be  put  to  show 
his  justification,  yet  the  acticm  of  the  ex- 
ecutive power  in  issuing  the  warrant, 
pursuant  to  the  Act  passed  under  the 
powers  to  collect  and  disburse  the  rev- 
enue granted  by  the  Constitution,  is  con- 
clusive evidence  of  the  facts  recited  in  it, 
and  of  the  authority  to  make  the  levy." 
Murray  t\  Hoboken  Land,  etc.,  Co., 
(1856)  18  How.  272,  15  U.  S,  (L.  ed.) 
372. 

Effect  of  decision  of  auditor.— The  de- 
cision of  the  proper  auditor  is  conclusive 
upon  the  executive  branch  of  the  govern- 
ment and  the  President  does  not  possess 
the  power  to  enter  into  the  examination 
of  the  correctness  of  the  account  for  the 
purpose  of  taking  any  measures  to  re- 
pair the  errors  which  the  accounting  offi- 
cers appointed  by  Ikw  may  have  com- 
mitted. The  party  who  supposes  that  jus- 
tice has  been  done  to  him  must  seek  relief 
in  court  when  a  suit  is  brought  against 
him  or  may  bring  his  claims  to  the  con- 
sideration of  Congress.  (1832)  2  Op. 
Atty.-Gen.  507. 

Officers  whose  terms  have  expired. — 
This  and  the  following  sections,  w^hich 
provide  that,  whenever  an  officer  who  has 
received  public  money  before  it  is  paid 
into  the  United  States  Treasury,  fails  to 
render  his  account  or  pay  over  the  same,  aa 
required  by  la.w,  a  distress  warrant  shall 
be  issued  by  the  Solicitor  of  the  Treasury 
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against  the  delinquent  officer  and  his  sure- 
ties, which  shall  be  levied  on  his  prop- 
erty, and  if  his  goods  and  chattels  shall 
not  be  sufficient  to  satisfy  the  warrant 
it  may  be  levied  on  the  person  of  such 
officer,  who  may  be  committed  to  prison, 
cannot  be  construed  to  apply  only  to  per- 


sons who  are  officers  of  the  government  at 
the  time  the  warrant  is  issued,  so  as  to 
exclude  from  their  operation  officers  who 
are  found  delinquent  at  the  close  of  their 
terms  of  office.  U.  8.  t\  Dillin,  (CCA. 
6th  Cir.  1909)  168  Fed.  813,  94  C  C  A. 
337. 


Sec.  3626.  [Contents  of  warrant.]  The  warrant  of  distress  shall  specify 
the  amount  with  which  such  delinquent  is  chargeable,  and  the  sums,  if  any, 
which  have  been  paid.    [B.  S.] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  592;  Act  of  May  29,  1830,  ch.  153,  4  Stat 
L.  414. 


See*  3627.  [Execution  against  officer.]  The  marshal  authorized  to  exe- 
cute any  warrant  of  distress  shall,  by  himself  or  by  his  deputy,  proceed  to 
levy  and  collect  the  sum  remaining  due,  by  distress  and  sale  of  the  goods 
and  chattels  of  such  delinquent  officer;  having  given  ten  days ''previous 
notice  of  such  intended  sale,  by  affixing  an  advertisement  of  the  articles  to 
be  sold  at  two  or  more  public  places  in  the  town  or  county  where  the  goods 
or  chattels  were  taken,  or  in  the  town  or  county  where  the  owner  of  such 
goods  or  chattels  may  reside.  If  the  goods  and  chattels  be  not  sufficient  to 
satisfy  the  warrant,  the  same  may  be  levied  upon  the  person  of  such  officer, 
who  may  be  committed  to  prison,  there  to  remain  until  discharged  by  due 
course  of  law.    [B.  8,] 

Act  of  May  16,  1820,  ch.  107,  3  Stat.  L,  693. 


Constitutional  oath. —  "The  article  of 
the  Constitution  requiring  an  oath  or  af- 
firmation for  a  warrant,  has  no  applica- 
tion to  proceedings  for  the  recovery  of 
debts,  where  no  search  warrant  is  used." 
Murray  r.  Hoboken  Land,  etc.,  Co.,  (1856) 
18  How.  272,  15  U.  S.  (L.  ed.)   372. 

Habeas  corpus. —  "  The  Act  of  Congress 
authorizing  the  writ  of  habeas  corpus  to 
be  issued  *  for  the  purpose  of  inquiring 
into  the  cause  of  commitment,'  applies " 
to  ca^es  of  commitment  under  this  Act. 
Ea  p.  Randolph,  (1833)  2  Brock.  447,  20 
Fed.  Cas.  No.  11,558. 


Defendant  at  large  on  baiL — The  fact 
that  a  person  is  under  indictment  for 
embezzlement  of  public  money  as  an  ofii- 
cer  of  the  United  States  and  has  given 
bail  does  not  exempt  him  from  being  im- 
prisoned on  a  Treasury  distress  warrant 
for  the  collection  of  such  indebtedness, 
where  he  is  in  the  custody  of  the  mar- 
shal of  the  same  court,  which  can  order 
his  production  for  trial  on  the  indict- 
ment at  any  time,  and  where  neither  the 
court  nor  the  prosecuting  officer  objects. 
U.  S.  t?.  Dillin,  (C.  C.  A.  6th  Cir.  1909) 
168  Fed.  813,  94  C.  C.  A.  337. 


Sec.  3628.  [Execution  against  surety.]  If  the  delinquent  officer  ab- 
sconds, or  if  goods  and  chattels  belonging  to  him  cannot  be  found  sufficient 
to  satisfy  the  warrant,  the  marshal  or  his  deputy  shall  proceed,  notwith- 
standing the  commitment  of  the  delinquent  officer,  to  levy  and  collect  the 
sum  which  remains  due  by  such  delinquent,  by  the  distress  and  sale  of  the 
goods  and  chattels  of  his  sureties;  having  given  ten  days'  previous  notice 
of  such  intended  sale,  by  affixing  an  advertisement  of  the  articles  to  be 
sold  at  two  or  more  public  places  in  the  town  or  county  where  the  goods  or 
chattels  were  taken,  or  in  the  town  or  county  where  the  owner  resides. 
[B,  8.] 

Act  of  May  16,  1820,  ch.  107,  3  Stat.  L.  693. 

Effect  on  sureties. —  When  the  surety  theee  extraordinary  remedies  and  thus 
signed  an  officer's  bond  he  did  so  in  con-  consented  to  the  government  employing 
templation  of  the  statute  providing  for       the    remedies    therein    provided    for    col- 
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lectiiiff  any  debt  to  it  arising  from  the  least  prima  facie  evidence  that  the  levy 
officers  default  U.  S.  v.  Ingate,  (S.  D.  was  not  irregular  by  reason  of  the  ex- 
Ala.  1891)  48  Fed.  261.  istence  of  goods  and  chattels  of  the  col- 
Setnm  of  marahsl  as  evidence. —  "The  lector  subject  to  his  process."  Murray  v. 
return  of  the  marshal  that  he  had  levied  Hoboken  Land,  etc.,  Co.,  (1856)  18  How. 
on  lands  by  rirtue  of  such  warrant  is  ai  272,  15  U.  6.  (L.  ed.)  372. 

Sec.  3629.  [Levy  to  be  a  lien.]  The  amount  due  by  any  delinquent 
officer  is  declared  to  be  a  lien  upon  the  lands,  tenements,  and  hereditaments 
of  such  officer  and  his  sureties,  from  the  date  of  a  levy  in  pursuance  of  the 
warrant  of  distress  issued  against  him  or  them,  and  a  record  thereof  made 
in  the  office  of  the  clerk  of  the  district  court  of  the  proper  district,  until  the 
same  is  discharged  according  to  law.    [B.  8.] 

Act  of  May  15,  1820,  eh.  107,  3  Stat.  L.  593. 

Sec.  3630.  [Sale  of  lands  regulated.]  For  want  of  goods  and  chattels 
of  a  delinquent  officer,  or  his  sureties,  sufficient  to  satisfy  any  warrant  of 
distress  issued  pursuant  to  the  foregoing  provisions,  the  lands,  tenements, 
and  hereditaments  of  such  officer  and  his  sureties,  or  so  much  thereof  as 
may  be  necessary  for  that  purpose,  after  being  advertised  for  at  least  three 
weeks  in  not  less  than  three  public  places  in  the  county  or  district  where 
such  real  estate  is  situate,  before  the  time,  of  sale,  shall  be  sold  by  the 
marshal  of  such  district  or  his  deputy.    [B.  8.] 

Act  of  May  15,  1820,  ch.  107,  3  SUt.  L.  593. 

Sec.  3631.  [Conveyance  of  lands.]  For  all  lands,  tenements,  or  heredit- 
aments sold  in  pursuance  of  the  preceding  section,  the  conveyance  of  the 
marshal  or  his  deputy,  executed  in  due  form  of  law,  shall  give  a  valid  title 
against  all  persons  claiming  under  such  delinquent  officer  or  his  sureties. 

[fi.  8.] 

Act  of  May  15,  1820,  ch.  107,  3  9Ut.  L.  593. 

Sec.  3632.  [Disposal  of  surplus.]  All  moneys  which  may  remain  of  the 
proceeds  of  sales,  after  satisfying  the  warrant  of  distress,  and  paying  the 
reasonable  costs  and  charges  of  the  sale,  shall  be  returned  to  such  delinquent 
officer  or  surety,  as  the  case  may  be.    [B.  8,] 

Act  of  May  16,  1820,  ch.  107,  3  Stat.  L.  693. 

Sec.   3633.    [Failure  of  disbursing  officer  to   account  —  penalty.] 

Whenever  any  officer  employed  in  the  civil,  military,  or  naval  service  of  the 
Government,  to  disburse  the  public  money  appropriated  for  those  branches 
of  the  public  service,  respectively,  fails  to  render  his  accounts,  or  to  pay 
over,  in  the  manner  and  in  the  times  required  by  law,  or  by  the  regulations 
of  the  Department  to  which  he  is  aqcountable,  any  sum  of  money  remaining 
in  his  hands,  it  shall  be  the  duty  of  the  proper  Auditor,  as  the  case  may  be, 
who  shall  be  charged  with  the  revision  of  the  accounts  of  such  officer,  to 
cause  to  be  stated  and  certified  the  account  of  such  delinquent  officer  to  the 
Solicitor  of  the  Treasury,  who  is  hereby  authorized  and  required  immedi- 
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ately  to  proceed  against  such  delinquent  ofScer,  in  the  manner  directed  in 
the  six  preceding  sections.    [B,  S,] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  594;  Act  of  May  29,  1830,  ch.  153,  4  Stat. 
L.  414. 

This  section  was  amended  by  the  Act  of  July  31,  1894,  ch.  174,  S  4,  28  Stat.  L.  206, 
by  substituting  the  words  "  proper  Auditor  "  for  the  words  "  First  or  Second  Comp- 
troller of  the  Treasury,"  appearing  in  the  section  as  originally  enacted. 


To  whom  applicable. — "  The  Act  does 
not  apply  in  sound  construction  to  everj' 
commissioned  officer  of  the  army  or  navy 
of  the  United  States,  to  whose  hands  any 
public  money  may  be  intrusted,  but  only 
"to  those  regularly  appointed  disbursing 
officers,  who  have  given  official  bonds  with 
sureties  for  the  fait}hful  dischao-ge  of 
the  duties  of  their  office;  it  does  not 
embrace  a  mere  a<;ting  purser  in  the 
navy."  Ew  p.  Randolph,  (1833)  2  Brock. 
447,  20  Fed.  Cas.  No.  11,558. 

Bill  in  equity. —  No  such  remedies  as 
are  herein  provided  can  be  pursued  in  a 
bill  in  equity  for  a  discovery  and  to  set 
aside  fraudulent  conveyances.  U.  S.  'V. 
Ingate,   (S,  D.  Ala.'  1891)   48  Fed.  251. 

"  In  case  of  an  erroneous  settlement 
a  bill  in  equity  would  lie  to  surcharge 


and  falsify  as  in  the  case  of  a  settled 
account  between  individuals."  Ex  p.  Ran- 
dolph, (1833)  2  Brock.  447,  20  Fed.  Cas. 
No.  11,558. 

Accounts  settled. — ''  The  account  of  an 
acting  purser  having  been  once  stated  and 
settled  at  the  treasury  department,  the 
law  invests  the  auditor  with  no  power  to 
open  and  resettle  it  of  his  own  mere  au- 
thority. The  Act  creates  a  special  and 
limited  jurisdiction,  and  after  tlie  ac- 
counts of  any  of  the  class  of  officers  on 
whom  it  was  intended  to  act  have  been 
adjusted,  however  erroneously,  that 
special  jurisdiction  is  functus  officio^  and 
any  process  issued  upon  a  resettlement  of 
such  accounts  is  absolutely  null  and 
void."  Ex  p.  Randolph,  (1833)  2  Brock. 
447,  .20  Fed.  Cas.  No.  11,658. 


Sec.  3634.  [Extent  of  application  of  provision  for  distress  warnints.] 

All  the  provisions  relating  to  the  issuing  of  a  warrant  of  distress  against  a 
delinquent  officer  shall  extend  to  every  officer  of  the  Government  charged 
with  the  disbursement  of  the  public  money,  and  to  their  sureties,  in  the 
same  manner  and  to  the  same  extent  as  if  they  were  hefrein  described  and 
enumerated.    [B.  S.] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  694. 

Sec.  3635.  [Postponement  of  proceedings  for  non-accounting  allowed.] 

With  the  approval  of  the  Secretary  of  the  Treasury,  the  institution  of  pro- 
ceedings by  a  warrant  of  distress  may  be  postponed,  for  a  reasonable  time, 
in  cases  where,  in  his  opinion,  the  public  interest  will  sustain  no  injury  hj 
such  postponement.    [B,  S.] 

Act  of  May  M,  1820,  ch.  107,  3  Stat.  L.  694. 

Sec.  3636.  [Injunction  to  stay  distress  warrant.]  Any  person  who  con- 
siders himself  aggrieved  by  any  warrant  of  distress  issued  under  the  fore- 
going provisions  may  prefer  a  bill  of  complaint  to  any  district  judge  of  the 
United  States,  setting  forth  therein  the  nature  and  extent  of  the  injury  of 
which  he  complains ;  and  thereupon  the  judge  may  grant  an  injunction  to 
stay  proceedings  on  such  warrant  altogether,  or  for  so  much  thereof  as  the 
nature  of  the  case  requires.  But  no  injunction  shall  issue  till  the  party 
applying  for  it  gives  bond,  with  sufficient  security,  in  a  sum  to  be  prescribed 
by  the  judge,  for  the  performance  of  such  judgment  as  may  be  awarded 
against  him ;  nor  shall  the  issuing  of  such  injunction  in  any  manner  impair 
the  lien  produced  by  the  issuing  of  the  warrant.  And  the  same  proceedings 
shall  be  had  on  such  injunction  as  in  other  cases,  except  that  no  answer 
shall  be  necessary  on  the  part  of  the  United  States ;  and  if,  upon  dissolving 
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the  injunction,  it  appears  to  the  satisfaction  of  the  jndge  that  the  applica* 
tion  for  the  injunction  was  merely  for  delay,  the  judge  may  add  to  the  law- 
ful interest  assessed  on  all  sums  found  due  against  the  complainant  such 
damages  as,  with  such  lawfiQ  interest,  shall  not  exceed  the  rate  of  ten  per 
centum  a  year.  Such  injunction  may  be  granted  or  dissolved  by  the  dis- 
trict judgQ  either  in  or  out  of  court.    [R.  S.] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  5961 


Power  of  Congress  to  allow  suit. — 
Though  no  suit  can  be  brought  against 
the  United  States  without  the  consent  of 
Congress,  yet  Congress  may  consent  to 
have  a  suit  brought  to  try  the  question 
whether  the  collector  be  indebted,  that 
being  a  subject  capable  of  judicial  deter- 
mination, and  may  empower  a  court  to 
act  on  that  determination  and  restrain 
the  leyy  of  the  warrant  of  distress  within 
the  limits  of  the  debt  judicially  found  to 
exist.  Murray  r.  Hoboken  Land,  etc., 
Co.,  (1856)  18  How.  272,  15  U.  S.  (L. 
ed.)  372. 

Who  may  prefer  bill  of  complaint. — 
"The  sections  which  regulate  the  pro- 
ceedings of  the  treasury  department  on 
the  warrant,  contemplate*  the  officer 
against  whom  it  may  be  issued  and  con- 
fine it  to  him;  but  when  the  legislature 
turns  its  attention  to  the  individual 
against  whom  it  may  issue,  the  language 
of  the  law  is  immediately  changed.  The 
word  person  is  substituted  for  officer. 
.  .  .  The  character  of  the  individual 
against  whom  the  warrant  may  be  issued 
u  entirely  disregarded  by  this  part  of  the 
Act.  Be  he  whom  he  may,  an  officer  or 
not  an  <^cer,  a  debtor  or  not  a  debtor; 
if  the  warrant  be  levied  on  his  person  or 
property,  he  is  permitted  to  appeal  to 
the  laws  of  his  country  and  to  bring  his 
case  before  the  district  judge  to  be  ad- 
judicated by  him."  U.  S.  v.  Nourse, 
(1835)   9  Pet.  8,  9  U.  S.   (L.  ed.)   31. 

Jurisdiction  limited  by  Act. — "As  the 
proceedings  on  this  injunction  in  regard 
to  the  merits  of  the  case  are  to  be  the 
,  same  as  in  other  cases  of  injunction  and 
may  be  had  before  the  judge  out  of  court, 
and  as  the  District  Court  possesses  no 
chancery  powers,  the  jurisdiction  given 
by  this  Act  must  be  limited  by  it."  U.  S. 
r.  Nourse,  (1832)  6  Pet.  470,  8  U.  S.  (L. 
ed.)  467. 

Power  in  court,  not  judge. — "The  Act 
of  Congress  prescribing  the  mode  of  relief 
against  a  treasury  warrant  of  distress 
confers  a  power  upon  the  court  and  not 
upon  the  judge  as  an  individual."  Porter 
V.  U.  S.,  2  Paine  313,  19  Fed.  Cas.  No. 
11,290. 

Powers  of  district  judge. —  The  Act 
"gives  to  the  district  judge  a  special 
jurisdiction  which  he  may  exercise  at  his 
discretion  —  while  holding  the  District 
Court  or  at  any  other  time.  Ordinarily, 
as   district    judge,    he    has    no    chancery 


powers;  but  in  proceeding  under  this 
statute,  he  is  governed  by  the  rules  of 
'  chancery  which  apply  to  injunctions,  ex- 
cept no  answer  to  the  biU  is  required  by 
the  government."  U.  S.  v.  Cox,  (1837) 
11  Pet.  162,  9  U.  S.   {U  ed.)   671. 

Proceedings. —  The  proceedings  to  be 
had  on  an  injunction  granted  by  a  dis- 
trict judge  against  further  proceedings  on 
a  warrant  of  distress  issued  from  the 
Treasury  Departmct  under  the  Act  on 
which  this  section  is  based  should  be  the 
same  as  in  other  cases  except  that  no  an- 
swer is  necessary  on  the  part  of  the 
United  States.  (1824)  1  Op.  Atty.-Gen. 
694. 

What  ir>ust  be  shown  by  complainant. 
—  The  bill  of  complaint  of  a  debtor 
against  whom  a  warrant  of  distress  has 
been  issued  is  in  the  nature  of  a  motion 
to  stay  execution  on  a  judgment,  and  the 
beginning  and  conclusion  of  the  argument 
are  with  the  debtor.  The  district  attor- 
ney has  nothing  to  show  but  his  warrant 
of  distress  which  is  prima  facie  evidence 
of  the  debt  and  is  already  in  possession 
of  the  court,  being  in  the  hands  of  its 
officer.  The  question  before  the  oourt  re- 
lates only  to  the  continuance  or  removal 
of  this  warrant,  not  to  the  final  settle- 
mejit  of  the  debt  or  balance  between  the 
parties.  It  is  incumbent  on  the  com- 
plainant, to  show  that  there  are  sufficient 
grounds  for  its  removal  in  whole  or  in 
part.  In  this  he  is  the  actor.  Armstrong 
r.  U.  S.,  (1833)  Gilp.  399,  1  Fed.  Cas.  No. 
548. 

Preaident's  power  to  interfere. —  Where 
proceedings  on  a  claim  by  the  govern- 
ment have  been  vexatious  and  oppressive 
and  the  suit  repeatedly  dismissed  and 
again  renewed,  and  where  the  defendant 
has  been  harassed  by  tedious  and  expensive 
litigation  until  he  has  been  deprived*  of 
important  testimony  by  the  death  of  im- 
portant witnesses,  the  President  may  un- 
questionably interfere  and  compel  the 
officer  of  the  government  in  charge  of  the 
suit  to  prepare  for  and  proceed  to  trial 
without  delay;  but  it  is  not  in  the  power 
of  the  executive  to  afford  other  relief  to 
the  defendant,  such  as  a  dismissal  of  the 
suit.      (1832)    2  Op.  Atty.-Gen.  507. 

Extent  of  injunction  and  effect  of  de- 
cision.—  The  District  Court  has  jurisdic- 
tion to  enjoin,  in  whole  or  in  part,  the 
execution  of  a  treasury  warrant  of  dis- 
tress whether  the  person  complaining  was 
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or  was  not  an  officer  against  whom  such 
a  warrant  might  lawfully  be  issued;  its 
decision  is  final  and  bars  an  action  on  the 
account  which  formed  the  subject-matter 
of  the  warrant  and  of  the  bill  of  com- 
plaint. U.  S.  V,  Nourse,  (1836)  9  Pet. 
8,  9  U.  S.  (L,  ed.)  31. 

Whole  or  part  of  demand. — **  The  judge 
who  allows  the  injunction  may  extend  it 
to  the  whole  or  a  part  of  the  demand  of 
the  government  as  the  equity  of  the  case 
may  require,"  U.  &  v.  Nourse,  (1832) 
e  Pet.  470,  8  U.  S.  (L.  ed.)  467. 

Subsequent  suit  for  aame  demand. — 
Judgment  in  favor  of  the  proceedings  un- 
der the  treasury  warrant  of  distress  is 
a  conclusive  bar  to  a  subsequent  suit  by 
the  United'  States  for  the  same  demand 
on  the  general  principle  that  the  judg- 
ment of  a  court  of  competent  jurisdiction, 
while  unreversed,  concludes  the  subject- 
matter  as  between  the  same  parties.  They 
cannot  bring  it  agaiki  into  litigation. 
U.  S,  V.  Nourse,  (1835)  9  Pet.  8,  9  U.  S. 
(L.  ed.)   31. 

Appeal  or  writ  of  error. —  The  general 
law  allowing  appeals  cannot  be  so  con- 
strued as  to  enable  the  Supreme  Court 
by  appeal  or  writ  of  error  to  revise  the 


proceedings  of  the  district  judge  under 
this  statute.  U.  S.  i?.  Cox,  (1837)  11 
Pet.  162,  9  U.  S,  (L.  ed.)  671. 

In  Porter  v.  U.  S.,  2  Paine  313,  19 
Fed.  Cas.  No.  11,290,  however,  it  was  held 
that  the  decision  of  the  district  judge 
awarding  a  perpetual  injunction  against 
a  treasury  warrant  of  distress  is  a  final 
decree  within  the  Act  of  Congress  which 
allows  an  appeal  from  all  final  judgments 
or  decreies  of  a  District  Court  to  the  Cir- 
cuit Court. 

Bill  of  review. —  On  the  hearing  of  this 
case  a  certain  amount  was  adjudged  to  be 
due  the  United  States  which  was  paid  by 
the  defendant.  The  United  States  sub- 
sequently filed  their  petition  for  leave  to 
file  a  bill  of  review,  alleging  that  new 
and  other  evidence  had  been  discovered 
since  the  hearing  which  it  was  not  in  their 
power  to  produce  at  that  time.  This  ap- 
plicaition  was  refused  because,  as  stated 
in  the  statement  of  the  case,  the  Act  did 
not  vest  in  the  District  Court  general  and 
unlimited  equity  powers  but  merely  gave 
a  special  authority  which  having  been  ex- 
ecuted could  not  be  reviewed  by  that 
court.  U.  S.  V.  Bullock,  6  Pet.  485  note, 
8  U.  S.  (L.  ed.)  473  note. 


Sec.  3637.  [ProceedingB  on  distress  in  circuit  court.]  When  the  dis- 
trict judge  refuses  to  grant  an  injunction  to  stay  proceedings  on  a  distress- 
warrant,  as  aforesaid,  or  dissolves  such  injunction  after  it  is  granted,  any 
person  who  considers  himself  aggrieved  by  the  decision  in  the  premises  may 
lay  before  the  circuit  justice,  or  circuit  judge  of  the  circuit  within  which 
such  district  lies,  a  copy  of  the  proceeding  had  before  the  district  judge ; 
and  thereupon  the  circuit  justice  or  circuit  judge  may  grant  an  injunction, 
or  permit  an  appeal,  as  the  case  may  be,  if,  in  his  opinion,  the  equity  of  the 
case  requires  it.  The  same  proceedings,  subject  to  the  same  conditions,  shall 
be  had  upon  such  injunction  in  the  circuit  court  as  are  prescribed  in  the 
district  court.    [B.  8.] 

Act  of  May  15,  1820,  ch.  107,  3  Stat.  L.  60^5;  Act  of  April  10,  1869,  ch.  22,  16  Stai. 
L.  44. 

By  the  Judicial  Code,  §|  289-291,  the  circuit  courts  were  abolished  and  their 
powers  and  duties  conferred  on  the  district  courts.     See  Judiciabt,  vol.  5,  p.  1082. 


Only  manner  of  appeal. — "As  this 
special  mode  is  pointed  out  by  which  an 
appeal  from  the  decision  of  the  district 
judge  to  the  Circuit  Court  may  be  taken, 
it  negatives  the  right  to  an  appeal  in 
any  other  manner."  U.  S.  v.  Nourse, 
(1832)  6  Pet.  470,  8  U,  S.  (L.  ed.)  467, 
rexmsing  (1831)  4  Cranch  C.  G.  161,  27 
Fed.  Cas.  No.  15,901. 

Right  of  government  to  appeal. — "The 
government  consents  to  have  the  sum- 
mary proceedings  instituted  by  its  officers 
arrested  on  certain  conditions  and  gives 
a  right  to  the  aggrieved  party  to  carry 
his  complaint  to  the  Circuit  Court,  but 
no  appeal  is  provided  for  or  seems  to  be 
cont^plated  in  behalf  of  the  government. 
Having    submitted    itself   to   the    special 


jurisdiction  created  by  the  Act,  it  is  as 
much  bound  by  the  decision  of  the  judge 
as  an  individual,  and  can  claim  no  ex- 
emption from  the  decision,  by  appeal  or 
otherwise,  which  does  not  belong  equally 
to  the  other  party,  independent  of  any 
special  provision."  U.  S.  v,  Nourae, 
(1832)  6  Pet.  470,  8  U.  S.  (L.  ed.)  467, 
reversing  (1831)  4  Cranch  C.  C.  161,  27 
Fed.  Cas.  No.  16,901. 

"  As  no  appeal  is  given  to  the  govern- 
ment in  the  statute  by  writ  of  error  or 
otherwise,  either  to  the  Circuit  or  the 
Supreme  Court,  the  decree  of  the  district 
judge  in  favor  of  the  defendant  must  be 
held  final."  U.  S.  t\  Cox,  (1837)  11  Pot. 
162,  9  U.  S.  (L.  ed.)  671. 
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Sec.  3638.  [Bights  of  United  States  reserved.]  Nothing  contained  in 
the  provisions  of  this  Title  relating  to  distress-warrants  shall  be  construed 
to  take  away  or  impair  any  right  or  remedy  which  the  United  States  might 
have,  by  law,  for  the  recovery  of  taxes,  debts,  or  demands.    [B.  8.] 

Act  of  May  15,  1820,  ch.  107,  8  Stat.  L.  596. 

Sec.  3639.  [Duties  of  officers  as  custodians  of  public  moneys.]    The 

Treasurer  of  the  United  States,  all  assistant  treasurers,  and  those  perform- 
ing the  duties  of  assistant  treasurer,  all  collectors  of  the  customs,  all  sur- 
veyors of  the  customs,  acting  also  as  collectors,  all  receivers  of  public 
moneys  at  the  several  land-offices,  all  postmasters,  and  all  public  officers  of 
whatsoever  character,  are  required  to  keep  safely,  without  loaning,  using, 
depositing  in  banks,  or  exchanging  for  other  funds  than  as  specially  allowed 
by  law,  all  the  public  money  collected  by. them,  or  otherwise  at  any  time 
placed  in  their  possession  and  custody,  till  the  same  is  ordered,  by  the  proper 
Department  or  officer  of  the  Government,  to  be  transferred  or  paid  out; 
and  when  such  orders  for  transfer  or  payment  are  received,  faithfully  and 
promptly  to  make  the  same  as  directed,  and  to  do  and  perform  all  other 
duties  as  fiscal  agents  of  the  Qoviernment  which  may  be  imposed  by  any  law, 
or  by  any  regulation  of  the  Treasury  Department  made  in  conformity  to 
law.  The  President  is  authorized,  if  in  his  opinion  the  interest  of  the 
United  States  requires  the  same,  to  regulate  and  increase  the  sums  for 
which  bonds  are,  or  may  be,  required  by  law,  of  all  district  attorneys, 
eollectors  of  customs,  naval  officers,  and  surveyors  of  customs,  navy  agents, 
receivers  and  registers  of  public  lands,  paymasters  in  the  Army, 
commissary-general,  and  by  all  other  officers  employed  in  the  disbursement 
of  the  public  moneys,  under  the  direction  of  the  War  or  Navy  Departments. 
[B.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  60^  Act  of  July  3,  1852,  ch.  64,  10  Stat.  L. 
12;  Act  of  March  3,  1867,  ch.  114,  11  Stat.  L.  249;  Act  of  April  21,  1862,  ch.  59,  12 
Stat.  L.  382;  Act  of  March  3,  1863,  ch.  96,  12  Stat.  L.  770;  Act  of  July  4,  1864,  ch. 
224,  13  Stat.  L.  383;  Act  of  Feb.  19,  1869,  ch.  33,  16  Stat.  L.  271. 

See  the  notes  to  R.  S.  sec.  3616,  supra,  p.  882. 


What  duties  included. —  This  statute 
intended  to  include  such  duties  as  natu- 
raUy  and  ordinarily  belong  to  the  par- 
ticular officer  giving  the  bond,  or  have 
some  obyious  relaticA  to  such  duty,  and 
such  as  the  sureties  acquainted  -with  the 
duties  which  are  usually  devolved  by  law 
upon  the  various  public  officers  might 
reasonably  be  expected  to  contemplate  at 
fhe  time  of  executing  the  bond,  as  likely 
to  be  imposed  upon  their  principal  in  case 
the  exigencies  of  the  government  should 
require  it;  and  not  those  duties  which 
are  usually  imposed  upon  and  more  ap- 
propriately belong  to  an  entirely  differ- 
ent class  of  officers.  U.  S.  i?.  Cheeseman, 
(1876)  8  Sawy.  424,  26  Fed.  Cas.  No. 
14,790. 

Officers  of  United  States  only. — "A 
derk  of  the  collector  is  not  an  officer  of 
the  United  States  within  the  provisions 
of  this  section;  and  it  is  only  to  persons 
of  that  rank  that  the  term  public  officer 
as  there  used  applies.  An  officer  of  the 
United  States  can  only  be  appointed  by 


the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  or  by  a  court  of 
law,  or  the  head  of  a  department.  A 
person  in  the  service  Of  the  government 
who  does  not  derive  his  position  from 
one  of  these  sources  is  not  an  officer  of 
th^  United  States,  in  the  sense  of  the 
Constitution."  U.  S.  v.  Smith,  (1888) 
124  U.  S.  625,  8  S.  Ct.  696,  31  U.  S. 
(L.  ed.)  634. 

Fiscal  agents- only. — ^''The  officers  spe- 
cially designated  in  section  3639  are  all 
charged  by  some  Act  of  Congress  with 
duties  connected  with  the  collection,  dis- 
bursement, or  keeping  of  the  public 
moneys,  or  to  perform  other  duties  as 
fiscal  agents  of  the  government."  U.  S. 
V.  Smith,  (1888)  124  U.  S.  626,  8  S.  (3t. 
595,  31  U.  S.   (L.  ed.)   534. 

PostmastexB. — ^*'This  section  designates 
postmasters  as  one  class  of  fiscal  agents 
of  the  government  by  whom  public  money 
may  be  collected,  or  into  whose  possession 
and  custody  it  may  otherwise  be  placed. 
It  provides   for  the   safe-keeping  of  the 
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public  money  and  provides  the  mode  for 
transferring  or  paying  out  the  same." 
i:.  S.  V.  Mayers,  (VV.  D.  Va.  1896)  81  Fed. 
159. 

Additional  duties  of  assistant  treasurer. 
—  It  can  hardly  be  supposed  that  Con- 
gress intended  that  the  words  "  all  other 
duties  as  fiscal  agents  of  the  government 
which  muy  be  imposed  by  this  or  any 
other  Act "  should  include  the  duties  of 
collectors  of  customs,  receivers  of  land 
offices  and  postmasters  in  case  Congress 
should  after  giving  the  bond  see  fit  to 
impose  the  duties  of  such  officers  on  the 
assistant  treasurer.  U.  S:  v.  Cheeseman, 
(1875)  3  Sawy.  424,  25  Fed.  Caa.  No. 
14,790. 

Collector  transporting  money. —  This 
statute  does  not  require  a  collector  to  act 
as  agent  for  the  transporting  of  money 
without  some  law  directly  imposing  such 
duty  upon  him,  or  authorizing  the  secre- 
tary to  do  so  in  his  discretion.  The  col- 
lector acting  as  such  agent  is  only  a  pri- 
vate carrier  responsible  for  ordinary  care 
and  diligence.  U.  S.  i\  Adams,  (C.  C. 
Ore.  1885)  24  Fed.  348. 

Clerk  of  collector. — "A  clerk  of  a  col- 
lector holding  his  position  at  the  will  of 
the  latter,  discharging  only  such  duties 
as  may  be  assigned  to  him  by  that  officer, 
comes  neither  within  the  letter  nor  the 
purview  of  the  statute."  U.  S.  t?.  Smith, 
(1888)  124  U.  S.  526,  8  S.  Ct.  595,  31 
U.  S.  (L.  ed.)  534. 

Liability  of  sureties. — "Subsequent  to 
the  passage  of  the  Act  of  Ccmgress  of 
June  30,  1864,  to  provide  internal  reve- 
nue, etc.  (13  Stat.  L.  223),  the  assistant 
treasurer  of  the  United  States  and  treas- 
urer of  the  branch  mint  at  San  Francisco 
gave  an  official  bond  in  pursuance  of  sec- 
tions 6  and  7  of  the  Act  of  Aug.  6,  1846, 
to  provide  for  the  reorganization  of  the 
treasury,  etc.  (9  Stat.  L.  60),  and  con- 
ditioned in  the  language  of  said  sections; 
also  referring  to  the  Act  of  May  23, 
1850,  prjoviding  for  a  bullion  fund  (9 
Stat.  L.  436 ) ,  but  not  containing  the  con- 
ditions prescribed  for  stamp  agent's  bonds 
by  section  170  of  said  Act  of  June  30, 
1864,  and  not  making  any  reference  to 
said  Act  or  duties.  .  .  .  Held  that  the 
sureties  on  said  bond  given  as  assistant 
treasurer    and    treasurer  of    the    branch 


mint  are  not  liable  for  any  default  of 
their  principal  occurring  in  the  perform- 
ance of  the  duties  of  stamp  agent  in  pur- 
suance of  the  provisions  of  said  section 
1/0  of  said  Act  of  June  30,  1864."  U.  S. 
V.  Cheeseman,  (1875)  3  Sawy.  424,  25 
Fed.  Cas.  No.  14,790. 

Sureties  on  a  collector's  bond  are  not 
responsible  for  moneys  lost  or  stolen, 
while  being  transported  by  the  collector. 
U.  S.  r.  Adams,  (C.  C.  Ore.  1885)  24  Fed. 
348. 

Fayment  of  checks  of  army  payinasten. 
— "  If  •  the  paymaster  general  should 
neglect  or  refuse  to  place  adequate  funds 
to  the  credit  of  the  proper  paymasters, 
or,  after  so  doing,  should  withdraw  the 
funds,  the  United  States  would  be  re- 
leased from  obligation  to  pay  their  officers 
and  soldiers."  *'  The  obligation  created 
by  checks  issued  in  pursuance  of  this  en- 
actment is,  therefore,  a  public  and  not  t 
private  obligation."  (1865)  11  Op.  Atty.- 
Gen.  216. 

Money  lost. —  The  assistant  treasurer 
at  New  York  and  his  sureties  are  liable 
on  their  bond  for  money  lost  although 
such  money  was  lost  without  any  wrong- 
ful conduct  or  neglect  on  the  part  of  the 
assistant  treasurer.  U.  8.  r.  Butterfield, 
(1874)  7  Ben.  412,  26  Fed.  Cas,  No. 
14,703. 

Under  this  section,  which  requires  all 
collectors  of  customB  to  retain  the  sums 
collected  imtil  the  same  are  ordered  by 
the  proper  department  or  officer  trans- 
ferred or  paid  out,  and  then  to  make  the 
transfer  or  payment  as  directed,  and  the 
regulations  of  the  Treasury  Department, 
made  pursuant  thereto,  requiring  col- 
lectors to  deposit  customs  dues  collected 
with  the  treasurer  or  an  assistant  treas- 
urer, using  therefor  a  designated  express 
company  and  forms  of  vouchers  and  way 
bills  provided  by  the  department,  a  col- 
lector who  has  followed  such  directions 
in  making  up  a  package,  and  in  taking 
the  receipt  for  the  same  from  the  express 
company,  cannot  be  held  liable  on  his 
bond  for  the  loss  of  any  part  of  the  con- 
tents of  such  package  before  it  reaches 
the  assistant  treasurer,  to  whom  it  is 
properly  addressed.  U.  S.  t?.  Brendel, 
(C.  C.  A.  2d  Cir.  1905)  136  Fed.  737,  69 
C.  C.  A.  389. 


Sec.  3640.  [Transfer  of  moneys  from  depositaries  to  Treasury  author- 
ised.] The  Secretary  of  the  Treasury  may,  except  as  provided  in  the  next 
section,  transfer  the  moneys  in  the  bands  of  any  depositary  of  public 
moneys  to  the  Treasury  of  the  United  States  to  the  credit  of  the  Treasurer; 
and  he  may  transfer  moneys  in  the  bands  of  one  depositary  to  any  other 
depositary,  as  the  safety  of  the  public  moneys  and  the  convenience  of  the 
public  service  shall  seem  to  him  to  require.    [B,  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  61. 

Provisions  relating  to  contracts  for  the  transportation  of  moneys  were  made  by  the 
^Act  of  July  7,  1884,  ch.  332,  given  in  PuBUc  CoNTaacrs. 
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Bank's  relation  to  United  States. —  treasury  of  the  United  Spates  proper, 
When  public  money  is  deposited  with  a  rendering  the  government  liable  for  the 
designated  depository  national  bank,  it  is  safe-keeping  or  payment  of  the  money  de- 
not  there  retained  in  kind  as  the  property  posited  tlierein  to  tlie  credit  of  the  cus- 
of  the  United  States,  of  which  the  bank  tinners  of  those  institutions.  As  to  its 
is  made  the  custodian,  but  it  becomes  at  own  public  money  intrusted  thereto  it  re- 
once  the  property  of  the  bank,  is  mingled  lies  upon  the  credit  of  the  corporations 
with  ita  other  funds,  is  loaned  or  other-  and  the  securities  taken  as  collateral,  of 
wiae  employed  in  the  ordinary  business  of  which  the.  one  is  subject  to  the  vicissi- 
the  corporation,  and  the  bank  instead  of  tudes  of  the  institutions  and  the  other  to 
being  a  custodian  of  public  money  be-  the  care  and  vigilance  of  the  public 
comes  a  debtor  to  the  United  States  as  it  officers.  Such  money,  or  the  credits  there- 
does  to  other  depositors  on  credit  of  indi-  for,  when  under  the  control  of  the  treas- 
vidual  deposits.  Branch  v.  U.  S.,  (1876)  urer  of  the  United  States  and  subject  to 
12  Ct.  CI.  281.  his.  draft,   may   be  considered   as   public 

It  is  manifest  that  designated  deposi-    .  money,    although    not    in    the    treasury, 

tory   banks   are  not  made   part   of   the  Branch  ©.  U.  .S.,  (1876)  12  Ct.  CI.  281. 

r 

'  !      ' 

Sec.  3641 .  [Transfer  of  postal  deposits.]  The  Postmaster-General  may 
transfer  money  belonging  to  the  postal  service  between  the  Treasurer, 
assistant  treasurers,  and  designated  depositaries,  at  his  discretion,  and  as 
the  safety  of  the  public  money  and  the  convenience  of  the  service  may 
require.    [B.  S,] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  2»2. 

Sec.  3642.  [Accounts  of  postal  deposits.]  Every  depositary  shall  keep 
his  account  of  the  money  paid  to  or  deposited  with  him,  belonging  to  the 
Post  Office  Department,  separate  and  distinct  from  the  account  kept  by  him 
of  other  public  moneys  so  paid  or  deposited.    [R.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  61. 

Sec.  3643.  [Entry  of  each  deposit,  transfer,  and  payment.]  All  per- 
sons charged  by  law  with  the  safe-keeping,  transfer,  and  disbursement  of 
the  public  moneys,  other  than  those  connected  with  the  Post-Office  Depart- 
ment, are  required  to  keep  an  accurate  entry  of  each  sum  received  and  of 
each  payment  or  transfer.    [R,  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  63. 

Sec.  3644.  [Public  moneys  in  Treasury  and  depositories  subject  to 
draft  of  Treasurer.]  All  moneys  paid  into  the  Treasury  of  the  United 
States  shall  be  subject  to  the  draft  of  the  Treasurer.  And  for  the  purpose 
of  payments  on  the  public  account  the  Treasurer  is  authorized  to  draw 
upon  any  of  the  depositaries,  as.  he  may  think  most  conducive  to  the  public 
interest  and  to  the  convenience*  of  the  public  creditors.  Bach  depositary 
so  drawn  upon  shall  make  returns  to  the  Treasury  and  Post-OfBce  Depart- 
ments of  all  moneys  received  and  paid  by  him,  at  such  times  and  in  such 
forms  as  shall  be  directed  by  the  Secretary  of  the  Treasury  or  the  Post- 
master-General.   [R,  8.] 

Aet  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  61. 

Sec.  3645.  [Begulations  for  presentment  of  drafts.]  It  shall  be  the 
duty  of  the  Secretary  of  the  Treasury  to  issues  and  publish  regulations  to 
enforce  the  speedy  presentation  of  all  Government  drafts,  for  payment,  at 
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the  place  where  payable,  and  to  prescribe  the  time,  according  to  the  diflferent 
distances  of  the  depositaries  from  the  seat  of  Government,  within  which 
all  drafts  upon  them,  respectively,  shall  be  presented  for  payment ;  and,  in 
default  of  such  presentation,  to  direct  any  other  mode  and  place  of  payment 
which  he  may  deem  proper ;  but,  in  all  these  regulations  and  directions,  it 
shall  be  his  duty  to  guard,  as  far  as  may  be,  against  those  drafts  being  used 
or  thrown  into  circulation  as  a  paper  currency  or  a  medium  of  exchange. 
[R.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  65. 

Sec.  3646.  [Duplicates  for  lost,  stolen,  or  destroyed  disbursing  officer's 
check,  or  postal  check  or  warrant.]  Whenever  any  original  disbursing 
officer's  check  is  lost,  stolen,  or  destroyed,  the  Secretary  of  the  Treasury 
may  authorize  the  officer  issuing  the  same,  after  the  expiration  of  six  months 
and  within  three  years  from  the  date  of  such  disbursing  officer's  check,  to 
issue  a  duplicate  thereof  upon  the  execution  of  such  bond  to  indemnify  the 
United  States  as  the  Secretary  of  the  Treasury  may  prescribe :  Provided, 
That  when  such  original  disbursing  officer's  check  does  not  exceed  in 
amount  the  sum  of  fifty  dollars  the  Secretary  of  the  Treasury  may  author- 
ize the  issuance  of  a  duplicate  at  any  time  after  the  expiration  of  thirty 
days  and  within  three  years  from  the  date  of  such  disbursing  officer's 
check :  Provided  further,  That  whenever  any  original  check  or  warrant  of 
the  Post-Office  Department  has  been  lost,  stolen,  or  destroyed  the  Post- 
master-Qeneral  may  authorize  the  issuance  of  a  duplicate  thereof,  at  any 
time  within  three  years  from  the  date  of  such  original  check  or  warrant, 
upon  the  execution  by  the  owner  thereof  of  such  bond  of  indemnity  as  the 
Postmaster-Gteneral  may  prescribe :  And  provided  further,  That  when  such 
original  check  or  warrant  does  not  exceed  in  amount  the  sum  of  fifty  dollars 
and  the  payee  or  owner  is,  at  the  date  of  the  application,  an  officer  or 
employee  in  the  service  of  the  Post-Office  Department,  whether  by  contract, 
designation,  or  appointment,  the  Postmaster-General  may,  in  lieu  of  an 
indemnity  bond,  authorize  the  issuance  of  a  duplicate  check  or  warrant 
upon  such  an  affidavit  as  he  may  prescribe,  to  be  made  before  any  post- 
master by  the  payee  or  owner  of  an  original  check  or  warrant.    [R,  8.] 

This  Bection,  originally  drawn  from  an  Act  of  Feb.  2,  1872,  ch.  12,  17  Stat.  I*.  29, 
did  not  apply  to  any  check  exceeding  in  amount  $1,000.  It  was  first  amended  by 
increasing  the  amoimt  to  $2,500  by  an  Act  of  Feb.  16,  1885,  ch.  123,  23  Stat.  L.  306. 
It  was  again  amended  by  an  Act  of  March  23,  1906,  ch.  1129,  34  Stat.  L.  84,  to  read 
as  fallows: 

"  Sec.  3646.  Whenever  any  original  check  or  warrant  is  lost,  stolen,  or  destroyed, 
the  Secretary  of  the  Treasury  may  authorize  the  officer  issuing  the  same,  after  the 
expiration  of  six  months  and  within  three  years  from  the  date  of  such  check  or 
warrant,  to  issue  a  duplicate  thereof  upon  the  execution  of  such  bond  to  indemnify 
the  United  States  as  the  Secretary  of  the  Treasury  may  prescribe:  Provided,  That 
when  such  original  check  or  warrant  does  not  exceed  in  amount  the  sum  of  fifty  dollars 
the  Secretary  of  the  Treasury  may  authorize  the  issuance  of  a  duplicate  at  any  time 
after  the  expiration  of  thirty  days  and  within  three  years  from  the  date  of  such  check 
or  warrant." 

It  was  again  amended  by  an  Act  of  June  19,  1906,  ch.  3434,  34  Stat.  L.  301.  It  was 
further  amended  by  an  Act  of  May  27,  1908,  ch.  206,  36  Stat.  L.  415. 

All  of  these  Acts  were  superseded  by  the  Act  of  Feb.  23,  1909,  ch.  174,  35  Stat  L. 
643,  which  amended  this  section  to  read  as  given  in  the  text. 

A  further  amendment  of  this  section  was  made  by  an  Act  of  March  21,  1916.  See 
Pamph.  Supp.  No.  7,  Fed.  Stat.  Ann.  p.  36,  1918  Supp.  Fed.  Stat.  Ann. 
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Sztent  of  power. — ^Tbe  power  given  to 
•a  accounting  officer  to  duplicate  lost 
checks  is  not  exclusive,  nor  does  it  affect 
the  jurisdiction  of  the  Court  of  Claims. 
Becker  ix  U.  S.,  (1891)  26  Ct  CI.  172. 

Wlien  pasrment  is  made. — Where  a  gov- 
ernment check  is  lost  or  stolen  the  Revised 
Statutes  do  not  require  that  payment 
must  be  postponed  for  three  years  or  pre- 
clude a  suit.  They  simply  authorize  dis- 
bursing officers  to  duplicate  small  diecks 


in  certain  cases.    Becker  v.  U.  8.,  (1891) 
26  Ct.  CL  172. 

Lost  or  stolen  check  or  draft. — ^Where 
a  government  check  or  draft  is  lost  or 
stolen,  the  various  statutory  provisions 
do  not  require  that  payment  must  be  post- 
poned for  three  years  to  preclude  a  suit. 
They  simply  authorize  disbursing  officers 
to  duplicate  small  checks  in  certain  cases. 
Becker  p.  U.  S.,  (1891)  26  Ct.  Gl.  172. 


Sec.  3647.  [Duplicate  checks  when  officer  who  issued  is  dead  or  no 
longer  in  service  —  duplicate  postal  checks.]  In  case  the  disbursing  officer 
or  agent  by  whom  such  lost,  destroyed,  or  stolen  original  check  was  issued 
is  dead  or  no  longer  in  the  service  of  the  United  States  it  shall  be  the  duty 
of  the  proper  accounting  officer,  under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe,  to  state  an  account  in  favor  of  the  owner  of 
such  original  check  for  the  amount  thereof  and  to  charge  such  amount  to 
the  account  of  such  ofScer  or  agent :  Provided,  That  in  case  a  check  drawn 
by  any  officer  or  agent  of  the  Post-Office  Department  is  lost,  stolen,  or 
destroyed  a  duplicate  thereof  may  be  issued  under  regulations  prescribed 
by  the  Postmaster-General,  as  set  forth  in  section  thirty-six  hundred  and 
forty-six.    [jB.  8.] 

As  originaUy  enacted  this  section  was  as  fellows: 

"  Sec.  3647.  In  case  the  disbursing  officer  or  agent  by  whom  such  lost,  destroyed,  or 
stolen  original  check  was  issued,  is  dead,  or  no  longer  in  the  service  of  the  United 
States,  it  shall  be  the  duty  of  the  proper  accounting  officer,  under  such  regulations 
as  the  Secretary  of  the  Treasury  shaU  prescribe,  to  state  an  account  in  favor  of  the 
owner  of  such  original  check  for  the  amount  thereof,  and  to  charge  such  amount  to  the 
account  of  such  (^cer  or  agent." 

Act  of  Feb.  7,  1872,  ch.  12,  17  Stat.  L.  29. 

It  was  first  amended  by  an  Act  of  May  27,  1908,  ch.  206,  35  Stat.  L.  415,  which  Act 
also  amended  the  preceding  R.  S.  sec.  3646.  These  provisions,  however,  were  superseded 
by  the  Act  of  Feb.  23,  1909,  ch.  174,  35  Stat.  L.  643,  which  amended  the  section  to  read 
fts  given  in  the  text. 


Sec.  3648.  [Advances  of  public  moneys  prohibited.]  No  advance  ot 
public  money  shall  be  made  in  any  case  whatever.  And  in  all  cases  of  con- 
tracts for  the  performance  of  any  service,  or  the  delivery  of  articles  of  any 
description,  for  the  use  of  the  United  States,  payment  shall  not  exceed  the 
value  of  the  service  rendered,  or  of  the  articles  delivered  previously  to 
such  payment.  It  shall,  however,  be  lawful,  under  the  special  direction 
of  the  President,  to  make  such  advances  to  the  disbursing  officers  of  the 
Qovemment  as  may  be  necessary  to  the  faithful  and  prompt  discharge  of 
their  respective  duties,  and  to  the  fulfillment  of  the  public  engagements. 
The  President  may  also  direct  such  advances  as  he  may  deem  necessary 
and  proper,  to  persons  in  the  military  and  naval  service  employed  on  dis- 
tant stations,  where  the  discharge  of  the  pay  and  emoluments  to  which  they 
may  be  entitled  cannot  be  regularly  effected.    [jB.  8.] 

Act  of  Jan.  31, 1823,  ch.  9,  3  Stat.  L.  723. 

Various  exceptions  have  been  made  to  the  operation  of  this  section  by  subsequent 
Acts,  which  will  be  found  under  the  particular  titles  to  which  their  provisions  relate. 

Object  of  section. — "  The  object  of  that  ally  earned  and  the  government  has  re- 
section is  not  to  preclude  a  payment  in  ceived  an  equivalent  therefor,  but  to  pre- 
any  case  where  the  money  has  been  actu-       vent  payments  being  made  to  contractors 
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in  advance  of  the  performance  of  their 
contracts,  whether  for  services  or  the  sup- 
ply of  articles  of  any  kind."  (1885)  18 
Op.  Atty.-Gen.  105. 

Complete  performance  of  contract. — 
This  statute  was  intended  to  prevent  a 
department  from  anticipating  the  per- 
formance of  an  agreement,  by  keeping  the 
payment  within  the  **  value  of  the  serv- 
ice," and  does  not  apply  when  there  is  a 
complete  performance  although  the  gov- 
ernment may.  not  have  received  any  bene- 
fit in  consequence  of  the  destruction  of 
the  subject-matter  of  the  agreement. 
McClure  i\  U.  S.,  (1884)   19  Ct.  CI.  173. 

But  in  (1894)  20  Op.  Atty.-Gen.  746, 
it  wajB  said  .that  "  the  intent  of  this  pro- 
vision is  that  the  United  States  shall  not 
pay  for  any  work  or  materials  until  it 
had  received  their  benefit.  It  matters  not 
that  the  work  for  which  pay  is  asked  has 
already  been  done." 

President's  right  to  delegate  power. — 
The  power  vested  to  make  advances  for 
the  public  service  is  one  appertaining  to 
the  office  of  President,  but  is  not  an  au- 
thority strictly  personal  and  ministerial, 
to  be  exercised  in  every  instance  only 
by  the  person  himself,  by  his  own  hand, 
and  never  in  any  respect  to  be  dielegated. 
Williams  t?.  U.  S.,  (1843)  1  How.  290,  11 
U.  S.  (L.  ed.)   135. 

Advances  by  head  of  department. —  As 
the  President  speaks  and  acts  through 
the  heads  of  departments  in  reference  to 
the  business  committed  to  them,  if  money 
is  advanced  by  the  direction  of  the  head 
of  the  proper  department,  in  the  absence 
of  evidence,  the  direction  of  the  Presi- 
dent will  be  presumed.  U.  S.  t?.  Cutter, 
(1866)  2  Curt.  617,  25  Fed.  Caa.  No. 
14.911. 

Advances  to  public  ministers. — "  I  think 
it  is  very  clear  from  the  terms  o'f  the 
Act,"  said  Attorney-General  Berrien,  con- 
struing the  prior  Act,  **  that  adfvances  to 
foreign  ministers  were  not  in  the  contem- 
plation of  the  legislature  at  the  time  of 
framing  it.  It  Ir  true  that  it  forbids  in 
general  terms  the  advance  of  public 
money  in  any  case  whatever;  but  the  sub- 
sequent specifications  of  the  Act  seem  to 
me  to  restrict  and  qualify  the  generality 
of  this  inhibition.  These  authorize  ad- 
vances under  the  direction  of  the  Presi- 
dent of  the  United  States  to  disbursing 
officers  of  the  government  when  such  ad- 
vances are  necessary  to  the  prompt  and 
faithful  discharge  of  their  public  duties; 
and  to  persons  in  tbe  military  and  naval 
service,  who  may  be  employed  on  distant 
stations,  where  the  discharge  of  the  pay 
and  emoluments  to  which  tl\|py  are  enti- 
tled cannot  be  regularly  effected.  Now, 
if  the  compensation  to  be  made  to  the 
diplomat  if  agents  of  the  government  had 
been  suppoHed*  to  be  embraced  within  the 
inhibitory   provisions   of   this   Act,   it   is 


difficult  to  conceive  that  Congress  should 
have  omitted  to  invest  the  President  with 
a  similar  discretion  in  relation  to  these 
agents.  Many  cases  will  certainly  occur 
in  which  it  will  be  more  difficult  for  the 
government  to  fulfil  its  engagements  on 
the  score  of  compensation  to  this  latter 
class  of  agents  than  any  which  can  be 
selected  among  the  other.  ...  If  the 
Act  we  have  been  considering  had  been 
deemed  applicable  to  the  foreign  inter- 
course fund,  a  corresponding  provision 
would  have  been  made,  extending  the  ex- 
ecutive discretion  to  this  class  of  cases 
also."     (1829)   2  Op.  Atty.-Gen.  204. 

**  The  President  being  intrusted  with 
the  subject  of  the  diplomatic  intercourse 
of  the  United  States  with  foreign  nations, 
may  in  his  discretion  advance  money  to 
a  minister  going  abroad  over  and  above 
his  outfit."     (1829)  2  Op.  Atty.-Gen.  204. 

"The  President  of  the  United  States 
having  the  foreign  intercourse  fund  under 
his  direction  m&y  advance  to  a  minister 
going  from  the  United  States  to  a  foreign 
country  such  part  of  his  salary  as  he  shsUl 
deem  necessary  to  the  proper  fulfilment 
of  public  engagements  in  respect  to  hiuL" 
(1823)    1  Op.  Atty.-Gen.  620. 

Expenses  incident  to  the  courts. — 
"Average  estimate^  niay  be  formed  of 
the  expenses  incident  to  the  courts,  and 
instructions  may  be  given  by  the  Presi- 
dent to  the  Secretary  of  the  Treasury  to 
make  advances  from  time  to  time,  either 
upon  the  basis  of  those  estimates  or  upon 
statements  or-  requisitions  made  by  the 
marshals  themselves,  showing  the  neces- 
sity of  advances  to  meet  the  public  serv- 
ice." Williams  t\  U.  S.,  (1843)  1  How. 
290,  11  U.  S.    (L.  ed.)    136. 

Advances  to  marshal  of  District  of 
Columbia.—"  The  President  of  the  United 
States  has  authority  to  order  advances  of 
money  to  be  made  by  the  Secretary  of  the 
Treasury  to  the  marshal  of  the  District 
of  Columbia;  and  such  advances  may  be 
presumed  to  have  been  made  under  the 
special  direction  of  the  President,  and 
the  sureties  of  the  marshal  are  liable 
therefor."  U.  S.  t\  Williams.  (1839)  5 
Cranch  C.  C.  619,  28  Fed.  Cas.  No. 
16,715,  affirmed  (1843)  1  How.  290,  11 
U.  S.  (L.  ed.)    135. 

Advances  to  contractors. — ^"It  is  the 
plain  meaning  of  this  law  that  no  money 
shall  be  advanced  to  contractors;  that  is, 
that  no  money  shall  be  paid  to  them  on 
account  of  their  contracts  before  the 
actual  performance  of  the  service  or  the 
delivery  of  the  articles  stipulated  for. 
And  this  not  only  forbids  the  contracting 
officer  of  the  government  to  pay  the 
money  in  advance  but  forbids  him  also 
to  contract  for  such  payment."  (1862) 
10  Op.  Atty.-Gen.  288. 

"  Part  payments  cannot  be  made  upon 
government  contracts   unless  the  United 
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states  tber^upon  'becomies  the  owner  of 
tlic  work  paid  for."  (1894)  20  Op.  Atty.- 
Gen.  74«. 

The  acceptance  of  drafts  by  the  Secre- 
tary of  War,  drawn  on  him  by  army  con- 
tractors before  services  crmtrncted  for 
were  received  or  supplies  to  be  furnished 
were  delivered,  constituted  mere  accommo- 
dation loans  of  the  credit  of  the  United 
States  without  authority  and  therefore 
void.  "  But  if  th^e  acceptances  can  be 
considered  a»  payments,"  said  Mr.  Justice 
Miller,  **  they  were  payments  in  advance 
of  the  service  rehdered  and  supplies  fur- 
nished —  pavments  made  before  anything 
was  due,  Xliey  are  in  that  view  not  only 
without  authority  of  law,  but  are  ex- 
pressly forbidden."  Plovd  Acceptances, 
(1868)  7  Wall.  666,  19  U.  S.  (L.  ed.) 
169. 

Payments  on  vessels  under  construction. 
— '*  Payment  in  full  for  the  vessel  in  ad- 
.vance  of  its  completion  and  acceptance  is 
forbidden  by  this  section,  and  hence  a 
modification  of  the  contract  to  this  extent 
would  be  bevond  the  power  of  the  secre- 
tary."    (1885)    18  Op.  Atty.-Gen.  101. 

The  evident  intent  of  this  section  is 
that  the  United  States  shall  not  pay  for 
any  work  or  materials  until  it  has  re- 
ceived their  benefit.  The  general  rule 
would  therefore  seem  to  be  well  recog- 
nized that,  in  the  absence  of  statutory 
prohibition,  partial  payments  may  be 
made  on  account  of  work  done  in  the 
construction  of  vessels  for  the  navy  if 
(1)  title  to  the  vessel  shall  have  passed 


to  the  United  States  at  the  time  of  luch 
payments,  or  (2)  a  lien  shall  have  been 
created  by  law  or  contract  upon  the  un- 
finished vessel  to  the  amount  of  isuoli 
partial  payments.  (1911)  29  Op.  Atty.- 
Gen.  46.  See  also  the  Res.  of  May  5, 
1894,  "No.  24,  and  the  note  thereto,  infra, 
page  913.  .; 

Bzpenses  of  detecting  counterfeiting. 
—  Tlie  President  may  allow  the  payment 
out  oi  the  judicial  fund  of  extraordinary 
expenses  incurred  by  the  United  Statf^ 
marshals,  in  executing  the  laws,  by  detect- 
ing and  'bringing  to  punishmont  persons 
engaged  in  counterfeiting  treasury  notes 
after  such  expenses  have  been  specially 
taxed  by  the  court  in  whose  district  the 
work  has  been  done,  yet  .  .  .  the 
Secretary  of  the  Interior  has  no  author- 
ity to  make  requisitions  upon  that  fund 
for  money  to  bef  advanced  to  marshals  to 
be  used  in  efforts  to  detect  counterfeiters 
of  that  kind,"  (1862)  10  Op.  Atty.-Gen. 
225. 

Liability  of  sureties. —  The  section  re- 
quiring the  especial  direction  of  the  Presir 
dent  to  authorize  the  advance  of  public 
moneys  to  disbursing  officers  is  merely 
directory  to  the  officers  of  the  government 
and  is  not  a  qualification  of  the  contract 
of  the  surety  for  such  officer;  and  the 
surety  is  liable  for  the  misappropriation 
of  public  money  by  his  principal,  though 
it  was  advanced  to  him  contrary  to  this 
Act.  U.  S.  V.  Cutter,  (1856)  2  (Jurt.  617, 
25  Fed.  Gas.  No.  14,911. 


Sec.  3649.  [Examination  of  depositaries.]  The  Secretary  of  the  Treas- 
ury is  authorized  to  cause  examinations  to  be  made  of  the  books,  accounts, 
and  money  on  hand,  of  the  several  depositaries;  and  for  that  purpose  to 
appoint  special  agents,  as  occasion  may  require,  with  such  compensation', 
not  exceeding  six  dollars  per  day  and  traveling  expenses,  as  he  may  think 
reasonable,  to  be  fixed  and  declared  at  the  time  of  each  appointment.  T^e 
agent  selected  to  make  these  examinations  shall  be  instructed  to  examine 
as  well  the  books,  accounts,  and  returns  of  the  officer,  as  the  money  oh  hand, 
and  the  manner  of  its  being  kept,  to  the  end  that  unifot;mity 'and  accuracy 
in  the  accounts,  as  well  as  safety  to  the  public  moneys,  may  be  secured 
thereby.    [B.  8.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  62. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75,  S  1,  38  Stat.  L.  835, 
made  an  appropriation,  as  did  similar  Acts  for  preceding  years,  for  "Actual  expenses 
of  examiners  detailed  to  examine  the  books,  accounts,  and  money  on  hand  of  the 
several  subtreasuries  and  depositories,  including  national  banks  acting  as  depositories  " 
under  this  section. 


Sale  of  public  lands. — "The  expenses 
incurred  in  the  examination  of  the  books, 
accounts,  etc,,  of  the  receivers  of  public 
moneys,  arising  from  the  sale  of  the  pub- 
lic lands  by  designated  agents  of  the 
Treasury    Department,    under    the    Sub- 


treasury  Law,  are  chargeable  to  the  ap- 
propriations for  special  agents  to  exam- 
ine books,  accounts,  and  money  on  hand 
in  the  several  depositories  under  that 
law."     (1851)   6  Op.  Atty.-Gen.  377. 
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Sec.  3650.  [Bzamination  of  acoonnts  of  ciutodiaiu  of  public  moneyg.] 

In  addition  to  the  examinations  provided  for  in  the  preceding  section,  it  shall 
be  the  duty  of  each  naval  oflScer  and  surveyor,  as  a  check  upon  the  assistant 
treasurers,  or  the  collector  of  the  customs,  of  their  respective  districts;  of 
each  register  of  a  land-office,  as  a  check  upon  the  receiver  of  his  land-office: 
and  of  the  director  and  superintendent  of  each  mint  and  branch-mint,  when 
separate  officers,  as  a  check  upon  the  treasurers,  respectively,  of  the  mints, 
or  the  persons  acting  as  such,  at  the  close  of  each  quarter  of  the  year,  and 
as  much  of  tener  as  they  are  directed  by  the  Secretary  of  the  Treasury  to  do 
so,  to  examine  the  books,  accounts,  returns,  and  money  on  hand,  of  the 
assistant  treasurers,  collectors,  receivers  of  land-offices,  treasurers  of  the 
Mint  and  each  branch-mint,  and  persons  acting  as  such,  and  to  make  a  full, 
accurate,  and  faithful  return  of  their  condition  to  the  Secretary  of  the 
Treasury.    [B.  S.] 

Act  of  Aug.  e,  184$,  ch.  90,  9  Stat.  L.  62. 

Sec.  3651 .  [Exchange  of  funds  restricted.]  No  exchange  of  funds  shall 
be  made  by  any  disbursing  officer  or  agent  of  the  Government,  of  any  grade 
or  denomination  whatsoever,  or  connected  with  any  branch  of  the  public 
service,  other  than  an  exchange  for  gold,  silver,  United  States  notes,  and 
national-bank  notes ;  and  every  such  disbursing  officer,  when  the  means  for 
his  disbursements  are  furnished  to  him  in  gold,  silver.  United  States  notes, 
or  national-bank  notes,  shall  make  his  payments  in  the  moneys  so  fur- 
nished ;  or  when  they  are  furnished  to  him  in  drafts,  shall  cause  those  drafts 
to  be  presented  at  their  place  of  payment,  and  properly  paid  according  to 
law,  and  shall  make  his  payments  in  the  money  so  received  for  the  drafts 
furnished,  unless,  in  either  case,  he  can  exchange  the  means  in  his  hands 
for  gold  and  silver  at  par.  And  it  shall  be  the  duty  of  the  head  of  the  proper 
Department  immediately  to  suspend  from  duty  any  disbursing  officer  or 
agent  who  violates  the  provisions  of  this  section,  and  forthwith  to  report 
the  name  of  the  officer  or  agent  to  the  President,  with  the  fact  of  the  viola- 
tion, and  all  the  circumstances  accompanying  the  same,  and  within  the 
knowledge  of  the  Secretary,  to  the  end  that  such  officer  or  agent  may  be 
promptly  removed  from  office,  or  restored  to  his  trust  and  the  performance 
of  his  duties,  as  the  President  may  de^m  just  and  proper.    [JB.  S.] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  64;  Act  of  Feb.  22,  1862,  ch.  33,  12  Stat.  L. 
345;  Act  of  July  11,  1862,  ch.  142,  12  Stat.  L.  532;  Act  of  March  3,  1863,  ch.  73,  12 
Stat.  L.  710;  Act  of  June  3,' 1864.  ch.  106,  13  Stat.  L.  106. 

*' Public  money"  defined. —  The  term 
"  public  money,"  as  used  in  the  statutes 
of  the  United  States,  ordinarily  means 
the  money  of  the  government,  received 
from  the  public  revenues,  or  intrusted  to 
its  officers  charged  with  the  duty  of  re- 
ceiving, keeping,  or  disbursing  the  same 
wherever  it  may  be.  It  does  not  include 
the  money  of  states,  counties,  cities,  and 
towns,  although  with  reference  to  those 
governments  and  municipalities  such 
funds  in  other  connections  would  be 
deemed  public  money.  Nor  does  it  include 
money  in  the  hands  of  the  marshals, 
clerks,  and  other  officers  of  court  held  by 
thorn  under  authority  of  law  to  await  the 


judgment  of  the  court  in  relation  to  the 
ownership  thereof.  Branch  t\  U.  S., 
(1876)  12  Ct.  CI.  281. 

Disbursing  officer  as  bailor. — "  The  sec- 
ond clause  .  treats  every  dis- 
bursing officer  not  as  a  debtor  of  the 
United  States,  but  as  a  bailor  of  the  funds 
of  the  United  States,  who  is  required  to 
pay  them  out  and  necessarily  to  keep 
them  in  the  precise  form  in  which  he  re- 
ceives them."  (1879)  16  Op.  Atty.-Gen. 
381. 

Exchanging  one  medium  for  another. — 
"The  first  of  these  clauses  forbids  any 
exchange  of  funds  by  disbursing  officers 
or  agents  of  the  government  other   than 
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an  exchange  of  them  for  gold,  silver, 
United  States  notes,  and  national  bank 
notes,  but  gives  no  authority  for  the  ex- 
change of  either  of  these  moneys  for  the 
others.''     (1879)  16  Op.  Atty.-Gen.  381. 

"In  view  of  the  fact  that  the  second 
clause  makes  it  the  imperative  duty  of 
every  disbursing  officer  to  make  payments 
in  the  moneys  which  he  receives,  and  that 
no  provision  is  found  permitting  him  to 
exchange  gold  and  silver  for  other 
moneys,  I  am  of  opinion,"  said  Attorney- 
General  Chas.  Devens,  '*  that  the  clause  m 
question  presents  an  obstacle  to  your  wish 


to  exchange  gold  and  silver  coin  for 
United  States  notes  through  the  deposi- 
taries of  the  United  States,  which  cannot 
be  avoided  under  the  present  legislation." 
(1879)  16  Op.  Atty.-Gen.  381. 

Exchange  of  drafts. — *'  The  third  clause 
contemplates  that  under  certain  circum- 
stances (as  where  drafts  are  furnished 
the  disbursing  officer)  he  may  exchange 
the  means  in  his  hands  for  gold  and 
silver  at  par;  but  no  authority  is  given 
to  make  any  other  exchange."  (1879)  10 
Op.  Atty.-Oen.  381. 


Sec.  3652.  [Premiiim  on  sales  of  public  moneys  to  be  accounted  for.] 

No  officer  of  the  United  States  shall,  either  directly  or  indirectly,  sell  or 
dispose  of  to  any  person,  for  a  premium,  any  Treasury  note,  draft,  warrant, 
or  other  public  security,  not  his  private  property,  or  sell  or  dispose  of  the 
avails  or  proceeds  of  such  note,  draft,  warrant,  or  security,  in  his  hands 
for  disbursement,  without  making  return  of  such  premium,  and  accounting 
therefor  by  charging  the  same  in  his  accounts  to  the  credit  of  the  United 
States;  and  any  officer  violating  this  section  shall  be  forthwith  dismissed 
from  office.    [B.  S,] 

Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  65. 

Sec.  3653.  [Expenses  of  fiscal  agents.]  The  officers,  respectively,  whose 
duty  it  is  made  by  this  Title  to  receive,  keep,  or  disburse  the  public  moneys, 
as  the  fiscal  agents  of  the  Gtovemment,  may  be  allowed  any  necessary  addi- 
tional expenses  for  clerks,  fire-proof  chests  or  vaults,  or  other  necessary 
expenses  of  safe-keeping,  transferring,  or  disbursing  the  moneys;  but  all 
such  expenses  of  every  character  shall  be  first  expressly  authorized  by  the 
Secretary  of  the  Treasury,  whose  directions  upon  all  the  above  subjects, 
by  way  of  regulation  and  otherwise,  so  far  as  authorized  by  law,  shall  be 
strictly  followed  by  all  the  officers.    [B.  8.] 

Act  of  Ang.  6,  1846,  ch.  90,  9  Stat.  L.  62. 

See  further  the  Act  of  Aug.  7,  1882,  ch.  433,  t  h  infra,  p.  912. 


Sec.  3654.  [limit  upon  extra  compensation  for  making  disburse^ 
ments.]  No  extra  compensation  exceeding  one-eighth  of  one  per  centum 
shall  in  any  case  be  allowed  or  paid  to  any  officer,  person,  or  corporation 
for  disbursing  moneys  appropriated  to  the  construction  of  any  public  build- 
ing   [R.8.] 

Act  of  March  3,  1869,  ch.  123,  15  Stat.  L.  312. 

This  section  was  to  a  large  extent  superseded  by  the  Act  of  March  3,  1875,  ch.  131, 
i  4,  infra,  p.  912,  and  the  Act  of  Aug.  7,  1882,  ch.  433,  fi  1,  infra,  p.  912. 


Construed  with  other  Acts. —  This  sec- 
tion, R.  S.  sec.  255  (see  Public  Pbofebty, 
Buildings   and    Grounds),    R.    S.    sees. 


3657,  3658,  infra,  pp.  909,  910,  the  Act 
of  March  3,  1875,  ch.  131,  I  4,  infra,  p. 
012,  and  the  Act  of  Aug.  7,  1882,  ch.  433, 


I   1,   itifra,  p.    912,    relating   to   the   ap 
poinlment  oi   disbursing   agents   for   thi 


e 


payment  of  moneys  afppropriated  for  the 
construction  of  public  buildings,  are  not 
inconsistent,  and,  except  as  one  modifies 
another,  may  all  stand  together.  (1905) 
25  Op.  Atty.-Gen.  636. 

As  a  limit  to  compensation  only. — 
"  This  Act  does  not  assume  to  fix  the  com- 
pensation   to    be    allowed    to   disbursing 


90S 


8  FED.  STAT.  ANN.  (2d  Ed.) 


agents,  but  only  to  indicate  the  limits 
beyond  which  compensation  should  not 
go."     (1889)  19  Op.  Atty.-Gen.  425. 

£ztra  compensation. — This  section  does 
not  authorize  the  payment  of  extra  com- 
.^.pensation  to  an  officer  of  the  engineer  de- 
j>artn)ent  for  disbursement  of  public 
moneys  while  superintending  public 
works.  Compensation  for  such  services  is 
forbidden  by  R.  S.  sec.  1153  (see  Wab 
Depabtmbnt  and  Military  Establish- 
.MEiNt).     (1889)   19  Op.  Atty.-Gen.  425. 

In  (1907)  26  Op.  Atty.-Gen,  108,  it  was 
suggested  that  the  authority  for  the  des- 
ignatiofn  of  a  surveyor  of  customs  to  act 
.in  that  capacity  where  there  is  no  col- 
lector would  seem  to  exist  under  R.  S. 
sees.  265  (see  Public  Property,  Build- 
ings AND  Grounds)  and  3658,  infra, p.  910, 
and  for  extra  compensation  under  the 
text  section. 

Increaised  maximum  compensation. — 
Where  at  the  time  a  person  received  his 
appointment  as  disbursing  agent  the 
maximum  compensation  allowable  by  law 
for  his  services  in  that  capacity  was  one- 
eighth  of  one  per  centum,  "his  letter  of 
appointment  must  be  deemed  to  contem- 
plate that    (viz.^   one-eighth  of   one   per 


centum)  as  the  measure  of  his  compensa- 
tion. When  afterwards  the  maximum 
was  increased,  it  was  discretionary  with 
the  secretary  to  allow  an  increase  of  com- 
pensation cither  up  to  the  new  limit  im- 
posed or  at  any  intermediate  rate.** 
(1881)    17  Op.  Atty.-Gen.  219. 

Discretion  of  secretary. — **  The  Act  of 
March  3,  1869  (sec.  3654,  R.  S.),  while 
limiting  the  compensation  to  be  allowed 
for  the  disbursement  of  money  to  an 
amount  not  exceeding  one-eighth  of  one 
per  centum,  left  it  discretionary  with  the 
secretary  to  allow  any  amount  within 
that  limit.  The  Act  of  March  3,  1875 
[infra,  p.  912]  extended,  the  limit  to 
three-eignths  of  one  per  centum.  Its 
effect  is  not  to  fix  the  amount  of  com- 
pensation to  be  allowed  for  disbursing 
moneys,  but  to  *  limit  'it.  It  enlarges 
the  discretion  of  the  secretary  by  en- 
abling him  to  allow  as  compensation  fbr 
such  services  any  amount  not  exceeding 
the  increased  per  centum  therein  desig- 
nated. He  may  under  this  Act,  as  he 
might  have  done  under  the  former  Act, 
allow  a  less  per  centum  than  that  speci- 
fied in  the  statute,  but  not  a  greater." 
(1881)    17  Op.  Atty.-Gen.  219. 


Sec.  3655.  [CompenBation  of  depositaries.]  The  depositaries  which 
have  been  or  may  be  designated  by  the  Secretary  of  the  Treasury  to  receive 
payments  and  give  receipts  or  certificates  of  deposit  for  public  money  from 
miscelianeous  sources,  other  than  the  transactions  of  the  respective  offices 
for  which  they  are  or  may  be  commissioned,  may  be  paid  in  full  compensa- 
tion for  receiving,  safely  keeping,  and  paying  out  such  public  money,  at  the 
rate  of  one-half  of  one  per  centum  for  the  first  one  hundred  thousand  dol- 
lars; one-fourth  of  one  per  centum  for  the  second  one  hundred  thousand 
dollars ;  and  one-eighth  of  one  per  centum  for  all  sums  over  two  hundred 
thousand  dollars.  Any  sum  which  may  have  been  allowed  to  such  de- 
positary for  rent  or  any  other  contingent  expenses  in  respect  to  the  cus- 
tody of  such  public  money  shall  be  deducted  from  such  compensation,  before 
any  payment  shall  be  made  therefor.    [B.  8.] 

Act  of  March  2,  1853,  ch.  89,  10  Stat.  L.  172. 


Commissions  on  transfer  deposits.— A 
designated  depositary  of  public  moneys 
is  not  entitled  to  commissions  on  transfer 
deposits.  McLean  v,  U.  S.,  (1872)  8  Ct. 
CI.  217.  See  also  Luce  l\  U.  S.,  (1874) 
10  Ct.  CI.  229. 

A  surveyor  of  customs  acting  as  desig- 
nated depositary  of  public  moneys  is  not 


entitled  to  commissions  upon  "  transfer 
deposits,"  i.  e.,  upcm  moneys  transferred 
to  him  by  other  departments  of  the  treas- 
ury as  distinguished  from  moneys  paid 
to  him  as  the  representative  of  the  treas- 
ury. Keff  V.  U.  S.,  (1872)  8  Ct  CL  233. 
See  also  Luce  v.  V.  S.,  (1874)  10  Ct  CO. 
229. 


Sec.  3656.  [Limit  upon  compensation.]  No  compensation  shall  be 
allowed  for  the  services  mentioned  in  the  preceding  section,  when  the 
emoluments  of  the  oflBce  of  which  the  designated  depositary  is  in  com- 
mission amount  to  the  maximum  compensation  fixed  by  law ;  nor  shall  the 
r mount  allowed  to  any  of  the  designated  depositaries  for  such  services, 
\>(hen  added  to  the  emoluments  of  the  office  of  which  he  is  in  commission, 
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be  more  than  sufficient  to  make  the  maximum  compensation  fixed  by  law. 

[R.  8.] 

Act  of  March  2,  1853,  ch.  89,  10  Stat.  L.  172. 

The  compensation  of  depositaries  was  further  limited  by  the  Act  of  June  20,  1874, 
ch.  328,  §  1,  infra,  p.  911. 


When  compensation  is  aUowed. — ^If  the 
depositary  receives  from,  the  office  for 
which  he  is  commissioned  its  maximum 
compensation,  he  is  to  be  allowed  nothing 
lor  his  services  as  depositary.  But  if  he 
receives  from  the  office  for  which  he  is 
commissioned  less  than  its  TPftYin^iim  com- 


pensation, he  is  to  be  allowed  for  his  serv- 
ices as  depositary  so  much  of  $1,500  as 
will  make  up  such  maximum  compensa- 
tion. McLean  v.  U.  S.,  (1872)  8  Ct. 
CI.  217.  See  also  Luce  v.  U.  S.,  (187*4) 
10  Ct.  a.  229. 


Sec.  3657.  [Collectors  to  act  as  disbursing  agents.]  The  collectors  of 
customs  in  the  several  collection-districts  are  required  to  act  as  disbursing 
agents  for  the  payment  of  all  moneys  that  are  or  may  hereafter  be  appro- 
priated for  the  construction  of  custom-houses,  court-houses,  post-offices, 
and  marine  hospitals;  with  such  compensation,  not  exceeding  one-quarter 
of  one  per  centum,  as  the  Secretary  of  the  Treasury  may  deem  equitable 
and  just.    [B.  8.] 

Act  of  June  12,  1858,  ch.  154,  11  Stat.  L.  327. 

By  article  IV  of  the  plan  for  the  reorganization  of  the  customs  service  given  in 
Customs  Duties,  vol.  2,  p.  908,  it  was  provided  thjit  "There  shall  be  one  collector 
of  customs  for  each  of  the  customs  collection  districts  above  established,  who  shall 
receive  the  compensation  hereafter  set  forth,  which  shall  constitute  all  the  compensa- 
tion and  emoluments  to  be  received  by  him,  and  which  shall  be  in  lieu  of  all  fees, 
commissions,  salaries,  or  other  emoluments  of  any  name  or  nature." 

However  by  the  Act  of  March  4,  1911,  ch.  285,  §  1,  given  in  Public  Property,  Build- 
ixos  AND  Grounds  aU  disbursements  of  money  appropriated  for  the  construction  of 
public  buildings  under  the  control  of  the  Treasury  Department  are  to  be  made  by  the 
Treasury  Department  at  Washington,  except  in  certain  specified  instances. 


Relation  to  other  statutes. — *^  The  stat- 
ute first  quoted"  (the  text  section),  said 
Attorney-General  W.  H.  H.  Miller,  "  seems 
to  make  it  obligatory  that  such  moneys 
should  be  disbursed  by  the  collector  of  the 
district  in  which  the  public  building  was 
being  erected.  Such  a  rule  would  some- 
times involve  great  inconvenience.  Ac- 
oordingly,  some  years  later,  by  section 
3658,  *§.  S.,  it  was  provided  that  in  case 
the  building  was  bemg  erected  at  a  place 
where  there  was  no  collector,  the  Secre- 
tary of  the  Treasury  might  appoint  some 
other  disbursing  agent,  no  limitation  be- 
ing made  as  to  the  person.  It  will  be 
observed  that  under  the  first  section  no 
appointment  by  the  secretary  was  neces- 
sary; the  law  fixed  upon  the  collector  as 
the  disbursing  agent,  without  any  special 
designation  by  the  secretary.  Three  years 
after  the  enactment  of  this  second  statute 
a  new  statute  was  enacted  (K.  S.  255), 
giving  to  the  Secretary  of  the  Treasury 
the  authority  to  designate  any  bonded 
officer  of  the  United  States  to  be  dis- 
bursing agent  in  such  case.  This  law  is 
general  and  without  limitation  as  to 
place.  It  applies  to  '  all  moneys  appro- 
priated for  the  construction  of  public 
buildings  authorized  by  law,  within  the 
district  of  luoh  officer.'    This  law  is  not 


incojisistent  with  either  of  the  two  pre- 
ceding provisions  in-  any  such  sense  that 
all  of  them  cannot  stand  together.  It 
modified  the  first  provision  (sec.  3657)  to 
this  extent,  that  it  is  no  longer  impera- 
tive that  the  collector  shall  be  the  dis- 
bursing agent  for  a  building,  even  at  the 
place  of  his  location."  (1889)  19  Op. 
Atty.-Gen.  393. 

See  also  the  notes  to  R.  S.  see.  365.4, 
supra,  p.  907. 

Collectors  as  disbursing  agents. — ^"In 
the  absence  of  any  special  designation 
the  collector  would  act  as  such  disbursing 
agent."     (1889)    19  Op.  Atty.-Gen.  393. 

Siiryeyoi:%  as  disbursing  agents. — Sur- 
veyors of  customs  at  ports  where  there 
are  no  collectors  are  not  to  be  considered 
as  collectors  and  therefore  within  the  pro- 
visions of  this  section.  (1907)  26  Op. 
Mty.-Gen.  108. 

Commissions  as  set-off. — "  Sums  charged 
by  a  collector  as  commissions  on  sums 
disbursed  for  the  erection  of  a  marine 
hospital  cannot,  when  they  have  not  been 
disallowed  by  the  accounting  officers  of 
the  treasury,  be  allowed  in  set-off  against: 
a  suit  by  the  United  States  against  such 
collector  for  sums  alleged  to  be  due  froT.i 
him."  U.  S.  V.  Austin,  (1864)  2  Clili. 
326,  24  Fed.  Gas.  No.  14^480. 
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Sec.  3658.  [Appointment  of  special  disbursing  agents,  where  no  col- 
leotor  is  authorized.]  Where  there  is  no  collector  at  the  place  of  location 
of  any  public  work  specified  in  the  preceding  section,  the  Secretary  of  the 
Treasury  may  appoint  a  disbursing  agent  for  the  payment  of  all  moneys 
appropriated  for  the  construction  of  any  such  public  work,  with  such  com- 
pensation as  he  may  deem  equitable  and  just.    [B.  8.] 

Act  of  July  28,  1866,  ch.  302,  14  Stat.  L.  341. 

See  the  note  to  the  preceding  R.  S.  sec.  3658. 

Hie  appointment  of  a  disbursing  officer  for  the  payment  of  aU  moneys  "  appropriated 
for  the  construction  of  public  buildings  authorized  by  law  within  the  district  of  Buch 
officer  "  was  authorized  by  R.  S.  sec.  265,  given  in  Fttblio  Pbopertt,  Buildikgs  and 
Grounds. 

Postmasters  were  authorized  to  act  as  disbursing  officers  in  certain  instances  by  the 
Act  of  May  4,  1882,  ch.  116,  and  thcr  Act  of  July  5,  1884,  ch.  234,  i  1,  given  in  Postal 
Service. 

CoUectors  of  internal  revenue  are  to  be  disbursing  officers  in  certain  instances  by  the 
provisions  of  R  S.  sec.  3144,  given  in  Intebnal  Revenue,  vol.  3,  p.  981. 


Constrnction. —  The  words  "the  place 
of  location  of  any  public  work  "  as  used 
in  this  section  mean  some  place,  city  or 
town  within  a  collection  district  and  not 
the  whole  district.  (1905)  25  Op.  Atty.- 
Gen.  536. 

The  various  other  provisions  relating 
to  the  appointment  of  disbursing  agents 
for  the  payment  of  moneys  appropriated 
for  the  construction  of  public  buildings 
(see  the  note  to  R.  S.  sec.  3654,  supra,  p. 
907)  are  not  inconsistent  with  this  sec- 
tion, and,  except  as  one  modifies  the 
other,  may  all  stand  together.  (1905)  25 
Op.  Atty.-6en.  536. 

Authority  of  Secretary  of  Treasury. — 
The  Secretary  of  the  Treasury  is  given 
authority  by  this  section  to  appoint 
agents  for  the  disbursement  of  moneys 
appropriated  for  the  construction  of  pub- 
Uc  buildings  where  there  is  no  coUector 
of  customs  at  the  place  of  the  location  of 
such  buildings.  (1905)  25  Op.  Atty.- 
Gen.  536. 

Who  may  be  appointed. — '*  It  is  compe- 
tent for  the  secretary  to  designate  the 
collector  or  any  other  bonded  officer  to 
act  as  such  disbursing  agent  in  any  case." 
(1889)    19  Op.  Atty.-Gen.  393. 

The  existence  of  a  coUector  of  customs, 
under  R.  S.  sec.  2550  (noted  as  super- 
seded in  Customs  Duties,  vol.*  2,  p.  945), 
for  the  Georgetown  district,  which  is  de- 
fined in  that  section  as  comprising  "  aU 
the  waters   and   shores  of   the   Potomac 


river  within  the  state  of  Maryland  and 
the  District  of  Columbia,  from  Pomonkey 
creek  to  the  head  of  the  navigable  waters 
of  that  river,"  precludes  the  Secretary 
of  the  Treasury  from  appointing,  with  a 
right  to  compensation,  a  disbursing  agent 
for  the  funds  appropriated  for  a  post 
office  at  Washington,  under  the  text  sec- 
tion 3658,  which  authorizes  such  appoint- 
ments only  where  there  is  no  collector  at 
the  place  of  location  of  the  public  work. 
Bartlett  tx  U.  S.,  (1905)  197  U.  S.  230, 
25  S.  Ct.  433,  49  U.  S.  (L.  ed.)  736.  But 
in  (1905)  25  Op.  Atty.-Gcn.  536,  it  was 
said  that  the  doctrine  announced  by  this 
decision  should  not  be  extended  beyond 
the  particular  facts  of  the  case. 

Appointment  of  person  not  under  bond. 
—  Where  one  not  holding  any  office  under 
the  United  States  requiring  him  to  give 
bond  was  appointed  an  agent  to  disburse 
funds  appropriated!  to  build  the  custom 
house  and  postoffice  building  in  the  city 
of  Philadelphia,  it  was  held  that  in  view 
of  the  provisions  of  the  preceding  R.  S. 
sees.  3657  and  3658,  and  R.  S.  sec  255 
(see  Public  Pbopesit,  Buiu>n«6S  and 
6BOUin>s),  the  appointment  was  im- 
providently  made;  that  he  was  not  law- 
fully empowered  to  receive  or  disburse 
the  public  fimds  placed  in  his  hands,  and 
that  under  existing  legislation  he  is  not 
entitled  to  any  compensation  for  his  serv- 
ices  as  such  disbursing  agent.  (1881)  17 
Op.  Atty.-Gen.  124. 


Sec.  3659.  [InveBtment  of  trust  funds.]  All  funds  held  in  trust  by  1}ie 
United  States,  and  the  annual  interest  accruing  thereon,  when  not  otherwise 
required  by  treaty,  shall  be  invested  in  stocks  of  the  United  States,  bearing 
a  rate  of  interest  not  less  than  five  per  centum  per  annum.    [R.  S.] 

Act  of  Sept.  11,  1841,  ch.  25,  5  Stat.  L.  465. 

Provisions  for  the  disposition  of  funds  received  from  foreign  governments  in  trust 
for  citizens  of  the  United  States,  were  made  by  the  Act  of  Feb.  27,  1896,  ch.  34,  |  1| 
given  in  Claims,  vol,  2,  p.  226. 
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What  trusts  included. —  The  require- 
ments of  this  statute  relate  only  to  a  class 
of  trusts  which  cannot  be  interfered  with 
or  disposed  of  by  the  executive  power 
without  further  l^islation.  U.  S.  f?. 
Bayard,  (1885)  4  Mackey  (D.  C.)   310. 

Custody  of  securities. —  Under  this  sec- 
tion trust  moneys  must  be  invested  by 
the  Secretary  of  the  Treasury,  and  in  all 
cases  under  the  statute  the  securities 
therefor  are  to  be  retained  by  the  Secre- 
taiy,  as  he  is  to  reinvest  we  interest. 


They  cannot  be  sold  and  proceeds  paid  out 
without  further  authority  of  law.  U.  S. 
V.  Bayard,  (1885)  4  Mackey  (D.  C.)  310. 
Proceeds  of  Indian  lands. — '*  In  making 
the  investment  of  the  proceeds  of  the  sale 
of  Indian  lands  (which  sales  were  pro- 
vided for  by  treaty  stipulations)  the 
President  was  required  to  make  all  such 
investments  in  United  States  stocks  bear> 
ing  interest  at  not  less  than  five  per  cent, 
per  axmum."  (1878)  16  Op.  Atty.-Gen. 
31.    See  also  (1857)  9  Op.  Atty.-Gen.  44. 


[Sbo.  1.]  [Limit  npon  compeiunitioii  of  certain  designated  deposi- 
tarieB.]  •  •  •  For  compensation  to  designated  depositaries  at  Buffalo, 
New  York ;  Louisyille»  Kentucky ;  and  Pittsburgh,  Pennsylvania,  for  receiv- 
ing, safely  keeping,  and  paying  out  public  money,  •  •  •  Provided, 
That  no  compensation  shall  be  allowed  for  the  above  services  when  the 
emoluments  of  the  office  of  which  said  desigiiated  depositary  is  in  commis- 
sion amounts  to  the  maximum  compensation  fixed  by  law;  nor  shall  the 
amount  allowed  to  any  of  said  designated  depositaries  for  such  services, 
when  added  to  the  emoluments  of  the  office  of  which  he  is  in  commission,  be 
more  than  sufficient  to  make  the  maximum  compensation  fixed  by  law :  And 
provided  further,  That  the  whole  allowance  to  any  designated  depositary 
for  such  service  shall  not  exceed  one  thousand  five  hundred  dollars  per 
annum.    [18  Stat  L.  96.] 

This  is  frcMu  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  20, 
1874,  ch.  328.  This  limiUtion  is  repeated  in  the  Act  of  March  3,  1875,  ch.  129,  18 
Stat.  L.  356. 

The  discontinuance  of  the  depositories  at  Buffalo,  Santa  F69  and  Pittsburgh  was 
directed  by  Act  of  Aug.  15,  1876,  ch.  287,  i  1,  infra,  p.  912. 

See  R.  S.  sec.  3656  and  the  note  thereto,  supra,  p.  90S. 


[Honeys  appropriated  for  charitable  purposes,  to  whose  credit  to  b6 
placed;  to  be  paid  only  on  checks,  etc.]  *  *  *  All  moneys  hereafter 
appropriated  for  the  aid,  use,  support,  or  benefit  of  any  charitable,  indus- 
trial, or  other  association,  institution,  or  corporation,  shall  be  placed  to  the 
credit  of  the  proper  fiscal  o£Scer  of  such  association,  institution,  or  corpo- 
ration, by  warrant  of  the  Secretary  of  the  Treasury,  on  the  books  of  the 
Treasurer  of  the  United  States,  or  of  an  assistant  treasurer  or  designated 
depositary  of  the  United  States  other  than  a  national  bank,  and  shall  be 
paid  out  only  on  the  checks  of  such  fiscal  officer,  drawn  payable  to  the  order 
of  the  person  to  whom  payment  is  to  be  made,  for  services,  materials,  or 
any  other  purpose,  and  stating  in  writing  thereon  the  specific  object  or 
purpose  to  which  the  avails  thereof  are  to  be  applied :  Provided,  That  when 
payments  are  to  be  made  under  twenty  dollars,  such  fiscal  officer  may  check 
in  his  own  name,  but  shall  state  in  writing  on  the  check  that  the  avails 
thereof  are  to  be  applied  to  the  payment  of  small  claims,  and  shall  furnish, 
to  the  Treasurer,  assistant  treasurer,  or  designated  depositary  on  whom  the 
check  is  drawn,  a  certified  list  of  suob  claims,  which  list  shall  set  lorth  the 
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amount  and  nature  of  each  claim  and  the  name  of  each  claimant.    [18  Stat, 
L,  216.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1&74,  ch.  455,  and 
follows  appropriations  for  various  charities. 


Sec.  4.  [Oompensation  for  disbursements  for  public  biiildiiigs.]    •  •  • 

That  the  provisions  contained  in  the  act  approved  March  third,  eighteen 
hundred  and  sixty-nine,  entitled  **  An  act  making  appropriations  to  supply 
deficiencies  in  the  appropriations  for  the  service  of  the  Government  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  sixty-nine,  and  for 
other  purposes, ' '  limiting  the  compensation  to  be  allowed  for  the  disburse- 
ment of  moneys  appropriated  for  the  construction  of  any  public  building 
was  intended  and  shall  be  deemed  and  held  to  limit  the  compensation  to  be 
allowed  to  any  disbursing  officer  who  disburses  moneys  appropriated  for 
and  expended  in  the  construction  of  any  public  building  as  aforesaid  to 
three-eighths  of  one  per  centum  for  said  services.    [18  Stat.  L.  415.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1875,  ch.  131.  The 
provisions  of  the  Act  of  March  3,  1860,  ch.  123,  15  Stat.  L.  312,  here  referred  to,  were 
incorporated  into  Revised  Statutes  as  section  3654,  supra,  p.  907. 

Doth  said  section  and  the  provisions  of  the  text  were  to  a  large  extent  superseded 
by  the  Act  of  Aug.  7,  1882,  ch.  433,  §  1,  infra,  this  page. 

See  the  notes  to  R.  S.  sec.  3654,  ^wora,  p.  907^ 


[Seo.  1.]   [Assistant  treasurer  at  Charleston  abolished — depositories 

abolished.]     *    *    *    And  so  much  of  section  thirty-five  hundred  and 

ninety-five  of  the  Revised  Statutes  as  provides  for  the  appointment  of  an 

assistant  treasurer  of  the  United  States  at  Charleston  is  hereby  repealed 

from  and  after  September,  thirtieth,  eighteen  hundred  and  seventy-six ;  and 

the  secretary  of  the  Treasury  is  directed  to  discontinue,  from  said  date,  the 

depositories  at  Buffalo,  New  York  Santa  Pe,  New  Mexico,  and  Pittsburgh, 

Pennsylvania.    [19  Stat,  L.  155.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  15* 
1876,  ch.  287. 
.    R.  S.  sec.  3595,  in  part  repealed  by  the  text,  is  given  supra,  p.  875. 


t; 


'1 


[Sec.  1.]  [Compensation  for  disbursements  for  public  buildings  and 

grounds  outside  Washington^  D.  0.]    •    *    •    Any  disbursing  agent  who 

lias  been  or  may  be  appointed  to  disburse  any  appropriation  for  any  United 

States  court-house  and  post-office,  or  other  building  or  grounds,  not  located 

within  the  city  of  Washington,  shall  be  entitled  to  the  compensation  allowed 

by  law  to  collectors  of  customs  for  such  amounts  as  have  been  or  may  be 

disbursed.    [22  Stat.  L  306.] 

The  provisions  of  this  and  the  following  paragraph  of  the  text  are  from  the  Sundry 
Civil  Appropriation  Act  of  Aug.  7,  1882,  ch.  433. 

.    See  R.  S.  sec.  3654,  supra,  p.  907,  and  the  Act  of  March  3,  1875,  ch.  131,  fi  4,  supra, 
this  page,  both  of  which  were  in  part  superseded  by  the  text,  and  the  notes  thereto. 

Extent  of  Act. —  This  provision  prob-  tions  authorized  by  the  Act  itself,  and 
ably  was  not  intended  as  general  legisla-  '  certainly  was  not  intended  to  be  ao  far 
tion  or.t<>  extend  beyond  the  appropria-,      i:etroactive  as  to, fl^  the  compensation  of 
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former    disbursing    officers    in    all    past  Officen   included. —  This   Act   does   not 

transactions   of  the  government.     Merri-  extend  to  one  of  the  disbursing  clerks  in 

wether  p.  U.  S.,  (1887)  22  Ct.  CI.  332.  the  office  of  the  Secretary  of  the  Treasury. 

See  the  notes  to  R.  6.  sec  3654,  supra,  Bartlett  i^.  U.  S.,  (1890)  25  Ct.  CI.  389. 
p.  9u7. 

[EzpenseB  of  fiscal  agents  —  appropriation,  how  expended.]    •    *    • 

For  contingent  expenses  under  the  requirements  of  section  thirty-six  hun- 
dred and  fifty-three  of  the  Revised  Statutes  of  the  United  States,  for  the 
collection,  safe-keeping,  transfer,  and  disbursement  of  the  public  money, 
and  for  transportation  of  notes,  bonds,  and  other  securities  of  the  United 
States,  *  •  *  And  hereafter  no  part  of  the  money  appropriated  for 
the  purposes  mentioned  in  this  paragraph  shall  be  expended  for  clerical 
services  or  payment  of  employees  of  any  nature  or  grade.    [22  Stat  L.  312,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

R.  S.  sec.  3653,  mentioned  in  the  text,  is  given  swprtiy  p.  907. 

The  first  part  of  this  paragraph  is  repeated  in  the  various  appropriation  Acts  from 
year  to  year,  the  Act  of  March  3,  1^15,  ch.  75,  S  1,  38  Stat.  L.  835,  providing  as  follows; 

''Contingent  expenses,  Independent  Treasury:  For  contingent  expenses  under  the 
requirements  of  section  thirty-six  hundred  and  fifty- three  of  the  Kevised  Statutes, 
collection,  safe-keeping,  transfer,  and  disbursement  of  the  pul>lic  money,  transportation 
of  notes,  bonds,  and  other  securities  of  the  United  States,  salaries  of  special  agents, 
actual  expenses  of  examiners  detailed  to  examine  the  bo<^s,  accounts,  and  money  on 
hand  at  the  several  subtreasuries  and  depositories,  including  national  banks  acting  as 
depositories  under  the  requirements  of  section  thirty-six  hundred  and  forty-nine  of  the 
Revised  Statutes,  also  including  examinations  of  cash  accounts  at  mints." 


[Receipts  from  private  dispatches  over  Govermnent  telegraph  lines.] 
•  •  •  That  on  and  after  the  first  day  of  July,  eighteen  hundred  and 
eighty-three,  all  moneys  received  for  the  transmission  of  private  dispatches 
over  any  and  all  telegraph  lines  owned  or  operated  by  the  United  States, 
shall  be  paid  into  the  Treasury  of  the  United  States,  as  required  by  section 
thirty-six  hundred  and  seventeen  of  the  Revised  Statutes;  and  all  acts  or 
parts  of  acts  inconsistent  herewith  are  hereby  repealed.    [22  Stat.  L.  616.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 
R.  S.  sec.  3617,  mentioned  in  the  text,  is  given  supra,  p.  883. 


Sec.  4.  [Accounts  of  disbursing  officers.]  That  hereafter  all  disbursing 
oiBcers  of  the  United  States  shall  render  their  accounts  quarterly ;  and  the 
Secretary  of  the  Senate  shall  render  his  accounts  as  heretofore ;  but  the  Sec- 
retary of  the  Treasury  may  direct  any  or  all  such  accounts  to  be  rendered 
more  frequently  when  in  his  judgment  the  public  interests  may  require. 
[26  Stat  L.  413.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  30,  1890,  ch.  837. 
General  provisions  relating  to  accounts  were  made  by  R.  S.  sec.  3622,  supra,  p.  8S8. 


Joint  Resolution  Providing  for  partial  payments  for  work,  and  so  forth, 
for  vessels  constructed  under  the  direction  of  the  Secretary  of  the 
Treasury. 

[Res.  of  May  5,  1894,  No.  24,  28  Stat  L.  582.] 

[Partial  payments  on  contracts  for  construction  of  vessels  for  Treasury. 

Dq^artment  —  lien.]  That  the  Secretary  of  the  Treasury  be,  and  he  hereby 
8  F,  S.  A.—  30 
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is,  authorized  to  make  partial  payments,  from  time  to  time,  upon  existing 
contracts  and  all  contracts  hereafter  made  for  the  construction  of  vessels  for 
the  Treasury  Department,  but  not  in  excess  of  seventy-five  per  cent  of  the 
amount  of  the  value  of  the  work  already  done;  and  that  the  contracts  here- 
after made  shall  provide  for  a  lien  upon  such  vessels  for  all  a.dyances  so 
made :  Provided,  That  nothing  in  this  Joint  Resolution  shall  be  construed 
to  hereafter  authorize  any  partial  payments,  except  on  contracts  stipulating 
for  the  same  and  then  only  in  accordance  with  such  contract  stipulation. 
[28  Stat.  L.  582.] 

Lien. —  This   resoiution   "  if  it  be  con-  States  a  statutory  iien  superior  to  that 

ceded  to  have  the  effect  of  an  Act  of  Con-  given  to  contractors  for  labor  and  mate- 

gress,"   does   not   undertake   to   create   a  rial   under   a   state   lien   law.     U.   S.   r. 

statutory  lien  but  directs  how  contracts  Ansonia  Brass,  etc.,  Co.,  (1910)  218  U.  S. 

thereafter  made  shall  provide  with  refer-  452,  31  S.  Ct  49,  54  U.  S.  (L.  ed.)  1107, 

ence  to  liens  in  process  of  construction.  modifying  judgment;   Hakes   r.   Wm.  R. 

As  to  future  contracts  it  is  directed  that  Trigg  Co.,  (1969)    110  Va.  165,  65  S.  E. 

they   ahall   provide   lor   liens   on   vessels  538. 
for  advances,  and  does  not  give  the  United 


[Expenses  of  sale  of  condemned  property^  ete.,  to  be  paid  ttom 
proceeds.]  •  •  •  Treasury  Department.  That  from  the  proceeds  of 
sales  of  old  material,  condemned  stores,  supplies,  or  other  public  property  of 
any  kind,  before  being  deposited  into  the  Treasury,  either  as  miscellaneous 
receipts  on  account  of  **  proceeds  of  Government  property  "  or  to  the 
credit  of  the  appropriations  to  which  such  proceeds  are  by  law  authorized  to 
be  made,  there  may  be  paid  the  expenses  of  such  sales,  as  approved  by  the 
accounting  officers  of  the  Treasury,  so  as  to  require  only  the  net  proceeds  of 
such  sales  to  be  deposited  into  the  Treasury,  either  as  miscellaneous  receipts 
or  to  the  credit  of  such  appropriations,  as  the  case  may  be.  [29  Stat.  L. 
268.] 

This  is  from  the  D^eflciencies  Appropriation  Act  of  June  8,  1896,  ch.  373. 


An  Act  To  provide  better  facilities  for  the  safe-keeping  and 

of  public  moneys  in  the  Philippine  Islands  and  in  the  islands  of  Cuba 
and  Porto  Rico. 

[Act  of  June  6, 1900,  ch.  797,  31  Stat.  L.  658.] 

m 

[Depesitories  in  Cuba,  Porto  Rico  and  Philippine  Islaiids]    That  the 

Secretary  of  the  Treasury  is  hereby  authorized  to  designate  one  or  more 

banks  or  bankers  in  the  Philippine  Islands  and  in  the  islands  of  Cuba  and 

Porto  Rico  in  which  public  moneys  may  be  deposited :  Provided,  That  the 

banks  or  bankers  thus  designated  shall  give  satisfactory  security  for  the 

safe-keeping  and  prompt  payment  of  the  public  moneys  so  deposited  by 

depositing  in  the  Treasury,  United  States  bonds  to  an  amount  not  less  than 

the  aggregate  sum  at  any  time  on  deposit  with  such  banks  or  bankers :  And 

provided  further,  That  this  act  shall  apply  to  Cuba  only  while  occupied  by 

the  United  States.     [31  Stat.  L.  658.] 

In  so  far  as  this  Act  relates  to  the  Philippine  Islands  it  may  be  regarded  as  super- 
seded by  the  Act  of  July  1,  1902,  ch.  1369,  |  85,  given  in  P&iUFPiirs  Islands, 
VqL  7,  p.  1150. 
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[Sbo.  1.]  [SnbscriptioiiB  for  pnbUcatioiifl  for  inunigration  service.] 
*  •  •  That  the  annual  subscriptions  for  publications  for  use  in  the 
immigration  service  at  large  may  be  paid  in  advance.    [33  Stat.  L,  1182,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1905,  ch.  1483. 


Sec.  5.  [Proceeds  of  public  property — statements  made  annually  to 
OongresB.]  Hereafter  the  Secretary  of  the  Treasury  shall  require,  and 
it  shall  be  the  duty  of  the  head  of  each  Executive  Department  or  other 
Qovemment  establishment  to  furnish  him,  within  thirty  days  after  the 
close  of  each  fiscal  year,  a  statement  of  all  money  arising  from  proceeds 
of  public  property  of  any  kind  or  from  any  source  other  than  the  postal 
service,  received  by  said  head  of  Department  or  other  Government  estab- 
lishment during  the  previous  fiscal  year  for  or  on  account  of  the  public 
service,  or  in  any  other  manner  in  the  discharge  of  his  official  duties  other 
than  as  salary  or  compensation,  which  was  not  paid  into  the  General  Treas- 
ury of  the  United  States,  together  with  a  detailed  account  of  all  payments, 
if  any,  made  from  such  funds  during  such  year.  All  such  statements, 
together  with  a  similar  statement  applying  to  the  Treasury  Department, 
shall  be  transmitted  by  the  Secretary  of  the  Treasury  to  Congress  at  the 
beginning  of  each  regular  session.    [34  Stat.  L.  763.] 

The  above  section  5  ifl  from  the  Sundry  Civil  Appropriation  Act  of  June  30,  190e, 
ch.  3914. 

By  a  provi«<»i  of  the  Anny  Appropriation  Act  of  Aug.  24,  1912,  ch.  391,  fi  1,  37 
Stat.  L.  579,  the  provisions  of  the  text  are  not  to  be  construed  to  apply  to  the  sub- 
■istence  department  of  the  army.    See  Was  Dkfabtmbnt  and  Militabt  Estabusbment. 

Application.— This  Act  applies  to  salea,      3S1S,    supra,    p.    SSi.      (189^)     26    Op. 
and  purehasea  from  the  proceeds  of  sales,       Atty.-Qen.  38. 
of  commissary   stores   under   R.   6.   sec. 


Sec.  8.  [Disbursing  officers  —  substitutes  authorised  in  case  of  illness, 
etc.]  In  case  of  the  sickness  or  unavoidable  absence  of  any  disbursing 
clerk  or  disbursing  agent  of  any  executive  department,  independent  bureau, 
or  office,  in  Washington,  District  of  Columbia,  he  may,  with  the  approval  of 
the  head  of  the  department,  independent  bureau,  or  office,  in  which  said  dis- 
bursing clerk  or  agent  is  employed,  authorize  the  clerk  of  highest  grade 
employed  therein  to  act  in  his  place,  and  to  discharge  all  the  duties  by 
law  or  regulations  of  such  disbursing  clerk  or  agent.  The  official  bond 
given  by  the  principal  of  the  office  shall  be  held  to  cover  and  apply  to  the 
acts  of  the  person  appointed  to  act  in  his  place  in  such  cases.  Such  acting 
officer  shall,  moreover,  for  the  time  being,  be  subject  to  all  the  liabilities 
and  penalties  prescribed  by  law  for  the  official  misconduct  in  like  cases,  of 
the  disbursing  clerk  or  disbursing  agent,  respectively,  for  whom  he  acts, 
and  such  acting  officer  shall  be  required  by  the  head  of  the  department, 
independent  bureau,  or  office,  to  give  bond  to  and  in  sUch  sum  as  the  dis- 
bursing clerk  or  disbursing  agent  may  require.    [35  Stat,  L.  1027,] 

This  and  section  9  followinff  are  from  the  Sundry  CivU  Appropriation  Act  of  March  4, 
190e,  oh.290. 
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Sec.  9.  [Commissions,  etc.,  unauthorized  by  law  —  oompensation,  etc., 
of,  forbidden.]  That  hereafter  no  part  of  the  public  moneys,  or  of  any 
appropriation  heretofore  or  hereafter  made  by  Congress,  shall  be  used  for 
the  payment  of  compensation  or  expenses  of  any  commission,  council,  board, 
or  other  similar  body,  or  any  members  thereof,  or  for  expenses  in  connec- 
tion with  any  work  or  the  results  of  any  work  or  action  of  any  commission, 
council,  board,  or  other  similar  body,  unless  the  creation  of  the  same  shall 
be  or  shall  have  been  authorized  by  law;  nor  shall  there  be  employed  by 
detail,  hereafter  or  heretofore  made,  or  otherwise  personal  services  from 
any  executive  department  or  other  government  establishment  in  connection 
with  any  such  commission,  council,  board,  or  other  similar  body.  [35  Stat 
L.  1027,] 

See  the  note  to  the  preceding  section  8  of  this  Act. 


Construction  and  operation. —  The  com- 
missions or  boards  referred  to  in  this  sec- 
tion are  those  which  are  constituted  with- 
out authority  of  law.  (1909)  27  Op. 
Atty.-Gen.  300;  (1909)  27  Op.  Atty.-Gen- 
406. 

This  section  has  no  application  to  the 
Board  on  Life-Saving  Appliances  and  con- 
sequently does  not  require  the  abolish- 
ment of  that  board  or  prevent  the  pay- 
ment of  the  expenses  of  its  members. 
(1909)    27  Op.  Atty.-Gen.  406. 

It  was  not  the  intent  of  Congress  that 
the  creation  of  the  commissions,  etc., 
mentioned  in  this  section  should  be  spe- 
cifically authorized  by  a  law  of  the 
United  States,  but  that  it  would  be  suffi- 
cient if  their  appointment  were  author- 
ized in  a  general  way  by  law.  (1900) 
27  Op.  Atty.-Gen.  432. 

The  prohibition  in  this  section  cannot 
prevent  the  reference  by  the  President  as 
the  heads  of  the  several  executive  depart- 
ments to  employees  of  such  departments 
of  questions  which  relate  to  matters 
properly  within  their  employment,  and  in 
considering  such  questions  they  may  meet 


and  aet  aa  a  ccnmnittee.     (1909)   27  Op. 
Atty.-Gen.  308. 

This  section  does  not  operate  to  either 
repeal  any  portion  of  R.  S.  sec.  1158 
(see  Wab  Department  and  Militaky 
Establishment),  or  to  revoke  the  im- 
plied power  there  given  to  the  President, 
to  order  army  engineers  to  any  duty,  noi 
does  it  curtail  his  power  under  that  sec- 
tion, or  otherwise,  to  assign  such  engi- 
neers to  any  duty.  (1910)  28  Op.  Atty.- 
Gen.  270. 

This  section  does  not  repeal  the  pro- 
visions of  the  Appropriation  Act  of  that 
date  authorizing  the  Secretary  of  Agri- 
culture to  employ  "  such  assistants, 
clerks  and  other  persons  as  he  may  con- 
sider necessary  "  to  enable  him  to  carry 
into  effect  the  provisions  of  the  Food  and 
Drug  Act,  nor  interfere  with  his  sub- 
mitting to  a  number  of  persons  pursuant 
to  that  Act,  for  their  consideration' 
jointly  as  a  committee  or  board  and  re- 
port to  him  for  his  information,  any 
question  upon  which  he  is  by  law  required 
to  take  action  arising  under  that  Act 
(1909)   27  Op.  Atty.-Gen.  300. 


[Subscriptions  for  publication  for  Engineer  School.]  En^neer  School, 
Washington,  District  of  Columbia :  •  *  •  That  hereafter  section  thirty- 
six  hundred  and  forty-eight,  Eevised  Statutes,  shall  not  apply  to  subscrip- 
tions for  foreign  and  professional  newspapers  and  periodicals  to  be  paid 
for  from  this  appropriation.     [38  Stat,  L,  369.] 

This  is  from  the  Army  Appropriation  Act  of  April  23,  1914,  ch.  72. 
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I.   OATH  OF  OFFICE 

Sec.  1757.  [Oath  for  certam  parsona.]  Whenever  any  person  who  is 
not  rendered  ineligible  to  office  by  the  provisions  of  the  fourteenth  amend- 
ment to  the  Constitution  is  elected  or  appointed  to  any  office  of  honor  or 
trust  under  the  Qovernment  of  the  United  States,  and  is  not  able,  on  account 
of  his  participation  in  the  late  rebellion,  to  take  the  oath  prescribed  in 
the  preceding  section,  he  shall,  before  entering  upon  the  duties  of  his  office, 
take  and  subscribe  in  lieu  of  that  oath  the  following  oath:  **  I,  A  B,  do 
solemnly  swear  (or  affirm)  that  I  will  support  and  defend  the  Constitution 
of  the  United  States  against  all  enemies,  foreign  and  domestic;  that  I  will 
bear  true  faith  and  allegiance  to  the  same ;  and  I  take  this  obligation  freely, 
without  any  mental  reservation  or  purpose  of  evasion ;  and  that  I  will  well 
and  faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to 
enter.    So  help  me  God.**    [R.  S.] 

Act  of  July  11,  1868,  ch,  139.  15  Stat.  L.  85  j  Act  of  Feb.  15,  1871,  ch.  53,  16  Stat.  L. 
412. 

The  Act  of  July  11,  1868,  ch.  139,  which  was  incorporated  in  this  section,  has  been 
caUed  the  "  Oath  of  Office  Act." 
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By  the  Act  of  June  6,  1898,  ch.  389,  infra,  d.  923,  the  disability  imposed  by  tiie 
Fourteenth  Amendment  to  the  Con8tituti9n,  to  wnich  reference  is  made  in  the  text,  was 
removed. 

Further  provisions  as  to  who  should  take  the  oath  of  office  were  made  by  the  Act 
of  May  13,  1884,  ch.  46,  §  2,  infra,  p.  922. 


Purpose  qf  oath. — "  This  oath  is  wisely 
framed  for  the  purpose  of  upholding  the 
paramount  authority  of  the  national  gov- 
ernment, and  recognizes  allegiance  to  the 
United  States  as  the  highest  political 
duty.  It  emphatically  repels  the  deadly 
heresy  of  a  pararaoimt  state  allegiance." 
Charge  to  Grand  Jury,  (1861)  2  Sprague 
285,  30  Fed.  Cas.  No.  18,277. 

Before  authorized  officer. —  The  Act  re- 
quiring an  oath  is  not  complied  with  \m- 
Icss  the  oath  is  taken  before  an  officer 
authorized  by  the  laws  of  the  United 
States  to  administer  oaths.  A  foreign 
consul  residing  in  Mexico  has  no  such  au- 
thority. Otterbourg  v,  U.  S.,  (1869)  6 
Ct.  01.  430. 

Persons  required  to  take  oath  —  Clerks. 
— "  Clerks  in  the  executive  departments 
are  officers,  and  required  to  take  the  oath 
prescribed."  (1868)  12  Op.  Atty.-Gen. 
521. 

The  statute  requiring  every  person 
elected  or  appointed  to  any  office,  whether 
of  honor  or  profit,  to  take  a  prescribed 
oath,  does  not  extend  to  the  clerk  of  a 
supervisor  of  internal  revenue.  He  is  not 
an  officer.  Hedrick  v.  U.  S.,  (1880)  16 
Ct.  CI.  88. 

Consular  agents. —  Consular  agents  are 
not  regarded  as  officers  within  the  mean- 
ing of  this  section,  and  are  not  required 
to  take  the  oath  of  office  and  give  a  bond, 
but  are  accountable  to  the  consul  under 
whom  they  act.  Sampson  r.  U.  S.,  (1895) 
30  Ct.  CI.  365. 

Disbursing  agent. —  A  disbursing  agent 
appointed  under  R.  S.  sec.  3658  (see 
Public  Moneys,  ante,  p.  910)  is  a  public 
officer  and  must  take  the  prescribed 
oath.  Bartlett  v.  U.  S.,  (1904)  39  Ct. 
CI.  338,  affirmed  (1905)  197  U.  S.  230, 
26  S.  Ct.  433,  49  U.  S.  (L.  ed.)  735. 

To  foreign  subjects. —  However  broad 
the  language  of  any  general  statute  re- 
quiring an  oath  of  allegiance  as  a  quali- 
fication  for  office,  it  can  have  no  applies^ 
tion  to  foreign  subjects  appointed  to  office 
abroad.     (1902)  23  Op.  Atty.-Gen.  608. 

Mail  contractors. —  The  provisions  of 
the  Act  of  July  2,  1862  (R.  S.  sec.  1758, 
noted  as  repealed,  infra,  p.  923),  having 
been  taken  by  Congress  to  include  mail 
contractors,  they  are  to  be  regarded  as 
also  included  in  the  provisions  of  the  Act 
of  Feb.  15,  1871  (the  text  section). 
(1871)    13  Op.  Atty.-Gen.  390. 

Marshals  of  consular  courts. —  Subjects 
of  a  foreign  nation  may  be  appointed 
marshals  of  the  consular  courts,  and  when 
so  appointed  need  not,  under  the  laws  and 
regulations,  take  the  oath  prescribed  by 


the  Revised  Statutes.  Ail  such  officers 
should  be  required  to  take  an  oath  or 
affirmation  to  faithfully  perform  the 
duties  of  their  offices,  and  similar  to  that 
prescribed,  except  as  to  allegiavoe  and 
support  of  the  Constitution  of  the.  United 
States.  Even  if  the  statutes  applied  to 
such  officers  abroad,  who  are  foreign  sub- 
jects, it  might  well  be  held  that  this  be- 
ing so  far  a  compliance  therewith  as  is 
lawful  was  a  sufficient  compliance. 
(1902)   23  Op.  Atty.-Gen.  608.. 

Members  of  Congress, —  In  (1882)  17 
Op.  Atty.-Gen.  419,  it  was  held,  under 
R.  S.  sec.  1756,  that  the  words  "every 
person  .elected  or  appointed  to  any  office 
of  honor  or  profit,  either  in  the  civil, 
military,  or  naval  service,"  include  mem- 
bers of  Congress. 

Officer  succeeding  himself. —  The  stat- 
ute provides  that  the  appointee  shall  take 
the  oath  before  he  enters  upon  the  duties 
of  such  office  as  he  may  be  appointed  to. 
I'hat  a  person  was  his  own  successor  does 
not  relieve  him  from  the  provisions  of 
the  section,  for  it  contemplates  that  the 
oath  shall  be  taken  at  every  new  appoint- 
ment before  loitering  upon  the  duty. 
(1889)   19  Op.  Atty.-Gen.  219. 

Postmasters. — **  While  postmasters,  in 
common  with  all  other  officers  of  the 
United  States,  except  the  President,  are 
now  required  to  take  the  oath  of  office 
prescribed  in  section  1757,  R.  S.,  they  are 
not  exempted  from  taking  the  oath  pre- 
scribed by  the  Act  of  March  5,  1874,  ch. 
46  [amending  R.  S.  sees.  391,  392,  see 
Postal  Sebtice,  ante,  p.  281,  rela- 
tive to  the  performance  of  duties  in  the 
postal  service,  but  must  take  this  also." 
(1885)  18  Op.  Atty.-Gen.  181. 

''An  Indian  residing  in  the  Indian  Ter- 
ritory, who  is  a  member  of  one  of  the 
tribes  there,  and  subject  to  tribal  juris- 
diction, is  not  eligible  to  appointment  as 
a  postmaster;  he  being  incompetent  in 
contemplation  of  law  to  take  the  required 
oath  of  office."  (1885)  18  Op.  At^.- 
Gen.  181. 

Effect  of  oath  —  As  constituting  oHieer 
de  jure. — "An  official  oath  is  an  incident 
to  the  discharge  of  the  duties  imposed  and 
does  not  in  itself  constitute  him  who 
takes  it  an  officer  de  jure."  Glavey  v. 
U.  S.,    (1900)    35  Ct.  CI.  242. 

Oath  as  acceptance  of  office. — Where, 
under  the  Act  of  Feb.  14,  1889,  ch.  166, 
25  Stat.  L.  670,  one  was  appointed  from 
civil  life  to  be  major  of  engineers  in  tiie 
army,  and  thereupon  was  placed  on  the 
retired  list  of  the  army  as  of  that  grade, 
he  must  take  the  oatn  required  by  the 
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Revised  Statutes,  and  this  act  would  be 
in  law  a  legal  acceptance  of  the  office  and 
as  such  a  sufficient  formal  acceptance. 
(1889)    19  Op.  Atty.-Gen.  283. 

Taking  oath  for  different  office. — ^What- 
ever form  of  oath  is  taken,  the  taking  of 
the  oath  is  a  prerequisite  to  the  entering 
upon  the  official  duties  or  drawing  sal- 
ary therefor.  That  a  minister  prior  to 
his  appointment  had  taken  the  oath  and 
entered  upon  the  duty  of  a  different  of- 
fice does  not  relieve  him  from  the  require- 
ments of  the  statute.  (1889)  19  Op. 
Atty.-(Jen.  219. 

On  compensation. — ^The  title  of  a  col- 
lector of  internal  revenue  to  receive,  or 
retain,  or  hold,  or  appropriate  commis- 
sions as  compensation  does  not  arise  un- 
til he  takes  and  subscribes  the  oath  or 
affirmation,  but  when  he  does  so  his  com- 
pensation is  to  be  computed  on  moneys 
collected  by  him  from  the  time  when  un- 
der his  appointment  he  began  to  perform 
services  as  collector,  which  the  govern- 
ment accepted,  provided  he  has  paid  over 
and  accounted  for  such  moneys.  U.  S.  v. 
Flanders,  (1884)  112  U.  S.  88,  5  S,  Ct. 
67,  28  U.  S.  (L.  ed.)   630. 

Compensation  token  oath  not  taken. — 
•In  (1870)  13  Op.  Aity.-Gen.  306,  it  was 
held  that  where  a  person  was  appointed 
an  assistant  assessor  of  internal  revenue 
in  Texas,  and  served  as  such  during  the 
years  1865  and  1866,  but  did  not  take  the 
oath  of  office  prescribed  by  the  Act  of 
July  2,  1862,  he  is  oititled  to  compensa- 


tion for  the  services  so  rendered  under 
the  provisions  of  secti(»i  11  of  the  Act  of 
July  15,  1870. 

Competency  of  Indian  to  take  oath. — 
"The  condition  of  an  Indian  who  is  a 
member  of  a  tribe,  and  especially  one  who 
dwells  within  the  territory  and  jurisdic- 
tion of  his  tribe,  is  peculiar.  He  is  re- 
garded and  treated  by  our  government  as 
belonging  to  a  separate  though  dependent 
political  community,  the  members  of 
which  owe  immediate  allegiance  thereto 
and  are  not  ordinarily  dealt  with  by  the 
government  individually,  so  long  as  their 
tribal  relation  is  preserved.  The  obliga- 
ticm  imposed  by  tne  oath  does  not  seem 
to  be  consistent  with  tlie  duty  of  obedi- 
ence to  tribal  authority  which  springs 
from  such  relation,  and  the  existence  of 
which  is  distinctly  recognized  by  our  gov- 
ernment, and  its  effect  would  obviously 
be  to  greatly  weaken  if  not  destroy  that 
relation.  Unless  clearly  warranted  by  tne 
provisions  of  some  treaty  or  statute,  an 
Act  which  thus  interferes  with  the  tribal 
relation  and  is  productive  of  consequences 
so  discordant  and  in  such  direct  conflict 
with  the  authority  of  the  tribe  over  its 
members  and  their  allegiance  thereto, 
must  be  deemed  to  have  no  sanction  in 
our  laws."  Therefore,  "an  Indian  while 
a  member  of  a  tribe  and  subject  to  tribal 
jurisdiction  is  not  in  legal  contemplation 
competent  to  take  the  oath."  (1885)  18 
Op.  Atty.-Qen.  18L 


Sec.  1 758.  [Who  may  administer  oath.]  The  oath  of  office  required  by 
either  of  the  two  preceding  sections  may  be  taken  before  any  officer  who 
is  authorized  either  by  the  laws  of  the  United  States,  or  by  the  local  munici- 
pal law,  to  administer  oaths,  in  the  State,  Territory,  or  District  where  such 
oath  may  be  administered.    [B.  8.] 

Act  of  Aug.  6,  1861,  ch.  64,  12  Stat.  L.  326. 

Of  the  ''two  preceding  sections"  mentioned  in  the  text  R.  S.  sec.  1756  was  repealed 
by  the  Act  of  May  13,  1884,  ch.  46,  S  2,  infra,  p.  922,  and  R.  S.  sec  1767  is  given  supra, 
p.  919. 

Other  persons  were  authorized  to  administer  oaths  by  R.  S.  sec.  183,  infra,  p.  022» 
and  the  Act  of  Aug.  29,  1890,  ch.  820,  infra,  p.  924. 

Provisions  regarding  the  administration  of  oaths  to  customs  officers  were  made  by 
R.  8.  sec.  2617,  and  the  Act  of  Feb.  8,  1875,  dL  36,  |  11,  given  in  Customs  Duties, 
vol  2,  pp.  954,  969. 


What  oaths  included.— "  While  the  sec- 
ti<m  is  in  terms  permissive  only,  it  is  in 
effect  much  more,  for  as  it  says  that  all 
oaths  which  are  required  may  be  taken 
here,  it  is  implied  of  course  that  none 
are  intended  but  such  as  it  was  contem- 
plated might  be  thus  taken,  and  as  it  was 
not  contemplated  that  all  the  various  of- 
floers  of  the  diplomatic  and  consular  serv- 
ice would  either  be  qualified  here  and 
go  to  those  far-off  countries  on  the  small 
salaries  allowed,  or  come  here  to  be  quali- 


fied, it  would  seem  that  they  were  not 
within  the  intended  purview  of  those  sec- 
tions."    (1902)   23  Op.  Atty.-Gen.  608. 

Territorial  limitation. —  "This  means  a 
state,  territory,  or  district  within  the 
United  States,  and  refers  to  a  district  in 
the  United  States  just  as  certainly  as 
it  does  to  a  state  or  territory  within  that 
limit,  and  refers  to  the  District  of  Colum- 
bia. All  the  oaths,  then,  that  are  thus  re- 
quired to  be  taken  may  be  taken  in  the 
United  States.     This  would  seem  to  op- 
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crate,   aa  many  other  proviaiona  do  op-  mitted  performance,  and  ao  that  no  oaths 

er&te,  to  limit  the  otherwise  universal  ap-  are  intended  except  auch  aa  may  be  taken 

plication   of   section    1756,    [noted   as   re-  in  the  only  mode  preacribed."     (1902)  23 

pealed  infra,  p.  923]  so  that  the  require-  Op.  Atty.-G^.  608. 
ment  may  be  no  broader  than  the  per- 

Sec.  1 759.  [Custody  of  oath.]  The  oath  of  ofSce  taken  by  any  person 
pursuant  to  the  requirements  of  section  seventeen  hundred  tod  fifty-six,  or 
of  section  seventeen  hundred  and  fifty-seven,  shall  be  delivered  in  by  him 
to  be  preserved  among  the  files  of  the  House  of  Congress,  Department,  or 
court  to  which  the  office  in  respect  to  which  the  oath  is  made  may  appertain. 
[B.  S.] 

Act  of  July  2,  1862,  ch.  128,  12  Stat.  L.  502. 

R.  S.  sec.  1756,  mentioned  in  the  text,  waa  repealed  by  the  Act  of  May  13,  1884, 
ch.  46,  8  2,  infra,  p.  923. 

See.  183.  [Authority  to  administer  oaths  in  InyeBtigations.]    Any 

officer  or  clerk  of  any  of  the  departments  lawfully  detailed  to  investigate 
frauds  on,  or  attempts  to  defraud,  the  Government,  or  any  irregularity 
or  misconduct  of  any  officer  or  agent  of  the  United  States,  and  any  officer 
of  the  Army,  Navy,  Marine  Corps  or  Revenue-Cutter  Service,  detailed  to 
conduct  an  investigation,  and  the  recorder,  and  if  there  be  none  the  pre- 
siding officer,  of  any  military,  naval,  or  Revenue-Cutter  Service  board 
appointed  for  such  purpose,  shall  have  authority  to  administer  an  oath  to 
any  witness  attending  to  testify  or  depose  in  the  course  of  such  investigation. 
IB.  8.] 

As  originally  enacted,  this  section  was  as  follows : 

"  Seo.  183.  Any  officer  or  clerk  of  any  of  the  Departments  lawfully  detailed  to  inyes- 
tigate  frauds  or  attempts  to  defraud  on  the  Government,  or  any  irregularity  or  mis- 
conduct of  any  officer  or  agent  of  the  United  States,  shall  have  authority  to  administer 
an  oath  to  any  witness  attending  to  testify  or  depose  in  the  course  of  such  investiga- 
tion." Res.  of  April  10,  I860,  No.  16,  16  Stat.  L.  65;  Act  of  March  7,  1870,  ch.  23, 
16  Stat.  L.  75. 

It  was  first  amended  by  an  Act  of  March  2,  1^01,  ch.  809,  31  Stat.  L.  951,  to  read 
as  follows: 

"  Sec.  183.  Any  officer  or  clerk  of  any  of  the  departments  lawfully  detailed  to  inTes- 
tigate  frauds  on,  or  attempts  to  defraud,  the  Government,  or  any  irregularity  or  mis- 
conduct of  any  officer  or  agent  of  the  United  States,  and  any  officer  of  the  Army 
detailed  to  conduct  an  investigation,  and  the  recorder,  and,  if  there  be  none,  the 
presiding  officer  of  anv  military  board  appointed  for  such  purpose,  shall  have  authority 
to  administer  an  oath  to  any  witness  attending  to  testify  or  depose  in  the  course  at 
such  investigation." 

'    It  was  again  amended  to  read  as  given  in  the  text  by  an  Act  of  Feb.  13,  1911,  ch.  43, 
36  Stat.  L.  893. 

The  Revenue-Cutter  Service  mentioned  in  the  text  was  consolidated  with  the  Life- 
Saving  Service  to  form  the  Coast  Guard,  by  the  Act  of  Jan.  28,  1915,  ch.  20,  S  1.  See 
Coast  Guabd,  vol.  2,  p.  262. 


Sec.  2.  [Form  of  oath  of  office.]  That  section  seventeen  hundred  and 
fifty-six  of  the  Revised  Statutes  be,  and  the  same  is  hereby,  repealed ;  and 
hereafter  the  oath  to  be  taken  by  any  person  elected  or  appointed  to  any 
office  of  honor  or  profit  either  in  the  civil,  military,  or  naval  service,  except 
the  President  of  the  United  States,  shall  be  as  prescribed  in  section  seven- 
teen hundred  and  fifty-seven  of  the  Revised  Statutes.    But  this  repeal  shall 


PUBLIC  OFFICERS  AND  EMPLOYEES  923 

not  affect  the  oaths  prescribed  by  existing  statutes  in  relation  to  the 
performance  of  duties  in  special  or  particular  sub-ordinate  offices  and 
employments.     [23  Stat  L.  22.] 

This  and  the  following  section  a  are  from  an  Act  of  May  13,  1684,  ch.  46,  entitled 
"An  act  amending  the  Revised  Statutes  of  the  United  States  in  respect  of  official  oaths, 
and  for  other  purposes." 

Section  1  of  this  Act  amended  R.  S.  sec.  1218.  Said  R.  S.  sec.  1218,  however,  was 
repealed  by  an  Act  of  March  31,  1896,  ch.  84,^29  Stat.  L.  84. 

Section  4  of  this  Act  repealed  R.  S.  sees.  820,  821. 

R.  S.  sec.  1757,  mentioned  in  the  text,  is  given  supra,  p.  919. 

R.  8.  sec.  1756,  repealed  by  the  text,  was  as  foUowa: 

**  Sic.  1756.  Every  person  elected  or  appointed  to  any  office  of  hcmor  or  profit,  either 
in  the  civil,  military,  or  nerval  service,  excepting  the  President  and  the  persons 
embraced  by  the  section  following,  shall,  before  entering  upon  the  duties  of  such  office, 
and  before  being  entitled  to  any  part  of  the  salary  or  other  emoluments  thereof,  take 
and  subscribe  the  following  oath:  '  I,  A  B,  do  solemnly  swear  (or  affirm)  that  I  have 
never  voluntarily  borne  arms  against  the  United  States  since  I  have  been  a  citizen 
thereof;  that  I  have  voluntarily  given  no  aid,  eountenanee,  counsel,  or  encouragement 
to  persons  engaged  in  armed  hostility  thereto;  that  I  have  neither  sought,  nor  accepted, 
nor  attempted  to  exercise  the  functions  of  any  office  whatever,  under  any  authority, 
or  pretended  authority,  in  hostilitv  to  the  United  States;  that  I  have  not  yielded  a 
voluntary  support  to  any  pretended  government,  authority,  power,  or  constitution 
within  the  United  States,  hostile  or  inimical  thereto.  And  I  do  further  swear  (or 
affirm)  that,  to  the  best  of  my  knowledge  apd  ability>  I  will  support  and  defend  the 
Constitution  of  the  .United  States  against  all  enemies,  foreign  and  domestic;  that  I 
will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation  freely, 
without  any  mental  reservation  or  purpose  of  evasion,  and  that  I  will  well  and  faith- 
fully discharge  the  duties  of  the  office  on  which  1  am  about  to  enter,  so  help  me  God.' " 
Act  of  July  2,  1862,  ch.  128,  12  Stat.  L.  502. 

It  was  directly  repealed  by  the  text  section. 

For  decisi<xis  relating  to  the  nature  in  the  text  see  the  notes  to  R.  S.  sec 
and  effect  of  the  oath  of  office  mentioned       1757»  supra,  p.  919. 

Sec.  3.  [Effect  of  act  on  existing  rights,  etc.]  That  the  provisions  of 
this  tfct  shall  in  no  manner  affect  any  right,  duty,  claim,  obligation,  or 
penalty  now  existing  or  already  incurred;  and  all  and  every  such  right, 
duty,  claim,  obligation,  and  penalty  shall  be  heard,  tried,  and  determined, 
and  effect  shall  be  given  thereto,  in  the  same  manner  as  if  this  act  had  not 
been  passed.    [23  Stat  L.  22.] 

See  the  note  to  the  preceding  section  2  of  this  Act. 


An  Act  To  remove  the  disability  imposed  by  section  three  of  the 
Fourteenth  Amendment  to  the  Oonstitntion  of  the  United  States. 

[Act  of  June  6,  1898,  ch.  389,  30  Stat.  L.  432.] 

[Disability  imposed  for  engaging  in  rebellion^  removed.]  That  the  dis- 
ability imposed  by  section  three  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  heretofore  incurred  is  hereby  removed.  [30 
Stat.  L.  432.] 

Section  3  of  the  14th  Amendment  to  the  Constitution  of  the  United  States  to  which 
reference  is  made  in  the  text  is  as  follows: 

"  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or  elector  of  President 
and  Vice  President,  or  hold  any  office,  civil  or  military,  under  the  United  States,  or 
under  any  State,  who,  having  previously  taken  an  oath,  as  a  member  of  Congress,  or 
as  an  officer  of  the  United  States,  or  as  a  member  of  any  State  legislature,  or  as  an 
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executive  or  judicial  officer  of  any  State,  to  support  the  Constitution  of  the  United 
States,  shall  have  engaged  in  insurrection  or  rebellion  against  the  same,  or  given  aid 
or  comfort  to  the  enemies  thereof.  But  Congress  may  by  a  vote  of  two- thirds  of  eadi 
House,  remove  such  disability.'' 


[Sec.  1.]  [Chief  clerks  of  departments  and  bureans  to  administer  oaths 
of  office  —  no  department  officer  to  charge  fee.]  •  •  •  And  no  officer, 
clerk,  or  employee  of  any  executive  department  who  is  also  a  notary  public 
or  other  officer  authorized  to  administer  oaths,  shall  charge  or  receive  any 
fee  or  compensation  for  administering  oaths  of  office  to  employees  of  sucli 
department  required  to  be  taken  on  appointment  or  promotion  therein. 

And  the  Chief  Clerks  of  the  several  Executive  Departments  and  of  the 
various  bureaus  and  offices  thereof  in  Washington,  District  of  Columbia, 
are  hereby  authorized  and  directed,  on  application  and  without  compensa- 
tion therefor,  to  administer  oaths  of  office  to  employees  required  to  be  taken 
on  their  appointment  or  promotion.     [26  Stat.  L.  370.] 

This  is  from  the  Act  of  Aug.  29,  1800,  ch.  820,  "An  act  making  appropriations  for 
additional  clerical  force  and  other  expenses  to  carry  into  effect  the  act  entitled  'An 
act  granting  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  performance 
of  manual  labor,  and  providing  for  pensions  to  widows,  minor  children,  and  dependent 
parents,'  from  September  first,  eighteen  hundred  and  ninety,  for  the  balance  of  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-one." 


n.   COMMISSIONS 

Sec.  1773.  [Commissions.]  The  President  is  authorized  to  make  oat 
and  deliver,  after  the  adjournment  of  the  Senate,  commissions  for  all 
officers  whose  appointments  have  been  advised  and  consented  to  by  the 
Senate.    [B.  8.] 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  431. 

For  provisions  relating  to  the  affixing  of  the  seal  of  the  United  States  to  commissionB, 
see  Seals. 


Sec.  14.  [Commissions  of  officers  under  Secretary  of  Interior  to  be 
made»  etc.,  in  his  Department,  etc.]  That  hereafter  the  commissions  of  all 
officers  under  the  direction  of  and  control  of  the  Secretary  of  the  Interior 
shall  be  made  out  and  recorded  in  the  Department  of  the  Interior,  and  the 
seal  of  the  said  Department  affixed  thereto;  any  laws  to  the  contrary 
notwithstanding : 

Provided,  That  the  said  seal  shall  not  be  affixed  to  any  such  commission 
before  the  same  shall  have  been  signed  by  the  President  of  the  United 
States.  And  all  commissions  heretofore  issued  in  conformity  to  the  pro- 
visions of  the  third  section  of  the  act  of  thirty-first  of  May  eighteen  hun- 
dred and  fifty-four,  and  all  official  acts  done  by  officers  thus  commissioned 
are  hereby  declared  legal  and  valid.     [18  Stat.  L,  420.] 

This  is  from  the  Deficiency  Appropriation  Act  of  March  3,  1875,  ch.  131. 
The  Act  of  May  31,  1864,  ch.  60,  §  3,  10  Stat.  L.  2»7,  was  the  same  as  the  fiwt 
paragraph  of  the  above  section,  but  wm  omitted  from  the  Revised  Statutes. 
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An  act  to  provide  for  the  issuing  and  recording  of  certain  commissions 

in  the  Department  of  Justice. 

[Act  of  Aug.  8,  1888,  ch.  786,  25  Stat.  L.  387.] 

[Commissions  of  judicial  officers  —  officers  under  Attorney-General.] 

That  hereafter  the  commissions  of  all  judicial  officers,  including  marshals 
and  attorneys  of  the  United  States,  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  all  other  commi^ions  hereto- 
fore prepared  at  the  Department  of  State  upon  the  requisition  of  the 
Attorney-General,  shall  be  made  out  and  recorded  in  the  Department  of 
Justice,  and  shall  be  under  the  seal  of  said  Department  and  countersigned 
by  the  Attorney-General,  any  laws  to  the  contrary  notwithstanding: 
Provided,  That  the  said  seal  shall  not  be  affixed  to  any  such  commission 
before  ^the  same  shall  have  been  signed  by  the  President  of  the  United 
States.    [25  Stat.  L.  387.] 

This  Act  is  likewise  set  out  in  Judicial  OFficmts,  voL  4,  p.  619. 


An  Act  Relative  to  the  commissions  of  officers  who  are  under  the  direc- 
tion and  control  of  the  Postmaster-Okneral  and  the  Secretary  of 
Commerce  and  Labor,  respectively. 

[Act  of  March  3, 1905,  ch.  1422,  33  Stat.  L.  990.] 

[Commissions  of  officers  under  Postmaster-Ceneral  and  Secretary  of 
Commerce  and  Labor.]  That  hereafter  the  commissions  of  all  officers  under 
the  direction  and  control  of  the  Postmaster-General  and  the  Secretary  of 
Commerce  and  Labor  shall  be  made  out  and  recorded  in  the  Post-Office 
Department  and  the  Department  of  Commerce  and  Labor,  respectively,  and 
the  Department  seal  affixed  thereto,  any  laws  to  the  contrary  notwithstand- 
ing :  Provided,  That  the  said  seal  shall  not  be  affixed  to  any  such  commis- 
sion before  the  same  shall  have  been  signed  by  the  President  of  the  United 
States.  And  all  commissions  heretofore  issued  by  the  Department  of  Com- 
merce and  Labor  with  the  seal  of  that  Department  affixed  are  hereby 
declared  legal  and  valid.     [33  Stat,  L.  990.] 

By  the  Act  of  March  4,  1913,  ch.  141,  i  1,  given  in  Labob  Dhpabtmeivt,  vol.  6, 
p.  286,  there  was  created  a  Department  of  Labor,  and  the  Secretary  of  Commerce  and 
Labor  was  designated  the  Secretary  of  Commerce. 

This  Act  superseded  the  Act  of  March  18,  1874,  ch.  54,  §  17,  18  Stat.  L.  23,  which 
read  as  follows :  "  That  hereafter  the  commissions  of  all  postmasters  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  be  made  out  and 
recorded  in  the  Post  OfBce  Department,  and  shall  be  under  the  seal  of  said  Department, 
and  countersigned  by  the  Postmaster  General,  any  laws  to  the  contrary  notwithstand- 
ing: Provided,  That  the  said  seal  shall  not  be  affixed  to  akiy  such  commission  until 
after  the  same  shaU  have  been  signed  by  the  President  of  the  United  States." 


An  Act  To  regulate  the  issue  and  recording  of  the  commissions  of  officers 

in  several  of  the  Departments. 

[Act  of  March  28,  1896,  ch.  73,  29  Stat.  L.  75.] 

[Oommissions  of  officers  in  departments.]    That  hereafter  the  commis- 
sions of  all  officers  under  the  direction  and  control  of  the  Secretary  of  the 
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Treasury,  the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secre- 
tary of  Agriculture  shall  be  made  out  and  recorded  in  the  respective 
Departments  under  which  they  are  to  serve,  and  the  Department  seal 
affixed  thereto,  any  laws  to  the  contrary  notwithstanding :  Provided,  That 
the  said  seal  shall  not  be  affixed  to  any  such  commission  before  the  same 
shall  have  been  signed  by  the  President  of  the  United  States.  [29  Stat. 
i.  75.] 

This  Act  superseded  in  part  R.  S.  sec.  238.    See  Tbeasuby  Depabtmjent. 


m.   OFFICIAL   BONDS 

Sko.  5.  [Official  bonds  to  be  filed  with  Secretary  of  the  Treasury.] 
•  •  •  Hereafter  all  bonds  of  the  Treasurer  of  the  United  States,  col- 
lectors of  internal  revenue,  collectors,  naval  officers,  surveyors,  and  other 
officers  of  the  customs,  either  as  such  officers  or  as  disbursing  officers  of 
the  Treasury,  bonds  of  the  Secretary  of  the  Senate,  Clerk  of  the  House 
of  Representatives,  and  the  Sergeant-at-Arms  of  the  House  of  Representa- 
tives, and  all  such  bonds  now  on  file  in  the  office  of  the  Comptroller  of  the 
Treasury,  shall  be  transmitted  to  the  Secretary  of  the  Treasury  and  filed 
as  he  may  direct ;  and  the  duties  now  required  by  law  of  the  Comptroller  of 
the  Treasury  in  regard  to  such  bonds,  as  the  successor  of  the  Commissioner 
of  Customs  and  First  Comptroller  of  the  Treasury,  shall  hereafter  be  per- 
formed by  the  Secretary  of  the  Treasury.     [28  Stat,  L.  807.] 

The  foregoing  paragraph  and  the  two  paragraphs  of  the  text  foUowing  are  known 
as  the  "  Bond  Act "  and  are  from  the  Legislative,  Executive,  and  Judicial  Appropriation 
Act  of  March  2,  1895,  ch.  177. 

Provisions  for  the  custody  of  bonds  of  consular  ofBcers  were  made  by  R.  S.  sec.  1697, 
1608,  given  in  Diplomatic  and  Consulab  Offiosbs,  vol.  3,  pp.  25,  26. 

The  office  of  commissioner  of  customs  was  abolished  by  the  Act  of  July  31,  1894, 
ch.  174,  §  4,  given  in  Treasury  Department. 

For  provisions  relating  to  sureties  on  official  bonds  see  Subett  Companies. 

[Official  bonds  to  be  examined  every  two  yean.]  Hereafter  every 
officer  required  by  law  to  take  and  approve  official  bonds  shall  cause  the 
same  to  be  examined  at  least  once  every  two  years  for  the  purpose  of  ascer- 
taining the  sufficiency  of  the  sureties  thereon;  and  every  officer  having 
power  to  fix  the  amount  of  an  official  bond  shall  examine  it  to  ascertain 
the  sufficiency  of  the  amount  thereof  and  approve  or  fix  said  amount  at 
least  once  in  two  years  and  as  much  oftener  as  he  may  deem  it  necessary. 
[28  Stat.  L.  807.] 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

[Renewal  of  official  bonds.]  Hereafter  every  officer  whose  duty  it  is  to 
take  and  approve  official  bonds  shall  cause  all  such  bonds  to  be  renewed 
every  four  years  after  their  dates,  but  he  may  require  such  bonds  to  be 
renewed  or  strengthened  oftener  if  he  deem  such  action  necessary.  In  the 
discretion  of  such  officer  the  requirement  of  a  new  bond  may  be  waived 
for  the  period  of  service  of  a  bonded  officer  after  the  expiration  of  a  four- 
year  term  of  service  pending  the  appointment  and  qualification  of  bis  suc- 
cessor:   Provided,  That  the  nonperformance  of  any  requirement  of  this 
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lection  on  the  part  of  any  ofBcial  of  the  Government  shall  not  be  held  to  affect 
in  any  respect  the  liability  of  principal  or  sureties  on  any  bond  made  or  to 
be  made  to  the  United  States :  Provided  further,  That  the  liability  of  the 
principal  and  sureties  on  all  official  bonds  shall  continue  and  cover  the 
period  of  service  ensuing  until  the  appointment  and  qualification  of 
the  successor  of  the  principal :  And  provided  further,  That  nothing  in  this 
section  shall  be  construed  to  repeal  or  modify  section  thirty-eight  hundred 
and  thirty-six  of  the  Revised  Statutes  of  the  United  States.  [28  Stat,  L, 
807.] 

See  the  notes  to  the  second  preceding  paragraph  of  the  text. 

R.  S.  sec.  3836,  mentioned  in  the  text,  relating  to  sureties  on  bonds  of  postmasters, 
is  given  in  Postal  Sebtice,  ante,  p.  44. 


Joinder  of  counts. —  In  Ewing  v,  U.  S., 
(1907)  11  Ariz.  1,  89  Pac.  693,  it  was 
held  that  the  government  might  unite  in 
one  count  an  action  for  the  breach  of  the 
original  Und  of  the  renewal  bonds  of  a 


public  officer  founded  on  a  delinquency 
which  arose  after  the  execution  of  the 
renewal  bond,  the  latter  being  merely  cu- 
mulative in  its  effect. 


nr.   mSOELLANEOUB 

Sec.  1760.  [XJnauthomed  office^  no  salary  for.]  No  money  shall  be 
paid  from  the  Treasury  to  any  person  acting  or  assuming  to  act  as  an  officer, 
civil,  military,  or  naval,  as  salary,  in  any  office  when  the  office  is  not  author- 
ized by  some  previously  existing  law,  unless  such  office  is  subsequently 
sanctioned  by  law.    [R.  8,] 

Act  of  Feb.  9,  1863,  ch.  25,  12  Stat.  U  646. 

The  employment  of  clerks,  etc.,  in  jiny  of  the  executive  offices,  beyond  provision  made 
by  law,  was  prohibited  by  the  Act  of  Aug.  15,  1876,  ch.  287,  $  6,  and  the  employment 
of  officers,  clerks,  etc.,  except  such  as  should  be  specifically  appropriated  for  each  fiscal 
year,  was  forbidden  hy  the  Act  of  Aug.  5,  1882,  ch.  389,  S  4,  see  Civu.  Service,  vol.  2, 
pp.  152,  153. 

Sec.  1 761 .  [No  salaries  to  certain  appointees  to  illl  vacancieisi  during 
recess  of  Senate.]  No  money  shall  be  paid  from  the  Treasury,  as  salary,  to 
any  person  appointed  during  the  recess  of  the  Senate,  to  fill  a  vacancy 
in  any  existing  office,  if  the  vacancy  existed  while  the  Senate  was  in  session 
and  was  by  law  required  to  be  filled  by  and  with  the  advice  and  consent  of 
the  Senate,  until  such  appointee  has  been  confirmed  by  the  Senate.    [B.  8,] 


Act  of  Feb.  9,  1863,  ch.  25,  12  Stat.  L.  646. 


Power  of  President  to  appoint. —  This 
legislation  in  assuming  to  act  upon  the 
salary  of  officers  appointed  during  the 
recess  of  the  Senate,  when  the  vacancies 
actually  existed  while  the  Senate  was  in 
session,  must  be  deemed  a  recognition  by 
Congress  of  the  invariable  construction 
given  by  the  Presidents  to  the  power  of 
appointment  conferred  upon  them  by  the 
Constitution.  In  postponing  the  payment 
of  the  salary  of  the  appointee  imtil  the 
Senate  has  given  its  assent  to  the  ap- 
pointment, it  concedes  the  right  of  the 
President    to    appoint,    although    it    un- 


doubtedly embarrasses  the  exercise  of  that 
right  by  subjecting  the  appointee  to  con- 
ditions which  are  somewhat  onerous. 
(1880)    16  Op.  Atty.-Gen.  522. 

Vacancy  during  session. — An  office 
which  has  become  vacant  durine  a  session 
of  the  Senate  may  be  filled  during  the 
next  ensuing  recess  of  the  Senate  by  a 
temporary  appointment  by  the  President; 
but  payment  of  the  salary  of  the  ap- 
pointee in  such  cases  is  postponed  until 
he  has  been  confirmed  by  the  Senate. 
(1883)    17  Op.  Atty.-Gen.  521. 
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R.  S.  sec.  1762.    This  section  was  as  follows: 

"  Sec.  1762.  No  money  shall  be  paid  or  received  from  the  Treasury,  or  paid  or  re- 
ceived from  or  retained  out  of  any  public  moneys  or  funds  of  the  United  States,  whether 
in  the  Treasury  or  not,  to  or  by  or  for  the  benefit  of  any  person  appointed  to  or  author- 
ized to  act  in  or  holding  or  exercising  the  duties  or  functions  of  any  office  contrary  to 
sections  seventeen  hundred  and  sixty-seven  to  seventeen  hundred  and  seventy,  inclusive; 
nor  shall  any  claim,  account,  voucher,  order,  certificate,  warrant,  or  other  instrument 
providing  for  or  relating  to  such  payment,  receipt,  or  retention,  be  presented,  passed, 
allowed,  approved,  certifted,  or  paid  by  any  officer,  or  by  any  person  exercising  the 
functions  or  performing  the  duties  of  any  office  or  place  of  trust  under  the  United 
States  for  or  in  respect  to  such  office,  or  the  exercising  or  performing  the  functions  or 
duties  thereof.  Every  person  who  violates  any  of  the  j)rovi8ions  of  this  section  shall 
be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  imprisoned  not  more  than  ten 
years,  or  lined  not  more  than  ten  thousand  dollars,  or  both."     [R.  8.] 

Act  of  March  2,  1S67,  ch.  154,  14  Stat.  L.  431. 

By  the  repeal  of  R.  S.  sees.  1767-1770,  above  mentioned,  by  Act  of  March  3,  1887, 
ch.  353,  S  1,  24  Stat.  L.  500  (see  infra,  p.  942),  this  section  is  inoperative. 

Salaries  to  treasury  officers  holding  over,  see  provision  from  the  Act  of  March  2, 
1895,  ch.  187,  under  title  Trbasuby  Department. 

The  following  cases  construed  this  sec-  108;  Romero  v.  U.  S.,  (1889)  24  Ct  CL 
tion:  Wyman  v.  U.  S.,  (1891)   26  Ct.  CI.       331;  Folger's  Case,  (1877)   13  OL  01.  90. 


Sec.  1 763-  [Double  salaries.]  No  person  who  holds  an  office,  the  salary 
or  annual  compensation  attached  to  which  amounts  to  the  sum  of  two  thou- 
sand five  hundred  dollars,  shall  receive  compensation  for  discharging  the 
duties  of  any  other  office,  unless  expressly  authorized  by  law.     [R,  S.] 

Act  of  Aug.  31,  1852,  ch.  108,  10  Stat.  L.  100. 

See  further  the  provisions  of  the  Act  of  July  31,  1894,  ch.  174,  §  2,  infra,  p.  951, 
and  the  Act  of  June  3,  1896,  ch.  314,  §  7,  infra,  p.  952. 

The  Sundry  Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223,  §  14,  38  Stat.  L.  681, 
contained,  as  did  similar  Acts  for  preceding  years,  a  provision  as  follows :  "  That  all 
sums  appropriated  by  this  Act  for  salaries  of  oflScers  and  employees  of  the  Government 
shall  be  in  full  for  such  salaries  for  the  fiscal  year." 


Method  of  construction. —  In  constru- 
ing statutes  restraining  the  executive 
from  giving  dual  or  extra  compensation, 
courts  have  aimed  to  carry  out  the  legis- 
lative intent,  by  giving  them  sufficient 
flexibility  not  to  injure  the  public  service, 
and  sufficieirt  rigidity  to  prevent  executive 
abuse.  Landram  v.  U.  S.,  (1880)  16  Ct. 
01.  74. 

Purpose  and  application. —  It  is  the  un- 
doubted aim  of  general  l^islation  re-' 
specting  salaries  to  gauge  the  work  so  as 
U>  give  full  employment  to  the  capacities 
of  the  man  likely  to  be  appointed  to  do 
it,  and  to  measure  the  pay  according  to 
the  work.  Landram  «.  U.  S.,  (1880)  16 
Ct.  CI.  74.. 

Compensation  for  extra  services,  where 
no  certain  sum  is  fixed  by  law,  cannot 
be  allowed  by  the  head  of  a  department 
to  any  officer  who  has  by  law  fixed  a  cer- 
tain compensation  for  his  services  in  the 
office  he  holds,  unless  such  head  of  a  de- 
partment is  thereto  authorized  by  an  Act 
of  Congress;  nor  can  any  compensation 
for  extra  services  be  allowed  by  the  court 
or  jury  as  a  set-off,  in  a  suit  brought  by  the 
United  States  against  any  officer  for  public 
money    in    his   hands,    unless   it   appears 


that  the  head  of  the  department  was  au- 
thorized by  an  Act  of  Congress  to  appoint 
an  agent  to  perform  the  extra  service, 
that  the  compensation  to  be  paid  for  the 
service  was  fixed  bv  law,  that  the  service 
to  be  performed  had  respect  to  matters 
whoily  outside  of  the  duties  appertain- 
ing to  the  office  held  by  the  agent,  and 
that  the  monfey  to  pay  for  the  extra  ser- 
vices had  been  appropriated  by  Congress. 
Hall  t?.  U.  S.,  (1876)  91  U.  S.  659,  23 
U.  S.  (L,  ed.)  446. 

"  We  are  of  the  opinion,"  said  Justice 
Miller,  in  U.  S.  r.  Saunders,  (1887)  120 
U.  S.  126,  7  S.  Ct,  467,  30  U.S.  (L.  ed.) 
594,  ''that  taking  these  sections  alto- 
gether, the  purpose  of  this  legislation  was 
to  prevent  a  person  holding  an  office  or 
appointment,  for  which  the  law  provides 
a  definite  compensation  by  way  of  salary 
or  otherwise,  which  is  intended  to  cover 
all  the  services  which  as  such  officer  he 
may  be  called  upon  to  render,  from  receiv- 
ing extra  compensation,  additional  allow- 
ances, or  pay  for  other  services  which 
may  be  required  of  him,  either  by  Act  of 
Congress  or  by  order  of  the  head  of  his 
department,  or  in  anv  other  mode,  added 
to  or  connected  with  the  regular  duties  of 
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the  place  which  he  holds;  hut  that  they, 
have  no  application  to  the  case  of  two 
distinct  offices,  places,  or  employments, 
each  of  which  has  its  own  duties  and  its 
own  compensation,  which  offices  may  both 
be  held  by  one  person  at  the  same  time. 
In  the  latter  case,  he  is,  in  the  eye  of 
the  law,  two  officers,  or  holds  two  places 
or  appointments,  the  functions  of  which 
are  separate  and  distinct,  and,  according 
to  all  the  decisions,  he  is  in  such  case  en- 
titled to  recover  the  two  compensations. 
In  the  former  case,  he  performs  the  added 
duties  under  his  appointment  to  a  single 
place,  and  the  statute  has  provided  that 
he  shall  receive  no  additional  compensa- 
ticBi  for  that  class  of  duties  unless  it  is 
80  provided  by  special  legislation/' 

Compatible  offices. — The  traditions  and 
usages  of  the  United  States  recognize  the 
policy  and  propriety  of  employing,  when 
necessary,  the  same  person  at  the  same 
time  in  two  distinct  capacities.  Landram 
9.  U.  S.,  ( 1880)   16  Ct.  CI.  74. 

These  provisions  prohibiting  an  officer 
from  receiving  more  than  one  salary  eould 
not  by  "  fair  interpretation  be  held  to 
embrace  an  employment  which  haA  no  af- 
finity or  connection,  either  in  its  charac- 
ter or  by  law  or  usage,  with  the  line  of 
his  official  duty,  and  where  the  80rvice  to 
be  performed  is  of  a  different  character 
and  for  a  different  place,  and  the  amount 
of  compensation  regulated  by  law."  U. 
S.  fx  Brindle,  (1884)  110  U.  S.  688,  4  S. 
Gt  180,  28  U.  8.  (L.  ed.)  286.  See  to 
same  effect,  Converse  i?.>U.  S.,  (1859)  21 
How.  463,  16  U.  S.  (L.  ed.)  192;  U.  S. 
V.  HcCandless,  (1893)  147  U.  S.  692,  13 
S.  Ct.  466,  37  U.  S.  (L.  ed.)  334;  U.  S.  t;. 
Marsha,  (C.  C.  A.  6th  Cir.  1893)  56  Fed. 
053,  16  U.  S.  App.  13,  6  C.  C.  A.  178; 
Webster  t?.  U.  S.,  (1892)  28  Ct.  CI.  25; 
Collins  p.  U.  S.,  (1879)  16  CJt.  CI.  22; 
(1868)  12  Op.  Atty.-Gen.  459;  (1860) 
9  Op.  Atty.-Gen.  507;  (1863)  6  Op.  Atty.- 
Gcn.  80;  (1867)  8  Op.  Atty.-Gen.  325; 
(1851)  6  Op.  Atty.-Gen.  766;  Crosthwaite 
r.  U.  S.,  (1895)  30  Ct.  CI.  300;  Pack  v. 
U.  S.,  (1906)  41  Ct.  CI.  414. 

The  evil  intended  to  be  guarded  against 
by  these  statutes  was  not  so  much  plu- 
rality of  office  as  it  was  additional  pAy 
or  comp^isation  to  an  officer  holding  but 
one  office  for  performing  additional  du- 
ties or  the  duties  properly  belonging  to 
another.  If  he  actually  holds  two  com- 
missions and  does  the  duties  of  two  dis- 
tinct offices  he  may  receive  the  salary 
which  has  been  appropriated  to  each  of- 
tice.  (1878)  16  Op.  Atty.-Gen.  7;  (1877) 
15  Op.  Atty.-Gen.  306. 

It  is  said  that  the  Acts  are  intended 
cot  only  to  destroy  double  or  extra  com- 
pensation, but  to  prevent  the  holding  of 
more  than  one  office  or  employment  under 
the  government  by  one  person  at  the  same 
time,  without  explicit  authority  of  law. 


(1839)  3  Op.  Atty.-Gen.  422;  (1839) 
3  Op.  Atty.-Gen.  473;  (1841)  3  Op.  Atty.- 
Gen.  621;  (1842)  4  Op.  Atty.-Gen.  126; 
(1842)  4  Op.  Atty.-Gen.  138;  (1845)  4 
Op.  Atty.-Gen.  432;  (1846)  4  Op.  Atty.- 
Gen.  463;  (1849)  5  Op.  Atty.-Gen.  74; 
(1857)  9  Op.  Atty.-Gen  123. 

Incompatible  offices. — Two  offices  are 
incompatible  when  the  performance  of  the 
duties  of  one  will  prevent  or  oonjdict  with 
the  performance  of  the  duties  of  the 
other,  or  when  the  holding  of  the  two  is 
contrary  to  the  policy  of  the  law.  Cros- 
thwaite V.  U.  S.,  (1895)   30  Ct.  CI.  300. 

Salary  for  incompatible  offices. — Where 
two  incompatible  offices  are  held  by  the 
same  person,  to  which  are  attached  dif- 
ferent salaries,  he  is  entitled  to  the 
larger.  Winchell  v.  U.  S.,  (1892)  28  Ct. 
CI.  30;  Webster  t\  U.  S.,  (1892)  28  Ct 
CL  25, 

"Office"  defined. — ^An  office  is  a  public 
station  or  employment  conferred  by  the 
appointment  of  government.  The  term 
embraces  the  idea  of  tenure,  duration, 
emolument,  and  duties.  U.  S.  v»  Uart- 
well,  (1868)  6  Wall  385,  18  U.  S.  (L. 
ed.)   830. 

Separate  offices  —  Acting  paymaster, — 
An  acting  paymaster  appointed  by  tlie 
senior  officer  present,  under  R..  S.  sees.- 
1381,  1664  (see  Navy,  vol.  6,  pp.  1072, 
1178),  is  not  an  officer.  He  is  not  ap- 
pointed as  required  by  the  Constitution, 
takes  no  oath  of  office,  and  gives  no  bond 
as  paymaster.  Webster  v.  U.  S.,  (1892) 
28  Ct.  CI.  26. 

Assistant  medical  referee  as  ewamiaiing 
surgeon. — ^The  duties  of  assistant  medical 
referee  in  the  pension  bureau  are  not  com- 
patible with  those  of  examining  sur- 
geon,  and  therefore  payment  to  one  per- 
son for  both  offices  is  not  permissilxle. 
Graham  v.  U.  S.,   (1894)   29  Ct.  CI.  404. 

Circuit  judge  as  commissioner, —  "  The 
circuit  judge  appointed  as  a  commissioner 
under  the  convention  of  Feb.  8,  1896,  with 
Great  Britain,  is  entitled  to  compensa* 
tion  additional  to  that  of  his  salary, 
notwithstanding  R.  S.  sees.  1763  and  17()5 
[infray  p.  936]  and  the  Act  of  July  31, 
1894,  sec.  2  [infra,  p.  951]."  (1898)  22 
Op.  Atty.-Gen.  184. 

Clerk  and  commissioner. — ^There  is  no 
legal  objection  to  the  same  person  hold-* 
ing  the  offices  of  clerk  and  commissioner, 
and  the  person  so  holding  them  is  entitled 
to  the  fees  and  emoluments  of  both.  U. 
S.  1?.  McCandless,  (1893)  147  U.  S.  692, 
13  S.  C*t.  465,  37  U.  S.   (L.  ed.)  334. 

Clerk  of  ttDo  courts, — Where  one  law-' 
fully  holds  the  offices  of  clerk  of  Circuit 
Court  and  clerk  of  Circuit  C]k>urt  of  Ap- 
peals, the  fact  that  he  has  recoived  the 
salary  of  three  thousand  dollars  attached 
to  the  office  of  clerk  of  the  Circuit  Court 
of  Appeals  does  not  prevent  his  lawful 
right  to  receive  onnpe&saticn  as  circuit 
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clerk,  a.  S.  v.  Haraha,  ( C.  C.  A.  6th  Cir. 
1893)  56  Fed.  953,  16  U.  S.  App.  13, 
C.  C.  A.  178. 

Clerks  of  District  of  Columbia, —  The 
provisions  of  the  Revised  Statutes  which 
forbid  compensation  for  extra  or  dual 
services  refer  to  officers  and  clerks  of  the 
United  States,  and  do  not  extend  to  those 
of  the  District  of  Columbia.  Donovan  t^. 
U.  S.,   (1886)   21  Ct.  CI.  120. 

Commissioner  of  police  and  other  of- 
fices.—  The  offices  of  register  of  wills  for 
Washington  county  and  commissioner  of 
police,  or  the  offices  of  member  of  the 
Levy  Court,  commissioner  of  police,  and 
collector  of  internal  revenue  for  the  Dis- 
trict of  Columbia,  may  be  held  and  the 
emoluments  thereof  may  be  received  by 
one  person  at  the  same  time.  (1863)  10 
Op.  Atty.-Qen.  446. 

Customs  clerk  as  deputy  collector, — 
In  Jackson  i\  U.  S.,  (1872)  8  Ct.  CI.  354, 
it  was  held  that  where  the  temporary  ap- 
pointment of  a  dierk  in  a  custom  house 
to  act  as  a  deputy  collector  expressly 
states  that  it  is  made  **  without  increase 
of  his  compensation  as  clerk,"  and  he  re- 
ceives his  pay  as  clerk  for  the  period  dur- 
ing which  he  acts  afl  deputy  collector,  he 
cannot  subsequently  recover  the  difference 
between  his  own  salary  and  that  of  a 
deputy  collector.  No  official  can  receive 
compensation  for  two  offices  at  the  same 
time,  and  his  acceptance  of  the  one  pre- 
cludes him  from  seeking  a  recovery  of  the 
other. 

Deputy  auditor  of  treasury  detdiled  to 
disburse  appropriation, — A  deputy  audi- 
tor of  the  treasury  detailed  to  disburse  an 
appropriation  for  defraying  the  expenses 
01  a  commission  which  acts  imder  tne  di- 
rection of  the  Secretary  of  the  Navy  does 
not  hold  two  distinct  offices  if  the  statute 
making  the  appropriation  does  not  create 
the  office  of  disbursing  agent.  Whitaker 
V,  V,  a,  (1892)   27  Ct.  CI.  524. 

Deputy  collector  of  internal  revenue, — 
A  deputy  collector  of  internal  revenue,  not 
being  an  employee  of  the  government 
(i.  e.,  not  in  priyity  with  it  so  as  to  be 
able  to  maintain  an  action  for  his  pay), 
does  not  come  within  the  provisions  of 
this  and  the  following  section  prohibiting 
officers  and  employees  of  the  government 
from  receiving  dual  or  extra  compensation. 
Landram  r.  U.  S.,   (1880)    16  Ct.  CI.  74. 

Deputy  marshal  as  marshal  and  bailiff, 
— A  deputy  marshal  cannot  represent  the 
marshal  in  court  and  earn  for  him  the 
fees  of  five  dollars,  and  at  the  same  time 
be  allowed  payment  for  services  as  bailiff. 
Swift  f.  U.  S.,  (C.  C.  Mass.  1904)  128 
Fed.  767,  affirmed  (C.  C.  A.  Ist  Cir.  1906) 
139  Fed.  226,  71  C.  C.  A.  351. 

Deputy  surveyor  of  customs  acting  as 
surveyor, — A  deputy  surveyor  of  customs 
whose  appointment  was  confirmed  by  Con- 
gress, and  who  received  «  salary  of  over 


two  thousand  five  hundred  dollars,  does 
not  vacate  his  office  on  being  authorized 
to  act  temporarily  in  place  of  the  sur- 
veyor, by  the  collector,  under  R.  S.  sec 
2629  (see  Customs  Duties,  vol.  2, p.  960), 
nor  can  he  receive  the  compensation 
of  the  surveyor,  but  only  that  attached  to 
the  office  of  deputy  surveyor.  (1880)  16 
Op.  Atty.-Qen.  566. 

Engineer  and  paymaster  in  the  nacy, — 
The  offices  of  engineer  and  paymaster  in 
the  navy  are  incompatible,  and  he  who 
holds  them  is  not  entitled  to  the  com- 
pensation of  both,  but  is  entitled  to  the 
larger  of  the  two.  Webster  0.  U.  S., 
(1892)  28  Ct.  CI.  26. 

Ganger  as  supervisor's  clerk. — Although 
an  officer  of  the  United  States  while  act- 
ing as  ganger,  a  person  was  not  an  officer 
while  acting  as  supervisor's  clerk.  There- 
fore, the  provisions  of  the  text  section, 
which  refer  to  the  discharge  of  the  duties 
of  two  offices  by  the  same  person,  do  not 
refer  to  his  case.  Hedrick  v,  U.  S., 
(1880)   16  Ct.  CI.  88. 

IntetMl  re^enws  collector. — ^An  inter- 
nal revenue  collector  is  undoubtedly  an 
officer  in  a  branch  of  the  public  service, 
with  a  salary  fixed  by  law.  Landram  v. 
U.S.,  (1880)   16Ct.  CI.  74. 

Midshipman  appointed  acting  master, — 
Prior  to  the  passage  of  this  Act  it  was 
held  by  Attorney -General  Coffey,  in  Pay 
of  a  Midshipman  appointed  Acting  Mas- 
ter, (1861)  10  Op.  Atty.-Gen.  Ul,  that  a 
midshipman  appointed  as  acting  master 
may  hold  such  office  in  addition  to  his 
regular  naval  rank.  And  upon  the  au- 
thority of  Converse  v.  U.  S.,  (1859)  21 
How.  463,  16  U.  S.  (L.  ed.)  192,  if  ap- 
pointed thereto,  he  is  entitled  to  receive 
the  pay  of  that  grade. 

Naval  cadet  as  draftsman, — ^A  cadet  en- 
gineer in  the  navy  is  not  entitled  to  the 
salary  of  a  draftsman  in  the  hydrographic 
office  in  addition  to  his  own,  though  he 
hold  both  offices,  such  offices  being  incom- 
patible. Winchell  r.  U.  8.,  (1892)  28  Ct. 
CI.  30. 

NavaZ  officer  acting  as  paymaster, — A 
naval  officer  acting  as  paymaster,  if  ap- 
pointed to  discharge  the  duties  of  an  office 
which  he  does  not  hold,  is  prohibited, 
from  receiving  dual  compensation.  Web- 
ster V,  U.  S.,   (1892)   28  Ct.  CI.  25. 

I^avy  Ofgent  as  pension  agent, — The  pay- 
ment of  navy  and  privateer  pensions, 
under  the  orders  of  the  Secretary  of  th«? 
Navy,  does  not  conatitute  the  person  pay- 
ing them  an  officer  of  the  United  States; 
and  if  the  person  thus  disbursing  pub- 
lic money  at  the  same  time  holds  the  of- 
fice of  navy  agent,  he  cannot  be  allowed 
any  extra  pay  or  emolument  for  making 
such  disbursement.  Browne  v,  U.  S.. 
(1861)    1  Curt.  16,  4  Fed.  Cas.  No.  2.036. 

Receiver  of  land  office  disposing  of  In- 
dian lands. — 'Where  a  receiver  of  public 
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mcmeyB  for  a  district  of  lands  subject  to 
sale  wafi  appointed  as  a  special  receiver 
and  superintendent  to  assist  in  disposing 
of  certain  lands  held  in  trust  for  Indians, 
no  new  duty  was  imposed  on  him  as  re- 
ceiver of  the  land  office,  and  the  latter 
appointment  was  in  effect  to  an  agency 
for  the  sale  of  lands  for  the  Indians,  with 
an  implied  understanding  that  a  reason- 
able compensation  would  be  paid  for  the 
services  rendered.  The  provisions  of  this 
section  and  the  two  following  sections  do 
not  apply  to  such  a  case,  nor  do  they  pre- 
vent the  recovery  of  compensation  for 
such  service  with  regard  to  those  trust 
lands  by  reason  of  his  being  a  receiver  of 
the  land  office,  as  the  moneys  paid  for.  the 
Indian  lands  were  trust  moneys  and  Hot 
public  moneys.  U.  S.  v.  Brindle,  (1884) 
110  U.  S.  688,  4  S.  Ct.  180,  28  U.  S.  (L. 
ed.)   286. 

Referee  and  clerk, — ^The  duties  of  a 
referee  have  no  affinity  or  connection, 
either  in  character  or  by  law  or  usage, 
with  the  duties  of  a  clerk  in  a  municipal 
corporation.  Donovan  r.  U.  S.,  (1886)  21 
Ct.  CI.  120. 

Special  appointment  of  assietant  dM- 
trict  attorney » — ^An  assistant  district  at- 
torney employed  at  a  salary,  and  also 
appointed  by  the  Attorney-General  as  a 
special  assistant  to  a  district  attorney, 
pursuant  to  R.  S.  sees.  363-366  (see 
Judicial  Ofucebs,  vol.  4,  pp.  620-622, 
and  references  there  given),  must  be 
regarded  as  an  officer' in  the  public  serv- 
ice.   Cole  r.  U.  S.,  (1893)  28  Ct.  CI.  501. 

Special  deputy  marshal, — ^A  special  dep- 
uty marshal  is  not  a  public  officer  withm 
the  constitutional  limitation  as  to  ap- 
pointment (Const.,  art.  II,  §  2),  and 
BO  can  claim  nothing  by  reason  of  this 
section.     (1884)   17  Op.  Atty.-Oen.  684. 

Retired  officer  holding  civil  office. — "A 
retired  officer  is  not  precluded  from  hold- 
ing a  civil  office  under  the  Unitecl  States 
government  unless  in  the  consular  or  dip- 
lomatic service."  (1877)  15  Op.  Atty.- 
Gen.  306.  See  to  same  effect  (1889)  19 
Op.  Atty.-Gen.  283. 

"A  retired  officer  may  draw  his  pay  as 
such  and  may  also  draw  the  salary  of  any 
civil  office  which  he  may  hold  under  the 

fovernment,  assuming  always  that  the 
uties  of  tho  civil  office  are  performed  un- 
der and  b^  virtue  of  a  commission  ap- 
pointing him  to  that  office  which  he  holds 
in  addition  to  his  rank  as  a  retired  offi- 
cer." (1877)  16  Op.  Atty.-Gen.  306.  The 
interpretation  is  sustained  by  the  Court 
of  Claims  in  Meigs  v.  U.  S.,  (1884)  19  Ct. 
CL  497,  and  by  the  Suipreme  Court  in 
Converse  r.  U.  S.,  (1859)  21  How.  463, 
16  U.  S.  (L,  ed.)  192;  U.  S.  v.  Brindle, 
(1884)  110  U.  S.  688,  4  S.  Ct.  180,  28 
U.S.  (L.  ed.)  286. 

Retired  officere  in  diplomatic  service. — 
Uader  the  Act  of  March  3,  1875,  ch.  178, 


f  2  (see  Wab  Depabtmbnt  and  Mili- 
TABT  £8TABLi8HJfEffT),  retired  officers  sit- 
uated as  therein  described  are  so  far 
taken  out  of  the  operation  of  the  Act  of 
1868  as  not  to  be  held,  if  they  accept  or 
hold  diplomatic  or  consular  appointment, 
to  have  resigned  their  places  in  the  army; 
but  this  does  not  change  the  general  pol- 
icy of  the  law,  and  does  not  entitle  them 
to  pay  as  army  officers  during  the  period 
of  time  when  they  are  absent  from  their 
country  in  the  discharge  of  ccmtinuous  of- 
ficial duties  inconsistent  with  subjection 
to  the  rules  and  articles  of  war  and  other 
incidents  of  military  service.  Notwith- 
atanding  R.  S.  sec.  1223  (see  Wab  Depabt- 
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such  officers  when  in  the  diplomatic  or 
consular  service  may  still  be  borne  on  the 
retired  list,  but  cannot  receive  double 
con4>ensation.  Badeau  t\  U.  S.,  (1889) 
130  U.  S.  439,  9  S.  Ct.  679,  32  U.  S.  (L. 
ed.)   997. 

Retired  armsy  officer  in  ewecutive  de- 
partment,— A  retired  army  officer  is  not 
prohibited  by  law  from  holding  an  office 
in  an  executive  department,  nor  from  re- 
c^ving  the  salary  thereof  in  addition  to 
his  retired  pay.  Collins  t\  U.  S.,  (1879) 
15  Ct.  CI.  27. 

Retired  naval  officer  appointed  meteor* 
ologist, — ^A  retired  naval  officer  serving  in 
time  of  war  upon  the  active  list  and  ap- 
pointed meteorologist  by  the  Secretary  of 
the  Navy  under  the  statute  providing  an 
emergency  fund  for  the  war  is  entitled  to 
his  salary  as  a  meteorologist,  notwith- 
standing the  fact  that  he  is  an  officer  on 
the  retired  list;  and  he  is  entitled  to  the 
pay  of  an  officer  on  the  retired  list,  but 
not  to  the  pay  of  an  officer  on  the  active 
list.  Hayden  v.  U.  S.,  (1903)  38  Ct.  CI. 
39. 

Retired  officer  as  depajrttnental  clerk, — 
The  office  of  chief  clerk  of  a  department 
and  that  of  an  officer  on  the  retired  list 
are  not  incom(>atible,  and  a  person  may 
hold  two  such  offices  and  receive  the  sal- 
aries of  both.  G«ddes  v,  U.  S.,  (1903)  38 
Ct.  CI.  428. 

Retired  officer  supervising  work. — A  re- 
tired army  officer  may  be  employed  by 
the  War  Department  to  supervise  work 
where  he  could  not  have  been  assigned  to 
that  duty,  notwithstanding  the  provisions 
of  this  and  the  two  following  sections  re- 
lating to  double  pay.  Yates  t*.  U.  S., 
(1890)   26  Ct.  CI.  296. 

Salary  of  temporary  appointee. — When 
a  salary  has  once  been  paid  to  the  legal 
incumbent  it  cannot  again  be  drawn  from 
the  treasury  and  paid  to  another  acting 
under  a  temporary  appointment,  and  per- 
forming the  duties  for  which  that  incum- 
bent had  been  legally  paid,  unless  there 
be  a  new,  distinct,  specific  appropriation 
for  that  purpose.  (1849)  5  Op.  Atty.- 
Gen.  74. 
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Sec.  1764.  [Extra  services.]  No  allowance  or  compensation  shall  he 
made  to  any  officer  or  clerk,  by  reason  of  the  discharge  of  duties  which 
belong  to  any  other  officer  or  clerk  in  the  same  or  any  other  Department ; 
and  no  allowance  or  compensation  shall  be  made  for  any  extra  services 
whatever,  which  any  officer  or  clerk  may  be  required  to  perform,  unless 
expressly  authorized  by  law.     [B,  S,] 

Act  of  Aug.  26,  1842,  ch.  202,  5  Stat.  L.  525. 
See  the  note  to  the  preceding  R.  S.  sec.  1763. 


Purpose  and  construction  —  Generally. 
— ^The  purpose  of  Congress  in  the  enact- 
ment was  not  ahsolutelY  and  in  aU  cases 
to  prohibit  the  employment  of  any  class 
of  officers  in  the  discharge  of  extra  serv- 
ices, or  the  disbursement  of  public 
money,  or  to  deny  them  a  just  compensa- 
tion when  so  employed,  but  only  to  apply 
the  prohibition  to  cases  in  which  no  ex- 
tra allowance  or  compensation  had  been 
authorized  by  law.  The  object  in  view 
was  to  guard  against  the  exercise  of  ex- 
ecutive discretion  on  the  one  hand  and 
the  claims  arising  by  implication,  and 
thus  asserted  by  public  officers  on  the 
other.  It  was  not  so  much  to  prescribe 
disabilities  as  against  public  agents,  as 
to  guard  and  protect  tlie  treasury  against 
unforeseen  demands.  (1843)  4  Op.  Atty.- 
Oen.  248. 

"  We  are  of  opinion,"  said  Harlan,  J., 
"  that  Congress  intended,  by  sections  1764 
and  1765,  to  uproot  the  practice  under 
which,  in  the  absence  of  any  statute  ex- 
pressly authorizing  it,  extra  allowances 
or  special  compensation  were  made  to 
public  officers  for  services  which  they 
were  required  to  render  in  consideration 
only  of  the  fixed  salary  and  emoluments 
established  for  them  by  law.  Our  duty 
is  to  give  effect  to  the  legislation  of 
Congress,  and  not  to  defeat  it  by  an  in- 
terpretation plainly  inconsistent  with  the 
words  used."  U.  S.  r.  Johnson,  (1899) 
173  U.  S.  363,  19  S.  Ct.  427,  43  U.  8. 
(L.  ed.)  731. 

In  Mullett  r.  U.  S.,  (1893)  150  U.  S. 
566,  14  S.  Ot.  190,  37  U.  S.  (L.  ed.)  1184, 
it  was  said  that  "  obviously  the  purpose 
of  Congress,  as  disclosed  by  these  sections, 
was  that  every  officer  or  regular  eipployee 
of  the  government  should  be  limited  in 
his  compensation  to  such  salary  or  fee« 
as  were  by  law  specifically  attached  to 
his  office  or  employment.  *  Extras,'  which 
are  such  a  fruitful  subject  of  disputes  in 
private  contracts,  were  to  be  eliminated 
from  the  public  service." 

"  It  is  impossible,"  said  Mr.  Justice 
Kelson,  "  to  misunderstand  this  language 
or  the  purpose  and  intent  of  the  enact- 
ment. It  cuts  up  by  the  roots  these 
claims  by  public  officers  for  extra  com- 
pensation on  the  ground  of  extra  services. 
There  is  no  discretion  left  in  any  officer 
or  tribunal  to  make  the  allowance  un- 
less it  is  authorized  by  some  lam  of  Con- 


gress. The  prohibition  is  general  and 
applies  to  aU  public  officers  or  quasi- 
public  officers  who  have  a  fixed  compensii- 
tion."  Hoyt  v.  U.  S.,  (1850)  10  How. 
109,  13  U.  S.  (L.  ed.)  348.  See  also 
U.  S.  r.  Shoemaker,  (1869)  7  Wall.  338, 
19  U,  S.  (L.  ed.)  80. 

Prior  to  the  Acts  from  which  these  sec- 
tions were  drawn,  the  executive  exercised 
a  very  large  discretion  in  t^ese  matters. 
That  discretion  is  now,  so  far  as  salaried 
officers  are  concerned,  taken  wway.  If 
there  be  a  really  strong,  equitable  claim 
to  extraordinary  allowances  it  must  be 
addressed  to  the*  discretion  and  indulgence 
of  Congress.  (1842)  4  Op.  Atty.-Gen. 
128. 

Not  upon  contracts, — ^The  law  acts,  not 
upon  matters  of  right,  of  contract,  of 
stipulation;  if  it  did,  it  would  be  viola- 
tive of  all  principle  to  give  it  a  construc- 
tion that  would  render  it  retroactive; 
but  it  is  designed  to  limit  the  exercise  of 
executive  discretion.  (1843)  4  Op.  Atty.- 
Gen.  191. 

** Authorized  by  law.** — The  term  "  au- 
thorized by  law,"  as  used  in  this  Act, 
must  be  construed  as  equivalent  to  the 
expression  "  authorized  by  Act  of  Con- 
gress;" and  in  looking  for  the  authority 
of  law  to  warrant  these  payments,  re- 
searches are  to  be  limited  to  the  pro- 
visions which  Congress  has  made  upon 
this  subject;  and  to  bring  a  case  within 
the  exception  contained  in  this  section 
not  only  must  the  money  be  appropriated 
by  an  Act  of  Congress,  but  it  must  be 
expressly  appropriated  for  the  particular 
service  for  the  rendition  of  wnich  it  is 
claimed  as  a  compensation.  (1839)  3 
Op.  Atty.-Gen.  439. 

Division  of  day's  service. —  **  We  are  un- 
able to  accept  the  contention,"  said  Mr. 
Justice  Shiraa,  "  that  it  was  competent 
for  the  secretary  of  the  treasury  by  pass- 
ing regulations  dividing  a  day's  sen'ice 
into  parts,  to  attach  to  each  p«urt  the  pay 
for  a  full  day's  work.  By  the  word  *  day,' 
in  section  2733,  [noted  as  superseded  in 
Customs  Duties,  vol.  2,  p.  962]  Con- 
gress evidently  meant  the  calendar  day; 
and  the  purpose  of  Congress  in  prescrib- 
ing the  pay  of  three  dollars  for  every 
day,  and  in  forbidding  any  allowance  or 
compensation  for  extra  services,  would  be 
defeated  if  the  regulation  in  question 
were  to  be  construed  as  providiBg  that  a 
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period  of  twenty-four  hours  might  be  bo 
divided  bb  to  justify  two  or  more  pay- 
ments to  the  same  person  of  the  amount 
fixed  for  the  daily  compensation."  U.  S. 
r.  Garlinger,  (1898)  169  U.  8.  310,  18 
S.  Ct.  364,  42  U.  S.  (L.  ed.)  762. 

Compatible  offices  —  Generally, —  This 
at&tute  does  not  prohibit  the  holding  and 
receiving  of  the  salaries  of  two  offices  by 
one  person  at  the  same  time  provided  the 
duties  are  not  incompatible.  Saunders 
c.  U.  S.,  (1886)  21  Ct  CI.  408;  Collins 
r.  U.  S.,  (1879)   16  Ct.  CI.  22. 

The  elements  necessary  to  justify  the 
payment  of  compensation  to  an  officer  for 
additional  services  are,  that  they  shall  be 
performed  by  virtue  of  a  separate  and 
distinct  appointment  authorized  by  law; 
that  such  services  shall  not  be  services 
added  to  or  connected  with  the  regular 
duties  of  the  place  he  holds,  and  that  a 
compensation  whose  amount  is  fixed  by 
law  or  r^ulation  shall  be  provided  for 
their  payment.  (1888)  19  Op.  Atty.- 
Gen.   121. 

Extra  official  aervicea. — ^The  statutes  do 
not  preclude  an  officer  from  receiving 
compensation  other  than  his  salary  for 
services  rendered  the  government  in  an 
employment  which  has  no  affinity  or  con- 
nection with  his  official  dutv.  Meigs  v. 
U.  S.,  (1884)   19  Ct.  CI.  497.' 

No  allowance  beyond  the  fixed  com- 
pensation of  an  officer  can  be  made  ex- 
cept for  the  performance  of  certain  duties 
required  by  law  to  be  performed,  for 
which  the  law  grants  a  certain  compensa- 
tion to  be  paid,  and  which  have  no  con- 
nection with  the  duties  of  the  office  he 
holds.  Converse  v.  U.  S.,  (1859)  21  How. 
463,  16  U.  S.   (L.  ed.)   192. 

The  various  provisions  of  law  for- 
bidding extra  allowance,  or  additional 
pay  for  extra  service,  imply  extra  serv- 
ice, pay,  or  allowance  in  the  same  office, 
not  distinct  service  in  distinct  offices. 
(1867)    8  Op.  Atty.-Gen.  325. 

It  was  held  in  (1864)  6  Op.  Atty.-Gen. 
583^  that  to  enable  a  salaried  officer  to 
recover  extra  compensation  for  services 
rendered  to  the  government,  it  must  be 
made  to  appear  that  the  services  for 
which  extra  compensation  is  claimed 
"were  not  such  as  were  ordinarily  &t- 
tached  to  the  duties  of  the  office  held," 
but  were  performed  under  "  a  special  au- 
thority not  connected  with  his  regular 
official  duties;  or  under  'such  circum- 
stances as  rendered  the  extra  labor  and 
responsibility  assumed  by  the  officer  in 
performing  it  necessary."  See  U.  S.  v, 
Nourse,  (1832)  6  Pet.  470,  8  U.  S.  (L. 
ed.)  467;  U.  S.  v.  Macdaniel,  (1833)  7 
Pet.  1,  8  U.  8.  (L.  ed.)  687;  U.  S.  v.  Rip- 
ley, (1833)  7  Pet.  (U.  S.)  18,  8  U.  S. 
(L.  ed.)  693;  U.  S.  v.  Fillebrown,  (1833) 
7  Pet.  28,  8  U.  S.  (L.  ed.)  696;  Gratiot 
n.  U.  S.,  (1846)  4  How  80,  11  U.  S.  (L. 
«L)    884;   U.  S.  V,  Buchanan,    (1850)    8 


How.  83,  12  U.  S.  (L.  ed.)  097;  Brown 
V,  U.  S.,  (1850)  9  How.  487,  13  U.  S. 
(L.  ed.)   228. 

AUotoance  by  head  of  department, — ^A 
compensation  for  extra  services  where  no 
certain  compensation  is  fixed  by  law, 
cannot  be  allowed  by  the  head  of  a  de- 
partment to  any  officer  of  the  government 
who  has  by  law  a  fixed  and  certain  com- 
pensation for  his  services  in  the  office  he 
holds.  Nor  can  it  be  allowed  by  the 
court  or  jury  as  a  set-ofif  in  a  suit  brought 
by  the  United  States  against  an  officer  for 
public  money  in  his  hands.  Converse  v, 
U.  S.,  (1869)  21  How.  463,  16  U.  S.  (L. 
ed.)  192.  See  also  (1863)  10  Op.  Atty.- 
Gen.  436;  (1861)  10  Op.  Atty.-Gen.  31; 
11872)    14  Op,  Atty.-Gen.  101. 

Eartra  duties  constituting  an  office, —  It 
is  immaterial  so  far  as  compensation  is 
concerned  whether  an  employment  consti- 
tutes an  office  as  defined  in  the  Constitu- 
tion provided  the  appointment  was  made 
lawfully.  Saunders  v.  U.  8.,  (1886)  21  Ct. 
01.  408. 

Allowance  of  personal  ezitenaes. —  It 
vvould  be  a  clear  violation  of  these  laws  to 
axiow  an  officer  of  the  government  whose 
compensation  is  specifically  designated  by 
law,  in  addition  to  that  compensation, 
the  ordinary  personal  expenses  incurred 
in  the  performance  of  his  official  duties. 
(1862)    10  Op.  Atty.-Gen.  216. 

Renunciation  of  pay. — Where  the  com- 
pensation of  an  officer  or  employee  of  the 
government  is  by  statute  fixed  and  cer- 
tain, other  officers  of  the  government  can 
neither  increase  it  nor  diminish  it,  nor 
take  it  away;  and  a  so-called  renuncia- 
tion by  a  retired  officer  of  his  pay,  ex- 
acted by  the  accounting  officers  as  a  con- 
dition to  his  receiving  the  salary  of 
another  office,  is  inoperative  as  a  de- 
fense. Geddes  v.  U.  8.,  (1903)  38  Ct.  CI. 
428. 

.  Persons  included. — ^This  and  the  follow- 
ing section  both  include  in  their  prohibi- 
tion officers,  clerks,  and  other  persons.  U. 
S.  r.  Saunders,  (1887)  120  U.  S.  126,  7 
8.  Ct.  467,  30  U.  S.   (L.  ed.)   694. 

Where  an  officer  does  not  hold  two  dis- 
tinct offices  or  places  of  employment  each 
with  its  own  duties  and  compensation,  he 
comes  within  the  prohibitions  of  the  text 
section,  and  the  preceding  and  following 
text  sections.  Bartlett  i*.  U.  S.,  (1904) 
39  Ct.  CI.  338,  affirmed  (1905)  197  U.  S. 
280,  25  S,  Ct.  433,  49  U.  8.  (L.  ed.) 
736. 

Assistant  treasurer. —  "  An  assistant 
treasurer  of  the  United  States,  to  wh(»n, 
without  prepayment  therefor,  the  commis- 
sioner of  internal  revenue  furnishes  for 
sale  and  distribution  sealed  packages  of 
adhesive  stamps,  is  not  entitled  to  com- 
missions or  extra  compensation  for  selling 
them."  Folger  t\  U.  S.,  ( 1881 )  103  U.  S. 
30,  26  U.  S.  (L.  ed.)  364,  affirming 
(1877)   13  C^.  CI.  86. 
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Cadet  encineer  in  hydrographic  office. — 

The  Secretary  of  the  Navy  may  detail  a 
cadet  engineer  for  service  in  the  hydro- 
graphic  office,  but  the  detail  will  not  en- 
title the  officer  to  additional  pay.  Win- 
chell  t?.  U.  S.,   (1892)   28  Ct.  CI.  30. 

Chief  messenger  in  Treasury  Depart- 
ment.— The  chief  messenger  in  the  Treas- 
ury Department  is  not  entitled  to  compen- 
sation over  and  above  his  salary  for  car- 
rying the  mails  of  the  several  offices  oc- 
cupying the  northeast  executive  building, 
to  and  from  the  post  office;  but  if  he 
be  required  to  furnish  a  horse  for  that 
duty,  a  reasonable  compensation  for  that 
should  be  allowed.  (1839)  3  Op.  Atty.- 
Gen.  473. 

Clerks  —  Clerks  of  .  departmmUs.—A 
clerk  of  a  department  is  not  entitled  to 
extra  compensation  for  any  service  which 
may  be  required  of  him  in  the  line  of  his 
duty.  (1861)  10  Op.  Atty.-Gen.  31; 
(1872)   14  Op.  Atty.-Gen.  101. 

It  may  be  inferred  from  the  context 
that  the  clerks  who  are  forbidden  by  this 
section  to  receive  compensation  for  extra 
services  ai'e  the  clerks  in  the  executive 
departments  —  thai  large  class  of  clerks 
who  are  specially  recognized  by  statute 
and  whose  compensation  and  duties  are 
specially  marked  out.  Landram  v*  U.  S., 
(1880)   16  Ct.  CI.  74. 

The  separate  duties  of  the  several 
clerks  in  the  departments,  except  where 
they  are  specifically  designated  in  par- 
ticular cases  by  statute,  are  assigned  to 
such  clerks  by  the  head  of.  the  depart- 
ment; and  no  posterior  claim  to  extra 
compensation  can  be  founded  on  the 
official  acts  done  by  a  clerk,  provided 
those  acts  constituted  any  part  of  the 
lawful  general  duties  of  the  department. 
(1854)  6  Op.  Atty.-Gen.  583. 

Clerks  of  supervisors  of  internal  reve- 
nue,—  The  provisions  of  this  section  pro- 
liibiting  extra  compensation  to  depart-, 
mental  clerks  do  not  extend  to  the  clerk 
of  a  supervisor  of  internal  revenue.  Hed- 
rick  V,  U.  S.,  (1880)    16  Ct.  CI.  88. 

Clerks  selling  Indian  lands. — Clerks  and 
others  holding  regular  appointments  and 
receiving  specific  salaries  therefor  by  law 
are  not  entitled  to  additional  allowances 
for  services  rendered  the  government  as 
agents  for  surveying  and  selling  Indian 
land.     (1839)   3  Op.  Atty.-Gen.  422. 

Clerk  signing  land  patents, —  A  clerk  in 
the  general  land  office  receiving  a  salary 
is  not  legally  entitled  to  additional  com- 
pensation or  allowance  for  services  in 
signing  land  patents.  (1863)  10  Op. 
Atty.-Gen.  442. 

Clerk* s  services  drawing  juries. —  Con- 
struction given  to  this  section  is  conclu- 
sive against  the  claim  of  the  clerk  for 
per  diem  services  in  the  drawing  of  juries, 
or  for  such  services  as  are  not  taxable, 
as  orders,  certificates,  or  the  like,  under 


R.  S.  sec.  828  (see  Judicial  Offiokbs, 
vol.  4,  p.  657)  fixing  compensation  of 
clerks.  These  services  are  not  rendered 
in  a  distinct  capacity  as  jury  commia- 
sioner,  but  are  mcidental  and  germane 
to  his  regular  duties  as  clerk*.  U.  S.  o. 
King,  (1893)  147  U.  S.  676,  13  S.  Ct.  439, 
37  U.  S.  (L.  ed.)   328. 

Disbursing  clerks. —  The  duty  of  din- 
bur  sing  money  for  a  public  building  in 
the  city  of  Washingtrti  is  germane  to  the 
regular  duties  of  a  disbutsing  clerk  in  tltf 
Treasury  Department,  and  the  two  can- 
not be  considered  as  two  distinct  ofiSces 
or  employments,  so  as  to  allow  extra  com- 
pensation for  the  duties  performed.  Bart- 
lett  V.  U.  S.,  (1904)  39  Ct.  CI.  338, 
affirmed  (1905)  197  U.  S.  230,  25  S.  Ct. 
433,  49  U.  S.  (L.  ed.)   735. 

Executive  clerk  serving  as  clerk  to 
House  committee. —  This  provision  does 
not  extend  to  an  executive  clerk  who  is 
at  the  same  time  the  clerk  of  a  standing 
committee  of  the  House.  Each  position 
being  authorized  by  law  and  having  a  sal- 
ary affixed  to  it,  the  pav  of  the  one  can- 
not be  considered  as  additional  to  that 
of  the  other.  Saunders  r.  U.  S.,  (1886)  21 
Ct.  CI.  406. 

Entering  orders  approving  marsluiVs  ac- 
counts,—  The  service  by  the  clerk  in  en- 
tering orders  approving  the  marshal's  ac- 
counts is  'strictly  in  the  line  of  hi»  duty 
as  clerk ;  his  per  folio  fees  for  such  orders 
are  expressly  allowed  by-  R.  8.  sec.  828 
(see  Judicial  Officebs,  vol.  4,  p.  657 )  and 
are  not  '^  additional  pay,  extra  allowance, 
or  compensation  in  any  form  whatever." 
U.  S.  V.  Jones,  (1893)  147  U.  S.  672,  13 
S.  Ct.  437,  37  U.  S.   (L.  ed.)  325. 

Filing  papers  of  Circuit  Court  commis- 
sioners.—  The  statute  of  May  28,  1896, 
29  Stat.  L.  184,  which  directed  the  de- 
posit of  papers  of  the  Circuit  Court  com- 
missioner, not  having  authorized  the  fil- 
ing of  such  papers,  and  no  provisfon  hav- 
ing been  made  for  compensating  the  clerk 
for  services  of  receiving  and  retaining  them 
in  his  custody,  he  may  not  recover  there- 
for. U.  S.  r.  Van  Duzee,  (1902)  186 
U.  S.  278,  22  S.  Ct.  648,  46  U.  S.  (L.  ed.) 
909,  reversing  (1900)   35  Ct.  CI.  214. 

Pension  clerk  as  secreta/ry  to  Indian 
commissioners. —  A  clerk  in  the  Penaion 
Office,  ordered  to  perform  the  duties  of 
secretary  to  commissioners  appointed  to 
treat  with  a  delegation  of  Indians,  is  not 
entitled  to  extra  compensation  therefor, 
but  must  be  limited  to  the  compensation 
provided  by  law  for  his  services  as  clerk 
in  the  Pension  Office.  (1846)  4  Op.  Atty.- 
Gen.  463. 

Collectors. —  In  case  of  extra  services 
performed  by  a  collector  under  the  direc- 
tion of  the  department,  beyond  the  limits 
of  his  district,  and  which  have  in  char- 
acter no  affinity  or  connection  with  the 
duties  of  his  office,  he  may  be  allowed 
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compensation  therefor,  althouf^  it  ex- 
ceeds the  maximum  for  extra  seryicea  of 
the  opposite  nature.  U.  S.  v.  Austin, 
(1864)  2  Cliff.  325,  24  Fed.  Cas.  No. 
14,480. 

CoUecton,  aayal  tOem,  aad  tarreyon. 
—  Wliere  collectors,  naval  cheers,  and 
surveyors  are  required  by  the  Secretary 
of  the  Treasury*  to  perform  services  which 
are  unconnected  with  their  official  duties, 
the  necessary  expenses  actually  incurred 
in  the  performance  of  those  extra  duties 
may  be  allowed  them.  (1840)  3  Op. 
Atty.-Qen.  603. 

Deputy  auditor.— A  deputy  auditor  of 
the  Treasury  detailed  to  disburse  a  fund 
nnder  the  administration  of  the  Navy 
Department  and  performing  that  service 
in  Washington  is  prohibited  from  receiv- 
ing additional  compensation  '*  unless  such 
employment  is  authorized  and  payment 
therefor  specifically  provided  in  the  law 
granting  the  appropriation."  Whitaker 
V.  U.  S.,  (1892)  27  Ot.  CI.  624. 

DiBtrict  attorneys  —  Esptra  official  serv- 
ice of  district  attorney. —  If  a  district  at- 
torney by  direction  of  the  Attorney-Gen- 
eral  performs  duties  germane  to  his  office,, 
he  must  perform  them  without  extra  com- 
pensation; but  if  he  is  employed  by  the 
Attorney-General  to  render  services  not 
incidental  to  his  official  duties,  he  may 
be  coihpensated  for  them.  U.  S.  v.  Garter, 
(1898)  170  U.  S.  527,  18  8.  Ct.  703,  42 
V.  S.  (L.  ed.)  1133,  affirming  (1896)  31 
Ct.  CI.  344. 

A  district  attorney  may  not  receive  in 
addition  to  his  salary  the  reasonable 
value  of  his  services  in  examining  the 
titles  to  sites  for  public  buildinffs,  in  tak- 
ing a  deposition  in  his  district  in  an 
action  pending  in  another  district,  in  de- 
fending officers  of  the  army  in  suits 
against  them  for  acts  done  in  the  line  of 
their  duties,  or  in  preparing  briefs  or 
arguing  cases  in  this  court  in  which  the 
United  States  is  a  party.  U.  S.  r.  Ady, 
(C.  C.  A.  8th  Cir.  1896)  76  Fed.  369,  40 
U.  S.  App.  312,  22  C.  C.  A.  223. 

Services  of  district  attorney  in  flotoage 
damage  case^. —  It  is  the  duty  of  an  At- 
torney-General under  the  direction  of  the 
department  of  justice  to  represent  the 
interests  of  the  United  States  in  fiowage 
damage  cases,  and  extra  compensation 
therefor  is  prohibited  by  this  and  the 
following  section.  Colman  v.  U.  S.,  (C. 
C.  A.  7th  Cir.  1896)  66  Fed.  695,  24  U.  8. 
App.  632,  14  C.  C.  A.  66. 

Services  of  district  attorney  in  natumal 
hank  suits, —  It  is  not  expressly  provided 
by  l»w  that  a  district  attorney  shall  re- 
ceive compensation  for  services  performed 
by  him  in  conducting  suits  arismg  out  of 
the  provisions  of  the  National  Banking 
Law  in  which  the  United  States  or  any 
of  its  officers  or  agents  are  parties.  With- 
out such  express  provision,  compensation 


for  serviees  ol  that  character  cannot  be 
taxed,  allowed,  or  paid.  Nor  can  the  ex- 
penses of  the  receivership  be  held  to  in- 
clude compensation  to  the  district  attor- 
ney for  conducting  a  suit  in  which  the 
receiver  is  a  party,. for  the  obvious  reason 
that  the  statute  does  not  expressly  pro- 
vide compensation  for  such  services.  Con- 
gress evidently  intended  to  require  the 
performance  by  a  district  attorney  of  all 
the  duties  imposed  upon  him  by  law,  with- 
out any  other  r^nuneration  than  that 
coming  from  his  salary,  from  the  compen- 
sation or  fees  authorised  to  be  taxed  and 
allowed,  and  from  such  other  compensa- 
tion as  is  expressly  allowed  by  laiw  spe- 
cifically on  account  of  services  named. 
Gibson  r.  Peters,  (1893)  160  U.  8.  342,  14 
8.  Ct.  134,  37  U.  8.  (L.  ed.)  1104. 

Services  of  district  attorney  in  post- 
office  oases, —  The  district  attorney  of  the 
eastern  district  of  Pennsylvania  is  not 
entitled  to  extra  compensation  for  serv- 
ices rendered  in  prosecuting  for  violations 
of  the  law  respecting  post  offices.  ( 1844) 
4  Op.  Atty.-Gen.  347. 

Services  of  district  attorneys  prosecut- 
ing offenders,^- District  attorneys  are  not 
entitled  to  any  compensation  over  and 
above  their  annual  salary  and  stated  fees 
for  any  services  whatever  rendered  by 
them  as  such  officers  in  the  prosecution  of 
offenders.     (1840)    3  Op.  Atty.-Gen.  615. 

Inspector  of  customs. —  The  fact  that  a 
night  inspector  of  customs  was  required 
to  work  overtime,  and  was  not  excused 
from  other  duty  on  account  of  such  over- 
work as  was  prescribed  by  the  Treasury 
regulations,  will  not  entitle  him  to  a 
claim  for  extra  compensation,  especially 
where  he  has  received  payment  through  a 
considerable  period  of  time  without  ob- 
jection or  protest,  and  where  there  is  no 
pretense  of  fraud  or  of  circumstances  con- 
stituting a  duress.  U.  S.  v.  Garlinger, 
(1898)  169  U.  S.  316,  18  S.  Ct.  364,  42 
U.  8.  (L.  ed.)  762,  reversing  (1896)  30 
Ct.  CI.  208. 

Naral  agents. —  Navy  agents  employed 
to  make  purchases,  or  to  perform  any 
service  for  a  department  other  than  the 
Navy  Department,  are  not  entitled  to  ex- 
tra compensation,  unless  compensation 
for  the  extra  services  is  expressly  au- 
thorised by  law.  (1840)  3  Op.  Atty.-Gen. 
588. 

Officers  at  West  Point. —  The  Execu- 
tive has  no  authority  for  allowing  extra 
compensation  to  the  officers  at  West 
Point,  the  same  not  being  authorized  by 
any  law.     (1842)  4  Op.  Atty.-Gen.  138. 

Post  office  agent. —  Where  a  special 
agent  of  the  Post  Office  Department  in 
receipt  of  a  fixed  compensation  performs 
services  as  a  deputy  marshal,  he  cannot 
be  allowed  in  respect  of  such  services  any- 
thing beyond  actual  expenses  incurred. 
(1876)    15  Op.  Atty.-Gen.  7U 
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Poet-office  carrier!. —  The  eight-hoar 
law  was  not  intended  as  a  door  of  evasion 
whereby  a  postmaster  can  bring  into  his 
office  additional  clerks  for  additional 
pay;  but  where  the  necessities  of-  an 
office  require  the  services  of  the  carriers 
after  their  own  work  is  done,  they  will 
be  entitled  to  additional  compensation 
for  all  in  excess  of  eight  hours,  notwith- 
standing the  provision  of  the  text  sec- 
tion, that  no  compensation  *^  shall  be 
made  for  any  extra  services  whatever." 
Letter-Carrier  Cases,  (1892)  27  Ct.  CI. 
244,  affirmed  (1893)  148  U.  S.  124,  13 
S.  Ct.  567,  37  U.  S.    (L.  ed.)    392. 

Under  the  eight-hoiir  law  the  carrier  is 
entitled  to  eight  hours'  pay  whether  eight 
hours'  work  be  given  him  or  not.  For 
any  excess  of  work  on  any  day  he  is  en- 
titled to  extra  pay.  The  department  can- 
not give  him  a  deficit  of  work  one  day 
and  an  excess  another,  and  make  a 
monthly  average  of  the  number  of  hours 
employe^!.  Letter-Carrier  Cases,  (1892) 
27  Ct.  CI.  244,  affirmed  (1893)  148  U.  S. 
124,  13  S.  Ct.  567,  37  U.  S.  (L.  ed.)  392. 

Post-office  clerks. —  Where  a  postal 
clerk  is  lawfully  employed  in  work  that 
is  not  inconsistent  with  his  general  busi- 
ness under  his  general  employment  as  a 
postal  clerk,  he  remains  a  postal  clerk  and 
IS  only  entitled  to  compensation  as  such. 
Wells  i\  U.  S.,    (1913)    49  Ct.  CI.  48. 

Secretary  of  commodore. —  A  commo- 
dore's secretary  cannot  lawfully  receive 
any  extra  allowance  or  compensation  in 
any  form  whatever,  for  any  service  which 
it  is  possible  for  him  to  render,  either 


within  the  line  of  his  duty  or  outside  of 
it.     (1858)   9  Op.  Atty.-Gen.  260. 

Supervising  architect. —  A  supervising 
architect  of  the  Treasury  in  the  rc^lar 
employ  of  the  government  at  a  stated  sal- 
ary of  five  thousand  dollars  may  not  re- 
cover extra  compensation  for  rendering 
services  not  strictly  appertaining  to  Ma 
office  or  position,  but  of  the  same  general 
character  and  performed  at  the  same 
place;  there  being  no  express  promise  of 
payment  made,  nor  Act  of  Congress  au- 
thorizing such  payment.  Mullett  v.  U.  S., 
(1893)  150  U.  S.  566,  14  S.  Ct.  190,  37 
U.  S.  (L.  ed.)   1184. 

Watchman. — Watchmen  are  not  entitled 
to  extra  compensation  for  labor  per- 
formed in  the  offices  during  the  day. 
(1839)  3  Op.  Atty.-Gen.  473. 

Waiver  of  right  to  extra  compensation. 
—  Where  a  contractor  renders  extra  serv- 
ice to  the  government  during  a  period  of 
more  than  six  years  without  notice  that 
he  regards  it  as  extra,  and  without  de- 
manding extra  compensation,  he  will  be 
held  to  have  waived  his  right  to  it.  Whitr 
sell  V,  U.  S.,  (1898)  34  Ct.  CI.  5. 

Fraudulent  claim  for  extra  compensa- 
*tion.— "  Where  an  office  is  accepted  in 
connection  with  the  duties  of  another 
office  under  an  appointment  which  states 
that  it  carries  no  compensation,  and  is 
held  for  some  years  without  protest, 
thereby  misleading  the  appointing  au- 
thority, and  subsequently  salary  is  de- 
manded, it  will  be  deemed  a  fraud  in  fact 
and  in  law."  Olavey  v.  U.  S.,  (1900)  36 
Ct  CI.  242. 


Sec.  1 765.  [Extra  allowances.]  No  officer  in  any  branch  of  the  public 
service,  or  any  other  person  whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional  pay,  extra  allowance,  or 
compensation,  in  any  form  whatever,  for  the  disbursement  of  public  money, 
or  for  any  other  service  or  duty  whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation.    [B.  8.] 

Act  of  March  3,  1839,  ch.  82,  5  Stat.  L.  349;  Act  of  Aug.  23,  1842,  ch.  183,  5  Stat.  K 
510. 
See  also  the  Act  of  June  20,  1874,  ch.  328,  §  3,  infra,  p.  947. 


Construction. —  This  section  has  always 
been  interpreted  strictly,  according  to  its' 
letter.  Lewis  i?.  U.  S.,  (1915)  50  Ct.  CI. 
226. 

Application. —  This  section  applies  only 
to  cases  where  regular  and  extra  compen- 
sation are  given  for  discharge  of  duties 
or  rendition  of  services  incompatible  with 
each  other.  U.  S.  v.  Evans,  (1885)  4 
Mackey  (D.  C.)  281. 

Since  the  Act  from  which  these  sections 
were  drawn  no  officer  whose  pay  is  fixed 
by  law  or  regulation  is  lawfully  entitled 
to  any  additional  pay,  extra  aUowance, 
or  compensation  in  any  form  whatever. 


for  any  other  <iuty  or  service,  unless  the 
same  shall  be  authorized  by  law,  and  the 
prohibition  therefor,  explicitly  set  fortJi, 
that  it  is  for  additional  pay  or  extra 
compensation.  (1849)  5  Op.  Atty.-Oen. 
74. 

Nature  of  appropriation  —  Generally, 
—  It  is  not  enough  to  find  an  Act  of 
Congress  authorizing  a  service  and  mak- 
ing an  appropriation  to  pay  for  it.  This 
would  be  sufficient  providing  the  person 
rendering  the  service  were  not  an  officer 
or  other  person  entitled  to  a  fixed  com- 
pensation. If  he  is,  and  he  elaima  an 
extra  oompaisation  for  an  esztra  aervioe, 
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he  must  produce  an  appropriation  which 
explicitly  sets  forth  that  it  is  made  for 
such  additional  compensation;  that  is,  he 
mtist  show  not  only  that  Congress  con- 
templated and  provided  for  a  so^ice  and 
payment  therefor,  but  that  they  contem- 
plated and  explicitly  provided  that  if  it 
should  be  rendered  by  one  already  enti- 
tled to  a  fixed  compensation  he  should 
nevertheless  receive  in  addition  thereto  the 
compensation  provided  for  such  service. 
And  the  addition  of  such  compensation  to 
a  fixed  compensation  is  not  to  be  inferred 
from  any  equitable  considerations,  but 
must  be  found  explicitly  declared  in  the 
law  itself.  U.  S.  i\  Converse,  (1868)  21 
Law  Rep.  593,  25  Fed.  Cas.  No.  14,848. 
This  case  was  reversed  on  somewhat  dif- 
ferent grounds  (1859)  21  How.  463,  16 
U.  S.   (L.  ed.)   192. 

General  appropriation  for  particuUMr  o6- 
j€ct, —  In  case  of  a  general  appropriation 
of  a  sum  of  money  for  the  accomplish- 
ment of  a  particular  object,  no  part  of 
it  can  be  paid  to  a  person  receiving  an 
annual  salary,  or  pay  and  emolumenta 
fixed  by  law,  for  any  services  he  might 
render  in  relation  to  it,  which  services 
are  not  directed  to  be  paid  by  the  Act. 
(1839)  3  Op.  Atty.-Gen.  439. 

Appropriation  for  particular  service. — 
Extra  compensation  to  persons  entitled 
to  salary  may  be  allowed  only  where 
money  shall  have  been  appropriated  for 
the  particular  service  for  the  rendition  of 
which  it  is  claimed  as  a  compensaticm. 
(1839)    3  Op.  Atty.-Gen.  439. 

Applying  contingent  fund. —  No  portion 
of  the  contingent  fund  of  a  department 
can  be  applied  to  the  payment  of  extra 
services  rendered  by  any  person  receiving 
an  annual  salary,  or  whose  pay  or  emolu- 
ments are  fixed  by  law;  because  no  par- 
ticular services  are  desi^ated  in  the  Acts 
making  such  appropriations,  to  which  the 
money  or  any  part  of  it  is  to  be  applied. 
(1839)   3  Op.  Atty.-Gen.  439. 

When  extra  compensation  is  authoriied 
—  GeneraUy. —  Where  the  service  in  ques- 
tion is  one  required  by  lam,  but  not  of 
any  particular  ofllcial,  and  compensation 
therefor  is  fixed  by  competent  authority 
and  is  appropriated,  the  officer  who,  un- 
der due  authorizaticm,  performs  the  serv- 
ice is  entitled  to  the  compensation. 
(1877)  15  Op.  Atty.-Gen.  608.  See  also 
Eveleth's  Case,  (1882)  17  Op.  Atty.-Gen. 
321. 

The  phraae  "any  other  service  what- 
ever" seems  to  be  construed  by  the  con- 
text "disbursement  of  public  money,  or 
for  any  other  service  or  duty  whatsoever," 
which  implies  that  reference  is  intended 
to  service  of  an  officer  in  the  line  of  his 
duty,  and  under  his  particular  appoint- 
ment, not  specific  service  appertaining 
to  another  and  a  distinct  conunission. 
(1857)  8  Op.  Atty.-Gen.  325. 


Services  not  legaUy  required. —  Where 
a  service  which  cannot  legally  be  required 
of  an  officer  is  rendered  with  the  consent 
of  his  superior  for  another  department 
having  no  official  control  of  him,  and  is  a 
service  within  the  lawful  discretion  of 
the  department  employing  him,  he  may 
receive  additional  pay  therefor,  notwith- 
standing this  section.  Collier  v.  U.  S., 
(1887)   22  Ct.  CI.  126. 

When  extra  compensation  is  not  au- 
thorised—  Services  connected  ioith  o^[icial 
duties. —  This  legislation  prohibits  an 
officer  of  any  branch  of  the  government 
from  receiving  additional  or  extra  coni- 
pensation  for  any  servioe  rendered  by  him 
if  the  service  so  rendered  have  any  affin- 
ity or  connection  with  the  duty  of  his 
office,  unless  such  oompensation  is  "au- 
thorised by  law  and  the  appropriation 
therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or 
compensation."  (1891)  20  Op.  Atty.-Gren. 
221. 

It  is  only  when  extra  and  additional 
duties  are'  imposed  upon  an  officer  as  a 
part  of  his  duty,  and  he  is  bound  to  obey 
and  perform  them,  that  such  officer  is  not 
entitled  to  and  cannot  receive  extra  pay 
unless  it  is  fixed  by  law,  and  '*  the  appro- 
priation therefor  explicitly  states  that  rt 
is  for  such  additional  pay."  U.  S.  f>. 
Stcwe,  (D.  C.  Minn.  1884)   19  Fed.  807. 

When  salary,  etc.,  are  futed. —  The 
"salary,"  "pay,"  or  "emoluments"  of 
such  "officer"  or  "person"  must  be 
"  fixed  by  law  or  regulation,"  in  t^er  to 
bring  him  within  the  provisions  of  this 
section.  A  "  salary  "  is  "  fixed  "  when  it 
is  at  a  stipulated  rate  for  a  definite  pe- 
riod of  time.  A  "  pay  "  or  "  emolument " 
is  "fixed"  when  the  amount  of  it  is 
agreed  upon  and  the  service  for  which  it 
is  to  be  given  defined*  a  salary,  pay,  or 
emolument  is  fixed  by  law  when  the 
amount  is  named  in  a  general  order,  pro- 
mulgated under  provisions  of  law,  and 
applicable  to  a  class  or  classes  of  persons. 
Hedrick  i;.  U.  S.,  (1880)   16  Ct.  CI.  88. 

A  "  r^[ulation "  affects  a  class  or 
classes  of  officers ;  an  "  instruction  "  is  a 
direction  to  govern  the  conduct  of  the 
particular  officer  to  whom  it  is  addressed. 
If  the  pay  of  a  person  in  the  public  service 
is  not  fixed  by  '  law  or  regulations,"  but 
is  specially  fixed  by  the  order  or  instruct 
tion  of  the  Secretary  of  the  Treasury,  the 
person  is  not  within  the  prohibition  of 
this  statute.  Landram  v.  U.  S.,  (1Q80) 
16  Ct.  CI.  74. 

Disbursement  not  required  l>y  office. — 
Extra  compensation  cannot  be  allowed  to 
an  officer  because  he  has  disbursed  public 
money  which  his  office  did  not  require  him 
to  disburse.  Browne  v.  U.  S.,  (1851)  1 
Curt.  15,  4  Fed.  Cas.  No.  2,086. 

Persons  affected  —  Collectors. —  Col- 
lectors are  "officers"  or  persons  ''whose 
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salaries  or  whose  pay  or  emoluments  are 
fixed  by  law  and  regulations."  (1843)  4 
Op.  Atty.-Gen.  249. 

It  was  open  to  the  Secretary  of  lAe 
Treasury  to  prescribe  the  allowances  to 
collectors  or  the  payment  of  distillery  sur- 
yeyors  in  the  form  of  a  regulation  or  in 
the  form  of  an  instruction.  In  the  former 
case  it  would  have  brought  them  within 
the  terms  of  this  section;  in  the  latter 
case  they  would  have  been  outside  those 
terms.  Landram  f>,  U.  S.,  (1880)  16  Ct 
CI.  74. 

The  collectors  of  customs  are  prevented 
by  these  Acts  from  obtaining  any  allow- 
ance for  accepting  and  paying  drafts  by 
the  Secretary  of  the  Treasury,  even  if 
such  service  could  be  considered  beyond 
the  pale  of  their  official  duties.  Hoyt  9. 
U.  8.,  (1850)  10  How.  109,  13  U.  S.  (L. 
ed.)   348. 

Construing  this  statute  it  was  held  in 
U.  S.  a  Shoemaker,  (1868)  7  Wall.  838, 
19  U.  S.  (L.  ed.)  80,  that  a  collector  of 
customs  was  not  entitled  to  offset,  in  a 
suit  against  him  by  the  United  States, 
compensation  for  disbursements  made  for 
building  a  custom  house  and  marine  hos- 
pital at  the  port  where  he  was  collector. 

C<>mmi98ioner8  of  the  District  of  Colum- 
hiiu — The  commissioners  of  the  District 
of  Columbia  are  not  **  persons  in  the  serv- 
ice of  the  United  States  '*  within  the 
meaning  of  this  section.  (1912)  29  Op. 
Atty.-Gen.  410. 

Commissioner  for  exploration, —  A  com- 
missioner for  the  exploration  and  survey 
of  a  certain  boundary  cannot  be  allowed 
extra  compensation  by  the  accounting 
officer  unless  there  shall  be  legislative 
action  authorizing  it.  (1843)  4  Op.  Atty.- 
Gen.  269. 

Department  clerk  serving  abroad. —  In 
Stansbury  t?.  U.  S.,  (1868)  8  Wall.  38, 
19  U.  S.  (L.  ed.)  315,  under  the  Act  of 
Aug.  23,  1842  (now  embodied  in  the  text 
section),  declaring  that  no  officer  of  the 
government  drawing  a  fixed  salary  shall 
receive  additional  compensation  for  any 
service  unless  it  is  authorized  by  law, 
and  a  specific  appropriation  made  to  pay 
it,  an  agreeing  by  the  Secretary  of  the 
Interior  to  pay  a  clerk  in  his  department 
for  services  rendered  to  the  government 
by  labors  abroad  —  the  clerk  still  holding 
his  place  and  drawing  his  pay  as  clerk 
in  the  interior  —  was  held  void.  See 
also  Stansbury  v.  U.  E.,  (1864)  1  Ct.  CI. 
123.;  Harvey  v.  U.  S.,  (1867)  3  Ct.  CI. 
38;  Wilson  v,  U.  S.,  (1865)  1  Ct.  CI. 
206. 

Deputy  marshal, —  A  deputy  mare(hal 
is  not  an  officer,  "  or  any  other  person 
whose  salary,  pay,  or  emoluments  are 
fixed  bv  law  or  regulation."  Matthews  p. 
U.  S.,*(1897)  32  Ct.  CI.  123,  affirmed 
on  other  grounds  in  (1899)  173  U.  S. 
381,  19  S.  Ct.  413,  43  U.  S.  (L.  ed.)   738. 


Disbursing  money  for  topographical 
purposes, —  The  Secretary  of  War  in,  the 
ordinary  execution  of  his  public  duties 
cannot  employ  and  eompensate  collectors, 
etc.,  in  the  revenue  service  for  disbursing 
moneys  appropriated  for  topographicu 
purposes.      (1845)    4  Op.  Atty.-Gen.  401. 

Distillery  surveyors, —  The  appoint- 
ments issued  by  the  commissioner  of  in- 
ternal revenue  to  distillery  surveyors, 
though  they  practically  had  the  same 
executive  operation  as  **  regulations," 
were  not  regulations  but  "  instructions,*' 
and  consequently  do  not  bring  the  case 
of  a  distillery  surveyor  within  the  statu- 
tory prohibition  against  dual  or  extra 
compensation.  Landram  v.  U.  S.,  (1880) 
16  Ct.  CI.  74. 

District  attorneys. — It  is  the  duty  of 
the  district  attorney  to  repres^it  the 
United  States  in  proceedings  for  the  con- 
demnation of  lana,  and  his  attendance  in 
court  on  such  proceedings  is  on  the  busi- 
ness* of  the  United  States  as  prescribed 
by  R.  S.  sec.  824.  (See  Judicial  Offi- 
cers, vol.  4,  p.  651.)  And  where  no  stat- 
ute provides  for  extra  or  special  com- 
pensation for  services  of  that  character, 
he  is  not  entitled  to  any  additional  pay, 
extra  allowance,  or  compensation  therefor 
except  under  express  appropriation  for 
that  purpose.  U.  S.  v.  Johnson,  (1899) 
173  U.  S.  363,  19  S.  Ct.  427,  43  U.  S. 
(L.  ed.)  731. 

''  It  would  be  difficult,"  -said  Sanborn, 
J.,  "  to  state  more  clearly  than  these  pro- 
visions of  the  Acts  of  Congress  do  the 
rule  that  the  compensation  which  they 
prescribed  for  the  discharge  of  the  duties 
of  the  office  of  district  attorney  shall  be 
his  only  compensation,  or  to  prohibit  more 
positively  the  allowance  of  any  additional 
compensation  *  for  any  other  service  or 
duty  whatever,  unless  the  same  is  au- 
thorized by  law,  and  the  appropriation 
therefor  explicitly  states  that  it  is  for 
such  additional  pay,  extra  allowance,  or 
compensation.'  They  impose  three  condi- 
tions precedent  to  the  recovery  by  a  dis- 
trict attorney  of  any  compensation  beyond 
that  prescribed  by  these  statutes,  namely: 
the  services  must  have  been  such  as  he 
was  not  required  to  perform  in  the  dis- 
charge of  the  duties  of  his  office;  the  ex- 
tra compensation  for  his  services  must 
have  been  authorized  by  law;  and  there 
must  have  been  an  approprietion  therefor 
which  explicitly  stated  that  it  was  for 
such  extra  compensation."  U.  S.  f.  Ady, 
(C.  C.  A.  8th  Cir.  1896)  76  Fed.  359,  40 
U.  S.  App.  312,  22  C.  C.  A.  223. 

District  attorney  of  District  of  Colum- 
bia.— ^The  district  attorney  and  the  assist- 
ant district  attorney  of  the  District  of 
Columbia  are  officers  whose  **  salary,  pay, 
or  emoluments  are  fixed  by  law,"  and  they 
are  not  entitled  to  additional  compensa- 
tion for  professional  services  rendered  for 
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the  Rock  Creek  park  conrniiBsioners*    Cole 
V.  U.  S.,  (1893)  28  Ct.  CI.  601. 

Oauger, — A  ganger's  pay  being  fixed  by 
a  general  regulation,  hia  case  comes  within 
the  prohibition  of  this  statute,  and  he  caA- 
not  receive  pay  for  another  service  ren- 
dered at  the  same  time.  Hedrick  r.  U.  S., 
(1880)    16  Gt.  01.  88. 

Inspector  of  electric  light  plante. —  Com- 
pensation for  the  services  of  an  inspector 
of  electric  light  plants  in  the  Treasury 
I>epartment,  rendered  in  connection  with 
the  installation  of  an  electric  light  plant 
for  the  buildings  of  the  Interior  Depart- 
ment, at  the  request  of  the  Secretary  of 
the  Interior,  and  hv  the  direction  of  the 
Secretary  of  the  Treasury,  is  forbidden 
by  this  section,  although  such  services 
were  valuable,  and  were  performed  after 
hours,  and  in  addition  to  a  full  discharge 
of  regular  duties,  since  the  case  is  one  of 
the  performance  of  extra  servicet  which 
the  law  did  not  specially  require,  and  for 
which  it  did  not  fix  the  remuneration,  and 
not  a  case  of  the  filling  of  two  distinct 
places,  offices,  or  employments.  Wood- 
well  V.  U.  S.,  (1909)  214  U.  S.  82,  29  S. 
Ct.  677,  53  U.  S.  (L.  ed.)  919,  afflrming 
(1906)    41  Ct.  CI.  357. 

Marshal  sent  to  foreign  country. —  If  a 
United  States  marshal  was  appointed  an 
agent,  in  pursuance  of  R.  S.  sec.  5276, 
(see  Education,  vol.  3,  p.  284)  to  go  to 
a  foreign  country  to  take  the  delivery  of 
a  criminal,  his  services  performed  in  pur- 
suance of  such  an  appointment  would 
not  be  a  duty  added  to  or  connected 
with  the  regular  duties  of  his  office  as 
marshal.  The  appropriation  bills  pro- 
vide for  the  payment  of  compensation 
for  these  services,  but  they  do  not 
specify  the  amount  to  be  paid  to  such 
agent.  But  if  the  amount  of  com- 
pensation to  be  paid  the  agent  was  fixed 
by  regulation  of  the  department  before 
his  appointment,  he  is  entitled  to  receive 
the  amount  so  established;  if  the  amount 
was  not  fixed  by  regulation,  he  is  not  en- 
titled to  compensation  beyond  his  ex- 
penses.    (1888)  19  Op.  Atty.-Gen.  121. 

Postal  publication. — The  Act  of  March 
3,  1891,  ch.  540,  appropriating  money  for 
a  new  edition  of  the  postal  laws  and 
regulations,  does  not  authorize  the  Post- 
master-General to  make  an  allowance  to 
an  officer  of  his  department  whom  he  may 
designate  for  that  purpose.  (1891)  20 
Op.  Atty.-Gen.  221. 

Reward  for  services  connected  with  offi- 
cial duties. — The  payment  of  a  reward  to 
an  officer  for  services  within  the  scope 
.  of  his  official  duties  is  contrary  to  public 
policy.  Matthews  r.  U.  S.,  (1897)  32  Ct. 
CL  123,  affirmed  on  other  grounds  in 
(1899)  173  U.  S.  381,  19  S.  Ct.  413,  43 
C.  S.  (L.  ed.)  738. 

Reward  for  arrest.-^  Where  a  statute 
vesta  a  discretion  in  the  attorney-general 


to  include  or  not  to  include,  when  he  ex- 
ercises the  power  to  offer  a  reward  for 
the  arrest  of  certain  persons,  particular 
persons  within  the  offer  by  him  made,  and 
that  discretion  is  so  availed  of  as  not  to 
exclude  deputy  marshals  from  taking  the 
reward  offered,  it  is' not  a  case  within  the 
provisions  of  the  above  statute,  and  such 
deputy  marshal  is  not  forbidden  to  take 
such  reward.  U.  S.  v.  Matthews,  (1899) 
173  U.  S.  381,  19  8.  Ct.  413,  43  U.  &. 
(L.  ed.)  738,  affirming  (1897)  32  Ct.  01. 
123. 

Sheriff  in  charge  of  prisoners. —  Even 
if  the  fact  that  a  county  sheriff  may  pos- 
sibly be  constituted  a  United  States  of- 
ficer by  reason  of  his  having  charge  of 
United  States  prisoners,  still  he  is  pro- 
hibited from  receiving  extra  compensation 
for  the  care  of  such  prisoners  by  the 
provisions  of  this  section.  Avery  v, 
Pima  County,  (1900)  7  AHe.  26,  60  Pac. 
702. 

Secretary  ad  interim. — The  person  ap- 
pointed Secretary  of  the  Treasury  ad  in- 
terim has  a  claim  upon  the  government 
for  the  usual  —  or,  if  there  be  no  usual, 
for  a  reasonable  —  compensation  for  his 
services  in  that  capacity,  but  an  appro- 

griation  is  necessary.    (1842)  4  Op.  Atty.- 
[en.  122. 

Special  disbursing  agent. — Where  the 
facts  showed  that  the  appointment  of  the 
plaintiff  as  a  "  special  disbursing  agent " 
was  not  an  appointment  to  a  separate  and 
distinct  office  from  those  already  held  by 
him,  but  was  merely  an  order  requiring 
him  to  perform  additional  services  in  the 
way  of  disbursing  public  moneys,  it  was 
held  that  the  payment  for  the  extra  ser- 
vices was  prohibited  by  the  terms  of  this 
section  without  reference  to  the  fact  that 
the  appellant  already  held  offices  whose 
salary  or  annual  compensation  amounted 
to  more  than  two  thousand  five  hundred 
dollars.  Kvans  f>.  United  States,  (1913) 
226  U.  S.  667,  S3  S.  Ct.  133,  67  U.  S.  (L. 
ed.)  353. 

Superintendent  of  lighthouses, — The 
Secretary  of  the  Treasury  under  the  Acts 
of  Congress  was  authorized  to  appoint  an 
agent  to  purchase  all  the  supplies  neces- 
sary for  the  lighthouse  service  through- 
out the  United  States,  and  to  make  the 
necessarv  disbursements  therefor,  and 
such  agent  was  entitled  to  a  compensa- 
tion of  two  and  a  half  per  cent  on  the 
amount  disbursed,  and  the  money  was  ap- 
propriated to  pay  it.  The  secretary  had 
a  right,  under  these  laws,  to  select  as 
agent  any  one  already  holding  office,  if 
he  supposed  him  to  be  best  qualified  for 
the  duty.  But  he  had  no  right  to  order  a 
collector  of  the  revenue,  or  any  other 
officer  of  the  government,  to  perform  this 
duty  without  compensation  outside  of  the 
lighthouse  district  of  which  he  was  super- 
intendent, or  outside  of  and  alien  to  the 
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oflSce  he  held.     Converse  v.  U.  S.,  (1858) 
21  How.  463,  16  U.  S.   (L.  ed.)    192. 

In  (1843)  4  Op.  Atty.^en.  272,  it  was 
held  that  collectors  of  customs  who  are 
made  superintendents  of  lighthouses  may 
receive  commissions  on  their  disburse- 
ments. 

Treasury  clerk  making  customB  die- 
hursements, —  "  A  disbursing  clerk  in  the 
office  of  the  Secretary  of  the  Treasury, 
who  makes  payments  by  direction  of  the 
secretary  which  should  be  made  by  a  col- 
lector of  customs  or  local  disbursing 
agents  comes  within  the  prohibition  as 
to  eictra  compensation  of  the  R.  S.  sees. 
1763,  1764,  1765  [supra,  p.  9281,  and  the 
Act  of  20th  June,  1874  [infra,  p.  9471." 
Bartlett  v.  U.  S.,   (1890)   25  Ct.  CL  389. 


Pay  of  clerk  suspended  during  the  com- 
pensation for  other  work. — Where  the  Sec- 
retary of  War  designates  a  clerk  as  his 
agent  to  superintend  a  construction  au- 
thorized by  Ck>ngress  under  an  appro- 
priation therefor,  and  suspends  his  pay 
as  clerk  and  fixes  a  certain  amount  as 
compensation  to  him  as  such  agent,  he 
having  accepted  the  terms  of  his  employ- 
ment as  agent  has  no  claim  upon  the  gov- 
ernment for  compensation  as  clerk,  but 
is  entitled  to  receive  pay  for  service  as 
the  agent,  and  such  pay  is  not  additional 
to  any  other  compensation  nor  an  extra 
allowance,  nor  does  such  a  case  fall 
within  the  prohibition  of  this  section. 
Eveleth's  Case,  (1882)  17  Op.  Atty.-G«L 
321. 


Sec.  1 766.  [Officer  in  arrears.]  No  money  shall  be  paid  to  any  person 
for  his  compensation  who  is  in  arrears  to  the  United  States,  until  he  has 
accounted  for  and  paid  into  the  Treasury  all  sums  for  which  he  may  be 
liable.  In  all  cases  where  the  pay  or  salary  of  any  person  is  withheld  in 
pursuance  of  this  section,  the  accounting  officers  of  the  Treasury,  if  required 
to  do  so  by  the  party,  his  agent  or  attorney,  shall  report  forthwith  to  the 
Solicitor  of  the  Treasury  the  balance  due;  and  the  Solicitor  shall,  within 
sixty  days  thereafter,  order  suit  to  be  commenced  against  such  delinquent 
and  his  sureties.    IB.  S.] 

Act  of  Jan.  25,  1828,  ch.  2,  4  Stat.  L.  246;  Act  of  May  20,  1836,  ch.  77,  5  Stat.  L.  31. 

By  the  Act  of  July  16,  1892,  ch.  195,  §  1,  27  Stat.  L.  177,  the  pay  of  officers  of  the 
army  may  be  withheld  under  this  section  in  certain  instances.  See  Wab  Department 
AND  Military  Establishment. 


Definitions  —  "  Compensation.'*  —  The 
word  "  compensation "  is  equivalent  to 
the  words  **  salary  or  pay  "  and  does  not 
include  the  "  rations "  nor  "  extra  ex- 
penses "  which  are  not  pay  proper.  (1834) 
2  Op.  Atty.-Gen.  693. 

*' Forthwith."— The  word  "forthwith" 
is  equivalent  to  "  without  unnecessary  de- 
lay."  It  means  that  there  shall  be  no 
discretion  to  sue,  or  not  to  sue,  on  an 
account  stated.  As  soon  as  the  account 
is  ready  to  be  reported,  it  shall  **  forth- 
with "  be  reported ;  if  not  to  be  reported, 
it  shall  be  got  ready  as  soon  as  possible, 
consistent  with  the  course  of  the  account- 
ing officers.     (1842)   4  Op.  Atty.-Gen.  33. 

Application. —  This  section  applies  only 
to  cases  where  the  party  is  liable  to  the 
United  States,  and  cannot  be  extended  to 
a  case  of  payment  in  good  faith  for  a 
service  rendered,  made  in  mistake  of  law. 
Hedrick  v.  U.  S.,  (1880)  16  Ct.  CI.  88. 

Priyate  debts  and  collateral  securities. 
—  No  public  officer  can  make  the  govern- 
ment either  agent  or  trustee  for  the  col- 
lection of  private  debts;  nor  enter  into 
contracts  relating  to  collateral  securi- 
ties for  the  payment  of  debts;  nor  make 
the  government  liable  for  neglect  to  col- 
lect such  collaterals.  Taggarts  v.  U.  8., 
(1881)    17  Ct.  CI.  321. 


Treasury  regulations. —  Regulations  of 
the  treasury  allowing  attorneys  practic- 
ing before  the  department  the  percentage 
of  claims  for  their  preparation,  prosecu- 
tion, and  remittance,  do  not  control  this 
statute  or  provision.  Pennebaker  v.  U. 
S.,  (1894)  29  Ct.  CI.  36. 

Time  for  withholding.— The  officers  of 
the  treasury  are  authorized  to  withhold 
the  pay  of  officers  of  the  government  who 
are  ascertained  to  be  in  default  to  the 
government,  where  the  time  for  account- 
ing has  actually  passed,  but  not  other- 
wise.    (1842)  4  Op.  Atty.-Gen.  33. 

Necessity  of  immediate  statement. —  It 
is  not  incumbent  on  the  executive  govern- 
ment to  pay  an  acknowledged  defaulter 
his  salary  because  his  accounts  cannot  be 
immediately  stated,  as  the  Act  requires 
they  should  be,  for  the  purpose  of  suit, 
or  to  drive  the  government  to  a  suit  be- 
fore it  is  prepared  for  carrying  it  on  un- 
der that  Act.  (1842)  4  Op.  Atty.-Gen. 
33. 

Prior  suit. — ^The  statute  does  not  re- 
quire that  before  payment  is  withheld  the 
officer  shall  be  adjudged  in  arrears  in  a 
suit  brought  a^ainsti  him.  (1881)  17  Op. 
Atty.-Oen.  30. 

Discretion  of  Secretary  of  War — Oen- 
erally. — ^When  the  second  comptroller  re- 
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ports  *ftii  officer  indebteo  to  the  United 
States,  it  is  a  matter  wholly  within  the 
discretion  of  the  Secretary  of  War  under 
the  army  regulation  (article  2445)  and 
imder  this  section  whether  to  order  a 
stoppage  of  pay  or  not.  Matter  of  Bill- 
ings,  (1S88)   23  Ct.  CI.  166. 

Act  in  obedience  to  orders, —  The  power 
given  to  the  Secretary  of  War  is  a  rea- 
sonable one  and  it  is  to  be  reasonably  ex- 
ercised, and  that  it  may  be  it  is  placed 
entirely  within  his  discretion.  That  dis- 
cretion requires  that  while  the  power  of 
summarily  stopping  an  officer's  pay  may 
be  asserted  against  a  delinquent  ofacer  or 
against  one  who,  without  being  delin- 
quent, has  acted  upon  his  own  responsi- 
bility, it  is  not  to  be  asserted  against 
one  who  has  acted  in  obedience  to  or- 
ders, and  whose  act  was  really  the  act 
of  his  military  superior,  which  he  was 
bound  to  obey  and  as  to  which  he  is 
expressly  relieved  from  personal  liability. 
Matter  of  Smith,  (1889)   24  Ct.  CI.  209. 

Refusal  to  stop  pay. — ^The  refusal  of 
the  Secretary  of  War  to  atop  an  officer's 
pay  is  not  a  decision  upon  the  merits;  it 
will  not  bind  the  government  nor  preclude 
the  comptroller  from  causing  a  suit  to  be 
brought  against  the  officer;  it  merely  de- 
termines that  the  officer  is  so  far  without 
fault  that  the  harsh  and  summary  remedy 
of  stopping  his  pay  should  not  be  re- 
sorted to.  Matter  of  Smith,  (1889)  24 
Ct.  CI.  209. 

Persons  and  accounts  affected — Ac- 
counts settled, — ^Where  the  accounts  of  a 
mail  contractor  have  been  fully  settled 
and  no  attempt  hais  been  made  to  disturb 
them  for  many  years,  they  are  conclusive, 
and  no  charge  can  be  made  against  him 
which  ought  to  have  been  settled  then. 
(1858)   9  Op.  Atty.-Gen.  197. 

An  Act  of  Congress  granting  money  to 
one  mail  contractor  or  ordering  the  same 
amount  to  be  charged  upon  the  account  of 
another,  whose  accounts  have  been  long 
since  settled,  is  void  and  of  no  effect  as 
against  the  latter.  (1868)  9  Op.  Atty.- 
Gen.  197. 

Acting  collector, — ^An  acting  collector 
of  internal  revenue  is  liable  for  whatever 
public  money  he  personally  took  and  ap- 
propriated to  his  own  use.  Hiland  v, 
U.  S.,  (1885)  20  Ct.  CI.  410. 

Experts, — ^The  employment  of  experts 
in  a  trial  before  a  court-martial  is  a  mat- 
ter within  the  legal  and  proper  discretion 
of  the  Secretary  of  War;  and  h\8  order 
to  employ  and  pay  them  is  official  au- 
thority to  the  officer,  who  in  the  ordinary 
discharge  of  his  duty  makes  the  payment 
and  protects  him  from  the  summary  rem- 
edy authorized  by  the  Revised  Statutes 
and  army  regulations.  Matter  of  Smith, 
(1889)  24  Ct.  a.  209. 

Lobs  eharged  to  another  officer, — The 
liability  of  a  public  officer  for  money 


taken  and  appropriated  is  not  discharsfcd 
by  the  treasury  department  chariring  the 
loss  to  another  officer.  The  liability  of  a 
public  officer  is  neither  created  nor  re- 
leased bv  bookkeeping.  Hiland  v.  U.  S., 
^1885)   20  Ct.  CI.  410. 

Stoppage  of  pwy  of  military  officers. — 
As  the  payments  made  by  military  officers 
are  frequently  made  under  orders  which 
they  cannot  disobey  and  amid  circum- 
stances in  which  the  public  welfare  does 
not  admit  of  investigation  or  delay,  a 
stoppage  of  their  pay  cannot  be  compelled 
by  the  accounting  officers  of  the  treasury, 
but  only  by  their  c^cial  head,  the  Secre- 
tary of  War.  Matter  of  Smith,  (1889) 
24  Ct.  CI.  209. 

Officer^s  account  twice  paid, —  Where  an 
officer's  account  for  the  same  month  was 
paid  twice  by  different  paymasters  • — one 
payment  being  made  in  November  and  the 
other  in  December  —  the  paymaster  who 
made  the  last  payment  is  chargeable  with 
the  overpayment.  In  such  case  the  gov- 
ernment may  hold  liable  for  the  overpay- 
ment both  the  officer  who  made  and  the 
officer  who  received  the  payment.  (1882) 
17  Op.  Atty.-Gen.  426. 

Officer  not  party  to  compromise, —  A 
compromise  between  a  defaulting  officer 
and  the  government  will  not  be  construed 
so  849  to  shield  another  officer  not  a  party 
to  it.  Hiland  v,  U.  S.,  (1885)  20  Ct.  CI. 
410. 

An  officer  whose  indebtedness  to  the 
government  is  apparently  covered  by  a 
compromise  to  which  he  was  not  a  party 
cannot  adopt  so  much  of  it  as  releases 
him  from  liability  and  reject  the  part 
which  releases  the  government  from  Ua- 
biUty  to  him.  HUand  f\  U.  8,,  (1885)  20 
Ct.  CI.  410. 

Refusal  to  pay  assigned  ftocounU,-^ 
Where  an  army  officer '  assigned  his  pay 
account  in  payment  of  certain  indebted- 
ness, which  accounts  the  paynoaster-gen- 
eral  declined  to  pay  for  the  reason  that 
on  the  maturity  thereof  the  officer  was 
in  arrears  to  the  United  States,  the  re- 
fusal of  the  paymaster-general  was  in  ac- 
cordance witik  this  sed^ion.  (1881)  17 
Op.  Atty.-Gen.  30. 

Settlement  under  mistake  of  law. — 
Where  a  settlement  is  made  at  the  treas- 
ury between  the  government  and  a  pri- 
vate party,  in  good  faith,  though  under 
a  mistaken  construction  of  a  statute, 
for  services  actually  rendered  at  an 
honest  valuation,  the  settlement  cannot 
be  reopened  by  one  party  without  the  con- 
sent of  the  other,  and  the  government 
cannot  recover  back  the  money  so  paid. 
Hedrick  v.  U.  S.,  (1880)  16  Ct.  Ci.  88. 

Effect  on  sureties. — This  section,  au- 
thorizing the  salary  of  an  officer  in  ar- 
rears to  be  withheld,  forms  no  part  of 
the  contract  with  the  sureties.  This  stat- 
ute  was  passed  to  secure  and  protect  the 


942 


8  FED.  STAT.  ANN.  (2d  Ed.) 


government  and  insure  punctuality  on  tha 
part  of  public  officers,  and  although  it  in 
strong  language  inhibits  the  payment  of 
salaries  to  any  person  in  arrears,  yet  if 
an  unauthorized  payment  is  made  by  the 
proper  officer  whose  duty  it  is  to 'pass 
upon  and  allow  salaries,  the  government 
is  not  responsible  for  the  misconduct  of 
such  officer  and  the  sureties  are  not 
charged  on  that  account.  {Citing  Gib- 
bons V.  U.  a,  (1869)  8  WalL  274,  19 
U.  S.  (L.  ©d.)  453;  U.  &  «.  Curry,  (1848) 
6  How.  106,  12  U.  S.  (L.  ed.)  363;  U.  S.  v. 
Vanzandt,  (1826)  11  Wheat.  184,  6  U.  8. 
(L.  ed.)  448.)  U.  8.  v.  Potter,  (1879)  7 
Reporter  675,  27  Fed.  Caa.  No.  16,076. 

The  delinquent  here  spoken  of  is  the 
"  party  **  and  the  "  person  "  against  whom 
the  prior  provisions  of  the  law  are 
leveled;  and  this  clause  shows  that  in  the 
contemplation  of  the  lawmakers,  the  de- 
linquent, whoever  he  might  be,  whether 
a  disbursing  officer  or  not,  was  at  all 
events  to  be  a  principal  debtor  and  not 
a  mere  surety.  Sureties  of  Debtors  Not 
Liable  to  Detention  of  Their  Pay,  (1836) 
3  Op.  Atty.-Gen.  52. 

Sureties  of  a  delinquent  or  defaulting 
principal  ebligor  »  a  custom-house  bond 
are  not  liable  to  detention  of  moneys  then 
due  them  —  the  phrase,  "who  is  in  ar- 
rears to  the  United  States,"  applying 
only  to  persons  who  having  previous 
transactions  of  a  pecuniary  nature  with 
the  government  are  found  upon  the  settle- 
ment oi  those  transactions  to  be  in  ar- 
rears. Sureties  of  Debtors  Not  Liable 
to  Detaition  of  Their  Pay,  (1836)  3  Op. 
Atty.-6en.  52. 

The  sections  of  the  Revised  Statutes 
(300,  307,  308,  see  IteAsusT  DEPAirr- 
MENT),  relating  to  the  payment  of  war- 
rants^ after  three  years  from  issuance,  do 
not  form  any  part  of  the  contract  with 
the  sureties  of  an  officer  appointed  under 
this  section.  U.  8.  t?.  Potter,  (1879)  7 
Reporter  676,  27  Fed.  Ci^s.  No.  16,076. 

Set-off  —  Faandation  of  right,—  The 
right  of  set-<^,  where  the  government  is 
both  debtor  and  creditor,  is  established 
and  provided  for  by  this  section  and  by 
the  Act  of  March  3,  1875,  ch.  149,  18 
Stat.  L.  481  (see  Claims,  vol.  2,  p.  190) 
but  it  exists  independently  of  those  en- 
actments and  is  founded  upon  R.  S.  sec. 
236  (see  Tbcasuby  Dbpabtment).  Tag- 
gart  V.  U.  8.,  ( 1881 )   17  Ct  CI.  322. 

Person  both  debtor  and  creditor. — 
Where  a  person  is  both  debtor  and  cred- 
itor of  the  government  in  any  form 
the  accounting  officers  are  required  by 
law  tq  set  off  the  one  indebtedness  against 
the  other  and  certify  only  the  balance. 
Taggart  r.  U.  8.,  (1881)  17  Ct.  CI.  322. 

R.  S.  sees.  1767-1772.    These  sections  were  as  follows: 

"Sec.  1767.  [Tenure  of  ofHoe,]  Every  person  holding  any  civil  office  to  which  he 
has  been  or  hereafter  may  be  appointea  by  and  with  the  advice  and  consent  of  the 
Senate,  and  who  shall  have  become  duly  qualified  tn  act  therein,  shall  be  entitled  to 


Poioer  of  treaswrp  to  offset  olottiM.-— 
The  treasury  is  in  the  possession  of 
adequate  power  to  guard  the  United 
States  against  the  payment  of  judgments 
or  claims,  where  there  exists  in  the  de> 
partment  a  demand  against  the  claim- 
ant which  is  a  proper  subject  of  set-off. 
The  Schooner  Henry  and  Gustavus, 
(1900)  35  Ct.  CL  393;  Labadie  r.  U.  S., 
(1898)    33  Ct.   CL   476. 

Duties  of  Treasury  Department, — *'  It 
is  among  the  general  duties  of  the  Treas- 
ury Department  through  the  accounting 
officers  to  settle  all  claims  and  demands 
by  and  against  the  United  States,  and  in 
proper  case  to  set  off  one  against  the 
other  when  the  government  is  both  debtor 
and  creditor  of  the  same  party."  Howes 
r.  U.  S.,   (1889)   24  Ct.  CL  170. 

Oovemment  interests  only, —  The  duty 
of  the  acoounting  officer  in  the  matter  (^ 
set-off  does  not  extend  beyond  the  in- 
terests of  the  government.  Taggart  r. 
U.  S.,    (1881)    17  Ct.  CL  322. 

8et-off  against  widow, — ^A  debt  of  the 
husband  to  the  government  is  not  a  sub- 
ject of  set-off  against  the  widow,  and 
where  the  debt  was  not  an  overpayment 
of  pay,  it  cannot  be  pleaded  as  a  pay- 
ment. Semple  v,  U.  S.,  (1889)  2i  Ct 
CL   422. 

Set-off  against  payment  authorized  by 
Congress. — A  person  to  whom  Congress 
has  authorized  the  payment  of  a  certain 
sum,  in  satisfaction  of  an  acknowledged 
debt,  has  an  absolute  title  to  the  money 
which  no  executive  officer  has  authority 
to  resist,  and  against  a  claim  so  allowed 
by  Congress  the  Secretary  of  the  Treasury 
cannot  set  off  a  debt  alleged  to  be  due 
by  the  claimant  to  the  United  States, 
upon  which  no  suit  has  ever  been  brought 
or  judgment  recovered  and  the  justice  of 
which  is  denied  by  the  party.  (1858)  9 
Op.  Atty.-Gen.  197. 

The  United  States  like  other  creditors 
must  establish  their  rights  against  a  citi- 
zen by  due  course  of  law  and  before  the 
proper  tribunals,  there  being  no  law  which 
gives  to  the  Secretary  of  the  Treasury 
the  power  to  adjudicate  upon  disputed 
claims  of  the  government  against  individ- 
uals.    (1858)   9  Op.  Atty.-Gen.  197. 

Payment  by  mistake  to  one  subse- 
quently an  official. — Where  money  was 
paid  by  a  United  States  marshal  under  a 
mistake  of  fact  to  a  person  who  subse- 
quently became  an  officer  in  the  postal 
service,  the  latter  being  in  arrears  to  the 
United  States  for  the  amount  so  paid,  it 
may  be  set  off  against  his  compensation 
as  such  officer.  (1884)  17  Op.  Atty.-Gen. 
677. 
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hold  such  office  during  the  term  for  which  he  was  appointed,  unless  sooner  removed 
by  and  with  the  advice  and  consent  of  the  Senate,  or  by  the  appointment,  with  the  like 
advice  and  consent,  of  a  successor  in  his  place,  except  as  herein  otherwise  provided/' 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  430;  Act  of  April  5,  1869,  ch.  10,  16 
Stat.  L.  6. 


The  following  cases  construed  this  sec- 
tion: Parsons  t\  U.  8.,  (1897)  167  U.  S. 
336;  McAllister  v.  U.  8.,  (1891)  141  U. 
S.,  (1891)  141  U.  S.  177;  In  re  Marshal- 
ship,  etc.,  (1884)  20  Fed.  381;  Parsons  v. 


U.  8.,  (1896)  30  Ct.  a.  231;  Howard  v, 
U  8.,  (1887)  22  Ct.  CI.  305;  (1887)  18 
Op.  Atty.-Gen.  576;  (1877)  15  Op.  Atty.- 
Gen.  406;  Anderson  «.  Wasatch,  etc.,  R. 
Co.,  2  Utah  521. 


"  Sec.  1768.  [BuapenHon  and  fiUing  vtcanoies,}  During  any  recess  of  the  S^iate  the 
President  is  authorised,  in  his  discretion,  to  suspend  any  civil  officer  appointed  by  and 
with  the  advice  and  consent  of  the  Senate,  except  judges  of  the  courts  of  the  United 
States,  until  the  end  of  the  next  session  of  the  Senate,  and  to  designate  some  suitable 
person,  aubject;  to  be  removed,  in  his  discretion,  by  the  designation  of  another,  to  per- 
form the  duties  of  such  suspended  officer  in  the  mean  time;  and  the  person  so  desig- 
nated shall  take  the  oath  and  give  the  bond  required  by  law  to  be  taken  and  given  by 
the  suspended  officer,  and  shall,  during  the  time  he  performs  the  duties  of  such  officer, 
be  entitled  to  the  salary  and  emoluments  of  the  office,  no  part  of  which  shall  belong 
to  the  officer  suspended.  The  President  shall,  within  thirty  days  after  the  commence- 
ment of  each  session  of  the  Senate,  except  for  any  office  which  in  his  opinion  ought 
not  to  be-fiUedf  nominate  persons  to  fill  all  vacancies  in  office  which  existed  at  the 
meeting  of  the  Senate,  whether  temporarily  filled  or  not,  and  also  in  the  place  of  all 
officers  suspended;  and  if  the  Senate  during  such  session  shall  refuse  to  advise  and 
consent  to  an  appointment  in  the  place  of  any  suspended  officer,  then,  and  not  otherwise, 
the  President  shall  nominate  another  person  as  soon  as  practicable  to  the  same  session 
of  the  Senate  for  the  office." 

Act  of  March  2,  1867,  ch.  164,  14  Stat.  L.  430;  Act  of  April  6,  1869,  ch.  10,  16 
Stat.  L.  7. 


The  following  cases  construed  this  sec- 
tion: Parsons  t?.  U.  8.,' (1897)  167  U.  8. 
337;  Steamer  Coquitlam  t.  U.  S.,  (1896) 
163  U.  8.  351;  McAllister  t?.  U.  8.,  (1891) 
141  U.  8.  177;  Jackson  t\  U.  8.,  (C.  C.  A. 
1900)  102  Fed.  480;  In  re  Marshalship, 
etc.,  (1884)  20  Fed.  380;  (1887)  18  Op. 
Atty.-Gen.  577;  (1885)  18  Op.  Atty.-Gen. 
321;  (1882)  17  Op.  Atty.-Gen.  476; 
(1879)  16  Op.  Atty.-Gen.  266;  (1879)  10 
Op.  Atty.-Gen.  288;   (1880)    16  Op.  Atty.- 


(3en.  531;  (1877)  15  Op.  Atty.-Gen.  406; 
(1877)  15  Op.  Atty.-Gen.  375;  (1877)  15 
Op.  Atty.-Gen.  380;  (1875)  15  Op.  Atty.- 
Gen.  62;  Parsons  t?.  U.  S.,  (1895)  30  Ct. 
CI.  246;  Romero  v.  U.  8.,  (1889)  24  Ct. 
CI.  339;  McAllister  tx  U.  8.,  (1887)  22 
Ct.  CI.  319;  Howard  i>,  U.  &,  (1887)  22 
Ct.  CI.  305;  Barbour's  Case,  (1881)  17 
Ct.  CI.  149;  Fraser's  Case,  (1880)  16  Ct. 
CI.  507;  Pardon's  Case,  (1879)  14  Ct.  CI. 
587;  Farden's  Case,  (1877)  13  a.  CL  347. 


"Ssa  1769.  [Filling  vacancies  temporarily,]  The  Ftesident  is  authorized  to  fill 
all  vacancies  which  may  happen  diu'ing  the  recess  of  the  Senate  by  reason  of  death  or 
resignation  or  expiration  of  term  of  office,  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session  thereafter.  And  if  no  appointment,  by  and  with  the 
advice  and  consent  of  the  Senate,  is  made  to  an  office  so  vacant  or  temporarily  filled' 
during  such  next  session  of  the  Senate,  the  office  shall  remain  in  abeyance,  without 
any  salary,  fees,  or  emoluments  attached  thereto,  until  it  is  filled  by  appointment 
thereto  by  and  with  tiie  advice  and  consent  of  the  Senate;  and  during  such  time  all 
the  powers  and  duties  belonging  to  such  office  shall  be  exercised  \>j  such  other  ofiioer  as 
may  by  law  exercise  such  powers  and  duties  in  case  of  a  vacancy  m  such  office." 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  430;  Act  of  April  5,  1869,  ch.  10,  16 
SUt.  L.  7. 


The  following  cases  construed  this  sec- 
tion: McAllister  v.  U.  8.,  (1891)  141 
U.  8.  178;  In  re  Marshalship,  etc.,  (1884) 
20  Fed.  382;  Matter  of  Farrow,  (1880)  3 
Fed.  113;  Romero  r.  U.  S.,  (1889)  24  Ct. 
a  331;    (1892)    20  Op.  Atty.-Gen.  448; 


(1884)  18  Op.  Atty.-Gen.  28;  (1880)  16 
Op.  Atty.-Gen.  522;  (1877)  15  Op.  Atty.- 
Gen.  375;  (1877)  15  Op.  Atty.-Gen.  398; 
(1877)  15  Op.  Atty.-Gen.  401;  (1877) 
15  Op.  Atty.-Gen.  207;  (1877)  15  Op. 
Atty.-Gen.  406. 


'^Sbo.  1770.  [Term  of  office  not  to  he  extended.]  Nothing  in  sections  seventeen  hun- 
dred and  sixty-seven,  seventeen  hundred  and  sixty-eight,  or  seventeen  hundred  and 
sixty-nine  shall  be  construed  to  extend  the  term  of  any  office  the  duration  of  which 
is  limited  by  law." 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  431. 

The  following  case  construed  this  section:  McAllister  «.  U.  8.,  (1891)  141  U.  S,  178, 
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"  Sec*  1771.  [Accepting  or  eweroising  offioe  contrary  to  law.}  Every  person  who 
contrary  to  the  four  preceding  sections,  accepts  any  appointment  to  or  employment  in 
any  office,  or  holds  or  exercises,  or  attempts  to  hold  or  exercise,  any  such  office  or 
employment,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  imprisoned 
not  more  than  five  years,  or  fined  not  more  than  ten  thousand  dollars,  or  both." 

Act  of  March  2,   1867,  ch.  154,  14  Stat.  L.  431. 

The  following  cases  construed  this  sec-       447;  Romero  9.  U.  8..   (1889)   24  Ct  CL 
tion:    McAllister   v,    U.    S.,    (1891)     141       337. 
U.  S.  178;  In  re  Yancey,   (1886)   28  Fed. 

"  Sec.  1772.  [Removing,  appointing,  or  commisHoning  officer  contrary  to  Uuo.] 
Every  removal,  appointment,  or  employment,  made,  had,  or  exercised,  contrary  to 
sections  seventeen  hundred  and  sixty -seven,  to  seventeen  hundred  and  seventy,  inclu- 
sive, and  the  making,  signing,  sealing,  countersigning,  or  issuing  of  any  conunission 
or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment,  shall 
be  deemed  a  high  misdemeanor,  and  every  person  guilty  thereof  shall  be  imprisoned 
not  more  than  five  years,  or  fined  not  more  than  ten  thousand  dollars,  or  both." 

Act  of  March  2,  1867,  ch.   154,  14  Stat.  L.  431. 

The  following  cases  construed  this  sec-       231 ;  McAllister  i\  U.  S.,  ( 1891 )  141  U.  S. 
tion:  Romero  v,  U.  S.,  (1889)   24  Ct.  CI.       178;  In  re  Yancey,  (1886)  28  Fed.  447. 
337;  Parsons  t?.  U.  S.,   (1896)   30  Ct.  CI. 

These  sections  were  expressly  repealed  by  the  Act  of  March  3,  1887,  ch.  353,  24  Stat. 
L.  500,  "An  act  to  repeal  certain  sections  of  the  Revised  Statutes  jof  the  United  States 
relating  to  the  appointment  of  civil  officers,"  as  follows: 

[Sec.  1.]  "That  sections  seventeen  hundred  and  sixty -seven,  seventeen  hundred  and 
sixty-eight,  seventeen  hundred  and  sixty-nine,  seventeen  hundred  and  seventy,  seventeen 
hundred  and  seventy-one,  and  seventeen  hundred  and  seventy-two  of  the  Revised 
Statutes  of  the  United  States  are  hereby  repealed. 

"  SiCG.  2.  This  repeal  shall  not  affect  any  officer  heretofore  suspended  under  the 
provisions  of  said  sections,  or  any  designation,  nominaticm,  or  appointment  heretofore 
made  by  virtue  of  the  provisions  thereof.'* 

The  intention  of  Congress  in  the  repeal  to  enable  him  thereby  to  remove  an  offi- 

of  the  tenure  of  office  sections  of  the  Re-  cer  when  in  his  discretion  he  regards  it 

vised   Statutes   was  again  to  concede  to  for  the  public  good,  although  the  term 

the   President   the  power  of   removal,   if  of  office  may  have  been  limited  by  the 

taken  from  him  by  the  original  Tenure  words  of  the  statute  creating  the  office, 

of  Offioe  Act,  and  by  reason  of  the  repeal  Parsons  v.  U.  S.,  (1897)  167  U.  S.  327. 

Sec.  1774.  [Notification  of  appointments  to  secretary  of  treasury.] 
Whenever  the  President,  without  the  advice  and  consent  of  the  Senate, 
designates,  authorizes,  or  employs  any  person  to  perform  the  duties  of  any 
office,  he  shall  forthwith  notify  the  Secretary  of  the  Treasury  thereof,  and 
the  Secretary  of  the  Treasury  shall  thereui)on  communicate  such  notice 
to  all  the  proper  accounting  and  disbursing  of&cers  of  his  Department. 
[B.  8.] 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  431. 

Sec.  1775.  [Notification  of  nominations,  rejections,  etc.,  to  secretary 
of  treasuxy.]  The  Secretary  of  the  Senate  shall,  at  the  close  of  each  session 
thereof,  deliver  to  the  Secretary  of  the  Treasury,  and  to  each  of  the  Assist- 
ant Secretaries  of  the  Treasury,  and  to  each  of  the  Auditors,  and  to  each 
of  the  Comptrollers  in  the  Treasury,  and  to  the  Treasurer,  and  tx)  the 
Register  of  the  Treasury,  a  full  and  complete  list,  duly  certified,  of  all 
the  perisons  who  have  been  nominated  to  and  rejected  by  the  Senate  during 
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sach  ses^on,  and  a  like  list  of  all  the  officers  to  which  nominations  have 
been  made  and  not  confirmed  and  filled  at  such  session.    [B.  S.] 

Act  of  March  2,  1867,  ch.  154,  14  Stat.  L.  431. 
8ee  Tbeasuhy  Depasticknt. 

Sec.  1 776.  [Removal  of  office.]  Whenever  any  public  office  is  removed 
by  reason  of  sickness  which  may  prevail  in  the  town  or  city  where  it  is 
located,  a  particular  account  of  the  cost  of  such  removal  shall  be  laid  before 
Confess.    [B,  S.] 

Act  of  April  21,  1806,  ch.  41,  2  Stat.  I;.  397. 

Provisions  authorizing  the  removal  of  public  officers  and  offices  in  cases  of  con- 
tagious or  epidemic  disease  were  made  by  K.  S.  sees.  4797-4799,  given  in  Health  and 
Quarantine,  toI.  3,  pp.  544,  545. 

S«  S.  sec.  1777  relating  to  .Statutes  at  Large  is  given  in  Statutes. 

R.  S.  sec.  1776  relating  to  the  taking  of  oaths,  acknowledgments,  etc.,  is  det  out  and 
annotated  in  Judicial  Oiticzbs,  vol.  4,  p.  772,  and  is  repeated  in  Notaries  Publio 
and  there  annotated  so  far  as  it  relates  to  those  officers. 

Sec.  1779.  [Bestriction  upon  payments  for  newspapers,  etc.]     No 

executive  officer,  other  than  the  heads  of  Departments,  shall  apply  more 
than  thirty  dollars,  annually,  out  of  the  contingent  fund  under  his  control, 
to  pay  for  newspapers,  pamphlets,  periodicals,  or  other  books  or  prints  not 
necessary  for  the  business  of  his  office.     [R,  8.] 

Act  of  March  3,  1839,  ch.  82,  5  Stat.  L.  349. 

Expenditures  for  newspapers  were  also  restricted  hj  R.  S.  sec.  192,  given  in  Execu- 
fxvE  Depabtments,  vol.  3,  p.  260. 
R.  S.  sees.  2780-1783  were  embodied  in  Penal  Laws,  §i  101,  110,  112,  113,  and  41, 

respectively,  and  repealed  by  section  341  thereof.     See  Penal  Laws. 

Sec.  1 784.  [Prohibition  of  contribntions,  presents,  etc.,  to  superiors.] 

No  officer,  cleirk,  or  employ^  in  the  United  States  Government  employ  shall 
at  any  time  solicit  contributions  from  other  officers,  clerks,  or  employes 
in  the  Government  service  for  a  gift  or  present  to  those  in  a  superior  official 
position ;  nor  shall  any  such  officials  or  clerical  superiors  receive  any  gift 
or  present  offered  or  presented  to  them  as  a  contribution  from  persons  in 
Government  employ  receiving  a  less  salary  than  themselves;  nor  shall  any 
officer  or  clerk  make  any  donation  as  a  gift  or  present  to  any  official 
superior.  Every  person  who  violates  this  section  shall  be  summarily  dis- 
charged from  the  Government  employ.    [B.  S.] 

Act  of  Feb.  1,  1S70,  ch.  11,  le  Stat.  L.  63. 

Requesting  contributions  for  political  purposes  by  executive  officers  or  employees 
not  appointed  by  the  President  was  forbidden  by  the  Act  of  Aug.  6,  1876,  ch.  287,  §  6, 
given  in  Civil  Sebviob,  vol.  2,  p.  152. 

Purpose  of  Act.— The  evident  purpose  of  Ex  p.  Curtis,    (1882)    106  U.   S.   371,   1 

Congress   in   all  this  class  of  enactment  S.  Ct.  381,  27  U.  S.   (L.  ed.)   232. 

has  been  to  promote  efficiency  and  in  teg-  Acceptance  by  President. —  In  view  of 

rity    in    the   discharge   of   official   duties  this  section  the  Pret^dent  cannot  accept 

and  to  maintain  proper  discipline  in  the  presents  from  persons  in  the  public  serV' 

public  service.     Clearly  such  a  purpose  is  ice.     (1903)  25  Op.  Atty.-Gen.  46. 
within  the  just  scope  of  legislative  power. 

fi.  S.  sec.  1785  was  embodied  in  Penal  Laws,  §  102,  and  repealed  by  section  341 
thereof.     See  Pknax.  Laws. 

R.  S.  sees.  1786,  1787  were  as  follows: 

"Sec.  1786.  [Proceedinga  agiUnat  perwna  iUegaUy  holding  office.]  Whenever  any 
person  holds  office,  except  as  a  member  of  Congress  or  of  some  State  legislature^ 
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contrary  to  the  provisions  of  the  third  section  of  the  fourteenth  article  of  amend- 
ment of  the  Constitution,  the  district  attorney  for  the  district  in  which  such  peraon 
holds  office  shall  proceed  against  him  by  writ  of  quo  warranto,  returnable  to  the 
circuit  or  district  court  of  the  United  States  in  such  district^  and  prosecute  the  same 
to  the  removal  of  such  person  from  office." 
Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  143. 

The  following  cases  construed  the  above 
section;  In  re  Yancey,  (1886)  28  Fed. 
451;    (1882)   17  Op.  Atty.-Gen.  420. 

"SEa  1787.  [Penalty  for  illegally  holding  office,}  Every  person  who  knowingly 
accepts  or  holds  any  office  under  the  United  States,  or  any  State,  to  which  he  is 
ineligible  under  the  third  section  of  the  fourteenth  article  of  amendment  of  the  Con- 
stitution, or  who  attempts  to  hold  or  exercise  the  duties  of  any  such  office,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  more  than  one  year,  or 
fined  not  more  than  one  thousand  dollars,  or  both." 

Act  of  May  31,  1870,  ch.  114,  16  Stat.  L.  143. 

The  disability  imposed  by  section  3  of  the  Fourteenth  Amendment  to  the  Consti- 
tution was  removed  by  Act  of  June  6,  1898,  ch.  389,  supra,  p.  923.  This  section  and 
R.  S.  sec.  1786  are  therefore  inoperative.  R.  S.  sec.  1787  was  also  specifically  repealed 
by  section  341  of  the  Penal  Laws.    See  Penal  Laws. 

R.  S.  aecs.  1788-1789  were  incorporated  in  Penal  Laws,  S  103,  and  repealed  by 
section  341  thereof.    See  Psnal  Laws. 

Sec.  1 790.  [BeBtriction  on  payment  for  services.]  No  officer  or  clerk 
whose  duty  it  is  to  make  payments  on  account  of  the  salary  or  wages  of  any 
officer  or  person  employed  in  connection  with  the  customs  or  the  internal- 
revenue  service,  shall  make  any  payment  to  any  officer  or  person  so 
employed  on  account  of  services  rendered,  or  of  salary,  unless  such  officer 
or  person  so  to  be  paid  has  made  and  subscribed  an  oath  that,  during  the 
period  for  which  he  is  to  receive  pay,  neither  he,  nor  any  member  of  his 
family,  has  received,  either  personally  or  by  the  intervention  of  another 
party,  any  money  or  compensation  of  any  description  whatever,  nor  any 
promises  for  the  same,  either  directly,  or  indirectly,  for  services  rendered 
or  to  be  rendered,  or  acts  performed  or  to  be  performed,  in  connection 
with  the  customs  or  internal  revenue;  or  has  purchased,  for  like  services 
or  acts,  from  any  importer,  if  affiant  is  connected  with  the  customs,  or 
manufacturer,  if  affiant  is  connected  with  the  internal-revenue  service,  con- 
signee, agent,  or  custom-house  broker,  or  other  person  whomsoever,  any 
merchandise,  at  less  than  regular  retail  market  prices  therefor.    [JR.  8,] 

Act  of  July  18,  1866,  ch.  201,  14  Stat.  L.  186. 


Regulation  as  to  taking  oath. —  The 
Secretary  of  the  Treasury  has  power  lui- 
der  R.  S.  sec.  1^1  (see  Executive  De- 
PABTMENTS,  vol.  3,  p.  250),  to  make  a 
regulation  which  prescribes  that  the  oaths 
to  be  taken  by  an  officer  of  the  revenue 
marine  service  or  an  officer  or  employee 
in  any  branch  of  the  customs  service  to 
the  correctness  of  his  account  for  pay  or 
salary,  as  required  by  this  section  and 
R.  S.  sec.  2693    (noted  as  superseded  in 


Customs  DtmBS,  vol.  2,  p.  952 ) ,  shall  be 
taken  before  some  person  authorized  to 
administer  oaths  generally.  (1889)  19 
Op.  Atty.-Gen.  401. 

Fee  for  administering  oath. —  The  fee 
paid  by  the  officer  or  employee  for  admin- 
istering this  oath  does  not  constitute  a 
proper  charge  against  the  United  States, 
and  if  charged  in  his  account,  should  not 
be  allowed  in  the  settlement  thereof. 
(1889)   19  Op.  Atty.-Gen.  401. 


Sec.  243.  [BestrictioiiB  upon  officers  of  the  treasury  department.]  No 

person  appointed  to  the  office  of  Secretary  of  the  Treasury,  or  First  Comp- 
troller, or  First  Auditor,  or  Treasurer,  or  Register,  shall  directly  or  indi- 
rectly be  concerned  or  interested  in  carrying  on  the  business  of  trade  or 
coouuerce,  or  be  owner  in  whole  or  in  part  of  any  sea-vessel,  or  purchase 
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by  liiiaself,  or  another  in  trust  for  him,  any  public  lands  or  other  public 
property,  or  be  concerned  in  the  purchase  or  disposal  of  any  public  securi- 
ties of  any  State,  or  of  the  United  States,  or  take  or  apply  to  his  own  use 
any  emolument  or  gain  for  negotiating  or  transacting  any  business  in  the 
Treasury  Department  other  than  what  shall  be  allowed  by  law ;  and  every 
person  who  offends  against  any  of  the  prohibitions  of  this  section  shall  be 
deemed  guilty  of  a  high  misdemeanor  and  forfeit  to  the  United  States  the 
penalty  of  three  thousand  dollars  and  shall  upon  conviction  be  removed 
from  office,  and  forever  thereafter  be  incapable  of  holding  any  office  under 
the  United  States ;  and  if  any  other  person  than  a  public  prosecutor  shall 
give  information  of  any  such  offense,  upon  which  a  prosecution  and  con- 
viction shall  be  had,  one-half  the  aforesaid  penalty  of  three  thousand  dol- 
lars, when  recovered,  shall  be  for  the  use  of  the  person  giving  such 
information.    [B.  8.] 


Act  of  Sept.  2,  1789,  ch.  12,  1  Stat.  L.  67. 
See  TliEASUBY  Depabtment. 

Purpose. —  One  of  the  priBcipal  objects 
of  the  restrictions  embraoed  in  the  Act  on 
which  the  text  section  was  based,  was  to 
withdraw  from  the  accounting  officers  of 
the  Treasury  every  motive  of  private  in- 
terest in  the  performance  of  their  public 
duties.      (1847)    4  Op.  Atty.-Gen.  656. 

In  Ew  p.  Curtis,  (1882)  106  U.  S.  371, 
1  S.  Ct.  381,  27  U.  S.  (L.  ed.)  232,  it 
was  said  that  the  evident  purpose  of  Con- 
gress in  the  class  of  enactments  such  as 
that  in  the  text,  has  been  to  promote 
efficiency  and  integrity  in  the  discharge 
of  official  duties  and  to  maintain  proper 
discipline  in  the  public  service,  and  that 
Buch  purpose  is  clearly  within  the  scope 
of  legislative  power. 

Construction. —  The  provision  in  the 
Act  on  which  this  Act  was  based  prohibit- 
ing the  purchase  by  certain  officers  of 
''public  lands  or  other  public  property" 


is  highly  penal,  should  be  taken  strictly, 
and  should  not  be  extended  by  construc- 
tion.    (1873)  14  Op.  Atty.-Gcn.  362. 

Application. —  The  restrictions  imposed 
by  the  Act  on  which  this  section  was 
based  applies  to  additional  comptrollers 
and  auditors  of  the  Treasury  Department 
authorized  by  the  Act  of  March  3,  1817, 
ch.  .46,  3  Stat.  L.  366.  (1847)  4  Op. 
Mty.-(jren.  655. 

The  provisions  on  which  this  section 
was  based,  prohibiting  the  purchase  by 
certain  officials  of  "pjLiblic  lands  or  other 
public  property,"  would  seem  to  apply 
only  to  the  purchase  of  such  property  as 
belongs  to,  or  is  in  the  ownership  of  the 
Unit^  States,  and  not  to  tax-lands  sold 
by  the  tax  commissioners  for  taxes  imder 
the  direct  tax  law.  (1873)  14  Op.  Atty.- 
Gten.  352. 


Sec.  3.  [Extra  compensation  or  perquisites  forbidden  —  exceptions.] 

That  no  civil  officer  of  the  Government  shall  hereafter  receive  any  compen- 
sation or  perquisites,  directly  or  indirectly,  from  the  treasury  or  property 
of  the  United  States  beyond  his  salary  or  compensation  allowed  by  law : 
Provided,  That  this  shall  not  be  construed  to  prevent  the  employment  and 
payment  by  the  Department  of  Justice  of  district  attorneys  as  now  allowed 
by  law  for  the  performance  of  services  not  covered  by  their  salaries  or  fees. 
[18  Stat  L.  109.] 

.  This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  June  20, 
1874,  ch.  328. 

Extra  allowances  were  also  forbidden  by  R.  S.  sec.  1766,  supra,  p.  936. 

For  provisions  relating  to  fees  and  salaries  in  lieu  of  fees  for  district  attorneys  and 
other  judicial  officers,  see  Jxtdioial  Ofpicebs,  vol.  4,  p.  647  et  seq. 

CoastnictieiL— "Payment."-— The  word      services  referred  to.    (1887)  19  Op.  Atly.- 
"  payment,"  as  here  used,  signifies  to  fix      Gen.  63. 
or  dstermine  the  compensation   for   the       '  Compensation  allotoed   hy   law. —  Com- 
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pensation  to  district  attorneys  for  special 
services  duly  allowed  to  them  under  a 
statute  which  authorizes  their  employ- 
ment is  "  compensation  allowed  by  law." 
(1885)    18  Op.  Atty.-Gen.  121. 

Application  —  Salaried  officers. —  This 
Act  does  not  apply  to  officers  paid  by  fees, 
but  is  confined  to  civil  officers  who  receive 
salaries  or  compensation  from  the  public 
treasury.  Hartson  v.  U.  S.,  (1886)  21 
Ct.  CI.  451. 

Civil  officers. —  This  Act  relates  only  to 
"  civil  officers."  It  does  not  extend  to  the 
clerk  of  a  supervisor  of  internal  revenue; 
it  does '  extend  to  the  compensation  of  a 
ganger.  Hedrick  i?.  U.  S.,  (1880)  16  Ct. 
CI.  88. 

Extent  •£  seotion.— This  statute  miist 
be  confined  to  "  compensation  or  per- 
quisites "  claimed  officially.  The  words 
"  compensation  and  perquisites "  import, 
this.  This  provision  was  no  doubt  in- 
tended to  give  exactness,  and  confine  the 
remuneration  of  officers  to  the  fees  and 
compensation  expressly  allowed  by  the 
various  and  appropriate  statutes.  U.  S. 
v.  Winston,  (C.  C.  A.  8th  Cir.  1896)  73 
Fed.  149,  44  U.  S.  App.  401,  19  C.  C.  A. 
410. 

PersoiM  affected  —  Deputy  marshal. — ^A 
deputy  Hmrshal  is  not  a  civil  officer  re- 
ceiving "  a  salary  and  compensation  al- 
lowed by  law."  Matthews  v.  U.  8.,  (1897) 
32  Ct.  CI.  123,  affirmed  on  other  grounda 
in  (1889)  173  U.  S.  381,  19  8.  Ct.  413,  43 
U.  S.  (L.  ed.)  738.. 

Where  an  inspector  of  customs  while 
holding  that  office  renders  services  as  a 
special  deputy  marshal  under  R.  8.  sec. 
2031  (noted  as  repealed  in  Elections, 
voL  3,  p.  119),  he  is  prohibited  by  this 
section  from  receiving  any  compensation 
for  such  service  beyond  his  salary  ae  in- 
spector of  customs.  (1884)  17  Op.  Attv.- 
Gen.   684. 

District  attorneys. —  That  there  are 
services  in  the  view  of  Congress  required 
by  law  of  district  attorneys  and  not  cov- 
ered by  any  legislation  sa  to  the  compen- 
sation of  district  attorneys,  is  shown 
clearly  by  this  third  section.  (1888)  19 
Op.  Atty.-Gen.  152. 

This  Act  was  passed  subsequent  to  R.  8. 
sec.  770  (noted  as  superseded  in  Judicial 
Offioebs,  vol.  4,  p.  649).  It  was  evi- 
dently contemplated  at  that  time  that 
there  were  services  which  a  district  at- 
torney might  be  called  upon  to  perform 
which  were  not  covered  by  fees  named  in 
the  statute  or  the  salary  provided  for  in 
that  section.  Weed  v.  U.  S.,  (D.  C.  Mont. 
1897)  82  Fed.  414. 

The  Secretary  of  the  Treasury  being  an 


officer  of  the  revenue  within  tiie  mesining 
of  R.  S.  sec.  827  (see  Judicial  Officees, 
vol.  4,  p.  656 ) ,  a  fee  to  a  district  attorney 
for  defending  him  in  a  suit  brought  be- 
cause of  goods  seized  under  his  orders, 
when  duly  allowed  by  court,  is  strictly 
compensation  allowed  by  law  within  the 
meaning  of  this  section.  (1885)  18  Op. 
Atty.-Gen.   121. 

The  authority  of  the  Attorney-General 
or  department  of  justice  to  employ  and 
pay  United  8tate8  attorneys  for  services 
not  covered  by  their  salaries  and  fees  is 
expressly  recognised  by  Congress  in  this 
section,  and  R.  8.  aec  299  (see  Judicial 
Officebs,  vol.  4,  p.  647),  and  the  as- 
nual  appropriations  made  by  Congress  for 
that  purpose.  (1891)  20  Op.  Atty.-Gen. 
49. 

A  district  attorney  directed  and  em- 
ployed by  the  Attorney-General  of  the 
United  States  ia  entitled  to  extra  compen- 
sation for  services  performed  and  ex- 
penses incurred  in  investigating  titles  to 
land  authorized  to  be  acquired  for  the 
United  States.  Weed  n  U.  8.,  (D.  C. 
Mont.  1897)  82  Fed.  414.  See  also  (1855) 
7  Op.  Atty.-Gen.  46;  (1866)  11  Op.  Atty.- 
Gen.  431;  (1868)  12  Op.  Atty.-Gen.  416; 
( 1887 )  19  Op.  Atty.-Gen.  63.  These  ca.<ie8, 
however,  would  seem  to  be  overruled  \3j 
the  decisions  in  U.  8.  v.  Johnson,  (1^99) 
173  U.  8.  363,  19  8.  Ct.  427,  43  U.  8.  (L. 
ed.)  731.  See  Judicial  Officebs,  vol.  4, 
p.  759,  imder  2.  Suits  hy  United  Slates. 

The  proviso  herein  is  a  virtual  recog- 
nition of  the  practical  construction  gixea 
to  R.  8.  sec.  189  (see  Executive  Depart- 
MENTS,  vol.  3,  p.  258),  which  in  effect  is 
construed  to  invest  the  Attorney-General 
with  sole  authority  thereafter  to  employ 
and  fix  the  compensation  of  district  at- 
torneys where  the  performance  of  serv- 
ices in  examining  titles  to  land  purchased 
by  the  United  States  is  called  for.  (1887) 
19  Op.  Atty.-Gen.  63. 

£nect  of  proviso. —  This  section,  how- 
ever, clearly  enacts  a  general  stringent 
rule  against  any  compensatioii,  beyond  the 
salary  and  fees  specifically  authorized  by 
law  as  belonging  to  the  office,  and  the 
proviso  simply  saved  from  repeal  by  im- 
plication any  existing  law  which  allowed 
the  department  of  justice  to  pay  district 
attorneys  for  services  not  covered  by  the 
salary  and  fees  belonging  to  the  office. 
The  proviso  occurs  in  a  restrictive  Act 
and  affirmatively  authorizes  nothing.  The 
question  is  left  to  depend  on  the  existence 
of  other  laws  under  which  the  department 
of  justice  may  act.  Rukm  v,  U.  8.,  (C  C. 
Tenn.  1895)  66  Fed.  531. 


Sec.  23.  [Laws  imposing  penalties,  to  what  officers  applicable.]    That 
all  acts  and  parts  of  acts  imposing  fines,  penalties,  or  other  punishment  for 


PUBLIC  OFFICERS  AND  EMPLOYEES 


9^ 


ofFenses  committed  by  an  internal  revenue  oflSeer  or  other  officer  of  the 
Department  of  the  Treasury  of  the  United  States,  or  under  any  bureau 
thereof,  shall  be,  and  are  hereby,  applied  to  all  persons  whomsoever, 
employed,  appointed,  or  acting  under  the  authority  of  any  internal  revenue 
or  customs  law,  or  any  revenue  provision  of  any  law  of  the  United  States, 
when  such  persons  are  designated  or  acting  as  officers  or  deputies,  or  per- 
sons having  the  custody  or  disposition  of  any  public  money.  [18  Stat, 
L.312.]  r  . 

This  is  from  the  Act  of  Feb.  8,  1875,  ch.  36,  "An  axit  to  amend  existing  customs  and 
internal-revenue  laws,  and  for  other  purposes."  .    , 

See  generally  Internal  Revbnub,  vol.  3,  p.  964. 


Sztent  of  Act. —  This  section  does 
nothing  more  than  subject  persons  em- 
ployed,  appointed,  or  acting  under  the  au- 
thority "  of  any  internal  revenue  or  cus- 
toms law,  or  any  revenue  provision  of  any 
law  of  the  United  States,"  to  the  same 
fines,  penalties,  or  punishment  for  offenses 
committed  by  an  internal  revenue  officer 
of  the  Treasury  or  under  any  bureau 
thereof.  Williams  17.  U.  S.,  (1897)  168 
V.  8.  ^Si,  18  S.  Ot.  92,  42  U.  8.  (L.  ed.) 
509,  reversing  (N.  D.  Cal.  1896)  76  Fed. 
223.    . 

Chinfsse  inspectora. —  The  words  "inter- 
nal revenue  or  customs  law"  do  not  in- 


clude the  statutes  providing  for  the  ex- 
clusion of  Chinese  persons  from  this  coun- 
try. Williams  t?.  U.  S.,  (1897)  168  U.  S. 
382,  19  S.  Ct.  92,  42  U.  S.  (L.  ed.)  509, 
reversing  (N.  D.  Cal.  1896)  76  Fed.  223. 
Chinese  inspectors  proceeding  under  the 
Acts  providing  for  their  appointment  have 
no  connection  with  the  revenue  system  of 
the  government,  although  the '  execution 
of  the  Acts  referred  to  is  committed  to 
the  Treasury  Department.  Williams  v. 
U.  S.,  (1897)  168  IT.  8.  382,  19  S.  Ct.  92, 
42  U.  S.  (L.  ed.)  509,  reversing  (N.  D. 
Cal.  1896).  76  Fed.  223. 


Sec.  8.  [District  attorneys  to  appear  for  and  defend  raits  against 
officers  of  Congress.]  That  in  any  action  now  pending,  or  which  may  be 
brought  against  any  person  for  or  on  account  of  anything  done  by  him  while 
an  officer  of  either  House  of  Congress  in  the  discharge  of  his  official  duty, 
in  executing  any  order  of  such  House,  the  district  attorney  for  the  district 
within  which  the  action  is  brought,  on  being  thereto  requested  by  the  officer 
sued,  shall  enter  an  appearance  in  behalf  of  such  officer ;  and  all  provisions 
of  the  eighth  section  of  the  act  of  July  twenty-eighth,  eighteen  hundred 
and  sixty-six,  entitled  *'An  act  to  protect  the  revenue,  and  for  other  pur- 
poses," and  also  all  provisions  of  the  sections  of  former  acts  therein  referred 
to,  so  far  as  the  same  relate  to  the  removal  of  suits  the  withholding  of 
executions,  and  the  paying  of  judgments  against  revenue  or  other  officers 
of  the  United  States,  shall  become  applicable  to  such  action  and  to  all  pro- 
ceedings and  matters  whatsoever  connected  therewith,  and  the  defense  of 
such  action  shall  thenceforth  be  conducted  under  the  supervision  and 
direction  of  the  Attorney  General.     [18  Stat.  L.  401.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1875,  ch.  130.  Sec- 
tion 8  of  the  Act  of  July  28,  1866,  ch.  298,  14  Stat.  L.  329,  is  not  in  terms  found  in 
the  Bevised  Statutes,  but  the  provisions  to  which  it  refers,  and  to  which  reference 
seems  to  be  made  in  this  Act,  are  incorporated  into  the  Revised  Statutes  as  fallows : 

R.  S.  sees.  771,  827,  834,  given  in  Judicial  Opticehs,  vol.  4,  pp.  756,  656,  701. 

R.  S.  sec.  643,  which  was  incorporated  in  Judicial  Code,  §  33,  and  repealed  by 
section  297  thereof.    See  Judiciabt,  vol.  5,  p.  380. 

R.  S.  sec.  989,  given  in  Execution,  vol.  3,  p.  232. 


[Sbo.  1.]  [Actual  traveling  expenses  only  to  be  allowed.]    ^    *'  * 
That  hereafter  only  actual  travelling  expenses  shall  be  allowed  to  any  per- 
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son  holding  employment  or  appointment  under  the  United  States,  except 
marshals,  district  attorneys,  and  clerks  of  the  courts  of  the  United  States 
and  their  deputies ;  and  all  allowances  for  mileages  and  transportation  in 
excess  of  the  amount  actually  paid,  except  as  above  excepted,  are  hereby 
declared  illegal ;  and  no  credit  shall  be  allowed  to  any  of  the  disbursing- 
officers  of  the  United  States  for  payment  or  allowances  in  violation  of  this 
provision.    [18  Stat,  L.  452.] 

This  is  from  the  Act  of  March  3,  1875,  ch.  133,  "An  act  making  appropriationB  for 
the  support  of  the  Army  for  the  fiscal  year  ending  June  thirtieth,  e^hteen  hundred 
and  seventy-six,  and  for  other  purposes."  The  same  provision,  without  the  word 
"  hereafter "  and  without  the  exception  appearing  in  the  above  text,  first  appeared 
in  the  similar  Appropriation  Act  of  June  16,  1874,  ch.  285,  18  Stat.  L.  72,  and  is 
superseded  by  the  above  text. 

It  was  provided  by  the  Act  of  Feb.  22,  1875,  ch.  95,  f  7,  that  said  provision  of  the 
Act  of  June  16,  1874,  ch.  285,  should  not  be  constniCMi  "  to  apply  or  ta  have  applied 
to  attorneys,  marshals,  or  clerks  of  courts  of  the  United  States,  their  assifitants,  or 
deputies."    See  Judicial  Officebs,  vol.  4,  p.  714. 

Mileage  to  board  of  visitors  of  military  academy,  see  Miutast  Aoadkmt. 

Mileage  to  officers  of  the  army,  see  Was  Dbpabtment  mxh  Mjlitabt  Establish- 
ment. 

Mileage  to  board  of  visitors  of  naval  academy,  see  Naval  Agadeict. 

Mileage  to  officers  of  the  navy,  see  Navy. 

Further  provisions  as  to  traveling  expenses  were  made  by  the  Act  of  April  6,  1914^ 
ch.  52,  S  1,  tn/ra,  p.  958. 


To  whom  applicable. —  This  in  its  terms 
is  applicable  to  every  x>er8on  holding  em- 
ployment or  appointment  under  the  United 
States  and  seems  to  be  one  of  those  fre- 
quent cases  in  which  Ck>ngress  in  a  general 
appropriation  bill  has  intentionally  en- 
acted some  law  reaching  far  beyond  the 
general  scope  of  the  bill  itself.  Its  ob- 
vious purpose  was  to  abolish  all  payments 
for  traveling  expenses  in  which  a  specific 
allowance  per  mile  was  made  by  law,  and 
to  establish  the  more  equitable  principle 
of  paying  the  actual  expenses  of  persons 
traveling  in  the  service  of  the  government. 
And  it  ia  to  be  observed  that  the  univer- 


sality of  this  principle  is  secured  by  the 
use  of  the  two  words  "  employment  or  ap- 
pointment "  in  reference  to  persons  serving 
under  the  government  of  the  United 
States.  U.  S.  i?.  Mouat,  (1888)  124  U.  S. 
303,  8  S.  Ct.  505,  31  U.  8.  (L.  ed.)  463. 

Indian  agent. —  An  Indian  agent  is  en- 
titled under  this  Act  and  IL  S.  sec.  2077 
(see  Indians,  vol.  3,  p.  760),  to  aU  of  his 
traveling  expenses  including  board  while 
actually  in  transit  from  one  station  to 
another,  but  is  not  allowed  credit  for  dis- 
bursements on  account  of  board  after  his 
arrival  at  his  destination.  U.  S.  i\  Smith. 
(£.  D.  Mo.  1888)  36  Fed.  AM. 


Sec.  2.  [Foreign  decorations  of  United  States  officers.]  That  no  deco- 
ration, or  other  thing,  the  acceptance  of  which  is  authorized  by  this  act, 
and  no  decoration  heretofore  accepted,  or  which  may  hereafter  be  accepted, 
by  consent  of  Congress,  by  any  officer  of  the  United  States,  from  any  foreign 
government,  shall  be  publicly  shown  or  exposed  upon  the  person  of  the 
officer  so  receiving  the  same.     [21  Stat.  L,  504.] 

This  and  the  following  section  3  are  from  an  Act  of  Jan.  31,  1881,  ch.  32,  entitled 
"An  act  authorizing  the  persons  therein  named  to  accept  of  certain  decorations  and 
presents  therein,  from  foreign  governments,  and  for  other  purposes." 

Section  1  of  this  Act  authorized  certain  named  persons  to  accept  presents  from 
foreign  governments,  and  is  omitted  as  temporary  only. 

Article  1,  section  0,  clause  8,  of  the  Constitution  of  the  United  States  provides  «• 
follows : 

"  No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Perscn  hold- 
ing any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of  tiie  Con- 
gress, accept  of  any  present,  Emolument,  OflSce,  or  Title,  of  any  kind  whatever,  from 
any  King,  Prince,  or  foreign  State." 
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8bo.  3.  [Fareign  dacoratiozui  to  be  ddiyered  only  through  department 
of  state.]  That  hereafter  any  present,  decoration,  or  other  thing,  which 
shall  be  conferred  or  presented  by  any  foreign  government  to  any  officer 
of  the  United  States,  civil,  naval,  or  military,  shall  be  tendered  through  the 
Department  of  State,  and  not  to  the  individual  in  person,  but  such  present, 
decoration,  or  other  thing  shall  not  be  delivered  by  the  Department  of  State 
unless  so  authorized  by  act  of  Congress.    [21  Stat.  L.  604.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


Sec.  2.  [Holding  more  than  one  office.]  *  *  *  No  person  who  holds 
an  office  the  salary  or  annual  compensation  attached  to  which  amounts  to 
the  sum  of  two  thousand  five  hundred  dollars  shall  be  appointed  to  or  hold 
any  other  office  to  which  compensation  is  attached  unless  specially  hereto- 
fore or  hereafter  specially  authorized  thereto  by  law;  but  this  shall  not 
apply  to  retired  officers  of  the  Army  or  Navy  whenever  they  may  be  elected 
to  public  office  or  whenever  the  President  shall  appoint  them  to  office  by 
and  with  the  advice  and  consent  of  the  Senate.    [28  Stc^.  L.  205.] 

Hue  18  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Aet  of  July  31, 
1894,  ch.  174. 


Parpeae  of  Act. —  The  prohibition  in 
this  Act  against  holding  two  offices,  if 
the  compensation  of  $2,500  be  attached 
to  one  of  them,  is  to  prevent  dual  com- 
pensation in  such  cases.  Pack  v,  U.  S., 
(1906)  41  Gt.  a.  414. 

Fixed  compensation. —  The  phrase,  "an 
office  the  salary  or  annual  compensation 
attached  to  which  amounts  to  the  sum  of 
two  thousand  five  hundred  dollars," 
plainly  imports  a  fixed  compensation  of 
at  least  that  amount.  The'  annual  com- 
pensation must  be  determinate  and  not 
merely  matter  of  speculation.  U.  8.  v. 
Durlacher,  (S.  D.  N.  T.  1894)  63  Fed. 
672. 

Peisoiia  and  offloea  affected  —  Clerk  as 
commiBsioner. —  This  Act  has  not  changed 
the  law,  and  a  clerk  of  the  Circuit  Court 
is  not  barred  from  holding  the  office  of 
commissioner  of  the  Circuit  Court,  as  to 
neither  office  is  there  a  salary  attached, 
and  it  is  impossible  to  determine  that 
the  clerk  is  disqualified  for  the  reason 
that  he  at  that  time  holds  an  office  to 
which  a  salary  is  attached  of  $2,500. 
r.  8.  p.  Durlacher,  (8.  D.  N.  Y.  1894) 
63  Fed.  672. 

CommUtianera  under  treaties. —  This 
Act,  passed  anterior  to  the  treaty  with 
Great  Britain,  Feb.  6,  1896,  as  a  supple- 
ment to  a  series  of  Acts  which  first  con- 
cerned only  collectors  of  customs,  naval 
officers,  and  surveyors,  and  was  after- 
wards extended  to  other  officers,  should 
be  regarded  as  not  intended  by  Congress 
to  invade  the  domain  of  the  treaty-mak- 
ing authority  and   establish   restrictions 


upon  future  occasional  and  temporary 
commissionership  created  by  interna- 
tional agreement,  the  nature  and  func- 
tions of  which  neither  Congrees  nor  the 
framers  of  article  2,  section  2,  of  the 
Constitution  could  wisely  have  under- 
taken to  foresee^  The  treaty  might  have 
provided  for  the  appointment  of  an  iden- 
tical commissioner  by  our  ambassador  to 
Great  Britain,  or  by  the  President  of 
France,  instead  of  by  the  President  of  the 
United  States,  and  might,  for  reasons  im- 
portant to  the  two  treaty-making  authori- 
ties, have  expressly  required  one  of  the 
judges  of  the  Supreme  Court  to  be  ap- 
pointed. With  such  matters  Congress, 
by  this  Act,  had  no  intention  of  inter- 
fering. If  within  the  letter  such  an  em- 
ployment seems  to  be  beyond  the  intent 
of  that  law.  (1898)  22  Op.  Atty.-Gen. 
184. 

The  word  "office,"  as  used  in  this  sec- 
tion, is  to  be  presumed,  in  the  absence  of 
indications  to  the  contrary,  not  to  em- 
brace a  commissionership  under  a  treaty, 
because  it  is  not  what  is  called  a  consti- 
tutional office.  (1898)  22  Op.  Atty.- 
Gen.  184. 

Immigration  Commission. —  The  ap- 
pointment of  the  Commissioner  of  Laboi 
as  a  member  of  the  Inunigration  Gonunis- 
sion  provided  for  by  the  Immigration 
Act  of  Feb.  20,  1907,  ch.  1134,  f  39 
(noted  as  expired  in  iMMiGRATioif,  vol. 
3,  p.  698),  is  not  an  appointment  to  an 
"office"  within  the  meaning  of  the  text 
section,  and  he  may  receive  compensation 
for  his  services  on  the  commission  in  ad- 
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dition  to  the  salaiy  attached  to  his  office 
as  CommiBBioner  of  Labor.  (1907)  26 
Op.  Atty,-Geii.  247. 

Notary, —  A  notary  in  the  District  of 
Columbia  is  an  officer  of  the  government 
within  the  meaning  of  thia  Act,  and  if 
he  accepts  an  office,  the  salary  of  which 
is  $2,500,  he  is  precluded  by  the  Act  from 
receiving  any  compensation  for  services 
rendered  as  notary  to  the  government. 
Pack  1?.  U.  S.,  (1906)   41  Ct.  CI.  414. 

Retired  officer. —  The  Secretary  of  the 
Navy  is  not  precluded  by  this  section 
from  employing  one  retired  under  the 
Act  of  Feb.  19,  1897,  to  supervise  the 
completion  of  certain  tables  of  planeta. 
(1897)  21  Op.  Atty.-Gen.  607. 

The  Act  of  (Congress,  Feb.  19,  1897, 
authorising  the  expenditure  of  money  for 
the  employment  of  a  competent  mathe- 
matician to  supervise  the  completion  of 
certain  tables  of  planets,  providing  no 
permanency  to  the  term,  no  requirement 
that  the  person  employed  shall  either 
take  an  official  oath  or  receive  a  com- 
mission and  no  formalities  in  the  selec- 
tion of  such  an  employee,  does  not  create 
ah  ottoe.     i  1897 )   21  Op.  Aity.^Gen.  fi07. 

A  retired  officer  of  the  navy  holds  an 
office  with  a.  salary  or  annual  compensa- 
tion attadied  within  the  meaning  of  this 
section  and  is  ineligible  to  hold  office  as 


clerk  under  the  United  States  Ci^-il  Ser- 
vice Commiseion.  (1912)  29  Op.  Atty.- 
Gen.  503. 

A  retired  officer  of  the  Revenue-Cutter 
Service  may  be  appointed  to  superintend 
the  construction  of  life-saving  apparatus, 
such  an  appointment  not  being  an 
"  office "  within  the  meaning  of  this  sec- 
tion.    (1907)  26  Op.  Atty. -Gen.  460. 

Special  employment. —  Certain  special 
employment  or  additional  service  is  act 
incompatible  with  an  office  under  the 
United  States  and  does  not  even  preclude 
the  payment  of  compensation  for  the 
special  employment  under  the  prohibi- 
tions of  R.  S.  sees.  1763-1765,  .«Mpni,  p. 
928  and  the  text  section.  (1902)  24  Op. 
Atty.-Gen.   12. 

Election  as  to  offices. —  In  U.  S.  v. 
Harsha,  (1899)  172  U.  S.  567,  19  S.  Ct. 
294,  43  U.  S.  (L.  ed.)  556,  it  appeared 
that  at  the  time  of  taking  effect  of  this 
Act  one  p.  was  actually  holding  under 
lawful  appointments,  and  was  performing 
the  duties  of,  two  offices,  one  paid  by  fees 
and  the  other  paid  by  a  salary  of  |3,(X)0. 
The  latter  office  he  had  resigned  prior  to 
the  passage  of  this  Act,  but  his  resigna- 
tion had  not  been  accepted.  It  was  held 
that  no  vacancy  was  created  in  either 
office,  but  that  the  incumbent  could  elect 
as  to  which  offioe  he  would  retain. 


Seo.  7.  [Emplojrment  of  retired  army  and  navy  officers,  on  river  and 
harbor  improvement.]  That  section  two  of  the  Act  making  appropriations 
for  the  legislative,  executive,  and  judicial  expenses  of  the  Government  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five, 
and  for  other  purposes,  approved  July  thirty-first,  eighteen  hundred  and 
ninety-four,  shall  not  be  so  construed  as  to  prevent  the  employment  of  any 
retired  oflBcer  of  the  Army  or  Navy  to  do  work  under  the  direction  of  the 
Chief  of  Engineers  of  the  United  States  Army  in  connection  with  the 
improvement  of  rivers  and  harbors  of  the  United  States,  or  the  payment 
by  the  proper  oflScer  of  the  Treasury  of  any  amounts  agreed  upon  as  com- 
pensation for  such  employment.     [29  Stat.  L.  235,] 

This  is  from  the  Rivers  and  Harbors  Appropriation  Act  of  June  3,  1396,  ch.  314. 
The  Act  of  July  31,  1894^  ch.  174,  §  2,  mentioned  in  this  section,  is  given  in  the 
preceding  paragraph  of  the  text. 


[Sec.  1.]  [Compensation  for  clerks  or  secretaries  of  retired  officials.] 
*  •  •  That  hereafter  no  allowance  or  compensation  for  clerks  or  secre- 
.taries  of  officials  of  the  United  States  retired  from  active  service  shall  be 
■authorized.     [30  Stat  L,  644.] 

This  is  from  the  Sundry  Civil  Api^opriation  Act  of  July  I,  1898,  ch.  646,  and  follows 
^a  provision  for  payment  for  services  of  a  clerk  to  a  retired  justice  of  the  Suprtme 
Court. 


PUBLIC  OFFICERS  AND  EMPLOYEES 


953 


As  Act  To  prevent  the  abatement  of  oertain  aetaem. 

[Act  of  Feb.  8,  1899,  cK.  121,  30  Stat.  L.  822.] 

[Suits  against  public  officers  —  not  to  abate  by  death,  resignation,  etc.] 
That  no  suit,  action,  or  other  proceeding  lawfully  commenced  by  or  against 
the  head  of  any  Department  or  Bureau  or  other  officer  of  the  United  States 
in  his  official  capacity,  or  in  relation  to  the  discharge  of  his  official  duties, 
shall  abate  by  reason  of  his  dec^th,  or  the  expiration  of  his  terin  of  office, 
or  his  retirement,  or  resignation,  or  removal  from  office,  but,  in  such  evenly 
the  Court,  on  motion  or  supplemental  petition  filed,  at  any  time  within 
twelve  months  thereafter,  showing  a  necessity  for  the  survival  thereof  to 
obtain  a  settlement  of  the  questions  involved,  may  allow  the  same  to  be 
maintained  by  or  against  his  successor  in  office,  and  the  Ck)urt  may  make 
such  order  as  shall  be  equitable  for  the  payment  of  costs.    [30  Stat,  L.  822.] 

"  In  proceedings  against  oiBoers  of  the  United  States  for  *  either  mandamus  or 
ill  junction  it  was  held  that  the  death,  resignaticm,  or  remoTal  of  the  defiendant 
abated  the  proceedings,  and  that  relief  against  his  successor  could  be  sought  only 
by  a  new  suit.  In  a  decision  of  the  Supreme  Court,  rendered  March  21,  1898,  the 
cases  are  reviewed,  and  the  court  concludes :  '  In  view  of  the  inconvenience,  of  which 
the  present  case  is  a  striking  instance,  occasioned  by  this  state  of  the  law,  it  would 
seem  desirable  that  Congress  should  provide  for  the  difficulty  by  enacting  that,  in  the 
ease  of  suits  against  the  heads  of  oepartments  abating  by  death  or  resignation,  it 
should  be  lawful  for  the  successor  in  office  to  be  brought  into  the  case  by  petition,  or 
some  other  appropriate  methqd.'  (169  U.  S.  600,  605.)  The  Act  in  the  text  conforms 
to  this  suggestion."    Compilera*  note,  2  Supp.  R.  B.  940. 


Purpose  of  Act. — "The  remedial  Act 
was  to  enable  pending  proceedings 
against  public  officials  in  their  official 
capacity  to  be  continued  when  necessary 
to  obtain  settlement  of  the  questions  in- 
volved." Roberts  v.  Lowe^  (S.  D.  N.  Y. 
1916)  236  Fed.  604. 

Officiida  affected. — This  Act  affects  only 
federal  officials  and  not  state  officials. 
Pullman  Co.  v.  Croom,  (1913)  231  U.  S. 
571,  34  S.  a.  182,  58  U.  S.  (L.  ed.)   376. 

Succeaaor  of  judge.— The  successor  in 
office  of  a  judge  of  a  territorial  court 
may  be  substituted  in  the  place  of  his 
predecessor  on  appeal  from  a  final  judg- 
ment denying  mandamus  to  compel  the 
latter  to  take  jurisdiction,  of  an  action 
attempted  to  be  brought  in  this  court, 
since  the  case  may  properly  be  considered 
one  in  which  there  is  a  necessity  for  such 
action  in  order  to  obtain  a  settlement  of 
the  question  involved,  within  the  mean- 
ing of  this  Act,  authorizing  substitution 
in  actions  brought  by  or  against  federal 
public  officers   in  their  (^cial   capacity, 


or  in  relation  to  the  discharge  of  their 
official  duties.  Caledonian  Coal  Co.  v. 
Baker,  (1905)  196  U.  S.  432,  26  S.  Ct. 
376,  49  U.  S.  (L.  ed.)  540. 

Suceea^or  of  tax  coUector. —  Under  thia 
Act  one  who  has  paid  taxes  illegally  ex- 
acted by  a  collector  of  internal  revenue 
cannot  maintain  an  action  against  his 
successor,  no  action  having  previously 
been  instituted  against  the  collector  who 
exacted  the  taxes.  Roberts  v.  Lowe, 
(S.  D.  N.  T.  1916)  236  Fed.  604;  Phila- 
delphia, etc.,  R.  Co.  t*.  lisderer,  (C.  C.  A. 
3d  Cir.  1917)  242  Fed.  492,  155  C.  C.  A. 
268,  affirming  (E.  D.  Pa.  1917)  239  Fed. 
184.  But  see  Armour  d.  Roberts,  (W.  D. 
Mo.  1907)    151  Fed.  846. 

Loan  commiasion. —  A  change  in  the 
personnel  of  the  loan  commisaion  of 
Arizona  will  not  abate  proceedings 
brought  against  such  commission  in  their 
official  capacity  as  loan  commissioners, 
nor  against  the  individuals  as  such. 
Murphy  v.  Utter,  (1902)  186  U.  S.  95, 
22  S.  Ct.  776,  46  U.  S.  (L.  ed.)   1070. 


Sec.  3.  [Prohibition  on  penonal  use  of  hones,  carriages,  etc.]    •    •   • 

No  part  of  any  money  appropriated  by  this  or  any  other  Act  shall  be  avail- 
able for  paying  expenses  of  horses  and  carriages  or  drivers  therefor  for  the 
personal  use  of  any  officer  provided  for  by  this  or  any  other  Act  other  than 
the  President  of  the  United  States,  the  heads  of  Executive  Departments, 
and  the  Secretary  to  the  President :  Provided,  That  this  provision  shall 
not  apply  to  ofiBcials  outside  of  the  District  of  Columbia  in  the  performance 
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of  their  public  duties.    This  paragraph  shall  not  take  effect  until  July  first, 
nineteen  hundred  and  four.     [33  Stat.  L.  142. \ 

This  is  from  tlie  Legislative,  Ezecutiye,  and  Judicial  Appropriation  Act  of  March  18, 
1904,  ch.  716. 

Further  provisions  of  this  character  were  made  by  the  Act  of  Feb.  8,  1906,  ch.  297, 
f  4,  given  in  the  foUowing  paragraph  of  the  text. 

The  expenditure  of  appropriations  for  automobiles  and  carriages  was  restricted 
by  the  Act  of  July  16,  1914,  ch.  141,  §  6,  given  in  EksnMATBS,  Appbopbiations  and 
Repobts,  voL  3,  p.  165. 

The  Army  Appropriation  Act  of  April  23,  1904,  ch.  1485,  f  1,  33  Stat.  L.  268,  pro- 
vides that  nothiiig  m  the  Act  of  which  the  text  section  is  a  part  "  shall  hereafter  be 
held  or  construed  so  as  to  deprive  officers  of  the  Army,  wnerever  on  duty  in  the 
military  service  of  the  United  States,  of  forage,  bedding,  shoeing,  ax  shelter  for  their 
authorized  number  of  horses,  or  of  any  means  of  transportation  or  maintenance  there- 
for for  which  provision  is  made  by  the  terms  of  this  Act." 

This  provision  haa  been  repeated  in  like  appropriation  Acts  for  subse^ent  yean. 


Seo.  4.  [Bestriction  on  nse  of  horses,  carriages,  etc.—  name  of  depart- 
ment to  be  painted  on  carriages,  etc.]  No  part  of  any  money  appropriated 
by  this  or  any  other  Act  shall  be  used  for  purchasing,  maintaining,  driving, 
or  operating  any  carriage  or  vehicle  (other  than  those  for  the  use  of  the 
President  of  the  United  States,  the  heads  of  the  Executive  Departments, 
and  the  Secretary  to  the  President,  and  other  than  those  used  for  transpor- 
tation  of  property  belonging  to  or  in  the  custody  of  the  United  States), 
for  the  personal  or  official  use  of  any  officer  or  employee  of  any  of  the 
Executive  Departments  or  other  Government  establishments  at  Washing- 
ton, District  of  Columbia,  unless  the  same  shall  be  specifically  authorized 
by  law  or  provided  for  in  terms  by  appropriations  of  money,  and  all  such 
carriages  and  vehicles  so  procured  and  used  for  official  purposes  shall  have 
conspicuously  painted  thereon  at  all  times  the  full  name  of  the  Executive 
Department  or  other  branch  of  the  public  service  to  which  the  same  belong 
and  in  the  service  of  which  the  same  are  used.    [33  Stat.  L.  557.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriaticm  Act  of  Feb.  3, 
1905,  ch.  297. 
See  the  preceding  paragraph  of  the  text  and  the  notes  thereto. 


Sec.  6.  [Salaries  of  government  employees — division  —  computation 
— ^forfeiture.]  Hereafter,  where  the  compensation  of  any  person  in  the 
service  of  the  United  States  is  annual  or  monthly  the  following  rules  for 
division  of  time  and  computation  of  pay  for  services  rendered  ai^  hereby 
established:  Annual  compensation  shall  be  divided  into  twelve  equal 
installments,  one  of  which  shall  be  the  pay  for  each  calendar  month;  and 
in  making  payments  for  a  fractional  part  of  a  month  one-thirtieth  of  one  of 
such  installments,  or  of  a  monthly  compensation,  shall  be  the  daily  rate 
of  pay.  For  the  purpose  of  computing  such  compensation  and  for  com- 
puting time  for  services  rendered  during  a  fractional  part  of  a  month  in 
connection  with  annual  or  monthly  compensation,  each  and  every  month 
shall  be  held  to  consist  of  thirty  days,  without  regard  to  the  actual  number 
of  days  in  any  calendar  month,  thus  excluding  the  thirty-first  of  any  calen- 
dar month  from  the  computation  and  treating  February  as  if  it  actually 
had  thirty  days.  Any  person  entering  the  service  of  the  United  States  during 
a  thirty-one  day  month  and  serving  until  the  end  thereof  shall  be  entitled 
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to  pay  for  that  month  from  the  date  of  entry  to  the  thirtieth  day  of  said 
month,  both  days  inclusive;  and  any  person  entering  said  service  during 
the  month  of  February  and  serving  until  the  end  thereof  shall  be  entitled 
to  one  month's  pay,  less  as  many  thirtieths  thereof  as  there  were  days 
elapsed  prior  to  date  of  entry :  Provided,  That  for  one  day's  unauthorized 
absence  on  the  thirty-first  day  of  any  calendar  month  one  day's  pay  shall 
be  forfeited.    [34  Stat.  L.  763.] 

The  above  section  6  is  from  the  Sundry  dvil  Appropriatian  Act  of  June  30.  1906. 
ch.3914.  ^  ^r    r 

This  flection  apparently  superseded  a  provision  of  the  Act  of  April  28,  1904,  ch. 
1762,  fi  4,  33  Stat.  K  513,  as  follows: 

**Sbo.  4.  That  the  annual  compensation  of  officers,  agents,  and  onployees  of  the 
United  States  for  services  rendered  subsequent  to  June  thirtieth,  nineteen  hundred 
and  four,  shall  be  divided  into  twelve  equal  installments,  one  of  which  shall  be  the 
pay  for  each  calendar  month;  and  in  making  payments  for  a  fractional  part  of  a 
month,  one-thirtieth  of  one  of  such  installments,  or  of  a  monthly  compensation,  shall 
be  the  rate  to  be  paid  for  each  day.  For  the  purpose  of  computing  su<ui  compensation 
each  and  every  month  shall  be  held  to  consist  of  thirty  days,  without  regard  to  the 
actual  number  of  days  in  any  month,  thus  excluding  the  thirty-first  day  of  any  month 
from  the  computation,  and  treating  February  as  if  it  actually  had  thirty  days." 

The  pay  of  surfmen  in  the  former  Life-Saving  Service  (now  the  Coast  Guard)  is 
not  to  be  computed  as  required  by  this  section  by  the  Act  of  May  27,  1908,  oh.  200, 
S  1,  given  in  Coast  Guabd,  voL  2,  p.  280. 


An  Act  To  provide  puniflliment  for  the  falsification  of  accounts  and  the 
making  of  false  rq[K>rts  by  persons  in  the  employ  of  the  United 
Statea, 

[Act  of  March  4, 1911,  ch.  ^0, 3€  Stat.  L.  1355.] 

[Gkxvemment  employees  —  punishment  for  making  false  entries  in 
records,  etc. —  punishment  for  making  false  report  of  public  or  trust 
moneys.]  That  whoever,  being  an  officer,  derk,  agent,  or  other  person 
holding  any  office  or  employment  under  the  Government  of  the  United 
States  and,  being  charged  with  the  duty  of  keeping  accounts  or  records  of 
any  kind,  shall,  with  intent  to  deceive,  mislead,  injure,  or  defraud  the 
United  States  or  any  person,  make  in  any  such  account  or  record  any  false 
or  fictitious  entry  or  record  of  any  matter  relating  to  or  connected  with  his 
duties^  or  whoever  with  like  intent  shall  aid  or  abet  any  such  officer,  clerk, 
agent,  or  other  person  in  so  doing ;  or  whoever,  being  an  officer,  clerk,  agent, 
or  other  person  holding  any  office  or  employment  under  the  Government  of 
the  United  States  and,  being  charged  with  the  duty  of  receiving,  holding,  or 
paying  over  moneys  or  securities  to,  for,  or  on  behalf  of  the  United  States, 
or  of  receiving  or  holding  in  trust  for  any  person  any  moneys  or  securities, 
shall,  with  like  intent,  make  a  false  report  of  such  moneys  or  securities,  or 
whoever  with  like  intent  shall  aid  or  abet  any  such  officer,  clerk,  agent,  or 
other  person  in  so  doing,  shall  be  fined  not  more  than  five  thousand  dollars 
or  imprisoned  not  more  than  ten  years,  or  both.  ^[36  Stat.  L,  1355.] 

For  general  provisions  relating  to  offenses  by  public  officers,  see  Penal  IcAWS. 


Seo.  8.  [Membership  dues^  etc, —  expenses  of  attendance  at  meetings, 
etc. —  authority  for  pajrment.]  No  money  appropriated  by  this  or  any 
other  Act  shall  be  expended  for  membership  fees  or  dues  of  any  officer  or 
employee  of  the  United  States  or  of  the  District  of  Columbia  in  any  society 
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or  assoeiation  or  {or  expenses  of  attendance  of  any  person  at  any  meeting  or 
convention  of  members  of  any  society  or  association,  unless  such  fees,  dues, 
or  expenses  are  authorized  to  be  paid  by  specific  appropriations  for  such 
purposes  or  are  provided  for  in  express  terms  in  some  general  appropriation. 

[37  Stat.  L,  184,] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  June  26,  1912,  ch.  182. 
See  further  the  Act  of  March  4, 1913,  ch.  145,  infra,  p.  957. 


Sec.  8.  [Oaths  to  expense  accountEr — additional  officers  anthoriied  to 
administer  —  no  charges  allowed  —^  no  twnbnrsement  hereafter.]  After 
June  thirtieth,  nineteen  hundred  and  twelve,  postmasters,  assistant  post- 
masters, collectors  of  customs,  oollectors  of  internal  revenue,  chief  clerks 
of  the  various  executive  departments  and  bureaus,  or  clerks  designated  by 
them  for  the  purpose,  the  superintendent,  the  acting  superintendent,  cus- 
todian, and  principal  clerks  of  the  various  national  parks  and  other  Gov- 
ernment reservations,  superintendent,  acting  superintendents,  and  principal 
clerks  of  the  different  Indian  superintendencies  or  Indian  agencies,  and 
chiefs  of  field  parties,  are  required,  empowered,  and  authorised,  when 
requested,  to  administer  oaths,  required  by  law  or  otherwise,  to  accounts 
for  travel  or  other  expenses  against  the  United  States,  with  like  force  and 
effect  as  officers  having  a  seal ;  for  such  services  when  so  rendered,  or  when 
rendered  on  demand  after  said  date  by  notaries  public,  who  at  the  time  are 
also  salaried  officers  or  employees  of  the  United  States,  no  charge  shall  be 
made ;  and  on  and  after  July  first,  nineteen  hundred  and  twelve,  no  fee 
or  money  paid  for  the  services  herein  described  shall  be  paid  or  reimbursed 
by  the  United  States.     [37  Stat.  L.  487.] 

This  ifi  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  355. 

Provisions  relating  to  the  oath  of  office  of  government  officials  and  employees  are 
contained  in  subdivision  I  of  this  title,  supra,  p.  919. 

The  provisions  of  this  section  were  extended  to  chief  clerks  in  the  offices  of  light- 
house inspectors,  or  other  employees  in  the  Lighthouse  Service  designated  by  them, 
and  they  were  authorized  to  administer  oaths  by  the  Act  of  March  3,  1916,  ch.  81,  (  7, 
given  in  Lights  and  Buoys,  vol.  6,  p.  329. 


Seo.  6.  [Classified  dvil  service — removals  —  postal  employees  not  pro- 
hibited membership  in  society  for  improving  conditions,  etc. —  right  to 
petition  Congress.]  That  no  person  in  the  classified  civil  service  of  the 
United  States  shall  be  removed  therefrom  except  for  such  cause  as  will  pro- 
mote the  efficiency  of  said  service  and  for  reasons  given  in  writing,  and 
the  person  whose  removal  is  sought  shall  have  notice  of  the  same  and  of 
any  charges  preferred  against  him,  and  be  furnished  with  a  copy  thereof, 
and  also  be  allowed  a  reasonable  time  for  personally  answering  the  same 
in  writing;  and  affidavits  in  support  thereof;  but  no  examination  of  wit- 
nesses nor  any  trial  or  hearing  shall  be  required  except  in  the  discretion 
of  the  officer  making  the  removal ;  and  copies  of  charges,  notice  of  hearing, 
answer,  reasons  for  removal,  and  of  the  order  of  removal  shall  be  made  a 
part  of  the  records  of  the  proper  department  or  office,  as  shall  also  the 
reasons  for  reduction  in  rank  or  compensation;  and  copies  of  the  same 
shall  be  furnished  to  the  person  affected  upon  request,  and  the  Civil  Service 
,  Commission  also  shall,  upon  request,  be  furnished  copies  of  the  same : 
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Provided,  however,  That  membership  in  any  society,  association,  club,  or 
other  form  of  organization  of  postal  employees  not  affiliated  with  any  out- 
side organization  imposing  an  obligation  or  duty  upon  them  to  engage  in 
any  strike,  or  proposing  to  assist  them  in  any  strike,  against  the  United 
States,  having  for  its  objects,  among  other  things,  improvements  in  the 
condition  of  labor  of  its  members,  including  hours  of  labor  and  compensa- 
tion therefor  and  leave  of  absence,  by  any  person  or  groups  of  persons  in 
said  postal  service,  or  the  presenting  by  any  such  person  or  groups  of  per- 
sons of  any  grievance  or  grievances  to  the  Congress  or  any  Member  thereof 
shall  not  constitute  or  be  cause  for  reduction  in  rank  or  compensation  or 
removal  of  such  person  or  groups  of  persons  from  said  service.  The  right 
of  persons  employed  in  the  civil  service  of  the  United  States,  either  indi- 
vidually or  collectively,  to  petition  Congress,  or  any  Member  thereof,  or  to 
furnish  -information  to  either  House  of  Congress,  or  to  any  committee 
or  member  thereof,  shall  not  be  denied  or  interfered  with.  [37  Stat.  L. 
555.] 

This  is  a  provision  of  the  Postal  Service  Appropriation  Act  of  Aug.  24,  1912,  ch.  380. 
General  provisions  relating  to  civil  service  are  given  tinder  dvUi  Sebvice,  vol.  2, 
p.  145. 

Removal  from  office. —  A  letter  carrier  prived  without  due  process  of  law  in  ac- 

acquires  certain  rights  hy  virtue  of  his  cordance  with  the  text  section.     U.  S.  v. 

appointment  from  the  competitive  classi*  Buifalo  Postmaster,   (W.  D.  N*  Y.  1915) 

fied  list  of  the  United  States  Civil  Service  221  Fed.  687. 
Commission^  of  which  he  cannot  he  de- 


[Expenses  of  employees  of  Department  of  Agriculture.]  That  nothing 
contained  in  the  Act  making  appropriations  to  provide  for  the  expenses  of 
the  Government  of  the  District  of  Columbia  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes,  approved 
June  twenty-sixth,  nineteen  hundred  and  twelve,  shall  he  so  construed  bs 
to  prohibit  the  payment  from  the  appropriation^  for  the  Department  of 
Agriculture  of  expenses  incidental  to  the  delivery  of  lectures,  the  giving 
of  instruction,  or  the  acquiring  of  information  at  meetings  by  its  employees 
on  subjects  relating  to  the  work  of  the  department  authorized  by  law. 
[37  Stat.  L.  854.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  146. 

The  Act  of  June  26,  1912,  ch.  182,  §  8,  mentioned  in  the  text,  is  given  supra,  p.  956. 


[Employment  of  publicity  expert.]  *  *  *  No  money  appropriated  by 
ihia  or  any  other  Act  shall  be  used  for  the  comx)ensation  of  any  publicity 
expert  unless  specifically  appropriated  for  that  purpose.    [38  Stat.  L.  212.] 

This  ia  from  the  Urgent  Deficiencies  Appropriation  Act  of  Oct.  22,  1913,  ch.  32. 


Sec.  12.  [Lump  sum  appropriations  —  compensation  of  officers  and 
employees.]  That  it  shall  not  be  lawful  hereafter  to  pay  to  any  person, 
employed  in  the  service  of  the  United  States  under  any  general  or  lump 
smn  appropriation,  any  sum  additional  to  the  regular  compensation  received 
for  or  attached  to  any  employment  held  prior  to  an  appointment  or  desig- 
nation as  acting  for  or  instead  of  an  occupant  of  any  other  offlee  or  eaxgAoy- 
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ment.  This  provision  shall  not  be  construed  as  prohibiting  regular  and 
permanent  appointments  by  promotion  from  lower  to  higher  grades  of 
employments.    [38  Stat.  L.  680.] 

The  provisions  of  this  section,  and  of  the  following  section  13,  are  from  the  Sundry 
Civil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 

Sec.  13.  [Per  diem  allowance  to  persons  traveling  on  official  business.] 

That  the  heads  of  executive  departments  and  other  Government  establish- 
ments are  authorized  to  prescribe  per  diem  rates  of  allowance  not  exceeding 
$4  in  lieu  of  subsistence  to  persons  engaged  in  field  work  or  traveling  on 
official  business  outside  of  the  District  of  Columbia  and  away  from  their 
designated  posts  of  duty  when  not  otherwise  fixed  by  law.  For  the  fiscal 
year  nineteen  hundred  and  sixteen  and  annually  thereafter  estimates  of 
appropriations  from  which  per  diem  allowances  are  to  be  paid  shall  specifi- 
cally state  the  rates  of  such  allowances.    [38  Stat,  L.  680.] 

See  the  note  to  the  preceding  section  12  of  this  Act. 

Other  provisions  relating  to  traveling  expenses  were  made  by  the  Act  of  March.  3, 
1875,  ch.  133,  §  1,  eupra,  p.  949,  and  the  Act  of  April  0,  1914,  ch.  52,  f  1^  given  in 
the  following  paragraph  ot  the  text. 


[Sec.  1.]  [Traveling  expenses  whfle  on  duty.]  •  •  •  On  and  after 
July  first,  nineteen  hundred  and  fourteen,  unless  otherwise  expressly  pro- 
vided by  law,  no  officer  or  employee  of  the  United  States  shall  be  allowed  or 
paid  any  sum  in  excess  of  expenses  actually  incurred  for  subsistence  while 
traveling  on  duty  outside  of  the  District  of  Columbia  and  away  from  his 
designated  post  of  duty,  nor  any  sum  for  such  expeni?es  actually  incurred 
in  excess  of  $5  per  day ;  nor  shall  any  allowance  or  reimbursement  for  sub- 
sistence be  paid  to  any  officer  or  employee  in  any  branch  of  the  public 
service  of  the  United  States  in  the  District  of  Columbia  unless  absent  from 
his  designated  post  of  duty  outside  of  the  District  of  Columbia,  and  then 
only  for  the  period  of  time  actually  engaged  in  the  discharge  of  official 
duties.     [38  Stat.  L.  318,] 

The  provisions  of  this  and  the  following  section  6  are  from  the  Urgent  Deficiencies 
Appropriation  Act  of  April  6,  1914,  ch.  52. 
See  the  preceding  paragraph  of  the  text  and  the  notes  thereto. 

Sec.  5.  [Accountants  and  experts — pay.]  That  no  part  of  any  money 
appropriated  in  this  or  any  other  Act  shall  be  used  for  compensation  or 
payment  of  expenses  of  accountants  or  other  experts  in  inaugurating  new 
or  changing  old  methods  of  transacting  the  business  of  the  United  States  or 
the  District  of  Columbia  unless  authority  for  employment  of  such  services 
or  payment  of  such  expenses  is  stated  in  specific  terms  in  the  Acts  making 
provision  therefor  and  the  rate  of  compensation  for  such  services  or  expenses 
is  specifically  fixed  therein,  or  be  used  for  compensation  of  or  -expenses 
for  persons,  aiding  or  assisting-  such  accountants  or  other  experts,  unless 
the  rate  of  compensation  of  or  expenses  for  such  assistants  is  fixed  by 
officers  or  employees  of  the  United  States  or  District  of  Columbia  having 
authority  to  do  so,  and  such  rates  of  compensation  or  expenses  so  fixed 
shall  be  paid  only  to  the  person  so  employed.     [38  Stat.  L.  335.] 

Seethe  note  to  the  preceding  paragraph  of  the  text. 
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• 

I.  General  Provisions,  965. 
II.  Crater  Lake  National  Park,  966. 

III.  Glacier  National  Park,  967. 

IV.  Hot  Springs  Reservation,  972. 
v.  Mesa  Verde  National  Park,  981. 

VI.  Mount  Ranier  National  Park,  988. 
VII.  Platt  National  Park,  986. 
Vni.  Rocky  Mountain  National  Park,  990. 

IX.  Sequoia  National  Park,  992. 

X.  Wind  Cave  National  Park,  993. 

XI.  Yellowstone  National  Park,  995. 
XII.  YosBMiTE  National  Park,  1005. 

XIII.  National  Zoological  Park,  1009. 

XIV.  National  Military  Parks,  1011. 
XV.  National  Game  Preserves,  1013. 

XVI.  Country  Parks,  Playgrounds  and  Cobihunity  Cbntbrs,  1016. 
XVII.  Preservation  of  Antiquities,  1017. 


I.  General  Provisions,  965. 

Ad  of  June  6,  1900,  ch.  791,  965. 

Sec,  1.  Protection   of  Sequoia,    Yosemiie,   and  OenercH  Grant 
National  Parka,  California,  965. 

Act  of  March  S,  1905,  ch.  1405,  965. 

Arrests  for  Violations  of  Laws  and  Regvlations  Relating  to  Forest 
Reserves  and  Piiblic  Parks,  965. 

Ad  of  March  4, 1911,  ch.  g85,  966. 

Sec.  1.  Estimates  for  National  Parks  —  Statement  of  Receipts 
and  Expenditures,  966. 

Ad  of  Aiig.  24,  1912,  ch.  355,  966. 

Limit  on  Cost  of  Buildings  to  Be  Erected  in  Parks,  966. 

n.  Crater  Lake  National  Park,  966. 

Ad  of  May  2, 1902,  ch.  820,  966. 

Sec.  1.  Crater  Lake  National  Park  Established,  966. 
2.  Control  and  Regulation,  966. 

S.  Settlements,  etc..  Prohibited  —  Penalties  —  Visitors  — 
Hotels,  967. 

[959] 
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III.  Glacier  National  Paric,  967. 

Ad  of  May  11,  1910,  ch,  226,  967. 

Sec,  1,  Glacier  National  Park  —  Land  Set  Apart  —  Removal  of 
Trespassers  —  Valid  Rights  Not  Affected  —  Rights 
of  Way  for  Railways  —  Reclamation  Projects  —  No 
Indemnity  Selections  Allowed  Corporations,  967. 
S.  Regulations  for  Protection,  etc. —  Leases  for  Hotels,  etc. 
—  Removal  of  Dead,  etc..  Timber,  968. 

Act  of  March  4,  1911  r  ah.  286,  968. 

Sec,  1,  Proceeds  of  Leases  and  Other  Revenues  —  Dispoaiiion, 
968. 

Act  of  Aug.  22,  1914,  ch.  264,  969. 

Sec.  1 .  Glacier  National  Park  —  Ceded  to  United  States  —  Laws 
Governing  Park,  969. 

2.  Jurisdiction  of  Offenses,  969. 

5.  Montana  Tmws  When  in  Force,  969. 

4'  Hunting,  etc..    Prohibited  —  Rules  for    Protection   of 
Property,  969. 

6.  Forfeiture  of  Guns,  etc.,  of  Persons  Violating  Act.  970. 

6.  Resident  Commissioner  Appointed  to  Act  on  Complaints  — 

Appeals,  970. 

7.  Powers  of  Commissioner,  971. 

8.  Process,  971. 

9.  Salary  of  Commissioner  —  Residence,  971. 

10.  Certification,  etc.,  of  Fees,  etc.,  971. 

11.  Disposition  of  Fines  and  Costs,  972. 

12.  Notice  to  Governor  of  Montana  of  Passage  of  Act,  972, 

Ad  of  March  3,  1915,  ch.  75,  972. 

Sec.  1 .  Glacier  Notional  Park  —  Donations  of  Ixmd,  972. 

IV.  Hot  Springs  Reservation,  972. 

Act  of  Dec.  15,  1878,  ch.  5,  972. 

Hot  Springs  Reservation  Established  —  Lease  of  Grounds,  Bath- 
Houses,  etc. —  Free  Baths,  972. 

•  Act^f  March  3,  1891,  ch.  633,  973. 

Sec.  1 .  Lease  of  Balh-Houses  and  Sites  —  Water  Supply,  973. 

3.  Leases  —  Privileges  —  Supply  and    Use  of  Water  — 

Buildings  —  Regulations,  974. 
4-  Investigation  to  Determine  if  Applicant  Interested  In  More 
Than  One  Bath-House  —  Effect  of  Such  Interest,  976. 

5.  Taxation  of  Personal  Property  under  State  Laws,  976. 

6.  Collection  of  Water,  976. 

7.  Sale  of  Lots,  976. 

8.  Hotels  May  Operate  Bath-Houses — Construction  of  Ad, 

976. 

Ad  of  April  20, 1901^,  ch.  I4OO,  976. 

Sec.  1.  Hot  Springs  Mountain  Reservation  —  Cession  of  Juris- 
didion   by   Arkansas  in,  Accepted  —  Jurisdiction    of 
Arkansas  Courts  —  Taxation,  976.  ^ 
i.  Part  of  Arkansas  Eastern  Judicial  Distrid,  977. 
3.  Protedion  to  Property,  etc. —  Penalty,  977. 
4-  Bathing,    etc.,    Restridions    —    Penalty   —    Soliciting 
Patronage  by  Registered  Physicians  Forbidden  —  Only 
Permits  by  Registered  Physician  Validf  977. 
S,  Punishment  of  Offenses,  978. 
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See.  6,  Arrests  —  Appeal  -^  Procedure,  978. 

7.  Process  in  Other  Criminal  Offenses  —  Bailf  979. 

8.  Arrests  May  Be  Made  by  Police,  etc.,  979. 
.9.  Fees,  etc.,  979. 

10.  Payment  of  Fees,  etc,,  980. 

11.  Fines,  dc,  980. 

liB.  Imprisonment  for  Nonpayment,  980. 
IS.  Execution  of  Sentence,  980. 

Ad  of  March  2,  1911,  ch.  200,  980. 

Use  of  Free  Bathhouse  Limited  —  Oath  of  Lack  of  Means  —  False 
Oaih  —  Penalty,  980.  i 

Act  of  Aug.  24, 1912,  ch.  S65,  981. 

Sec.  1.  Lease  of  Arlington  Hotd  Site  —  Valuation  of  Improve- 
ments,  981. 

V.  Mesa  Verde  National  Park,  981. 

Ad  of  June  29,  1906,  ch.  3607,  981. 

Sec,  1.  Mesa  Verde  National  Park,  Colo. —  Establishment,  981. 
2.  Name  —  Regulations  —  Prehistoric  Ruins,  981. 
S.  Excavations,  etc. —  Resiridion,  982. 

4.  Penalty  for  Destroying  Ruins,  etc.,  982. 

Ad  of  June  SO,  191S,  ch.  4,  982. 

Sec.  1.  Boundaries  of  Park,  982. 

Ad  of  June  26,  1910,  ch.  385,  983. 

Leases  and  Permits  for  Use  of  Lands,  etc.,  983. 

VI.  Mount  Ranier  National  Parle,  983. 

Ad  of  March  2,  1899,  ch.  577,  983.  •   .    . 

Sec.  1,  Mount  Ranier  National  Park  Edablished,  983. 

2.  Jurisdidion  of  Secretary  of  Interior  —  Leases  —  Rights 
of  Way  —  Fish  and  Game  —  Trespassers,  984. 

5.  Orants  of  Land  to  Northern  Pacific  Railroad  m  Exchange 

for  Lands  ReUnquished  —  Lieu  Lands  to  Settlers,  985. 
5".  Mineral  Land  Ixiws  Extended  to  Park,  986. 

Ad  of  May  27, 1908,  ch.  200,  986. 

Sec.  1.  Mining  Claims  within  Park  Prohibit^,  986.  , 

VII.  Piatt  National  Paric,  986. 

Ad  of  July  1,  1902,  ch.  1S62,  986. 

Sec.  64.  Sulphur  Springs  and  Adjacent  Lands  —  Cession  to 
United  States —  Payment  —  Regulations  —  Intoxi- 
cating Liquors,  986. 

Ad  of  Apnl  21,  1902,  ch.  I402,  987. 

Sec.  18.  Svlpkwr  Springs  Reservation  —  Additional  Land  — 
Payment  —  Management  and  Control  —  Regulations 
—  Offenses,  987. 

Ad  of  July  16,  1906,  cfc.  SSS6,  989. 

Sec.  7.  Admission  of  Oklahoma  as  State  —  Effed  on  Acts  Relating 
to  Sulphur  Springs  Reservation  or  Other  Lands  Sd 
Apart  for  Parks,  dc,  989. 

Res.  of  June  29,  1906,  No,  42,  989. 

Sulphur  Springs  Reservation  Designated  Piatt  National  Park, 
989. 
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VIII.  Rocky  Mountain  National  Park,  990. 

Ad  of  Jan.  26,  1915,  ch,  19,  990. 

Sec,  1,  Rocky  Mountain  National  Park  —  Creaiion  —  Bound- 
arieSy  990. 
2.  Existing  Rights  Protected  —  Certain  Ads  Extended  to 

Ijands  Indvded  in  Park  —  Easements,  991. 
8,  Certain  Lands  within  Park  Boundaries  Not  Affected  hy 

Ad,  992. 
4*  Management  of  Park  —  Rules  and  Regulations  —  Le/ises 
and  Concessions  —  Appropriations,  992. 

IX.  Sequoia  National  Paric,  992. 

Ad  of  Sept.  25,  1890,  ch,  926,  992. 

Sec.  1.  Reservation  of  Public  Land  in  Calif omia  for  Public  Park, 
992. 
2.  Control  —  Regulations  —  Leases  —  Game  —  Trespassers, 
993. 

Ad  of  March  S,  1915,  ch.  75,  993. 

'  Sec.  1,  Sequoia  National  Park  —  Donations  of  Land,  993. 

X.  Wind  Cave  Natfonal  Paric,  993. 

Ad  of  Jan.  9,  190S,  ch.  63,  993. 

Sec.  1.  Wind  Cave  National  Park  Established,  993. 
2.  Regulations,  etc.,  by  Secretary  of  Interior,  994. 

5.  Lease  of  Cavern,  etc.,  994. 
4-   Use  of  Funds,  994. 

6.  Lands  for  Tracts  Relinquished,  994. 

6.  Penalty  for  Unlawful  Intrusions,  etc.,  994. 

I XI.  YeUowstone  National  Park,  995. 

R.  S.  2474.  Public  Park  Established  Near  the  Head-Waters  of  the 

Yellowstone  River,  995. 

R.  S.  2475.  Secretary  of  the  Interior  to  HavelExdusive  Control  of  the 

Park  —  Removal  of  Trespassers,  995. 

Ad  of  March  S,  1883,  ch.  143,  996. 
Lease  of  Lands  for  Hotels,  etc.,  996. 
Detail  of  Troops  for  Protedion  of  Park,  996. 

Ad  of  May  7,  1894,  ch.  72,  996. 

Sec.  1.  Yellowstone  National  Park  —  Jurisdidion  of   Untied 
States  —  State  Process  —  Fugitives  from  Justice,  996. 
S.  Wyoming  Laws  Applicable  to  Crimes,  997. 
4-  Hunting  and  Fishing  Prohibited  —  Regulations,  997. 

5.  Commissioner  for  Park  —  Jurisdidion  —  Powers  and 

Duties,  998. 

6.  Deputy  Marshals  —  Court,  999. 

7.  Pay  of  Commissioner,  Marshal,  Attorney,  and  Assistants, 

999. 

8.  Costs  and  Expenses,  How  Paid,  999. 

9.  Jail  and  Commissioner's  Office,  999. 
10.  Existing  Laws  Not  Repealed,  1000. 

Ad  of  Aug.  3,  1894,  ch-  198,  1000. 

Lease  of  Land  in  Yellowstone  National  Park,  1000. 

Ad  of  June  4,  1906,  ch.  2670,  1001. 

Lease  of  Lands  for  Hotels,  etc. —  Mortgages  —  Rights  of  Govern- 
ment, 1001. 
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Act  of  March  2,  1907,  ch,  2618,  1001. 

Leases  of  Lands  for  Hotel  Purposes,  etc. —  Period  Extended,  1001. 

Res.  of  June  11, 1906,  No.  27,  1002. 

Sec.  1 .  Yosemite  Valley  and  Mariposa  Big  Tree  Grove  —  Yosemite 
National  Path  —  Boundaries  Changed  —  Privileges 
—  Rights  of  Way  for  Railroads,  1002. 
.     2.  Patented  Lands,  1003. 

S,  Revenues  —  Disposition,  1004. 

Ad  of  June  6,  1900,  ch,  794,  1004. 

Sec.  1.  Road  Extensions  and  Improvements,  1004. 

Act  of  March  S,  190S,  ch.  1007,  1004. 

Sec.  1.    Use  of  Electricity  by  Private  Parties,  1004. 

Act  of  April  17, 1900,  ch.  192,  1004. 

Sec.  1.  Salary  of  Commissioner,  10Q4. 

XII.  Yosemite  National  Park,  1005. 

Act  of  Feb.  7, 1906,  ch.  547,  1005. 

Sec.  1.  Yosemite  National  Park  —  Part  of.  Attached  to  Sierra 
Forest  Reserve,  1005. 
S.  Private  Lands  in  Sierra  Forest  Reserve,  Subjed  to  Forest 

Reserve  Laws,  etc.,  1006. 
S.  Effect,  1006. 

Act  of  April  9,  1912,  ch.  74,  1007. 

Sec.  t .  Exchange  of  Lands  and  Timber  —  Preservation  of  Timber 
Near  Public  Roads,  1007. 

2.  Determination  of  Values  —  Payment  for  Timber  in  Excess 

of  Value  of  Land  —  Lands  Added  to  Park,  1007. 
S.  Regulations  for  Cutting  and  Removal,  1008. 
4.  Sale  of  Matured,  etc.,  Timber  in  Park,  1008. 

Ad  of  June  23,  1918,  ch.  S,  1008. 

Sec.  1.  Lease  of  Land  for  Hotel,  etc.,  1008* 

Act  of  July  23,  1914,  ch.  206,  1008. 

Lease  of  Lands  for  Hotels,  etc.,  1008. 

Ad  of  March  3, 1916,  ch.  75,  1009. 
Sec.  1.  Donations  of  Land,  1009. 

XIIL  National  Zoological  Paric,  1009. 

Ad  of  April  SO,  1890,  ch.  173,  1009. 

Sec.  2.  National  Zoological  Park  under  Control  of  Smithsonian 
Institution,  1009. 

3.  Heads  of  Executive  Departments  to  Render  Aid,  1010. 

Ad  of  Aug.  18, 1894,  ch-  SOI,  1010. 

Report  of  Expenses  of  National  Zoological  Park,  1010. 

Ad  of  Aug.  24, 1912,  ch.  356,  1010. 

Sec.  1.  Plans,  etc.,  for  Buildings  and  Bridges,  1010. 

XIV.  National  Military  Paries,  1011. 

Ad  of  May  16,  1896,  ch.  182,  1011. 

Sec.  1.   Use  of  Military  Parks  —  Regulations,  1011. 

2.  Annual  Instrudion  Gamps  — Regulations  —  Instructors, 
1011. 


964  8  FED.  STAT.  ANN.  (2d  Ed.)' 

Ad  of  March  5,  1897,  ch.  872,  1011. 

Sec.  1.  Injuring  Monuments,  Trees,  etc.,  on  National  MUiiary 
Parks  —  Penalty,  1011. 
£,  Hunting,  etc,.  Forbidden  —  Penalty,  1012. 
S.  Arrests  for  Violation  of  Law  —  Jurisdiction,  1012. 
4'  Lessee  or  Vendor  of  Lands  R^rmng  to  Give  Possession  to 

United  States,  1012. 
5.  Applies  Only  to  Military  Parks,  1012. 

Act  of  Aug.  18, 1894,  ch.  SOI,  1012. 

Sec.  1»  Gettysburg  Battlefield  —  Doruxtums  of  Land  for  Roads,  etc,, 
1012. 

Act  CffAug.  B4f  1912,  ch,  355,  1013. 

National  Military  Park  —  Park  Commissions  —  Vacancies 
Occurring  in.  Not  to  Be  Filled  —  Secretary  of  War  to  Be 
Member  of  Commission,  etc.,  1013. 

XV.  National  Qame  Preserves,  1013. 

Act  of  Jan.  24,  1905,  ch.  187,  1013. 

Sec.  L  Wichita  Forest  Reserve  —  Designation  of  Preserve  for 
Game  Animals  and  Birds,  1013. 
2.  Killing  of  Game  Unlawful,  1013. 
S.  Local  Game  Laws  Not  Affected,  1013. 

Act  of  June  29, 1906,  ch.  8593,  1014. 

Sec.  1.  Grand   Canyon  Forest  Reserve  —   Protection  of  WM 
Animals,  1014. 
2.  Hunting,  etc..  Unlawful  —  Penalty,  1014. 
S.  Purpose  of  the  Law,  1014. 

Act  of  May  2S,  1908,  ch.  192,  1014. 

Sec.  1.  National  Bison  Range,  Montana,  1014. 

Act  of  Aug.  10, 1912,  ch.  284,  1015. 

Wind  Cave  National  Game  Preserve  —  Establishment,  1015. 
EUc  Reserve  in  Wyoming  Established,  1015. 

Act  of  March  4, 1918,  ch.  145,  1015. 

Elk  Reserve  in  Wyoming  Established,  1015. 

Act  of  June  SO,  1914,  eft.  iSl,  1015. 

Sec.  1 .  Sully s  Hill  National  Park  Game  Preserve,  1015. 

XVL  G>untry  Parks,  Playgrounds  and  Community  Centers,  1016. 

Act  of  Oct.  5,  1914,  ch.  816,  1016. 

Sec.  1.  Country  Parks  —  Public  Playgrounds  —  CommufiUy 
Centers,  1016. 
2.  Water  Supply,  1016. 
S.  Maintenance,  1016. 

4.  Failure  to  Establish  Parks  —  Disposition  of  Land,  1017. 

XVII.  Preservation  of  Antiquities,  1017. 

Act  of  June  8, 1906,  ch.  8060  (*'  National  Monument  Act'*),  1017. 
Sec.  1.  American    Antiquities    —    Penalty  for     Unauthorized 
Excavations,  etc.,  1017. 
2.  Setting  Apart  of  Historic,  etc..  Public  Lands  —  Rdinr 
quishment  of  Private  Claims,  1017. 

5.  Permits  for  Excavations,  etc. —  Preservation  in  Museums, 

1018. 
4.  Regulations,  1018. 
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CKOSS-BXFBSEHCXS 

Breaking  Fences,  Driving  Cattle  on,  etc.,  see  PENAL  LAWS. 

Bights  of  Way  for  Canals,  Ditches,  Electric  Lines,  etc.,  see  PUBLIC 

LANDS. 
Capitol  Grounds  and  Parks  in  District  of  Columbia,  see  PUBLIC  PBOP- 

EBTY,  BUILDINGS  AND  GROUNDS. 
Forest  Reserves,  see  TIMBER  LANDS  AND  FOREST  RESERVES. 


1.  OENESAL  PSOVISIONS 

i 

[Sec.  1.]  [Protection  of  Sequoia,  Yosemite,  and  Otaneral  Grant  national 
parks,  Calif omia.]    •    ♦    •    The  Secretary  of  War,  upon  the  request  of  ^ 
the  Secretary  of  the  Interior,  io  hereafter  authorized  and  directed  to  make- 
the  necessary  detail  of  troops  to  prevent  trespassers  or  intruder^  fromi 
entering^  the  Sequoia  National  Park,  the  Yosemiite  Natkmal  Park^  and  the 
General  Grant  National  Park,  respectively,  in  California,  for  the  purpose 
of  destroying  the  game  or  objects  of  curiosity' therein,  or  for  any  other  pur- 
pose prohibited  by  law  or  regulation  for  the  government  of  said  reservations, 
and  to  remove  such  persons  from  said  parks  if  found  therein.    [31  Stat.  L, 
618,] 

This  18  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 

TTie  detail  of  troops  for  the  protection  of  the  Yellowstone  Park  was  likewise  author- 
ized by  the  Act  of  March  3,  1883,  ck.  US,  f  1,  infra,  p.  996. 

Rights  of  way  through  these  parks  for  electric  lines,  canals,  ditches,  etc.,  see 
PuBUc  Lands,  cmle,  p.  785. 


[Arrests  for  violations  of  laws  and  regulations  relating  to  forest 
reserves  and  public  parks.]  •  •  •  AH  persons  employed  in  the  forest 
reserve  and  national  park  service  of  the  United  States  shall  have  authority 
to  make  arrests  for  the  violation  of  the  laws  and  regulations  relating  to 
the  forest  reserves  and  national  parks,  and  any  person  so  arrested  shall  be 
taken  before  the  nearest  United  States  commissioner,  within  whose  jurisdic- 
tion the  reservation  or  national  park  is  located,  for  trial;  and  upon  sworn 
information  by  any  competent  person  any  United  States  commissioner  in 
the  proper  jurisdiction  shall  issue  process  for  the  arrest  of  any  person 
charged  with  the  violation  of  said  laws  and  regulations ;  but  nothing  herein 
contained  shall  be  construed  as  preventing  the  arrest  by  any  oflScer  of  the 
United  States,  without  process,  of  any  person  taken  in  the  act  of  violating 
said  laws  and  regulations.    [33  Stat.  L.  873.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  3,  1905,  ch.  1405. 

The  provisions  of  this  paragraph  are  a  repetition  of  those  of  an  Act  of  Feb.  6,  1905, 
eh.  456,  33  Stat.  L.  700,  entitled  ''An  Act  for  the  protection  of  the  public  forest* 
reserves  and  national  ^arks  of  the  United  States." 

For  provisions  relating  to  forest  reserves^  see  Timbeb  Lands  and  Fobest  IUcsbbvbs. 
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[Sec.  1.]  [Estimates  for  National  Parks  —  statement  of  receipts  and 
expenditures.]  •  •  •  Hereafter  the  Secretary  of  the  Interior  shall 
submit  in  the  annual  Book  of  Estimates,  following  the  estimates  for  each 
of  the  national  parks,  a  classified  statement  of  the  receipts  and  expenditures 
for  the  complete  fiscal  year  next  preceding  the  fiscal  year  for  which  esti- 
mates of  appropriations  are  submitted.    [36  Stat  L.  1421.] 

ThiB  is  from  the  Simdry  GiTil  Appropriation  Act  of  March  4,  1911^  ch.  2S5. 


[Limit  on  cost  of  buildings  to  be  erected  in  parks.]  *  *  *  No  expendi- 
ture for  construction  of  administration  or  other  buildings  cost  in  case  of 
any  building  exceeding  one  thousand  dollars  shall  hereafter  be  made  in  any 
national  park  except  under  express  authority  of  Congress :  Provided,  That 
this  shall  not  apply  to  buildings  now  in  the  process  of  actual  construction. 
[37  Stat.  L.  460,] 

This  iB  from  the  Simdiy  Civil  Appropriation  Act  of  Aug.  24»  1012,  eh.  365. 


n.   ORATEB  LAKE   NATIONAL  PABE 

An  Act  Beserving  from  the  public  lands  in  the  State  of  Oregon,  as  a  public 
park  for  the  benefit  of  the  people  of  tiie  United  States,  and  for  the 
protection  and  preservation  of  the  game,  fish,  timber,  and  all  other 
natural  objects  therein,  a  tract  of  land  herein  described,  and  so  forth. 

[Act  of  May  2,  1902,  ch.  820,  32  Stat.  L.  202.] 

[Sec.  1.]  [Crater  Lake  National  Park  established.]  That  the  tract  of 
land  bounded  north  by  the  parallel  forty-three  degrees  four  minutes  north 
latitude,  south  by  forty-two  degrees  forty-eight  minutes  north  latitude,  east 
by  the  meridian  one  hundred  and  twenty-two  degrees  west  longitude,  and 
west  by  the  meridian  one  hundred  and  twenty-two  degrees  sixteen  minutes 
west  longitude,  having  an  area  of  two  hundred  and  forty-nine  square  miles, 
in  the  State  of  Oregon,  and  including  Grater  Lake,  is  hereby  reserved  and 
withdrawn  from  settlement,  occupancy,  or  sale  under  the  laws  of  the  United 
States,  and  dedicated  and  set  apart  forever  as  a  public  park  or  pleasure 
ground  for  the  benefit  of  the  people  of  the  United  States,  to  be  known  as 
Crater  Lake  National  Park.    [32  Stat.  L.  202.] 

Further  proviBions  relating  to  Grater  Lake  National  Park  were  made  by  the  Act 
of  Aug.  21,  1916.  See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.,  p.  245,  1918  Supp.  Fed. 
Stat.  Ann. 

Sec.  2.  [Control  and  regulation.]  That  the  reservation  established  hj 
this  Act  shall  be  under  the  control  and  custody  of  the  Secretary  of  the 
Interior,  whose  duty  it  shall  be  to  establish  rules  and  regulations  and  cause 
adequate  measures  to  be  taken  for  the  preservation  of  the  natural  objects 
within  said  park,  and  also  for  the  protection  of  the  timber  from  wanton 
depredation,  the  preservation  of  all  kinds  of  game  and  fish,  the  punishment 
of  trespassers,  the  removal  of  unlawful  occupants  and  intruders,  and  the 
prevention  and  extinguishment  of  forest  fires.     [32  Stat.  L.  202.] 
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Sec.  3.  [Settlements,  etc.,  probibited— penalties— yisitoni  — hotels.] 

That  it  shall  be  unlawful  for  any  person  to  establish  any  settlement  or 
residence  within  said  reserve,  or  to  engage  in  any  lumbering,  or  other 
enterprise  or  business  occupation  therein,  or  to  enter  therein  for  any  specu- 
lative purpose  whatever,  and  any  person  violating  the  provisions  of  this 
Act,  or  the  rules  and  regulations  established  thereunder,  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  for  not 
more  than  one  year,  and  shall  further  be  liable  for  all  destruction  of  timber 
or  other  property  of  the  United  States  in  consequence  of  any  such  unlawful 
act :  Provided,  That  said  reservation  shall  be  open,  under  such  regulations 
as  the  Secretary  of  the  Interior  may  prescribe,  to  all  scientists,  excur- 
sionists, and  pleasure  seekers  and  to  the  location  of  mining  claims  and  the 
working  of  the  same:  And  provided  further,  That  restaurant  and  hotel 
keepers,  upon  application  to  the  Secretary  of  the  Interior,  may  be  per- 
mitted by  him  to  establish  places  of  entertainment  within  the  Crater  Lake 
National  Park  for  the  accommodation  of  visitors,  at  places  and  under  regu- 
lations fixed  by  the  Secretary  of  the  Interior,  and  not  otherwise.    [32  Stat. 

L.  203.\ 


m.   GLACIEB  NATIONAL  PARE 

An  Act  To  establish  "  The  Glacier  National  Park  ''  in  the  Bocky  Moun- 
tains south  of  the  international  boundary  line,  in  the  State  of  Mon- 
tana, and  for  other  purposes. 

[Act  of  May  11,  1910,  ch.  226,  36  Stat.  L.  354.] 

[Seo.  1.]  [Glacier  National  Park — land  set  apart  —  removal  of  tres- 
passers—  valid  rights  not  affected  —  rights  of  way  for  railways  — 
reclamation  projects  —  no  indemnity  selections  allowed  corporations.] 
That  the  tract  of  land  in  the  State  of  Montana  particularly  described  by 
metes  and  bounds  as  follows,  to  wit :  Commencing  at  a  point  on  the  inter- 
national boundary  between  the  United  States  and  the  Dominion  of  Canada 
at  the  middle  of  the  Flathead  River ;  thence  following  southerly  along  and 
with  the  middle  of  the  Flathead  River  to  its  confluence  with  the  Middle 
Fork  of  the  Flathead  River;  thence  following  the  north  bank  of  said 
Middle  Fork  of  the  Flathead  River  to  where  it  is  crossed  by  the  north 
boundary  of  the  right  of  way  of  the  Great  Northern  Railroad ;  thence  fol- 
lowing the  said  right  of  way  to  where  it  intersects  the  west  boundary  of 
the  Blackf eet  Indian  Reservation  j  thence  northerly  along  said  west  bound- 
ary to  its  intersection  with  the  international  boundary;  thence  along  said 
international  boundary  to  the  place  of  beginning,  is  hereby  reserved  and 
withdrawn  from  settlement,  occupancy,  or  disposal,  under  the  laws  of  the 
United  States,  and  dedicated  and  set  apart  as  a  public  park  or  pleasure 
ground  for  the  benefit  and  enjoyment  of  the  people  of  the  United  States 
under  the  name  of  *'  The  Glacier  National  Park;  "  and  all  persons  who 
shall  locate  or  settle  upon  or  occupy  the  same,  or  any  part  thereof,  except 
as  hereinafter  provided,  shall  be  considered  trespassers  and  removed  there- 
from: Provided,  That  nothing  herein  contained  shall  affect  any  valid 
existing  claim,  location,  or  entry  under  the  land  laws  of  the  United  States 
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or  the  rights  of  any  su<Sh  claimant,  locator,  or  entryman  to  the  full  use 
and  enjoyment  of  his  land :  Provided  further,  That  rights  of  way  through 
the  valleys  of  the  North  and  Middle  forks  of  the  Flathead  River  for  steam 
or  electric  railways  may  be  acquired  within  said  Glacier  National  Park 
under  filings  or  proceedings  heretofore  or  hereafter  made  or  instituted 
under  the  laws  applicable  to  the  acquisition  of  such  rights  over  or  upon  the 
unappropriated  public  domain  of  the  United  States,  and  that  the  United 
States  Reclamation  Service  may  enter  upon  and  utilize  for  flowage  or  other 
purposes  any  area  within  said  park  which  may  be  necessary  for  the  develop- 
ment and  maintenance  of  a  government  reclamation  project:  And  pro- 
vided further,  That  no  lands  within  the  limits  of  said  park  hereby  created 
belonging  to  or  claimed  by  any  railroad  or  other  corporation  now  having 
or  claiming  the  right  of  indemnity  selection  by  virtue  of  any  law  or  con- 
tract whatsoever  shall  be  used  as  a  basis  for  indemnity  selection  in  any 
State  or  Territory  whatsoever  for  any  loss  sustained  by  reason  of  the 
creation  of  said  park.     [36  Stat.  L.  354.] 

Subsequent  provisions  relating  to  the  Glacier  National  Park  were  made  by  the  Act 
of  Aug.  22,  1914,  ch.  264,  infra,  p.  969. 

Sec.  2.  [Begnlations  for  protection,  etc. —  leases  for  hotels,  etc. — 
removal  of  dead,  etc.,  timber.]  That  said  park  shall  be  under  the  exclu- 
sive control  of  the  Secretary  of  the  Interior,  whose  duty  it  shall  be^  as  soon 
as  practicable,  to  make  and  publish  such  rules  and  regulations  not  incon- 
sistent with  the  laws  of  the  United  States  as  he  may  deem  necessary  or 
proper  for  the  care,  protection,  management,  and  improvement  of  the  same, 
which  regulations  shall  provide  for  the  preservation  of  the  pArk  in  a  state 
of  nature  so  far  as  is  consistent  with  the  purposes  of  this  Act,  and  for  the 
care  and  protection  of  the  fish  and  game  within  the  boundaries  thereof. 
Said  Secretary  may,  in  his  discretion,  execute  leases  to  parcels  of  ground 
not  exceeding  ten  acres  in  extent  at  any  one  place  to  any  one  person  or  com- 
pany, for  not  to  exceed  twenty  years,  when  such  ground  is  necessary  for 
the  erection  of  buildings  for  the  accommodation  of  visitors,  and  to  parcels' 
of  ground  not  exceeding  one  acre  in  extent  and  for  not  to  exceed  twenty 
years  to  persons  who  have  heretofore  erected  or  whom  he  may  hereafter 
authorize  to  erect  summer  homes  or  cottages ;  he  may  also  sell  and  permit 
the  removal  of  such  matured,  or  dead  or  down  timber  as  he  may  deem 
necessary  or  advisable  for  the  protection  or  improvement  of  the  park.  [36 
Stat.  L.  354.] 


[Sec.  1.]  [Proceeds  of  leases  and  other  revenues  —  dispoiition.]  •  •  • 

Glacier  National  Park,  Montana  j  •  •  •  AH  proceeds  of  leases  and  other 
revenues  that  may  be  derived  from  any  source  connected  with  said  park 
shall  be  expended  under  the  direction  of  the  Secretary  of  the  Interior  in 
the  administration  and  improvement  of  the  park,  and  the  construction  of 
roads,  trails,  bridges,  and  so  forth,  therein.    [36  Stat.  L.  142 J.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
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An  Act  To  accept  the  cession  by  tlie  State  of  Montana  of  esclnsnre  juris- 
diction  over  the  lands  embraced  within  the  OlaciAr  National  Park, 
and  for  other  purposes. 

[Act  of  Aug.  22,  1914,  eh.  264,  38  Stat.  L.  699.] 

[Sec.  1.]  [Glacier  National  Paxic  —  ceded  to  United  States  —  laws  gov* 
eming  park.]  That  the  provisions  of  the  act  of  the  Legislature  of  the 
State  of  Montana,  approved  February  seventeenth,  nineteen  hundred  and 
eleven,  ceding  to  the  United  States  exclusive  jurisdiction  over  the  territory 
embraced  within  the  Glacier  National  Park,  are  hereby  accepted,  and  sole 
and  exclusive  jurisdiction  is  hereby  assumed  by  the  United  States  over  such 
territory,  saving,  however,  to  the  said  State  the  right  to  serve  civil  or  crim^ 
inal  process  within  the  limits  of  the  aforesaid  park  in  suits  or  prosecution 
for  or  on  account  of  rights  acquired,  obligations  incurred,  or  crimes  com- 
mitted in  said  State  but  outside  of  said  park,  and  saving  further  to  the  said 
State  the  right  to  tax  persons  and  corporations,  their  franchises  and  prop- 
erty, on  the  lands  included  in  said  park.  All  the  laws  applicable  to  places 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States  shall  have 
force  and  eflPect  in  said  park.  All  fugitives  from  justice  taking  refuge  in 
$aid  park  shallbe  subject  to  the  same  laws  as  refugees  from  justice  found 
in  the  State  of  Montana.    [38  Stat.  L.  699.] 

« 

Sbc.  2.  [Jurisdiction  of  offenses.]  That  said  park  shall  constitute  a  part 
Of  the  United  States  judicial  district  of  Montana,  and  the  district  court  of 
the  United  States  in  and  for  said  district  shall  have  jurisdiction  of  all 
offenses  committed  within  said  boundaries.    [38  Stat.  L.  699.] 

Sec.  3.  [Montana  laws  when  in  force.]  That  if  any  offense  shall  be 
committed  in  the  Glacier  National  Park,  which  offense  is  not .  prohibited 
or  the  pimishment  is  not  specifically  provided  for  by  any  law  of  the  United 
States,  the  offender  shall  be  subject  to  the  same  pimishment  as  the  laws  of 
the  State  of  Montana  in  force  at  the  time  of  the  commission  of  the  offense 
may  provide  for  a  like  offense  in  said  State ;  and  no  subsequent  repeal  of 
any  such  law  of  the  State  of  Montana  shall  affect  any  prosecution  tor  said 
offense  committed  within  said  park.    [38  Stat.  L.  699.] 

Seo.  4.  [Hunting,  etc.,  prohibited — rales  for  protection  of  property.] 
That  all  hunting  or  the  killing,  wounding,  or  capturing  at  any  time  of  any 
bird  or  wild  animal,  except  dangerous  animals  when  it  is  necessary  to  pre- 
vent them  from  destroying  human  lives  or  inflicting  personal  injury,  is 
prohibited  within  the  limits  of  said  park;  nor  shall  any  fish  be  taken  out 
of  the  waters  of  the  park  in  any  other  way  than  by  hook  and  line,  and  then 
only  at  such  seasons  and  in  such  times  and  manner  as  may  be  directed  by 
the  Secretary  of  the  Interior.  That  the  Secretary  of  the  Interior  shall  make 
and  publish  such  rules  and  regulations  as  he  may  deem  necessary  and 
proper  for  the  management  and  care  of  the  park  and  for  the  protection 
of  the  property  therein,  especially  for  the  preservation  from  injury  or 
spoliation  of  all  timber,  mineral  deposits  other  than  those  legally  located 
prior  to  the  passage  of  the  Act  of  May  eleventh,  nineteen  hundred  and  ten 
(Thirty-sixth  Statutes,  page  three  hundred  and  fifty-four),  natural  curiosi- 
ties, or  wonderful  objects  within  said  park,  and  for  the  protection  of  the 
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animals  and  birds  in  the  park  from  capture  or  destruction,  and  to  prevrat 
their  being  frightened  or  driven  from  the  park;  and  he  shall  make  rules 
and  regulations  governing  the  taking  of  fish  from  the  streams  or  lakes  in 
the  park.  Possession  within  said  park  of  the  dead  bodies,  or  any  part 
thereof,  of  any  wild  bird  or  animal  shall  be  prima  facie  evidence  that  the 
person  or  persons  having  the  same  are  guilty  of  violating  this  Act  Any 
person  or  persons,  or  stage  or  express  company,  or  railway  company,  who 
knows  or  has  reason  to  believe  that  they  were  taken  or  killed  contrary  to 
the  provisions  of  this  Act  and  who  receives  for  transportation  any  of  said 
animals,  birds,  or  fish  so  killed,  caught,  or  taken,  or  who  shall  violate  any 
of  the  other  provisions  of  this  Act  or  any  rule  or  regulation  that  may  be 
promulgated  by  the  Secretary  of  the  Interior  with  reference  to  the  manage- 
ment and  care  of  the  park  or  for  the  protection  of  the  property  therein,  for 
the  preservation  from  injury  or  spoliation  of  timber,  mineral  deposits, 
other  than  those  legally  located  prior  to  the  passage  of  the  Act  of  May 
eleventh,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  three 
hundred  and  fifty-four),  natural  curiosities,  or  wonderful  objects  within 
said  park,  or  for  the  protection  of  the  animals,  birds,  or  fish  in  the  park, 
or  who  shall  within  said  park  commit  any  damage,  injury,  or  spoliation 
to  or  upon  any  building,  fence,  hedge,  gate,  guidepost,  tree,  wood,  under- 
wood, timber,  garden,  crops,  vegetables,  plants,  land,  springs,  mineral 
deposits  other  than  those  legally  located  prior  to*  the  passage  of  the  Act 
of  May  eleventh,  nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page 
three  hundred  and  fifty-four),  natural  curiosities,  or  other  matter  or  thing 
growing  or  being  thereon,  or  situated  therein,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  subject  to  a  fine  of  not  more  than  $500,  or 
imprisonment  not  exceeding  six  months,  or  both,  and  be  adjudged  to  pay  all 
costs  of  the  proceedings.    [38  Stat.  L.  700.] 

The  Act  of  Hay  11,  1910,  ch.  226,  mentioned  in  the  text,  is  given  supra,  p.  967. 

« 

Sec.  5.  [Forfeiture  of  guns,  etc.,  of  persons  violating  Act.]  That  all 
guns,  traps,  teams,  horses,  or  means  of  transportation  of  every  nature  or 
description  used  by  any  person  or  persons  within  said  park  limits  when 
engaged  in  killing,  trapping,  ensnaring,  or  capturing  such  wild  beasts, 
birds,  or  wild  animals  shall  be  forfeited  to  the  United  States  and  may  be 
seized  by  the  officers  in  said  park  and  held  pending  the  prosecution  of  any 
person  or  persons  arrested  under  charge  of  violating  the  provisions  of  this 
Act,  and  upon  conviction  under  this  Act  of  such  person  or  persons  using 
said  guns,  traps,  teams,  horses,  or  other  means  of  transportation,  such  for- 
feiture shall  be  adjudicated  as  a  penalty  in  addition  to  the  other  pimish- 
ment  provided  in  this  Act.  Such  forfeited  property  shall  be  disposed  of 
and  accounted  for  by  and  under  the  authority  of  the  Secretary  of  the 
Interior.     [38  Stat  L,  700.] 

• 

Sec.  6.  [Besident  commissioner  appointed  to  act  on  complaints  — 
appeals.]  That  the  United  States  district  court  for  the  district  of  Mon- 
tana shall  appoint  a  commissioner,  who  shall  reside  in  the  park,  and  who 
shall  have  jurisdiction  to  hear  and  act  upon  all  complaints  made  of  any 
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violations  of  law  or  of  the  rules  and  regulations  made  by  the  Secretary 
of  the  Interior  for  the  government  of  the  park  and  for  the  protection  of  the 
animals,  birds,  and  fish,  and  objects  of  interest  therein,  and  for  other  pur- 
poses authorized  by  this  Act. 

Such  commissioner  shall  have  power,  upon  sworn  information,  to  issue 
process  in  the  name  of  the  United  States  for  the  arrest  of  any  person 
charged  with  the  commission  of  any  misdemeanor,  or  charged  with  a  viola- 
tion of  the  rules  and  regulations,  or  with  a  violation  of  any  of  the  provisions 
of  this  Act  prescribed  for  the  government  of  said  park  and  for  the  protec- 
tion of  the  animals,  birds,  and  fish  in  said  park,  and  to  try  the  person  so 
charged,  and,  if  found  guilty,  to  impose  punishment  and  to  adjudge  the 
forfeiture  prescribed. 

In  all  cases  of  conviction  an  appeal  shall  lie  from  the  judgment  of  said 
commissioner  to  the  United  States  district  court  for  the  district  of  Montana, 
and  the  United  States  district  court  in  said  district  shall  prescribe  the  rules 
of  procedure  and  practice  for  said  commissioner  in  the  trial  of  cases  and  for 
appeal  to  said  United  States  district  court.    [38  Stat.  L.  700.] 

Sec.  7.  [Powers  of  commissioner.]  That  any  such  commissioner  shall 
also  have  power  to  issue  process  as  hereinbefore  provided  for  the  arrest  of 
any  person  charged  vrith  the  commission,  within  said  boundaries,  of  any 
criminal  offense  not  covered  by  the  provisions  of  section  four  of  this  Act,  to 
hear  the  evidence  introduced,  and  if  he  is  of  opinion  that  probable  cause  is 
shown  for  holding  the  person  so  charged  for  trial,  shall  cause  such  person  to 
be  safely  conveyed  to  a  secure  place  of  confinement  within  the  jurisdiction 
of  the  United  States  district  court  for  the  district  of  Montana,  and  certify 
a  transcript  of  the  record  of  his  proceedings  and  the  testimony  in  the  case  to 
said  court,  which  court  shall  have  jurisdiction  of  the  case :  Provided,  That 
the  said  commissioner  shall  grant  bail  in  all  cases  bailable  under  the  laws  of 
the  United  States  or  of  said  State.  [38  Stat.  L.  701.] 

Seo.  8.  [Process.]  That  all  process  issued  by  the  commissioner  shall  be 
directed  to  the  marshal  of  the  United  States  for  the  district  of  Montana,  but 
nothing  herein  contained  shall  be  so  construed  as  to  prevent  the  arrest  by 
any  ofScer  or  employee  of  the  Crovernment,  or  any  person  employed  by  the 
United  States  in  the  policing  of  said  reservation,  within  said  boundaries, 
without  process,  of  any  person  taken  in  the  act  of  violating  the  law  or  this 
Act,  or  the  regulations  prescribed  by  said  Secretary  as  aforesaid.  [38 
Stat.  L.  701.] 

Sec.  9.  [Salary  of  commissioner  —  residence.]  That  the  commissioner 
provided  for  in  this  Act  shall  be  paid  an  annual  salary  of  $1,500,  payable 
quarterly:  Provided,  That  the  said  commissioner  shall  reside  within  the 
exterior  boundaries  of  said  Qlacier  National  Park,  at  a  place  to  be  desig- 
nated by  the  court  making  such  appointment :  And  provided  further ,  That 
all  fees,  costs,  and  expenses  collected  by  the  commissioner  shall  be  disposed 
of  as  provided  in  sections  eleven  and  twelve  of  this  Act.    [38  Stat.  L.  701.] 

Sec.  10.  [Certification,  etc.,  of  fees,  etc.]  That  all  fees,  costs,  and 
expenses  arising  in  cases  under  this  Act  and  properly  chargeable  to  the 
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United  States  shall  be  certified,  approved,  and  paid  as  are  like  fees,  costs, 
and  expenses  in  the  courts  of  the  United  States.    [38  Stat.  L,  701.] 

Seo.  11.  [Disposition  of  fines  and  costs.]  That  all  fines  and  costs 
imposed,  and  collected  shall  be  deposited  by  said  commissioner  of  the  United 
States  or  the  marshal  of  the  United  States  collecting  the  same  with  the  clerk 
of  the  United  States  district  court  for  the  district  of  Montana.  [38  Stat. 
L.  701.] 

Sec.  12.  [Notice  to  Oovemor  of  Montana  of  passage  of  Act.]  That  the 
Secretary  of  the  Interior  shall  notify,  in  writing,  the  governor  of  the  State 
of  Montana  of  the  passage  and  approval  of  this  Act.    [38  Stat.  L.  701.] 


[Sec.  1.]  [Olacier  National  Park  —  donations  of  land.]    •    •    •    The 

Secretary  of  the  Interior  is  authorized  to  accept  patented  lands  or  rights  of 
way  over  patented  lands  in  the  Glacier  National  Park  that  may  be  donated 
for  park  purposes.     [38  Stat.  L.  863.] 

Thk  is  froBL  the  Sundry  Civil  Appropri«tioii  Act  of  March  3,  1916,  ch.  7S. 


IV.    HOT    SPBINOS    BESEBVATION 

An  act  to  correct  an  error  of  enrollment  in  bill  making  appropriations  for 
sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  seventy-nine,  and  for  other 
purposes. 

[Act  of  Dec.  15,  1878,  ch.  5,  20  Stat.  L.  258.] 

[Hot  Springs  Reservation  established  -^  lease  of  grounds,  bath  houses, 
etc. —  free  baths.]  •  •  •  And  the  Secretary  of  the  Interior  is  hereby 
directed  to  lease  to  the  present  proprietors  of  the  Arlington  Hotel  or  their 
assigns,  the  grounds,  not  exceeding  one  acre,  now  occupied  by  them,  for  a 
period  of  ten  years,  unless  otherwise  provided  by  law,  at  an  annual  rental 
of  one  thousand  dollars.  And  he  is  further  directed  to  lease  the  bath-houses 
of  a  permanent  nature  now  upon  the  Hot  Springs  reservation  to  the  owners 
of  the  same,  and  lease  to  any  person  or  persons  upon  such  terms  as  may 
be  agreed  on,  sites  for  the  building  of  other  bath-houses  for  the  term  of  five 
years,  unless  otherwise  provided  by  law,  under  such  rules  and  regulations 
as  he  may  prescribe;  and  the  tax  imposed  shall  not  exceed  fifteen  dollars 
per  tub  per  annum,  including  land  rent :  Provided,  That  said  leases  shall 
in  no  way  prejudice  any  legal  right  that  any  person  or  persons  may  have 
acquired  under  the  act  hereby  revived  and  continued,  to  any  improvements 
on  said  ground :  And  provided  further,  That  the  Secretary  of  the  Interior 
be,  and  he  is  hereby,  authorized  to  grant  to  hotels  having  bath  houses 
attached,  and  to  bath  houses  situated  on  the  Hot  Springs  Reservation,  as 
well  as  in  the  city  of  Hot  Springs,  Arkansas,  the  right  to  install,  maintain, 
and' use,  either  in  said  bath  houses  or  in  connection  with  the  rooms  of  said 
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hotels  or  the  bath  hoases  attached  to  said  hotels,  ais  many  bath  tubs  as  in 
his  discretion  he  may  deem  proper  and  necessary  for  the  public  service  and 
the  amount  of  hot  water  will  justify:  And  provided  iwrther,  That  the 
superintendent  shall  provide  and  maintain  a  sufScient  number  of  free  baths 
for  the  use  of  the  indigent,  and  the  e^ense  thereof  shall  be  defrayed  .out  of 
the  rentals  hereinbefore  provided  for. 

In  cases  where  fractions  of  lots  are  made  by  straightening,  widening  or 
laying  out  streets,  the  commissioners  shall  have  power  to  determine  the 
disposal  of  the  same,  giving  the  preference  to  the  owners  of  abutting  lots : 
Provided,  That  all  titles  given  or  to  be  given  by  the  United  States  shall 
explicitly  exclude  the  right  to  the  purchaser  of  the  land,  his  heirs  or  assigns^ 
from  ever  boring  thereon  for  hot  water;  and  the  Hot  Springs,  with  the 
reservation  and  mountain  are  hereby  dedicated  to  the  United  States,  and 
shall  remain  forever  free  from  sale  or  alienation*  [20  Stat.  L.  258,  as 
amended  by  33  Stat.  L.  173.] 

The  Sundry  Civil  Appropriation  Act  for  the  fiscal  year  ending  June  30,  187&, 
meatioiied  in  the  tert,  beii^  the  Act  of  June  20,  1878,  ch.  369,  20  Stat.  L.  230, 
eoncained  provisionfi  similar  to  those  of  the  text  relating  to  the  lease  of  bathhouses 
of  a  permanent  nature,  with  the  words  "  Provided  that,"  hut  the  proviso  was  omitted. 

As  originally  enacted,  the  second  proviso  of  this  Act  was  as  follows:  "And  fro- 
vided  further,  That  to  prevent  monopoly,  no  bath-house  or  hotel  shall  be  supplied 
with  more  than  enough  water  for  forty  bath-tubs  of  the  usual  size,  unless  there 
shall  be  more  thtfn  enough  hot-tratcr  to  supply  all  other  demands  for  the  same,  in 
which  CBS€  no  single  establishment  shaH  faie  allowed  more  than  forty  bath-tubs. of 
the  usual  siige."  ThUi  was  struick  ant  and  the  second  proviso  was  inserted  as  here 
given  by  an  Act  of  April  12,  1904,  ch.  1249. 

The  first  part  of  this  Act  relating  to  commissioners,  etc.,  is  omitted  as  temporary 
only  and  executed. 

*  While  this  Act  would  seem  to  be  of  temporary  character,  it  was  recognized  in  the 
■ptevioQsly  cited  amending  Act  of  April  12,  1964,  ch.  1249. 


Ownership. —  The  hot  springs  in  the 
state  frf  Arkansas  are  the  property  of 
the  United  States,  having  been  reserved 
from  entry  or  sale  by  express  action  of 
Congress,  Act  of  April  20,  1882.  (1864) 
S  Op.  Atty.-Gen.  697. 

Leases. —  The  Secretary  of  the  Intetior 
has  power,  under  this  Act,  to  lease  sites 
upen  the  Hot  Springs  Reservation  in 
Arkansas  for  the  term  of  five  years,  and 
to  relet  the  premises  for  the  same  term, 
from  time  to  time  as  the  leases  expire. 
U885)    18  Op.  Atty.-Qen.  2(M. 


Permanent  improvements. — ^During  the 
term  of  the  leaee  and  while  the  tenant 
is  in  possession  under  the  same,  he  may 
remove  from  the  premises  whatever  im- 
provements he  has  erected  thereon  for  the 
purposes  of  trade,  whether  machinery  or 
buildings;  but  if  he  leaves  the  premises 
without  removing  such  improvements,  and 
the  government  should  take  possession, 
they  would  become  the  property  of  the 
latter.    (1885)  18  Op.  Atty.-Gen.  266. 


An  act  to  r^fnlate  the  granting  of  leases  at  Hot  Springs,  Aricansa^,  and 

for  other  purposes. 

[Act  of  March  3, 1891,  ch.  533,  26  Stat.  L.  842.] 

[Skc.  1.]  [Lease  of  bath-houses  and  sites  —  water  supply.]  That  the 
Secretary  of  the  Interior  is  hereby  authorized  and  empowered  to  execute 
leases  to  the  bath-houses  and  bath  house  sites  on  the  permanent  reservation 
at  Hot  Springs,  Arkansas,  for  periods  not  exceeding  twenty  years,  and  at 
an  annual  rental  of  not  less  than  thirty  dollars  per  tub  for  each  tub  used 
in  any  bath-house.     Said  annual  rental  shall  be  payable  quarterly  in 
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advance,  at  the  office  of  the  Government  Superintendent  of  said  property, 
in  Hot  Springs,  Arkansas:  Provided,  That  the  same  rate  for  water  rent 
shall  be  charged  for  water  to  all  parties  receiving  the  same,  whether  on  or 
off  the  permanent  reservation :  Provided,  That  after  the  Army  and  Navy 
hospital  bath-house,  the  public  bath-house,  the  bath-houses  which  are  now 
or  may  hereafter  be  authorized  on  the  permanent  reservation,  the  Arling- 
ton Hotel,  and  the  bath-houses  off  the  permanent  reservation  now  author- 
ized to  be  supplied  with  hot  water,  in  the  order  herein  named,  if  there  shall 
still  be  a  surplus  of  hot  water  the  Secretary  of  the  Interior  may,  in  his  dis- 
cretion and  under  such  regulations  as  he  may  prescribe,  cause  hot  water  to 
be  furnished  to  bath-houses,  hotels,  and  families  off  the  permanent  reserva- 
tion :  Provided,  That  such  bath-houses,  hotels,  and  families  shall  cause  all 
connections  for  obtaining  such  hot  water  to  be  made  ^t  their  own  expense : 
Provided,  That  all  water  furnished  to  any  hotel  or  family  for  other  use  than 
bathing  shall  be  paid  for  at  such  reasonable  price,  as  shall  be  fixed  by  the 
Secretary  of  the  Interior:  Provided  further,  That  the  Secretary  of  the 
Interior  shall  at  the  expiration  of  each  period  of  five  years  during  the  con- 
tinuance of  each  lease  made  hereunder  readjust  the  terms  and  amounts  of 
payment  provided  for  therein  as  may  be  just,  but  not  less  than  the  minimum 
herein  provided.    [26  Stat.  L,  842.] 

Section  2  of  this  Act  authorized  the  Secretary  of  the  Interior  to  leaae  the  Arlington 
Hptel  site  of  the  Hot  Springs  Reservation  for  twenty  years.  This  has  now  expired, 
and  subsequent  provisions  rdating  to  the  same  subject  were  made  by  the  Act  of  Aug. 
24,  1912,  ch.  355,  §  1,  infra,  p.  981. 

.  Sec.  3.  [Leases — privileges — supply  and  use  of  water  —  buildings  — 
regulations.]  That  all  power  now  possessed  by  the  Secretary  of  the  Inte- 
rior for  the  regulating  of  leases  of  bath-houses,  bath-house  privileges,  or 
hotel  rights  on  the  reservation,  or  as  to  supplying  hot  water  to  places  off 
the  reservation,  is  hereby  retained  and  continued  in  him ;  and  full  power  is 
vested  in  the  Secretary  of  the  Interior  to  provide,  in  all  leases  to  be  exe- 
cuted against  any  combination  among  lessees  or  their  assigns,  as  to  owner- 
ship, prices,  or  accommodations  at  any  bath-house ;  full  power  is  also  vested 
in  him  to  make  all  needful  rules  and  regulations  as  to  the  use  of  the  hot 
water,  and  to  prevent  its  waste,  including  full  power  to  authorize  the  super- 
intendent of  the  reservation  to  make  examination  and  inspection  at  any 
time  of  the  manner  of  using  the  hot  water  at  any  bath-tub,  that  it  may  be 
used  in  proper  quantity  only,  and  to  prevent  its  waste ;  and  also  full  power 
to  provide  and  fix  reasonable  maximum  charges  for  all  baths,  or  bathing 
privileges,  or  service  of  any  person  connected  with  any  bath-house  fur- 
nished to  bathers;  and  for  reasonable  maximum  charges  to  guests  at 
the  Arlington  Hotel ;  and  also,  generally,  the  Secretary  of  the  Interior  may 
make  all  necessary  rules  and  regulations  as  to  said  bath-houses  and  the 
service  therein  as  shall  be  deemed  best  for  the  public  interest,  and  to  pro- 
vide penalties  for  the  violation  of  any  regulation  which  may  be -enforced 
as  though  provided  by  act  of  Congress.  All  leases  and  grants  of  hot-water 
privileges  shall  be  held  to  be  subject  to  all  regulations  now  in  force  or 
which  may  be  hereafter  adopted  by  the  Secretary  of  the  Interior,  and  for 
any  violation  of  any  regulation,  known  to  the  proprietor  at  the  time  of  the 
offense,  the  lease  or  grant  may  be  canceled  by  the  Secretary  of  the  Interior. 
It  shall  be  expressly  provided  in  all  leases  and  grants  of  privilege  for  hot 
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water  that  the  bath-house  for  which  provision  is  made  shall  not  be  owned  or 
controlled  by  any  person,  company,  or  corporation  which  may  be  the  owner 
of  or  interested  (as  stockholder  or  otherwise)  in  any  other  bath'-hoose  on  or 
near  the .  Hot  Springs  Reservation ;  that  neither  the  hot-water  privilege 
granted  nor  any  interest  therein,  nor  the  right  to  operate  or  control  said 
bath-house,  shall  be  assigned  or  transferred  by  the  party  of  the  second  part 
without  the  approval  of  the  Secretary  of  the  Interior  first  obtained,  in 
writing;  and  if  the  ownership  or  control  of  said  bath-house  be  transferred  to 
any  person,  company,  or  corporation  owning  or  interested  in  any  other  bath- 
house on  or  near  said  reservation,  the  Secretary  of  the  Interior  may,  for 
that  cause,  deprive  the  bath-house  provided  for  of  the  hot  water  and  cancel 
the  lease  or  agreement.  All  buildings  to  be  erected  on  the  reservation  shall 
be  on  plans  first  approved  by  the  Secretary  of  the  Interior,  and  shall  be 
required  to  be  fire  proof,  as  nearly  as  practicable.     [26  SiaU  L.  843,} 


Se^Utiou. —  It  having  been  ftnaUy  de- 
termined in  the  Hot  Springs  Gafies,  ( 1876) 
92  U.  S.  698,  23  U.  S.  (L.  ed.)  690,  that 
the  lands  and  springs  thereon  are  the  ab- 
solute property  of  the  government,  there 
ean  be  no  question  but  that  the  govern- 
ment, acting  through  Congress,  haa  the 
right  to  control  them,  or  refuse  the  use 
of  them  to  the  public,  or  if  it  permits 
such  use,  to  prescribe  the  terms  and  con- 


ditions under  which  this  privilege  may 
be  enjoyed.  Van  Lear  v.  Eiaele,  (E.  D. 
Ark.  1903)  126  Fed.  823  And  Ongress 
may  delegate  the  power  to  make  regula- 
tions to  the  Secretary  of  the  Interior.  But 
such  power  must  be  granted  expressly  or 
by  necessary  implication,  otherwise  it  can. 
not  be  lawfully  exercised.  Van  Lear  v. 
Eisele,  (E.  D.  Ark.  1903)   126  Fed.  823. 


Sec.  4.  [Investigation  to  determine  if  applicant  interested  in  more 
than  one  bathhouse  —  effect  of  such  interest.]  That  the  Secretary  of  the 
Interior,  before  executing  any  lease  to  bath-houses,  or  bath-house  sites  on 
the  permanent  reservation  or  contracts  for  the  use  of  hot  water  for  bath- 
houses off  the  permanent  reservation,  may  make  due  investigation  to  ascer- 
tain whether  the  person,  persons,  or  corporation  applying  for  such  lease  or 
contract  are  not,  directly  or  indirectly,  interested  in  any  manner  whatever 
in  any  other  bath-house  lease,  interest,  or  privilege  at  or  near  Hot  Springs, 
Arkansas,  er  whether  he  or  they  belong  to  any  pool,  combination,  or  asso- 
ciation so  interested,  or  whether  he  Or  they  are  holders  of  any  other  corpora- 
tion or  association  interested  in  any  other  bath-house,  lease,  interest,  or 
privilege  as  aforesaid,  and  in  order  to  arrive  at  the  facts  in  any  such  case  he 
is  authorized  to  send  for  persons  and  papers,  administer  oaths  to  witnesses, 
and  require  affidavits  from  applicants ;  and  any  such  person  making  t  false 
oath  or  affidavit  in  the  premises  shall  be  deemed  guilty  of  perjury,  and, 
upon  conviction,  subject  to  all  the  pains  and  penalties  of  perjury  under  the 
statutes  of  the  United  States ;  and  whenever,  either  at  the  time  of  leasing 
or  other  tim6  it  appears  to  the  satisfaction  of  the  said  Secretary  that  such 
interest  in  other  bath-house,  lease,  interest,  or  privilege  exists,  or  at  any 
time  any  pool  or  combination  exists  between  any  two  or  more  bath-houses  or 
he  deems  it  for  the  best  interests  of  the  management  of  the  Hot  Springs 
Reservation  and  waters,  or  for  the  public  interest  he  may  refuse  such  lease, 
license,  permit  or  other  privilege,  or  forfeit  any  lease  or  privilege  wherein 
the  parties  interested  have  become  otherwise  interested  as  aforesaid.  [26 
atoi.  L.  843.] 

Sec.  5.  [Taxation  of  personal  property  under  state  laws.]    That  the 
Qonsent  of  the  United  States  is  hereby  given  for  the  taxation^  under  the 
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authority  of  the  laws  of  the  State  of  Arkansas  applicable  to  the  equal  taxa- 
tion of  personal  property  in  that  State,  as  personal  property  of  all  struct- 
ures and  other  property  in  private  ownership  on  the  Hot  Springs  Reserva- 
tion.    [26  Stat  L,  844.] 

Sec.  6.  [Collection  of  water.]  That  the  authority  heretofore  conferred 
upon  the  Secretary  of  the  Interior  to  collect  the  hot  water  upon  said  reserva- 
tion shall  be  so  construed  as  to  require  water  to  be  collected  only  where,  such 
collection  is  necessary  for  its  proper  distribution,  and  not  where  by  gravity 
the  same  can  be  properly  utilized.    [26  Stat,  L,  844.] 

Sec.  7.  [Sale  of  lots.]  That  the  Secretary  of  the  Interior  may  direct  the 
public  sale  of  all  unsold  Government  lots  on  the  Hot  Springs  Reservation, 
and  not  now  permanently  reserved  at  the  city  of  Hot  Springs,  after  hav- 
ing had  the  same  reappraised,  and  also  advertised  as  now  required  by  law, 
and  no  lot  shall  be  sold  at  less  than  the  appraised  price.    [27  Stat.  L.  844.] 

Sec.  8.  [Hotels  may  operate  bath-houses  —  construction  of  Act.] 
Nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  stockholders  of 
any  Hotel  from  operating  a  bath-house  in  connection  with  such  Hotel  as  a 
part  thereof.    [26  Stat.  L.  844,\ 


An  Act  Conferring  jurisdiction  upon  United  States  commissioners  over 
offenses  committed  in  a  portion  of  the  permanent  Hot  Springs  Momi- 
tain  Beeervation,  Arkansas. 

[Act  of  April  20, 1904,  ch.  1400,  33  Stat.  L.  187.] 

[Sec.  1.]  [Hot  Springs  Mountain  Beservation  —  cession  of  jurisdiction 
by  Arkansas  in,  accepted — jurisdiction  of  ArlEansas  courts — taxation.] 
That  the  portion  of  Hot  Springs  Mountain  Reservation  in  the  State  of 
Arkansas  situated  and  lying  within  boundaries  defined  as  follows,  '^  com- 
mencing at  stone  monument  numbered  seven,  set  upon  the  west  line  of 
Reserve  avenue  and  marking  the  boundary  line  of  Hot  Springs  Mountain, 
and  running  thence  in  a  northwesterly  direction  to  a  point  upon  the  south 
line  of  Fountain  street  to  a  stone  monument  numbered  forty-two  and  mark- 
ing the  boundary  line  of  Hot  Springs  Mountain ;  thence  along  the  south  line 
of  Fountain  street  to  its  intersection  with  Central  avenue  or  to  stone  monu- 
ment numbered  thirty-three;  thence  south  along  the  east  line  of  Central 
avenue  to  where  the  same  is  intersected  by  Reserve  avenue  at  stone  monu- 
ment numbered  thirty;  thence  along  the  north  boundary  line  of  Reserve 
avenue  to  stone  monument  numbered  seven,  the  point  of  commencement; 
all  in  township  two  south,  range  nineteen  west,  in  the  county  of  Garland  and 
State  of  Arkansas,  being  a  part  of  the  permanent  United  States  Hot  Springs 
Reservation,*'  sole  and  exclusive  jurisdiction  over  which  was  ceded  to  the 
United  States  by  an  act  of  the  general  assembly  of  the  State  of  Arkansas, 
entitled  **  An  act  ceding  jurisdiction  to  the  United  States  over  a  part  of  the 
^Hot  Springs  Mountain  Reservation,"  approved  February  twenty^flnti 
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nineteen  hundred  and  three,  which  cession  is  hereby  accepted,  or  within 
such  boundaries  as  may  be  defined  hereafter,  shall  be  und^t  the  sole  and 
exclusive  jurisdiction  of  the  United  States,  and  all  laws  applicable  t<&^  places 
under  such  sole  and  exclusive  jurisdiction  shall  have  full  force  and  eifect 
therein :  Provided,  That  nothing  in  this  Act  shall  be  so  c6nstrued  as  to 
forbid  the  service  within  said  boundaries  of  any  civil  or  criminal  process  of 
any  court  having  jurisdiction  in  the  State  of  Arkansas;  th4t  ell ^ fugitives 
from  justice  taking  refuge  within  said  boundaries  shall,  on  due  applica- 
tion to  the  executive  of  said  State,  whose  warrant  may  lawfully  run  within 
said  territory  for  said  purpose,  be  subject  to  the  laws  which  apply  to  fugi- 
tives from  justice  found  in  the  State  of  Arkansas:  And  provided  further, 
That  this  Act  shall  not  be  so  construed  as  to  interfere*  with  the  right  to  tax 
all  structures  and  other  property  in  private  ownership  within  the  bound- 
aries above  described,  accorded  to  the  State  of  Arkansas  by  section  five  of 
the  Act  of  Congress  approved  March  third,  eighteto  hundred  and  ninety- 
one,  entitled  '*An  Act  to  regulate  the  granting  of  leases  at  Hot  Springs, 
Arkansas,  and  for  other  purposes.*'    [33  Stat  L.  187.] 

The  Act  of  March  3,  1891,  ch.  533,  S  5,  mentioned  in  the  concluding  sentence  of  this 
section,  is  given  6upra,  p.  975. 

Sec.  2.  [Part  of  Arkansas  eastern  judicial  district.]  That  said  above- 
described  portion  of  said  reservation  shall  continue  a  part  of  the  eastern 
United  States  judicial  district  of  Arkansas,  and  the  district  and  circuit 
courts  of  the  United  States  in  and  for  said  district  shall  have  jurisdiction 
of  all  offenses  committed  within  said  boundaries.    [33  Stat,  L.  187.] 

9 

By  Judicial  Code,  S§  289-291,  the  circuit  courts  mentioned  in  the  text  were  abolished 
and  their  powers  and  duties  conferred  on  the  district  courts.  See  Judiciast,  vol.  5, 
p.  1082. 

Sec.  3.  [Protection  to  property,  etc. —  penalty.]  That  any  person  who 
shall,  within  the  said  above-mentioned  tract,  commit  any  damage,  injury,  or 
spoliation  to  or  upon  any  building  fence,  hedge,  gate,  guidepost,  tree,  wood, 
underwood,  timber,  garden,  crops,  vegetables,  plants,  land,  springs,  mineral 
deposits,  natural  curiosities,  or  other  matter  or  thing  growing  or  being 
thereon,  or  situated  therein,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  subject  to  a  fine  of  not  more  than  one 
hundred  dollars  and  be  adjudged  to  pay  all  costs  of  the  proceedings. 
[33  Stai.  L.  187.] 

« 

Sec.  4.  [Bathing,  etc.,  restrictions  —  penalty  —  soliciting  patronage  by 
registered  physicians  forbidden — only  permits  by  registered  physician 
valid.]  That  any  person  who  shall,  except  in  compliance  with  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  deem  necessary,  and 
which  he  is  hereby  authorized  and  directed  to  make,  enter  or  attempt  to 
enter  upon  said  described  tract,  take,  or  attempt  to  take,  use,  or  attempt  to 
use,  bathe  in,  or  attempt  to  bathe  in  water  of  any  spring  located  thereon,  or 
without  presenting  satisfactory  evidence  that  he  or  she  (provided  he  or  she 
is  under  medical  treatment)  is  the  patient  of  a  physician  duly  registered  at 
the  oflBce  of  the  superintendent  of  the  Hot  Springs  Reservation  as  one 
qualified,  under  such  rules  which  the  Secretary  of  the  Interior  may  have 
8  F.  S.  A.—  32 
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made  or  shall  make,  to  prescribe  the  waters  of  the  Hot  Springs,  shall  be 

deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 

subject  to  a  fine  of  not  more  than  one  hundred  dollars,  and  be  adjudged  to 

pay  all  costs  of  the  proceedings:  Provided^  That  no  physician  who  shall 

engage  in  the  solicitation  of  patronage  through  the  medium  of  drummers, 

or  otherwise,  shall  be  or  remain  thus  registered:  And  provided  further, 

That  if  any  person  so  bathing,  or  attempting  to  bathe,  or  so  entering,  or 

.  attempting  to  enter  upon  the*  described  tract,  shall  have  the  permit  of  a 

•physician,  such  physician  shall  be  liable  to  the  penalties  of  this  section, 

.  unless  he  be  regularly  registered ;  and  such  person  shall  not  be  liable  to  the 

penalties  of  this  section,  unless  it  shall  be  made  to  appear  that  he  knew,  or 

had  reason  to  believe,  that  the  physician  giving  him  such  permit  was  not 

regularly  registered.    [33  Stat  L.  188.] 

Sec.  5.  [Punishment  of  offenseB.]  That  if  any  act  shall  be  committed 
within  said  boundaries  which  would  constitute  an  offense  under  the  munici- 
pal ordinances  of  the  city  of  Hot  Springs  or  the  laws  of  the  State  of 
Arkansas,  but  which  is  not  prohibited  or  the  punishment  of  which  is  not 
specially  provided  for  by  any  law  of  the  United  States,  regulation  of  the 
Secretary  of  the  Interior,  or  by  this  Act,  the  offender  shall  be  subject  to  the 
.same  punishment  as  the  said  municipal  ordinances  of  the  city  of  Hot 
Springs,  or  the  laws  of  the  State  of  Arkansas  in  force  at  the  time  of  the 
commission  of  the  offense,  may  provide  for  a  like  offense  in  the  said  State, 
and  no  subsequent  repeal  of  any  such  law  or  ordinance  shall  affect  any 
pending  prosecution  for  an  offense  committed  within  said  boundaries.  [33 
Stat.  L.  188.] 

• 

Sec.    6.    [Arrests  —  appeal — procedure.]    That    any    United    States 

commissioner  duly  appointed  by  the  United  States  district  court  for  the 
eastern  district  of  Arkansas,  and  residing  in  said  district,  shall  have  power 
'and  jurisdiction  to  hear  and  act  upon  all  complaints  made  of  any  and 
all  violations  of  said  Act  of  Congress  approved  April  twentieth,  nineteen 
hundred  and  four.  That  any  of  said  commissioners  shall  have  power,  upon 
sworn  complaint,  to  issue  process  in  the  name  of  the  United  States  for  the 
arrest  of  any  person  charged  with  the  doing,  otherwise  than  in  compliance 
with  the  rules  and  regulations  of  the  Secretary  of  the  Interior,  of  any  act 
with  reference  to  the  matters  which  the  Secretary  of  the  Interior  in  section 
four  of  this  Act  is  authorized  to  regulate,  or  in  violation  of  such  rules  and 
regulations,  or  in  violation  of  any  provision  of  this  Act,  or  with  any  mis- 
demeanor or  other  like  offense  the  punishment  provided  for  which  does  not 
exceed  a  fine  of  one  hundred  dollars  to  try  the  person  thus  charged,  and  if 
found  guilty,  to  impose  the  penalty  prescribed.  In  all  cases  of  conviction 
an  appeal  shall  lie  from  the  judgment  of  any  of  said  commissioners  to  the 
United  States  district  court  for  the  eastern  district  of  Arkansas.  The  said 
United  States  district  court  shall  prescribe  rules  of  procedure  and  practice 
for  said  commissioner  in  the  trial  of  cases  and  with  reference  to  said 
•appeals.  [33  Stat.  L.  188,  as  amended  by  34  Stat.  L.  1218,  36  Stat.  L. 
1086.] 

This  section  was  first  amended  by  the  Act  of  March  2,  1907,  ch.  2616,  §  1,  which 
provided  that  said  section  "  be  amended  by  prefixing  the  following :    '  That  any  Unite4 
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States  commiaeioner,  duly  appointed  by  the  United  States  circuit  court  for  the  eastern 
district  of  Arkansas,  and  residing  in  said  district,  shall  have  power  and  jurisdiction 
to  hear  and  act  upon  all  complaints  made  of  any  and  all  violations  of  this  Act.' " 

This  provision  was  again  amended  by  an  Act  of  March  3,  1911,  ch.  230,  and  as  so 
amended  constitutes  the  first  sentence  of  this  section  as  here  given. 

Said  amending  Act  of  March  2,  1907,  ch.  2516,  provided  by  section  2  thereof,  as 
follows : 

*'  Sfic.  2.  That  the  words  '  commissioner,'  '  such  commissioner,'  *  said  commissioner,' 
or  '  the  commissioner,'  whenever  they  occur  in  said  Act  be  stricken  out  and  the 
words  '  any  of  said  commissioners  '  be  inserted  in  lieu  thereof."  These  amendments  have 
been  inserted  in  the  various  sections  of  the  text  to  which  they  apply. 

Jurisdiction   of   commissioner   prior   to  of  state  statutes  and  the  regularity  and 

the  amendment  of  March  2,  1907,  noted  effect  of  proceedings  taken  to  disqualify 

above,  see  Rider  v.  U.  S.,   (G.  C.  A.  8th  one    from'  exercising    privileges    on    the 

Cir.  1906)   149  Fed.  164,  79  C.  C.  A.  112.  reservation,  the  appellant  may  take  it  for 

Appeal. — ^Where  the   case   involves   not  review  to  the  Circuit  Court  of  Appeals. 

only  the  constitutionality  and  validity  of  Hooper  t^.   Remmel,    (C.   C.  A.   8th   Gir. 

the  Act,  but  the  construction  and  effect  1908)  165  Fed.  336,  91  C.  C.  A.  322. 

Sec.  7.  [Process  in  other  criminal  offenses  —  bail.]  That  any  of  said 
commissioners  shall  also  have  power  to  issue  process  as  hereinbefore  pro- 
vided for  the  arrest  of  any  person  charged  with  the  commission,  within 
said  boundaries,  of  any  criminal  offense  not  covered  by  the  provisions  of 
section  six  of  this  Act,  to  hear  the  evidence  introduced,  and  if  he  is  of 
opinion  that  probable  cause  is  shown  for  holding  the  person  so  charged  for 
trial,  shall  cause  such  person  to  be  safely  conveyed  to  a  secure  place  for  con- 
finement, within  the  jurisdiction  of  the  United  States  district  court  for  the 
eastern  district  of  Arkansas,  and  certify  a  transcript  of  the  record  of  his 
proceedings  and  the  testimony  in  the  case  to  said  court,  which  court  shall 
have  jurisdiction  of  the  case:  Provided,  That  any  of  said  commissioners 
shall  grant  bail  in  all  cases  bailable  under  the  laws  of  the  United  States  or 
of  the  State  of  Arkansas  or  the  ordinances  of  the  city  of  Hot  Springs.  [33 
8iat.  L.  188,  as  amended  by  34  Stat.  L.  1218.] 

For  the  amendment  of  this  section  see  the  notes  to  the  preceding  seotion  '6  of  this 
Act. 

Sec.  8.  [Arrests  may  be  made  by  police,  etc.]  That  all  process  issued 
by  any  of  said  commissioners  shall  be  directed  to  the  marshal  of  the  United 
States  for  the  eastern  district  of  Arkansas,  but  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  arrest  by  any  officer  of  the  Govern- 
ment, police  of  said  reservation,  police  officer  of  the  city  of  Hot  Springs,  or 
employee  of  the  United  States  within  said  boundaries,  without  process,  of 
.any  pers(m  taken  in  the  act  of  violating  the  law  or  this  Act,  or  doing  any- 
thing with  reference  to  the  matters  which  in  section  four  of  this  Act  the 
Secretary  of  the  Interior  is  authorized  to  regulate,  except  in  compliance 
with  such  rules  and  regulations,  or  committing  any  act  in  violation  of  such 
regulations.    [33  Stat,  L.  189,  as  afnended  hy  34  Stat.  L.  1218.] 

For  the  amendment  of  this  section  see  the  notes  to  section  6  of  this  Act,  aupra^ 
p.  97S. 

Sbo.  9.  [Fees,  etc.]    That  any  of  said  commissioners  referred  to  in  this 

Act  and  the  marshal  of  the  United  States  and  his  deputies  in  the  eajstem 

-district  of  Arkansas  shall  be  paid  the  same  fees  and  c^mipensation  as  are  now 
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provided  by  law  for  like  services  in  said  district    [33  8iat.  L.  189,  at 
amended  by  34  Stat.  U  1218.] 

For  the  amendment  of  this  section  see  the  notes  to  section  0  of  this  Act,  supra, 
p.  078. 

Seg.  10.  [Payment  of  fees,  etc.]  That  all  fees,  eosts,  and  expenses  aris- 
ing in  cases  under  this  Act  and  properly  chargeable  to  the  United  States 
shall  be  certified,  approved,  and  paid  as  are  like  fees,  costs,  and  expenses  in 
the  courts  of  the  United  States.    [33  Stat.  L.  189.] 

Sec.  11.  [Fines,  etc.]  That  all  fines  and  costs  imposed  and  collected 
shall  be  deposited  by  any  of  said  commissioners  of  the  United  States  or  the 
marshal  of  the  United  States  collecting  the  same  with  the  clerk  of  the  United 
States  district  court  for  the  judicial  district  in  which  said  reservation  may 
be  situated.    [33  Stat.  L.  189,  as  amended  by  34  Stat  L.  1218.] 

For  the  amendment  of  this  section  see  the  notes  to  section  6  of  this  Act,  mnpra, 
p.  978. 

Sec.  12.  [Imprisonment  for  nonpayment.]  That  all  persons  who  may  be 
imprisoned  for  nonpayment  of  any  fine,  or  costs,  provided  for  by  this  Act, 
or  awaiting  trial  without  bail,  shall  be  confined  in  the  jail  of  Pulaski 
County,  at  Little  Rock,  Arkansas,  or  at  such  place  as  may  be  otherwise 
designated.    [33  Stat  L.  189.] 

Sec.  13.  [Execution  of  sentence.]  That  upon  the  conviction  of  a  party 
upon  trial  by  any  of  said  commissioners,  or  by  said  district  court,  execution 
of  sentence  shall  be  in  conformity  with  the  laws  of  the  United  States,  any- 
thing in  the  statutes  of  the  State  of  Arkansas  to  the  contrary  notwithstand- 
ing.   [33  Stat.  L.  189,  as  amended  by  34  Stat.  L.  1218.] 

For  the  amendment  of  this  section  see  the  notes  to  section  6  ol  thia  Aet,  tmpn^ 
p.  07S. 


An  Act  Limiting  the  privileges  of  the  Oovemment  free  bathkoiise  on  the 
public  reservation  at  Hot  Springs,  Arkansas,  to  persons  who  are 
without  and  unable  to  obtain  the  means  to  pay  for  baths. 

[Act  of  March  2, 1911,  ch.  200,  36  Stat  L.  1015.] 

[Use  of  free  bathhouse  limited  —  oath  of  lack  of  means  —  false  oath — 
penalty.]  That  only  persons  who  are  without  and  unable  to  obtain  the 
means  to  pay  for  baths  and  are  suffering  from  ailments  for  which  bathing 
in  the  water  of  the  Hot  Springs  Reservation  will  afford  relief,  or  effect  a 
cure  shall  be  permitted  to  bathe  at  the  free  bathhouse  on  the  public  reserva- 
tion at  Hot  Springs,  Arkansas,  and  before  any  person  shall  be  permitted  to 
bathe  at  the  free  bathhouse  on  the  reservation  he  shall  be  required  to  make 
oath,  before  such  officer  duly  authorized  to  administer  oaths  for  general 
purposes  as  the  superintendent  of  the  Hot  Springs  Beservation  shall  desig- 
nate, that  he  is  without  and  unable  to  obtain  ^e  means  to  pay  for  baths,  aid 
any  person  desiring  to  bathe  at  the  free  bathhouse  on  the  Hot  Springs  Bes- 
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ervation  making  a  false  oath  as  to  his  financial  condition,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  subject  to  s^ 
fine  of  not  to  exceed  twenty-five  dollars,  or  thirty  days'  imprisonment,  or 
both.     [36  Stat  L.  1015.] 


[Sec.  1.]  [Lease  of  Arlington  Hotel  site  —  valuation  of  improvements.] 
•  *  *  The  Secretary  of  the  Interior  is  hereby  authorized  to  lease  certain 
premises  fronting  on  Central  Avenue  and  on  Fountain  Street,  now  occupied 
by  the  buildings  of  the  Arlington  Hotel  Company,  at  Hot  Springs,  Arkan- 
sas, on  such  terms  and  conditions  as  he  may  determine.  No  lease  made 
hereunder  shall  be  for  a  longer  period  than  twenty  years.  In  case  said 
premises  shall  be  leased  to  another  lessee  than  the  Arlington  Hotel  Company 
the  provision  of  the  lease  ending  March  third,  nineteen  hundred  and  twelve, 
for  a  valuation  of  and  payment  for  the  improvements  made  by  the  Arling- 
ton Hotel  Company  shall  be  recognized  by  said  Secretary ;  but  he  shall  have 
the  power  to  fix  a  time  within  which  such  valuation  must  be  made,  and  if 
such  valuation  is  not  made  within  the  time  so  fixed  said  Secretary  may 
lease  the  premises  free  from  all  claim  of  said  Arlington  Hotel  Company. 
[37  8t(U.  L.  459.] 

This  18  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 
These  provisions  superseded  those  of  section  2  of  the  Act  of  March  3,  1891,  ch.  083, 
noted  under  section  1  thereof  j  supra,  p.  974. 


V.    HESA   VERDE    NATIONAL    PABK 
An  Act  Oreating  the  Mesa  Verde  National  Park.. 

[Act  of  June  29, 1906,  ch.  3607,  34  Stat.  L.  616.] 

[Sec.  1.]  [Mesa  Verde  National  Park,  Colo. —  establishment.]  That 
there  is  hereby  reserved  from  settlement,  entry,  sale,  or  other  disposal,  and 
set  apart  as  a  public  reservjition,  all  those  certain  tracts,  pieces,  and  parcels 
of  land  lying  and  being  situate  in  the  State  of  Colorado,  and  within  the 
boundaries  particularly  described  as  follows :    •    •    •.    [34  Stat.  L.  616.] 

Further  provisions  of  this  section,  omitted  here,  prescribed  the  boundsjries  of  the 
Mesa  Verde  National  Park,  and  were  superseded  by  the  Act  of  June  30,  1913,  ch.  4, 
I  1,  infra,  p.  9S2. 

Sec.  2.  [Name  —  regulations  —  prehistoric  nuns.]  That  said  public  park 
shall  be  known  as  the  Mesa  Verde  National  Park,  and  shall  be  under  the 
exclusive  control  of  the  Secretary  of  the  Interior,  whose  duty  it  shall  be  to 
prescribe  such  rules  and  regulations  and  establish  such  service  as  he  may 
deem  necessary  for  the  care  and  management  of  the  same.  Such  regulations 
shall  provide  specifically  for  the  preservation  from  injury  or  spoliation  of 
the  ruins  and  other  works  and  relics  of  prehistoric  or  primitive  man  within 
said  park.    [34  Stat.  L.  €17.] 

As  originally  enacted  this  section  contained  a  further  provision  as  follows: 
**Promded,  That  all  prehistoric  ruins  that  are  situated  within  five  miles  of  the 
boundaries   of   said  park,  as  herein  described,   on   Indian   lands   and  not  on   lands 
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alienated  by  patent  from   the  ownership   of  the  United  States,  are   hereby  placed 
under  the  cuBtodiahship  of  the  Secretary  of  the  Interior,  and  shall  be  administered 
by  the  same  service  that  is  established  for  the  custodianship  of  the  park." 
This  was  repealed  by  the  Act  of  June  30,  1913,  oh.  4,  S  1,  38  Stat.  t.  84. 

Sec.  3.  [Excayations,  etc. —  restriction.]  That  the  Secretary  of  the  In- 
terior be,  and  he  is  hereby,  authorized  to  permit  examinations,  excavations, 
and  other  gathering  of  objects  of  interest  within  said  park  by  any  person 
or  persons  whom  he  may  deem  properly  qualified  to  conduct  such  examina- 
tions, excavations,  or  gatherings,  subject  to  such  rules  and  regulations  as  he 
may  prescribe :  Provided  always,  That  the  examinations,  excavations,  and 
gatherings  are  undertaken  only  for  the  benefit  of  some  reputable  museum, 
university,  college,  or  other  recognized  scientific  or  educational  institution, 
with  a  view  to  increasing  the  knowledge  of  such  objects  and  aiding  the  gen- 
eral advancement  of  archaeological  science.    [34  Stat,  L,  €17.] 

Sec.  4.  [Penalty  for  destroying  ruins,  etc.]  That  any  person  or  persons 
who  may  otherwise  in  any  manner  willfully  remove,  disturb,  destroy,  or 
molest  any  of  the  ruins,  mounds,  buildings,  graves,  relics,  or  other  evidences 
of  an  ancient  civilization  or  other  property  from  said  park  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  before  any  court  having 
jurisdiction  of  such  offenses  shall  be  fined  not  more  than  one  thousand 
dollars  or  imprisoned  not  more  than  twelve  months,  or  such  person  or 
persons  may  be  fined  and  imprisoned,  at  the  discretion  of  the  judge,  and 
shall  be  required  to  restore  the  property  disturbed,  if  possible.  [34  Stat. 
L.  617,] 


[Sec.  1.]  [Boundaries  of  park.]  •  •  •  That  the  boundary  of  the 
Mesa  Verde  ^Jational  Park,  created  by  the  Act  of  Congress  approved  June 
twenty-ninth,  nineteen  hundred  and  six  (Thirty-fourth  Statutes  at  Large, 
page  six  hundred  and  sixteen),  is  hereby  extended  on  the  south  so  as  to 
include  the  land  relinquished  by  the  Indians  in  the  foregoing  agreement  as 
herein  provided  and  the  boundaries  of  said  park  shall  hereafter  be  defined 
as  follows  : 

Beginning  at  a  point  on  the  north  boundary  of  the  Southern  Ute  Indian 
Reservation  in  southwestern  Colorado  where  the  north  quarter  comer  of 
unsurveyed  fractional  section  two  (2),  township  thirty-four  (34)  north, 
range  fifteen  (15)  west,  **  south  of  the  Ute  boundary,''  intersects  the  same; 
thence  south  to  the  south  quarter  corner  of  unsurveyed  section  twenty-six 
(26),  said  township;  thence  west  to  the  southwest  comer  of  unsurveyed 
section  twenty-five  (25),  township  thirty-four  (34)  north,  range  sixteen 
(16)  west;  thence  north  to  the  northwest  comer  of  unsurveyed  fractional 
section  one  (1),  said  township  and  range;  thence  west  to  the  southeast 
corner  of  fractional  section  twelve  (12),  township  thirty-four  (34)  north, 
range  sixteen  (16)  west,  **  north  of  the  Ute  boundary  ";  thence  north  to 
the  northwest  comer  of  section  nineteen  (19),  township  thirty-five  (35) 
north,  range  fifteen  (15)  west;  thence  east  to  the  southwest  comer  of  the 
southeast  quarter  of  section  sixteen  (16),  said  township ;  thence  north  to  the 
northwest  corner  of  the  southeast  quarter  of  said  section ;  thence  east  to  the 
southwest  comer  of  the  northeast  quarter  of  section  thirteen  (13),  said 
township ;  thence  north  to  the  northwest  corner  of  the  northeast  quarter  of 
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said  seetion;  thence  east  to  the  southwest  comer  of  section  seven  (7),  town- 
ship thirty-five  (35)  north,  range  fourteen  (14)  west;  thence  north  to  the 
northwest  comer  of  said  section ;  thence  east  to  the  southwest  comer  of  sec- 
tion five  (5),  said  township;  thence  north  to  the  northwest  comer  of  said 
section ;  tiience  east  to  the  northeast  corner  of  said  section ;  thence  south  to 
the  southeast  comer  of  the  northeast  quarter  of  said  section ;  thence  east  to 
the  northeast  comer  of  the  southwest  quarter  of  section  four  (4),  said  town- 
ship ;  thence  south  to  the  northwest  comer  of  the  southeast  quarter  of  sec- 
tion sixteen  (16),  said  township;  thence  east  to  the  northeast  corner  of  the 
southeast  quarter  of  said  section ;  thence  south  to  the  northwest  comer  of 
section  twenty-two  (22),  said  township;  thence  east  to  the  northeast  corner 
of  said  section ;  thence  south  to  the  northwest  comer  of  section  twenty-six 
(26),  said  township;  thence  east  along  the  north  section  line  of  section 
twenty-six  (26)  to  the  east  bank  of  the  Rio  Mancos;  thence  in  a  south- 
easterly direction  along  the  east  bank  of  the  Rio  Mancos  to  its  intersection 
with  the  northern  boundary  line  of  the  Southern  Ute  Indian  Reservation ; 
thence  west  along  said  Indian  reservation  boundary  to  its  intersection  with 
the  range  line  between  ranges  fourteen  (14)  and  fifteen  (15)  west,  the  place 
of  beginning; 

And  the  provisions  of  the  Act  of  June  twenty-ninth,  eighteen  hundred 
and  ninety-six,  creating  the  park,  are  hereby  extended  over  the  same.  [38 
Stat.  L.  83.] 

This  is  from  the  Indian  Appropriation  Act  of  June  30,  1013,  ch.  4.  The  Act  of 
June  29,  1906,  ch.  3607,  mentioned  in  this  paragraph,  is  given  in  the  preceding 
paragraphs  of  the  text,  and  a  part  of  section  1  thereof,  which  prescribed  the 
boundaries  of  said  park,  was  superseded  by  this  paragraph. 

The  *'  foregoing  agreement  '*  mentioned  in  the  text  was  an  agreement  dated  May  10, 
1911,  with  the  Wiminuche  Band  of  Southern  Ute  Indians,  which  was  modified,  amended, 
and  incorporated  in  the  Indian  Appropriation  Act  of  June  30,  1913,  ch.  4,  |  1,  38 
Stat.  L.  82. 


[Leases  and  permits  for  use  of  lands,  etc.]  •  •  •  The  Secretary  of 
the  Interior  may,  upon  terms  and  conditions  to  be  fixed  by  him,  grant  leases 
and  permits  for  the  nse  of  the  land  or  development  of  the  resources  thereof, 
in  the  Mesa  Verde  National  Park,  and  the  funds  derived  therefrom  shall  be 
covered  into  the  Treasury  of  the  United  States:  Provided,  That  such 
leases  or  grants  shall  not  include  any  of  the  prehistoric  ruins  in  said  park 
or  exclude  the  public  from  free  or  convenient  access  thereto.  [36  8tai. 
L.  796.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  June  26,  1910,  ch.  385. 


VI.  MOUNT  RANIEB  NATIONAL  PARK. 

An  Act  To  set  aside  a  portion  of  certain  lands  in  the  State  of  Washing- 
ton, now  known  as  the  Pacific  Forest  Reserve,  as  a  public  park,  to  be 
known  as  the  Mount  Ranier  National  Park. 

[Act  of  March  2, 1899,  ch.  377,  30  Stat  L.  993.] 


[Seo.  1.]  [Mount  Ranier  National  Park  established.]    That  all  those 
certain  tracts,  pieces,  or  parcels  of  land  lying  and  being  in  the  State  of 
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Washington,  and  within  the  boundaries  particularly  described  as  follows, 
to  wit :  Beginning  at  a  point  three  miles  east  of  the  northeast  comer  of 
township  numbered  seventeen  north,  of  range  six  east  of  the  Willamette 
meridian;  thence  south  through  the  central  parts  of  townships  numbered 
seventeen,  sixteen,  and  fifteen  north,  of  range  seven  east  of  the  Willamette 
meridian,  eighteen  miles  more  or  less,  subject  to  the  proper  easterly  or 
westerly  offsets,  to  a  point  three  miles  east  of  the  northeast  comer  of  town- 
ship numbered  fourteen  north,  of  range  six  east  of  the  Willamette  me- 
ridian ;  thence  east  on  the  township  line  between  townships  numbered  four- 
teen and  fifteen  north,  eighteen  miles  more  or  less  to  a  point  three  miles 
west  of  the  northeast  corner  of  township  fourteen  north,  of  range  ten  east 
of  the  Willamette  meridian ;  thence  northerly  subject  to  the  proper  easterly 
or  westerly  offsets,  eighteen  miles  more  or  less,  to  a  point  three  miles  west 
of  the  northeast  comer  of  township  numbered  seventeen  north,  of  range  ten 
east  of  the  Willamette  meridian  (but  in  locating  said  easterly  boundary, 
wherever  the  summit  of  the  Cascade  Mountains  is  sharply  and  well  defined, 
the  said  line  shall  follow  the  said  summit,  where  the  said  summit  line  bears 
west  of  the  easterly  line  as  herein  determined) ;  thence  westerly  along  the 
township  line  between  said  townships  numbered  seventeen  and  eighteen  to 
the  place  of  beginning,  the  same  being  a  portion  of  the  lands  which  were 
reserved  from  entry  or  settlement  and  set  aside  as  a  public  reservation  by 
proclamation  of  the  President  on  the  twentieth  day  of  February,  in  the  year 
of  our  Lord  eighteto  hundred  and  ninety-three,  and  of  the  Independence 
of  the  United  States  the  one  hundred  and  seventeenth,  are  hereby  dedicated 
and  set  apart  as  a  public  park,  to  be  known  and  designated  as  the  Mount 
Ranier  National  Park,  for  the  benefit  and  enjoyment  of  the  people; 
and  all  persons  who  shall  locate  or  settle  upon  or  occupy  the  same,  or  any 
part  thereof,  except  as  hereafter  provided,  shall  be  considered  trespassers 
and  be  removed  therefrom.    [30  Stat,  L.  993,]  ' 

Section  4  of  this  Act,  relating  to  the  issuance  of  patents  to  Northern  Pacific  Rail- 
road Company,  is  omitted  as  temporary  and  executed. 

Further  provisions  relating  to  this  park  were  made  by  the  Act  of  June  30,  1916. 
See  Pamph.  Supp.  No.  8,  Fed.  Stat.  Ann.  p.  237,  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  2.  [Jurisdiction  of  Secretary  of  Intjdrior — leases  — rights  of  way 
—  fish  and  game  —  trespassers.]  That  said  public  park  shall  be  under 
the  exclusive  control  of  the  Secretary  of  the  Interior,  whose  duty  it  shall 
be  to  make  and  publish,  as  soon  as  practicable,  such  rules  and  regulations 
as  he  may  deem  necessary  or  proper  for  the  care  and  management  of  the 
same.  Such  regulations  shall  provide  for  the  preservation  from  injury  or 
spoliation  of  all  timber,  mineral  deposits,  natural  curiosities,  or  wonders 
within  said  park,  and  their  retention  in  their  natural  condition.  The  Secre- 
tary may,  in  his  discretion,  grant  parcels  of  ground  at  such  places  in  said 
park  as  shall  require  the  erection  of  buildings  for  the  accommodation  of 
visitors ;  all  of  the  proceeds  of  said  leases,  and  all  other  revenues  that  may 
be  derived  from  any  source  connected  with  said  park,  to  be  expended  under 
(lis  direction  in  the  manap:cment  of  the  same,  and  the  construction  of  roads 
and  bridle  paths  therein.  And  through  the  lands  of  the  Pacific  Forest 
Reserve  adjoining  said  park  rights  of  way  are  hereby  granted,  under  such 
restrictions  and  regulations  as  the  Secretary  of  the  Interior  may  establish, 
to  any  railway  or  tramway  company  or  companies,  through  the  lands  of  said 
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Pacific  Forest  Reserve,  and  also  into  said  park  hereby  created,  for  the 
purpose  of  building,  constructing,  and  operating  a  railway,  constructing 
and  operating  a  railway  or  tramway  line  or  lines,  through  said  lands,  also 
into  said  park.  He  shall  provide  against  the  wanton  destruction  of  the  fish 
and  game  found  within  said  park,  and  against  their  capture  or  destruction 
for  the  purposes  of  merchandise  or  profit.  He  shall  also  cause  all  persons 
trespassing  upon  the  same  after  the  passage  of  this  Act  to  be  removed 
therefrom,  and  generally  shall  be  authorized  to  take, all  such  measures  as 
shall  be  necessary  to  fully  carry  out  the  objects  and  purposes  of  this  Act. 
[30  Stat.  L.  994,} 

Sec.  3.  [Orants  of  land  to  Northern  Paciflc  Railroad  in  exchange  for 
lands  relinquished — lieu  lands  to  settlers.]  That  upon  execution  and 
filing  with  the  .Secretary  of  the  Interior,  by  the  Northern  Pacific  Railroad 
Company,  of  proper  deed  releasing  and  conveying  to  the  United  States  the 
lands  in  the  reservation  hereby  created,  also  the  lands  in  the  Pacific  Forest 
Reserve  which  have  been  heretofore  granted  by  the  United  States  to  said 
company,  whether  surveyed  or  unsurveyed,  and  which  lie  opposite  said  com- 
pany's  constructed  road,  said  company  is  hereby  authorized  to  select  an 
equal  quantity  of  nonmineral  public  lands,  so  classified  as  nonmineral  at  the 
time  of  actual  Government  survey,  which  has  been  or  shall  be  made,  of  the 
United  States  not  reserved  and  to  which  no  adverse  right  or  elaim  shall 
have  attached  or  have  been  initiated  at  the  time  of  liie  making  of  such 
selection,  lying  within  any  State  into  or  through  which  the  railroad  of 
said  Northern  Pacific  Railroad  Company  runs,  to  the  extent  of  the  lands 
so  relinquished  and  released  to  the  United  States:  Provided,  That  any 
settlers  on  lands  in  said  national  park  may  relinquish  their  rights  thercoO 
and  take  other  public  lands  in  lieu  thereof,  to  the  same  extent  and  under 
the  same  limitations  and  conditions  as  are  provided  by  law  for  forest 
reserves  and  national  parks.    [30  Stat.  L.  994.] 

See  the  notee  to  sectiiHi  1  of  this  Act,  aupra,  p.  984. 


Conitntction  —  lien  lands. —  It  cannot 
be  held  that  Congress  contemplated  chang- 
ing its  policy  by  giving  to  the  railroad 
company  choice  of  any  public  lands  in 
any  of  the  states  through  which  its  road 
runs,  though  of  a  kind  infinitely  more 
valuable  than  the  kind  out  of  which  those 
that  were  surrendered  to  the  government 
by  the  railroad  company  were  taken.  The 
intent  of  Ck)ngre8s  is  best  gathered  by  co- 
ordination of  the  language  of  the  statute 
with  relation  to  the  general  policy  of  the 
government,  and  to  the  condition  of  the 
country  when  the  Act  was  passed.  It 
was  not  intended  that  there  should  be  an 
enlargement  of  the  right  of  selection  from 
classes  of  public  lands  outside  of  those 
which  are  reserved,  but  that  the  general 
authority  to  select  "  an  equal  quantity 
of  nonmineral  public  lands"  means  selec- 
tion from  the  nonmineral  public  lands, 
and  only  from  nonmineral  public  lands. 
U.  S.  P.  Northern  Pac.  R.  Co.,  (C.  C 
Mont.  1909)  170  Fed.  498,  affirmed  (C. 
C.  A.  9th  Cir.  1910)    176  Fed.  70«,  101 


C.  C.  A.  117,  appeal  diamiaaed  (1912) 
223  U.  8.  746,  32  S.  Ct.  633,  66  U.  S. 
(L.  ed.)   640. 

In  determining  the  relation  which  it 
was  contemplated  by  Congress  the  sur- 
veyor's retiDrn  touching  the  mineral  char- 
acter of  the  land  should  sustain  to  the 
right  of  selection,  the  actual  character  of 
the  land  rather  than  the  report  thereof 
was  the  dominating  consideration.  North- 
em  Pac.  R.  Co.  V,  U.  S.,  (C.  C.  A.  9th 
Cir.  1910)  176  Fed.  706,  101  C.  C.  A. 
117,  affirming  (C.  C.  Mont.  1909)  170 
Fed.  498,  appeal  dismissed  (1912)  223 
U.  S.  746,  32  S.  Ct.  633,  66  U.  S.  (L.  ed.) 
640.  See  also  West  v.  Edward  Rutledge 
Timber  Co.,  (D.  C.  Idaho  1913)  210  Fed. 
189,  affirmed  (C.  C.  A.  9th  Cir.  1916) 
221  Fed.  30,  136  C.  C.  A.  656. 

It  is  a  familiar  rule  that  public  grants 
are  construed  strictlv  against  the  grantee. 
In  applying  this  rule,  however,  to  grants 
of  lands  in  exchange  for  lands  relin- 
quished, consideration  should  be  given  to 
the  fact  that  such  grant  is  not  a  mere 
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gratuity,  but  that  the  Act  is  in  the  nature 
of  an  offer  upon  the  part  of  the  govern- 
ment of  an  exchange  of  lands  presumably 
beneficial  to  it.  And  this  is  especially 
so  where  the  question  in  controversy  re- 
lates, not  to  the  extent  of  the  grant,  but 
only  to  the  procedure  in  the  administra- 
tion of  the  Act,  a  subject  which  is  left 
largely  to  the  Land  Department.  West  v, 
Edward  Rutledge  Timber  Co.,  (D.  C.  Idaho 
1913)  210  Fed.  189,  affirmed  (0.  C.  A. 
9th  Cir.  1916)  221  Fed.  30,  136  C.  C.  A. 
556,  affirmed  (1917)  244  U.  S.  90,  37  S. 
Ct.  587,  61  U.  S.    (L.  ed.)    1010. 

Classification  of  nonmineral  lands. —  In 
West  V,  Edward  Rutledge  Timber  Co.» 
(1917)  244  U.  S.  90,  37  S.  Ct.  587,  61 
U.  S.  (L.  ed.)  1010,  affiirming  (C.  C.  A. 
9th  Cir.  1915)  221  Fed.  30,  136  C.  C.  A. 
556,  the  surveyor  reported  that  the  lands, 
if  cleared,  would  be  suitable  for  grazing, 
but  at  the  time  of  the  report  were  more 
valuable  for  their  timber.  It  was  con- 
tended that  this  was  not  a  classification 
of  the  lands  as  nonmineral,  that  it  was 


not  a  classification  but  an  omission  to 
classify,  negative  not  affirmative,  inferen- 
tial   not    positive,    and    therefore   not  a 
compliance  with  the  statute.     The  court 
said:      "We  cannot  concur.     The  report 
was  accepted  by  the  department  as  a  de- 
scription of  the  lands  as  nonmineral.  They 
coum  be  made  suitable  for  grazing  was 
the  report;  pending  that  time  they  were 
more  valuable  for  timber.    There  was  posi- 
tive description  of  their  character;  words 
excluding  some  other  character  were  not 
necessary.     Classification  is  characteriza- 
tion through  the  seleistion  of  some  quality 
or  feature,  and  therefore  lands  may  be 
classified   as  pasture    (gazing),   timber, 
arable  or  mineral.     It  is  determined  by 
surface  conditions.    Minerals  may  be  hid- 
den under  any  surface,  but  a  surveyor  is 
not  expected  to  explore  for  them  that  he 
may  include  or  exclude  reference  to  them 
in  his  reports.     Such  character  is  excep- 
tional, besides,  and  considered  by  the  land 
office  as  absent  if  not  noted." 


Sbg.  5.  [Muieral  land  laws  extended  to  park.]  That  the  mineral-land 
laws  of  the  United  States  are  hereby  extended  to  the  lands  lying  within  the 
said  reserve  and  said  park.    [30  Stat.  L.  995.] 


[Sec.  1.]  [Boning  claims  within  park  prohibited.]  •  •  •  Hereafter 
the  location  of  mining  claims  under  the  mineral-land  laws  of  the  United 
States  is  prohibited  within  the  area  of  the  Mount  Rainier  National  Park, 
in  the  State  of  Washington:  Provided,  however,  That  this  provision  shall 
not  affect  existing  rights  heretofore  acquired  in  good  faith  under  the 
mineral-land  laws  of  the  United  States  to  any  mining  location  or  locations 
in  5aid  Mount  Rainier  National  Park.    [35  Stat.  L.  365.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200. 


Vn.    PLATT  NATIONAL  PABK 

[Sec]  64.  [Sulphur  springs  and  adjacent  lands  —  cession  to  United 
States  —  payment  —  regulations  —  intoxicating  liquors.]  The  two  tribes 
hereby  absolutely  and  unqualifiedly  relinquish,  cede,  and  convey  unto  the 
United  States  a  tract  or  tracts  of  land  at  and  in  the  vicinity  of  the 
village  of  Sulphur,  in  the  Chickasaw  Nation,  of  not  exceeding  six  hun- 
dred and  forty  acres,  to  be  selected,  under  the  direction  of  the  Secretary  of 
the  Interior,  within  four  months  after  the  final  ratification  of  this  agree- 
ment, and  to  embrace  all  the  natural  springs  in  and  about  said  village,  and 
so  much  of  Sulphur  Creek,  Rock  Creek,  Buckhom  Creek,  and  the  lands 
adjacent  to  said  natural  springs  and  creeks  as  may  be  deemed  necessary 
by  the  Secretary  of  the  Interior  for  the  proper  utilization  and  control  of 
said  springs  and  the  waters  of  said  creeks,  which  lands  shall  be  so  selected! 
as  to  cause  the  least  interference  with  the  contemplated  town  site  at  that 
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'place  consistent  with  the  purposes  for  which  said  cession  is  made,  and 
when  selected  the  ceded  lands  shall  be  held,  owned,  and  controlled  by  the 
United  States  absolutely  and  without  any  restriction,  save  that  no  part 
thereof  shall  be  platted  or  disposed  of  for  town-site  purposes  during  the 
existence  of  the  two  tribal  governments.  Such  other  lands  as  may  be 
embraced  in  a  town  site  at  that  point  shall  be  disposed  of  in  the  manner 
provided  in  the  Atoka  agreement  for  the  disposition  of  town  sites.  Within 
ninety  days  after  the  selection  of  the  lands  so  ceded  there  shall  be  deposited 
in  the  Treasury  of  the  United  States,  to  the  credit  of  the  two  tribes,  from 
the  unappropriated  public  moneys,  of  the  United  States,  twenty  dollars 
per  acre  for  each  acre  so  selected,  which  shall  be  in  fuU  compensation  for 
the  lands  so  ceded,  and  such  moneys  shall,  upon  the  dissolution  of  the  tribal 
governments,  be  divided  per  capita  among  the  members  of  the  tribes,  f  reed- 
men  excepted,  as  are  other  fund^  of  the  tribes.  All  improvements  upon 
the  lands  so  selected  which  were  lawfully  there  at  the  time  of  the  ratifica- 
tion of  this  agreement  by  Congress  shall  be  appraised,  under  the  direction 
of  the  Secretary  of  the  Interior,  at  the  true  value  thereof  at  the  time  of  the 
selection  of  said  lands,  and  shall  be  paid  for  by  warrants  drawn  by  the 
Secretary  of  the  Interior  upon  the  Treasurer  of  the  United  States.  Until 
otherwise  provided  by  law,  the  Secretary  of  the  Interior  may,  under  rules 
prescribed  for  that  purpose,  regulate  and  control  the  use  of  the  water  of 
said  springs  and  creeks  and  the  temporary  use  and  occupation  of  the  lands 
so  ceded.  No  person  shall  occupy  any  portion  of  the  lands  so.  ceded,  or 
carry  on  any  business  thereon,  except  as  provided  in  said  rules,  and  until 
otherwise  provided  by  Congress  the  laws  of  the  United  States  relating  to 
the  introduction,  possession,  sale,  and  giving  away  of  liquors  or  intoxicants 
of  any  kind  within  the  Indian  country  or  Indian  reservations  shall  be 
applicable  to  the  lands  so  ceded,  and  said  lands  shall  remain  within  the 
jurisdiction  of  the  United  States  court  for  the  southern  district  of  Indian 
Territory :  Provided,  however.  That  nothing  contained  in  this  section  shall 
be  construed  or  held  to  commit  the  Government  of  the  United  States  to  any 
expenditure  of  money  upon  said  lands  or  the  improvements  thereof,  except 
as  provided  herein,  it  being  the  intention  of  this  provision  that  in  the  future 
the  lands  and  improvements  herein  mentioned  shall  be  conveyed  by  the 
United  States  to  such  Territorial  or  State  organization  as  may  exist  at  the 
time  when  such  conveyance  is  made.     [32  Stat.  L.  665,] 

This  is  from  an  Act  of  July  1,  1902,  ch.  1362,  entitled  "An  Act  To  ratify  and  con- 
firm an  agreement  with  Choctaw  and  Chickasaw  tribes  of  Indians,  and  for  other 
purposes." 

The  Sulphur  Springs  Reservation  was  designated  the  Piatt  National  Park  by  the 
Bes.  of  Jun«  29,  1906,  No.  42,  infra,  p.  989. 

Provisions  relating  to  the  sale,  e£s.,  of  intoxicating  liquors  in  the  Indian  country 
or  reservations  are  given  in  Iitdians,  vol.  Z,  p.  913  et  aeq. 


Sbc.  18.  [Stilphar  Springs  Beservation — additional  land  —  payment 
—  management  and  control  —  regulations  —  offenses.]  That  the  Secre- 
tary of  the  Interior  is  hereby  authorized  and  directed  to  withhold  from 
sale  or  other  disposition  the  irregular  tract  of  land  containing  seventy-eight 
and  sixty-eight  one-hundredths  acres,  more  or  less,  lying  in  the  northwest 
quarter  of  section  two  and  the  northeast  quarter  of  section  three,  township 
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one  south,  range  three  east,  and  being  within  the  exterior  boundaries  of 
the  proposed  town  site  of  Sulphur,  in  the  Chickasaw  Nation,  Indian  Terri- 
tory, and  excluded  from  said  town  site  by  order  of  the  Secretary  of  the 
Interior,  of  October  twentieth,  nineteen  hundred  and  three,  and  also  to 
withdraw  and  withhold  from  disposition  the  tract  of  land  within  the 
exterior  boundaries  of  said  proposed  town  site,  lying  south  of  and  adjacent 
to  the  tract  above  mentioned,  containing  in  the  aggregate  one  hundred 
and  thirty-eight  acres,  more  or  less,  and  mentioned  in  the  report  of  Gerard 
H.  Matthes,  of  December  twenty-seventh,  nineteen  hundred  and  three,  to 
F.  H.  Newell,  Chief  Engineer  United  States  Geological  Survey,  and  shown 
upon  the  map  accompanying  said  report  by  a  yellow  line. 

The  land  hereby  reserved  shall  be  paid  for  by  the  United  States  at  the 
rate  of  sixty  dollars  per  acre  and  in  the  same  manner  as  the  land  acquired 
in  accordance  with  paragraph  sixty-four  of  the  Act  of  Congress  approved 
July  first,  nineteen  hundred  and  two,  entitled  **An  Act  to  ratify  and  con- 
firm an  agreement  with  the  Choctaw  and  Chickasaw  tribes  of  Indians,  and 
for  other  purposes,*'  and  such  money  as  may  be  necessary  to  carry  out  this 
provision  is  hereby  appropriated,  from  any  money  in  the  United  States 
Treasury  not  otherwise  appropriated,  and  made  immediately  available. 

All  improvements  upon  said  land,  at  the  passage  of  this  Act,  shall  be 
appraised  and  paid  for  as  provided  in  said  paragraph  sixty-four  of  the 
Act  of  July  first,  nineteen  hundred  and  two. 

The  land  hereby  reserved  shall,  immediately  upon  payment  therefor  by 
the  United  States,  be  and  become  a  part  of  the  reservation  heretofore  estab- 
lished at  the  said  village  of  Sulphur,  and  sh&U  be  subject  to  all  the  pro- 
visions of  said  section  sixty-four  of  the  Act  of  July  first,  nineteen  hundred 
and  two,  respecting  the  care,  control,  direction,  use,  and  occupancy  thereof, 
as  if  they  had  been  included  in  the  original  segregation :  Provided,  That 
the  Secretary  of  the  Interior  is  hereby  authorized,  in  the  absence  of  other 
provisions  for  the  care  and  management  thereof,  to  designate  an  o£Scer 
or  employee  of  his  Department  to  take  charge  of  the  land,  whether  acquired 
under  said  section  sixty-four  of  the  Act  of  July  first,  nineteen  hundred  and 
two,  or  under  this  Act,  and  to  enforce  rules  and  regulations  for  the  control 
and  use  thereof,  and  of  the  waters  of  the  springs  and  creeks  within  the 
reservation :  Provided  further,  That  the  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  sell  or  dispose  of  any  buildings  upon  the 
land  hereby  reserved  and  upon  the  land  originally  reserved,  and  all  money 
received  from  such  sales,  as  well  as  all  money  heretofore  received  or  that 
may  hereafter  be  realized  for  the  use  of  said  waters  or  for  the  use  and 
occupancy  of  the  land  or  the  buildings  thereon,  through  leases,  permits, 
or  otherwise,  may  be  expended  under  the  direction  of  the  Secretary  of  the 
Interior  for  the  care  and  management  of  said  lands  and  the  preservation 
of  the  improvements  thereon :  And  provided  further.  That  if  any  person, 
firm,  or  corporation  shall  willfully  violate  any  of  the  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Interior  relative  to  the  use  of  the  v^aters 
of  said  springs  and  creeks  and  the  use  and  occupation  of  the  lands  in  said 
reservation,  such  person,  firm,  corporation,  or  members  or  agents  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  five  dollars  and  not  more  than  one  hundred  dollars,  and  mar 
be  imprisoned  for  a  term  of  not  more  than  six  months  for  each  offense. 
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The  Secretary  of  the  Interior  is  hereby  directed  to  appraise,  at  their 
actual  Talue  at  the  time  of  such  appraisement,  all  town  lots  held  by  citizens 
of  the  United  States  within  the  limits  of  the  tract  of  land  ceded  to  the 
United  States  by  the  Choctaw  and  Chickasaw  nations,  at  or  near  Sulphur 
Springs,  in  the  Chickasaw  Nation,  Jndian  Territory,  and  pay  f cr  the  same 
to  such  lot  holders  scTcrally,  or  to  their  legal  representatives,  the  appraised 
value  of  such  lots  by  warrants  drawn  by  the  Secretary  of  the  Interior  upon 
the  Treasurer  of  the  United  States;  and  the  amount  necessary  to  pay  the 
same  is  hereby  appropriated  from  any  money  in  the  Treasury  not  otherwise 
appropriated.  The  foregoing  appraisal  of  lots  shall  be  completed  within 
tliree  months  from  the  passage  of  this  Act.    [33  Stat.  L.  220,] 

This  is  from  the  Indian  Appropriation  Act  of  April  21,  1902,  ch.  1402. 
The  Act  of  July  1,  1902,  en.  1362,  S  64,  mentioned  in  this  section,  is  given  in  the 
preceding  paragraph  of  the  text. 


Seo.  7.  [Admission  of  Oklahoma  as  State  —  efTect  on  Acts  relating  to 
Stdphur  Springs  Reservation  or  other  lands  set  apart  for  parks,  etc.] 
•  •  •  That  nothing  in  this  Act  contained  shall  repeal  or  affect  any  Act 
of  Congress  relating  to  the  Sulphnr  Springs  Reservation  as  now  defined 
or  as  may  be  hereafter  defined  or  extended,  or  the  power  of  the  United 
States  over  it  or  any  other  lands  embraced  in  the  State  hereafter  set  aside 
by  Congress  as  a  national  park,  game  preserve,  or  for  the  preservation  of 
objects  of  archaeological  or  ethnological  interest ;  and  nothing  contained  in 
this  Act  shall  interfere  with  the  rights  and  ownership  of  the  United  States 
in  any  land  hereafter  set  aside  by  Congress  as  national  park,  game  preserve, 
or  other  reservation,  or  in  the  said  Sulphur  Springs  Reservation,  as  it  now 
is  or  may  be  hereafter  defined  or  extended  by  law;  but  exclusive  legisla- 
tion, in  all  cases  whatsoever,  shall  be  exercised  by  the  United  States,  which 
shall  have  exclusive  control  and  jurisdiction  over  the  same;  but  nothing 
in  this  proviso  contained  shall  be  construed  to  prevent  the  service  within 
said  Sulphur  Springs  Reservation  or  national  parks,  game  preserves,  and 
other  reservations  hereafter  established  by  law,  of  civil  and  criminal 
processes  lawfully  issued  by  the  authority  of  said  State,  and  said  State 
shall  not  be  entitled  to  select  indemnity  school  lands  for  the  thirteenth, 
sixteenth,  thirty-third,  and  thirty-sixth  sections  that  may  be  embraced 
within  the  metes  and  bounds  of  the  national  park,  game  preserve,  and' 
other  reservation  or  the  said  Sulphur  Springs  Reservation,  as  now  defined 
or  may  be  hereafter  defined.    [34  Stat,  L,  272,] 

This  is  a  part  of  section  7  of  an  Act  of  July  16,  1906,  ch.  3335,  providing  for  the 
admission  into  the  Union  of  the  state  of  Oklahoma.    See  States. 


Joint  Sesolution  Directing  that  the  Sulphur  Springs  Reservation  be 
named  and  hereafter  called  the  "  Piatt  National  Park." 

[Bes.  of  June  29,  1906,  No.  42,  34  Stat,  L,  837.] 

[Sulphur  Springs  Reservation  designated  Piatt  National  Park.]  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  change  the  name  of  the  Sulphur  Springs  Reservation,  an  Indian  reser- 
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vation  now  in  the  State  of  Oklahoma,  formerly  in  the  Indian  Territory,  so 
that  said  Reservation  shall  be  named  and  hereafter  called  the  **  Piatt 
National  Park, ' '  in  honor  of  Orville  Hitchcock  Piatt,  late  and  for  twenty- 
six  years  a  Senator  from  the  State  of  Connecticut  and  for  many  years  a 
member  of  the  Committee  on  Indian  Affairs,  in  recognition  of  his  distin- 
guished services  to  the  Indians  and  to  the  country.    [34  Stai.  L.  837.] 


Vm.   BOCKT  MOUNTAIN   NATIONAL  PABK 

An  Act  To  establish  the  Rocky  Mountain  National  Park  in  the  State  of 

Colorado,  and  for  other  purposes; 

[Act  of  Jan,  26,  1915,  ch.  19,  38  Stat.  L.  798.] 

[Sec.  1.]  [Becky  Mountain  National  Park  —  creation  —  boundaries.] 

That  the  tract  of  land  in  the  State  of  Colorado  particularly  described  by 
and  included  within  metes  and  bounds  as  follows,  to  wit:  Beginning  at 
the  southeast  corner  of  section  thirty-four,  township  three  north,  range 
seventy-three  west  of  the  sixth  principal  meridian,  Colorado,  thence  north 
along  the  section  lines  to  the  northeast  corner  of  section  three,  said  town- 
ship; thence  west  to  the  northwest  comer  of  said  section;  thence  north 
along  the  section  lines  to  the  northeast  comer  of  section  sixteen,  township 
four  north,  range  seventy-three  west;  thence  west  to  the  northwest  corner 
of  said  section;  thence  north  to  the  northeast  comer  of  section. eight,  said 
township;  thence  west  along  the  section  lines  to  the  northwest  comer  of 
section  seven,  said  township ;  thence  north  to  the  northeast  comer  of  town- 
ship four  north,  range  seventy-four  west ;  thence  west  along  the  first  correc- 
tion line  north,  to  the  southeast  comer  of  section  thirty-six,  towtiship  five 
north,  range  seventy-four  west;  thence  north  along  the  range  line  to  the 
northeast  comer  of  the  southeast  quarter  of  the  southeast  quarter  of  section 
thirteen,  said  township ;  thence  west  to  the  northwest  comer  of  the  south- 
east quarter  of  the  southeast  quarter  of  section  fourteen,  said  township; 
thence  north  to  the  northwest  comer  of  the  northeast  quarter  of  the  south- 
east quarter  of  section  eleven,  said  township ;  thence  east  to  the  northeast 
corner  of  the  northeast  quarter  of  the  southeast  quarter  of  section  twelve, 
'said  township;  thence  south  along  the  range  line  to  the  southeast  comer 
of  said  section;  thence  east  along  the  section  lines  to  the  southeast  comer 
of  the  southwest  quarter  of  section  ten,  township  five  north,  range  seventy- 
three  west;  thence  north  to  the  northeast  comer  of  the  southwest  quarter 
of  said  section ;  thence  east  to  the  southeast  corner  of  the  northeast  quarter 
of  said  section;  thence  north  to  the  northeast  comer  of  said  section; 
thence  east  to  the  southeast  corner  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  two,  said  township ;  thence  north  to  the  northeast 
corner  of  the  southwest  quarter  of  the  southwest  quarter  of  said  section; 
thence  east  to  the  southeast  corner  of  the  northeast  quarter  of  the  south- 
west quarter,  said  section;  thence  north  to  the  northeast  comer  of  the 
northeast  quarter  of  the  southwest  quarter  of  said  section;  thence  east  to 
the  southeast  corner  of  the  northeast  quarter  of  section  one,  said  township ; 
thence  north  along  the  range  line  to  the  northeast  comer  of  section  thirty- 
six,  township  seven  north,  range  seventy-three  west;  thence  west  along  the 
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section  lines  to  the  intersection  with  the  west  bank  of  the  Big  South  Cache 
la  Pourde  River  in  township  seven  north,  range  seventy-five  westj  thence 
southeasterly  along  the  west  bank  of  said  river  to  the  month  of  a  tributary 
of  said  river,  probably  in  section  one,  township  six  north,  range  seventy- 
five  west;  said  tributary  heading  at  La  Poudre  Pass  in  section  twenty, 
township  six  north,  range  seventy-five  west;  thence  southwesterly  along 
the  west  bank  of  said  tributary  to  its  head ;  thence  across  the  continental 
divide  to  the  headwaters  of  the  North  Fork  of  the  Qrand  River,  which  also 
heads  at  La  Poudre  Pass;  thence  down  the  west  bank  of  the  North  Fork 
of  the  Grand  River  to  its  intersection  with  the  section  line  between  sec- 
tions twenty-nine  and  thirty,  township  six  north,  range  seventy-five  west ; 
thence  south  along  the  section  lines  to  the  southeast  comer  of  section  eigh- 
teen, township  five  north,  range  seventy-five  west;  thence  west  along  the 
section  line  to  its  intersection  with  the  west  bank  of  the  North  Fork  of 
the  Grand  River;  thence  down  the  west  bank  of  the  North  Fork  of  the 
Grand  River  to  its  intersection  with  the  section  line  between  sections 
twenty-five  and  thirty-six,  township  four  north,  range  seventy-six  west; 
thence  east  to  the  northeast  comer  of  section  thirty-six,  said  township; 
thence  south  along  the  range  line  to  the  southeast  cornejr  of  said  town- 
ship; thence  east  along  the  township  line  to  the  northeast  comer  of  the 
northwest  quarter  of  section  four,  township  three  north,  range  seventy- 
five  west;  thence  south  to  the  southwest  corner  of  the  northeast  quarter 
of  section  nine,  said  township;  thence  west  along  the  quarter  section  line 
to  its  intersection  with  a  creek  in  section  seven,  said  township,  this  creek 
being  an  outlet  of  Grand  Lake,  and  flowing  into  the  North  Fork  of  the 
Grand  River;  thence  southerly  along  the  said  creek  to  its  junction  witli 
the  North  Fork  of  the  Grand  River;  thence  southerly  along  the  west  bank 
of  the  North  Fork  of  the  Grand  River  to  its  intersection  with  the  township 
line  between  townships  two  and  three  north;  thence  east  along  the  town- 
ship line  to  the  southeast  corner  of  section  thirty-four,  township  three 
north,  range  seventy-three  west  of  the  sixth  principal  meridian,  Colorado, 
the  place  of  beginning,  all  of  said  above-described  tract  now  being  included 
within  the  boundaries  of  the  counties  of  Grand,  Boulder,  and  Larimer,  in 
the  State  of  Colorado,  is  hereby  reserved  and  withdrawn  from  settlement, 
occupancy,  or  disposal  under  the  laws  of  the  United  States,  and  said  tract 
is  dedicated  and  set  apart  as  a  public  park  for  the  benefit  and  enjoyment  of 
the  people  of  the  United  States,  under  the  name  of  the  Rocky  Mountain 
National  Park :  Provided,  That  the  United  States  Reclamation  Service  may 
enter  upon  and  utilize  for  flowage  or  other  purposes  any  area  within  said 
park  which  may  be  necessary  for  the  development  and  maintenance  of  a 
Government  reclamation  project.    [38  Stat.  L.  798,] 

The  boundaries  of  this  park  were  changed  by  the  Act  of  Feb.  14,  1917,  oh.  61,  39 
Stat  L.  916. 

Sec.  2.  [Existing  rights  protected  —  certain  acts  extended  to  lands 
included  in  park —  easements.]  That  nothing  herein  contained  shall  affect 
any  valid  existing  claim,  location,  or  entry  under  the  land  laws  of  the 
United  States,  whether  for  homestead,  mineral,  right  of  way,  or  any  other 
purpose  whatsoever,  or  shall  affect  the  rights  of  any  such  claimant,  locator, 
or  entryman  to  the  full  use  and  enjoyment  of  his  land.    Whenever  consist- 
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ent  with  the  primary  purposes  of  the  park  the  Act  of  February  fifteenth, 
nineteen  hundred  and  one,  applicable  to  the  location  of  rights  of  way  in 
certain  national  parks  and  the  national  forests  for  irrigation  and  other 
purposes,  shall  be  and  remain  applicable  to  the  lands  included  within  the 
park.  The  Secretary  of  the  Interior  may,  in  his  discretion  and  upon  such 
conditions  as  he  may  deem  wise,  grant  easements  or  rights  of  way  for  steam, 
electric,  or  similar  transportation  upon  or  across  the  park.  [38  Stat,  L, 
800.] 

The  Act  of  Feb.  16,  1901,  ch.  372,  mentioned  in  the  text,  is  given  in  Public  Lands, 
ante,  p.  811.  « 

Sec.  3.  [Certain  lands  within  park  boundaries  not  affected  by  act.] 

That  no  lands  located  within  the  park  boundaries  now  held  in  private, 
municipal,  or  State  ownership  shall  be  affected  by  or  subject  to  the  pro- 
visions of  this  Act.     [38  Stat.  L.  800.] 

Sec.  4.  [Management  of  park  —  rules  and  regulations  —  leases  and 
concessions  —  appropriations.]  That  the  said  park  shall  be  under  the 
executive  control  of-  the  Secretary  of  the  Interior,  and  it  shall  be  the  duty 
of  the  said  executive  authority,  as  soon  as  practicable,  to  make  and  publish 
such  reasonable  rules  and  regulations,  not  inconsistent  with  the  laws  of  the 
United  States,  as  the  said  authority  may  deem  necessary  or  proper  for  the 
care,  protection,  management,  and  improvement  of  the  same,  the  said 
regulations  being  primarily  aimed  at  the  freest  use  of  the  said  park  for 
recreation  purposes  by  the  public  and  for  the  preservation  of  the  natural 
conditions  and  scenic  beauties  thereof.  The  said  authority  may,  in  his 
discretion,  execute  leases  to  parcels  of  ground  not  exceeding  twenty  acres 
in  extent  in  any  one  place  to  any  person  or  company  for  not  to  exceed 
twenty  years  whenever  such  ground  is  necessary  for  the  erection  of  estab- 
lishments for  the  accommodation  of  visitors,  may  grant  such  other  neces- 
sary privileges  and  concessions  as  he  deems  wise  for  the  accommodation  of 
visitors,  and  may  likewise  arrange  for  the  removal  of  such  mature  or  dead 
or  down  timber  as  he  may  deem  necessary  and  advisable  for  the  protection 
apd  improvement  of  the  park.  The  regulations  governing  the  park  shall 
include  provisions  for  the  use  of  automobiles  therein :  Provided,  That  no 
appropriation  for  the  maintenance,  supervision  or  improvement  of  said 
park  in  excess  of  $10,000  annually  shall  be  made  unless  the  same  shall 
have  first  been  expressly  authorized  by  law.     [38  Stat.  L,  800.1 


IX.   SEQUOIA   NATIONAL   PARE 

An  act  to  set  apart  a  certain  tract  of  land  in  the  State  of  California  as  a 

public  park. 

[Act  of  Sept.  25,  1890,  ch.  926,  26  Stat.  L.  478.] 

[^Ec.  1.]  [Reservation  of  public  land  in  California  for  public  park.] 

That  the  tract  of  land  in  the  State  of  California  known  and  described  as 
township  numbered  eighteen  south,  of  range  numbered  thirty  east,  also 
township  eighteen  south  range  thirty-one  east;  and  sections  thirty-one, 
thirty-two,  thirty-three,  and  thirty-four,  township  seventeen,  south  range 
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thirty  east,  all  east  of  Mount  Diablo  meridian,  is  hereby  reserved  and 
withdrawn  from  settlement,  occupancy,  or  sale  under  the  laws  of  the  United 
States,  and  dedicated  and  set  apart  as  a  public  park,  or  pleasure  ground, 
for  the  benefit  and  enjoyment,  of  the  people  ,*  and  all  persons  who  shall  locate 
or  settle  upon,  or  occupy  the  same  or  any  part  thereof,  except  as  herein- 
after provided,  shall  be  considered  trespassers  and  remov^  therefrom. 
[26  Stat  L.  478.] 

This  section  was  preceded  by  the  following  preamble: 

''  Whereas,  the  rapid  destruction  of  timt^r  and  ornamental  trees  in  various  parts 
of  the  United  States,  some  of  which  trees  are  the  wonders  of  the  world  on  account 
of  their  size  and  the  limited  number  growing,  makes  it  a  matter  of  importance  that 
at  least  some  of  said  forests  should  be  preserved:     Therefore." 

Sbg.  2.  [Control — regulations  —  leases  — game — trespassers.]  That 
said  public  park  shall  be  under  the  exclusive  control  of  the  Secretary  of  the 
Interior,  whose  duty  it  shall  be,  as  soon  as  practicable,  to  make  and  publish 
such  rules  and  regulations  as  he  may  deem  necessary  or  proper  for  the 
care  and  management  of  the  same.  Such  regulations  shall  provide  for  the 
presei^ation  from  injury  of  all  timber,  mineral  deposits,  natural  curiosities 
or  wonders  within  said  park,  and  their  retention  in  their  natural  condition. 
The  Secretary  may,  in  his  discretion,  grant  leases  for  building  purposes 
for  terms  not  exceeding  ten  years  of  small  parcels  of  ground  not  exceeding 
five  acres,  at  such  places  in  said  park  as  shall  require  the  erection  of  build- 
ings for  the  accommodation  of  visitors ;  all  of  the  proceeds  of  said  leases  and 
other  revenues  that  may  be  derived  from  any  source  connected  with  said 
park  to  be  expended  under  his  direction  in  the  management  of  the  same 
and  the  construction  of  roads  and  paths  therein.  He  shall  provide  against 
the  wanton  destruction  of  the  fish  and  game  found  within  said  park,  and 
against  their  capture  or  destruction,  for  the  purposes  of  merchandise  or 
profit.  He  shall  also  cause  all  persons  trespassing  upon  the  same  after  the 
passage  of  this  act  to  be  removed  therefrom,  and,  generally,  shall  be  author- 
ized to  take  all  such  measures  as  shall  be  necessary  or  proper  to  fully  carry 
out  the  objects  and  purposes  of  this  act.    [26  Stat  L,  A7B,\ 


[Sec.  1.]  [Sequoia  National  Park  —  donatioBB  of  land.]    •   •    •   The 

Secretary  of  the  Interior  is  authorized  to  accept  patented  lands  or  rights 
of  way  whether  over  patented  or  other  lands  in  the  Sequoia  National  Park 
that  may  be  donated  for  park  purposes.    [BQ  Stat.  L.  663.] 

This  18  from  the  Sundry  Oivil  Appropriation  Act  of  March  3,  1916,  ch.  75. 


X.  WIND   GAVE   NATIONAL  PABK 

An  Act  To  set  apart  certain  lands  in  the  State  of  South  Dakota  as  a 
public  parky  to  be  known  as  the  Wind  Cave  National  Park, 

[Act  of  Jan.  9,  1903,  ch.  63,  32  Stat  L.  765.] 

[Sec.  1.]  [Wind  Gave  National  Park  established.]     That  there  are 
hereby  reserved  from  settlement,  entry,  sale,  or  other  disposal,  and  set  apart 
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as  a  public  park,  all  those  certain  tracts,  pieces,  or  parcels  of  land  lying 
and  being  situate  in  the  State  of  South  Dakota  and  within  the  boundaries 
particularly  described  as  follows:  Beginning  at  the  southeast  corner  of 
section  thirteen,  township  six  south,  range  five  east,  Black  Hills  meridian, 
South  Dakota;  thence  westerly  to  the  southwest  comer  of  the  southeast 
quarter  of  section  sixteen,  said  township ;  thence  northerly  along  the  quar- 
ter-section lines  to  the  northwest  comer  of  the  northeast  quarter  of  section 
four,  said  township;  thence  easterly  to  the  southwest  comer  of  section 
thirty-four,  township  five  south,  range  five  east;  thence  northerly  to  the 
northwest  corner  of  said  section;  thence  easterly  to  the  northeast  comer 
of  section  thirty-one,  township  five  south,  range  six  east;  thence  southerly 
along  the  section  lines  to  the  southeast  corner  of  section  seven,  township 
six  south,  range  six  east;  thence  westerly  to  the  southwest  comer  of  said 
section;  thence  southerly  to  the  southeast  corner  of  section  thirteen,  town- 
ship six  south,  range  five  east,  the  place  of  beginning:  Provided,  That 
nothing  herein  contained  shall  be  construed  to  affect  any  valid  rights 
acquired  in  connection  with  any  of  the  lands  embraced  within  the  limits 
of  said  park.     [32  Stat.  L.  765.] 

Sec.  2.  [Begulations,  etc.,  by  Secretary  of  Interior.]  That  said  park 
shall  be  known  as  the  Wind  Cave  National  Park  and  shall  be  under  the 
exclusive  control  of  the  Secretary  of  the  Interior,  whose  duty  it  shall  be  to 
prescribe  such  rules  and  regulations  and  establish  such  service  as  he  may 
deem  necessary  for  the  care  and  management  of  the  same.  [32  Stat.  L, 
765.] 

Sec.  3.  [Lease  of  cavern^  etc.]  That  the  Secretary  of  the  Interior  be, 
and  is  hereby,  authorized,  in  the  exercise  of  his  discretion,  to  rent  or  lease, 
under  rules  and  regulations  to  be  made  by  him,  the  cavern  underlying  the 
above-described  lands,  and  also  pieces  and  parcels  of  ground  within  said 
park  for  the  erection  of  such  buildings  as  may  be  required  for  the  accom- 
modation of  visitors.    [32  Stat.  L.  765.] 

Sec.  4.  [Use  of  funds.]  That  all  funds  arising  from  such  rentals  or 
leases  shall  be  covered  into  the  Treasury  of  the  United  States  as  a  special 
fund  to  be  expended  in  the  care  and  improvement  of  said  park.  [32  Stat. 
L.  765.] 

Sec.  5.  [Lands  for  tracts  relinquished.]  That  in  cases  in  which  a  tract 
covered  by  an  unperf  ected  bona  fide  claim  or  by  a  patent  is  included  within 
.the  limits  of  this  park,  the  settler  or  owner  thereof  may,  if  he  desires  to  do 
so,  relinquish  the  tract  to  the  Government  and  secure  other  land,  outside  of 
the  park,  in  accordance  with  the  provisions  of  the  law  relating  to  the  sub- 
ject of  such  relinquishment  of  lahds  in  fotest  reserves  in  the  State  of  South 
Dakota.     [32  Stat.  L.  766.] 

. .     * 
Sec.  6.  [Penalty  for  unlawful  intrusions,  etc.] "  That  all  persons  who 

shall  unlawfully  intrude  upon  said  pjtrk,  or  who  sball  without  permission 

appropriate  any  object  therein  or  commit  unauthorized  injury  or  waste  in 

any  form  whatever  upon  the  lands- or  other  public  property  therein,  or 
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who  shall  violate  any  of  the  rules  and  regulations  prescribed  hereunder, 
shall  upon  conviction  be  fined  in  a  sum  not  more  than  one  thousand  dollars 
or  be  imprisoned  for  a  period  not  more  than  twelve  months,  or  shall  suffer 
both  fine  and  imprisonment,  in  the  discretion  of  the  court.  [32  Stat.  L. 
766.] 


Zn.   YELLOWSTONE  NATIONAL  PABK 

Sec.  2474.  [Public  park  established  near  the  head-waters  of  the 
Yellowstone  Eiver.]  The  tract  of  land  in  the  Territories  of  Montana  and 
Wyoming,  lying  near  the  head-waters  of  the  Yellowstone  River  and 
de%ribed  as  follows,  to  wit,  commencing  at  the  junction  of  Gardiner's 
River,  with  the  Yellowstone  River,  and  running  east  to  the  meridian  pass- 
ing ten  miles  to  the  eastward  of  the  most  eastern  point  of  Yellowstone 
Lake ;  thence  south  along  said  meridian  to  the  parallel  of  latitude  passing 
ten  miles  south  of  the  most  southern  point  of  Yellowstone  Lake;  thence 
west  along  said  parallel  to  the  meridian  passing  fifteen  miles  west  of  the 
most  western  point  of  Madison  Lake;  thence  north  along  said  meridian  to 
.the  latitude  of  the  junction  of  the  Yellowstone  and  Gardiner's  Rivers; 
thence  east  to  the  place  of  beginning,  is  reserved  and  withdrawn  from  settle- 
ment, occupancy,  or  sale  under  the  laws  of  the  United  States,  and  dedicated 
and  set  apart  as  a  public  park  or  pleasurihg-ground  for  the  benefit  and 
enjoyment  of  the  people;  and  all  persons  who  locate,  or  settle  upon,  or 
occupy  any  part  of  the  land  thus  set  apart  as  a  public  park,  except  as  pro- 
vided in  the  following  section,  shall  be  considered  trespassers  and  removed 
therefrom.    [B.  8,] 

Act  of  March  1,  1872,  ch.  24,  17  Stat.  L.  32. 

Sec.  2475.  [Secretary  of  the  Interior  to  have  exclusive  control  of  the 
park  —  removal  of  trespassers.]  Such  public  park  shall  be  under  the 
exclusive  control  of  the  Secretary  of  the  Interior,  whose  duty  it  shall  be,  as 
soon  as  practicable,  to  make  and  publish  such  regulations  as  he  may  deem 
necessary  or  proper  for  the  care  and  management  of  the  same.  Such 
regulations  shall  provide  for  the  preservation,  from  injury  or  spoliation, 
of  all  timber,  mineral  deposits,  natural  curiosities,  or  wonders,  within  the 
park,  and  their  retention  in  their  natural  condition.  The  Secretary  may, 
in  his  discretion,  grant  leases  for  building  purposes  for  terms  not  exceed- 
ing ten  years,  of  small  parcels  of  ground,  at  such  places  in  the  park  as 
may  require  the  erection  of  buildings  for  the  accommodation  of  visitors; 
all  of  the  proceeds  of  such  leases,  and  all  other  revenues  that  may  be  derived 
from  any  source  connected  with  the  park,  to  be  expended  under  his  direc- 
tion in  the  management  of  the  same,  and  the  construction  of  roads  and 
bridle-paths  therein.  He  shall  provide  against  the  wanton  destruction  of  j 
the  fish  and  game  found  within  the  park,  and  against  their  capture  or 
destruction  for  the  purposes  of  merchandise  or  profit.  He  shall  also  cause 
all  persons  trespassing  upon  the  same  to  be  removed  therefrom,  and  gen- 
erally is  iauthorized  to  take  all  such  measures  as  may  be  necessary  or  proper 
to  fully  carry  out  the  objects  and  purposes  of  this  section.    [JB.  8.] 

m 

Act  of  March  \,  1872,  ch.  24,  17  Stat.  L.  33. 
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[Lease  of  lands  for  hotels,  etc.]  •  •  •  The  Secretary  of  the  Interior 
may  lease  small  portions  of  ground  in  the  park,  not  exceeding  ten  acres  in 
extent  for  each  tract,  on  which  may  be  erected  hotels  and  the  necessary 
outbuildings,  and  for  a  period  not  exceeding  ten  years;  but  such  lease 
shall  not  include  any  of  the  geysers  or  other  objects  of  curiosity  or 
int[e]rest  in  said  park,  or  exclude  the  public  from  the  free  and  convenient 
approach  thereto;  or  include  any  ground  within  one  quarter  of  a  mile 
of  any  of  the  geysers,  or  the  Telle wstone  Falls,  nor  shall  there  be  leased 
more  than  ten  acres  to  any  one  person  or  corporation ;  nor  shall  any  hotel 
or  other  buildings  be  erected  within  the  park  until  such  lease  shall  be 
executed  by  the  Secretary  of  the  Interior,  and  all  contracts,  agreements,  or 
exclusive  privileges  heretofore  made  or  given  in  regard  to  said  park  or  any 
part  thereof,  are  hereby  declared  to  be  invalid;  nor  shall  the  Secretary 
of  the  Interior,  in  any  lease  which  he  may  make  and  execute,  grant  any 
exclusive  privileges  within  said  park,  except  upon  the  ground  leased.  [22 
Stat.  L,  626.] 

The  provisions  of  this  and  the  foUowing  paragraph  of  the  text  are  fr(»n  the  Sundry 
Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 

Subsequent  provisions  relating  to  leases  of  land,  etc.,  were  made  by  the  Act  of 
Aug.  3,  1894,  ch.  198,  infra,  p.  1000;  the  Act  of  June  4,  1906,  ch.  2570,  infra,  p.  1001, 
and  the  Act  of  March  2,  1907,  ch.  2518,  infra,  p.  1001. 

[Detail  of  troops  for  protection  of  park.]  •  •  •  The  Secretary  of 
War,  upon  the  request  of  the  Secretary  of  the  Interior,  is  hereby  authorized 
and  directed  to  make  the,  necessary  details  of  troops  to  prevent  trespassers 
or  intruders  from  entering  the  park  for  the  purpose  of  destroying  the  game 
or  objects  of  curiosity  therein,  or  for  any  other  purpose  prohibited  by  law, 
and  to  remove  such  persons  from  the  park  if  found  therein.  [22  Stat.  L. 
627.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


An  act  To  protect  the  birds  and  animals  in  Yellowstone  National  Paik, 
and  to  punish  crimes  in  said  park,  and  for  other  purposes. 

[Act  of  May  7, 1894,  ch.  72,  28  Stat.  L.  73.] 

[Sec.  1.]  [Yellowstone  National  Park  —  jurisdiction  of  United  States 
—  state  process  —  fugitives  from  justice.]  That  the  Yellowstone  National 
Park,  as  its  boundaries  now  are  defined,  or  as  they  may  be  hereafter  defined 
or  extended,  shall  be  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States ;  and  that  all  the  laws  applicable  to  places  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States  shall  have  force  and  effect  in  said 
park :  Provided,  however,  That  nothing  in  this  Act  shall  be  construed  to 
forbid  the  service  in  the  park  of  any  civil  or  criminal  process  of  any  court 
having  jurisdiction  in  the  States  of  Idaho,  Montana,  and  Wyoming.  All 
fugitives  from  justice  taking  refuge  in  said  park  shall  be  subject  to  the  same 
laws  as  refugees  from  justice  found  in  the  State  of  Wyoming.  [28  Stat, 
L.  73.] 

This  ig  the  first  section  of  the  Yellowstone  National  Park  Protection  Aot 
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The  Act  of  July  10,  1890,  ch.  664,  |  2,  defining  the  boundaries  of  the  state  of 
Wyoming,  made  an  exception  of  the  YeUow8t<Hie  National  Park.    See  States. 

Section  2  of  this  Act  was  as  follows: 

"  Sec.  2.  That  said  park,  for  all  the  purposes  of  this  Act,  shall  constitute  a  part 
of  the  United  States  judicial  district  of  Wyoming,  and  the  district  and  circuit  courts 
of  the  United  States  in  and  for  said  district  shall  have  jurisdiction  of  all  offenses 
committed  within  said  park." 

This  was  superseded  by  Judicial  Code,  S  H^,  which  provided  that  the  state  of 
Wyoming  and  the  Yellowstone  National  Park  should  constitute  the  district  of 
Wyoming.    See  Judigiaby,  vol.  6,  p.  116. 

Sec.  3.  [Wyoming  laws  applicable  to  crimes.]  That  if  any  ofFense  shall 
be  committed  in  said  Yellowstone  National  Park,  which  offense  is  not  pro- 
hibited OT  the  punishment  is  not  specially  provided  for  by  any  law  of  the 
United  States  or  by  any  regulation  of  the  Secretary  of  the  Interior,  the 
offender  shall  be  subject  to  the  same  punishment  as  the  laws  of  the  State 
of  Wyoming  in  force  at  the  time  of  the  commission  of  the  offense  may  pro- 
vide for  a  like  offense  in  the  said  State ;  and  no  subsequent  repeal  of  any 
such  law  of  the  State  of  Wyoming  shall  affect  any  prosecution  for  said 
offense  committed  within  said  park.    [28  Stat  L.  73,] 

Sec.  4.  [Hunting  and  fishing  prohibited — regulations.]  That  all  hunt- 
ing, or  the  killing,  wounding,  or  capturing  at  any  time  of  any  bird  or  wild 
animal,  except  dangerous  animals,  when  it  is  necessary  to  prevent  them 
from  destroying  human  life  or  inflicting  an  injury,  is  prohibited  within  the 
limits  of  said  park;  nor  shall  any  fish  be  taken  out  of  the  waters  of  the 
park  by  means  of  seines,  nets,  traps,  or  by  the  use  of  drugs  or  any  explosive 
substances  or  compounds,  or  in  any  other  way  than  by  hook  and  line,  and 
then  only  at  such  seasons  and  in  such  times  and  manner  as  may  be  directed 
by  the  Secretary  of  the  Interior.  That  the  Secretary  of  the  Interior  shall 
make  and  publish  such  rules  and  regulations  as  he  may  deem  necessary 
and  proper  for  the  management  and  care  of  the  park  and  for  the  protection 
of  the  property  therein,  especially  for  the  preservation  from  injury  or 
spoliation  of  all  timber,  mineral  deposits,  natural  curiosities,  or  wonderful 
objects  within  said  park ;  and  for  the  protection  of  the  animals  and  birds 
in  the  park,  from  capture  or  destruction,  or  to  prevent  their  being 
frightened  or  driven  from  the  park ;  and  he  shall  make  rules  and  regula- 
tions governing  the  taking  of  fish  from  the  streams  or  lakes  in  the  park. 
Possession  within  the  said  park  of  the  dead  bodies,  or  any  part  t^'ireof, 
of  any  wild  bird  or  animal  shall  be  prima  facie  evidence  that  tiie  person  or 
persons  having  the  same  are  guilty  of  violating  this  Act.  Any  person  or 
persons,  or  stage  or  express  company  or  railway  company,  receiving  for 
transportation  any  of  the  said  animals,  birds>  or  fish  so  killed,  taken,  or 
caught  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  for 
every  such  offense  not  exceeding  three  hundred  dollars.  Any  person  found 
guilty  of  violating  any  of  the  provisions  of  this  Act  or  any  rule  or  regula- 
tion that  may  be  promulgated  by  the  Secretary  of  the  Interior  with  ref- 
erence to  the  management  and  care  of  the  park,  or  for  the  protection  of 
the  property  therein,  for  the  preservation  from  injury  or  spoliation  of 
tfanber,  mineral  deposits,  natural  curiosities  or  wonderful  objects  within 
said  park,  or  for  the  protection  of  the  animals,  birds  and  fish  in  the  said 
park,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subjected  to.  a 
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fine  of  not  more  than  one  thousand  dollars  or  imprisonment  not  exceeding 
two  years,  or  both,  and  be  adjudged  to  pay  all  costs  of  the  proceedings. 

That  all  guns,  traps,  teams,  horses,  or  means  of  transportation  of  every 
nature  or  description  used  by  any  person  or  persons  within  said  park 
limits  when  engaged  in  killing,  trapping,  ensnaring,  or  capturing  such  wild 
beasts,  birds,  or  wild  animals  shall  be  forfeited  to  the  United  States,  and 
may  be  seized  by  the  ofl&cers  in  said  park  and  held  pending  the  prosecution 
of  any  person  or  persons  arrested  under  charge  of  violating  the  provisions 
of  this  Act,  and  upon  conviction  under  this  Act  of  such  person  or  persons 
using  said  guns,  traps,  teams,  horses,  or  other  means  of  transportation  such 
forfeiture  shall  be  adjudicated  as  a  penalty  in  addition  to  the  other  punish- 
ment provided  in  this  Act.  Such  forfeited  property  shall  be  disposed  of  and 
accounted  for  by  and  under  the  authority  of  the  Secretary  of  the  Interior. 
[28  Stat  L,  73.] 

This  section  was  amended  by  an  Act  of  June  28,  1016.  See  Funph.  Sapp.  No.  8, 
Fed.  Stat.  Ann.  p.  237,  1918  Supp.  Fed.  Stat.  Ann. 

Sec.  5.  [Cbmmissioner  for  park  —  jurisdiction  —  powers  and  duties.] 
That  the  United  States  circuit  court  in  liaid  district  shall  appoint  a  com- 
missioner,  who  shall  reside  in  the  park,  who  shall  have  jurisdiction  to  hear 
and  act  upon  all  complaints  made,  of  any  and  all  violations  of  the  law,  or 
of  the  rules  and  regulations  made  by  the  Secretary  of  the  Interior  for  the 
government  of  the  park,  and  for  the  protection  of  the  animals,  birds,  and 
fish  and  objects  of  interest  therein,  and  for  other  purposes  authorized  by 
this  Act.  Such  commissioner  shall  have  power,  upon  sworn  information, 
to  issue  process  in  the  name  of  the  United  States  for  the  arrest  of  any  per- 
son charged  with  the  commission  of  any  misdemeanor,  or  charged  with 
the  violation  of  the  rules  and  regulations,  or  with  the  violation  of  any 
provision  of  this  Act  prescribed  for  the  government  of  said  park,  and  for 
the  protection  of  the  animals,  birds,  and  fish  in  the  said  park,  and  to  try 
the  person  so  charged,  and,  if  found  guilty,  to  impose  the  punishment 
and  adjudge  the  forfeiture  prescribed.  In  all  cases  of  conviction  an  appeal 
shall  lie  from  the  judgment  of  said  conunissioner  to  the  United  States 
district  court  for  the  district  of  Wyoming,  said  appeal  to  be  governed 
by  the  laws  of  the  State  of  Wyoming  providing  for  appeals  in  cases  of 
misdemeanor  from  justices  of  the  peace  to  the  district  court  of  said  State; 
but  the  United  States  circuit  court  in  said  district  may  prescribe  rules  of 
procedure  and  practice  for  said  commissioner  in  the  trial  of  cases  and 
for  appeal  to  said  United  States  district  court.  Said  commissioner  shall 
also  have  power  to  issue  process  as  hereinbefore  provided  for  the  arrest 
of  any  person  charged  with  the  commission  of  any  felony  within  the  park, 
and  to.sunmiarily  hear  the  evidence  introduced,  and,  if  he  shall  determine 
that  probable  cause  is  shown  for  holding  the  person  so  charged  for  trial, 
shall  cause  such  person  to  be  safely  conveyed  to  a  secure  place  for  confine- 
ment, within  the  jurisdiction  of  the  United  States  district  court  in  said 
State  of  Wyoming,  and  shall  certify  a  transcript  of  the  record  of  his  pro- 
ceedings and  the  testimony  in  the  case  to  the  said  court,  which  court  shall 
have  jurisdiction  of  the  case :  Provided,  That  the  said  commissioner  shall 
grant  bail  in  all  cases  bailable  under  the  Iblws  of  the  United  States  or  of 
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said  State.  All  process  issued  by  the  eonunissioner  shall  be  directed  to  the 
marshal  of  the  United  States  for  the  district  of  Wyoming;  but  nothing 
herein  contained  shall  be  construed  as  preventing  the  arrest  by  any  officer 
of  the  Government  or  employee  of  the  United  States  in  the  park  without 
process  of  any  person  taken  in  the  act  of  violating  the  law  or  any  regula- 
tion of  the  Secretary  of  the  Interior :  Provided,  That  the  said  commissioner 
shall  only  exercise  such  authority  and  powers  as  are  conferred  by  this  Act. 
[28  Stat  L,  74.] 

By  the  Judicial  Code,  ||  289-291,  the  circuit  courts  were  abcdished  aiid  their  powers 
and  duties  conferred  on  the  district  courts.     See  Judiciaby,  vol.  6,  p.  1082. 

Sec.  6.  [Deputy  marshals  —  court.]  That  the  marshal  of  the  United 
States  for  the  district  of  Wyoming  may  appoint  one  or  more  deputy  mar- 
shals for  said  park,  who  shall  reside  in  said  park.    [28  Stat.  L.  75,] 

As  originally  enacted,  this  section  contained  a  further  provision  as  follows:  "and 
the  said  United  States  district  and  circuit  courts  shall  hold  one  session  of  said 
courts  anifually  at  the  town  of  Sheridan  in  the  State  of  Wyoming,  and  may  also  hold 
oUier  sessions  at  any  other  place  in  said  State  of  Wyoming  or  in  said  National  Park 
at  such  dates  as  the  said  courts  may  order."  •  This  was  superseded  by  Judicial  Code, 
S  115.     See  Jvdioiasy,  vol.  5,  p.  598. 

Sbg.  7.  [Pay  of  Gommissioner,  manihal>  attorney,  and  assistants.]  That 
the  commissioner  provided  for  in  this  Act  shall,  in  addition  to  the  fees 
allowed  by  law  to  commissioners  of  the  circuit  courts  of  the  United  States, 
be  paid  an  annual  salary  of  one  thousand  dollars,  payable  quarterly,  and 
the  marshal  of  the  United  States  and  his  deputies,  and  the  attorney  of  the 
United  States  and  his  assistants  in  said  district,  shall  be  paid  the  same 
compensation  and  fees  as  are  now  provided  by  law  for  like  services  in  said 
district.     [28  Stat.  L.  75,] 

By  the  Act  of  May  28,  1896,  ch.  252,  §  19,  given  in  Judicial  Ofpicebs,  vol.  4,  p.  631, 
the  <^ce  of  circuit  court  commissioner  was  abolished,  and  the  powers  and  duties 
thereof  imposed  on  United  States  commissioners  to  be  appointed  under  said  section, 
and  by  section  21  of  said  Act,  given  in  Judicial  Officexis,  vol.  4,  p.  743,  the  fees  of 
United  States  commissioners  were  fixed.  However,  said  section  21  was  not  to  be 
construed  to  prevent  the  commissioner  of  the  Yellowstone  Park  from  receiving  a 
salary  by  the  Act  of  April  17,  1900,  ch.  192,  $  1,  infra,  p.  1004,  which  also  superseded 
so  much  of  the  text  as  fixed  the  salary  at  $1,000. 

Sec.  8.  [Costs  and  expenses,  how  paid.]  That  all  costs  and  expenses 
arising  in  cases  under  this  Act,  and  properly  chargeable  to  the  United 
States,  shall  be  certified,  approved,  and  paid  as  like  costs  and  expenses  in 
th^  courts  of  the  United  States  are  certified,  approved,  and  paid  under  the 
laws  of  the  United  States.     [28  Stat.  L.  75. \ 

Sec.  9.  [Jail  and  commissioner's  ofBice.]  That  the  Secretary  of  the 
Interior  shall  cause  to  be  erected  in  the  park  a  suitable  building  to  be  used 
as  a  jail,  and  also  having  in  said  building  an  office  for  the  use  of  the  com- 
missioner, the  cost  of  such  building  not  to  exceed  five  thoi^sand  dollars,  to 
be  paid  out  of  any  moneys  in  the  Treasury  not  Otherwise  appropriated 
upon  the  certificate  of  the  Secretary  as  a  voucher  therefor.    [28  Stat.  L.  75.] 
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Sec.  10.  [Exifltmg  laws  not  repealed.]  That  this  Act  shall  not  be  con- 
strued to  repeal  existing  laws  conferring  upon  the  Secretary  of  the  Interior 
and  the  Secretary  of  War  certain  powers  with  reference  to  the  protection, 
improvement,  and  control  of  the  said  Yellowstone  National  Park.  [28  Stat 
L,  75.] 


An  act  concerning  leases  in  the  Yellowstone  National  Park. 

[Act  of  Aug.  3,  1894,  ch.  198,  28  Stat  L.  222,] 

[Lease  of  land  in  Yellowstone  National  Park.]  That  the  Secretary  of 
the  Interior  is  hereby  authorized  and  empowered  to  lease  to  any  person, 
corporation,  or  company,  for  a  period  not  exceeding  ten  years,  at  such 
annual  rental  as  the  Secretary  of  the  Interior  may  determine,  parcels  of 
land  in  the  Yellowstone  National  Park,  of  not  more  than  ten  acre^  in  extent 
for  each  tract  and  not  in  excess  of  twenty  acres  in  all  to  any  one  person, 
corporation,  or  company  on  which  may  be  erected  hotels  and  necessary  out- 
buildings: Provided,  That  such  lease  or  leases  shall  not  include  any  of 
the  geysers  or  other  objects  of  curiosity  or  interest  in  said  park,  or  exclude 
the  public  from  free  and  convenient  approach  thereto  or  include  any 
ground  within  one-eighth  of  a  mile  of  any  of  the  geysers  or  the  Yellow- 
stone Palls,  the  Grand  Canyon,  or  the  Yellowstone  River,  Mammoth  Hot 
Springs,  or  any  object  of  curiosity  in  the  park:  And  provided  further. 
That  such  leases  shall  not  convey,  either  expressly  or  by  implication,  any 
exclusive  privilege  within  the  park  except  upon  the  premises  held  there- 
under and  for  the  time  therein  granted.  Every  lease  hereafter  made  for 
any  property  in  said  park  shall  require  the  lessee  to  observe  and  obey  each 
and  every  provision  in  any  Act  of  Congress,  and  every  rule,  order,  or  regu- 
lation made,  or  which  may  hereafter  be  made  and  published  by  the  Secre- 
tary of  the  Interior  concerning  the  use,  care,  management,  or  government 
of  the  park,  or  any  object  or  property  therein,  under  penalty  of  forfeiture 
of  such  lease,  and  every  such  lease  shall  be  subject  to  the  right  of  revoca- 
tion and  forfeiture,  which  shall  therein  be  reserved  by  the  Secretary  of 
the  Interior:  And  provided  further,  That  persons  or  corporations  now 
holding  leases  of  ground  in  the  park  may,  upon  the  surrender  thereof,  be 
granted  new  leases  hereunder,  and  upon  the  terms  and  stipulations  con- 
tained in  their  present  leases,  with  such  modifications,  restrictions,  and 
reservations  as  the  Secretary  of  the  Interior  may  prescribe. 

This  act,  however,  is  not  to  be  construed  as  mandatory  upon  the  Secre- 
tary of  the  Interior,  but  the  authority  herein  given  is  to  be  exercised  in  his 
sound  discretion. 

That  so  much  of  that  portion  of  the  Act  of  March  third,  eighteen  hundred 
and  eighty-three,  relating  to  the  Yellowstone  Park,  as  conflicts  with  this 
Act  be,  and  the  same  is  hereby,  repealed.     [28  Stat.  L.  222.] 

The  provision  from  the  Act  of  March  3,  1883,  ch.  143,  referred  to  in  the  last 
paragraph  above,  is  given  supra,  p.  996. 

See  also  the  two  foUowing  paragraphs  of  the  text. 
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An  Act  To  amend  an  Act  approved  Attgrust  third,  eighteen  hundred  and 
ninetjr-foor,  entitled  "An  Act  concerning  leases  in  the  Yellowstone 
National  Park."  • 

[Act  of  June  4,  1906,  cfc.  2570,  34  8tai.  L.  207.] 

[Lease  of  lands  for  hotels,  etc. —  mortgages — rights  of  Oovemment.] 
That  the  Secretary  of  the  Interior  is  hereby  authorized  and  empowered 
to  lease  for  a  period- not  exceeding  ten  years,  at  an  annual  rental  to  be  deter- 
mined by  him,  to  aay  person,  corporation,  or  company  he  may  authorize 
to  transact  business  in  the  Yellowstone  National  Park  separate  tracts  of 
land,  not  exceeding  twenty  acres  each,  at  such-  places  not  to  exceed  ten  in 
number  to  any  one  person,  corporation,  or  company,  in  said  park  as  the 
comfort  and  convenience  of  visitors  may  require,  for  the  construction  and 
maintenance  of  substantial  hotel  buildings  and  buildings  for  the  protection 
of  stage,  stock,  and  equipment. 

Any  person,  corporation,  or  company  holding  a  lease  within  said  park 
for  the  purposes  above  described  is  hereby  authorized,  with  the  approval 
of  the  Secretary  of  the  Interior,  to  execute  mortgages  upon  his  or  its  rights, 
properties,  and  franchises,  including  his  or  its  contract  or  contracts  with 
the  Secretary  of  the  Interior,  and  such  mortgages,  together  with  the 
approval  of  said  Secretary  of  the  Interior,  may  be  filed  for  record  in  the 
office  of  the  Secretary  of  the  Interior,  and  when  so  recorded  shall  have  all 
the  effect  of  a  public  record. 

Any  mortgage,  lien,  or  incumbrance-  created  under  the  provisions  hereof 
shall  be  subject  to  the  rights  of  the  Government  to  compel  the  enforcement 
of  the  terms  of  the  lease  or  contract  of  the  mortgagor,  and  any  purchaser 
under  a  foreclosure  of  such  incumbrance  shall  take  subject  to  all  the  con- 
ditions assumed  by  the  original  lessee  or  contractor. 

All  provisions  of  existing  law  in  relation  to  said  park  not  in  conflict  here- 
with are  hereby  continued  in  full  force  and  effect,    [34  Stat.  L.  207.] 

The  Act  of  Aug.  3,  1894,  ch.  198,  mentioned  in  the  title  of  this  Act,  is  given  on  the 
preceding  page.    See  aUo  the  next  f  oUowing  Act. 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  amend  an  Act  approved 
August  third,  eighteen  hundred  and  ninety-four,  entitled  'An  Act 
concerning  leases  in  the  Yellowstone  National  Park/  "  approved 
June  fourth,  nineteen  hundred  and  six. 

[Act  of  March  2, 1907,  ch.  2518, 34  Stat.  L.  1219.] 

[Leases  of  lands  for  hotel  purposes,  etc. —  period  extended.]  That  the 
Act  entitled  '*An  Act  to  amend  an  Act  approved  August  third,  eighteen 
hundred  and  ninety-four,  entitled  *An  Act  concerning  leases  in  the  Yellow- 
stone National  Park/  "  approved  June  fourth,  nineteen  hundred  and  six, 
be,  and  the  same  is  herehy,  so  amended  that  the  Secretary  of  the  Interior 
shall  he  authorized  and  empowered  to  lease,  according  to  the  other  terms 
of  said  amended  Act,  for  a  period  not  exceeding  twenty  years.  [34  Stat. 
L.  1219,] 

Ihe  Act  of  June  4,  1906,  ch.  2570,  mentioned  in  the  title  of  this  Act,  is  given  above. 
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Joint  Resolution  Accepting  the  recession  hy  the  State  of  Oalif ornift  of 
the  Yosemite  Valley  grant  and  the  Blariposa  Big  Tree  Grove,  and 
including  the  same,  together  with  fractional  sections  Ave  and  six, 
township  five  south,  range  twenty-two  east,  Mount  Diablo  meridian, 
California,  within  the  metes  and  bounds  of  the  Yosemite  National 
Park,  and  changing  the  boundaries  thereof. 

[Res.  of  June  11,  1906,  No.  27,  34  Siat  L.-  831.] 

[Sec.  1.]  [Yosemite  Valley  and  Mariposa  Big  Tree  Grove  —  Yosemite 
National  Park — boundaries  changed  —  privileges  —  rights  of  way  for 
railroads.]  That  the  recession  and  rcgranting  unto  the  United  States  by 
the  State  of  California  of  the  cleft  or  gorge  in  the  granite  peak  of  the 
Sierra  Nevada  Mountains,  situated  in  the  county  of  Mariposa,  State  of 
California,  and  the  headwaters  of  the  Merced  River,  and  known  as  the 
Yosemite  Valley,  with  its  branches  or  spu]^s,  granted  unto  the  State  of 
California  in  trust  for  public  use,  resort,  and  recreation  by  the  Act  of 
Congress  entitled  **  An  Act  authorizing  a  grant  to  the  State  of  California 
of  the  Yosemite  Valley  and  of  the  land  embracing  the  Mariposa  Big  Tree 
Grove,"  approved  June  thirtieth,  eighteen  hundred  and  sixty-four  (Thir- 
teenth Statutes,  page  three  hundred  and  twenty-five),  as  well  as  the  tracts 
embracing  what  is  known  as  the  **  Mariposa  Big  Tree  Grove,"  likewise 
granted  unto  the  State  of  California  by  the  aforesaid  Act  of  Congress, 
is  hereby  ratified  and  accepted,  and  the  tracts  of  land  emhracing  the 
Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove,  as  described  in  the 
Act  of  Congress  approved  June  thirtieth,  eighteen  hundred  and  sixty-four, 
together  with  that  part  of  fractional  sections  five  and  six,  township  five 
south,  range  twenty-two  east,  Mount  Diablo  meridian,  California,  lying 
south  of  the  South  Pork  of  Merced  River  and  almost  wholly  between  the 
Mariposa  Big  Tree  Grove  and  the  present  south  boundary  of  the  Yosemite 
National  Park,  be,  and  the  same  are  hereby,  reserved  and  withdrawn  from 
settlement,  occupanoy,  or  sale  linder  the  laws  of  the  United  States  and  set 
apart  as  reserved  forest  lands,  subject  to  all  the  limitations,  conditions,  and- 
provisions  of  the  Act  of  Congress  approved  October  first,  eighteen  hundred 
and  ninety,  entitled  **  An  Act  to  set  apart  certain  tracts  of  land  in  the  State 
of  California  as  forest  reservations,  * '  as  well  as  the  limitations,  conditions, 
and  provisions  of  the  Act  of  Congress  approved  February  seventh,  nineteen 
hundred  and  five,  entitled  "An  Act  to  exclude  from  the  Yosemite  National 
Park,  California,  certain  lands  therein  described,  and  to  attach  and  include 
the  said  lands  in  the  Sierra  Forest  Reserve,"  and  shall  hereafter  form  a 
part  of  the  Yosemite  National  Park. 

The  south  and  west  boundary  lines  of  the  Yosemite  National  Park  are 
hereby  changed  as  follows:  Beginning  at  the  point  on  the  line  between 
sections  thirty-five  and  thirty-six,  township  four  south,  range  twenty-one 
east,  where  same  intersects  the  middle  of  the  channel  of  the  South  Pork  of 
the  Merced  River ;  thence  north  on  section  line  to  the  southwest  comer  of 
section  twenty-five ;  thence  west  on  section  lines  to  the  southwest  comer  of 
section  twenty-eight ;  thence  north  on  section  line  to  the  northwest  comer  of 
section  twenty-eight;  thence  west  on  section  line  to  the  quarter-section  cor- 
ner between  sections  twenty  and  twenty-nine;  thence  north  through  the 
middle  of  section  twenty  to  the  center  thereof;  thence  east  through  the 
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middle  of  section  twenty  to  the  quarter-section  corner  between  sections 
twenty  and  twenty-one;  thence  north  on  section  line  to  the  quarter-section 
comer  between  sections  sixteen  and  seventeen ;  thence  west  through  middle 
of  section  seventeen  to  the  center  thereof ;  thence  north  through  the  middle 
of  sections  seventeen,  eight,  and  five  to  the  quarter-section  corner  of  north 
boundary  of  section  five  on  township  boundary,  all  in  township  four  south, 
range  twenty-one  east;  thence  north  through  the  middle  of  section  thirty- 
two,  township  three  south,  range  twenty-one  east,  to  the  center  thereof; 
thence  west  through  the  middle  of  section  thirty-two,  said  township,  and 
section  thirty-six,  township  three  south,  range  twenty  east,  to  the  quarter- 
section  comer  between  sections  thirty-five  and  thirty-six;  thence  north  on 
section  line  to  the  quarter-section  comer  between  sections  twenty-five  and 
twenty-six;  thence  east  through  the  middle  of  section  twenty-five  to  the 
center  thereof ;  thence  north  through  the  middle  of  sections  twenty-five  and 
twenty-four  to  the  center  of  section  twenty-four ;  thence  west  through  the 
middle  of  sections  twenty-four,  twenty-three,  and  twenty-two  to  the  quarter- 
section  comer  between  sections  twenty-one  and  twenty-two,  township  three 
south,  range  twenty  east,  on  the  present  western  boundary  of  the  Yosemite 
National  Park.  And  all  that  portion  of  the  Yosemite  National  Park  lying 
between  the  boundary  line  last  above  mentioned  and  the  present  boundary 
line  of  said  national  park  is  excluded  from  said  park ;  and  the  said  lands  so 
excluded,  and  all  thereof,  are  added  to  and  made  a  part  of  the  Sierra  Forest 
Reserve,  and  shall  hereafter  form  a  part  of  said  Sierra  Forest  Reserve,  and 
shall  be  subject  to  all  of  the  Acts  of  Congress  with  relation  thereto :  Pro- 
vided,  That  the  Secretary  of  the  Interior  may  require  the  payment  of  such 
price  as  he  may  deem  proper  for  privileges  on  the  land  herein  segregated 
from  the  Yosemite  National  Park  and  made  a  part  of  the  Sierra  Forest 
Reserve  accorded  under  the  Act  approved  February  fifteenth,  nineteen  hun- 
dred and  one,  relating  to  rights  of  way  over  certain  parks,  reservations, 
and  other  lands,  and  other  Acts  concerning  rights  of  way  over  public  lands : 
And  provided  further.  That  in  the  grant  of  any  right  of  way  for  railway 
purposes  across  the  lands  placed  under  this  measure  within  the  Sierra  For- 
est Reserve  it  shall  be  stipulated  that  no  logs  or  timber  shall  be  hauled  over 
the  same  without  the  consent  of  the  Secretary  of  the  Interior,  and  under 
regulations  to  be  promulgated  by  him.     [34  Stat.  L.  831,] 

The  Act  of  Oct.  1,  1890,  ch.  1263,  mentioned  in  the  text,  is  given  in  Timbeb  LAinw 

AND  FOBEST  RESEBVBS. 

The  Act  of  B'eb.  7,  1905,  ch.  647,  mentioned  in  the  text,  is  given  in/ra,  p.  1006. 
The  Act  of  Feb.  16,  1901,  ch.  372,  mentioned  in  the  text,  is  given  in  Fublic  lULsme, 
ante,  p.  811. 

Authority  of  Secretary  of  Interior  or  the  park  held  in  private  ownership  may 

raperintendent. —  Neither    the    Secretary  be  put.     Curtin  v.  Benson,    (1911)    222 

of  the  Interior  nor  the  superintendent  of  U.  S.  78,  32  S.  Ct:  31,  56.11.  S.   (L.  ed.) 

the    Yosemite    National    Park    has    the  102. 
power  to  limit  the  uses  to  which  lands  in 

Ssc.  2.  [Patented  lands.]  That  non6  of  the  lands  patented  and  in  pri- 
vate ownership  in  the  area  hereby  included  in  the  Sierra  Forest  Reserve 
shall  have  the  privileges  of  the  lieu-land  scrip  provisions  of  the  land  laws, 
but  otherwise  to  be  in  all  respects  under  the  laws  and  regulations  affecting 
the  forest  reserves,  and  immediately  upon  the  passage  of  this  Act  all  laws, 
iniles,  and  regulations  affecting  forest  reservations,  including  the  right  to 
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change  the  boundaries  thereof  by  Executive  proclamation,  shall  take  efifcc*. 
and  be  in  force  within  the  limits  of  the  territory  excluded  by  this  Act  from 
the  Yosemite  National  Park,  except  as  herein  otherwise  provided.  [34  Stat. 
L.  832.] 

Sec.  3.  [Revenues  —  disposition.]  That  all  revenues  derived  from 
privileges  in  the  park  authorized  under  the  Act  of  October  first,  eighteen 
hundred  and  ninety,  the  Act  of  February  seventh,  nineteen  hundred  and 
five,  as  well  as  under  this  measure,  or  from  privileges  accorded  on  the  lands 
herein  segregated  from  said  park  and  included  within  the  Sierra  Forest 
Eeserve,  shall  be  paid  into  the  Treasury  of  the  United  States,  to  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior  in  the  management, 
protection,  and  improvement  of  the  Yosemite  National  Park.  [34  Stat.  L. 
832.] 

For  reference  to  the  Acts  mentioned  in  this  section  see  the  notes  to  seetion  1  of 
t>is  Resolution,  8upra,  p.  1003, 


[Sec.  1.]  [Boad  extensions  and  improvements.]  Improvement  of  the 
Yellowstone  National  Park :  •  •  •  That  road  extensions  and  improve- 
ments shall  hereafter  be  made  in  said  park  under  and  in  harmony  with  a 
general  plan  of  roads  and  improvements  to  be  approved  by  the  Chief  of 
Engineers  of  the  Army.    [31  Stat  L.  625.] 

This  is  from  the  Sundry  dvil  Appropriation  Act  of  June  6,  1900,  ch.  794. 


[Sec.  1.]  [Use  of  electricity  by  private  parties.]  •  •  •  Private 
parties  or  companies  doing  business  in  the  Yellowstone  National  Park  under 
authority  from  the  Government  may  be  permitted,  in  the  discretion  of  the 
Secretary  of  War,  to  use  electricity  furnished  by  the  electric  lighting  and 
power  plant  of  Fort  Yellowstone  and  Mammoth  Hot  Springs  at  actual  cost 
to  the  Government  for  operation;  maintenance,  and  depreciation  of  the 
plant  and  ten  per  centum  additional,  under  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  War.    [32  Stai.  L.  1130.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch,  1007. 


[Sec.  1.]  [Salary  of  commissioner.]  •  •  •  Commissioner  Yellow- 
stone Park :  For  salary  of  commissioner  in  Yellowstone  National  Park,  one 
thousand  five  hundred  dollars.  And  the  provisions  of  section  twenty-one  of 
an  Act  making  appropriations  for  the  legislative,  executive,  and  judicial 
expenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth,  eigh- 
teen hundred  and  ninety-seven,  and  for  other  purposes,  approved  May 
twenty-eighth,  eighteen  hundred  and  ninety-six,  shall  not  be  construed  as 
impairing  the  right  of  said  commissioner  to  receive  said  salary  as  herein 
provided.     [31  Stat.  L.  133.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  April  17, 
1900,  ch.  192. 

This  provision  is  repeated  in  the  Appropriation  Acta  from  year  to  year.  The 
provision  for  the  fiscal  year  ending  June  30,  1016,  is  contained  in  the  Act  of  March  4, 
1915,  ch.  141,  fi  1,  38  Stat.  L.  1048. 
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Xn.    YOSEMITE  NATIONAL  PABE 

An  Act  To  exclude  from  the  Tosemite  National  Park,  Oalif omia,  certain 
lands  therein  described,  and  to  attach  and  include  the  said  lands  in 
the  Sierra  Forest  Reserve. 

[Act  of  Feb.  7,  ld05,  ch.  547,  33  Stat.  L.  702.] 

[Sec.  1.]  [Yosemite  National  Park  —  part  of,  attached  to  Sierra  Forest 
Reserve.]  That  the  tracts  of  land  in  the  State  of  California  known  and 
described  as  follows :  Beginning  at  the  point  where  the  middle  of  the  chan- 
nel of  the  South  Fork  of  the  Merced  River  intersects  the  line  between  sec- 
tions three  and  four,  township  four  south,  range  twenty  east,  Mount  Diablo 
base  and  meridian ;  thence  northerly  along  section  lines  through  the  middle 
of  townships  three  and  four  south,  range  twenty  east,  to  the  northwest 
comer  of  section  three,  township  three  south,  range  twenty  east;  thence 
westerly  along  township  line  to  the  southwest  comer  of  section  thirty-three, 
township  two  south,  range  twenty  east ;  thence  northerly  along  section  lines 
to  the  northwest  comer  of  section  twenty-one,  said  township ;  thence 
westerly  along  section  lines  to  the  southwest  comer  of  section  eighteen,  said 
township ;  thence  southerly  along  range  line  to  the  southeast  comer  of  the 
northeast  quarter  of  section  twenty-four,  township  two  south,  range  nine- 
teen east ;  thence  westerly  to  the  southwest  comer  of  the  northeast  quarter 
of  section  twenty-four,  said  township;  thence  southerly  to  the  southeast 
comer  of  the  southwest  quarter  of  section  twenty-four,  said  township; 
thence  westerly  along  section  lines  to  the  southwest  comer  of  section 
twenty-three,  said  township;  thenee  northerly  along  section  lines  to  the 
northwest  comer  of  the  southwest  quarter  of  section  fourteen,  said  town- 
ship; thence  easterly  to  the  northeast  comer  of  the  southeast  quarter  of 
section  fourteen,  said  township ;  thence  northerly  along  section  line  to  the 
northwest  comer  of  section  thirteen,  said  township;  thence  easterly  along 
section  line  to  the  northeast  comer  of  section  thirteen,  said  township ;  thence 
northerly  along  range  line  to  the  northwest  corner  of  the  southwest  quarter 
of  section  seven,  township  two  south,  range  twenty  east ;  thence  easterly  to 
the  northeast  comer  of  the  southeast  quarter  of  section  seven,  said  town- 
ship ;  thence  southerly  along  section  line  to  the  northwest  comer  of  section 
seventeen,  said  township ;  thence  easterly  along  section  lines  to  the  north- 
east comer  of  section  sixteen,  said  township ;  thence  northerly  along  section 
lines  to  the  northwest  comer  of  section  three,  said  township ;  thence  westerly 
along  township  line  to  the  southwest  comer  of  section  thirty-three,  town- 
ship one  south,  range  twenty  east;  thence  northerly  along  section  lines  to 
the  northwest  comer  of  section  twenty-one,  said  township ;  thence  westerly 
along  section  lines  to  the  southwest  corner  of  section  eighteen,  said  town- 
ship ;.  thence  northerly  along  range  line  to  the  northwest  comer  of  section 
six,  said  township;  thence  westerly  along  Mount  Diablo  base  line  to  the 
southwest  corner  of  section  thirty-four,  township  one  north,  range  nineteen 
east;  thence  northerly  along  section  lines  through  the  middle  of  townships 
one  and  two  north,  range  nineteen  east,  to  the  point  of  intersection  with  the 
summit  of  the  divide  between  Cherry  Creek  on  the  west  and  Eleanor  and 
Pall  creeks  on  the  east ;  thence  along  the  summit  of  said  divide  in  a  north- 
easterly direction  to  the  summit  of  the  Sierra  Nevada  Mountains;  thenee 
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southeasterly  along  the  summit  of  the  Sierra  Nevada  Mountains  to  the 
divide  between  the  Merced  and  San  Joaquin  rivers;  thence  southwesterly 
along  said  divide  to  the  point  of  intersection  with  the  south  boundary  of 
township  four  south,  range  twenty-three  east,  Mount  Diablo  base  and  meri- 
dian ;  thence  westerly  along  township  line*  to  the  point  of  intersection  with 
the  middle  of  the  channel  of  the  South  Fork  of  the  Merced  River;  thence 
westerly  down  the  middle  of  said  river  to  the  place  of  beginning,  are  hereby 
reserved  and  withdrawn  from  settlement,  occupancy,  or  sale  under  the  laws 
of  the  United  States,  and  set  apart  as  reserved  forest  lands,  subject  to  all 
the  provisions  of  the  Act  of  Congress  approved  October  first,  eighteen  hun- 
dred and  ninety,  entitled  **An  Act  to  set  apart  certain  tracts  of  land  in  the 
State  of  X^alif ornia  as  forest  reservations:"  Provided,  That  all  those  tracts 
or  parcels  of  land  described  in  section  one  of  the  said  Act  of  October  first, 
eighteen  hundred  and  ninety,  and  not  included  within  the  metes  and  bounds 
of  the  land  above  described,  be,  and  the  same  are  hereby,  included  in  and 
made  part  of  the  Sierra  Forest  Reserve:  And  provided  further,  That  the 
Secretary  of  the  Interior  may  require  the  payment  of  such  price  as  he  may 
deem  proper  for  privileges  on  the*  land  herein  segregated  from  the  Yosemite 
National  Park  and  made  a  part  of  the  Sierra  Forest  Reserve  accorded  under 
the  Act  approved  February  fifteenth,  nineteen  hundred  and  one,  relating  * 
to  rights  of  way  over  certain  parks,  reservations,  and  other  lands,  and  other 
acts  concerning  rights  of  way  over  public  lands;  and  the  moneys  received 
from  the  privileges  accorded  on  the  lands  herein  segregated  and  included 
in  the  Sierra  Forest  Reserve  shall  be  paid  into  the  Treasury  of  the  United 
States,  to  be  expended,  under  the  direction  of  the  Secretary  of  the  Interior, 
in  the  management,  improvement,  and  protection  of  the  forest  lands  herein 
set  aside  and  reserved,  which  shall  hereafter  be  known  as  the  **  Yosemite 
National  Park. ' '    [33  Stat,  L.  702,  ] 

For  the  Act  of  Oct.  1,  1890,  ch.  1263,  mentioned  in  the  text,  see  TncBEB  Lands  asd 

FOBEST  ReSKBVES. 

For  the  Act  of  Feb.  16,  1901,  ch.  372,  see  Public  Lands. 

Sec.  2.  [Private  lands  in  Sierra  Forest  Reserve,  subject  to  foreet 
reserve  laws,  etc.]  That  none  of  the  lands  patented  and  in  private  owner- 
ship in  the  area  hereby  included  in  the  Sierra  Forest  Reserve  shall  have 
the  privileges  of  the  lieu-land  scrip  provisions  of  the  land  laws,  but  other- 
wise to  be  in  all  respects  under  the  laws  and  regulations  affecting  the  forest 
reserves,  and  immediately  upon  the  passage  of  this  Act  all  laws,  rules,  and 
regulations  affecting  forest  reservations,  including  the  right  to  change  the 
boundaries  thereof  by  Executive  proclamation,  shall  take  effect  and  be  in 
force  within  the  limits  of  the  territory  excluded  by  this  Act  from  the 
Yosemite  National  Park,  except  as  herein  otherwise  provided.  [33  Siat.  L. 
'703.] 

The  lieu-land  scrip  provisionB  mentioned  in  the  text  were  repealed  by  the  Act  ol 
March  3,  1905,  ch.  1495,  33  Stat.  L.  1264. 

Sec.  3.  [Effect.]    That  this  Act  shall  take  effect  and  be  in  force  tjnm 
9,\id  after  its  passage.    [33  Stat,  L.  703.] 
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An  Act  To  authorise  the  Secretary  of  the  Interior  to  secure  for  the  United 
(ttatee  title  to  patented  lands  in  the  Yosemite  National  Park,  and  for 
other  purposes. 

[Act  of  April  9,  1912,  ch.  74,  S7  Stat  L.  80.] 

Seo.  1.  [Exchange  of  lands  and  timber — preservation  of  timber  near 
public  roads.]  That  the  Secretaries  of  the  Departments  of  Interior  and 
Agriculture,  for  the  purpose  of  eliminating  private  holdings  within  the 
Yosemite  National  Park  and  to  preserve  intact  timber  along  and  adjoining 
the  roads  in  the  scenic  portion  of  the  park  on  patented  lands,  are  hereby 
empowered  in  their  discretion  to  obtain  and  accept  for  the  United  States 
a  complete  title  to  any  and  all  patented  lands  within  the  boundaries  of  said 
park  by  the  exchange  of  timber  or  timber  and  lands  within  the  Yosemite 
National  Park  and  the  Sierra  and  Stanislaus  National  Forests  for  such 
lands  and  the  timber  thereon  within  the  park,  necessary  conveyances  of  park 
and  national  forest  timber  or  timber  and  lands  to  be  made  by  said  secre- 
taries, respectively.  That  the  secretaries  of  the  said  departments  may,  and 
are  hereby  authorized  to,  acquire  title  in  fee  by  the  exchange  of  lands  of 
the  United  States  for  patented  l^nds  not  exceeding  six  hundred  and  forty 
acres  in  the  Sierra  and  Stanislaus  National  Forests,  adjacent  and  contig- 
uous to  the  Yosemite  National  Park,  and  when  such  patented  lands  are 
thus  acquired,  said  lands  shall  become  a  part  of  the  Yosemite  National 
Park  and  be  subject  to  all  the  provisions  of  the  Act  of  October  fi;r^,  eighteen 
hundred  and  ninety,  entitled  **An  Act  to  set  apart  certain  tracts  of  land 
in  the  State  of  California  as  forest  reservations.*'  [37  Stat.  L.  80,  as 
amended  by  38  Stat.  L.  345.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  April  16,  1914, 
ch.  58.    As  originally  enacted  it  was  as  follows: 

"  That  the  Secretary  of  the  Interior  for  the  purpose  of  eliminating  private  holdings 
within  the  Yosemite  National  Park  and  the  preservation  intact  of  flie  natural  timber 
along  the  roads  in  the  scenic  portions  of  the  park,  both  on  patented  and  park  lands,  is 
hereby  empowered,  in  his  discretion,  to  obtain  for  the  United  States  the  complete  title 
to  any  or  all  of  the  lands  held  in  private  ownership  within  the  boundaries  of  said  park, 
by  the  exchange  of  decayed  or'  matured  timber,  that  can  be  removed  from  such  parts 
of  the  park  as  will  not  affect  the  scenic  beauty  thereof,  for  lands  of  equal  value  held 
in  private  ownership  therein,  and  also,  in  his  discretion,  to  exchange  for  timber  stand- 
ing near  the  public  roads  on  patented  lands  timber  of  equal  value  on  park  lands  in 
other  parts  of  the  park." 

Sec.  2.  [Determination  of  values  —  payment  for  timber  in  excess  of 
value  of  land  —  lands  added  to  park.]  That  the  value  of  patented  lands 
within  the  park  6ffered  in  exchange,  and  the  value  of  the  timber  on  park 
lands  proposed  to  be  given  in  exchange  for  such  patented  lands,  shall  be 
ascertained  in  such  manner  as  the  Secretary  of  the  Interior  may,  in  his 
discretion,  direct,  and  all  expenses  incident  to  ascertaining  such  values 
shall  be  paid  by  the  owners  of  said  patented  lands,  and  such  owners  shall, 
before  any  exchange  is  effective,  furnish  the  Secretary  of  the  Interior  evi- 
dence satisfactory  to  him  of  title  to  the  patented  lands  offered  in  exchange, 
and  if  the  value  of  the  timber  on  park  lands  exceeds  the  value  of  the  pat- 
ented lands  deeded  to  the  Government  in  the  exchange  such  excess  shall 
be  paid  to  the  Secretary  of  the  Interior  by  the  owners  of  the  patented  lands 
before  any  of  the  timber  is  removed  from  the  park,  and  shall  be  deposited 
and  covered  into  the  Treasury  as  miscellaneous  receipts.    The  same  coarse 
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shall  be  pursued  in  relation  to  exchange  for  timber  standing  near  public 
roads  on  patented  lands  for  timber  to  be  exchanged  on  park  lands:  Pro- 
vided, That  the  lands  conveyed  to  the  Government  under  this  Act  shall 
become  a  part  of  the  Yosemite  National  Park.    [37  Stat  L,  80 J\ 

Seo.  3.  [Begnlatioiis  for  cuttang  and  remoTaL]  That  all  timber  must 
be  cut  and  removed  from  the  park  under  regulations  to  be  prescribed  by 
the  Secretary  of  the  Interior,  and  any  damage  which  may  result  to  the 
roads  or  any  part  of  the  park  in  consequence  of  the  cutting  and  removal 
of  the  timber  from  the  reservation  shall  be  borne  by  the  owners  of  the  pat- 
ented lands,  and  bond  satisfactory  to  the  Secretary  of  the  Interior  most  be 
given  for  the  payment  of  such  damages,  if  any,  as  shall  be  determined  by 
the  Secretary  of  the  Interior.    [37  Stat  L,  81.] 

Sec.  4.  [Sale  of  matured,  etc.,  timber  in  pexk.]  That  the  Secretary  of 
the  Interior  may  also  sell  and  permit  the  removal  of  such  matured  or  dead 
or  down  timber  as  he  may  deem  necessary  or  advisable  for  the  protection 
or  improvement  of  the  park,  and  the  proceeds  derived  therefrom  shall  be 
deposited  and  covered  into  the  Treasury  as  miscellaneous  receipts.  [37 
Stat  L.  81.] 


[Seo.  1.]  [Lease  of  land  for  hotel,  etc.]  e  •  e  rphat  the  Secretary 
of  the  Interior  is  hereby  authorized  and  empowered  to  grant  a  lease  for 
the  construction  and  maintenance  of  a  substantial  hotel  and  buildings  iu 
connection  therewith  in  accordance  with  and  under  the  provisions  of  the 
Act  of  June  fourth,  nineteen  hundred  and  six  (Thirty-fourth  Statutes 
at  Large,  page  two  hundred  and  seven),  relaldng  to  concessions  in  Yellow- 
stone National  Park,  and  the  Act  of  March  second,  nineteen  hundred  and 
seven  (Thirty-fourth  Statutes  at  Large,  page  twelve  hundred  and  nine- 
teen) amendatory  thereof,  and  any  part  of  section  two  of  the  Act  of  Octo- 
ber first,  eighteen  hundred  and  ninety,  concerning  the  Yosemite  National 
Park  in  conflict  herewith  is  hereby  repealed.     [38  Stat.  L.  49.] 

This  is  from  the  Sundry  dvil  Appropriation  Act  of  June  23,  1913,  ch.  3. 

The  Act  of  June  4,  1006,  ch.  2570^  mentioned  in  the  text,  is  given  mipra,  p.  lOOl. 

The  Act  of  March  2,  1907,  ch.  2518,  mentioned  in  the  text,  is  given  supra,  p.  lOOl. 

For  the  Act  of  Oct.  1,  1890,  ch.  1263,  {  2,  in  part  repealed  by  the  text,  see  Tihbb 
Lands  and  Forest  Beserves. 

The  provisions  of  this  section  are  in  eifeet  superseded  by  the  Act  of  July  23,  Wi, 
ch.  206|  given  below. 


An  Art  To  amend  an  Act  approved  October  firsts  eighteen  hundred  and 
EuJiety,  entitled  ''An  Act  to  set  apart  certain  tracts  of  land  in  the 
State  of  California  as  forest  reservations." 

[Act  of  July  23,  1914,  ch.  206,  38  Stat.  L.  554.] 

[Lease  of  lands  for  hotels,  etc.]  That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  empowered  to  grant  leases,  for  periods  of  not  exceed- 
ing twenty  years,  at  annual  rentals,  and  under  terms  and  conditions  to  be 
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determined  by  him,  to  any  person,  e6rporation,  or  company  he  may  authorr 
ize  to  transact  business  in  the  Yosemite  National  Park,  for  separate  tracts 
of  land,  not  exceeding  twenty  acres  each,  at  such  places,  not  to  exceed  ten 
in  number,  to  any  person,  corporation,  or  company  in  said  park,  as  the 
comfort  and  convenience  of  visitors  may  require,  for  the  construction  and 
mauQLtenance  of  substantial  hotel  buildings  and  buildings  for  the  protection 
of  motor  cars,  stages,  stock  and  equipment,  and  so  forth.  Such  leases,  may, 
at  the  option  of  the  Secretary  of  the  Interior,  contain  appropriate  pror 
visions  for  the  appraisement,  at  the  expiration  of  ^he  lease,  of  the  value 
of  such  hotel  and  other  buildings  (or  portions  thereof)  as  may  be  <}on- 
structed  by  the  lessees,  respectively,  and  the  payment  of  the  same  to  the 
lessees  in  case  a  new  lease  be  made  to  persons  other  than  said  lessees,  such 
payments  to  be  made  by  such  new  lessees,  respectively. 

That  any  person  or  corporation  or  company  holding  a  lease  or  leases 
within  said  park  for  the  purposes  above  described  is  hereby  authorize<J,' 
with  the  approval  of  the  Secretary  of  the  Interior,  to  execute  mortgages 
upon  his  or  its  rights  and  properties,  including  his  or  its  contract  or  con- 
tracts with  the  Secretary  of  the  Interior  ^such  mortgages  shall  be  executed 
in  duplicate  and  delivered  to  thq  Secretary  of  the  Interior  for  his  approval, 
and  upon  his  approval  thereof  he  shall  retain  one  of  said  duplicates  and 
file  the  same  for  record  in  his  office. 

Any  mortgage,  lien,  or  encumbrance  created  under  the  provisions  hereof 
shall  be  subject  to  the  rights  of  the  Government  to  compel  the  enforcement 
of  the  terms  of  the  lease  or  contract  of  the  mortgagor,  and  any  purchaser 
under  a  foreclosure  of  such  encumbrance  shall  take  subject  to  all  the  con- 
ditions assumed  by  the  original  lessee  or  contractor. 

All  provisions  of  existing  law  in  relation  to  said  park  not  in  conflict 
herewith  are  hereby  continued  in  full  force  and  effect.     [38  Stat.  L.  554,] 

See  the  preceding  paragraph  of  the  text  and  the  notes  thereto* 


[Sec.  1.]  [Donations  of  land.]  •  •  •  The  Secretary  of  the  Interioi^ 
is  authorized  to  accept  patented  lands  or  rights  of  way  whether  over  pat- 
ented or  other  lands  in  the  Yosemite  National  Park  that  may  be  donated 
for  park  purposes.     [38  Stat.  L.  863.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  eh.  76. 


Xm.  NATIONAL  ZOOLOOIOAL  PARK 

Sec.  2.  [National  Zoological  Park  under  control  of  Smithsonian  Insti- 
tution.] That  the  National  Zooloprical  Park  is  hereby  placed  under  the 
directions  of  the  regents  of  the  Smithsonian  Institution,  who  are  authorized 
to  transfer  to  it  any  living  specimens,  whether  of  animals  or  plants,  now 
or  hereafter  in  their  charge,  to  accept  gifts  for  the  park  at  their  discre- 
tion, in  the  name  of  the  United  States,  to  make  exchanges  of  specimens, 
8  F.  S.  A.— 33 
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and  to  administer  the  said  Zoological  Park  for  the  advancement  of  science 
and  the  instruction  and  recreation  of  the  people.    [26  Stat.  L.  78.] 

This  and  the  foHowing  section  3  of  the  text  are  from  an  Act  of  April  30,  1890,  ch. 
173,  entitled  "An  act  for  the  organization,  improvement,  and  maintenance  of  the 
National  Zoological  Park." 

Section  1  of  this  Act  made  an  appropriation,  one-half  out  of  the  national  treasury, 
and  the  other  half  "  out  of  the  revenues  of  the  District  of  Columbia,  for  the  organiza- 
tion, improvement,  and  maintenance  of  the  National  Zoological  Park,  to  be  expended 
under  the  direction  of  the  regents  of  the  Smithsonian  Institution,  and  to  be  drawn 
on  their  requisition  and  disbursed  by  the  disbursing  officer  for  said  institution." 

The  National  Zoological  Park  in  the  District  of  Columbia  was  established  pursuant 
to  the  provisions  of  the  District  of  Coliuibia  Appropriation  Act  of  March  2,  1889, 
ch.  370,  I  4,  25  Stat.  L.  808. 

Duty    of    superintendent  —  Liability.—  animals  is  his  lawful  du^  and  obligation, 

It  is  the  duty  of  the  superintendent  of  and  the  law  will  not  hold  him  responsible 

the   ao5iogical  park   to  receive  any  ani-  for  an  injurv  inflicted  by  an  animal,  ex- 

mals  that  the  regents  of  the  Smithsonian  cept  where  the  injury  has  been  occssioned 

Institution  may  direct   to  be  placed  in  through  his  own  negligence.    Jackson  r. 

said  park;  therefore  the  keeping  of  the  Baker,  (1904)  24  App.  Cas.  (D.  C.)  100. 

Sec.  3.  [Heads  of  executiye  departments  to  render  aid.]  That  the  heads 
of  executive  departments  of  the  Government  are  hereby  authorized  and 
directed  to  cause  to  be  rendered  all  n^essary  and  practicable  aid  to  the 
said  regents  in  the  acquisition  of  collections  for  the  Zoological  Park.  [26 
Stat.  L.  78.] 

See  the  notes  to  the  preceding  section  2  of  this  Act. 


[Beport  of  expenses  of  National  Zoological  Park.]  •  •  •  Hereafter 
a  report  in  detail  of  the  expenses  on  account  of  the  National  Zoological  Park 
shall  be  made  to  Congress  at  the  beginning  of  each  regular  session.  [28 
Stat.  L.  384.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1804,  ch.  301.  The 
same  provision,  omitting  the  word  '^hereafter,"  appeared  in  the  two  similar  precedinjr 
Appropriation  Acta. 


[Sec.  1.]  [Plans,  etc.,  for  buildings  and  bridges.]  •  •  •  Hereafter 
all  plans  and  specifications  for  the  construction  of  buildings  in  the  National 
Zoological  Park  shall  be  prepared  under  the  supervision  of  the  municipal 
architect  of  the  District  of  Columbia,  and  all  plans  and  specifications  for 
bridges  in  said  park  shall  be  prepared  under  the'supervision  of  the  engineer 
of  bridges  of  the  District  of  Columbia.    [37  Stat.  L.  437.] 

This  i«  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24^  1912,  ek.  356i 
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ZIV.  NATIONAL  HIIJTABY   FABKS 

■ 

An  Act  Anthorizinff  the  Secretary  of  War  to  make  certain  uses  of  national 

military  parks 

[Act  of  May  15,  1896,  ch.  182,  29  Stat  L.  120.] 

[Seo.  1.]  [Use  of  military  parks  —  regulations.]  That  in  order  to 
obtain  practical  benefits  of  great  value  to  the  country  from  the  establish- 
ment of  national  military  parks,  said  parks  and  their  approaches  are  hereby 
declared  to  be  national  fields  for  military  maneuvers  for  the  Regular  Army 
of  liie  United  States  and  the  National  Guard  or  Militia  of  the  States: 
Provided,  That  the  said  parks  shall  be  opened  for  such  purposes  only  in 
the  discretion  of  the  Secretary  of  War,  and  under  such  regulations  as  he 
may  prescribe.    [29  Stat.  L.  120.] 

Various  national  military  parks  have  been  established  as  follows: 

Chickamauga  and  Chattanooga  National  Military  Park,  by  the  Act  of  Aug.  19,  1890, 
eh.  806,  26  Stat.  L.  333. 

Gettysburg  N«tional  MiUtary  Park,  by  the  Act  of  Feb.  11,  1896,  ch.  80,  26  Stat.  L. 
661. 

Shiloh  National  Military  Park,  by  the  Act  of  Dec.  27,  1894,  ch.  12,  28  Stat.  L. 
597. 

Vicksburg  National  Military  Park,  by  the  Act  of  Feb.  21,  1899,  ch.  176,  30  Stat.  L. 
841. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1916,  ch.  76,  §  1,  38  Stat.  L.  843, 
contained  the  following  provision: 

*'  For  pay  of  superintendent  of  Antietam  battle  field,  said  superintendent  to  perform 
his  duties  under  the  direction  of  the  Quartermaster  Corps  and  to  be  selected  and 
appointed  by  the  Secretary  of  War,  at  his  discretion,  the  person  selected  and 
appointed  to  this  position  to  be  an  honorably  discharged  Union  soldier,  $1,500." 

Similar  provisions  have  appeared  in  like  Appropriation  Acts  for  preceding  years. 

Sbo.  2.  [Anntial  interaction  camps — regulations  —  tnstrnctors.]  That 
the  Secretary  of  War  is  hereby  authorized,  within  the  limits  of  appropria- 
tions which  may  from  time  to  time  be  available  for  such  purpose,  to 
assemble,  at  his  discretion,  in  camp  at  such  season  of  the  year  and  for  such 
period  as  he  may  designate,  at  such  field  of  military  maneuvers,  such  por- 
tions of  the  military  forces  of  the  United  States  as  he  may  think  best,  to 
receive  military  instruction  there.  The  Secretary  of  War  is  further  author- 
ized to  make  and  publish  regulations  governing  the  assembling  of  the 
National  Guard  or  Militia  of  the  several  States  upon  the  maneuvering 
grounds,  and  he  may  detail  instructors  from  the  Regular  Army  for  such 
forces  during  their  exercises.     [29  Stat.  L.  121.] 


An  Act  To  prevent  trespassing  npon  and  providing  for  the  protection  of 

national  military  parks. 

[Act  of  March  3,  1897,  ch.  372,  29  Stat,  L.  621.] 

[Sec.  1.]  [Injuring  monuments,  trees,  etc.,  on  national  military  parks 
—  penalty.]  That  every  person  who  willfully  destroys,  mutilates,  defaces, 
injures,  or  removes  any  monument,  statue,  marker,  guidepost  or  other 
structure,  or  who  willfully  destroys,  cuts,  breaks,  injures  or  removes  any 
tree,  shrub,  or  plant  within  the  limits  of  any  national  parks  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  ten  dollars 
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nor  more  than  one  thousand  dollars  for  each  monument,  statue,  marker, 
guidepost,  or  other  structure,  tree,  shruh,  or  plant  destroyed,  defaced, 
injured,  cut,  or  removed,  or  by  imprisonment  for  not  less  than  fifteen  days 
and  not  more  than  one  year,  or  by  both  fine  and  imprisonment.  [29  Stai, 
L,  621,] 

Sec.  2.  [Hunting,  etc.,  forbidden  —  penalty.]  That  every  person  who 
shall  trespass  upon  any  national  parks  for  the  purpose  of  hunting  or  shoot- 
ing, or  who  shall  hunt  any  kind  of  game  thereon  with  gun  or  dog,  or  shall 
set  trap  or  net  or  other  device  whatsoever  thereon  for  the  purpose  of  hunt- 
ing or  catching  game  of  any  kind,  shall  be  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment 
for  not  less  than  five  days  or  more  than  thirty  days,  or  by  both  fine  and 
imprisonment.     [29  Stat.  L.  621.] 

Sec.  3.  [Arrests  for  violation  of  law  —  jurisdiction.]  That  the  super- 
intendent or  any  guardian  of  such  park  is  authorized  to  arrest  forthwith 
any  person  engaged  or  who  may  have  been  engaged  in  committing  any  mis- 
demeanor named  in  this  Act,  and  shall  bring  such  person  before  any  United 
States  commissioner  or  judge  of  any  district  or  circuit  court  of  the  United 
States  within  either  of  the  districts  within  which  the  park  is  situated,  and 
in  the  district  within  which  the  misdemeanor  has  been  committed,  for  the 
purpose  of  holding  him  to  answer  for  such  misdemeanor,  and  then  and  there 
shall  make  complaint  in  due  form.    [29  Stat.  L.  621.] 

'  Sec.  4.  [Lessee  or  vendor  of  lands  refusing  to  give  possession  to  United 
States.]  That  any  person  to  whom  land  lying  within  any  national  parks 
may  have  been  leased,  who  refuses  to  give  up  possession  of  the  same  to  the 
United  States  after  the  termination  of  said  lease,  and  after  possession 
has  been  demanded  for  the  United  States  by  any  park  commissioner  or  the 
park  superintendent,  or  any  person  retaining  possession  of  land  lying 
within  the  boundary  of  said  park  which  he  or  she  may  have  sold  to  the 
United  States  for  park  purposes  and  have  received  payment  therefor,  after 
possession  of  the  same  has  been  demanded  for  the  United  States  by  any 
park  commissioner  or  the  park  superintendent,  shall  be  deemed  guilty  of 
trespass,  and  the  United  States  may  maintain  an  action  for  the  recovery 
of  the  possession  of  the  premises  so  withheld  in  the  courts  of  the  United 
States,  according  to  the  statutes  or  code  of  practice  of  the  State  in  which 
the  park  may  be  situated.     [29  Stat.  L.  622.] 

Sec.  5.  [Applies  only  to  military  parks.]  This  Act  shall  apply  only  to 
the  military  parks  of  the  United  States.     [29  Stat.  L.  622.] 


[Sec.  1.]  [Gettysburg  battlefield  —  donations  of  land  for  roads,  etc.] 
•  •  •  Gettysburg  Battlefield  :  •  •  •  And  the  Secretary  of  War  is 
hereby  authorized  to  accept  on  behalf  of  the  United  States  donations  of 
land  for  road  or  other  purposes.    •    •    •    [28  Stat.  L.  405.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  18W,  ch.  301.  The 
provision  as  to  donations  of  land  is  preceded  by  an  appropriation  for  roada,  fanoet, 
monujnenta,  etc  •  i 
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[Natkmal  military  park — park  commiBsicniB  —  vacancies  occurring 
in,  not  to  be  filled  —  Secretary  of  War  to  be  member  of  commission,  etc.] 
•  •  *  Hereafter  vacancies  occurring  by  death  or  resignation  in  the  mem- 
bership of  the  several  commissions  in  charge  of  national  military  parks 
shall  not  be  filled,  and  the  duties  of  the  offices  thus  vacated  shall  devolve 
upon  the  remaining  commissioners  or  commissioner  for  each  of  said  parks: 
Provided,  That  as  vacancies  occur  hereunder  the  Secretary  of  War  shall 
become  ex  officio  a  member  of  the  commission  effected  with  full  authority 
to  act  with  the  remaining  commissioners  or  commissioner,  and  in  case  of  the 
vacation  of  all  the  offices  of  commissioner  in  any  one  park  hereunder  the 
duties  of  such  commission  shall  thereafter  be  performed  under  the  direc- 
tion of  the  Secretary  of  War.     [37  Stat  L.  442,] 

This  paragraph  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24^  1012,  ch. 
355« 


XV.  NATIONAL  GAME  PBESEBVE8 

An  Act  For  the  protection  of  wild  animals  and  birds  in  the  Wichita 

Forest  Reserve. 

[Act  of  Jan:  24,  1905,  ch.  137,  33  Stat.  L.  614.] 

• 

[Sec.  1.]  [Wichita  Forest  Reserve  —  designation  of  preserve  for  gfame 
^TiimiLla  and  birds.]  That  the  President  of  the  United  States  is  hereby 
authorized  to  designate  such  areas  in  the  Wichita  Forest  Reserve  as  should, 
in  his  opinion,  be  set  aside  for  the  protection  of  game  animals  and  birds 
and  be  recognized  as  a  breeding  place  therefor.     [33  Stat.  L.  614.] 


Sec.  2.  [Killing  of  game  unlawful.]  That  when  such  areas  have  been 
designated  as  provided  for  in  section  one  of  this  Act,  hunting,  trapping, 
killing,  or  capturing  of  game  animals  and  birds  upon  the  lands  of  the 
United  States  within  the  limits  of  said  areas  shall  be  unlawful,  except  under 
such  regulations  as  may  be  prescribed  from  time  to  time,  by  the  Secretary  of 
Agriculture;  and  any  person  violating  such  regulations  or  the  provisions 
of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction in  any  United  States  court  of  competent  jurisdiction,  be  fined  in  a 
sum  not  exceeding  one  thousand  dollars  or  be  imprisoned  for  a  period  not 
exceeding  one  year,  or  shall  suffer  both  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.     [33  Stat.  L.  614.] 

Sec.  3.  [Local  game  laws  not  affected.]  That  it  is  the  purpose  of  this 
Act  to  protect  from  trespass  the  public  lands  of  the  United  States  and  the 
game  animals  and  birds  which  may  be  thereon,  and  not  to  interfere  with 
the. operation  of  the  local  game  laws  as  affecting  private,  State  or  Territorial 
lands.    [33  Stat.  L.  614.] 
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An  Act  For  the  protection  of  wild  animals  in  the  Orand  Canyon  Forest 

Reserve. 

[Act  of  June  29,  1906,  ch.  3593,  34  Stat  L.  607. \ 

[Sec.  1.]  [Orand  Canyon  Forest  Reserve  —  protection  of  wild  ani- 
msJs.]  That  the  President  of  the  United  States  is  hereby  authorized  to 
designate  such  areas  in  the  Grand  Canyon  Forest  Reserve  as  should,  in  his 
opinion,  be  set  aside  for  the  protection  of  game  animals  and  be  recognized 
as  a  breeding  place  therefor.     [34  Stat,  L.  607.] 

Sec.  2.  [Hunting,  etc.,  unlawful  —  penalty.]  That  when  such  areas 
have  been  designated  as  provided  in  section  one  of  this  Act,  hunting,  trap- 
ping, killing,  or  capturing  of  game  animals  upon  the  lands  of  the  United 
States  within  the  limits  of  said  areas  shall  be  unlawful,  except  under  such 
regulations  as  may  be  prescribed  from  time  to  time  by  the  Secretary  of 
Agriculture;  and  any  person  violating  such  regulations  or  the  provisions 
of  this  Act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction in  any  United  States  court  of  competent  jurisdiction,  be  fined  in  a 
sum  not  exceeding  one  thousand  dollars,  or  by  imprisonment  for  a  period 
not  exceeding  one  year,  or  shall  suffer  both  fine  and  imprisonment,  in  the 
discretion  of  the  court.    [34  Stat.  L.  607.] 

Sec.  3.  [Purpose  of  the  law.]  That  it  is  the  purpose  of  this  Act  to  pro- 
tect from  trespass  the  public  lands  of  the  United  States  and  the  game  ani- 
mals which  may  be  thereon,  and  not  to  interfere  with  the  operation  of  the 
local  game  laws  as  affecting  private,  State,  or  Territorial  lands.  [34  Stat. 
L.  607.] 


[Sec.  1.]  [National  bison  range,  Montana.]  •  •  •  NATioNAii  bibon' 
BANGS:  The  President  is  hereby  directed  to  reserve  and  except  from  the 
unallotted  lands  now  embraced  within  the  Flathead  Indian  Reservation,  in 
the  State  of  Montana,  not  to  exceed  twelve  thousand  eight  hundred  acres 
of  said  lands,  near  the  confluence  of  the  Pcnd  d 'Oreille  and  Jocko  rivers, 
for  a  permanent  national  bison  range  for  the  herd  of  bison  to  be  presented 
by  the  American  Bison  Society.  And  there  is  hereby  appropriated  the 
sum  of  thirty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
to  enable  the  Secretary  of  the  Interior  to  pay  the  confederated  tribes  of 
the  Flathead,  Kootenai,  and  Upper  Fend  d  'Oreille,  and  such  other  Indians 
and  persons  holding  tribal  relations  or  may  rightfully  belong  on  said  Plat- 
head  Indian  Reservation,  the  appraised  value  of  said  lands  as  shall  be 
fixed  and  determined  under  the  provisions  of  the  Act  of  Congress  approved 
April  twenty-third,  nineteen  hundred  and  four,  entitled  *'An  Act  for  the 
survey  and  allotment  of  lands  now  embraced  within  the  limits  of  the  Plat- 
head  Indian  Reservation,  in  the  State  of  Montana,  and  the  sale  and  dis- 
posal of  all  surplus  lands  after  allotment."  And  the  Secretary  of  Agri- 
culture is  hereby  authorized  and  directed  to  inclose  said  lands  with  a  good 
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and  substantial  f  enoe  and  to  erect  thereon  the  neoessaiy  sheds  and  buildings 
for  the  proper  care  and  maintenance  of  the  said  bison.    [35  Stat.  L.  267.] 

This  is  from  the  Agricultural  Department  Appropriation  Act  of  May  23,  1908,  ch. 
192. 


[Wind  Cave  National  Game  Presenre  —  establishment.]    •    •    •    For 

the  establishment  of  a  national  game  preserve,  to  be  known  as  the  Wind 
Cave  National  Oame  Preserve,  upon  the  land  embraced  within  the  bound- 
aries of  the  Wind  Cave  National  Park,  in  the  State  of  South  Dakota,  for  a 
permanent  national  range  for  a  herd  of  buffalo  to  be  presented  to  the 
United  States  by  the  American  Bison  Society,  and  for  such  other  native 
American  game  animals  as  may  be  placed  therein.  The  Secretary  of  Agri- 
culture is  authorized  to  acquire  by  purchase  or  condemnation  such  adjacent 
lands  as  may  be  necessary  for  the  purpose  of  assuring  an  adequate,  perma- 
nent water  supply,  and  to  enclose  the  said  game  preserve  with  a  good  and 
substantial  fence  and  to  erect  thereon  all  necessary  sheds  and  buildings 
for  the  proper  care  and  maintenance  of  the  said  animals,  twenty-six  thou- 
sand dollars,  to  be  available  until  expended.     [37  Stat  L.  293.] 

This  and  the  foUowing  paragraph  are  from  the  Agricultural  Department  Appropria- 
tion Act  of  Aug.  10«  1912,  ch.  2M. 

[Bk  TMenre  in  Wyoming  established.]  •  •  •  For  the  establishment 
of  a  winter  game  (elk)  reserve  in  the  State  of  Wyoming,  which  shall  be 
located  in  that  section  of  Wyoming  lying  south  of  the  Yellowstone  Park, 
and  shall  include  not  less  than  two  thousand  acres  in  township  forty-one 
north,  ranges  one  hundred  and  fifteen  and  one  hundred  and  sixteen  west, 
forty-five  thousand  dollars,  to  be  available  until  expended,  and  the  Secre- 
tary of  Agriculture  is  hereby  authorized  to  purchase  said  lands  with 
improvements,  to  erect  necessary  buildings  and  inclosures,  and  to  incur 
other  expenses  necessary  for  the  maintenance  of  the  reserve,  [37  Stat. 
L.  293.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


[Slk  reserve  in  Wyoming  established.]  •  •  •  For  the  establishment 
and  maintenance  of  a  winter  elk  refuge  in  the  State  of  Wyoming,  $5,000, 
to  be  available  until  expended,  and  the  Secretary  of  Agriculture  is  hereby 
authorized  to  include  in  said  refuge  and  to  inclose  not  more  than  one  thou- 
sand acres  of  unoccupied  public  lands,  which  when  selected  shall  be  made 
to  conform  to  the  lines  of  the  public  surveys,  and  shall  be  adjacent  to  or 
partly  inclosed  by  said  refuge.     [37  Stat.  L.  847.] 

This  is  from  the  Agricultural  Appropriation  Act  of  March  4,  1913,  ch.  146. 


[Seo.  1.]  [Sullys  Hill  National  Park  game  preserve.]    •   •   •   For  the 

improvement  of  a  game  preserve  in  Sullys  Hill  National  Park,  in  the  State 
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of  North  Dakota,  $5,000,  the  same  to  be  available  until  expended.  The 
Secretary  of  Agriculture  is  authorized  to  inclose  the  said  park  with  a  good 
and  substantial  fence,  to  construct  thereon  all  sheds,  buildings,  and  corrals 
necessary  for  the  proper  care  and  maintenance  of  the  animals  and  birds 
therein,  to  erect  a  suitable  headquarters,  to  construct  and  maintain  roads, 
trails,  and  other  structures  necessary  for  the  convenience  of  visitors,  and 
to  incur  such  other  expenses  as  may  be  necessary  for  the  proper  mainte- 
nance of  the  preserve  and  the  animals  and  birds  placed  therein.  The  Secre- 
tary of  Agriculture  is  also  authorized  to  place  in  the  park  buffaloes,  elk, 
deer,' and  such  other  wild  or  rare  animals  and  birds  as  he  may  in  his  dis- 
cretion decide.     [38  Stat  L.  434.] 

.   This  is  from  the  Agricultural  Appropriation  Act  of  June  30,  1914,  ch.  131. 


.  XVL  COUNTRY    PARES,  PLAYaBOUNDS  AND  COBIMUNITY 

CENTERS 

An  Act  To  authorize  the  reservation  of  public  lands  for  country  parks 
and  community  centers  within  reclamation  projects,  and  for  other 
purposes^   . 

[Act  of  Oct.  5,  1914,  ch.  316,  38  Stat.  L.  727,] 

[Sec.  1.]  [Country  parks  —  put)lic  playgrounds  —  community  centers.] 

't'hat  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  with- 
draw from  other  disposition  and  reserve  for  country  parks,  public  play- 
grounds, and  community  centers  for  the  use  of  the  residents  upon  the  lands 
such  tracts  as  he  may  deem  advisable  not  exceeding  twenty  acres  in  any 
one  township  in  each  reclamation  project  or  the  several  units  of  such 
reclamation  projects  undertaken  under  the  Act  of  June  seventeenth,  nine- 
teen hundred  and  two,  known  as  the  reclamation  Act.     [38  Stat.  L.  727.] 

/  • 

The  Reclamation  Act  of  June  17^  1902,  ch.  1003,  mentioned  in  the  text,  is  given  in 
Waters. 

Sec.  2.  [Water  supply.]  That  subject  to  the  provisions  hereinafter 
contained  every  such  tract  of  land  so  set  apart  shall  be  supplied  with  water 
from  the  Government  irrigation  system,  the  cost  thereof  to  be  charged  to 
the  remaining  lands  of  the  project  as  a  part  of  the  construction  charge 
of  such  project,  and  shall  be  maintained  arid  used  in  perpetuity  by  the 
people  upon  said  reclaimed  lands  for  a  pleasure  park,  public  playground, 
and  community  center.     [38  Stat.  L.  727.] 

Sec.  3.  [Maintenance.]  That  for  the  purpose  of  carrying  out  and  eflFect- 
ing  the  objects  of  this  Act  the  Secretary  of  the  Interior  is  authorized  to 
enter  into  a  contract  with  the  organization  formed  by  the  owners  of  the 
lands  irrigated  within  said  project  or  project  unit  pursuant  to  section  six 
of  the  Act  of  June  seventeenth,-nineteen  hundred  and  two,  stipulating  and 
providing  that  the  organization  will  maintain  and  use  such  of  the  lands  so 
reserved  for  the  purposes  prescribed  in  this  Act  as  such  organization  may 
desire,  and  that  upon  failure  to  so  maintain  and  use  such  lands,  or  in  the 
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event  that  same  shall  be  permitted  to  be  osed  ai*  occupied  for  other  pur- 
poses than  those  stipulated  in  this  Act,  the  control  of  the  lands  shall  revert 
to  the  United  States.   ,  [38  Stat.  L.  7^8.]     . 

Sec.  4.  [Failure  to  establish  parks  —  disposition  of  land.]  That  any 
of  such  lands  not  contracted  for  in  accordance  with  the  provisions  of  section 
three  of  this  Act  within  ten  years  from  the  time  water  is  available  for 
the  same,  or  sooner,  if  the  Secretary  of  the  Interior  may  deem  it  desirable, 
shall  be  disposed  of  in  accordance  with  the  public-land  laws  applicable^ 
thereto,  and  the  proceeds  from  the  disposition  of  lands  reverting  to  the 
United  States  under  the  provisions  of  this  Act,  and  from  sales  of  water 
rights,  shall  be  covered  into  the  reclamation  fund  and  placed  to  the  credit 
of  the  project  wherein  the  lands  are  situate,    [38  Stat.  L.  728.\  • 


XVn.    PRESERVATION   OF   ANTIQUITIES 
An  Act  For  the  preservation  of  American  antiquities. 

[Act  of  June  8,  1906,  ch.  3060,  34  Stat.  L.  225,] 

[Sec.  1.]  [American  antiquities  —  penalty  for  unauthorized  ezcava- 
tionSy  etc.]  That  any  person  who  shall  appropriate,  excavate,  injure,  or 
destroy  any  historic  .or  prehistoric  ruin  or  monument,  or  any  object  of 
antiquity,  situated  on  lands  owned  or  controlled  by  the  Government  of  the 
United  States,  without  the  permission  of  the  Secretary  of  the  Department 
of  the  Government  having  jurisdiction  over  the  lands  on  which  said 
antiquities  are  situated,  shall,  upon  conviction,  be  fined  in  a  sum  of  not 
more  than  five  hundred  dollars  or  be  imprisoned  for  a  period  of  not  more 
than  ninety  days,  or  shall  suflfer  both  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.    [34  Stat.  L.  225.] 

The  foregoing  section  1  and  the  following  sections  2-4  constitute  the  ''National 
Monument  Act." 

Sec.  2.  [Setting  apart  of  historic,  etc.,  public  lands  —  relinquishment 
of  private  claims.]  That  the  President  of  the  United  States  is  hereby 
authorized,  in  his  discretion,  to  declare  by  public  proclamation  historic 
landmarks,  historic  and  prehistoric  structures,  and  other  objects  of  historic 
or  scientific  interest  that  are  situated  upon  the  lands  owned  or  controlled 
by  the  Government  of  the  United  States  to  be  national  monuments,  and  may 
reserve  as  a  part  thereof  parcels  of  land,  the  limits  of  which  in  all  cases  shall 
be  confined  to  the  smallest  area  compatible  with  the  proper  care  and  man- 
agement of  the  objects  to  be  protected :  Provided,  That  when  such  objects 
are  situated  upon  a  tract  covered  by  a  bona  fide  unperfected  claim  or  held 
in  private  ownership,  the  tract,  or  so  much  thereof  as  may  be  necessary  for 
the  proper  care  and  management  of  the  object,  may  be  relinquished  to  the 
Government,  and  the  Secretary  of  the  Interior  is  hereby  authorized  to 
accept  the  relinquishment  of  such  tracts  in  behalf  of  the  Government  of  the 
United  States.    [34  Stat.  L.  225.] 
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Sec.  3.  [Pennits  for  exoayations,  etc.— 'preservation  in  mnseiuiui.] 
That  x)ermits  for  the  examination  of  ruins,  the  excavation  of  archaeological 
sites,  and  the  gathering  of  objects  of  antiquity  upon  the  lands  under  their 
respective  jurisdictions  may  be  granted  by  the  Secretaries  of  the  Interior, 
Agriculture,  and  War  to  institutions  which  they  may  deem  properly  quali- 
fied to  conduct  such  examination,  excavation,  or  gathering,  subject  to  sueh 
rules  and  regulations  as  they  may  prescribe :  Provided,  That  the  examina- 
tions, excavations,  and  gatherings  are  undertaken  for  the  benefit  of  reput- 
able museums,  universities,  colleges,  or  other  recognized  scientific  or 
educational  institutions,  with  a  view  to  increasing  the  knowledge  of  such 
objects,  and  that  the  gathering  shall  be  made  for  permanent  preservation 
in  public  museums.    [34  Stat  L,  225,] 

Sec.  4.  [ftegulatioiui.]  That  the  Secretaries  of  the  Departments  afore- 
said shall  make  and  publish  from  time  to  time  uniform  rules  and  regulations 
for  the  purpose  of  carrying  out  the  provisions  of  this  Act  [34  Stat  L 
225.] 
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fBO.  Boards  of  Examiners  —  Board  of  Conde^.ination,  103L 

21.  Condemned  Maierial  to  Be  Sold  or  Exchanged,  1031. 

22.  Public  Printer  to  Report  to  Congress,  1032. 

25.  Stereotyping  or  Electrotyping,  1032. 

26.  Public  Printer^ s  Estimates  for  Paper,  1032. 

27.  Public  PrirUer^s  Estimates  for  Expenses,  1033. 

29.  Receipts  from  Sales  of  Documents,  Waste  Material,  etc., 
Deposited  in  Treasury  —  Report,  1033. 

50.  Settlement  of  Accounts,  1033. 

51.  Consolidation  of  Printing  Offices  under  Control  of  PuUic 

Printer  —   Exceptions  —   Requisitions  for   Work  — 
Reports,  1033. 

52.  Accountability  for   Materials  —  Requisitions  —  Receipts, 

1034. 
SS.  Fraud  by  Public  Printer  —  Penalty,  1034. 
S4'  Private  Interests  by   Public  Printer,  etc.,   Prohibited  — 

Penalty,  1035. 

55.  Temporary  Storage,  1035. 

56.  Vacancy  in  Office  of  Public  Printer —  Temporary  Appoint- 

ment, 1035. 

57.  Printing  for  Members  of  Congress  —  Extracts  from  Con- 

gressional Record  —  Documents  —  Mailing  Envelopes  and 
Franks,  1035. 

58.  Purchase  of  Press  Supplies,  vnthout  Advertising,  1036. 

59.  Wages  —  Extra  Pay  for  Night  Work,  1036. 

41'  Engravings  and  Lithographs  —  Performance  of  Contract  — 

CeHificaie,  1037. 
4S.  List  of  Employees  for  Biennial  Register  and  Statistics,  1037. 

44.  Chief  Clerk  —  Foremen  of  Printing  and  Binding,  1037. 

45.  Skilled  Workmen  to  Be  Employed,  1038. 

47.  Night  Work,  1038. 

48.  Clerks,  1038. 

49.  Proof-Readers,  Laborers,  and  Oiher  Hands,  1038. 

50.  Apprentices,  1039. 

51.  Form  and  Style  of  Work  for  Departments,  1039. 

52.  Sale  of  Duplicate  Plates  —  No  Copyright  on  Oovemment 

Publications,  1039. 
6S.  Duplication  to  Be  Avoided,  1039. 
80.  Illustrations  and  Maps  in  Documents  or  Reports  —  Copy 

to  Be  Furnished  within  One  Year,  1039. 
82.  Bound  Sets  of  Bills  and  Resolutions  for  Congress,  1039. 
84-  Binding  Registered  Bonds  and  Written  Records,  1040. 

86.  Work  Must  Be  Authorized  —  Style  of  Binding,  1040. 

87.  What  Work  to  Be  Done  at  Printing  Office,  1040. 

88.  Printing  and  Binding  and  Documents  for  President,  1041. 

89.  No    Printing   in    Excess   of  Appropriations   or   without 

Requisition  —  Number  Limited  —  Direction  as  to  Prinl- 
ing,  1041. 

90.  Departments  to  Order  Documents  Required  —  Limit  —  Bills 

and  Resolutions,  1042. 

91.  Form,  etc.,  of  Reports  of  Executive  Officers,  1042. 

93.  Work  for  Departments  —  Estimate  of  Cost  —  Requisitions, 

1042. 
94*  Restriction  of  Printing,  1043. 
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.  Sec,  97.  Blanks  and  Letter  Heads  for  Judges  and  Judicial  Officers, 

1043. 
100,  Repeal,  1044. 

Act  of  March  30,  1888,  ch.  47,  1044. 
Sec.  1.  Eight-Hour  Law,  1044. 

Act  of  March  2,  1896,  ch.  189,  1044. 

Sec.  1.  Binding  jfor  Senate  Library,  1044. 

Additional  Printing  on  Envelopes  for  Documents,  etc.,  1044. 
Public  Printer's  Estimates  for  AU  Work,  1044. 
Committee  on  Printing  of  Either  House  to  Serve  When  No 
Joint  Committee  Exists,  1045. 

Act  of  June  11,  1896,  ch.  4£0,  1045. 

Sec.  1.  Leave  of  Absence  to  Employees  of  Government  Printing  Office, 
1045. 

Act  of  March  SO,  1900,  ch.  118,  1046.^ 
Advances  to  Public  Printer,  1046. 

Act  of  June  6,  1900,  ch.  791,  1046. 
Sec.  1.  Wages  to  Employees,  1046. 

Act  of  June  28,  1902,  ch.  1301,  1047. 

Sec.  1.  Duplicating  and  Filing  Devices  for  Government  Offices,  1047. 

Ad  of  March  3,  1906,  ch.  1483,  1047. 

Sec.  1.  Reports  Recommending  Printing  and  Binding  for  Congress 

—  Requirements,  1047. 
Restrictions  on  lUustraiions,  etc.,  1047. 

Act  of  March  S,  1905,  ch.  im,  1047. 

Sec.  1.  Restrictions  on  Printing  Books,  etc.,  by  Departments,  1047. 

Res.  of  March  30,  1906,  No.  13,  1048. 

Public  Printing  and  Binding  —  Appropriations  for,  to  be  Charged 
to  Departments,  etc.,  Where  Documents  Originate  —  Balarice  of 
Cost  —  Exception  —  Estimates  of  Cost  —  Effect,  1048. 

Res.  of  March  SO,  1906,  No.  U,  1049. 

Documents,  etc.,  to  be  Printed  in  Two  or  More  Editions  —  Maxi- 
mum Copies  —  Requisitions  on  Public  Printer  —  Allotments  to 
Senators  and  Representatives  Not  Affected,  1049. 

Act  of  June  30,  1906,  ch.  3914,  1049. 

Sec.  2.  Regular  Annual  Estimates  for  All  Printing  and  Binding 
Required  —  Restriction  —  Stamped  Envelopes,  etc.,  1049. 

Act  of  March  1,  1907,  ch.  2284,  1050. 

Sec.  6.  Order  to  Lapse  if  Whole  Number  Not  Ordered  in  Two  Years 

—  Subsequent  Editions,  1050. 

Act  of  March  1, 1907,  ch.  2286,  1050. 
Work  of  Indian  Department,  1050. 

Act  of  March  4,  1907,  ch.  2918,  1050. 

Sec.  1.  Printing  and  Binding  for  Former  Record  and  Pension  Office , 
1050. 
Res.  of  Jan.  15, 1908,  No.  3,  1051. 

Sec.  1.  Printing  for  Congress,  1051. 

2.  Binding  Reports,  etc.,  for  State  and  Territorial  Libraries, 

1051. 
S.  Repeal,  1051. 
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Ad  of  May  27,  1908,  ch,  200,  1052. 

Sec.  1.  Deputy  Public  Printer  —  Appotntment —  Duties,  1052. 

Officers,  etc,  in  Government  Printing  Offi/x  —  Estimates  for, 
1052. 

Act  of  March  4,  1909,  ch.  299,  1053. 

Appropriation  —  Use  of  Fund  —  Emergencies  —  Report  to  Cotir 
gress,  1053. 

Act  of  March  4,  1909,  ch,  299,  1053. 

Sec.  1 .  Compensation  of  Foreman  of  Binding,  1053. 

Disposal  of  Books  in  Government  Printing  Offijce  Library, 

1053. 
Employees  —  Pay  —  Work  on  Sunday,  1053. 

Act  of  June  26,  1910,  ch.  384,  1054. 

Sec.  1.  Employees  unth  Annual  Salaries  —  Leave  of  Absence,  1054. 
Details  of  Employees  of  Printing  Offi>ce,  1054. 

Act  of  March  4,  1911,  ch.  285,  1054. 

Sec.  1.  Cost  of  Printing  Extracts  from  Record,  etc. —  Payment,  1054. 

Act  of  Aug.  23,  1912,  ch.  350,  1054. 

Sec.  8.  Distribution  of  Publications  by  Public  Printer  —  Transfer 
of  Equipment  —  Mailing  Lists,  etc. —  Employees  of  Other 
Departments  —  Department  Orders,  1054. 

Ad  of  Aug.  24,  1912,  ch.  355,  1055. 
Pay  of  Pressmen,  1055. 

Act  of  Aug.  1,  1914,  ch.  223,  1066. 

Sec  1    Branches  of  Government  Printing  Oiflos  —  Limitation,  1055. 

II.  Advertising,  1056. 

R.  S.  3826.  Advertisemerds  in  Washington,  D.  C,  1056. 
R.  S.  3828.  No  Advertisement  without  Authority,  1057. 

Act  of  March  3,  1875,  ch.  128,  1057. 

Sec.  1.  Advertisements  in  Newspapers  Abolished,  1057. 

Act  of  July  31,  1876,  ch.  246,  1058. 

Publication  of  Proclamations  and   Treaties  —  Advertisements  for 
Contracts  in  District  of  Columbia,  1058. 

Act  of  June  20, 1878,  ch.  359,  1058. 

Sec.  1.  Rate  of  Payment  for  Advertisements,  1068. 

Act  of  Jan.  21,  1881,  ch.  25,  1059. 

Sec.  1.  Advertising  in  District  of  Columbia — Rale  of  Payment,  1059. 
2.  Repeal,  1059. 

IIL  Bureau  of  Engraving  and  Printing,  1059. 

Act  of  June  11,  1896,  ch.  420,  1059. 

Sec.  1.  Control  of  Business  of  Bureau,  1059; 

Act  of  July  6,  1892,  ch.  154,  1059. 

Leave  of  Absence  to  Employees,  1059. 

Act  of  June  8,  1896,  ch.  373,  1060. 

Leave  of  Absence  to  Compositors  and  Pressmen  in  Awards  Division, 
1060. 
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Act  of  Dec.  22, 1879,  ch.  2,  1061. 

Impressions  of  Portraits y  etc..  May  be  Furnished  from  Bureau  of 
Engraving,  1061. 

Act  of  Aug.  4, 1886,  ch.  902,  1061. 

See.  1 .  Receipts  for  Miscdlaneous  Work  Covered  into  the  Treasury, 
1061. 

Ad  of  March  S,  1875,  ch.  ISO,  1061. 

Sec.  1 .  Engraving  and  Printing  Notes,  Bonds,  and  Other  Securities, 
1061. 

Act  of  March  3, 1877,  ch.  105,  1061. 

.    Engraving  and  Printing  Notes,  Bands,  and  Other  Securities  in 
Treasury  Department,  1061. 

Act  of  July  1, 1898,  ch.  546,  1062. 

Sec.  1.  Bonds,  Notes,  and  Checks  to  be  Printed  on  Hand-Roller 
Presses,  1062. 

Act  of  March  3,1899,  ch.  424,  1062. 

Sec.  1.  IntemalrRevenue  Stamps  to  be  Printed  on  Hand-RoUer 
Presses,  1062. 

Act  of  Aug.  24,  1912,  ch.  355,  1062. 

Sec.l.  Hand-RoUer  Presses  —  Checks,  and  Backs  and  Tints  of 
Notes,  etc..  Not  Required  to  be  Printed  from — Checks  and 
Tints  —  Backs  of  Notes,  and  Faces  of  Intemat-Revenue 
Stamps  —  Restriction  on  Substittdion  of  Power  for  Hand- 
Roller  Presses  —  Motors  to  Hand^RoUer  Presses,  1062. 

Act  of  Aug.  26,  1912,  ch.  408,  1063. 

Paper-Money  Laundering  Machines  —  Employees,  Estimates,  etc., 
1063. 

CROSS-REFERENCES 

Printing  for  Census  Office,  see  CENSUS. 

Printing  Debates,  and  Advertisements  for  Stationery  for  Congress,  see 

CONGRESS. 
Printers'  Fees,  see  COSTS. 
Holidays  for  Employees,  see  HOLIDAYS. 
Hours  of  Labor,  see  LABOR, 
See  also  PUBLIC  DOCUMENTS  and  consult  the  General  Index. 


I.    PBINTINO 

An  act  providing:  for  the  public  printing  and  binding  and  the  dis- 
tribution of  public  documents. 

[Act  of  Jan.  12,  1895,  ch.  23,  28  Stat.  L.  601.] 

[Sec.  1.]  [Joint  committee  on  printing.]  That  there  shall  be  a  Joint 
Committee  on  Printing,  consisting  of  three  members  of  the  Senate  and  three 
members  of  the  House  of  Bepresentatives,  who  shall  have  the  powers  herein- 
after stated.     [28  Stat.  L.  601.] 

This  is  the  first  section  of  the  Printing  and  Binding  Act  of  1895,  also  known  as  the 
Handerson  Act.  This  Act  contained  100  sections,  which  are  all  set  out  or  accounted 
for  in  consecutive  order  in  the  following  paragraphs  of  this  title. 
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Title  45  of  the  Revised  Statutes,  entitled  "  Public  Printing,  Advertisements,  and 
Public  Documents,"  embraced  sections  3756-3828.  Nearly  all  of  these  sections  are 
superseded  by  the  Printing  and  Binding' Act  of  1895,  which  was  a  substitute  therefor, 
and  wliich  is  given,  or  accounted  for,  in  this  title.  The  various  sections  of  the 
Revised  Statutes  are  noted  under  the  sections  of  this  Act  which  superseded  them. 

The  foregoing  section  1,  given  in  the  text,  superseded  R.  S.  sec.  37-56,  which  pro- 
vided  for   a  joint  Committee  on  public  printing,  and  prescribed  its  composition. 

By  th€  Act  of  March  2,  1896,  ch.  189,  §  1,  infra,  p.  1044,  it  is  provided  that  when 
there  is  no  joint  committee,  the  powers  and  duties  devolving  upon  such  committee 
shall  be  exercised  by  the  committee  then  in  existence  in  either  house. 

Sec.  2.  Paragraph  1.  [Joint  committee  on  printing,  to  remedy  delays, 
etc.]  That  the  Joint  Committee  on  Printing  shall  have  power  to  adopt  such 
measures  as  may  be  deemed  necessary  to  remedy  any  neglect  or  delay  in  the 
execution  of  the  public  printing  and  binding.  [28  8iat,  L.  601,  as  amended 
hy  34  StatL,  1012.] 

As  originally  enacted  this  section  was  as  foUows: 

"  Sec.  2.  The  Joint  Committee  on  Printing  shall  have  power  to  adopt  such  measures 
as  may  be  deemed  necessary  to  remedy  any  neglect  or  delay  in  the  execution  of  the 
public  printing;  and  the  committee  shall  have  power  to  order  reprinted  not  exceeding 
three  hundred  copies  of  a  public  bill' pending  before  either  House  of  Congress,  when 
the  supply  shall  have  become  exhausted,  and  the  interests  of  the  public  service 
demand  immediate  action." 

It  was  amended  by  an  Act  of  March  1,  1907,  ch.  2284,  §  1.  The  amendment  con- 
sisted in  the  division  of  the  section  into  nine  paragraphs,  of  which  the  first  two  were 
substitutes  for  the  original  section.  These  paragraphs  are  given  in  consecutive  order 
in  the  following  paragraphs  of  the  text. 

'  This  section  as  originaUy  enacted  superseded  R.  S.  sec.  3757,  which  contained  some- 
what similar  provisions. 

Par.   2.    [Reprinting   bills,   etc.— limit  — authority  required.]      The 

Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representatives 
may  order  the  reprinting  in  a  number  not  exceeding  one  thousand  copies  of 
any  pending  bill  or  resolution,  or  any  public  law  not  exceeding  fifty  pages, 
or  any  report  from  any  committee  or  Congressional  commission  on  pending 
legislation  not  accompanied  by  testimony  or  exhibits  or  other  appendices 
and  not  exceeding  nfty  pages,  when  the  supply  shall  have  been  exhausted. 
The  Public  Printer  shall  require  each  requisition  for  reprinting  to  cite  the 
specific  authority  of  law  for  its  execution.  [28  Stat.  L.  601,  as  amended  hu 
34  Stat.  L.  1012.] 

See  th&  notes  to  the  preceding .  pq^ragraph  1  of  this  section. 


-  i 


Par.  3.  [Resolutions  necessary  for  more  than  1,000  copies.]  No  com- 
mittee of  Congress  shall  be  empowered  to  procure  the  printing  of  more 
than  one  thousand  copies  of  any  hearing  or  other  document,  which  shall 
he  germane  thereto,  for  its  use  except  by  simple,  concurrent,  or  joint  reso- 
lution, as  hereinafter  provided.  [28  Stat.  L.  601,  as  amended  hy  34  SAii. 
L.  1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

*  r 

'  Par.  4.  [Extra  copies  —  resolutions  —  small  orders.]  Orders  for  print- 
ing extra  copies,  otherwise  than  herein  provided  for,  shall  be  by  simple, 
concurrent,  or  joint  resolution.  Either  House  may  print  extra  copies  to  the 
amount  of  five  hundred  dollars  by  simple  resolution ;  if  the  cost  exceeds  that 
slim,  the  printing  shall  be  ordered  by  concurrent  resolution,  except  when  tiie 
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resolution  is  self-appropriating,  when  it  shall  be  by  joint  resolution.  Such 
resolutions,  when  presented  to  either  House,  shall  be  referred  immediately 
to  the  Committee  on  Printing,  who,  in  making  their  report,  shall  give  the 
probable  cost  of  the  proposed  printing  upon  the  estimate  of  the  Public 
Printer;  and.no  extra  copies  shall  be  printed  before  such  committee  has 
reported:  Provided,  That  the  printing  of  additional  copies  may  be  per- 
formed upon  orders  of  the  Joint  Committee  on  Printing  within  a  limit  of 
two  hundred  dollars  in  cost  in  any  one  instance:  And  provided  further. 
That  nothing  in  this  paragraph  shall  be  held  to  contravene  the  provisions 
of  Public  Resolution  Numbered  Eleven,  approved  March  twenty-eighth, 
nineteen  hundred  and  four.  [28  Stat.  L,  601,  as  amended  by  34  Stat.  L. 
1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

The  Res.  of  March  28,  11HM»  No.  11,  mentioned  in  the  text,  is  given  in  Pubuo 
Documents. 

Par.  5.  [*'  Extra  copies  *'  construed.]  The  term  "  extra  copies  *'  as 
used  herein  shall  be  construed  to  mean  copies  in  addition  to  the  usual  num- 
ber as  defined  in  the  Act  providing  for  the  public  printing  and  binding  and 
the  distribution  of  .public  documents;  approved  January  twelfth,  eighteen 
hundred  and  ninety-five,  and  amendments  thereto.  [28  Stat,  L.  601,  as 
amended  by  34  Stat.  L.  1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

The  Act  of  Jan.  12,  1895,  ch.  23,  fi  54,  mentioned  in  the  text,  which  defined  the 
•  usual  number  "  of  documents,  etc.,  to  be  printed,  is  given  in  PuBUc  Documents. 

Par.  6.  [Estimates  required  with  order  to  print  documents  —  replies 
from  Departments,  etc.^ —  exception.]  Either  House  may  order  the  print- 
ing of  a  document  not  already  provided  for  by  existing  law,  but  only  when 
the  same  shall  be  accompanied  by  an  estimate  from  the  Public  Printer  as 
to  the  probable  cost  thereof.  Any  Executive  Department,  bureau,  board, 
or  independent  office  of  the  Government  submitting  reports  or  documents 
in  response  to  inquiries  from  Congress  shall  submit  therewith  an  estimate 
of  the  probable  cost  of  printing  to  the  usual  number.  Nothing  in  this  para- 
graph relating  to  estimates  shall  apply  to  reports  or  documents  not  exceed- 
ing fifty  pages.     [28  Stat.  L.  601,  as  amended  by  34  Stat.  L.  1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

Par.  7.  [Documents  chargeable  to  Congress  allotment.]  The  cost  of  the 
printing  of  any  document  or  report  hereafter  printed  by  order  of  Congress 
which  can  not  under  the  provisions  of  Public  Resolution  Numbered  Thir- 
teen, Fifty-ninth  Congress,  first  session,  approved  March  thirtieth,  nineteen 
hundred  and  six,  be  properly  charged  to  any  other  appropriation  or  allot- 
ment.of  appropriation  already  made,  it  shall,  upon  order  of  the  Joint  Com- 
mittee on  Printing,  be  charged  to  the  allotment  of  appropriation  for  print- 
ing and  binding  for  Congress.  [28  Stat.  L.  601,  as  amended  by  34  Stat.  L. 
1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

The  Res.  of  March  30,  1906,  No.  13,  mentioned  in  the  text,  is  given  infra,  p.  1048. 

Scope. —  The  language  of  this  para-  427)  .does  not  refer  to  statutes,  resolu* 
graph  when  read  in  connection  with  sec-  tions,  or  treaties.  (1908)  26  Op.  Atty.* 
tion    56    (Public    Documents,    ante,    p.      Gen.  514. 


102ft  8  FED.  STAT.  ANN.  (2d  Ed.) 


Par.  8.  [Public  printer  to  furnish  stationery,  blajdcs,  etc.,  to  Congress 
—  exception.]  Stationery,  blank  books,  tables,  forms,  and  other  necessary 
papers  preparatory  to  Congressional  legislation,  required  for  the  official  use 
of  the  Senate  and  the  House  of  Representatives,  or  the  committees  and  offi- 
cers thereof,  shall  be  furnished  by  the  Public  Printer  upon  requisition  of  the 
Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representatives, 
respectively.  This  shall  not  operate  to  prevent  the  purchase  by  the  officers 
of  the  Senate  and  House  of  Representatives  of  such  stationery  and  blank 
books  as  may  be  necessary  for  sale  to  Senators  and  Members  in  the  station- 
ery rooms  of  the  two  Houses  as  now  provided  by  law.  [26  Siat.  L.  601,  as 
amended  hy  34  Stat  L.  1012.] 

See  the  notes  to  paragraph  1  of  this  Bection^  supra,  p.  1023. 

Pab.  9.  [Binding  for  senators  and  representatives.]  Each  Senator  and 
Representative  shall  be  entitled  to  the  binding  in  half  morocco,  or  material 
not  more  expensive,  of  but  one  copy  of  each  public  document  to  which  he 
may  be  entitled,  an  account  of  which,  with  each  Senator  and  Representative, 
shall  be  kept  by  the  Secretary  of  the  Senate  and  Clerk  of  the  House,  respec- 
tively.   [28  Stat  L.  601,  as  amended  by  34  Stat.  L.  1012.] 

See  the  notes  to  paragraph  1  of  this  section,  supra,  p.  1023. 

A  provision  somewhat  similar  to  that  of  the  text  was  contained  in  the  Act  of 
Jan.  12.  1805,  ch.  23,  §  99,  noted  as  repealed  infra,  p.    1043. 

Sec.  3.  [Standards  of  paper  —  advertisements  for  proposals  — samples.] 

The  Joint  Committee  on  Printing  shall  fix  upon  standards  of  paper  for  the 
different  descriptions  of  public  printing  and  binding,  and  the  Public 
Printer  shall,  under  their  direction,  advertise  in  two  newspapers,  published 
in  each  of  the  cities  of  Boston,  New  York,  Philadelphia,  Baltimore,  Wash- 
ington, Cincinnati,  Saint  Louis,  Louisville,  Omaha,  Denver,  San  Francisco, 
and  Chicago,  for  sealed  proposals  to  furnish  the  Government  with  paper,  as 
specified  in  the  schedule  to  be  furnished  to  applicants  by  the  Public  Printer, 
setting  forth  in  detail  the  quality  and  quantities  required  for  the  public 
printing.  And  the  Public  Printer  shall  furnish  samples  of  the  standard  of 
papers  fixed  upon  to  applicants  therefor  who  shall  desire  to  bid.  [28  8tai» 
L.  601.] 

This  section  superseded  R.  S.  sec.  3767,  as  amended  by  an  Act  of  Jan.  26,  1876,  cfa.  4, 
19  Stat.  L.  2,  and  R.  S.  sec.  3769,  which  contained  similar  provisions. 

Paper  for  postal  cards. —  The  public  required  in  the  printing  of  postal  cards 
printer  cannot  lawfully  enter  into  a  con-  for  a  period  of  four  years.  ( 1900 )  27  Op. 
tract  for  the  purchase  of  all  the  paper       Atty.-Gen.  584. 

Sec.  4.  [Specifications  in  advertisements  for  paper.]  The  advertise- 
ments shall  specify  the  minimum  portion  of  each  quality  of  paper  required' 
for  either  three  months,  six  months,  or  one  year,  as  the  Joint  Committee  on 
Printing  may  determine;  but  when  the  minimum  portion  so  specified 
exceeds,  in  any  case,  one  thousand  reams,  it  shall  state  that  proposals  will 
be  received  for  one  thousand  reams  or  more.    [28  Stat.  L.  601.] 

This  section  superseded  the  identical  provisions  of  R.  6.  sec.  376S. 

Paper  for  postal  cards. —  See  note  under 
the  preceding  section. 


» 
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Sbc.  5.  [Openixig  bids  and  awarding  contracts  for  paper  —  bonda.] 

The  sealed  proposals  to  furnish  paper  Shall  be  opened  in  the  presence  of  the 
Joint  Committee  on  Printing,  and  the  contracts  shall  be  awarded  hy  them 
to  the  lowest  and  best  bidder  for  the  interest  of  the  Gtovemment;  but  they 
shall  not  consider  any  proposal  which  is  not  accompanied  by  a  bond 
approved  by  a  judge  or  clerk  of  a  court  of  record  in  the  penalty  of  five 
thousand  dollars  that  the  bidder  or  bidders,  if  his  or  their  proposal  is 
accepted,  shall  enter  into  a  contract  to  furnish  the  articles  proposed  for  and 
by  satisfactory  evidence  that  the  person  making  it  is  a  manufacturer  of  or 
dealer  in  the  description  of  paper  which  he  proposes  to  furnish.  [28  Stat 
L.  602.] 

This  section  superseded  R.  S.  sec.  3770,  which  contained  similar  provisions,  except 
that  no  bond  was  required. 

• 

Sec.  6.  [Approval  of  contracts  for  paper  —  time  of  performance  — 
bonds.]  No  contract  for  furnishing  paper  shall  be  valid  until  it  has  been 
approved  by  the  Joint  Committee  on  Printing,  if  made  under  their  direc- 
tion, or  by  the  Secretary  of  the  Interior,  if  made  under  his  direction,  accord- 
ing to  the  provisions  of  section  nine  of  this  Act.  The  award  of  each  con- 
tract for  furnishing  paper  shall  designate  a  reasonable  time  for  its  perform- 
ance. The  contractor  shall  give  bond  in  such  amount  as  may  be  fixed  by, 
and  to  the  approval  of,  the  Joint  Committee  on  Printing.  '  [28  Stat.  L. 
602,] 

This  section  superseded  R.  S.  sec.  3771,  and  R.  S.  sec.  3772,  as  amended  by  an  Act 
of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  249,  which  contained  ainxilar  provisions  except 
that  no  bond  waa  required. 

Sffect  of  section. —  This  section,  with  specific  purposes.  Leavitt  r.  U.  S.,  ( S.  I). 
R.  S.  sec.  3679  (title  Estimates,  Appro-  N.  Y.  1888)  34  Fed.  623. 
FRiATTONs  AND  REPORTS,  vol.  3,  p.  38),  The  foim  of  bond  is  not  made  the  sub- 
in  effect  prohibits  any  expenditure  or  con-  ject  of  statutory  regulation  but  is  left 
tract  in  behalf  of  the  government  in  ex-  to  the  determination  of  the  officers  by 
cess  of  the  appropriations  therefor,  except  whom  the  bond  is  to  be  approved*  ( 1885) 
in  the  War  and  Navy  Departments,  for  18  Op.  Atty.-Gen.  274. 

Sbc.  7.  [Paper  to  conform  to  standard.]  The  Public  Printer  shall  com- 
pare every  lot  of  paper  delivered  by  any  contractor  with  the  standard  of 
quality  fixed  upon  by  the  Joint  Committee  on  Printing,  and  shall  not  accept 
any  paper  which  does  not  conform  to  it  in  every  particular.  [28  Stat,  L. 
602,] 

This  section  superseded  the  similar  provisions  of  B.  8.  sec.  3773. 

Sbc.  8.  [Determination  of  quality  of  paper.]  In  case  of  difference  of 
opinion  between  the  Public  Printer  and  any  contractor  for  paper  respect- 
ing its  quality,  the  matter  of  difference  shall  be  determined  by  the  Joint 
Committee  on  Printing  or  by  the  Secretary  of  the  Interior  when  Congress 
is  now  in  session,  and  the  decision  of  said  Joint  Committee  or  of  the  Secre- 
tary of  the  Interior  shall  be  final  as  to  the  United  States.  [28  Stat.  L. 
602.] 

TioM  section  superseded  the  somewhat  similar  provisions  of  R.  S.  sec.  3774. 
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Sec.  9.  [Procedure  on  default  of  contractor  for  paper.]  If  any  con- 
tractor shall  fail  to  comply  with  his  contract,  the  Public  Printer  shall  report 
such  default  to  the  Joint  Committee  on  Printing,  when  Congress  is  in  ses- 
sion, or  to  the  Secretary  of  the  Interior  when  Congress  is  not  in  session ;  and 
he  shall,  under  the  direction  of  the  Committee,  or  of  the  Secretary  of  the 
Interior,  as  the  case  may  be,  enter  into  a  new  contract  with  the  lowest,  besi 
and  most  responsible  bidder  for  the  interest  of  the  Government  among  those 
whose  proposals  were  rejected  at  the  last  opening  of  bids,  or  he  shall  adver- 
tise for  new  proposals,  under  the  regulations  hereinbefore  stated ;  and  dur- 
ing the  interval  which  may  thus  occur  he  shall,  under  the  direction  of  the 
Joint  Committee  on  Printing,  or  of  the  Secretary  of  the  Interior,  purchase 
in  open  market,  at  the  lowest  market  price,  all  paper  necessary  for  the 
public  printing.     [28  Stat,  L,  602,] 

This  section  superseded  the  similar  provisions  of  R.  6.  sec.  3775. 

Paper  for  postal  cards. —  See  note  under 
section  3,  tupraf  p.  1026. 

Sec.  10.  [Liability  of  defaulting  contractor — suit  on  bond.]  In  case 
of  the  default  of  any  contractor  to  furnish  paper,  he  and  his  sureties  shall 
be  responsible  for  any  increase  of  cost  to  the  Government  in  procuring  a 
supply  of  such  paper  which  may  be  consequent  upon  such  default.  The 
Public  Printer  shall  report  every  such  default,  with  a  full  statement  of  all 
the  facts  in  the  case,  to  the  Solicitor  of  the  Treasury,  who  shall  prosecute  the 
defaulting  contractor  and  his  sureties  upon  their  bond,  in  the  circuit  court 
of  the  United  States  in  the  district  in  which  such  defaulting  contractors 
reside.     [28  Stat,  L,  602,] 

This  section  superseded  R.  S.  sec.  3776  and  R.  S.  sec.  3777,  which  contained  similar 
provisions. 

The  Circuit  Courts  mentioned  in  the  text  were  abolished  and  their  powers  and 
duties  conferred  on  the  District  Courts  by  Judicial  Code,  §§  289-291.  See  Judiciakt, 
vol.  5,  p.  1082. 

Sec.  11.  [Open-market  purchaaes  of  paper.]  The  Joint  Committee  on 
Printing,  or  during  the  recess  of  Congress  the  Secretary  of  the  Interior, 
may  authorize  the  Public  Printer  to  make  purchase  of  paper  in  open  mar- 
ket whenever  they  may  deem  the  quantity  required  so  small  or  the  want  so 
immediate  as  not  to  justify  advertisement  for  proposals.    [28  Stat,  L,  602.] 

This  section  superseded  the  similar  provisions  of  R.  S.  sec.  3778. 

Paper  for  postal  cards. —  See  note  under 
section  3,  supra,  p.  1026. 

Sec.  12.  [Purchase  of  other  material  in  open  market.]  The  Joint  Com- 
mittee is  authorized  to  give  permission  to  the  Public  Printer  to  purchase 
material  other  than  paper  in  open  market,  whenever  in  their  opinion  it 
would  not  promote  the  public  interest  to  advertise  for  proposals  and  to 
make  contracts  for  the  same:  Provided,  however ,  That  the  purchases 
authorized  by  this  Act  shall  not  in  any  term  of  six  months  exceed  the  sum  of 
fifty  dollars  for  any  particular  article  required.     [28  Stat.  L.  602,] 

This  section  superseded  the  similar  provisions  of  the  Act  of  Feb.  1,  1878,  ch.  10,  20 
SUt.  L.  22. 

The  purchases  authorized  by  this  sec-  as  do  not  come  within  R.  S.  3709  (title 
tion  are  paper  and  materials  for  printing  Public  Contracts,  ante,  p.  330).  (1895) 
and  binding  public  documents  and  such       21  Op.  Atty.-Gen.  187. 
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Sec.  13.  [Congressional  Becord  —  contents,  index,  ete.]  The  Joint 
Committee  shall  have  control  of  the  arrangement  and  style  of  the  Congres- 
sional Record,  and  while  providing  that  it  shall  be  substantially  a  verbatim 
report  of  proceedings,  shall  take  all  needed  action  for  the  reduction  of 
unnecessary  bulk,  and  shall  provide  for  the  publication  of  an  index  of  the 
Congressional  Record  semimonthly  during  the  sessions  of  Congress  and  at 
the  close  thereof.     [28  Stat.  L.  603,] 

This,  and  the  following  section  14  of  this  Act,  superseded  an  Act  of  March  31,  1884, 
ch.   18,  23  Stat.  L.  6,  which  read  as  follows: 

"  That  the  Joint  Committee  on  Printing  be,  and  they  ate  hereby,  authorized  and 
directed  to  make  the  necessary  provisions  and  arrangements  for  issuing  the  index  of 
the  Congressional  Record  semi-monthly  during  the  sessions  of  Congress;  that  the 
Public  Printer  be,  and  he  is  hereby,  directed  to  print  and  distribute  the  same  number 
of  copies  of  said  semi-monthly  index  as  he  prints  and  distributes  of  the  daily  issue 
of  the  Record,  and  to  the  same  persons  and  in  the  same  manner;  that  the  Public 
Printer  shall  employ  such  person  to  prepare  said  index  as  shall  be  designated  by  the 
joint  Committee  on  Printing  who  shall  also  fix  and  regulate  the  compensation  to  be 
paid  by  the  Public  Printer  for  the  said  work,  and  direct  the  form  and  manner  of  its 
publication:  Provided,  however ^  That  the  rate  of- compensation  allowed  fur  preparing 
the  said  semi-monthly  indexes,  including  also  their  compilation  into  a  complete  session 
index,  shall  not  exceed,  for  each  page  of  the  printed  Congressional  Record,  the  average 
that  it  cost  per  page  of  the  Congressional  Record  for  compiling  the  session  index  of 
the  Forty-sixth  Congress:  And  provided  further,  That  there  may  be  employed  and 
paid  on  said  work,  at  times  not  interfering  with  their  ordinary  employment,  persons 
who  are  also  employed  and  paid  in  any  other  office  or  employment  under  the 
Government." 

Provisions  relating  to  the  distribution,  etc.,  of  the  Congressional  Record  are  con- 
tained, section  73  [45-60]  of  this  Act,  given  in  Public  Documents. 

Sec.  14.  [Preparation  of  indexes  to  Congressional  Becord.]  The  Joint 
Committee  shall  designate  to  the  Public  Printer  a  competent  person  to 
prepare  the  semimonthly  and  session  index  to  the  Congressional  Becord, 
and  shall  fix  and  regulate  the  compensation  to  be  paid  by  the  Public  Printer 
for  the  said  work  and  direct  the  form  and  manner  of  its  publication  and 
distribution.     [28  Stat,  L.  603,] 

See  the  notes  to  the  preceding  section  13  of  this  Act. 

Sec.  15.  [Lithographing  and  engraving — contracts  with  or  without 
advertising  for  bids.]  When  the  probable  total  cost  of  the  maps  or  plates 
accompanying  one  work  or  document  exceeds  twelve  hundred  dollars,  the 
lithographing  or  engraving  thereof  shall  be  awarded  to  the  lowest  and  best 
bidder,  after  advertisement  by  the  Public  Printer,  under  the  direction  of  the 
Joint  Committee,  which  may  authorize  him  to  make  immediate  contracts  for 
lithographing  or  engraving  whenever  the  exigencies  of  the  public  service  do 
not  justify  advertisement  for  proposals.     [28  Stat.  L.  603.] 

This  section  superseded  R.  S.  sec.  3779,  R.  S.  sec.  37S0,  which  was  amended  hy 
Feb.  12,  1883,  ch.  43,  22  Stat.  L.  414;  and  R.  S.  sec.  3781. 

Maps,  etc,  when  made. —  **  Here  is  clear       at  the  Government  Printing  Office."  (1891) 
evidence   that   Congress   does   not   intend       20  Op.  Atty.-Gen.  41. 
maps,  charts,  and  iUustrations  to  be  made 

Sec.  16.  [Schedule  of  materials  —  proposals  for  contracts  —  contracts 
—  returns.]  The  Public  Printer  shall  prepare  a  schedule  of  materials 
required  to  be  purchased,  showing  the  description,  quantity,  and  quality  of 
each  article,  and  shall  invite  proposals  for  furnishing  the  same,  either  by 
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advertisement  or  circular,  as  the  Joint  Committee  on  Piinting  may  direct, 
and  shall  make  contracts  for  the  same  with  the  lowest  responsible  bidder, 
making  a  return  of  the  same  to  the  Joint  Committee,  showing  the  number  of 
bidders,  the  amounts  of  each  bid,  and  the  awards  of  the  contracts.  [28 
8iat.  L,  603.] 

This  section  superseded  a  provision  of  the  Act  of  July  31,  1876,  ch.  246,  {  1,  19 
Stat.  L.  105,  which  contained  provisions  relating  to  the  purchase  of  materials. 
See  the  notes  to  the  following  section  17  of  this  Act. 


Seo.  17.  [Public  Printer — appointment  —  qualifications  —  title— sal- 
ary—  bond.]  The  President  of  the  United  States  shall  nominate  and, 
by  and  with  the  advice  and  consent  of  the  Senate,  appoint  a  suitable  person, 
who  must  be  a  practical  printer  and  versed  in  the  art  of  bookbinding,  to 
take  charge  of  and  manage  the  Government  Printing  OflSce.  The  title  of 
said  officer  shall  be  Public  Printer.  He  shall  receive  a  salary  of  four  thou- 
sand five  hundred  dollars  per  annum,  and  shall  give  bond  in  the  sum  of  one 
hundred  thousand  dollars  for  the  faithful  performance  of  the  duties  of  his 
office,  said  bond  to  be  approved  by  the  Secretary  of  the  Treasury.  [28  8iiU. 
L.  603.] 

This  section  superseded  R.  S.  sec.  3768,  R.  S.  sec.  3759^  a  provision  of  the  Act  of 
July  31,  1876,  ch.  246,  §  1,  19  Stat.  L.  105,  and  a  provision  of  the  Act  of  Aug.  15, 
1876,  ch.  287,  |  1,  19  Stat.  L.  146,  which  provided  lor  the  designation,  appointment, 
compensation,  and  bond  of  the  Public  Printer. 

See  the  notes  to  the  preceding  section  16,  and  section  45  of  the  Act,  infra,  p.  1038. 

The  Act  of  March  3,  1915,  ch.  75,  fi  1,  38  Stat.  L.  879,  provides,  as  did  similar  Acts 
for  preceding  years  for  "  Public  Printer,  $6,500." 

A  deputy  public  printer  was  authorized  by  the  Act  of  May  27,  1908,  ch.  200,  |  1, 
infra,  p.  1052. 


Control  of  joint  committee. —  Prior  to 
the  Revised  Statutes  it  was  held,  in  U.  S. 
17.  Seaman,  (1854)  2  Hayw.  &  H.  (D.  C.) 
151,  27  Fed.  Cas.  No.  16,245a,  affirmed  in 
(1854)  17  How.  225,  15  U.  S.  (L.  ed.) 
226,  that  the  superintendent  as  public 
printer  is  subjected  wholly  to  the  control 
of  the  joint  conunittee  on  printing. 

Nature  of  office. —  Prior  to  the  passage 
of  this  Act  it  was  held,  in  Clapp  f>.  U.  S., 
(1871)  7  Ct.  01.  353,  that  the  congres- 
sional printer  is  an  officer  of  the  Senate, 
but  his  duties  are  not  confined  to  the 
Senate,  but  extend  equally  to  the  House 
of  Representatives  and  to  all  departments 
of  the  government  by  law  authorized  to 
require  printing  at  the  government  print- 
ing office;  his  duties  being  distinct,  dis- 
charged outside  the  halls  of  Congress,  paid 
for  by  specific  appropriation  and  not  out 
of  the  conting«at  fund  of  Congress,  neither 
he  nor  his  clerks  or  employees  can  be 
classed  as  officers  of  the  Senate  within 
the  meaning  of  an  Act  giving  employees 
of  the  Senate  additional  pay.  (14  Stat. 
L.  323,  §  18.) 

To  whom  responsible. —  It  was  held,  un- 
der the  provisions  superseded  by  the  above 
Act,  in  U.  S.  V.  Allison,  (1876)  91  U.  S. 


303,  23  U.  S.  (L.  ed.)  372,  reversing 
(1874)  10  Ot.  CI.  449,  that  the  superin- 
tendent of  public  printing  is  not  under 
the  control  of  any  one  of  the  executive 
departments.  He  seems  to  have  a  depart- 
ment of  his  own,  in  which  in  a  sense  he 
IS  supreme,  being  more  responsible  to 
Congress  than  to  any  other  authority. 
The  Secretary  of  the  Interior  has  no  con- 
trol whatever  over  the  employment  of 
men  by  the  superintendent,  neither  can 
he  fix  their  wages  nor  supervise  the  action 
of  the  superintendent  in  that  particular. 
He  does  not  pay  them,  and  has  no  control 
whatever  over  the  funds  out  of  which 
they  are  paid.  The  superintendent  is  un- 
der the  direction  of  the  committee  of  each 
House  of  Congress  in  respect  to  engraving, 
and  he  goes  to  the  Secretary  of  the  Treaa* 
ury  with  his  estimates.  The  joint  com- 
mittee on  printing  settle  all  disputes  be- 
tween him  and  his  contractor  for  the  de- 
livery of  paper.  He  reports  to  Congress 
in  respect  to  his  employees,  and  to  the 
Secretary  of  the  Treasury  in  respect  to 
his  receipts  and  disbursements;  from  thst 
department,  also,  he  draws  his  money 
upon  proper  requisitions. 


Sec.  18.  [Duties  of  Public  Printer.]    It  shall  be  the  duty  of  the  Public 
Printer  to  purchase  all  materials  and  machinery  which  may  be  necessary 
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for  the  Qovemment  Printing  Office ;  to  take  charge  of  all  matter  which  is  to 
be  printed,  engraved,  lithographed,  or  bound ;  to  keep  an  account  thereof  in 
the  order  in  which  it  is  receiyed,  and  to  cause  the  work  to  be  promptly  exe- 
cuted; to  superintend  all  printing  and  binding  done  at  the  Gk)vemment 
Printing  Office,  and  to  see  that  the  sheets  or  volumes  are  promptly  delivered 
to  the  officer  who  is  authorized  to  receive  them.  The  receipt  of  such  officer 
shall  be  a  sufficient  voucher  for  their  delivery.    [28  Stat.  L,  603.] 

This  section  superseded  the  similar  proirisions  of  R.  S.  sec.  3760. 

What    purchases    inchided. —  The    pur-  p.   336),   inhibiting  purchases   and   con* 

chases  by  the  public  printer  contemplated  tracts  for  supplies  by  departments  of  the 

by  this  Act  are  paper  and  materials  for  government   except    after    due    advertise- 

printing  and  bindmg  public  documents  and  ment  for  proposals.     (1895)  21  Op.  Atty.- 

such  as  do  not  come  within  R.  S.  sec  Gen.  137. 
3709     (title    Public    Contbacts,    ante, 

• 

Sec.  19.  [Public  Printer  to  report  nnmber  of  copioB,  6tc.>  printed  and 
bound.]  The  Public  Printer  shall  make  annual  report  to  Congress,  and  in 
it  specify  the  number  of  copies  of  each  Department  report  and  document 
printed  upon  requisition  by  the  head  of  the  Department  for  which  the 
printing  was  done,  and  he  shall  also  specify  in  said  report  the  exact  number 
of  copies  of  books,  giving  the  titles  of  the  books^  bound  upon  requisition  for 
Senators,  Bepresentatives,  Delegates,  and  other  officers  of  the  (Government 
and  the  cost  thereof.    [28  Stat.  L.  603.] 

This  section  superseded  R.  S.  sec.  3816,  which  provided  as  follows:  "  Sec.  3815.  The 
Congressional  Printer  shall  render  to  the  Secretary  of  the  Treasury,  <juarterly,  a  fuU 
account  of  all  purchases  made  by  him,  and  of  all  printing  and  bmding  done  in  the 
Government  Prmting-Office  for  each  House  of  Congress  and  for  each  of  the  executive 
and  judicial  departments."     Res.  No.  25,  June  23,  1860,  12  Stat.  L.  118. 

Seo.  20.  [Boards  of  examiners  —  board  of  condemnation.]  The  chief 
clerk,  the  foreman  of  printing,  and  a  person  designated  by  the  Joint  Com- 
mittee on  Printing,  shall  constitute  a  board  to  examine  and  report  in  writ- 
ing on  all  paper  delivered  under  contract,  or  by  purchase  or  otherwise,  at 
the  Government  Printing  Office.  The  chief  clerk,  foreman  of  binding,  and 
a  person  designated  by  the  Joint  Committee  on  Printing  shall  constitute  a 
board  to  examine  and  report  in  writing  on  all  material,  except  paper,  for 
the  use  of  the  bindery.  The  chief  clerk,  the  foreman  of  printing,  and  a  per- 
son designated  by  the  Joint  Committee  on  Printing  shall  constitute  a 
board  of  condemnation,  who,  upon  the  call  of  the  Public  Printer,  shall 
determine  the  condition  of  presses  and  other  machinery  and  material  used 
in  the  Government  Printing  Office,  with  a  view  to  eondemnation.  {28 
Stat.  L.  603.] 

The  deputy  public  printer  of  the  govern-  chief  clerk  is  confined  to  those  duties  and 

ment  printing  office  is  the  proper  person  powers  which  ordinarily  belong  to  that 

to   perform  the  duties   and  exercise  the  office,  as  such.     (1911)  29  Op.  Atty.-Gen. 

powers  prescribed  by  this  section,  and  the  210. 

Sec.  21.  [Condemned  material  to  be  sold  or  exchanged.]  Whenever 
any  machinery  or  material  in  the  Government  Printing  Office  shall  have 
been  regularly  condemned  as  unserviceable,  the  Public  Printer  may  sell  the 
same,  after  public  advertisement,  to  the  highest  bidder,  for  cash,  and  turn 
the  proceeds  into  the  Treasury  of  the  United  States :  Provided,  That  in  case 
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the  sum  or  sums  oflEered  for  such  advertised  property  should  be  deemed  by 
him  too  low,  he  may  exchange  said  old  machinery  or  material  for  new,  pay- 
ing the  difference  in  money,  and  render  appropriate  vouchers  for  such 
expenditure.     [28  Stat  L.  €04.] 

Sec.  22.  [Public  printer  to  report  to  Congress.]  The  Public  Printer 
shall,  on  the  first  day  of  each  regular  session,  report  to  Congress  the  exact 
condition  and  the  quantity  and  cost  of  all  printing,  binding,  lithographing, 
and  engraving;  the  quantity  and  cost  of  all  paper  purchased  for  the  same; 
a  detailed  statement  of  all  proposals  and  contracts  entered  into  for  the  pur- 
chase of  paper  and  other  materials,  and  for  lithographing  and  engraving; 
of  all  payments  made,  during  the  preceding  year,  under  his  direction; 
of  the  quantity  of  work  ordered  and  done,  with  a  general  classification 
thereof,  for  each  Department,  and  a  detailed  statement  of  each  account 
with  the  Departments  or  public  oflScers;  a  classified  detailed  statement  of 
the  number  of  hands  employed  and  the  sums  paid  to  each ;  and  such  other 
information  touching  all  matters  connected  with  the  Printing  OflSce  as  may 
be  in  his  possession.     [28  Stat.  L.  €04.] 

This  Bection  superseded  R.  S.  sec.  3821,  a  provision  of  the  Act  of  March  3,  1893, 
eh.  208,  27  Stat.  L.  612,  and  a  Res.  of  June  20,  1874,  No.  12,  18  Stat.  L.  288. 

This  section,  taken  in  connection  with  the  various  other  provisions  of  this  Act, 
would  seem  to  supersede  also  R.  S.  sec.  3820,  which  was  as  follows: 

"  Sec.  3820.  The  Congressional  Printer  shall  keep  a  true  account  of  all  paper 
received  from  contractors,  and  of  all  paper  used  in  the  Public  Printing-Office,  and 
shall,  at  the  end  of  each  fiscal  year,  report  to  the  Secretary  of  the  Interior  the  amount 
of  each  class  consumed  in  said  office,  and  the  works  or  publications  in  which  the  same 
was  used."    Res.  of  June  23,  1860,  No.  25,  12  Stat.  L.  119. 

Sec.  23.  This  section  was  as  follows: 

"Sec.  23.  The  employees  of  the  Government  Printing  Office,  whether  employed  by 
the  piece  or  otherwise,  shall  be  allowed  leaves  of  absence  with  pay  to  the  extent  of  nut 
exceeding  thirty  days  in  any  one  fiscal  year  under  such  regulations  and  at  such  times 
as  the  Public  Printer  may  designate  at  the  rate  of  pay  received  by  them  during  the 
time  in  which  said  leave  was  earned;  but  such  leaves  of  absence  shall  not  be  allowed 
to  accumulate  from  year  to  year.  Such  employees  as  are  engaged  on  piecework  shall 
receive  the  same  rate  of  pay  for  the  said  thirty  days*  leave  as  will  be  paid  to  day 
hands:  Provided^  That  tnose  regularly  employed  on  the  Congressional  Record  shall 
receive  leave,  with  pay,  at  the  close  of  each  session,  pro  rata  for  the  time  of  such 
employment:  And  provided  further.  That  it  shall  be  lawful  to  allow  pro  rata  leave 
to  those  servinfi:  fractional  parts  of  the  year." 

It  superseded  the  Act  of  June  30,  1886,  ch.  572,  24  Stat.  L.  91;  the  Act  of  Aug.  1, 
1888,  ch.  722,  25  Stat.  L.  362,  and  a  provision  of  the  Act  of  June  19,  1894,  ch.  108,  2S 
^;tat.  U  94,  which  was  repeated  in  an  Act  of  March  2,  1895,  ch.  187,  §  1,  28  Stat.  L. 
864.  Both  the  last  cited  Act  and  the  section  2^  here  quoted  were  superseded  by  the 
Act  of  June  11,  1896,  ch.  420,  |  1,  infra,  p.  1045. 

Sec.  24:  This  section,  relating  to  furnishing  the  Congressional  Record  to  members  of 
Congress,  is  given  in  Public  Documbnts. 

Sec.  25.  [Stereotyping  or  electrotyping.]  The  Public  Printer  shall 
cause  to  be  stereotyped  or  electrotyped  all  matter  when  there  is  a  reason  to 
believe  that  it  will  be  needed  a  second  time.    [28  Stat.  L,  €04.] 

Sec.  26.  [Public  Printer's  estimates  for  paper.]  The  Public  Printer 
shall,  at  the  beginning  of  each  session  of  Congress,  submit  to  the  Joint 
Committee  on  Printing  estimates  of  the  quantity  of  paper  of  all  descriptions 
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which  will  be  required  for  the  public  printing  and  binding  during  the 
ensuing  year.    [28  Stat.  L,  604,] 

This  section  superseded  the  similar  provisions  of  R.  S.  sec.  3766. 

Paper  for  poetal  cards. —  See  the  note 
to  section  3,  ttupra,  p.  lt)26. 

Sec.  27.  [Public  Printer's  estimates  for  expenses.]  He  shall  prepare 
and  submit  to  the  Secretary  of  the  Treasury,  annually,  in  time  to  have  the 
same  embraced  in  the  estimates  from  that  Department,  detailed  estimates  of 
the  sums  which  will  be  required  for  salaries,  wages,  printing,  engraving, 
lithographing,  binding,  materials,  and  other  necessary  expenses  of  said 
Printing  OflBce  for  the  ensuing  fiscal  year.     [28  Stat.  L.  604.] 

This  section  superseded  R.  8.  sec.  3814,  which  contained  similar  provisions;  also 
R.  S.  sec.  3822,  relating  to  detailed  estimates  of  the  sums  required  for  the  support  of 
the  government  printing-office. 

See  further  the  third  paragraph  of  the  Act  of  March  2,  1895,  ch.  189,  {  1,  infra^ 
p.  1044. 

Sec.  28.  This  section  was  as  follows: 

"  Sekx  28.  There  shaU  be  advanced  to  the  Public  Printer,  from  time  to  time,  as  the 
public  service  may  require  it,  and  under  such  rules  as  the  Secretary  of  the  Treasury 
may  prescribe,  a  sum  of  money,  not  exceeding,  at  any  time,  four-fifths  of  the  penalty 
of  hin  bond,  to  enable  him  to  pay  for  work  and  material." 

It  was  superseded  by  Act  of  March  30,  1900,  ch.  118,  infra,  p.  1046. 

As  originally  enacted  it  superseded  R.  S.  sec.  3816  as  amended  by  aa  Act  of  May  29, 
1894,  ch.  86,  28  Stat.  L.  84. 

Sec.  29.  [ReceiptB  from  sales  of  documents,  waste  material,  «to., 
deposited  in  Treasury  —  report.]  Moneys  received  from  sales  of  extra 
copies  of  documents,  paper  shavings,  imperfections,  waste  gold  leaf,  leather 
and  book-cloth  scraps,  and  for  the  sale  of  old  and  condemned  material,  shall 
be  deposited  by  the  Public  Printer  in  the  Treasury  of  the  United  States, 
and  a  detailed  statement  thereof  shall  be  included  in  his  annual  report  to 
Congress.     [28  Stat.  L.  605.] 

This  section  superseded  B.  S.  sec.  3818  which  related  to  the  same  subject. 

Sec.  30.  [Settlement  of  accounts.]  The  Public  Printer  shall  settle  the 
account  of  his  receipts  and  disbursements  in  the  same  manner  required  of 
other  disbursing  oflScers.    [28  Stat.  L.  605.] 

This  section  superseded  the  similar  provisions  of  R.  6.  sec.  3817. 

Sec.  31.  [Consolidation  of  printing  offices  under  control  of  Public 
Printer  —  exceptions  —  requisitions' for  work — reports.]  All  printing 
offices  in  the  Departments  now  in  operation,  or  hereafter  put  in  operation, 
by  law,  shall  be  considered  a  part  of  the  Government  Printing  Office,  and 
shall  be  under  the  control  of  the  Public  Printer,  who  shall  furnish  all 
presses,  types,  imposing  stones,  and  necessary  machinery  and  material  for 
said  offices  from  the  general  supplies  of  the  Government  Printing  Office; 
and  all  paper  and  material  of  every  kind  used  in  the  said  offices  for  depart- 
mental work,  except  letter  and  note  paper  and  envelopes,  shall  be  supplied 
by  the  Public  Printer;  and  all  persons  employed  in  said  printing  offices 
and  binderies  shall  be  appointed  by  the  Public  Printer,  and  be  carried  on 
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his  pay  roll  the  same  as  employees  in  the  main  office,  and  shall  be  responsi- 
ble to  him:  Provided,  That  the  terms  of  this  Act  shall  not  apply  to  the 
office  in  the  Weather  Bureau,  or,  to  so  much  of  the  printing  as  is  necessary 
to  expedite  the  work  of  the  Record  and  Pension  Division  of  the  War  Depart- 
ment nor  to  the  printing  office  now  in  operation  in  the  Census  Office ;  but  the 
Public  Printer,  with  the  approval  of  the  Joint  Committee  on  Printing,  may 
abolish  any  of  these  excepted  offices  whenever  in  their  judgment  the 
economy  of  the  public  service  would  be  thereby  advanced.  All  work  done 
in  the  said  offices  shall  be  ordered  on  blanks  prepared  for  that  purpose  by 
the  Public  Printer,  which  shall  be  numbered  consecutively,  and  must  be 
signed  by  some  one  designated  by  the  head  of  the  Department  for  which  the 
work  is  to  be  done,  who  shall  be  held  responsible  for  all  work  thus  ordered, 
and  who  shall  quarterly  report  to  the  head  of  the  Department  a  classified 
statement  of.  the  work  done  and  the  cost  thereof,  which  report  shall  be 
trausmitted  to  the  Public  Printer  in  time  for  his  annual  report  to  Congress. 
The  Public  Printer  shall  show  in  detail,  in  his  annual  report,  the  cost  of 
operating  each  departmental  office.    [28  Stat.  L.  605,] 

This  section  superseded  the  provisions  of  the  Act  of  July  31,  18S6,  ch.  827,  24 
Stat.  L.  194;  the  Act  of  Itfarch  30,  1888,  ch.  47,  26  Stat.  L.  52,  and  the  Act  of  July  11, 
1890,  ch.  667,  fi  1,  26  Stat.  L.  252,  which  related  to  the  printing  for  the  office  of  the 
Surgeon-General. 


Authority  of  public  printer  to  abolish 
branch  office. —  No  power  is  conferred  upon 
tlie  public  printer,  of  his  own  motion,  to 
abolish  any  branch  printing  office;  nor 
with  the  consent  of  the  joint  committee 
on  printing  to  abolish  any,  other  than 
the  excepted  offices  enimierated  in  this 
section.     (1910)   28  Op.  Atty.-Gen.  232. 

The  public  printer  cannot  discontinue 
the  operation  of  the  branch  printing 
offices,  as  branch  offices,  except  the  spe- 


cific offices  mentioned  in  the  proviso  of 
this  section,  to  wit,  those  in  the  weather 
bureau  and  the  record  and  pension  di- 
vision of  the  War  Department,  even 
though  he  transfers  the  employees  and 
plants  thereof,  either  in  whole  or  in  part, 
to  the  government  printing  office  build- 
ing, and  there  continues  the  work 
hitherto  performed  in  the  branch  offices. 
(1911)    28  Op.  Atty.-Gen.  601. 


Sec.  32.  [Accountability  for  materials  —  requisitions  —  receipts.]  The 

Public  Printer  shall  charge  himself  with,  and  be  accountable  for,  all  mate- 
rial received  for  the  public  use.  The  foreman  of  printing  and  binding  shall 
make  out  estimates  of  the  quantity  and  kind  of  material  required  for  their 
respective  departments,  and  file  written  requisitions  therefor  when  it  is 
needed.  The  Public  Printer  shall  furnish  the  same  to  them  on  these  requisi- 
tions, as  required  for  the  public  service,  and  they  shall  receipt  to  him  and 
be  held  accountable  for  all  material  so  received.    [28  Stat.  L.  €05.] 

This  section  superseded  the  similar  provisions  of  B.  S.  sec.  3783. 


Sec.  33.  [Fraud  by  Public  Printer— penalty.]  If  the  Public  Printer 
shall,  by  himself  or  through  others,  corruptly  collude  or  have  any  secret 
understanding  with  any  person  to  defraud  the  United  States,  or  whereby 
the  United  States  shall  be  made  to  sustain  a  loss,  he  shall,  on  conviction 
thereof  before  any  court  of  competent  jurisdiction  forfeit  his  oflSce  and  be 
imprisoned  in  the  penitentiary  for  a  term  of  not  more  than  seven  years,  and 
fined  in  a  sum  not  exceeding  three  thousand  dollars.     [28  Stat.  L.  605,] 

This  section  superseded  the  similar  prorisions  of  R.  8.  sec  3784. 
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Sec.  34.  [Private  interests  by  Public  Printer,  etc.,  prohibited  —  pen- 
alty.] Neither  the  Public  Printer,  chief  clerk,  foreman  of  printing,  fore- 
man of  binding,  nor  any  of  their  assistants  shall,  during  their  continuance 
in  office,  have  any  interest,  direct  or  indirect,  in  the  publication  of  any 
newspaper  or  periodical,  or  in  any  printing,  binding,  engraving,  or  litho- 
graphing of  any  kind,  or  in  any  contract  for  furnishing  paper  or  other 
material  connected  with  the  public  printing,  binding,  lithographing,  or 
engraving ;  and  for  every  violation  of  this  section  the  party  offending  shall, 
on  conviction  before  any  court  of  competent  jurisdiction,  be  imprisoned  in 
the  penitentiary  for  a  term  of  not  less  than  one  nor  more  than  five  years, 
and  shall  be  fined  not  exceeding  five  hundred  dollars.    [28  Stat.  L.  605 J\ 

This  section  superseded  the  similar  provisions  of  R.  S.  sec.  3765. 

Sec.  35.  [Temporary  storage.]  The  Public  Printer  is  hereby  author- 
ijcec],  under  great  urgency,  while  in  occupancy  of  the  present  Government 
Printing  Office,  to  procure  suitable  storage  room,  as  near  said  building  as 
practicable,  for  the  temporary  storage  of  the  property  of  the  Government, 
with  a  view  to  relieving  the  said  office  from  undue  strain :  Provided,  That 
no  contract  for  nor  lease  of  buildings  or  accommodations  for  this  purpose 
shall  be  made  or  entered  into  for  a  longer  period  than  one  year,  and  that 
every  such  contract  or  lease  shall  be  first  submitted  to  the  Joint  Committee 
on  Printing  for  their  approval  and  be  approved  by  them.  [28  Stat,  L. 
606.] 

This  section  may  be  regarded  as  temporary  only. 

The  erection  of  a  new  building  for  the  government  printing  office  is  provided  for 
by  Act  of  March  2,  1S05,  ch.  180,  28  Stat.  L.  962. 

Sec.  36.  [Vacancy  in. office  of  Public  Printer — temporary  appoint- 
ment.] In  case  of  the  death,  resignation,  absence,  or  sickness  of  the  Public 
Printer  the  chief  clerk  of  the  (Government  Printing  Office  shall  perform  the 
duties  of  the  Public  Printer  until  a  successor  is  appointed  or  such  absence  or 
sickness  shall  cease ;  but  the  President  may,  in  his  discretion,  authorize  and 
direct  any  other  officer  of  the  Government,  whose  appointment  is  vested  in 
the  President  by  and  with  the  advice  and  consent  of  the  Senate,  to  perform 
the  duties  of  the  vacant  office  until  a  successor  is  appointed,  or  the  sickness 
or  absence  of  the  Public  Printer  shall  cease:  Provided,  That  a  vacancy 
occasioned  by  death  or  resignation  must  not  be  temporarily  filled  under  the 
provisions  of  this  section  for  a  longer  period  than  ten  days,  and  no  tem- 
porary appointment,  designation,  or  assignment  of  another  officer  to  per- 
form such  duty  shall  be  made  except  to  fill  a  vacancy  happening  during  a 
recess  of  the  Senate.    [28  Stat,  L.  60S*] 

The  Deputy  Public  Printer  of  the  Gov-      the    powers    prescribed    by    this    section, 
ernment    Printing    Office    is    the    proper       (1911)    20  Op.  Atty.-Qen.  210. 
person    to    perform    duties    and    exercise 

Sec.  37.  [Printing  for  members  of  Congress  —  extracts  from  Congres- 
sional Becord  —  documents  —  mailing  envelopes  and  franks.]  It  shall  be 
lawful  for  the  Public  Printer  to  print  and  deliver,  upon  the  order  of  any 
Senator,  Representative,  or  Delegate,  extracts  from  the  Congressional 
Record,  the  person  ordering  the  same  paying  the  cost  thereof;  and  docu- 
ments and  reports  of  committees,  with  the  evidence  and  papers  submitted 
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therewith,  or  any  part  thereof  ordered  printed  by  Congress,  may  be 
reprinted  by  the  Public  Printer  on  order  of  any  member  of  Congress  or 
Delegate,  on  prepayment  of  cost  thereof.  The  Public  Printer  may  furnish 
without  cost  to  Senators,  Members,  and  Delegates,  envelopes,  ready  for 
mailing  the  Congressional  Record  or  any  part  thereof,  or  speeches,  or 
reports  therein  contained.  Envelopes  so  furnished  shall  contain  in  the 
upper  left-hand  corner  thereof  the  following  words,  to  wit:  **  Senate  United 
States  (or  House  of  Representatives,  U.  S.).  Part  of  Congressional  Record. 
Free,''  and  in  upper  right-hand  comer  the  letters  "  U.  S.  S."  or  **  M.  C." 
But  he  shall  not  print  any  other  words  thereon,  except  at  the  personal 
expense  of  the  Senator,  Member,  or  Delegate  ordering  the  same,  except  to 
affix  the  official  title  of  a  document. 

He  may  also  furnish  without  cost  to  Senators,  Members,  and  Del^atcs 
blank  franks,  printed  on  sheets  and  perforated,  or  singly,  at  the  option  of 
said  Senators,  Members,  and  Delegates,  for  public  documents.  Franks  so 
furnished  shall  contain  in  the  upper  left-hand  corner  thereof  the  follow- 
ing words,  to  wit:  **  Public  document.  Free.  United  States  Senate  (or 
House  of  Representatives  U.  S.),"  and  in  upper  right  hand  comer  the 
letters  **  U.S.S.''  or  **M.C.''  But  he  shall  not  print  any  other  words 
thereon  except  where  it  may  be  desirable  to  affix  the  official  title  of  a  docu- 
ment. All  other  words  printed  thereon  shall  be  at  the  personal  expense  of 
the  Senator,  Member,  or  Delegate  ordering  the  same. 

At  the  request  of  any  Congressman  the  Public  Printer  is  authorized  to 
print  upon  franks  or  envelopes  used  for  mailing  public  documents  or  seed 
the  facsimile  stamp  of  said  Congressman  and  a  special  request  for  return 
if  not  called  for,  and  the  name  of  the  State  and  county  and  city.  Said 
Congressman  to  deposit  with  his  order  the  extra  expense  involved  in  print- 
ing these  additional  words. 

All  moneys  accruing  under  this  section  shall  be  deposited  by  the  Public 
Printer  in  the  Treasury  of  the  United  States  and  accounted  for  in  his 
annual  report  to  Congress.    [28  Stat,  L,  606,  as  amended  by  33  Stat.  L.  9,] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Jan.  30,  1904, 
ch.  39,  by  inserting  after  the  words  "  blank  franks  '*  where  they  occur  in  the  second 
paragraph  of  the  section,  the  following  words,  '^  printed  on  sheete  and  perforated,  or 
singly,  at  the  option  of  said  Senators,  Members,  and  Delegates." 

This  section  superseded  a  provision  of  an  Act  of  March  3,  1875,  ch.  129,  §  1,  18 
Stat.  L.  347,  and  a  Res.  of  April  15,  1886,  No.  11,  24  Stat.  L.  341.  It  was  modi&ed 
by  the  Act  of  March  2,  1895,  ch.  189,  §  1,  infra,  p.  1044. 

Sec.  38.  [Purchase  of  press  supplies,  without  advertising.]  The  Public 
Printer  may  purchase  in  open  market,  and  without  previous  advertising, 
such  supplies  as  the  Government  Printing  Office  may  require,  of  ink,  rollers, 
composition  for  making  rollers,  tapes,  press  blankets,  and  lubricating  oils, 
taking  care  that  only  the  lowest  market  prices  be  paid;  and  when  prac- 
ticable he  shall  issue  circulars  inviting  bids.    [28  Stat.  L.  607.] 

This  section  superseded  the  similar  provisions  of  the  Act  of  Dec.  21,  18S2,  ch.  5,  22 
Stat.  L.  397. 

Sec.  39.  [Wages  — extra  pay  for  night  work.]  The  Public  Prmtcr 
shall  pay  no  greater  price  for  composition  than  fifty  cents  per  thousand  ems, 
to  pressmen  fifty  cents  per  hour,  and  forty  cents  per  hour  for  time  work  to 
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printers  and  bookbinders :  Provided,  That  the  pay  of  all  employees  of  the 
Gtovernment  Printing  OflBee  engaged  on  night  work  (between  the  hours  of 
five  o'clock  postmeridian  and  eight  o'clock  antemeridian)  shall  be  twenty 
per  centum  in  addition  to  the  amount  paid  for  day  labor.  [28  Slat.  L, 
607.] 

This  section  superseded  the  provisions  of  the  Act  of  Feb.  16,  1877,  ch.  68,  19  Stat.  L. 
231,  the  Act  of  Jan.  13,  1883,  ch.  23,  22  Stat.  L.  402,  and  the  Act  of  March  3,  1891, 
ch.  550,  26  Stat.  L.  1084. 

Further  provisions  relating  to  wages,  etc.,  see  the  Act  of  June  6,  1900,  ch.  791,  §  1, 
infra,  p.  1046;  the  Act  of  March  4,  1909,  ch.  299,  §  1,  infra,  p.  1053;  and  the  Act  of 
Aug.  24,  1912,  ch.  355,  §  1,  infra^  p.  1055. 


Wlio  entitled  to  extra  pay  for  night 
work. — ^An  assistant  foreman  of  the  press- 
room in  the  government  printing  of£se  on 
duty  at  night  is  an  '^  employee  engaged 
on  night  work  "  within  the  intent  oi  this 
Act  and  entitled  to  "twenty  per  cent,  in 
addition  to  the  amount  paid  for  day 
labor.'*  Louis  v.  U.  S.,  (1901)  37  Ct. 
CI.  81. 


How  computed. —  The  additional  twenty 
per  cent,  given  by  this  section  for  the 
performance  of  night  labor  is  to  be  com- 
puted on  the  amount  of  the  employee's 
salary  while  serving  in  the  day  time,  and 
is  not  to  be  computed  on  the  salary  of 
the  officer  performing  similar  work  in 
the  daytime.  Louis  r.  U.  S.,  (1901)  37 
Ct.  CI.  81. 


Sec  40.  This  section,  relating  to  the  Congressional  Directory  and  Record^  is  given 
in  Public  Docuicents. 


Sec.  41.  [BngravlxigB  and  lithographB  —  performance  of  contract^* 
certificate.]  The  Public  Printer  shall  preserve  in  his  office  samples  of  the 
paper  on  which  any  engravings  or  lithographs  are  to  be  furnished  by  con- 
tract, and  he  shall  not  receive  any  engraving  or  lithograph  which  is  not 
printed  on  paper  equal  to  the  sample,  or  which  is  not  executed  in  the 
proper  manner  or  in  the  quantity  contracted  for,  or  within  the  time  speci- 
fied in  the  contract,  unless,  for  special  reasons,  he  may  have  extended  the 
time.  The  contractor  shall  not  be  paid  except  upon  the  certificate  of  the 
Public  Printer  that  his  contract  has  been  complied  with.    [28  Stat,  L.  607.] 

This  section  superseded  the  similar  provisions  of  R.  S.  sec.  3782. 

Sec.  4a.    This  section,  relating  to  the  sale  of  extra  copies  of  documents,  is  given  in 
PuBuc  Documents. 


Sec.  43.  [List  of  employees  for  Biennial  Register  and  statistics.]  The 
Public  Printer  shall,  on  the  first  day  of  July  in  each  year  in  which  a  new 
Congress  is  to  assemble,  cause  to  be  filed  in  the  Department  of  the  Interior  a 
full  and  complete  list  of  all  officers,  agents,  clerks,  and  employees  employed 
in  his  department,  or  in  any  of  the  branch  offices.  He  shall  include  in  such 
list  all  the  statistics  peculiar  to  his  department  required  to  enable  the  Secre- 
tary of  the  Interior  to  prepare  the  Biennial  Register.     [28  Stat.  L.  607.] 

See  further  section  73  [63-481  of  this  Act  given  in  Public  DocuMmrrs. 


Sec.  44.  [Chief  clerk  —  foremen  of  printing  and  binding.]  There  shall 
be  appointed  by  the  Public^  Printer  a  chief  clerk,  who  shall  be  a  practi- 
cal printer  and  versed  in  the  art  of  bookbinding,  whose  salary  shall  be  two 
thousand  four  hundred  dollars  per  annum ;  and  a  foreman  of  printing  and 
a  foreman  of  binding,  who  must  be  practically  and  thoroughly  acquainted 
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with  their  respective  trades,  who  shall  each  receive  a  salary  of  two  thousand 
one  hundred  dollars  per  annum.    [26  Stat.  L.  607.] 

This  section  superseded  R.  S.  sec.  3761  which  contained  somewhat  similar  proviBiona. 

The  Act  of  May  27,  1908,  ch.  200,  S  1»  infra,  p.  1052,  authorized  the  appoiotment 
of  a  deputy  public  printer  who  should  perform  the  duties  theretofore  required  of  the 
chief  clerk. 

A  provision  of  the  Act  of  March  4,  1909,  ch.  299,  |  1,  infra,  p.  1053,  increased  the 
salary  of  the  foreman  of  binding  mentioned  in  the  text  to  $2,500  per  year. 

The  Act  of  March  3,  1915,  ch.  75,  S  1,  38  Stat.  L.  879,  contained,  as  did  similar  Acts 
for  preceding  years,  an  appropriation  of  $2,500  for  the  chief  clerk. 

R.  S.  sec.  3819  was  as  follows: 

"  Seo.  9819.  The  foreman  of  printing  and  binding  shall  make  out  and  diBliver  to 
the  Congressional  Printer  montnly  statements  of  the  work  done  in  their  respective 
offices,  together  with  monthly  pay-rolls,  which  shaU  contain  the  names  of  the  persons 
employed,  the  rate  of  compensation  of  and  amount  due  to  each,  and  the  service  for 
which  it  is  due " 

Res.  of  June  23,  i860,  No.  26,  12  Stat  L.  117. 

The  provisions  of  this  section  were  not  carried  into  the  Printing  and  Binding  Act 
of  1895,  yet  from  the  comprehensive  nature  of  that  Act  it  would  seem  to  be  superseded 
by  its  omission  therefrom  and  the  enactment  of  inconsistent  provisions  therein. 

Sec.  45.  [Skilled  workmen  to  be  employed.]  It  shall  be  the  duty  of  the 
Public  Printer  to  employ  workmen  who  are  thoroughly  skilled  in  their 
respective  branches  of  industry,  as  shown  by  trial  of  their  skill  under  his 
direction.    [28  Stat  L.  607.] 

This  section  superseded  a  similar  provision  of  the  Act  of  July  31,  1876,  ch.  246,  §  1, 
19  Stat.  L.  105.    See  the  notes  to  sections  16,  17,  of  this  Act,  supra,  p.  1029. 

Sec.  46.  This  section,  relating  to  holidays  for  employees  in  the  government  printing 
offices  is  given  in  Houdays,  vol.  3,  p.  560. 

Sec.  47.  [Nijfht  work.]  The  Public  Printer  shall  cause  work  to  be  done 
on  the  public  printing  in  the  Government  Printing  OflBce  at  night  as  well  as 
through  the  day,  when  the  exigencies  of  the  public  service  require  it,  but 
the  provisions  of  the  existing  eight-hour  law  shall  apply.     [28  Stat.  L.  607.] 

This  section  superseded  the  somewhat  similar  provisions  of  R.  S.  sec.  3764. 

By  Act  of  March  30,  1888,  ch.  47,  infra,  p.  1044,  the  public  printer  is  "  directed  to 
rigidly  enforce  the  provisions  of  the  eight-hour  law  in  the  department  under  his 
charge."    See  further  provisions  under  title  Labob. 

Sec.  48.  [Clerks.]  The  Public  Printer  may  employ  two  clerks  of  class 
four,  at  an  annual  salary  of  one  thousand  eight  hundred  dollars  each ;  two 
clerks  of  class  three,  at  one  thousand  six  hundred  dollars  each  per  annuin, 
one  clerk  of  class  two,  at  one  thousand  four  hundred  dollars  per  annum.  [J^ 
Stat.  L.  608.] 

This  section  superseded  R.  S.  sec.  3762,  which  related  to  the  employment  of  clerks. 

Sec.  49.  [Proof-readers,  laborers,  and  other  hands.]  The  Public  Printer 
may  employ,  at  such  rates  of  wages  as  he  may  deem  for  the  interest  of  the 
Government  and  just  to  the  persons  employed,  such  proof-readers,  laborers, 
and  other  hands  as  may  be  necessary  for  the  execution  of  the  orders  for 
public  printing  and  binding  authorized  by  law ;  but  he  shall  not  at  any  time, 
employ  in  the  office  more  hands  than  the  absolute  necessities  of  the  public 
work  may  require.     [28  Stat.  L.  608.] 

Xhiv  section  superseded  the.  similar  provisions  of  K.  S.  sec.  3763, 
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Sec.  50.  [ApprentieeB.]  The  Publio  Printer  may  employ  such  number 
of  apprentices  not  to  exceed  twenty-five  at  any  one  time,  as  in  his  judg- 
ment will  be  consistent  with  the  economical  service  of  the  offtoe.  [28  Stat. 
L.  608.] 

Sbc.  51.  [Form  and  style  of  work  for  Departments.]  The  forms  and 
style  in  which  the  printing  or  binding  ordered  by  any  of  the  Departments 
shall  be  executed,  and  the  material  and  the  size  of  type  to  be  used,  shall  be 
determined  by  the  Public  Printer,  having  proper  regard  to  economy,  work- 
manship, and  the  purposes  for  which  the  work  is  needed.    [28  Stat.  L.  608,] 

This  section  superseded  the  ^milar  provisions  of  R.  S.  sec;  3790. 

• 

Sec.  52.  [Sale  of  duplicate  plates  —  no  copyright  on  Ooyemment  pub- 
lications.] The  Public  Printer  shall  sell,  under  such  regulations  as  the 
Joint  Committee  on  printing  may  prescribe,  to  any  person  or  persons  who 
may  apply  additional  or  duplicate  stereotype  or  electrotype  plates  from 
which  any  Government  publication  is  printed,  at  a  price  not  to  exceed  the 
cost  of  composition,  the  metal  and  making  to  the  Government  and  ten  per 
centum  added:  Provided,  That  the  full  amount  of  the  price  shall  be  paid 
when  the  order  is  filed:  And  provided  further,  That  no  publication 
reprinted  from  such  stereotype  or  electrotype  plates  and  no  other  Govern- 
ment publication  shall  be  copyrighted.    [28  Stat.  L.  608.] 

Sec.  53.  [Duplication  to  be  avoided.]  The  Public  Printer  shall  examine 
closely  the  orders  of  the  Senate  and  House  for  printing,  and  in  case  of 
duplication  he  shall  print  under  the  first  order  received.    [28  Stat.  L.  608.1 

Sees.  54*-79«  These  sections  are  given  or  accounted  for  in  Pdblio  Documsnts. 

Sec.  80.  [Illustrations  and  maps  in  documente  or  reports  —  copy  to  be 
furnished  within  one  year.]  No  document  or  report  to  be  illustrated  or 
accompanied  by  maps  shall  be  printed  by  the  Public  Printer  until  the  illus- 
trations or  maps  designed  therefor  shall  be  ready  for  publication ;  and  no 
order  for  public  printing  shall  be  acted  upon  by  the  Public  Printer  after 
the  expiration  of  one  year,  unless  the  entire  copy  and  illustrations  for  the 
work  shall  have  been  furnished  within  that  period :  Provided,  This  section 
shall  not  apply  to  orders  heretofore  made  for  the  printing  of  a  series  of 
volumes  on  one  subject.     [28  Stat.  L.  621.] 

Order  for  public  printing. —  The  word  temational    arbitrations    to    which    the 

^  order  "  in  this  section  was  not  intended  United  States  was  a  party,  together  with 

to  include  a  joint  resolution  of  Congress  a  digest  of  the  decisions  rendered  in  such 

like  the  resolution  of  April  2,  1894,  pro-  arbitrations."     (1896)    21  Op.  Atty.-Gen. 

riding  for  printing  **  a  history  of  the  in-  427. 


8x.  This  section  related  to  the  binding  and  classification  of  public  documents. 
It  was  amended  by  an  Act  of  March  1,  1907,  ch.  2284,  %  2,  34  Stat.  L.  1013,  and 
repealed  by  section  6  of  said  Act  of  March  1,  1907,  ch.  2284,  34  Stat.  L.  1015.  Said 
amending  Act  was  repealed  by  a  Res.  of  Jan.  15,  1908,  No.  3,  §  3,  infra,  p.  1051,  the 
two  preceding  sections  of  which  contain  provisions  relating  to  the  same  subject. 

Sec.  82.  [Bound  sets  of  bills  and  resolutions  for  Congress.]  The  Public 
Printer  shall  bind  four  sets  of  Senate  and  House  of  Representatives  bills, 
joint  and  concurrent  resolutions  of  each  Congress,  two  for  the  Senate  and 
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two  for  the  House,  to  be  furnished  him  from  the  files  of  the  Senate  and 
House  document  room,  the  volumes  when  bound  to  be  kept  there  for 
reference.     [28  Stat.  L,  622.] 

Sec.  83.  This  section  relating  to  committee  reports  is  ffiven  in  Conobsss,  toI  2, 
p.  522. 

Sec.  84.  [Binding  registered  bonds  and  written  records.]  Registered 
bonds  and  written  records  may  be  bound  at  the  Treasury  Department. 
[28  Stat.  L.  622.] 

This  section  superseded  the  identical  provisions  of  R.  S.  sec.  3787. 

Sec.  85.  This  section,  relating  to  franking  public  documents,  is  placed  under  Postal 
Service. 

S£c.  86.  [Work  must  be  authorised  —  style  of  binding.]  No  printing 
or  binding  shall  be  done  at  the  Government  Printing  OflSee  unless  author- 
ized by  law.  Binding  for  the  Departments  of  the  Qovemment  shall  be  done 
in  plain  sheep  or  cloth,  except  that  record  and  account  books  may  be  bound 
in  Russia  leather,  sheep  flcshers,  and  skivers,  when  authorized  by  the 
head  of  a  Department:  Provided,  The  libraries  of  the  several  Depart- 
ments, the  Library  of  Congress,  the  libraries  of  the  Surgeon-Generars 
Office,  the  Patent  Office,  and  the  Naval  Observatory  may  have  books  for 
the  exclusive  use  of  said  libraries  b'^und  in  half  Turkey,  or  material  no 
more  expensive.     [28  Stat.  L.  622.] 

This  section  superseded  R.  S.  sec.  3785,  which  was  similar  to  the  first  sentence  of 
this  section.  It  also  superseded  a  provision  of  the  Act  of  June  20,  1878,  ch.  359,  20 
Stat.  L.  207,  which,  as  amended  by  an  Act  of  Jaji.  27,  1879,  ch.  27,  20  Stat.  L.  267, 
and  by  an  Act  of  Feb.  26,  1879,  ch.  106.  20  Stat.  L.  323,  was  as  follows: 

*'  Hereafter  no  binding  shall  be  done  for  any  department  of  the  government  except 
in  plain  sheep  or  cloth,  and  no  books  shall  be  printed  and  bound  except  when  the  same 
shall  be  ordered  by  Congress  or  are  authorized  by  law,  except  record  and  account  books 
which  may  be  bound  in  Russia  leather  sheep  fleshcrs  and  skivers,  when  authorised  by 
the  head  of  a  department,  and  this  restriction  shall  not  apply  to  the  Congressional 
Library,  nor  to  the  Library  of  the  Patent  Office,  nor  to  the  Library  of  the  Department 
of  State,  nor  to  the  Library  of  the  Surgeon-General's  Office." 


Authori2ation  necessary. —  In  (1878)  16 
Op.  Atty.-Gen.  57,  it  wa«  held  prior  to  this 
Act  that  the  provision  in  the  Sundry. Civil 
Act  of  June  20,  1878,  ch.  359,  that  ''  no 
books  shall  be  printed  and  bound  except 
when  the  same  shall  be  ordered  by  Con- 
gress or  are  authorized  by  law,"  operated 


to  prohibit  the  practice  which  theretofore 
existed  (under  implied  authority  of  law) 
of  printing  and  binding  reports,  etc.,  made 
in  the  course  of  departmental  business, 
and  required  that  thenceforth  for  such 
printing  and  binding  there  must  be  ex- 
press statutory  authorization. 


Sec.  87.  [What  work  to  be  done  at  printing  office.]  All  printing,  bind- 
ing, and  blank  books  for  the  Senate  or  House  of  Representatives  and  for 
the  Executive  and  Judicial  Departments  shall  be  done  at  the  Grovemment 
Printing  Ofi&ce,  except  in  cases  otherwise  provided  by  law.  [28  Stat.  L 
622.] 

This  section  superseded  R«  S.  sec.  3786,  which  contained  identical  provisions  and 
which  was  not  to  apply  to  certain  work  of  the  Indian  Department  by  an  Act  of 
March  1,  1907,  ch.  2285,  tn/ro,  p.  1050. 


Not  repealed. —  Section  4  of  the  Act 
of  June  17,  1010  (title  Public  Con- 
tracts, antCy  p.  398),  relating  to  the 
purchase  of  stationerv  and  other  miscel- 
laneous supplies  for  the  executive  depart- 


ments and  other  ffovemment  establish- 
ments in  Washington,  does  not  super8ede 
or  repeal  this  section  and  other  provisions 
of  law  under  which  it  is  claimea  the  pvb- 
lic  printer  haa  authority  to  purchase  all 
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artielee  that  are  man]festl;jr  products  of 
tlie  printing  art  and  its  kindred  opera- 
tions.    (1911)   28  Op.  Atty.-Gen.  581. 

The  dJacretion  to  be  exercised  by  the 
public  printer  under  this  section  extends 
only  to  articles  of  a  character  which  are 
to  be  done/'  that  is  "  executed,  manufac- 
tured, or  made  *'  at  the  government  print- 
ing oflBce.     (1911)  28  Op.  Atty.-Gen.  612. 


•  Blank  books,  press  copy  books,  stenog- 
zaphers'  note  books,  etc.,  which  have  been 
scheduled  by  the  general  supply  comn  it- 
tee  and  are  of  a  staple  character  usually 
carried,  in  stock  by  commercial  houses,  do 
not  come  within  the  terms  of  this  section. 
(1911)  28  Op.  Atty--Gen.  681. 

Illustrations,  maps,  etc.,  are  not  in- 
cluded in  the  printing  referred  to  in  this 
section.    (1891)  20  Op.  Atty.-Gen.  41. 


Sec.  88.  [Printing  and  binding  and  docnments  for  President.]    The 

Public  Printer  shall  execute  such  printing  and  binding  for  the  President  as 
he  shall  order  and  make  requisitions  for,  and  deliver  to  the  Executive  Man- 
sion two  copies  each  of  all  documents,  bills,  and  resolutions  as  soon  as 
printed  and  ready  for  distribution.    [28  Stat,  L.  622.] 

Sec.  89.  [No  printing  in  excess  of  appropriations  or  without  requisition 
—  number  limited —  direction  as  to  printing.]  No  printing  shall  be  done 
for  the  Executive  Departments  in  any  fiscal  year  in  excess  of  the  amount 
of  the  appropriation,  and  none  shall  be  done  without  a  special  requisition, 
signed  by  the  chief  of  the  Department  and  filed  with  the  Public  Printer. 
No  report,  publication,  or  document  shall  be  printed  in  excess  of  the  num- 
ber of  one  thousand  of  each  in  any  one  fiscal  year  without  authorization 
therefor  by  Congress,  except  that  of  the  annual  report  of  the  head  of  tKe 
Department  without  appendices  there  may  be  printed  in  any  one  fiscal  year 
not  to  exceed  five  thousand  copies,  bound  in  pamphlet  form;  and  of  the 
reports  of  chiefs  of  bureaus  without  appendices  there  may  be  printed  \n 
any  one  fiscal  year  not  to  exceed  two  thousand  five  hundred  copies,  bound 
in  pamphlet  form:  Provided,  The  Secretary  of  Agriculture  may  print 
such  number  of  copies  of  the  monthly  crop  report,  and  of  other  reports 
and  bulletins  containing  not  to  exceed  one  hundred  octavo  pages,  as  he 
shall  deem  requisite;  and  this  provision  shall  apply  to  the  maps,  charts, 
bulletins,  and  minor  reports  of  the  Weather  Bureau,  which  shall  be  printed 
in  such  numbers  as  the  Secretary  of  Agrictilture  may  deem  for  the  best 
interests  of  the  Government :  Provided  further,  That  the  Secretary  of  the 
Treasury  may  authorize  the  printing  of  the  notices  to  mariners,  tide  tables, 
coast  pilots'  bulletins,  and  other  special  publications  of  the  Coast  and 
Geodetic  Survey  and  of  the  Light- House  Board,  and  the  Secretary  of  the 
Navy  may  authorize  the  printing  of  the  charts,  maps,  notices  to  mariners, 
tide  tables,  light  lists,  sailing  directions,  bulletins,  and  other  special  publi- 
cations of  the  Hydrographic  Office  in  such  editions  as  the  interests  of  the 
Government  and  of  the  public  may  require. 

Heads  of  Executive  Departments  shall  direct  whether  reports  made  to 
them  by  bureau  chiefs  and  chiefs  of  divisions  shall  be  printed  or  not.  [28 
Stat.  L.  622,] 

This  section  superseded  a  part  of  R.  S.  sec.  3802,  also  a  provision  of  an  Act  of 
June  23,  1874,  ch.  455,  §  1,  18  Stat.  L.  204,  and  a  provision  of  the  Act  of  Aug.  5, 
1892,  ch.  380,  §  1,  27  Stat.  L.  388. 

Additional  copies  of  the  publications  of  the  Office  of  Naval  InteUigence.  See  the 
Res.  of  March  21,  1900,  Xo.  14,  in  Public  Documents. 

Special  reports  of  department  chiefs. —  such  printing  is  directed  by  the  head  of 

Tliia   section   authorizes   the   printing   of  a  department.     (1905)  25  Op.  Atty.-Qen. 

2,500  copies  of  special  as  well  as  annual  377. 

reports  of  department  bureau  chiefs,  when  This  section  limits  the  number  of  pages 

8  F.  S.  A.—  34 
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of   the   bulletins   of   the   Department  of      size  of  the  pages  to  octavo.     (1898)  22 
Agriculture   to    100,    and   the   maximum      Op.  Atty.-Gen.  265. 

Sec.  90.  [Departments  to  order  documents  required  —  limit  —  bills 
and  resolutions.]  The  heads  of  Executive  Departments,  and  such  execu- 
tive officers  as  are  not  connected  with  the  Departments,  respectively,  shall 
cause  daily  examination  of  the  Congressional  Record  for  the  purpose  of 
noting  documents,  reports,  and  other  publications  of  interest  to  their 
Departments,  and  shall  cause  an  immediate  order  to  be  sent  to  the  Public 
Printer  for  the  number  of  copies  of  such  publications  required  for  official 
use,  not  to  exceed,  however,  the  number  of  bureaus  in  the  Department  and 
divisions  in  the  office  of  the  head  thereof.  The  Public  Printer  shall  send 
to  each  Executive  Department  and  to  each  executive  office  not  connected 
with  the  Departments,  as  soon  as  printed,  five  copies  of  all  bills  and  reso- 
lutions, except  the  State  Department,  to  which  shall  be  sent  ten  copies  of 
bills  and  resolutions.  When  the  head  of  a  Department  desires  a  greater 
number  of  any  class  of  bills  or  resolutions  for  official  use,  they  shall  be  fur- 
nished by  the  Pubbc  Printer  on  requisition  promptly  made.  [28  Stat.  L. 
623,] 

Requisition  for  greater  number. —  The  printer  has  no  authority  to  pass  upon 

head  of  a  department  has  no  right  under  the   charc^cter   of   publications   which  he 

this  section  to  make  a  requisition  upon  may  deem  essential  for  carrying  out  the 

the  public  printer  for  a  greater  number  work  of  his  department.     (1896)   21  Op. 

of  copies  of  publications  other  than  "  bills  Atty.-Gen.  370. 

and  resolutions  "  than  the  number  of  bu-  Copies  of  congresrional  documents  or- 
reaus  in  the  department  and  divisions  in  dered  from  the  public  printer  under  this 
the  office  of  the  head  thereof.  If  he  makes  section  by  tiie  Secretary  of  State,  to  a 
the  requisition  under  the  general  author-  number  not  exceeding  the  number  of  ba- 
ity vested  in  his  department  and  with  reaus  in  his  department,  should  not  be 
the  understanding  that  the  cost  is  to  be  charged  to  the  allotment  of  the  public 
charged  against  the  printing  appropria-  printer's  appropriation  for  such  depart- 
tion  for  his  department,  he  has  the  right  ment.  (1896)  21  Op.  Atty.-Gen.  423. 
to  make  such  requisition,  and  the  public 

Sec.  91.  [Form,  etc.,  of  reports  of  executive  officers.]  The  annual 
reports  of  executive  officers  shall  be  printed  in  the  same  type  and  form  as 
the  report  of  the  head  of  the  Department  which  it  accompanies,  unless 
otherwise  ordered  by  the  Joint  Committee  on  Printing.    [28  Stat.  L.  €23.] 

Sec.  ga.    This  section  relating  to  departmental  distribution  of  publications  is  given 
in  PuBuc  Documents. 

Sec.  93.  [Work  for  departments  —  estimate  of  cost — requisitions.] 
When  any  Department,  the  Supreme  Court,  the  Court  of  Claims,  or  the 
Library  of  Congress  shall  require  printing  or  binding  to  be  done,  it  shall 
be  on  certificate  that  such  work  be  necessary  for  the  public  service ;  where- 
upon the  Public  Printer  shall  furnish  an  estimate  of  the  cost  by  the  prin- 
cipal items  for  such  printing  or  binding  so  called  for,  after  which  requisi- 
tions shall  be  made  upon  him  therefor  by  the  head  of  such  Department, 
the  Clerk  of  the  Supreme  Court,  Chief  Justice  of  the  Court  of  Claims,  or 
the  Librarian  of  Congress;  and  the  Public  Printer  shall  place  the  cost 
thereof  to  the  debit  of  such  Department  in  its  annual  appropriation  for 
printing  and  binding.     [28  Stat.  L.  623.] 

This  section  superseded  R.  S.  sec.  3789  and  a  part  of  R.  S.  sec.  3802,  also  a  proviiioQ 
ol  ike  Act  of  Jime  20,  1878,  ch.  350,  20  Stat  L.  207,  which  was  as  loUowai 
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**And  when  any  department  shall  require  printing  to  be  done  the  Public  Printer 
shall  furnish  to  such  department  an  estimate  of  the  cost  by  the  principal  items  for 
said  printing  so  called  for ;  and  he.  shall  place  to  the  debit  of  such  department  the  costs 
of  the  same,  on  certification  of  the  head  of  the  department,  Supreme  Court,  Court  of 
Claims,  or  Library  of  Congress,  that  said  printing  is  necessary. 

Printing  for  Supreme  Court. —  The  gen-  Court;    all   printing   ordered  by   or   for 

eral  statutes  regulating  the  public  print-  the  latter  being  placed  by  statute  under 

ing  apply  only  to  Congress  and  the  execu-  its  own  special  authority.     (1856)   8  Op. 

tive   departments   and   not  the   Supreme  Atty.-Gen.  219. 

Seo.  94.  [Restriction  of  printing.]  No  head  of  any  Executive  Depart- 
ment, or  of  any  bureau,  branch,  or  office  of  the  Government,  shall  cause  to 
be  printed,  nor  shall  the  Public  Printer  print,  any  document  or  matter 
except  that  which  is  authorized  by  law  and  necessary  to  the  public  business ; 
and  executive  officers,  before  transmitting  their  annual  reports,  shall  care- 
fully examine  the  same  and  all  accompanying  documents,  and  exclude 
therefrom  all  matter,  including  engravings,  maps,  drawings,  and  illustra- 
tions, except  such  as  they  shall  certify  in  their  letters  transmitting  such 
reports  are  necessary  and  relate  entirely  to  the  transaction  of  the  public 
business.    [28  Stat  L,  €33.] 

This  section  superseded  R.  S.  sec.  3788,  a  provision  of  the  Act  of  June  26,  1874, 
ch.  455,  S  1,  18  Stat.  L.  204,  and  a  provision  of  the  Act  of  July  7,  1884,  ch.  332,  §  1, 
23  SUt.  L.  227. 

Further  restrictions  on  printing  and  binding  were  imposed  by  the  Act  of  March  3, 
1905,  ch.  1483,  f  1,  and  the  Act  of  March  3,  1905,  ch.  1484,  §  1,  infra,  p.  1047. 

-  Sec  95*  This  section,  relating  to  exchange  of  documents,  is  given  under  Public 

DOCUICBNTS. 

Sec.  96.  This  section,  relating  to  contracts  by  the  Postmaster  General  for  envelopes, 
was  superseded  by  the  Act  of  June  26,  1906,  ch.  8546,  given  in  Postal  Sxbvicb. 

Seo.  97.  [Blanks  and  letter  heads  for  judges  and  judicial  officers.]  AU 
blanks  and  letter  heads  for  use  by  the  judges  and  other  officials  of  the 
United  States  courts  other  than  such  as  are  required  to  be  paid  for  by  any 
of  these  officers  out  of  the  emoluments  of  their  offices  shall  be  printed  at  the 
Qovemment  Printing  Office  upon  forms  prescribed  by  the  Department  of 
Justice,  and  shall  be  distributed  by  it  upon  requisition.    [28  8ta4,  L,  624.] 

Sec.  98.  This  section,  relating  to  the  deposit  of  documents  in  the  libraries  of  the 
various  executive  departments,  is  given  in  Public  Documents. 

Sec.  99.  This  section  was  as  follows: 

**  Sec.  99.  All  future  orders  or  requisitions  for  printing  or  binding  shall  be  gov- 
erned by  the  provisions  of  this  Act;  and  all  printing,  binding,  and  other  work 
incident  to  stationery  or  blank  boc^s  required  for  the  Senate  and  House  of  Repre- 
sentatives, or  the  committees  and  officers  thereof,  except  sudh  stationery  and  blank 
books  as  may  be  purchased  by  the  officers  of  the  Senate  and  House  of  Representatives 
for  sale  to  members  in  the  stationery  rooms  of  the  two  Houses,  together  with  the 
material  necessary  to  such  work,  shall  be  furnished  by  the  Public  Printer  on  requi- 
sition of  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Representatives 
respectively:  Provided,  That  each  Senator  and  Representative  shall  be  entitled  to  the 
binding  in  half  morocco,  or  material  no  more  expensive,  of  but  one  copy  of  each 
public  document  to  which  he  may  be  entitled,  an  account  of  which,  with  each  Sen- 
ator and  Representative,  shall  be  kept  by  the  Secretary  and  Clerk,  respectively:  And 
provided  further,  That  in  printing  preliminary  reports  and  other  papers  for  the 
use  of  committees  no  more  tnan  fifty  copies  shall  be  ordered  unless  expressly  author- 
ized by  the  Committee  on  Printing  of  each  House,  respectively.  No  Government 
publications  shall  be  delivered  to  officers  and  employees  of  Congress  except  for  the  use 
of  members  thereof,  unless  authorised  by  this  Act  or  upon  requisition  approved  by  the 
Joint  Oamnuttee  en  Printing." 
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The  second  proviwon  of  this  section  was  limited  by  the  Act  of  March  2,  1895, 
eh.  189,  I  1,  28  Stat.  L.  961.  Both  the  section  99  quoted  and  the  limiting  Act  were 
repealed  by  an  Act  of  March  1,  1907,  ch.  2i:84,  S  6,  34  Stat.  L.  1016,  §  1,  of  iriudi 
Act  of  March  1,  1907,  ch.  2284,  by  amending  section  2  of  the  Act  of  Jan.  12,  1895, 
ch.  23,  §  2,  supra,  p.  1023,  superseded  said  repealed  section  99  here  quoted. 

This  section  superseded  R.  S.  sec.  3789,  an  Act  of  Dec.  10,  1877,  ch.  6,  20  Stat.  L. 
6,  a  provision  of  an  Act  of  Aug.  7,  1882,  ch.  433,  f  1,  22  Stat.  L.  334,  and  a  provision 
of  an  Act  of  March  3,  1883,  ch.  143,  22  Stat.  L.  629. 

Sec.  100.  [Repeal.]  All  laws  in  conflict  with  the  provisions  of  this  Act 
are  hereby  repealed*    [28  Stat.  L.  624.] 


[Sec.  1.]  [Eight-hour  law,]  •  •  •  And  the  Public  Printer  is  hereby 
directed  to  rigidly  enforce  the  provisions  of  the  eight  hour  law  in  the 
Department  under  his  charge.    [25  Stat,  L.  57.] 

This  is  from  the  Urgent  Deficiencies  Appropriation  Act  of  March  30,  1888,  ch.  47. 
See  the  Act  of  Jan.  12,  1895,  ch.  23,  S  47,  and  the  note  thereto,  9upra,  p.  1038,  and 
for  the  general  provisions  of  the  Eight-Hour  Law  mentioned  in  the  text,  see  Lab(». 


[Sec.  1.]  [Binding  for  Senate  library.]  •  •  •  The  Secretary  of  the 
Senate  is  authorized  to  make  requisition  upon  the  Public  Printer  for  the 
binding  for  the  Senate  library  of  such  books  as  he  may  deem  necessary  at  a 
cost  not  to  exceed  two  hundred  dollars  per  year.    [28  Stat,  L,  958,] 

This  and  the  three  paragraphs  of  the  text  following  are  from  the  Sundry  Olvil 
Appropriation  Act  of  March  2,  1896,  ch.  189. 

[Additional  printing  on  envelopes  for  documents,  etc.]    •    •    *   The 

Public  Printer,  under  section  thirty-seven  of  the  **Act  providing  for  the 
public  printing  and  binding  and  the  distribution  of  public  documents/' 
approved  January  twelfth,  eighteen  hundred  and  ninety-five,  may,  at  the 
request  of  any  Senator,  Representative,  or  Delegate  in  Congress,  print  on 
envelopes  authorized  to  be  furnished,  in  addition  to  the  words  therein 
named,  the  name  of  the  Senator,  Representative,  or  Delegate,  and  State, 
the  date,  and  the  topic  or  subject-matter,  not  exceeding  twelve  words.  [28 
Stat,  L.  961,] 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

The  Act  of  Jan.  12,  1896,  ch.  23,  |  37,  mentioned  in  the  text,  is  giTen  supra,  p.  1635. 

[Public  Printer's  estimates  for  all  work.]  •  •  •  And  it  shaU  be  the 
duty  of  the  Public  Printer  to  submit  to  Congress  at  the  beginning  of  its 
next  regular  session,  estimates  in  detail  under  the  head  of  Printing  and 
binding  for  the  service  of  the  fiscal  year  eighteen  hundred  and  ninety-seven 
and  annually  thereafter,  covering  appropriations  requisite  for  all  work  to 
be  done  and  services  to  be  rendered  under  his  direction  by  the  proviaons 
of  the  said  Act  and  not  previously  required  of  him ;  and  of  the  details  of  all 
such  estimates,  he  shall  notify  the  heads  of  the  Executive  Departmeati 
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and  other  Government  establishments  affected  thereby,  within  such  time 
as  will  enable  them  to  omit  the  amounts  thereof  from  the  estimates  of  appro- 
priations which  they  are  required  to  submit  for  the  fiscal  year  eighteen 
hundred  and  ninety-seven.     [28  8tai,  L,  961J\ 

See  the  note  to  the  first  pAragraph  of  this  section,  «upra,  p.  1044. 

The  "  said  Act "  to  which  reference  is  made  in  the  text  is  the  Printing  and  Binding 
Act  of  Jan.  12,  1896,  ch.  23,  which  is  given  in  part  in  this  title.  See  sections  26  and 
26  of  said  Act,  mipra,  p.  1032,  and  see  the  second  paragraph  of  the  Act  of  May  27,  1908, 
ch.  200,  §  1,  tn/ra,  p.  1062. 

[Committee  on  printing  of  either  house  to  serve  when  no  joint 
committee  exists.]  •  •  •  At  any  time  when  there  is  no  joint  com- 
mittee of  the  two  Houses  of  Congress  the  powers  and  duties  under  the  law 
devolving  upon  the  Joint  Committee  on  Printing  shall  be  exercised  and 
performed  by  the  Committee  then  in  existence  of  either  House.  [28  Stat. 
L.  962.] 

See  the  note  to  the  first  paragraph  of  this  section,  supra,  p.  1014. 
For  the  constitution  of  the  joint  committee  on  printmg,  see  the  Act  of  Jan.  12, 
1895,  ch.  23,  §  1,  8upra,  p.  1023. 


[Sec.  1.]  [Leave  of  absence  to  employees  of  Government  Printing 
Office,]  •  •  •  The  employees  of  the  Government  Printing  Office,  whether 
employed  by  the  piece  or  otherwise,  shall  be  allowed  leaves  of  absence  with 
pay  to  the  extent  of  not  exceeding  thirty  days  in  any  one  fiscal  year  under 
such  regulations  and  at  such  times  as  the  Public  Printer  may  designate  at 
the  rate  of  pay  received  by  them  during  the  time  in  which  said  leave  was 
earned ;  but  such  leaves  of  absence  shall  not  be  allowed  to  accumulate  from 
year  to  year.  Such  employees  as  are  engaged  on  piecework  shall  receive 
the  same  rate  of  pay  for  the  said  thirty  days'  leave  as  will  be  paid  to  day 
hands:  Provided,  That  those  regularly  employed  on  the  Congressional 
Record  shall  receive  leave,  with  pay,  at  the  close  of  each  session,  pro  rata 
for  the  time  of  such  employment :  And  provided  fvrther,  That  it  shall  be 
lawful  to  allow  pay  for  pro  rata  leave  to  those  serving  fractional  parts  of 
a  year ;  also  to  allow  pay  for  pro  rata  leave  of  absence  to  employees  of  the 
Government  Printing  Office  in  any  fiscal  year,  notwithstanding  the  fact  that 
thirty  days'  leave  of  absence,  with  pay,  may  have  been  granted  to  such 
employees  in  that  fiscal  year  on  account  of  service  rendered  in  a  previous 
fiscal  year.  And  the  Public  Printer  is  hereby  authorized  to  pay  to  the 
legal  representatives  of  any  employees  who  have  died  during  the  fiscal  years 
of  eighteen  hundred  and  ninety-four,  eighteen  hundred  and  ninety-five, 
eighteen  hundred  and  ninety-six,  or  may  hereafter  die,  who  have  or  here- 
after may  have  any  accrued  leave  of  absence  due  them  as  such  employees, 
and  said  claims  to  be  paid  out  of  any  unexpended  balances  of  appropria- 
tions for  the  payment  of  leaves  of  absence  to  the  employees  of  the  Govern- 
ment Printing  Office,  for  the  fiscal  years  eighteen  hundred  and  ninety-four, 
eighteen  himdred  and  ninety-five,  eighteen  hundred  and  ninety-six,  and 
out  of  any  future  appropriations  for  leaves  of  absence.     [29  Stat.  L.  45S.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1896,  ch.  420. 
This  section  superseded  the  Act  of  Jan.  12,  1895,  ch.  23,  {  23,  noted  supra,  p.  1032. 
See  the  notes  thereto. 
See  further  the  Act  of  June  25,  1910,  ch.  384,  §  1,  infra,  p.  1054. 
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For  a  summary  of  the  prior  statutes, 
and  their  effect  upon  the  right  of  a  tem- 
porary employee  to  leave  of  absence,  see 
U.  S-.  V.  Barringer,  (1903)  188  U.  S.  577, 
23  S.  Ct.  405,  47  U.  S.   (L.  ed.)   602. 

The  purpose  of  the  Leave  of  Absence 
Law  is  to  restrict  work,  not  to  increase 
wages.  Harrison  i\  U.  S.,  (1891)  26  Ct. 
CI.  259. 

System  controlling  time  of  work. —  The 
Eight -Hour  Law  (R.  S.  sec.  3738,  super- 
seded by  the  Act  of  Aug.  1,  1892,  ch.  352, 
27  Stat.  L.  340,  title  Lab<»,  vol.  6,  p.  270), 
the  leave  of  absence  laws,  and  the  com- 
mon-law usage  regarding  the  Sabbath  con- 
stitute a  legal  system  controlling  the  gov- 
ernment printing  office,  the  legislative 
purpose  being  that  an  employee  shall 
not  work  more  than  eight  hours  a  day, 
six  days  a  week,  and  eleven  months  a 
year,  and  shall  not  receive  more  than 
the  prescribed  rate  of  wages.  Harrison 
V.  U.  S.,   (1891)   26  Ct.  CI.  259. 

Rules  and  regulations  of  public  printer. 
—  The  public  printer  may  prescribe  rules 
and  regulations,  make  leave  of  absence 
dependent  on  good  conduct,  refuse  a  leave 
in  exigency,  discharge  an  employee  before 
he  has  received  a  leave,  but  he  cannot 
grant  constructive  leave  to  persons  who 
have  ceased  to  be  employees  nor  pay  them 
money  equivalent  to  leave.  Harrison  v. 
U.  S.,   (1891)   26  Ct.  CI.  259. 

Leaves  of  absence  are  not  cumulative 
under  the  statute,  but  are  limited  to 
thirty  days  in  each  fiscal  year.  They 
cannot  be  omitted  in  one  year  and  doubled 
in  the  next.  Harrison  v.  U.  S.,  (1891) 
26  Ct.  CI.  259. 

A  leave  of  absence  will  not  affect  the 
wages  of  an  employee.    If  a  time  worker, 


he  will  receive  precisely  what  he  would 
have  earned  during  the  identical  period 
of  absence;  if  a  piece  worker,  he  is  enr 
titled  to  what  time  workers  receive  dur- 
ing the  same  period.  Harrison  v,  U.  S., 
(1891)    26  Ct.  CI.  259. 

Payment  to  ez-employee. —  Payment  to 
a  man  after  he  has  ceased  to  be  an  em- 
ployee,   in    lieu    of    a    leave    of   absence 
which  he  was  entitled  to  but  did  not  take, 
is   unauthorized    and    forbidden   by   law. 
Harrison  i\  U.  S.,   (1891)   26  Ct.  CI.  259. 
Temporary  employees. —  "An  analysis  of 
the  Act  of  1896  discloses  nothing  which 
lends  support  to   the  argument  that,  in 
reiterating  the  previous  law  in  this  Ap- 
propriation Act,  it  was  the  intention  of 
Congress  to  depart  from  the  rule  applied 
from    the    beginning    by    conferring   the 
right  to  leave  of  absence  on  a  mere  tern* 
porary  employee.     On  the  contrary,  this 
statute  —  like  the  previous  ones  —  reiter- 
.  ates  the  exception  in  favor  of  a  particular 
class  of  temporary  employees,  and  by  its 
silence  is  a  further  manifestation  of  the 
approving  by  the  lawmaking  power  of  the 
construction  of  the  previous  statutes  re- 
sulting from  the  rule  adopted  by  the  pub- 
lic printer  from  the  beginning,  excluding 
temporary  employees   from   the  right  to 
leave.      And    this    recapitulation    again 
demonstrates  that  the  mind  of  Congress 
was  addressed  to  the  necessity  of  making 
such   changes    as   it   deemed   wise,   since 
there    is   a   new   provision    allowing  the 
legal     representatives    of    deceased    en- 
ployees  who  were  entitled  to  a  leave  to 
recover  the  amount  due  therefor."    U.  S. 
V.  Barringer,    (1903)    188  U.  S.  577,  23 
S.  Ct.  405,  47  U.  S.  (L.  ed.)  602,  revers- 
ing (1901)   37  Ct.  CL  1. 


[Advances  to  Public  Printer.]  •  •  •  Hereafter  there  shall  be  advanced 
to  the  Public  Printer  from  time  to  time,  as  the  public  service  may  require 
it,  and  under  such  rules  as  the  Secretary  of  the  Treasury  may  prescribe,  8 
sum  of  money  not  exceeding  at  any  time  the  penalty  of  his  official  bond, 
to  enable  him  to  pay  for  work  and  material.     [31  Stat  L,  58.] 

This  is  from  the  Urgent  Deficiencies  Appropriation  Act  of  March  30,  1900,  ch.  118. 
It  superseded  the  Act  of  Jan.  12,  1895,  ch.  23,  §  28,  noted  supra,  p.  1033. 


[Sec.  1.]  [Wages  to  employees.]  •  •  •  That  the  Public  Printer  may 
hereafter,  in  his  discretion,  pay  all  printers,  bookbinders,  and  leather  parers 
employed  in  the  Government  Printing  Office  at  the  rate  of  fifty  cents  per 
hour  for  time  actually  employed.     [31  Stat,  L,  643.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 
See  further  the  Act  of  Jan.  12,  1895,  ch.  23,  §  39,  supra,  p.  1036,  and  the  Act  of  Aug. 
24,  1912,  ch.  355,  §  1,  infra,  p.  1055. 
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[Sec.  1.]  [Duplicating  and  filing  devices  for  Government  officen.]  *  *  * 
The  Public  Printer  is  authorized  hereafter  to  procure  and  supply,  on  the 
requisition  of  the  head  of  any  Executive  Department  or  other  Government 
establishment,  complete  manifold  blanks,  books,  and  foims,  required  in 
duplicating  processes;  also  complete  patented  devices  with  which  to  file 
money-order  statements,  or  other  uniform  official  papers,  and  to  charge  such 
supplies  to  tiie  allotment  for  printing  and  binding  of  the  Department  or 
Government  establishment  requiring  the  same.     [32  Stat  L.  481.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301. 

Purchase   of   sappUes   not   listed. —  In 

making  a ,  requisition  upon  the  public 
printer  for  an  article  within  the  descrip- 
tion of  articles  enumerated  in  this  Act, 
and  which  is  not  required  to  be  made  to 
order  or  "  done  "  at  the  government  print- 
ing office,  under  the  provisions  of  section 
87  of  the  Act  of  January  12,  1895,  mifra. 


p.  1040,  the  head  of  a  department  is  not 
required  to  submit  a  statement  of  the 
specific  reasons  why  such  articles  are 
necessary  in  lieu  of  other  articles  of  a 
more  or  less  similar  nature  which  are 
listed  in  the  schedule  of  the  general  sup- 
ply committee.  (1911)  28  Op.  Atty.-Gen. 
612. 


[Sec.  1.]  [Reports  recommending  printing  and  binding  for  Congress 
—  requirements.]  •  •  •  For  printing  and  binding  for  Congress,  includ- 
ing the  proceedings  and  debates,  and  for  rents,  three  million  thirty-five 
thousand  six  hundred  and  forty-five  dollars  and  eighty-two  cents.  And 
printing  and  binding  for  Congress  chargeable  to  this  appropriation,  when 
recommended  to  be  done  by  the  Committee  on  Printing  of  either  House, 
shall  be  so  recommended  in  a  report  containing  an  approximate  estimate 
of  the  cost  thereof,  together  with  a  statement  from  the  Public  Printer  of 
estimated  approximate  cost  of  work  previously  ordered  by  Congress,  within 
the  fiscal  year  for  which  this  appropriation  is  made.    [33  Stat,  L.  1212.] 

This  and  the  f oUowing  paragraph  of  the  text  are  from  the  Sundry  Oivil  Appropria- 
tion Act  of  March  3,  1905,  ch.  1483. 

[Bestrktions  on  illustrations,  etc.]  •  •  •  That  hereafter  no 
part  of  the  appropriations  made  for  printing  and  binding  shall  be  used 
for  any  illustration,  engraving,  or  photograph  in  any  document  or  report 
ordered  printed  by  Congress  unless  the  order  to  print  expressly  authorizes 
the  same,  nor  in  any  document  or  report  of  any  executive  department  or 
other  Government  establishment  until  the  head  of  the  executive  department 
or  Government  establishment  shall  certify  in  a  letter  transmitting  such 
report  that  the  illustration  is  necessary  and  relates  entirely  to  the  trans^ 
action  of  public  business.     [33  Stat,  L.  1213,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

See  further  the  Act  of  Jan.  12,  1895,  ch.  23,  §  94,  supra,  p.  1043. 


[Sec.  1.]  [Restrictions  on  printing  books,  etc.,  by  departments.]  •  •  • 

Hereafter  no  book  or  document  not  having  to  do  with  the  ordinary  busi- 
ness  transactions  of  the  Executive  Departments  shall  be  printed  on  the 
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requisition  of  any  Executive  Department  or  unless  the  same  shall  have  been 
expressly  authorized  by  Congress.     [33  Stat.  L.  1249.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3«  1905,  ch.  1484. 


Joint  Besolution  To  correct  abuses  in  the  public  printing  and  to  provide 
for  the  allotment  of  cost  of  certain  documents  and  reports. 

[Res.  of  March  30, 1906,  No,  13,  34  Stat  L.  825,] 

{Public  printing  and  binding — appropriations  for,  to  be  charged  to 
departments,  etc.,  v^here  documents  originate  —  balance  of  cost  —  excep- 
tion—  estimates  of  cost  —  effect.]  That  hereafter,  in  the  printing  and 
binding  of  documents  or  reports  emanating  from  the  Executive  Depart- 
ments, bureaus,  and  independent  offices  of  the  Government,  the  cost  of 
which  is  now  charged  to  the  allotment  for  printing  and  binding  for  Con- 
gress, or  to  appropriations  or  allotments  of  appropriations  other  than  those 
made  to  the  Executive  Departments,  bureaus,  or  independent  oflSces  of  the 
Government,  the  cost  of  illustrations,  composition,  stereotyping,  and  other 
work  involved  in  the  actual  preparation  for  printing,  apart  from  the  crea- 
tion of  manuscript,  shall  be  charged  to  the  appropriation  or  allotment  of 
appropriation  for  the  printing  and  binding  of  the  Department,  bureau, 
or  independent  ofSce  of  the  Government  in  which  such  documents  or  reports 
originate;  the  balance  of  cost  shall  be  charged  to  the  allotment  for  print- 
ing and  binding  for  Congress,  and  to  the  appropriation  or  allotment  of 
appropriation  of  the  Executive  Department,  bureau,  or  independent  ofiBce 
of  the  Government,  in  proportion  to  the  nimiber  delivered  to  each;  the 
cost  of  any  copies  of  such  documents  or  reports  distributed  otherwise  than 
through  Congress,  or  the  Executive  Departments,  bureaus,  and  independ- 
ent offices  of  the  Government,  if  such  there  be,  shall  be  charged  as  hereto- 
fore :  Provided,  That  on  or  before  the  first  day  of  December  in  each  fiscal 
year  each  Executive  Department,  bureau,  or  independent  office  of  the 
Government  to  which  an  appropriation  or  allotment  of  appropriation  for 
printing  and  binding  is  made,  shall  obtain  from  the  Public  Printer  an  esti- 
mate of  the  probable  cost  of  all  publications  of  such  Department,  bureau, 
or  independent  office  now  required  by  law  to  be  printed,  and  so  much 
thereof  as  would,  under  the  terms  of  this  resolution,  be  charged  to  the 
appropriation  or  allotment  of  appropriation  of  the  Department,  bureau, 
or  independent  office  of  the  Government  in  which  such  publications  origi- 
nate, shall  thereupon  be  set  aside  to  be  applied  only  to  the  printing  and 
binding  of  such  documents  and  reports,  and  shall  not  be  available  for  any 
other  purpose  until  all  of  such  allotment  of  cost  on  account  of  such  docu- 
ments and  reports  shall  have  been  fully  paid.  This  resolution  shall  be 
eflFective  on  and  after  July  first,  nineteen  hundred  and  six.  [34  Stat,  L, 
825.] 

See  further  the  Act  of  Jan.  12,  1895,  ch.  23,  9  2,  par.  7,  rnpra^  p.  1026. 

Documents    and    reports. —  The    phrase  tion     56      (Public     Documents,     cm/e, 

-documents  or  reports"  as  used  in  this  p.  427).      (1908)    26  Op.  Atty.-GKBn.  614. 

resolution,    is    restricted    to    "executive  Official  Register. —  The  Official  Register 

documentfl  and  reports  "  and  does  not  em-  of  the  United  States,  being  a  public  docu- 

brace  the  printed  laws  authorized  by  sec-  nient   emanating   from   the  ceiisus  office, 
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all  expense  ineurred  in  its  actual  prepara- 
tion for  printing,  apart  from  the  creation 
of  the  manuscript,  is  chargeable  under 
this  resolution  to  the  appropriation  or 
allotment  of  appropriation  for  printing 
and  binding  for  the  census  office,  and  the 
balance  of  the  cost  thereof,  which  in- 
cludes the  cost  of  binding  and  any  charge 


which  may  be  incurred  in  the  creation  of 
the  manuscript,  should  be  charged  to  the 
congressional  allotment  and  the  appro- 
priate executive  allotment  in  proportion 
to  the  number  of  copies  delivered  to  CJon- 
gress  and  to  each  department.  ( 1908)  20 
Op.  Atty.-Gen.  552. 


Joint  Besolution  To  prevent  unnecessary  printing  and  binding  and  to 
correct  evils  in  the  present  method  of  distribution  of  publioT 
documents. 

[Bes.  of  March  30, 1906,  No.  14,  34  Stat  L.  826,] 

[Documents,  etc.,  to  be  printed  in  two  or  more  editions  —  maximum 
copies  —  requisitions  on  public  printer  —  allotments  to  senators  and  rep- 
resentatives not  affected.]  That  the  Joint  Committee  on  Printing  is  hereby 
authorized  and  directed  to  establish  rules  and  regulations,  from  time  to 
time,  which  shall  be  observed  by  the  Public  Printer,  whereby  public  docu- 
ments and  reports  printed  for  Congress,  or  either  House  thereof,  may  be 
printed  in  two  or  more  editions,  instead  of  one,  to  meet  the  public  require- 
ments :  Provided,  That  in  no  case  shall  the  aggregate  of  said  editions 
exceed  the  number  of  copies  now  authorized  or  which  may  hereafter  be 
authorized :  And  provided  further,  That  the  number  of  copies  of  any  pub- 
lic document  or  report  now  authorized  to  be  printed  or  which  may  here- 
after be  authorized  to  be  printed  for  any  of  the  Executive  Departments, 
or  bureaus  or  branches  thereof,  or  independent  offices  of  the  Government 
may  be  supplied  in  two  or  more  editions,  instead  of  one,  upon  a  requisition 
on  the  PubUc  Printer  by  the  official  head  of  such  Department  or  independ- 
ent office,  but  in  no  case  shall  the  aggr^ate  of  said  editions  exceed  the 
number  of  copies  now  authorized,  or  which  may  hereafter  be  authorized: 
Provided  further.  That  nothing  herein  shall  operate  to  obstruct  the  print- 
ing of  the  full  number  of  any  document  or  report,  or  the  allotment  of  the 
full  quota  to  Senators  and  Representatives,  aS  now  authorized,  or  which 
may  hereafter  be  authorized,  when  a  legitimate  demand  for  the  full  comple- 
ment is  known  to  exist.    [34  Stat.  L.  826.] 


Sec.  2.  [Regular  annual  estimates  for  all  printing  and  binding  required 
—  restriction  —  stamped  envelop^,  etc.]  Hereafter  there  shall  be  submit- 
ted in  the  regular  annual  estimates  to  Congress  under  and  as  a  part  of  the 
expenses  for  *'  Printing  and  binding,"  estimates  for  all  printing  and  bind- 
ing required  by  each  of  the  Executive  Departments,  their  bureaus  and 
offices,  and  other  Government  establishments  a.t  Washingtbn,  District  of 
Columbia,  for  each  fiscal  year ;  and  after  the  fiscal  year  nineteen  hundred 
and  seven  no  appropriations  other  than  those  made  specifically  and  solely 
for  printing  and  binding  shall  be  used  for  such  purposes  in  any  Executive 
Department  or  other  Government  establishment  in  the  District  of  Colum- 
bia :  Provided,  That  nothing  in  this  section  shall  apply  to  stamped  envelopes. 
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or  envelopes  and  articles  of  stationery  other  than  letter  heads  and  note 
heads,  printed  in  the  course  of  manufacture.    [34  Stat.  L,  762,] 

The  aboTe  section  is  from  the  Sundry  Civil  Appropriation  Act  of  June  30,  1906, 
ch.  3014. 

The  application  of  this  section  was  restricted  by  the  Act  of  March  4^  1907,  ch.  2918, 
f  1,  infra,  this  page. 

Estimates  for  printing  and  binding  were  required  by  R.  S.  sec  3661,  given  in 
Estimates,  Apfbofbiations  and  Reports,  vol.  3,  p.  131. 


Sec.  5.  [Order  to  lapse  if  whole  number  not  ordered  in  two  years  — 
subsequent  editions.]  That  in  the  printing  of  any  document  or  report,  or 
any  publication  authorized  by  law  to  be  printed,  or  hereafter  authorized 
to  be  printed,  for  distribution  by  Congress,  th^  whole  number  of  copies  of 
which  shall  not  have  been  ordered  within  two  years  from  the  date  of  the 
original  order,  the  authority  to  print  shall  lapse,  except  as  orders  for  subse- 
quent editions  may  be  approved  by  the  Joint  Committee  on  Printing,  and 
then  in  no  instance  shall  the  whole  number  exceed  the  number  originally 
authorized  by  law.    [34  Stat.  L.  1014.] 

This  is  from  an  Act  of  March  1,  1907,  ch.  2284,  entitled  "An  Act  to  amend  ui 
Act  providing  for  the  public  printing  and  binding  and  the  distribution  of  public 
documents."  For  a  reference  to  the  other  sections  of  this  Act  see  the  notes  to  section  I 
thereof  given  in  Pubuo  Doc^kents. 


[Work  of  Indian  Department.]  •  •  •  That  the  provisions  of  sec- 
tion thirty-seven  hundred  and  eighty-six  of  the  Revised  Statutes  of  the 
United  States  shall  not  hereafter  apply  to  such  work  of  the  Indian  Depa^^ 
ment  as  can  be  executed  at  the  several  Indian  schools.    [34  Stat.  L.  1018.] 

This  is  from  the  Indian  Appropriation  Act  of  March  1,  1907,  ch.  2286. 

A  similar  provision,  vrithout  the  word  "  hereafter  "  appeared  in  the  Act  of  June  21, 
1906,  ch.  3504,  34  SUt.  L.  330. 

R.  S.  sec.  37 S6,  mentioned  in  the  text,  was  re-enacted  in  the  Act  of  Jan.  12,  1895, 
ch.  23,  §  87,  supra,  p.  1040. 


[Sec.  1.]  [Printing  and  binding  for  former  Beeord  and  Pension  OlBee.] 

•  •  •  That  nothing  in  section  two  of  the  sundry  civil  appropriation  Act 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seven,  shall 
hereafter  be  held  to  apply  to  so  much  of  the  printing  and  binding  as  is 
necessary  to  expedite  the  work  of  that  branch  of  The  Military  Secretary's 
Office  that  was  formerly  known  as  the  Record  and  Pension  Office  of  the 
War  Department.    [34  Stat.  L.  1367.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1907,  ch.  291S. 
The  Act  of  June  30,  1906,  ch.  3914,  S  2,  mentioned  in  the  text,  is  given  muff^ 
p.  1049. 

The  Military  Secretary's  Office  was  designated  the  Adjutant-General's  Office  by  the 
Act  of  March  2,  1907,  ch.  2511,  f  1,  34  Stat  L.  115S.    See  Wax  Dkbaxobbst  Aim 
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Joint  Besolution  Amending  an  Aet  relative  to  the  public  printing  and 
binding,  approved  March  first,  nineteen  hundred  and  seven. 

[Res,  of  Jan.  15, 1908,  No.  3,  35  Stat.  L.  565.] 

[Sbc.  1.]  [Printing  for  Congress.]  That  publications  ordered  printed 
by  Congress,  or  either  House  thereof,  shall  be  in  four  series,  namely :  One 
series  of  reports  made  by  the  committees  of  the  Senate,  to  be  known  as 
Senate  reports ;  one  series  of  reports  made  by  the  committees  of  the  House 
of  Representatives,  to  be  known  as  House  reports;  one  series  of  documents 
other  than  reports  of  committees,  the  orders  for  printing  which  originate 
in  the  Senate,  to  be  known  as  Senate  documents,  and  one  series  of  docu- 
ments other  than  committee  reports,  the  orders  for  printing  which  originate 
in  the  House  of  Representatives,  to  be  known  as  House  documents.  The 
publications  in  each  series  shall  be  consecutively  numbered,  the  numbers 
in  each  series  continuing  in  unbroken  sequence  throughout  the  entire  term 
of  a  Congress,  but  the  foregoing  provisions  shall  not  apply  to  the  docu- 
ments printed  for  the  use  of  the  Senate  in  executive  session:  Provided, 
That  of  the  "  usual  number,"  the  copies  which  are  intended  for  distribu- 
tion to  State  and  Territorial  libraries  and  other  designated  depositories 
of  all  annual  or  serial  publications  originating  in  or  prepared  by  an  Execu- 
tive Department,  bureau,  oflSce,  commission,  or  board  shall  not  be  numbered 
in  the  document  or  report  series  of  either  House  of  Congress,  but  shall  be 
designated  by  title  and  bound  as  hereinafter  provided,  and  the  depart- 
mental edition,  if  any,  shall  be  printed  concurrently  with  the  **  usual 
number:  ''  And  provided  further,  That  hearings  of  committees  may  be 
printed  as  Congressional  documents  only  when  specifically  ordered  by  Con- 
gress or  either  House  thereof.    [35  Stat.  L.  565.] 


Sexj.  2.  [Binding  reports,  etc.,  for  state  and  territorial  libraries.]  That 
in  the  binding  of  Congressional  documents  and  reports  for  distribution  by 
the  superintendent  of  documents  to  State  and  Territorial  libraries  and  other 
designated  depositories,  every  publication  of  su£Scient  size  on  any  one 
subject  shall  hereafter  be  bound  separately  and  receive  the  title  suggested 
by  the  subject  of  the  volume,  and  the  others  shall  be  distributed  in  unbound 
form  as  soon  as  printed.  The  Public  Printer  shall  supply  the  superin- 
tendent of  documents  sufficient  copies  of  those  publications  distributed  in 
unbound  form,  to  be  bound  and  distributed  to  the  State  and  Territorial 
libraries  and  other  designated  depositories  for  their  permanent  files.  The 
library  edition,  as  well  as  all  other  bound  sets  of  Congressional  numbered 
documents  and  reports,  shall  be  arranged  in  volumes  and  bound  in  the 
manner  directed  by  the  Joint  Committee  on  Printing.     [35  Stat.  L.  566.] 

Sec.  3.  [Repeal.]  That  section  two  of  an  Act  to  amend  an  Act  provid- 
ing for  the  public  printing  and  binding,  and  so  forth,  approved  March 
first,  nineteen  hundred  and  seven,  is  hereby  repealed.     [35  Stat.  L.  566.] 

The  Act  of  March  1,  1907,  ch.  2284,  S  2,  34  SUt.  L.  1013,  repealed  hy  this  section, 
amended  the  Act  of  Jan.  12,  1896,  ch.  23,  i  Sl>  was  itself  repealed  as  noted  9upr<i, 
p.  1039. 
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[Sec.  1.]  [Deputy  Public  Printer  —  appointment  —  duties.]    •    •   • 

The  ofBice  of  deputy  public  printer  shall  be  filled  by  the  selection  and 
appointment  by  the  Public  Printer  of  a  person  skilled  as  a  practical  printer 
and  versed  in  the  art  of  bookbinding,  and  who  shall  perform  the  duties 
heretofore  required  of  the  ehief  clerk,  have  supervisidn  of  the  buildings 
occupied  by  the  Government  Printing  OflSce,  and  perform  such  other  duties 
as  may  be  required  of  him  by  the  Public  Printer.     [35  Stat  L.  382.] 

This  and  the  foUowlng  paragraph  of  the  text  are  from  the  Sundry  CivU  Appropria- 
tion Act  of  May  27^  1908,  ch.  200.  A  similar  provision  has  appeared  in  the  Acts  for 
previous  years. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  76,  S  1,  38  Stat.  L.  879, 
contained  an  appropriation  of  $4,600  for  the  salary  of  tiie  deputy  pubUc  printer. 

Duties  of  deputy. —  See  notes  under  sec- 
tions 20  and  36  of  the  Act  of  Jan.  12, 
1895,  ch.  23,  supra,  pp.  1031,  1036. 


[Officers,  etc.,  in  Government  Printing  Office  —  Estimates  for.]    •  •  • 

Office  of  the  Public  Printer  :  Public  Printer,  five  thousand  five  hundred 
dollars;  deputy  public  printer,  three  thousand  six  hundred  dollars;  pri- 
vate secretary,  two  thousand  two  hundred  and  fifty  dollars ;  stenographer, 
one  thousand  dollars;  cashier  and  paymaster,  two  thousand  five  hundred 
dollars;  paying  teller,  two  thousand  dollars;  one  messenger;  one  telephone 
switchboard  operator;  two  assistant  telephone  switchboard  operators;  chief 
inspector  and  purchasing  agent,  three  thousand  six  hundred  dollars;  and 
one  clerk  of  class  one;  in  all,  twenty-four  thousand  four  hundred  and  ten 
dollars.    •    •    • 

Office  of  superintendent  of  documents:  Superintendent  of  docu- 
ments, three  thousand  dollars ;  principal  clerk,  one  thousand  eight  hundred 
dollars;  clerk  in  charge  of  the  Congressional  Record  at  the  Capitol,  two 
thousand  five  hundred  dollars ;  in  all,  seven  thousand  three  hundred  dollars. 

Office  of  foreman  of  printing:  Foreman  of  printing,  two  thousand 
five  hundred  dollars. 

Office  of  foreman  of  presswork  :  Foreman  of  presswork,  two  thousand 
five  hundred  dollars. 

Office  of  foreman  of  binding  :  Foreman  of  binding,  two  thousand  five 
hundred  dollars. 

Office  of  the  superintendent  of  supplies  :  Superintendent  of  supplies, 
two  thousand  five  hundred  dollars. 

Watch  force  :  Captain  of  the  watch,  one  thousand  two  hundred  dollars ; 
two  lieutenants  of  the  watch,  at  nine  hundred  dollars  each,  and  sixty-four 
day  and  night  watchmen,  at  seven  hundred  and  twenty  dollars  each;  in 
all,  forty-nine  thousand  and  eighty  dollars. 

The  Public  Printer  shall  submit  for  the  fiscal  year  nineteen  hundred  and 
ten,  and  annually  thereafter,  estimates  for  all  clerks  and  other  employees 
additional  to  the  foregoing  who  may  be  required  in  the  executive  or  €ulmin- 
istrative  offices  of  the  Qovemment  Printing  Office ;  and  no  funds  other  than 
those  specifically  appropriated  under  said  estimates  shall  be  used  during 
said  fiscal  year  for  services  in  the  Government  Printing  Office  of  the  char- 
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acter  specified  in  said  estimates  and  appropriated  for  thereunder.     [35 
8tai.  L.  382.] 

See  the  preceding  paragraph  of  the  text  and  the  notes  thereto. 

The  enumeration  of  officers  and  employees  in  this  paragraph  is  retained  in  order  that 
the  provision  in  the  last  paragraph  of  the  text,  that  estimates  shall  be  made  for  all 
clerks  and  employees  *'  additional  to  the  foregoing  "  may  be  understood.  The  appro- 
priations for  salaries  axe  for  the  fiscal  year  only. 


[Appropriation  —  use  of  fund  —  emergencies  —  report  to  Congress.] 
•  •  •  That  no  other  fund  appropriated  by  this  Act  or  any  other  Act, 
shall  be  used  for  services  or  other  puri)oses  in  the  Government  Printing 
OflSce,  or  in  the  oflSce  of  the  superintendent  of  documents,  of  the  character 
specified  in  the  foregoing  paragraphs,  except  in  cases  of  emergency  arising 
after  the  passage  of  this  Act,  and  then  only  on  the  written  order  of  the 
Public  Printer ;  and  the  aggregate  of  all  salaries  or  other  expenses  thus  paid, 
in  addition  to  those  specifically  appropriated  for  above,  shall  be  reported  to 
Congress  each  year  in  connection  with  the  annual  estimates.  [35  Stat.  L. 
1021.] 

This  is  from  the  Sundry  CivU  Appropriation  Act  of  March  A,  1909,  ch.  299. 


[Sec.  1.]  [Compensation  of  foreman  of  binding.]  •  •  •  The  com- 
pensation of  the  foreman  of  binding,  which  shall  hereafter  be  at  the  rate 
of  two  thousand  five  hundred  dollars  per  annum;    [35  Stat.  L.  1021.] 

The  foregoing  paragraph  and  the  two  foUowing  paragraphs  of  the  text  are  from  the 
Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 

The  appointment  of  a  foreman  of  printing  and  binding  was  authorized  by  the  Act 
of  Jan.  12,  1895,  ch.  23,  S  44,  supra,  p.  1037. 

[Disposal  of  books  in  Gk)vomment  Printing  Office  Library..]  That  the 
serviceable  books  now  contained  in  the  Government  Printing  OiBce  library, 
except  those  which  in  the  judgment  of  the  Public  Printer  should  be  retained 
for  reference,  shall  be  turned  over  to  the  Public  Library  of  the  District  of 
Columbia,  and  that  all  unserviceable  books  be  condemned  and  sold  as  waste 
paper.    [35  Stat.  L.  1024.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Employees  — pay  —  work  on  Sunday.]  The  Public  Printer  may  here- 
after, in  his  discretion,  pay  printer  linotype  operators  and  printer  mono- 
type keyboard  operators  at  a  rate  not  exceeding  sixty  cents  per  hour :  Fro- 
vided,  That  when  the  exigencies  of  the  service  require  that  work  be  per- 
formed on  Sunday  the  Public  Printer  may,  in  his  discretion,  pay  to 
employees,  not  receiving  annual  salaries,  not  exceeding  fifty  per  centum  in 
addition  to  the  regular  rate  paid  for  such  work.     [35  Stat.  L.  1024.] 

See  the  note  to  the  first  paragraph  of  this  section,  tupra,  this  page. 
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[Sbc.  1.]  [Employees  with  animal  salaries — leave  of  absence.]  *  •  • 

That  hereafter  employees  in  the  Goveniment  Printing  Office  receiving 
annual  salaries  fixed  by  law  shall  be  allowed  leave  at  the  rate  of  pay  received 
by  them  at  the  time  such  leave  is  granted,  the  same  to  be  payable  from  the 
specific  appropriation  for  their  salaries.     [36  Stat,  L,  767.] 

This  and  the  following  paragraph  are  from  the  Sundry  Civil  Appropriation  Act  of 
June  25,  1910,  ch.  384. 

Earlier  provisions  relating  to  leave  of  absence  for  employees  were  made  by  the  Act 
of  June  11,  1896,  ch.  420,  |  1,  supra,  p.  1045. 

[Details  of  employees  of  printing  office.]  •  •  •  Hereafter  no  employee 
of  the  Government  Printing  Office  shall  be  detailed  to  duties  not  pertaining 
to  the  work  of  public  printing  and  binding  in  any  executive  department  or 
other  government  establishment  unless  expressly  authorized  by  law.  [36 
Stat,  L.  770.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


[Sec.  1.]  [Oost  of  printing  extracts  from  Becord,  etc. —  payment.] 

•  •  •  In  case  any  Senator,  Representative,  or  Delegate  shall  fail  to  pay 
the  cost  of  printing  extracts  from  the  Congressional  Record  or  other  docu- 
ments ordered  by  him  to  be  printed  in  accordance  with  section  thirty-seven 
of  the  Act  approved  January  twelfth,  eighteen  hundred  and  ninety-five 
(Twenty-eighth  Statutes  at  Large,  page  six  hundred  and  six),  the  Public 
Printer  shall  certify  the  amount  du^  to  the  Sergeant  at  Arms  of  the  House 
or  the  financial  clerk  of  the  Senate,  as  the  case  may  be,  and  the  Sergeant 
at  Arms  or  financial  clerk  shall  deduct  from  any  salary  due  the  said  delin- 
quent the  said  amount,  or  as  much  thereof  as  the  salary  due  may  cover, 
and  pay  the  amount  so  obtained  to  the  Public  Printer,  to  be  applied  by  him 
to  the  satisfaction  of  the  indebtedness.    [36  Stat,  L,  1446.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 

The  Act  of  Jan.  12,  1895,  ch.  23,  8  37,  mentioned  in  the  text,  is  given  Mupra,  p.  1035. 


Sec.  8.  [Distribution  of  publications  by  Public  Printer — transfer  of 
equipment  —  mailing  lists,  etc. —  employees  of  other  departments— 
department  orders.]  That  no  money  appropriated  by  this  or  any  other 
Act  shall  be  used  after  the  first  day  of  October,  nineteen  hundred  and 
twelve,  for  services  in  any  executive  department  or  other  Government 
establishment  at  Washington,  District  of  Columbia,  in  the  work  of  address- 
ing, wrapping,  mailing,  or  otherwise  dispatching  any  publication  for  public 
distribution,  except  maps,  weather  reports,  and  weather  cards  issued  by  an 
executive  department  or  other  Government  establishment  at  Washington, 
District  of  Columbia,  or  for  the  purchase  of  material  or  supplies  to  be  used 
in  such  work ;  and  on  and  after  October  first,  nineteen  hundred  and  twelve, 
it  shall  be  the  duty  of  the  Public  Printer  to  perform  such  work  at  the 
Government  Printing  Office.  Prior  to  October  first,  nineteen  hundred  and 
twelve,  each  executive  department  and  other  Government  establishment 
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at  Washin^n,  District  of  Columbia,  shall  transfer  to  the  Public  Printer 
such  machines,  equipment,  and  materials  as  are  used  in  addressing,  wrap- 
ping, mailing,  or  otherwise  dispatching  publications;  and  each  head  of 
such  executive  department  and  other  Government  establishment  at  Wash- 
ington, District  of  Columbia,  shall  furnish  from  time  to  time  to  the  Public 
Printer  mailing  lists,  in  convenient  form,  and  changes  therein?  or  franked 
slips,  for  use  in  the  public  distribution  of  publications  issued  by  such 
department  or  establisliment ;  and  the  Public  Printer  shall  furnish  copies 
of  any  publication  only  in  accordance  with  the  provisions  of  law  or  the 
instruction  of  the  head  of  the  department  or  establishment  issuing  the 
publication.  The  employment  of  all  persons  in  the  several  executive  depart- 
ments and  other  Government  establishments  at  Washington,  District  of 
Columbia,  wholly  in  connection  with  the  duties  herein  transferred  to  the 
Public  Printer,  or  whose  services  can  be  dispensed  with  or  devolved  upon 
another  because  of  such  transfer,  shall  cease  and  determine  on  or  before 
the  first  day  of  October,  nineteen  hundred  and  twelve,  and  their  salaries 
or  compensation  shall  lapse  for  the  remainder  of  the  fiscal  year  nineteen 
hundred  and  thirteen  and  be  covered  into  the  Treasury.  A  detailed  state- 
ment of  all  machines,  equipment,  and  material  transferred  to  the  Govern- 
ment Printing  Office  by  operation  of  this  provision  and  of  all  employments 
discontinued  shall  be  submitted  to  Congress  at  its  next  session  by  the  head 
of  each  executive  department  and  other  Government  establishments  at 
Washington,  District  of  Columbia,  in  the  annual  estimates  of  appropria- 
tions :  Provided,  That  nothing  in  this  section  shall  be  construed  as  apply- 
ing to  orders,  instructions,  directions,  notices,  or  circulars  of  information, 
printed  for  and  issued  by  any  of  the  executive  departments  or  other  Gov- 
ernment establishments  or  to  the  distribution  of  public  documents  by  Sena- 
tors or  Members  of  the  House  of  Representatives  or  to  the  folding  rooms 
and  documents  rooms  of  the  Senate  or  House  of  Representatives.  [37  Stat. 
L.  414.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  23, 
1912,  ch.  350. 


[Pay  of  pressmen.]  •  •  •  Hereafter  pressmen  shall  be  paid  at  the 
rate  of  55  cents  per  hour.    [37  Stat.  L.  482.] 

This  paragraph  above  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912, 
ch.  355. 

This  provision  supersedes  the  rate  of  pay  fixed  by  the  Act  of  Jan.  12,  1895,  ch.  23, 
S  39,  supra,  p.  1036. 


[Sec.  1.]  [Branches  of  Oovemment  Printing  Office  — limitation.]  *  *  * 

No  money  appropriated  by  this  or  any  other  Act  shall  be  used  for  main- 
taining more  than  one  branch  of  the  Government  Printing  Office  in  any 
one  building  occupied  by  any  executive  department  or  departments  of  the 
(lovemment,  nor  shall  any  branch  of  the  Government  Printing  Office  be 
established  hereafter  unless  specifically  authorized  by  law.  [38  Stat.  L. 
673.] 

This  is  from  the  Sundry  Oivil  Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 
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n.  ADVEBTisma 

R.  S.  sees.  3823-3825.    These  eectione  were  as  follows: 

"Sdc.  3823.  The  Clerk  of  the  House  of  Representatives  shall  select  in  Virginia, 
South  Carolina,  North  Carolina,  Georgia,  Florida,  Alabama,  Mississippi,  Louisiana, 
Texas,  an<J  Arkansas,  one  or  more  newspapers,  not  exceeding  the  number  allowel 
by  law,  in  which  such  treaties  and  laws  of  the  United  States  as  may  be  ordered 
for  publication  in  newspapers  according  to  law  shall  be  published,  and  in  some  one  or 
more  of  which  so  selected  all  *uch  advertisements  as  may  be  ordered  for  publication 
in  said  districts  by  any  United  States  court  or  judge  thereof,  or  by  any  officer  of  such 
courts,  or  by  any  executive  officer  of  the  United  States,  shall  be  published,  the  com- 
pensation for  which  and  other  terms  of  publication,  shall  be  fixed  by  said  Clerk  at 
a  rate  not  exceeding  t^o  dollars  per  page  for  the  publication  of  treaties  and  laws,  and 
not  exceeding  one  dollar  per  square  of  eight  lines  of  space,  for  the  publication  of 
advertisements,  the  accounts  for  which  shall  be  adjusted  by  the  proper  aooounting 
officers,  and  paid  in  the  manner  now  authorized  by  law  in  the  like  cases." 

Act  of  March  2,  1867,  ch.  167,  14  Stat.  L.  466;  Act  of  March  29,  1867,  ch.  13,  15 
Stat.  L.  7. 

The  foregoing  section  and  the  following  R.  S.  sees.  3824,  3825,  and  in  part  R.  S.  sec. 
3826  following,  were  superseded,  in  so  far  as  they  relate  to  the  publication  of  law:^ 
in  newspapers,  by  R.  S.  sec.  79,  given  as  amended  in  Congress,  vol.  2,  p.  529,  and 
so  far  as  they  relate  to  the  publication  of  treaties  they  are  superseded  by  the  Act  of 
July  31,  1876,  ch.  246,  infra,  p.  1058. 


RepeaL — It  was  held  by  Acting  Attor- 
ney-General Jenks,  in  (1888>  19  Op.  Atty.- 
Gen.  159,  that  R.  S.  sees.  3823,  3824,  and 
3825  were  repealed  as  to  the  publication 
of  law^s  by  R.  S.  sec.  79,  as  amended  by 
the  Act  of  Feb.  18,  1876  (title  Congbbss, 
vol.  2,  p.  629) ;  and  as  to  the  publication 
of  treaties,  by  the  Act  of  July  31,  1876, 
infra,  p.  1058,  providing  for  the  publica- 
tion of  treaties  in  another  manner;  and 


as  to  the  price  paid  for  advertising,  by 
the  Act  of  June  20,  1878,  infra,  p.  IO08. 
lie  also  held  that  the  duties  of  the  clerk 
to  publish  the  laws  and  treaties  therefore 
ceased,  and  he  was  no  longer  requirea  to 
act;  therefore  the  injunction  mside  upon 
a  court  or  a  judge,  an  officer  of  court,  or 
an  executive  officer  of  the  United  States 
by  this  section  (contingent  upon  the  ac- 
tion of  the  clerk)   also  ceased. 


"  Sec.  3824.  The  Clerk  shall  notify  each  head  of  the  several  Executive  Depart- 
ments, and  each  judge  of  the  United  States  courts  therein,  of  the  papers  selected  by 
him  in  accordance  with  the  provisions  of  the  preceding  section,  and  thereafter  it  shall 
be  the  duty  of  the  several  executive  officers  charged  therewith  to  furnish  to  such 
selected  papers  only,  an  authentic  copy  of  the  publications  to  be  made  as  aforesaid; 
and  no  money  appropriated  shall  be  paid  for  any  publications  or  advertisements  here- 
after to  be  made  in  said  districts,  nor  shall  any  such  publication  or  advertisement  be 
ordered  by  any  department  or  public  officer  otherwise  than  as  herein  provided." 

Act  of  March  2,  1867,  ch.  167,  14  Stat.  L.  466;  Act  of  March  29,  1867,  ch.  13,  15 
Stat.  L.  7. 

See  the  note  to  the  preceding  R.  S.  sec.  3823. 

"Sbc.  3826.  The  rates  fixed  in  section  thirty-eight  hundred  and  twenty-three,  to  Iw 
paid  for  the  publication  of  the  treaties  and  laws  of  the  United  States  in  the  States 
therein  designated,  shall  also  be  paid  for  the  same  publications  in  all  the  States  not 
designated  in  that  section." 

Act  of  March  29,  1867,  ch.  13,  15  Stat.  L.  8. 

See  the  note  to  R,  S.  sec.  3823. 


Sec.  3826.  [Advertisements  in  Washington,  D.  C]  All  advertise- 
ments, notices,  and  proposals  for  contracts  for  all  the  Executive  Depart- 
ments of  the  Government,  and  the  laws  passed  by  Congress  and  executive 
proclamations  and  treaties  to  be  published  in  the  District  of  Columbia, 
Maryland,  and  Virginia,  shall  hereafter  be  advertised  by  publication  in  the 
three  daily  papers  published  in  the  District  of  Columbia  having  the  largest 
cii*(*ulation,  one  of  which  shall  be  selected  by  the  Clerk  of  the  House  of 
Representatives,  and  in  no  others.  The  charges  for  such  publications  shall 
not  be  higher  than  such  as  are  paid  by  individuals  for  advertising  in  snid 
papers,  and  the  same  publications  shall  le  made  in  each  of  the  said  papers 
equally  as  to  frequency:    Provided,  That  no  advertisement  to  any  State, 
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district,  or  Territory,  other  than  the  District  of  Colnmbia,  Maryland,  or 
Virginia,  shall  be  published  in  the  papers  designated,  unless  at  the  direction 
first  made  of  the  proper  head  of  a  Department:  And  provided  further, 
That  this  section  shall  not  be  construed  to  allow  a  greater  compensation 
for  the  publication  of  the  laws  passed  by  Congress  and  executive  proclama- 
tions and  treaties  in  the  papers  of  the  District  of  Columbia  than  is  provided 
by  law  for  such  publications  in  other  papers.    [B.  8,] 

Act  of  March  2,  1867,  ch.  167,  14  Stat.  L.  467;  Act  of  March  29,  1867,  ch.  13,  15 
Stat.  L.  7;  Act  of  July  20,  1868,  ch.  176,  16  Stat.  L.  110. 

This  section  has  been  in  part  superseded,  see  the  note  to  R.  S.  see.  3823,  noted 
supra,  p.  J056,  and  -was  in  part  repealed  by  the  Act  of  March  3,  1875,  ch.  128,  f|  1, 
infra,  tnis  page. 


be  more  than  i«  paid  by  private  individ- 
uals for  like  services.  But  section  1  of 
the  Act  of  1875,  ch.  128,  infra,  this  page, 
repeals  the  text  section  for  every  pur- 
pose connected  ivith  claims  for  such  ser- 
vices.    (1876)   15  Op.  Atty.-Gen.  594. 


Effect  of  xepeaL--Xhe  joint  effect  of 
R.  S.  sec.  853  (title  Costs,  vol.  2,  p.  625) 
and  the  text  section,  as  regards  govern- 
ment advertisements  in  newspapers  pub- 
lished in  the  District  of  Columbia,  was  to 
allow  the  compensation  fixed  by  section 
853,  unless   (under  the  text  section)  that 

R.  S.  sec  3827.  This  section  was  as  follows: 

"  Sec.  3827.  No  payment  shall  be  made  to  any  newspaper  published  in  the  District 
of  Columbia  for  advertising  any  other  mail-routes  than  those  in  Virginia  and  Mary- 
land."   Act  of  March  3,  1873,  ch.  231,  17  Stat.  L.  667. 

A  substantially  similar  provision  appeared  in  Act  of  June  23,  1874,  ch.  456,  18 
But.  L.  231. 

Both  provisions  were  superseded  by  the  Act  of  March  1,  1881,  ch.  96,  f  1,  given  in 
Postal  Service,  ante,  p.  175. 

Sec.  3828.  [No  advertisement  without  authority.]  No  advertisement, 
notice,  or  proposal  for  any  Executive  Department  of  the  Government,  or 
for  any  Bureau  thereof,  or  for  any  office  therewith  connected,  shall  be  pub- 
lished in  any  newspaper  whatever,  except  in  pursuance  of  a  written  author- 
ity for  such  publication  from  the  head  of  such  Department ;  and  no  bill  for 
any  such  advertising,  or  publication,  shall  be-  paid,  unless  there  be  pre- 
sented, with  such  bill,  a  copy  of  such  written  authority.    [B.  S.] 

■ 

Act  of  July  15,  1870,  ch.  292,  16  Stat.  L.  308. 


General  or  special  authority. — "  For  any- 
thing in  the  letter  of  the  statute,  or  the 
Buhjoct-matter  regulated  by  it,  the  au- 
thority to  advertise  might  as  weU  be  gen- 
eral as  special;  that  is,  might,  under  the 
terms  of  the  statute,  be  made  to  compre- 
hend and  authorize  the  publication  of  suc- 
cessive advertisements  of  a  particular 
class  or  kind  as  well  as  a  single  one." 
U.  S.  r.  Odoneal,   (1882)    10  Fed.  616. 

General  order  by  representative  of  de- 
partmental head. — ^An  advertisement  is 
sufficiently  authorized  to  meet  the  require- 
ments of  this  section  if  it  is  made  under 
the  authority  of  an  officer  publishing  a 
general  order,  ujpon  the  authority  of  his 
office,  and  aa  the  representative  of  the 


head  of  the  department,  wherein  he  in- 
formed the  officer  directed*  to  advertise 
that  by  the  direction  of  the  head  of  the 
department  he  was  authorized  to  publish 
such  advertisement.  A  copy  of  such  gen- 
eral order  attached  to  the  bills  for  pub- 
lishing such  advertisements  is  sufficient 
for  the  allowance  of  the  account.  U.  S. 
t\  Odeneal,  (1882)   10  Fed.  616. 

What  offiOM  included. —  The  provisions 
of  this  section  extend  to  all  the  offices 
connected  as  stated  in  the  statute,  no 
matter  where  they  may  be  situated,  and 
not  merely  to  such  offices  as  are  at  the 
seat  of  government.  ( 1878)  16  Op.  Atty.- 
Gen.  616. 


[Sec.  1.]  [▲dvertisementB  in  newspapers  abolished.]    •    •    •    That 
hereafter  the  mail-lettings  for  the  States  of  Maryland  and  Virginia  and 
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for  the  District  of  Columbia  shall  be  advertised  in  not  more  than  one  news- 
paper published  in  the  District  of  Columbia,  and  at  prices  satisfactory  to 
the  Postmaster-General,  not  exceeding  the  customary  rates  paid  in  the  city 
of  Washington  for  ordinary  commercial  advertisements;  and  so  much  of 
section  three  thousand  eight  hundred  and  twenty-six  of  the  Revised  Statutes 
of  the  United  States  as  refers  to  the  publication  of  advertisements  in  newsh 
papers  be,  and  the  same  is  hereby,  repealed.     [18  Stat.  L.  342.] 

This  is  from  the  Post-office  Department  Appropriation  Act  of  March  3,  1876,  eh.  128. 
So  far  as  it  relates  to  advertising  of  mail-lettings  it  is  superseded  by  Act  of  March  1, 

t  of  July  26,  1892,  ch.  249.    See  Postal  Sebyice,  ante,  pp._175, 178. 


1881,  ch.  96,  and  Act 

Purpose  of  proviso. —  This  proviso  was 
intended  to  relieve  the  heads  of  all  the 
executive  departments  from  the  require- 
ments of  R.  S.  sec.  3826,  aupray  p.  1056, 
respecting  the  publication  of  advertise- 
ments, notices,  and  proposals  for  Virginia, 
Maryland,  and  the  District  of  Columbia, 
as  well  as  to  provide  specifically  respect- 
ing the  publication  of  mail  lettings  by 
the  Postmaster  General  for  the  states  and 
district  above  mentioned.  (1875)  14  Op. 
Atty.-Gen.  676. 


Effect  on  Treasury  Department — Such 
proviso  obviously  has  no  reference  to  the 
advertising  of  the  Treasury  Department. 
(1880)    15  Op.  Atty.-Gen.  282. 

Discretion  of  departmental  heads.— It 
is  left  discretionary  with  each  head  of 
department  whether  .he  will  make  the 
publication  referred  to  in  R.  S.  sec.  3826, 
9upra,  p.  1056,  in  one  or  more  papers  of 
the  District  of  Columbia.  (1875)  U  Op. 
Atty.-Gen.  576. 


[Publication  of  proclamations  and  treaties  —  advertisements  for  con- 
tracts in  District  of  Columbia.]  •  •  •  That  all  executive  proclamations, 
&  all  treaties  required  by  law  to  be  published,  shall  be  published  in  only 
one  newspaper  the  same  to  be  printed  and  published  in  the  District  of 
Colimibia  and  to  be  designated  by  the  Secretary  of  State  and  in  no  case 
of  advertisement  for  contracts  for  the  public  service  shall  the  same  be  pub- 
lished in  any  newspaper  published  and  printed  in  the  District  of  Columbia 
unless  the  supplies  or  labor  covered  by  such  advertisement  are  to  be  fur- 
nished or  performed  in  said  District  of  Columbia.     [19  Stai.  L.  105.] 

This  is  froni  the  Sundry  Civil  Appropriation  Act  of  July  31,  1876,  ch,  24A. 
See  the  notes  to  R.  S.  sec.  3823,  noted  supra,  p.  1056. 


[Sec.  1.]  [Bate  of  payment  for  advertisements.]  •  •  •  That  here- 
after all  advertisements,  notices,  proposals  for  contracts,  and  all  forms  of 
advertising  required  by  law  for  the  several  departments  of  the  government 
may  be  paid  for  at  a  price  not  to  exceed  the  commercial  rates  charged  to 
private  individuals,  with  the  usual  discounts;  such  rates  to  be  ascertained 
from  sworn  statements  to  be  furnished  by  the  proprietors  or  publishers  of 
the  newspapers  proposing  so  to  advertise  •.  •  •  •  but  the  heads  of  the 
several  departments  may  secure  lower  terms  at  special  rates  whenever  tho 
public  interest  requires  it.     [20  Stat.  L.  216.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  20,  1878,  ch.  359. 
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An  act  to  regulate  the  award  of  and  compensation  for  public  advertising 

in  the  District  of  Columbia. 

[Act  of  Jan.  21,  1881,  ch.  25,  21  Siat  L.  317.] 

[Sec.  1.]  [Advertising  in  District  of  Columbia — rate  of  payment.] 

That  all  advertising  required  by  existing  laws  to  be  done  in  the  District  of 
Columbia  by  any  of  the  departments  of  the  government  shall  be  given  to 
one  daily  and  one  weekly  newspaper  of  each  of  the  two  principal  political 
parties  and  to  one  daily  and  one  weekly  neutral  newspaper:  Provided, 
That  the  rates  of  compensation  for  such  service  shall  in  no  case  exceed  the 
regular  commercial  rate  of  the  newspapers  selected;  nor  shall  any  adver- 
tisement he  paid  for  imless  published  in  accordance  with  section  thirty- 
eight  hundred  and  twenty-eight  of  the  Revised  Statutes.    [21  Stat.  L.  317.] 

R.  8.  sec.  3828,  mentioned  in  the  text,  is  given  supra,  p.  1067. 

Selection  of  newspapers. — ^The  selection  Advertisements,  such  as  those  for  pro- 
of newspapers  in  which  to  publish  adver-  posals  for  the  interior  finish  of  a  public 
tisements  of  this  character  in  the  District  Building  in  the  District  of  Colimibia,  need 
of  Columbia  is  in  the  discretion  of  the  not  be  made  in  six  newspapers  published 
heads  of  departments.  (1897)  21  Op.  in  said  District.  (1897)  21  Op.  Atty.- 
Atty.-Gen.  595.  Gen.  595. 

Sec.  2.  [Repeal.]    All  laws  or  parts  of  laws  inconsistent  herewith  are 
hereby  repealed.    [21  Stat.  L.  317.] 


m.   BUREAU   OF   ENOBAYING  AND    PBDmNG 

[Sec.  1.]  [Control  of  business  of  Bureau.]  *  •  •  That  all  the  busi- 
ness of  the  Bureau  of  Engraving  and  Printing  shall  be  under  the  immediate 
control  of  the  director  of  said  Bureau,  subject  to  the  direction  of  the  Secre- 
tary of  the  Treasury,  and  the  director  of  the  said  Bureau  shall  report  to 
and  be  responsible  directly  to  the  Secretary  of  the  Treasury.  •  •  •  [29 
Stat.  L.  421.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  11,  1896,  ch.  420.  The 
flame  provision  is  contained  in  the  Appropriation  Act  of  June  4,  1897j  ch.  2,  {  1,  30 
Stat.  L.  18. 

The  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4,  1915,  ch.  141, 
I  1,  38  Stat.  L.  1014,  contains  an  appropriation  for  a  director  at  $6,000,  and  assistant 
director  at  $3,500,  and  sundry  clerks  and  employees. 

Said  Act  contained  a  further  provision  as  follows:  "  and  no  other  fund  appropriated 
by  this  or  any  other  Act  shall  oe  used  for  services,  in  the  Bureau  of  Engraving  and 
Printing,  of  the  character  specified  in  this  paragraph,  except  in  cases  of  emergency 
arising  after  the  passage  of  this  Act,  and  tnen  only  on  the  written  approval  of  the 
Secretary  of  the  Treasury,  and  in  every  such  case  of  emergency  a  detailed  statement 
of  the  expenditures  on  account  thereof  shall  be  reported  to  Congress  at  the  beginning 
of  each  regular  session.'^ 


An  act  to  allow  thirty  days'  leave  of  absence  to  employees  in  the  Bureau 

of  Engraving  and  Printing. 

[Act  of  July  6, 1892,  ch.  154,  27  Stat.  L.  87.] 

[Leave  of  absence  to  employees.]    That  the  employees  of  the  Bureau  of 

Engraving  and  Printing,  including  the  pieceworkers,  shall  be  allowed  leave 
of  absence  with  pay,  not  exceeding  thirty  days  in  any  one  year,  under 
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Bach  regulations  and  at  such  time  or  times  as  the  Chief  of  the  Bureau,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe  and  desig- 
nate :  Provided,  That  the  length  of  the  leave  of  absence  of  any  employee  of 
said  Bureau  doing  piecework,  and  the  pay  during  such  leave  of  absence, 
shall  be  determined  by  the  average  amount  of  work  done  by  such  person  and 
the  pay  therefor  during  the  several  months  of  the  year.    [27  Stat  L.  87.] 

This  Act  superseded  a  provision  of  the  Act  of  March  3,  1887,  ch.  392,  S  1,  24  Stat.  L. 
607,  which  authorized  a  leave  of  absence  for  not  exceeding  fifteen  days. 


Effect  of  other  Acts.— The  nature  of 
the  work  done  in  the  bureau  of  engrav- 
ing and  printing  is  so  different  from  that 
done  IB  other  executive  departments  as  to 
confirm  the  view  that  the  special  Act 
governing  leaves  of  absence  to  its  em- 
ployees was  not  intended  to  be  repealed 
by  the  Act  of  March  3,  1893,  ch.  211,  sec. 
6  (see  title  Civu.  Service,  vol.  2,  p.  164). 
(1896)   21  Op.  Atty.-Gen.  338. 

Effect  of  proviso. —  As  the  piece-worker 
is  entitled  to  the  leave  of  absence  with 
pay  only  in  i^ccord  with  this  Act,  it  can- 
not be  said  that  any  reduction  arises 
from  the  proviso,  but  on  the  other  hand 
the  proviso  designates  the  measure  by 
which  the  length  of  the  leave  and  the 
amount  of  leave  pay  may  be  determined. 
(1892)   20  Op.  Atty.-Gen.  429. 

Authority  to  execute  provisions. — 
"  While  the  proviso  may  be  somewhat  ob- 
scure as  to  the  method  of  its  execution, 
its  purpose  does  not  admit  of  question, 
and  authority  to  make  all  necessary  regu- 
lations to  execute  the  Act  and  carry  out 
the  intent  of  the  proviso  is  explicitly 
given."     (1892)  20  Op.  Atty.-Gen.  429. 

Extent  of  aUowance  to  piece-worker. — 
"  The  leave  of  absence  cannot  extend  be- 
yond thirty  days  per  year,  and  the  pay 


cannot  exceed  the  av eraf^e  pay  of  the  em- 
ployee concerned  durmg  the  several 
months  of  the  year.  Thirty  days*  ab- 
sence per  year,  with  a  continuance  of 
average  compensation  during  the  absence, 
appears  to  be  the  maximum  allowance  of 
the  Act  in  favor  of  a  piece-worker  so 
situated  as  to  receive  the  greatest  benefit 
therefrom."  (1892)  20  Op.  Atty.-Gen. 
429. 

Piece-workers  subject  to  rules  of  de- 
partment, etc — It  is  evident  that  Con- 
gress intended  to  establish  the  rule  that 
the  piece-workers  referred  to,  who  con- 
tinue in  regular  employment  throughout 
the  year,  may  have  not  exceeding  thirty 
days'  leave  of  absence  annually,  subject 
to  the  rules  of  the  department  and  the 
proper  supervision  of  the  chief  of  the 
bureau  acting  under  the  approval  of  the 
secretary.     (1892)  20  Op.  Atty.-Gen.  429. 

Piece-worker  earning  less  than  max- 
imum.— "The  length  of  the  leave  of  ab- 
sence and  the  amount  of  pay  during  the 
same,  given  to  a  piece-worter  whose  serv- 
ice and  consequent  earnings  are  less  than 
the  maximum,  must  be  determined  by  the 
average  amount  of  his  work  and  of  his 
pay  therefor."  (1892)  20  Op.  Atty.-Gcn. 
429. 


[Leave  of  absence  to  compositors  and  pressmen  in  awards  divirion.] 
*  •  •  That  the  compositors  and  pressmen  employed  in  the  awards 
division  of  the  Bureau  of  Engraving  and  Printing  shall  be  allowed  leave  of 
absence  with  pay  not  exceeding  thirty  days  in  any  one  year,  or  a  pro  rata 
portion  thereof  for  a  less  time  than  one  year,  under  such  regulations  and 
such  time  or  times  as  the  Chief  of  the  Bureau,  with  the  approval  of  the 
Secretary  of  the  Treasury  may  prescribe  and  designate,  and  in  conformity 
with  the  Act  approved  July  sixth,  eighteen  hundred  and  ninety-two,  grant- 
ing leaves  of  absence  with  pay  to  the  employees  of  the  Bureau  of  Engrav- 
ing and  Printing.     [29  Stat  L.  276.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  June  8,  1896,  ch.  373. 
The  Act  of  July  6,  1892,  ch.  154,  mentioned  in  this  section,  is  given  in  tlie  pr«oediag 
paragraph  of  the  text. 
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▲n  act  relatiog  to  printingf  impressions  from  portraits  and  vignettes. 

[Act  of  Dec.  22,  1879,  ch.  2,  21  Stat.  L.  59.] 

[Impressions  of  portraits,  etc.,  may  be  furnished  from  Bureau  of 
Engraving.]  That  the  Secretary  of  the  Treasury,  at  the  request  of  a  Sena- 
tor, Kepresentative,  or  Delegate  in  Congress,  the  head  of  a  department  or 
bureau,  art  association,  or  library,  be,  and  he  is  hereby  authorized  to  fur- 
nish impressions  from  any  portrait  or  vignette  which  is  now,  or  may  here- 
after be,  a  part  of  the  engraved  stock  of  the  Bureau  of  Engraving  and 
Printing,  at  such  rates  and  under  such  conditions  as  he  may  deem  necessary 
to  protect  the  public  interests.    [21  Stat.  L.  59.] 


[Sec.  1:]  [Beceipts  for  miscellaneous  work  covered  into  the  Treasury.] 
•  •  •  Hereafter  receipts  for  miscellaneous  work  authori^^  by  law  to 
be  performed  by  the  Bureau  of  Engraving  and  Printing  for  the  several 
Departments  of  the  Gtovernment,  and  the  amounts  properly  chargeable  to 
national  banks  for  engraving  their  plates  shall  be  deposited,  and  covered 
into  the  Treasury  as  miscellaneous  receipts.    [24  Stat.  L.  227.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  4,  18S6,  oh.  902. 


[Sec.  1.]  [Engraving  and  printing  notes,  bonds,  and  other  securities.] 
*  •  •  For  •  •  •  expenses  of  engraving  and  printing  notes,  bonds,  and 
other  securities  of  the  United  States.  •  •  •  Provided,  That  the  above- 
named  notes,  currency,  and  other  securities  of  the  United  States  be  exe- 
cuted with  not  less  than  three  plate-printings:  And  provided  further,  That 
the  Secretary  of  the  Treasury  shall  have  executed  one  or  two  of  such  print- 
ings by  such  responsible  and  capable  and  experienced  bank-note  companies 
or  bank-note  engravers  as  may  contract  for  the  same  at  the  lowest  cost  to 
the  Government,  and  at  prices  not  greater  than  those  heretofore  paid  for 
the  same  class  of  work ;  no  company  or  establishment  executing  more  than 
one  printing  upon  the  same  note  or  obligation,  and  the  final  printing  and 
finishing  to  be  executed  in  the  Treasury  Department.    [18  Stat.  L.  373.] 


it 
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This  is  from  the  Sundrj  Civil  Appropriation  Act  of  March  S,  1S75,  ch.  130. 

This  nrovision,  it  is  understood,  has  been  held,  for  several  years  past,  by  the 
treasury  department  not  to  be  of  a  permanent  nature.  If  permanent,  it  may  perhaps 
be  considered  as  superseded  by  1877,  March  3,  ch.  105  [in  the  following  paragraph  of 
the  text].  It  is  impossible  to  determine  extra judiciaUy  whether  this  ana  many  other 
provisions  in  annual  appropriation  acts  are  permanent  or  temporary.  Where  the 
language  is  such  as  to  admit  of  doubt  on  the  question,  the  provisions  have  been 
inserted  in  this  edition." —  Compilers*  note,  1  Supp.  R.  8.  iS, 


[Engraving  and  printing  notes^  bonds^  and  other  securities  in  Treasury 
Department.]  •  •  •  Por  labor  and  expenses  of  engraving  and  print- 
ing, namely:  For  •  •  •  engraving  and  printing  notes,  bonds,  and 
other  securities  of  the  United  States    •    •    •     :    Provided,  The  work  be 
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performed  at  the  Treasury  Department,  And  provided  further^  That  it  can 
be  done  as  cheaply,  as  perfectly,  and  as  safely  and  all  contracts  already 
made  shall  be  faithfully  carried  out.     [19  Stat  L.  353.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1877,  ch.  105. 
See  the  note  to  the  preceding  piiragraph  of  the  text. 

" Securitiea." — The    word    "securities"       other  subject  of  investment.     (1898)  22 
as  used  in  this  section  is  an  evidence' of       Op.  Atty.-Gen.  40. 
public  debt,  or  a  certificate  of  deposit,  or 


[Sec.  1.]  [BondSy  notes,  and  checks  to  be  printed  on  hand-teller 
presses.]  •  •  •  Engraving  and  Printing.  That  hereafter  all  bonds, 
notes  and  checks  shall  be  printed  from  hand-roller  presses.  [30  Stai.  L, 
605.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1808,  ch.  546.  It  was 
in  part  superseded  by  the  provisions  of  the  Act  of  Aug.  24,  1912,  ch.  356,  S  1,  given  ia 
the  second  paragraph  of  the  text  following. 


[Seo.  1.]  [Internal-revenue  stamps  to  be  printed  on  hand-roller  presses.] 
•  •  •  That  the  faces  of  all  tobacco  stamps  for  use  upon  packages  of  two 
pounds  and  upward,  and  of  all  beer,  whiskey,  cigar,  snuff,  oleomargarine, 
and  special  liquor  tax  stamps,  shall  hereafter  be  printed  from  engraved 
plates  upon  hand-roller  plate-printing  presses.     [30  Stat,  L.  1082.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1899,  ch.  424. 
See  the  following  paragraph  of  the  text. 


[Sec.  1.]  [Hand-roUer  presses  —  checks,  and  backs  and  tints  of  notes, 
etc.,  not  required  to  be  printed  from  —  checks  and  tints  —  backs  of  notes, 
and  faces  of  internal-revenue  stamps — restriction  on  substitution  of 
power  for  hand-roller  presses  —  motors  to  hand-roller  presses.]    •    •   * 

Hereafter  the  proviso  of  the  Act  of  July  first,  eighteen  hundred  and 
ninety-eight  (Thirtieth  Statutes  at  Large,  page  six  hundred  and  four), 
directing  that  all  bonds,  notes,  and  checks  shall  be  printed  on  hand- 
roller  presses  shall  not  apply  to  checks,  the  backs  and  tints  of  all 
United  States  bonds,  the  backs  and  tints  of  all  United  States  paper 
money,  and  the  backs  and  tints  of  bonds  and  paper  money  issaed 
by  any  of  the  insular  possessions  of  the  United  States,  any  or  all  of 
which  shall  be  printed  from  intaglio  plates  and  on  such  plate  printing 
presses  as  may  be  directed  by  the  Secretary  of  the  Treasury,  said  presses  to 
be  operated  by  plate  printers,  except  that  checks  and  tints  may  be  printed 
by  any  desired  process:  Provided,  That  the  backs  of  all  United  States 
paper  money  shall  be  printed  from  four-subject  plates,  and  the  faces  of  all 
internal-revenue  stamps  now  printed  from  intaglio  plates  on  hand-roller  or 
power  plate  printing  presses  shall  continue  to  be  printed  from  intaglio 
plates  on  hand-roller  or  power  plate  printing  presses,  as  the  Secretary  of 


PUBLIC  PRINTING  1063 

the  Treasury  may  determine,  said  presses  to  be  operated  by  plate  printers : 
Provided  further,  That  should  the  Secretary  of  the  Treasury  decide  to 
print  on  the  aforesaid  power  plate  printing  presses  any  of  the  classes  of 
work  hereinbefore  permitted  to  be  printed  on  such  presses,  not  more  than 
one-fifth  of  the  total  number  of  hand-roller  presses  required  to  produce  the 
estimated  quantity  of  such  work  in  any  fiscal  year  shall  be  displaced  in  such 
fiscal  year :  Provided  further,  That  the  Secretary  of  the  Treasury  may,  in 
his  discretion,  apply  motors  to  hand-roller  presses  that  are  now,  or  may 
hereafter  be,  operated  in  the  Bureau  of  Engraving  and  Printing,  but  such 
presses,  if  equipped  with  motors,  shall  be  regarded  as  hand-roller  presses 
within  the  meaning  of  this  Act.    [37  Stat.  L.  430.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 
The  proviso  of  the  Act  of  July  1,  1898,  ch.  546,  I  1,  mentioned  in  this  section,  is 
given  in  the  second  preceding  paragraph  of  the  text. 


[Paper-money  laundering  faachaneB  —  employeefl,  estimates,  etc.]  •  •  • 

The  Secretary  of  the  Treasury  may  employ  such  number  of  expert  money 
assorters,  feeders,  and  other  employees,  and  expend  such  sums  for  contin- 
gent and  miscellaneous  items  and  for  the  purchase  or  construction  and 
installation  of  paper-money  laundering  machines  as  may  be  necessary,  in 
his  judgment,  to  install,  piaintain,  and  operate  such  laundering  machines 
in  the  Treasury  at  Washington  and  at  the  sub-treasuries :  Provided,  That 
the  money  required  to  pay  for  such  purpose  shall  not  exceed  $60,000,  which 
sum  is  hereby  appropriated,  the  same  to  continue  available  during  the  fiscal 
year  nineteen  hundred  and  thirteen:  Provided  further.  That  estimates 
hereunder  shall  be  submitted  in  detail  for  the  fiscal  year  nineteen  hundred 
and  fourteen,  and  annually  thereafter.    [37  Stat.  L.  595.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Aug.  26,  1912,  dL  408^ 
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I.  Seat  of  Government   and   Public   Buildingb   and   Grounds   in 
District  op  Columbia,  1072. 

II.  Capitol  Buildings  and  Grounds,  1092. 

III.  Construction  of  Public  Buildings  and  Works,  1105. 

IV.  General  Provisions  as  to  Public  Buildings  and  Works,  1123. 
V.  General  Provisions  as  to  Public  Property,  1127. 


I.  Seat  of  Qovernment  and  Public  Buildings  and  Orounds  in  District  of 
Columbia,  1072. 
R.  S.  1795.  Permanent  Seat  of  Govemmenty  1072. 
R.  S.  1796.  Public  Offices  to  be  Exercised  at  Seat  of  Government,  1072. 
R.  S.  1797.  Chief  of  Engineers  to  Have  Charge  of  Public  Buildings  and 

Grounds  in  District  of  Columbia^  1072. 
R.  S.  1798.  EsiimaJtes  and  ApproprtaUons,  1073. 
R.  S.  1799.  Employees  in  Office  of  Public  Buildings,  1073. 
R.  S.  1800.  Chief  of  Engineers  to  Have  Charge  of  Washington  Aqueduct, 

1073. 
R.  S.  1801.  Chief  of  Engineers  to  Obey  the  President,  1074. 
R.  S.  1802.  How  Moneys  for  Aqueduct,  etc.,  to  be  Expended,  1074. 
R.  S.  1803.  Unauthorized  Opening  of  Pipes  Punishable,  1074. 
R.  S.  1804.  Wilful,  etc..  Breaking,  etc.,  of  Pipes  Punishable,  1074. 
R.  S.  1805.  Laying  of  Pipes  for  Use  of  Public  Buildings,  1074. 
R.  S.  1806.  Maliciously  Making  Water  Impure  Punishable,  1075. 
R.  S.  1807.  Compensation  of  Chief  of  Engineers,  1075. 
R.  S.  1808.  Apartments,  Stationery,  etc.,  1075. 
R.  S.  1809.  Record  of  Property  to  be  Kept,  1075. 
R.  S.  1810.  Authority,  etc.,  1075. 
R.  S.  181 1.  Right  of  Appeal  to  Secretary  of  War,  1075. 
R.  S.  1812.  Reports,  1075. 

R.  S.  1813.  Ldmitation  on  Contracts  of  Board  of  Public  Works,  1076. 
R.  S.  1818.  Improper  Appropriation  of  Streets,  etc.,  1076. 
R.  S.  1829.  Furniture  for  President's  House,  1076. 
R.  S.  1830.  Ailantus  Trees  Prohibited,  1077. 

Act  of  Feb.  4,  1874,  ch.  &2,  1077. 

Telegraph  between  Capitol  and  Departments  —  Control  and  Opera- 
tion, 1077. 

Act  of  March  7, 1874,  ch-  50,  1077 
Use  of  Telegraph,  1077. 

Act  of  March  3,  1879,  ch.  182,  1077. 

Sale  of  Condemned  Material  or  Lines,  1077. 

Ad  of  June  «0, 1878,  ch.  359,  1078. 

Sec.  1.  Propagation  of  Trees,  etc.,  in  Greenhou^ses  and  Nursery,  1078. 

Act  of  Aug.  6,  1882,  ch.  389,  1078. 

Sec.  1.  Powers  and  Duties  of  Watchmen  in  Public  Squares  and 
Reservations,  1078. 

Act  of  April  28,  1902,  ch.  594y  1078. 

Sec.  1.  Medical  Attendance  to  Park  Watdimen,  1078. 

[1064] 
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Act  of  March  S,  1883,  ch.  1£3,  1078. 

Sec.  1 .  Superintendent  for  State,  WoTy  and  Naoy  Building  —  Comr 
j  miseion  to  Have  Supervision  of  Building,  1078.     . 

Act  of  May  29,  1908,  ch.  186,  1079. 

Sec.  1.  Superintendeni  of  State,  War  and  Navy  Building  —  Dviies 
\  Extended,  1079. 

Act  of  March  S,  1883,  ch.  143,  1079. 

ShtUting  off  Flow  of  Waier  in  PtMic  Buildings,  1079. 

Act  of  March  3,  1891,  ch.  540,  1079. 

Sec.  1.  Permits  for  Extending  Buildings  beyond  Building  Lines 
on  Streets,  etc.,  1079. 

Act  of  March  3, 1877,  ch.  106,  1079. 

Rent  of  Buildings  Withoui  Appropriations  Forbidden,  1079. 

Act  of  Aug.  5,  188S,  ch.  389,  1080. 

Sec.  1.  RenJt  of  Other  Buildings,  1080. 

Act  of  March  2,  1913,  ch.  93,  1080. 

Lease  of  Storage  Accommodations,  1080. 

Act  of  March  4,  1913,  dh.  142,  1080. 

See.  1.  Rent  of  Building  for  Navy  Department,  1080. 

Ad  of  July  16, 1892,  ch.  196,  1081. 

Secretary  of  Treasury  to  Report  Buiidings  Rented  in  District  of 
ColurrJna,  1081. 

Act  of  May  1, 1913,  ch.  1,  1081. 

Sec.  3.  Rented  Buildings,  District  of  Columbia  —  Statement  to 
Include  Details  of  Floor  Space,  etc.,  1081. 

Act  of  July  29, 1899,  eft.  320,  1081. 

Sec.  16.  Laws  and  Regulations  of  District  of  Columbia  for  Protection 
of  Property  Extended  to  Public  Buildings  and  Grounds, 
1081. 

Act  of  July  1, 1898,  ch.  543,  1082. 

Sec.  1.  Street  Parking  —  Control  of  Commissioners  of  District  of 
Columbia,  1082. 

2.  Park  System  —  Control  —  What  to  Comprise,  1082. 

3.  Permits  for  Projections,  1083. 
4'  Widening  Roadway,  1083. 

5.  Transfer  of  Spaces,  1083. 

6.  Regulations,  1083. 

7.  Repeal,  1084. 

Act  of  Sept.  27, 1890,  ch.  1001,  1084. 

Sec.  1.  Rock  Creek  Park  Established,  1084. 
7.  Control  and  Regulations,  1084. 

Act  of  March  3,  1897,  eft.  376,  1084. 
Potomac  Park  Established,  1084. 

Act  of  March  4,  1913,  ch.  147,  1086. 

Sec.  2i.  Parkway  Connecting  Potomac  Park  with  Zoological  Park 
avA  Rock  Creek  Park,  1085. 

Ad  of  March  4, 1913,  ch.  160,  1085. 

Sec.  1.  Small  Parks  —  Areas  at  Intersection  of  Streets  Outside  of 
Limits  of  Original  City  of  Washington,  1085. 
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Ad  of  March  S,  1903,  ch.  1007,  1086. 

Sec.  1.    Use  of  Public  Grounds  as  Playgrounds,  1086. 

Ad  of  Aug.  1,  191 4,  ch.  ^23,  1086. . 

Sec.  1 .  Public  Spaces  ResuUing  from  Filling  Canals  —  Part  of  Park 
System,  1086. 
Potomac  Park  Part  of  Park  System  —  Control,  1086. 
Expenditures  for  Potomac  Park  —  Restriction,  1086. 

Ad  of  March  3,  1899,  ch.  458,  1087. 

Sec.  1.  Control  of  Wharves,  Piers,  etc.,  and  Water  Front,  1087. 
2.  Rules  and  Regulations  —  Penalties  —  Rents,  1087. 
S.  Establishment  of  Harbor  Lines  in  Distrid  of  Columbia,  1088. 

Ad  of  April  28,  1902,  ch.  594,  1088. 

Sec.  1.    Use  of  Buildings,  etc.,  for  Public  Ceremonies  ForbiddeUj 
1088. 

Ad  of  June  30,  1906,  ch.  3912,  1088. 

Sec.  1.  Fish  Ponds  in  Monument  Grounds  —  Control,  1088- 

Ad  of  March  4,  t907,  ch.  2918,  1088. 

Sec.  9.  Public  Buildings,  D.  C.  —  Restridion  on  Expenses  for 
Eledricity,  1088. 

Ad  of  May  27, 1908,  ch.  200,  1089. 

Sec.  1.  Licenses  for  Boathouses,  Tidal  Reservoir  Banks,  1089. 
Temporary  Strudures  in  Playgrounds,  1089. 
Jurisdidion  of  B  Street  West  of  Virginia  Avenue,  1089. 

Ad  of  March  4,  1909,  ch.  299,  1089. 

Sec.  1.  Care,  etc.,  of  Sidewalks  and  Carriageways  Around  BuHdings 
and  Ground?,  D.  C,  1089. 

Ad  of  March  4,  1909,  ch.  299,  1090. 

Sec.  1.  Washington  Monument  —  Advertisements  or  Sales  in  or 
Around,  1090. 

Ad  of  May  17,  1910,  ch.  243  (Fine  Arts  Commission  Ad),  1090. 
Sec.  1.  Commission  of  Fine  Arts  Created,  1090. 
2.  Expenditure  Authorized,  1090. 

Ad  of  June  25,  1910,  ch.  384,  1090. 

Sec.  1.  Commission  of  Fine  Arts  —  Secretary  and  Executive  Officer, 
1090. 

Ad  of  May  18,  1910,  ch.  248,  1091. 

Sec.  1.  Reservation  185  —  Jurisdidion,  1091. 

Ad  of  March  4,  1911,  ch.  285,  1091. 

Sec.  1.  Payment  for  Lighting  Limited,  1091. 

Ad  of  Aug.  24,  1912,  ch.  355,  1091. 

Express  Authority  for  Buildirhgs  in  Parks,  etc.,  1091. 

Ad  of  June  23,  1913,  ch.  3,  1091. 

Sec.  1.  Central  Heating,  Lighting,  and  Power  Plant  —  Connedion 
with  Capital  Power  Plant,  1091. 
Public  Building  Service  —  Temporary  Details  of  Fidd 
Force,  1092. 

II.  Capitol  Bui!dins;s  and  Grounds,  1092. 

R.  S.  1814.  Old  HaU  of  House  of  Representatives,  1092. 

R.  S.  1815.  Paintings,  etc..  Not  to  be  Exhibited  in  Capitol,  1093. 
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R.  S.  1816.  Repairs,  etc,,  of  Capitol,  1093. 

R.  S*  1819.  Laws  of  District  of  Columbia  Extended  to  Capitol  Square, 

1093. 
R.  S.  1820.  Protection  of  Public  Buildings  —  Arrest  of  Offenders,  1093. 
R.  S.  I82I.  Capitol  Police,  1093. 
R.  S.  1822.  Number  and  Pay,  1094. 
R.  S.  1823.  Suspension  of  Members  of  Force,  1094. 
R.  S.  1824.  Unifann,  1095. 
R.  S.  1825.  At  Whose  Expense,  1095. 

R.  S.  1826.  Supervision  Extended  Over  Botanical  Garden,  1095. 
R.  S.  1827.  Superintendent,  etc,,  of  Botanical  Garden  and  Greenhouses, 

1095. 
R.  S.  1831.  Work  of  Fine  Arts,  1095. 
R.  S.  1832.  Annual  Statement  of  Public  Property,  1096. 
R.  S.  1833.  Inventory  of  Public  Property,  1096. 
R.  S.  1834.  Two  Last  Sections  Not  to  Apply  to  Library  of  Congress,  eiCf 

1096. 
R.  S.  1835.  Extra  Pay  Prohibited,  1096. 

Act  of  March  3,  1875,  ch.  ISO,  1096. 

Sec,  1.  Exhibition  of  Private  Works  of  Art  or  Studios  in  CapUolj 
1096. 

Ad  of  March  3,  1879,  ch,182,  1097. 

Exhibition  of  Private  Works  of  Art,  etc,,  in  Capitol,  1097. 

Act  of  Feb,  H,  1902,  ch,  17,  1097. 

Superintendent  of  Capitol  Building  and  Grounds,  1097. 

Ad  of  July  7,  1898,  ch,  571,  1097. 

Sec.  1,  Chief  Clerk  to  Ad  in  Absence  of  Superintendent^  1097. 

Ad  of  Aug,  15,  1876,  ch,  287,  1097. 

Sec,  1,  Superintendence  of  Capitol,  1097. 

Ad  of  March  3,  1879,  ch,  182,  1098. 

Sec,  L  Disbursement  of  Appropriations  far  Capitol  Extension  and 
Improvement,  1098. 

Ad  of  Apnl  28,  1902,  ch.  694,  1098. 

Sec,  1,  Capitol  Police  —  Appointment,  1098. 

Ad  of  March  3,  1875,  ch.  129,  1098. 

Sec,  1.  Capitol  Police  —  Pay  During  Suspension,  1098. 

Ad  of  March  3,  1901,  ch,  830,  1099. 

Sec,  1.  Capitol  Police  —  Uniform  to  Be  Worn  When  on  Duty,  1099. 

Ad  of  April  29,  1876,  ch.  86,  1099. 

Capitol  Police  —  Duly  to  Proted  Capitol  Grounds  and  Terraces, 
1099. 

Ad  of  May  28,  1896,  ch,  252,  1099. 

Sec.  1,  Capitol  Police  —  Duty  to  Police  Capitol  Building  and 
Grounds,  1099 

Ad  of  July  31,  1876,  ch,  246,  1099. 

Account  of  Consumption  of  Gas,  1099. 

Ad  of  March  3, 1877,  ch,  105,  1099. 

Ventilating  and  Healing  House  of  Representatives,  1099. 

Ad  of  March  3,  1881,  ch,  130,  1100. 

Sec.  1.  Lighting,  Healing,  and  Ventilating  House  of  Representatives. 
1100. 
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Ad  of  July  11,  1888 y  ch.  616,  1100. 

Sec,  1.  Heating  and  Ventilating  Senate  Wing  of  Capitol^  1100. 

Ad  ofApnl  28,  1902,  ch.  594,  HOO. 

Sec.  1,  Furniture  of  Capitol  Building,  1100. 

Ad  of  July,  1, 1882,  ch,  258,  1100. 

Sec,  1,  Capitol  Grounds  —  Public  Travel  Restricted,  1100. 

2,  Use  of  Roads  Restricted,  1101. 

3,  Sale  of  Articles  —  Advertisements,  etc,,  1101. 

4,  Injury  to  Statue,  Seat,  Wall,  Tree,  Shrub,  etc.,  1101. 

6.  Fireworks,  Harangue,  Orations,  or  Disturbing  Language, 
1101. 

6.  Parades  or  Assemblages,  etc.,  1101. 

7.  Prosecution  cmd  Punishment  for  Violation  of  Ad,  1101. 

8.  Duties  of  Policemen,  Watchmen,  etc.,  1101. 

9.  Capitol  Employees  to  Aid  in  Preserving  Order,  etc.,  1102. 

10.  Suspension  of  Regulations  in  Part  for  National  Celebra- 

tions, 1102. 

11.  When  Capitol  Police  Commission  May  Suspend  Regulations, 

1102. 

Ad  of  June  6,  1900,  ch,  791,  1102. 

Sec.  1,  Concerts  on  Capitol  Grounds,  1102. 

Ad  of  May  S,  188S,  ch.  I4S,  1102. 

Estimates  for  Changes  and  Improvements  in  Capitol  Grounds,  1102. 

Ad  of  March  S,  190S,  ch.  1012,  llOtS. 

Sec.  34-  No  Liqu^ors  to  Be  Sold  in  Capitol,  1103. 

Ad  of  March  4,  1907,  ch.  2918,  1103. 

Sec.  1.  Office  Building  for  House  of  Representatives  —  Maintenance 

—  Supervision  and  Control  —  Commission  Continued  — 
Vacancies  —  Annual  Estim^ates  —  Regulations  — 
Assignment  of  Rooms,  1103. 

Ad  of  March  4,  1911,  ch,  24O,  1104. 

Sec.  1.  House  Office  Building  —  Speaker  Member  of  Commission, 
1104. 

Ad  of  March  4, 1911,  ch.  285,  1104. 

Sec.  1.  Capitol  Power  Plant  —  Vacancies  in  Operating  Foroe,  1104. 

Ad  of  July  16,  1914,  ch,  14U  1104. 

Sec,  1,  Custody  of    Unused   Documents,  Materials^  and    Unused 
Patent  Office  Models,  1104. 

Ad  of  Aug,  26,  1912,  ch,  4O8,  1104. 

Sec.  1 .  Buildings  and  Land  Acquired  for  Enlarging  Capitol  Grounds 

—  Control,  1104. 

Ad  of  June  26,  1912,  ch.  182,  1105. 

Transfer  of  Discontinued  Apparatus,  etc. —  Statement^  1105. 

III.  Construction  of  Public  Buildings  and  Works,  1105. 

R.  S.    255.  Appointment  of  Di^ursing  Agent  for  Consirudion  of  Public 

Buildings,  1105. 
R.  S.    355.  Tille  to  Land  to  be  Purchased  by  the  United  States,  1105. 
R.  S.  3734.  Restridions  on  Commencement  of  New  Buildings  —  Sites  — 

Approval  of  Skdch  Plans  —  Changes  —  Restrictions  as  to 

Costs,  1109. 
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Act  of  July  15,  1870,  ch.  S9S,  1109. 

Sec.  1.  AUeraiions,  etc.,  on  Treasury  Building ,  1109. 

Ad  of  June  US,  1874,  ch.  476,  1109. 

Sec.  1.  Balance  of  Appropriations  for   Public  Buildings  to  Be 
Covered  into  the  Treasury ,  1109. 
2.  Selection  of  Site  for  Pvhlic  Buildings  —  Affidavits  as  to 
IrUerestf  1110. 

Ad  of  Aug.  7, 1882,  ch.  /fiS,  IIH). 

Authority  to  Purchase  Site,  etc.,  Is  Not  Appropriation  Therefor, 
1110. 

Ad  of  March  3, 1883,  ch.  US,  1110. 

Sec.  1.  Purchase  or  Candemnation  qf  Sites  Authorized,  1110. 

Ad  of  Aug.  1, 1888,  ch.  728,  1111. 

Sec.  1.  Condemnation  for  Building  Sites  —  Jurisdidion  of  Pro- 
ceedings, 1111. 
2.  Pradice  and  Procedure,  1114. 

Ad  of  March  2,  1889,  ch.  411,  1116. 

Sec.  1.  Approval  of  Plans,  before  Site  Selected,  and  in  Excess  of 
Appropriation,  Forbidden,  1116. 
Sites  for  Buildings  —  Commissions  on  Purchase  Forbidden 

-  Mode  of  Payment,  1116. 
Legal  Services  —  Abstrads  of  Title,  1116. 

Ad  of  Aug.  18, 1890,  ch.  797,  1116. 

Condemnation  of  Sites  for  Fortifications  and  Coast  Defenses,  1116. 

Act  of  Aug.  SO,  1890,  ch.  837,  1117. 

Sec.  2.  Purchase  or  Condemnation  of  Site  for  Govemm^ent  Printing 
Office  —  Beard  Constituted,  1117. 
S.  Procedure  —  Application  of  Ad  to  Future  Cases,  1117. 

Ad  of  Aug.  5, 1892,  ch.  380,  1119. 

Sec.  1.  Contpensation  of  Public  Building  Employees  Limited,  1119. 

Ad  of  March  2,  1896,  ch.  189,  1119. 

Sec.  1,  Electric  Wiring  —  Payment  from  Construction  Funds,  1119. 

Ad  of  July  19, 1897,  ch.  9,  1119. 

Sec.  1.  Condemnation  for  National  Home  of  Disabled  Volunteers, 
1119. 

Res.  of  April  11, 1898,  No.  21,  1119. 

Eredion  of  Forts  and  Fortifications  in  Cases  of  Emergency,  1119. 

Ad  of  June  8,  1900,  ch.  791,  1120. 

Sec.  1.  Eledric  Lighting  and  Engineering  Plants  —  Payments  from 
Cor^trudion  Funds,  1120. 

Ad  of  March  3,  1903,  ch.  1007,  1120 

Sec.  1.  Plans  for  Public  Buildings  —  Incidental  Expenses,  1120. 

Ad  of  April  28,  1904,  ch.  1762,  1120. 

Sec.  1 .  Purchase  of.  Sites  for  Fortifications  —  Barracks  and  Qiuirters, 
1120- 
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Act  of  May  SO,  1908,  ch.  228,  1120. 

Sec.  6,  AppropricUiona  for  Sites  and  for  Buildings  —  Estimates  fnr 
Administrative  Work  —  Appropriations  for  Personal 
Services,  etc..  Immediately  Available  —  Appointmenis^ 
etc.  —  Statement  of  Names,  Salaries,  etc.  —  Supervising 
Architect's  Office  —  Personal  Services  under  Existing 
Laws  Continued  —  Appropriations  after  July  1,  1907, 
Subject  to  This  Law,  1120. 

Act  of  June  25,  J 9 10,  ch.  383,  1122. 

Sec.  35.  Plans  for  Buildings  for  Departments,  etc. —  Preparation 
by  Supervising  Architect's  Office,  1122. 

Act  of  March  4,  1911,  ch.  285,  1122. 

Sec.  1.  Construction  of  Public  Buildings  —  Disbursements  to  Be 
Made  from  Treasury  Department  —  Payments  by  Ccl- 
lectors  of  Customs  —  Compensation  for  Disbursements 
Restricted  to  Bonded  AppoirUees,  1122. 

Ad  of  March  4,  1913,  ch.  1407,  1123. 

Sec.  5.  Authorization  for  Pos^Offi^^e  Buildings  Restricted^  1123. 

Ad  of  July  29, 1914y  ch.  215,  1123. 
<  Sec.  1.  Sites  for  Public  Buildings  —  Selection,  1123. 

IV.  Qeneral  Provisions  as  to  Public  Butldin](s  and  Works,  1123. 

R.  S.  197.  Inventories  of  Property  in  Buildings,  etc.,  of  Executive  De- 
partments, 1123.  •   > 

R.  S.   397.  Inventory  of  Property  in  Charge  of  Post-Office  Department, 

1123. 

R.  S.  3684.  Buildings  under  Control  of  Treasury  Department,  1124. 

Act  of  March  3,  1887,  ch.  362,  1124. 

Report  of  Number  of  Persons  Employed  on  Public  Buildings  — 
Employees  for  Supervision  and  Care  of  Buildings  —  Restriction, 
1124. 

Ad  of  Aug.  30,  1890,  ch.  837,  1124. 

Secretary  of  Treasury  to  Report  Expenditures  on  Public  Buildings, 
1124. 

Ad  of  March  3,  1893,  ch.  211,  1125. 

Sec.  3.  Draping  Public  Buildings  in  Mourning  Prohibited,  1125. 

Ad  of  July  1,  1898,  ch.  546,  1125. 

Sec.  1.  Public  Buildings  Outside  Distrid  of  Columbia  under  Control 
of  Secretary  of  Treasury,  1126. 

Ad  of  June  6,  1900,  ch.  791,  1125. 

I         Supervising  Archited  of  Treasury  to  Report  Use  of  BuMings^  etc., 
^  1125.  _^  _ 

Ad  of  March  3,  1901,  ch.  853,  1125.      ^    -  '^ 

Sec.  1.  Assistant  Custodians  and  Janitors  —  Pay,  1125;  • 

Ad  of  March  3,  1905,  ch.  1483,  1126. 

Sec.  1.'  Appropriations  Available  for  Temporary  QuarterSi  1126. 

^  Ad  of  March  4,  1907,  ch.  2918,  1126. 

Sec.  1.  Furniture,  f Off  New  Buildings^  1126. 
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Afi  o/  March  4,  1909,  ch,  £99,  1126. 

Sec.  1.  Rent  of  Buildings  an  Acquired  Sites  —  Reportf  1126. 

Ad  of  June  26, 1910,  ch.  S84,  1126. 

Sec.  i.  Expenses  and  Subsistence  to  Assistants  to  Inspector  and 
Assistant  Inspector  of  Furniture,  1126. 

Act  of  Aug.  24,  1912,  ch.  355,  1127. 

Sec.  1.  Temporary  Quarters  —  Appropriations  for  Operating  Force 
'for  PiMic  Buildings,  1127. 

Act  of  June  2S,  1913,  ch.  3,  1127. 

Sec.  1.  Temporary  Quarters  —  Appropriatums  for  Operating  Sup- 
M  plies,  1127. 

V.  Qeneral  Provisions  as  to  Public  Property,  1127. 

R.  S.  3748.  Uniforms  and  Equipments,  1127. 

R.  S.  3749.  Solicitor  of  Treasury  May  Rent  or  Sell  UnproducHve  Lands 

or  Property,  1128. 

R,  S.  3750.  Solicitor  of  Treasury  to  Have  Charge  of  Property  Trans- 
ferred to  the  United  States,  1129. 

R.  S.  3751.  To  Release  Lands  in  Certain  Cases,  1129. 

R.  S.  3752.  Power  to  Obtain  Releases,  1130. 

R.  S.  3753.  ReUoMng  Property  from  Attachment^  1130, 

R.  S.  3754.  Payment,  1131. 

R.  S.  3755.  Preservation,  Sale,  etc.,  of  Abandoned  Property,  1132. 

'  Act  of  March  »,  1879,  ch.  182,  1133. 

I  Secretary  of  Treasury  May  Lease  Unproductive  PtMic  Property, 

^  1133. 

Act  of  July  28, 1892,  ch.  316,  1133. 

Secretary  of  War  May  Lease  Public  Property  Not  Required,  1133 

Act  of  July  1,  1879,  ch.  62,  1134. 

Authority  to  Convey  Low  Lands  in  Washington,  D.  C,  1134. 

Act  of  March  3,  1903,  ch.  1007,  1134. 
^         Sec.  1.  Secretary  of  Treasury  May  Sell  Lands  Acquired  by  Devise, 

1134. 

Act  of  March  29,  189A,  ch.  49,  1135. 

Sec.  1.  Property  Returns  —  Certifimtes  of  Losses,  1135. 
2.  Contents  and  Effect  of  Certificate,  1135. 

5.  Existing  Rules,  How  Affected  —  Opportunity  for  Relief,  1135. 
4.  Regulations  to  Enforce  Act,  1135. 

6.  Repeal,  1135. 


CROSS-REFERENCES 

Ownership  of  Real  Estate  by  Aliens  in  District  of  Columbia,  see  ALIENS. 
Contracts  for  Purchases  of  Public  Property,  see  PUBLIC  CONTRACTS. 
See  generally  PENAL  LAWS;  PUBLIC  LANDS;  PUBLIC  PARKS; 
TIMBER  LANDS  AND  FOREST  RESERVES. 
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I.  SEAT  OF  OOVEBNMENT  AND  PUBLIC  BUILDINaB  AND 

GBOUNINB  IN  DUTEIOT  07  COLUISBIA 

Sec.  1795.  [Permanent  seat  of  Government.]  All  that  part  of  the 
territory  of  the  United  States  included  within  the  present  limits  of 
the  District  of  Columbia  shall  be  the  permanent  seat  of  Government  of  the 
United  States.     [B.  S.] 

Act  of  July  16,  1790,  ch.  28,  1  Stat.  L.  130. 

Sections  1795-1836  constitute  title  21  of  the  Revised  Statutes,  oititled  <*  Seat  of 
Government,  including  the  Public  Buildings." 


For  a  historical  outline  of  Acts  estab- 
lishing District  of  Columbia  and  the  city 
of  Washington,  the  boundaries  and  maps 
of  the  city  and  rights  thereunder,  see 
Morris  v.  U.  S.,  (1899)  174  U.  S.  196,  19 
S.  a.  649,  43  U.  8.  (L.  ed.)  946,  and 
cases  there  cited. 

Plan  of  city  of  Washington. —  The  Act 
of  Juiy  1&,  1790,  for  establishing  the  seat 
of  government  of  the  United  States,  au- 
thorized commissi oaers,  who  were  to  be 
appointed  by  the  President,  to  purchase 
or  accept  such  quantity  of  land  on  the 
eastern  side  of  the  Potomac,  within  the 
District  of  Columbia,  as  the  President 
should  deem  proper  for  the  use  of  the 
United  States;  and  by  a  liberal  construc- 
tion of  that  provision  only  has  it  been 
claimed  that  the  President  had  power  to 
establish  a  plan  of  the  city;  but  the  deeds 
of  the  original  proprietors  require  the 
trustees,  appointed  by  them,  to  convey  to 
the  commissioners  such  streets,  squares, 
parcels,  and  lots  as  the  President  should 


deem  proper.  In  pursuance  of  the  power 
thus  conferred.  President  Washington,  in 
1797,  executed  an  instrument  of  writing, 
in  which  he  directed  the  trustees  to  con- 
vey to  the  commissioners  all  the  streeU 
delineated  in  a  plan  intended  to  be  but 
not  annexed.  President  Washington  hav- 
ing previously  ratified  Ellicott's  engraved 
plan  of  the  city,  it  must  now  be  pre- 
sumed that  EUicott's  plan  was  what  be 
intended  to  annex;  and  that  as  it  indi- 
cated streets  through  the  mall,  it  waB 
originally  intended  that  streets  mig^t  be 
opened  through  it.  And  although  Presi- 
dent Adams  subsequently  gave  his  sanc- 
tion to  another  plan,  said  by  the  commis- 
sioners to  have  been  annexed,  which  did 
not  indicate  streets  through  the  mall,  the 
promulgation,  publication,  and  exhibition 
of  EUicott's  plan  on  the  day  of  sale  of 
lots  amount  to  a  pledge  of  the  public 
faith  that  the  streets  thus  indicated 
should  be  opened.  (1820)  1  Op.  Atty.- 
Gen.  416. 


Sec.  1 796.  [Public  offices  to  be  exercised  at  seat  of  Oovemment.]  All 

offices  attached  to  the  seat  of  Governm^t  shall  be  exercised  in  the  District 
of  Columbia,  and  not  elsewhere,  except  as  otherwise  expressly  provided  by 
law.     [B.  S.] 

Act  of  July  16,  1790,  ch.  28,  1  Stat.  L.  130. 

Removal  of  public  offices  on  ground  of  health,  see  R.  S.  sec.  34  given  in  Congbbss, 
vol.  2,  p.  605,  R.  S.  sees.  47»8,  4799,  given  in  Health  and  Quarantine,  vol.  3,  p.  546. 


Sec.  1 797.  [Chief  of  engineers  to  have  charge  of  pnUic  buildings  and 
grounds  in  District  of  Columbia.]  That  the  Chief  of  Engineers  shall  have 
charge  of  the  public  buildings  and  grounds  in  the  District  of  Columbia, 
under  such  regulations  as  may  be  prescribed  by  the  President,  through  the 
War  Department,  except  those  buildings  and  grounds  which  are  otherwise 
provided  for  by  law ;  and  when  it  shall  be  made  to  appear  to  the  said  Chief 
of  Engineers,  or  to  the  officer  under  his  direction  having  immediate  charge 
of  said  public  buildings  and  grounds,  that  any  person  or  persons  is  in 
unlawful  occupation  of  any  portion  of  said  public  lands  in  the  District  f 
Columbia,  it  shall  be  the  duty  of  said  oflScer  in  charge  thereof  to  notify  the 
marshal  of  the  District  of  Columbia  in  writing  of  such  unlawful  occupation, 
and  the  said  marshal  shall  thereupon  cause  the  said  trespasser  or  trespassers 
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to  be  ejected  from'  said  lands,  and  shall  restore  possession  of  the  same  to  the 
ofiBcer  charged  by  law  with  the  custody  thereof.    [B.  8,] 

This  section  was  amended  to  read  as  above  by  the  Act  of  April  28,  1902,  ch.  594, 
§  1,  32  Stat.  L.  152.    The  section  originally  read  as  follows: 

"  Sec.  1797.  The  Chief  of  Engineers  shall  have  charge  of  the  public  buildings  and 
grounds  in  the  District  of  Columbia,  under  such  regulations  as  may  be  prescribed  by  the 
President  through  the  War  Department,  except  those  buildings  and  grounds  which  are 
otherwise  provided  for  by  law."  Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L.  573;  Act  of 
March  2,  1867,  ch.  167,  14  Stat.  L.  466. 


Historical. —  The  office  of  "  Commis- 
sioner of  Public  Buildings "  was  created 
by  the  Act  of  April  29,  1816,  3  Stat.  L. 
324,  sec.  2.  The  commissioner  was,  for 
certain  purposes,  placed  under  the  super- 
vision of  the  President.  On  the  3d  of 
March,  1849,  the  Department  of  the  In- 
terior was  established  (9  Stat.  L.  995) 
and  the  supervisory  powers  of  the  Presi- 
dent over  the  commissioner  were  trans- 
ferred to  that  department.  In  the  Appro- 
priation ^ct  of  Aug.  4,  1854  (10  Stat.  L. 
573)  it  was  made  the  duty  of  the  com- 
missioner to  report  his  operations  an- 
nually to  the  Secretary  of  the  Interior, 
and  to  submit  to  the  san^  officer  his 
estimates  for  approval  and  transmission 
to  Congress  with  the  annual  message  of 
the  President.  On  the  2d  of  March,  1867, 
the  office  of  Commissioner  of  Public 
Buildings  was  abolished  and  its  duties 
transferred  to  the  chief  engineer  of  the 
army,  14  Stat.  L.  466,  noted  above.  Ash- 
field  V.  U.  8.,  11  Ct.  CI.  152. 


Who  may  be  ejected  as  trespasser.— 
The  only  intent  of  this  section  is  to  em- 
power the  United  States  marshal  of  the 
District  of  Columbia  to  eject  summarily 
transient  or  disturbing  persons  from  Uie 
public  grounds  in  the  district  under  the  di- 
rect supervision  of  the  chief  of  engineers, 
and  does  not  apply  to  occupants  who  have 
been  in  actual  possession,  under  a  claim 
of  right,  for  a  long  period  of  years.  In 
such  cases  the  government  should  apply 
to  the  courts  to  obtain  possesion. 
(1903)   24  Op.  Atty.-Gen.  616. 

Railways  in  streets  of  Washington.-^ 
There  is  no  provision  of  law  which  ex- 
pressly or  by  implication  gives  the  Secre- 
tary of  the  Interior  or  the  commissioner 
of  public  buildings  (chief  of  engineers) 
any  authority  to  consent  to  the  laying  of 
a  railway  along  the  streets  or  avenues  of 
the  city  of  Washington.  (1862)  10  Op. 
Atty.-Gen.  220. 


Sec.  1798.  [Estimates  and  appropriations.]  All  estimates  for  public 
buildings  and  grounds  in  charge  of  the  Chief  of  Engineers  shall  be  approved 
and  submitted  by  the  Secretary  of  War,  through  the  Treasury  Department, 
as  other  estimates,  to  the  two  Houses  of  Congress;  and  all  appropriations 
which  have  been  or  may  be  hereafter  made  for  repairs  or  improvements  of 
the  public  buildings  and  grounds  in  the  District  of  Columbia,  and  now  in 
charge  of  the  Chief  of  Engineers,  shall  be  expended  under  the  direction  of 
the  Secretary  of  War.    [B,  8.] 

Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L.  573. 

Sec.  1799.  [Employees  in  office  of  public  buildings.]  The  Chief  of 
Engineers  in  charge  of  public  buildings  and  grounds  is  authorized  to 
employ  in  his  office  and  about  the  public  buildings. and  grounds  under  his 
control  such  number  of  persons  for  such  employments,  and  at  such  rates  of 
compensation,  as  may  be  appropriated  for  by  Congress  from  year  to  year. 
[B.  8.] 

Act  of  March  3,  1871,  ch.  113,  16  Stat.  L.  47^,-  Act  of  May  8,  1872,  eh.  140,  17 
SUt.  L.  65. 


Sec.  1800.  [Chief  of  Engineers  to  have  charge  of  Washington  aqne- 
duct.]  The  Chief  of  Engineers  shall  have  the  immediate  superintendence 
of  the  Washington  aqueduct,  together  with  all  rights,  appurtenances,  and 
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fixtures  connected  with  the  same,  and  belonging  to  the  United  States,  and 
of  all  other  public  works  and  improvements  in  the  District  of  Columbia  in 
which  the  Government  has  an  interest,  and  which  are  not  otherwise  specially 
provided  for  by  law.     [B,  S,] 

Act  of  March  3,  1869,  ch.  84,  11  Stat.  L.  435;  Act  of  June  26,  1860,  eh.  211,  12 
Stat.  L.  106;  Act  of  March  2,  1867,  ch.  167,  14  Stat.  L.  466;  Act  of  March  30,  1867, 
ch.  20,  16  Stat.  L.  12. 

Sec.  1 801 .  [Ohitf  of  Engineeri  to  obey  the  President.]  He  shall  obey, 
in  the  discharge  of  the  duties  mentioned  in  the  preceding  section,  such 
regulations,  pursuant  to  law,  as  may  be  prescribed  by  the  President,  throa§^ 
the  Department  of  War.    [R.  S.] 

Act  of  May  2,  1828,  ch.  46,  4  Stat.  L.  266;  Act  of  March  3,  1859,  ch.  84,  11  Stat.  L. 
435;  Act  of  June  26,  1860,  ch.  211,  12  Stat.  L.  106;  Act  of  March  30,  1867,  ch.  20,  15 
Stat.  L.  12. 

Sec.  1802.    [How  monejB  far  aqueduct,  etc.,  to  be  expended.]    All 

moneys  appropriated  or  hereafter  appropriated  for  the  Washington  Aque- 
duct, and  for  the  other  public  works  in  the  District  of  Columbia,  not  other- 
wise expressly  provided  for  by  law,  shall  be  expended  under  the  direction  of 
the  Secretary  of  War.    [B.  S.] 

Act  of  March  3,  1859,  ch.  84,  11  SUt.  L.  436;  Act  of  June  18,  1862,  Res.  36,  12 
Stat.  L.  620;  Act  of  March  30,  1867,  ch.  20,  15  Stat.  L.  12. 

Sec.  1803.  [Unauthoriied  opening  of  pipes  punishable.]  No  person, 
unless  by  consent  of  the  Chief  of  Engineers  in  charge  of  the  public  build- 
ings and  works,  shall  tap  or  open  the  mains  or  pipes  laid  or  hereafter  to  be 
laid  by  the  United  States,  under  a  penalty  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars.    [B.  S.] 

Act  of  March  3,  1850,  eh.  84,  11  Stat.  L.  436. 

Sec.  1804.  [Wilful,  etc.,  breaking,  etc.,  of  pipes  punishable.]  Eyery 
person  who  maliciously  breaks,  injures,  defaces,  or  destroys  any  main  or 
pipe,  bend,  branch,  valve,  hydrant,  service-pipe,  or  any  other  fixture  used 
for  the  distribution  of  water  throughout  the  streets  and  avenues,  or  for 
its  introduction  into  the  houses,  tenements,  or  buildings  of  Washington  and 
Georgetown,  shall  be  punishable  by  imprisonment  in  the  county  jail  for 
not  more  than  two. years.    [12.  S.] 

Act  of  March  8,  1869,  ch.  84,  11  Stat.  L.  436. 

See.  1 805.  [Laying  of  pipes  tat  use  of  public  btukUngs.]  No  greater 
number  of  main  pipes  of  the  Washington  Aqueduct  shall  be  laid  at  the 
expense  of  the  United  States  than  are  sufiicient  to  furnish  the  public  build- 
ings, offices,  and  grounds  with  the  necessary  supply  of  water.  The  cost  of 
any  main  pipe,  for  the  supply  of  water  to  the  inhabitants  of  Washington 
and  Georgetown,  must  be  paid  by  the  District  of  Columbia,  in  the  manner 
provided  by  law.    [B,  8.] 

Act  q!  March  3,  1850.  ch.  84.  11  Stat.  L.  430. 
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Sec  1806.  [Malioioudj  maUng  water  impure  punishable.]  Every 
person  who  maliciously  commits  any  act  by  reason  of  which  the  supply  of 
water,  or  any  part  thereof,  to  the  cities  of  Washington  and  Georgetown, 
becomes  impure,  filthy,  or  unfit  for  use,  shall  be  fined  not  less  than  five  hun- 
dred nor  more  than  one  thousand  dollars,  or  imprisoned  at  hard  labor  in 
the  District  of  Columbia  not  moore  than  three  years  nor  less  than  one  year. 
[B.  8.] 

Act  of  March  S>  1869,  ch.  84,  11  Stat.  L.  437. 

See.  1 807.  [Compensation  of  Chief  of  ZngineenI]  The  Chief  of  Engi- 
neers shall  receive  no  compensation,  other  than  his  regular  pay  as  an  officer 
of  the  Corps  of  Engineers,  for  the  services  required  of  him  under  the  pro- 
visions of  this  Title.    [JB.  8.] 

Act  of  March  3,  1860,  ch.  84,  11  Stat.  L.  435. 

Sec.  1 806.  [Apartments^  stationery,  etc.]  He  shall  be  furnished  offi- 
cial apartments  in  one  of  the  public  buildings  in  the  city  of  Washington,  as 
may  be  directed  by  the  President,  and  shall  be  supplied  by  the  (Government 
witii  the  stationery,  instruments,  books,  and  furniture  which  may  be 
required  for  the  performance  of  his  duties.    [B,  8.] 

Act  of  March  3,  1868,  ch.  84,  11  Stat.  U  435. 

Sec.  1 809.  [Becord  of  property  to  be  kept.]  He  shall  keep  in  his  office 
a  complete  record  of  all  the  lands  and  other  property  connected  with  or 
belonging  to  the  Washington  Aqueduct  and  other  public  works  under  his 
charge,  together  with  accurate  plans  and  surveys  of  the  public  grounds  and 
reservations  in  the  District  of  Columbia.   [JB.  8.] 

Act  of  March  8,  1850,  ch.  84,  11  Stat.  L.  435. 

Sec.  1810.  [Authority,  etc.]  He  and  his .  necessary  assistants  are 
empowered  to  use  all  lawful  means  for  the  discharge  of  their  duties ;  and, 
particularly,  he  shall  have  full  control  over  the  Washington  Aqueduct,  to 
regulate  the  manner  in  which  the  authorities  of  the  District  of  Columbia 
may  tap  the  supply  of  water  to  the  inhabitants  thereof ;  and  he  shall  stop 
the  same  whenever  it  is  found  to  be  no  more  than  adequate  to  the  wants  of 
the  public  buildings  and  grounds.    [/^.  iSf.] 

Act  of  May  2,  1828,  ch.  45,  4  Stat.  L.  206;  Act  of  March  3,  1859,  ch.  84,  11  Stat.  L. 
435. 

Sec.  181 1.  [Bight  of  apt>^  to  Beoretary  of  War.]  Bis  decision  on  all 
questions  concerning  the  supply  of  water,  as  provided  in  the  preceding  sec- 
tion, shall  be  subject  to  appeal  to  the  Secretary  of  War  only.    [B.  8,] 

Act  of  March  3,  1859,  ch.  84,  11  Stat.  U  435. 

• 

Sec.  1812.  [Reports.]  The  Chief  of  Engineers  shall,  as  Superintendent 
of  Public  Bufldings  and  Grounds,  and  as  Superintendent  of  the  Washing- 
ton Aqueduct,  annually  submit  the  following  reports  to  the  Secretary  of 
War  in  time  to  accompany  the  annual  message  of  the  President  to  dongress, 
namely; 
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First.  A  report  of  his  operations  for  the  preceding  year,  with  an  account 
of  the  manner  in  which  all  appropriations  for  public  buildings  and  grounds 
have  been  applied,  including  a  statement  of  the  number  of  public  lots  sold, 
or  remaining  unsold  each  year,  of  the  condition  of  the  public  buildings  and 
grounds,  and  of  the  measures  necessary  to  be  taken  for  the  care  and  pres- 
ervation of  all  public  property  under  his  charge. 

Second.  A  report  of  the  condition,  progress,  repairs,  casualties,  and 
expenditures  of  the  Washington  Aqueduct  and  other  public  works  under 
his  charge.     [R,  S.] 

Act  of  March  3,  1829,  ch.  61,  4  Stat.  L.  363;  Act  of  Aug.  4,  1854,  ch.  242,  10  Stat.  L. 
573;  Act  of  March  3,  1859,  ch.  84,  11  Stat.  L.  435;  Act  of  June  25,  1860,  ch.  211,  12 
Stat.  L.  106. 


Sec.  1 81 3.  [Limitation  on  contracts  of  Board  of  Public  Works*]    The 

Board  of  Public  Works  of  said  District  are  prohibited  from  incurring  or 
contracting  liabilities  on  behalf  of  the  United  States  in  the  improvement  of 
streets,  avenues,  and  reservations  beyond  the  amount  of  appropriations  pre- 
viously made  by  Congress,  and  from  entering  into  any  contract  touching 
such  improvements  on  behalf  of  the  United  States,  except  in  pursuance  of 
appropriations  made  by  Congress.     [R,  S,] 

Act  of  March  3,  1873,  ch.  227,  17  Stat.  L.  526. 

K.  S.  sees.  1814-18x7  are  given  infra,  p.  1092  et  seq. 

Sec.  1818.  [Improper  appropriation  of  streets,  etc.]    The  Secretary 

of  the  Interior  is  directed  to  prevent  the  improper  appropriation  or  occupa- 
tion of  any  of  the  public  streets,  avenues,  squares,  or  reservations  in  the 
city  of  Washington,  belonging  to  the  United  States,  and  to  reclaim  the  same 
if  unlawfully  appropriated ;  and  particularly  to  prevent  the  erection  of  any 
permanent  building  upon  any  property  reserved  to  or  for  the  use  of  the 
United  States,  unless  plainly  authorized  by  act  of  Congress,  and  to  report 
to  Congress  at  the  commencement  of  each  session  his  proceedings  in  the 
premises,  together  with  a  full  statement  of  all  such  property,  and  how,  and 
by  what  authority,  the  same  is  occupied  or  claimed.  Nothing  herein  con- 
tained shall  be  construed  to  interfere  with  the  temporary  and  proper  occu- 
pation of  any  portion  of  such  property,  by  lawful  authority,  for  the  legiti- 
mate purposes  of  the  United  States.     [R.  S.] 

Res.  of  June  30,  1864,  No.  56,  13  Stat.  L.  412. 

R.  S.  sees.  18x9-1827  are  given  infra,  p.  1093  et  seq. 

R.  S.  sec.  i8a8y  relating  to  the  report  of  the  warden  of  the  United  States  penitentiary 
for  the  District  of  Columbia,  is  given  in  Prisons  and  Prisoners,  ante,  p.  273. 

niegaUy  itretching  wirei. —  It  was  across  the  Iowa  reservation  in  the  Dis- 
ruled  by  the  Attorney-Greneral  that  the  trict  of  Columbia,  was  governed  by  this 
stretching    of    wires    without    authority       section.     (1895)  21  Op.  Atty.-Gen.  224. 

Sec.  1829.  [Furniture  for  President's  house.]  All  furniture  pur- 
chased for  the  use  of  the  President 's  House  shall  be,  as  far  as  practicablOi 
of  domestic  manufacture.    [R,  S.] 

ict  of  May  22,  1826,  ch.  164,  4  Stat.  L.  194. 
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Sec.  1830.  [Ailantus  trees  prohibited.]    No  more  ailantus  trees  shall 
be  purchased  for  or  planted  in  the  public  grounds.    [B.  S,] 

Act  of  March  3,  1853»  ch.  97,  10  Stat.  L.  207. 


An  act  in  relation  to  the  lines  of  telegraph  connecting  the  Capitol  with  the 

various  Departments  of  the  Oovemment. 

[Act  of  Feb.  4,  1874,  ch.  22,  18  Stat.  L,  14.] 

[Telegraph  between  Capitol  and  Departments  —  control  and  operation.] 

That  the  lines  of  telegraph,  connecting  the  Capitol  with  the  various  Depart- 
ments in  Washington,  constructed  under  and  by  virtue  of  the  act  of  Con- 
gress approved  March  third,  eighteen  hundred  and  seventy-three,  entitled 
**  An  act  making  appropriations  for  sundry  civil  expenses  of  the  Government 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy- 
four,  and  for  other  purposes, ''  be,  and  the  same  are  hereby,  placed  under  the 
supervision  of  the  officer  in  charge  of  the  public  buildings  and  grounds ;  and 
that  the  said  officer  be  authorized  and  empowered  to  make  rules  and  regula- 
tions for  the  working  of  said  lines.  And  the  Secretary  or  Head  of  each 
Executive  Department,  and  the  Congressional  Printer,  are  hereby  author- 
ized to  detail  one  person  from  their  present  force  of  employees  to  operate  the 
instniments  in  said  Departments  and  printing  office,  and  each  House  of 
Congress  may  provide  for  the  employment  of  an  operator  in  their  respective 
wings  of  the  Capitol,  at  a  compensation  not  exceeding  one  hundred  dollars 
per  month,  during  the  sessions  of  Congress.     [18  Stat.  L.  14,] 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1873,  ch.  227,  17  Stat.  L.  519, 
mentioned  in  the  text,  made  an  appropriation  "  for  connecting  the  capitol  by  telegraph, 
to  be  used  solely  for  public  business,  with  all  the  departments  of  government  and  the 
government  printing  office  in  the  city  of  Washington." 

See  further  the  two  paragraphs  of  the  text  following. 

Penal  Laws,  §  60,  provided  for  the  punishment  of  anyone  willfully  or  maliciously 
injuring  or  destroying  any  United  States  telephone  or  telegraph  lines.  See  F^rz^AL 
Laws,  vol.  7,  p.  624. 


[Use  of  telegraph.]  •  •  •  That  said  lines  of  telegraph  shall  be 
for  the  use  only  of  Senators,  Members  of  Congress,  Judges  of  the  United 
States  courts,  and  officers  of  Congress  and  of  the  Executive  Departments, 
and  solely  on  public  business.     [18  Stat.  L.  20.] 

This  is  from  the  Act  of  March  7,  1874,  ch.  50,  "An  act  making  appropriation  to  pay 
the  operators  of  the  government  telegraph  connecting  the  departments  with  the  two 
houses  of  Congress.'' 


[Sale  of  condemned  material  or  lines.]  •  •  •  Telegraph  to  connect 
the  Capitol  with  the  departments  of  the  Government  Printing  Office :  •  •  • 
and  the  engineer  in  charge  of  public  buildings  and  grounds  is  hereby 
authorized  to  sell  any  condemned  material  or  lines  not  needed  by  the 
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departments,  and  cover  the  proceeds  in  the  Treasury.    •    •    •     [^  Stat 
L,  388.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1870,  ch.  182. 


[Sec.  1.]  [Propagation  of  trees,  etc.,  in  greenhouses  and  nursery.] 

•      •      •      BUILDINGS  AND  GROUNDS   IN   AND  AROUND   WASHINGTON.      •      •     • 

hereafter  only  such  trees,  shrubs,  and  plants  shall  be  propagated  at  the 
greenhouses  and  nursery  as  are  suitable  for  planting  in  the  public  reserva- 
tions, to  which  purpose  only  the  said  productions  of  the  greenhouses  and 
nursery  shall  be  applied.    [^0  Stat.  L,  220.] 

m 

ThiB  is  from  the  Sundry  Civil  Appropriation  Act  of  June  20,  1878,  ch.  359. 


[Sbo.  1.]  [PoweiB  and  duties  of  watchmen  in  public  squares  and  reserva- 
tions.] •  •  •  That  hereafter  all  watchmen  provided  for  by  the  United 
States  Government  for  service  in  any  of  the  public  squares  and  reservations 
in  the  District  of  Columbia  shall  have  and  perform  the  same  powers  and 
duties  as  the  Metropolitan  police  of  said  District.    [22  Stat.  L.  243.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  5* 
1882,  ch.  380. 


[Sec.  1.]  pOedical  attendance  to  park  watchmen.]  •  •  •  That  the 
park  watchmen  now  provided  for  under  the  above  heading  of  public  build- 
ings and  grounds,  and  those  that  may  hereafter  be  provided  for  by  law  for 
service  in  any  of  the  public  squares  and  reservations  in  the  District  of 
Columbia,  shall  receive  free  medical  attendance,  the  same  as  the  Metropoli- 
tan Police  of  said  District.    [32  Stat.  L.  152.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  April  28, 
1902,  ch.  594. 

"  The  above  heading  of  public  buildings  and  grounds  "  refers  to  one  of  the  usual  head- 
ings interspersed  in  appropriation  acts. 


[SEd- 1.]  [Superintendent  for  State,  War,  and  Navy  building  —  com- 
mission to  have  supervision  of  building.]  The  President  is  hereby  author- 
ized and  directed  to  designate  from  the  Engineer  Corps  of  the  Army  or  the 
Navy,  an  o£Scer  well  qualified  for  the  purpose,  who  shall  be  detailed  to  act 
as  superintendent  of  the  completed  portions  of  the  State,  War,  and  Navy 
Department  building,  under  direction  of  the  Secretaries  of  State,  War,  and 
Navy,  who  are  hereby  constituted  a  commission  for  the  purposes  of  the 
care  and  supervision  of  said  building,  as  hereinafter  specified.  Said  officer 
shall  have  charge  of  said  building,  and  all  the  engines,  machinery,  steam  and 
water  supply,  heating,  lighting,  and  ventilating  apparatus,  elevators,  and 
all  other  fixtures  in  said  building,  and  all  necessary  repairs  and  alterations 
thereof,  as  well  as  the  direction  and  control  of  such  force  of  engineers, 
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watchmen,  laborers,  and  others  engaged  about  the  building  or  the  apparatus 
under  his  supervision ;  of  the  cleaning  of  the  oorridors  and  water  closets ;  of 
the  approaches,  side-walks,  lawns,  court-yards,  and  areas  of  the  building, 
and  of  all  rooms  in  the  sub-basemeni  which  contain  the  boilers  and  other 
machinery,  or  so  much  of  said  rooms  as  may  be  indispensable  to  the  proper 
performance  of  his  duties  as  herein  provided.    [22  Stat.  L.  553,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1883,  ch.  128. 


[Sec.  1.]  [Superintendent  of  State,  War  and  Navy  building  —  duties 
extended.]  •  •  •  The  superintendent  of  the  State,  War,  and  Navy 
building  shall  also  act  as  superintendent  of  the  Navy  Department  Annex, 
or  Mills  Building,  and  the  State  Department  Annex  building.  [36  Stat. 
L.  218.] 

This  is  from  the  Legislative,  Executiye,  and  Judicial  Appropriation  Act  of  May  22, 
1908,  ch.  186. 


[Shutting  oft  flovir  of  water  in  puUie  buildings.]  •  •  •  And  all  offi- 
cers in  charge  of  public  buildings  in  the  District  of  Columbia  shall  cause  the 
Aovr  of  water  in  the  buildings  under  their  charge  to  be  shut  off  from  five 
o'clock  post  meridian  to  eight  o'clock  ante  meridian:  Provide,  That  the 
water  in  said  public  buildings  is  hot  necessarily  in  use  for  public  business. 
[22  Stat,  L.  615.] 

This  is  from  the  Simdry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  148^ 


[Sec.  1.]  [Permits  for  extending  buildings  beyond  building  lines  on 
streets,  etc.]  •  •  •  That  the  action  of  the  Commissioners  of  the  Dis- 
trict of  Columbia  in  heretofore  granting  permits  for  the  extension  of  any 
building  or  buildings,  or  any  part  or  parts  thereof,  in  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  beyond  the  building  line,  and  upon  the 
streets  and  avenues  of  said  city^  is  hereby  ratified,  without  prejudice,  how- 
ever, to  the  legal  rights  of  the  Government  in  the  event  of  the  destruction  by 
fire,  or  otherwise,  of  any  such  structure.  And  hereafter  no  such  permits 
shall  be  granted  except  upon  special  application  and  with  the  concurrence  of 
all  of  said  Commissioners,  and  the  approval  of  the  Secretary  of  War.  [26 
Stat.  L.  868.] 

This  IB  from  the  Deficiencies  Appropriation  Act  of  March  3,  1891,  ch.  540. 
The  proYiaions  of  the  text  were  extended  to  the  entire  District  of  Golmnbia  by  the 
Act  of  July  1,  1898,  ch.  643,  f  3,  infra,  p.  1083. 


[Bent  of  buildlngB  without  appropriations  forbidden.]  *V*  *  Here- 
after no  contract  shall  be  made  for  the  rent  of  any  building,  or  part  of  any 
building,  to  be  used  for  the  purposes  of  the  €h)vemment  in  the  District  of 
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Columbia,  until  an  appropriation  therefor  shall  have  been  made  in  terms 
by  Congress,  and  that  this  clause  be  regarded  as  notice  to  all  contractors  or 
lessors  of  any  such  building  or  any  part  of  building.  •  •  •  [19  Stat. 
L.  370.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1877,  ch.   106.     For 
exceptions  as  to  Washington  City  post  office  and  branches,  see  1888,  March  26,  ch.  43 
(25  Stat.  L.  46),  and  1890,  June  30,  ch.  641    (26  Stat.  L.  207),  both  omitted  as  of 
local  application  only. 


Where  an  appropriation  is  not  in  terms 
made  for  the  rent  of  any  building  or  part 
of  any  building  in  the  District  of  Colum- 
bia to  be  used  for  goTemmental  purposes 
where  no  such  provision  is  found  else- 
where, a  lease  for  that  purpose  is  pro- 
hibited by  this  Act  and  a  claim  for  rent 
thereunder  is  inadmissible.  (1881)  17 
Op.  Atty.-Gen.  87. 

Rent  of  post  officei. —  The  Postmaster 
General  being  authorized  by  law  to  estab- 
lish post  offices  may  procure  buildings 
for  them,  and  while  he  cannot  bind  the 
government  by  an   express   contract,  his 


action  will  render  the  government  liable 
to  the  owner  of  the  building  rented  for 
just  compensation.  Semmes  t\  U.  S., 
(1891)  26  Ct.  CI.  119.  See  also  Rives  v, 
U.  S.,  (1893) -28  Ct.  CI.  249. 

Office  for  officer  in  charge  of  constmc- 
tion. —  The  hire  of  a  building  to  be  used 
as  an  office  by  an  officer  assigned  to  the 
duty  of  taking  charge  of  the  construction 
of  a  public  building,  is  in  violation  of  this 
Act,  where  no  appropriation  is  made  for 
such  purpose.  (1877)  15  Op.  Atty.-Gen. 
274. 


[Sec.  1.]  [Bent  of  otber  buildings.]  •  •  •  And  where  buildings 
are  rented  for  public  use  in  the  District  of  Columbia,  the  executive  depart- 
ments are  authorized,  whenever  it  shall  be  advantageous  to  the  public  inter- 
est, to  rent  others  in  their  stead :  Provided,  That  no  increase  in  the  number 
of  buildings  now  in  use,  nor  in  the  amounts  paid  for  rents,  shall  result 
therefrom.     [22  Stat.  L,  241.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  5, 
1882,  ch.  389.  A  similar  provision  was  contained  in  the  Act  of  March  3,  1881,  ch.  130, 
21  Stat.  L.  404. 


[Lease  of  storage  accommodations.]  *  •  •  The  heads  of  the  several 
executive  departments  are  authorized, to  enter  into  contracts  for  the  lease, 
for  periods  of  not  exceeding  six  years,  of  "modern  fireproof  storage  accom- 
modations within  the  District  of  Columbia  for  their  respective  departments, 
at  rates  per  square  foot  of  available  floor  space  not  exceeding  25  cents,  pay- 
able from  appropriations  that  Congress  may  from  time  to  time  make  for 
rent  of  buildings  for  their  respective  departments.     [37  Stat.  L.  718.] 

This  is  from  the  Army  Appropriation  Act  of  March  2,  1913,  ch.  03. 


[Sec.  1.]    [Bent  of  bniiding  for  Navy  Department.]    •    •    •    The 

Secretary  of  the  Navy  is  hereby  authorized  to  enter  into  contract  for 
the  rental  of  a  suitable  fireproof  building  or  buildings  or  parts  thereof 
for  the  use  of  the  Navy  Department  for  a  period  of  not  exceeding  ten 
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years  from  July  first,  nineteen  hundred  and  thirteen,  at  an  annual  raital 
of  not  exceeding  $30,000.     [37  Stat.  L.  77 L] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  4, 
1913,  eh.  142. 


[Secretary  of  Treasury  to  report  buildings  rented  in  District  of  Colum- 
bia.] *  •  •  That  hereafter  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  to  cause  to  be  prepared  and  submitted  to  Congress  each  year,  in 
the  annual  Book  of  Estimates  of  Appropriations,  a  statement  of  the  build- 
ings rented  within  the  District  of  Columbia  for  the  use  of  the  Government, 
the  purposes  for  which  rented,  and  the  annual  rental  of  each.  [27  Stai.  L. 
199.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  Iff, 
1892,  ch.  196. 

See  also  the  following  paragraph  of  the  text. 


Sec.  3.  [Bented  buildings,  District  of  Columbia  —  statement  to  include 
details  of  floor  space,  etc.]  Hereafter  the  statement  of  buildings  rented 
within  the  District  of  Columbia  for  use  of  the  Government,  required  by  the 
Act  of  July  sixteenth,  eighteen  hundred  and  ninety-two  (Statutes  at  Large, 
volume  twenty-seven,  page  one  hundred  and  ninety-nine),  shall  indicate  as 
to  each  building  rented  the  area  thereof  in  square  feet  of  available  floor 
space  tor  Government  uses,  the  rate  paid  per  square  foot  for  such  floor 
space,  the  assessed  valuation  of  each  building,  and  what  proportion,  if  any, 
of  the  rental  paid  includes  heat,  light,  elevator,  or  other  service.  [38  Stat. 
L.  3.] 

This  is  from  the  Legislative,  Bbcecutive,-  and  Judicial  Appropriation  Act  of  May  1, 
1913,  ch.  1. 

The  provisions  of  Act  of  July  16,  1892,  ch.  196,  mi6&tioned .  in  this  section,  are  given 
in  the  preceding  paragraph  of  the  text. 


Sec.  15.  [Laws  and  regulations  of  District  of  Columbia  for  -protection  of 
property  extended  to  public  buildings  and  grounds.]  That  the  provisions 
of  the  several  laws  and  regulations  within  the  District  of  Columbia  for  the 
protection  of  public  or  private  property  and  the  preservation  of  peace  and 
order  be,  and  the  same  are  hereby  extended  to  all  public  buildings  and 
public  grounds  belonging  to  the  United  States  within  the  District  of  Colum- 
bia. And  any  person  guilty  of  disorderly  and  unlawful  conduct  in  or  about 
the  same,  or  who  shall  willfully  injure  the  buildings  or  shrubs,  or  shall 
pull  down,  impair  or  otherwise  injure  any  fence,  wall,  or  other  enclosure,  or 
shall  injure  any  sink,  culvert,  pipe,  hydrant,  cistern,  lamp,  or  bridge,  or 
shall  remove  any  stone,  gravel,  sand,  or  other  property  of  the  United  States, 
or  any  other  part  of  the  public  grounds  or  lots  belonging  to  the  United 
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States  in  the  District  of  Columbia,  shall,  upon  conviction  thereof,  be  fined 
not  more  than  fifty  dollars.     [27  Stat.  L.  325.] 

This  is  from  the  Act  of  July  29,  1892,  ch.  320,  "An  Act  for  th«  preservation  of  the 
public  peace  and  the  protection  of  property  within  the  District  of  Columbia.*' 

Act  of  March  3,  1876,  ch.  130,  18  Stat.  L.  385;  the  Act  of  July  31,  1876,  ch.  246,  19 
Stat.  L.  109,  and  the  Act  of  March  3,  1877,  eh.  105,  19  Stat.  L.  346,  aU  provided 
that  the  duties  devolved  and  the  authority  conferred  upon  the  board  of  metropolitan 
police  by  law,  for  police  purposes,  in  the  District  of  Columbia,  should  extend  to  and 
include  all  public  squares  and  places,  and  said  board  was  aathorixed  and  required  to 
make  appropriate  rules  and  regulations  in  relation  thereto. 

The  board  of  metropolitan  police  was  abolished  and  the  powers  and  duties  exercised 
by  them  transferred  to  the  commissioners  of  the  District  of  Columbia  by  the  Act  of 
June  11,  1878,  ch.  180,  §  6,  20  Stat  L.  107« 


An  Act  To  vest  in  the  Oommiflsionen  of  the  District  of  Columbia  control 

of  the  street  parking  in  said  District. 

[Act  of  Jvly  1,  1898,  ch.  543,  30  Stat.  L.  570.] 

[Seo.  1.]  [Street  parking  —  control  of  Commissionen  of  District  of 
Columbia.]  The  jurisdiction  and  control  of  the  street  parking  in  the  streets 
and  avenues  of  the  District  of  Columbia,  is  hereby  transferred  to  and 
vested  in  the  Commissioners  of  the  District  of  Columbia.  [30  Stat.  L, 
570.] 

Sbo.  2.  [Park  sjrstem  —  control  —  what  to  comprise.]  That  the  park 
system  of  the  District  of  Columbia  is  hereby  placed  under  the  exclusive 
charge  and  control  of  the  Chief  of  Engineers  of  the  United  States  Army, 
under  such  regulations  as  may  be  prescribed  by  the  President  of  the  United 
States,  through  the  Secretary  of  War. 

The  said  park  system  shall  be  held  to  comprise : 

(a)  All  public  spaces  laid  down  as  reservations  on  the  map  of  eighteen 
hundred  and  ninety-four  accompanying  the  annual  report  for  eighteen  hun- 
dred and  ninety-four  of  the  officer  in  charge  of  public  buildings  and 
grounds ; 

(6)  All  portions  of  the  space  in  the  streets  and  avenues  of  the  said  Dis- 
trict, after  the  same  shall  have  been  set  aside  by  the  Commissioners  of  the 
District  of  Columbia  for  park  purposes. 

Provided,  That  no  areas  less  than  two  hundred  and  fifty  square  feet 
between  side  walk  lines  shall  be  included  within  the  said  park  system  and  no 
improvements  shall  be  made  in  unimproved  public  spaces  in  streets  between 
building  lines  or  building  lines  prolonged  until  the  outlines  of  such  portions 
as  are  to  be  improved  as  parks,  shall  have  been  laid  out  by  the  Commission- 
ers of  the  District  of  Columbia :  And  provided  further,  That  the  Chief  of 
Engineers  is  authorized  temporarily  to  turn  over  the  care  of  any  of  the 
parking  spaces  included  in  classes  (a)  and  (b)  above,  to  private  owners  of 
adjoining  lands  under  such  regulations  as  he  may  prescribe  and  with  the 
condition  that  the  said  private  owners  shall  pay  special  assessments  for 
improvements  contiguous  to  such  parking,  under  the  same  regulations  as 
are  or  may  be  prescribed  for  private  lands:  And  provided  further,  That 
where  in  any  portion  of  a  street  more  than  one-half  of  the  front  is  occupied 
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and  used  for  business  purposes,  the  Commissioners  are  authorized  and 
directed  to  denominate  such  portion  of  the  street  as  a  business  street  and 
shall  authorize  the  use  for  business  purposes  by  abutting  property  owners  of 
so  much  of  the  sidewalk  and  parking  as  may  not  be  needed,  in  the  judgment 
of  said  Commissioners,  by  the  general  public,  under  such  general  regula- 
tions as  the  said  Commissioners  may  prescribe.  [30  Stai.L.  570,  as  amended 
by  34  Stat  L.  112.] 

This  section  wae  amended  to  read  as  giren  in  the  text  by  the  Act  of  April  14,  1906, 
ch.  1622.  The  amendment  consisted  in  the  substitution,  in  the  fifth  paragraph,  of  the, 
words  "Cesses  (a)  and  (b)"  for  the  words  "Glass  *B*"  which  originally  appeared. 

Seo.  3*  [Permits  for  projections.]  This  Act  shall  not  affect  in  any  man- 
ner the  provisions  in  the  Act  of  March  third,  eighteen  hundred  and  ninety- 
one,  entitled  ''An  Act  making  appropriations  to  supply  deficiencies  in  the 
appropriations  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety-one,  and  for  prior  years,  and  for  other  purposes,''  that  no  per- 
mits for  projections  beyond  the  building  line  on  the  streets  and  avenues  of 
the  city  of  Washington  shall  be  granted,  except  upon,  special  application  and 
with  the  concurrence  of  all  said  commissioners  and  the  approval  of  the  Sec- 
retary of  War;  and  the  operation  of  said  provision,  is  hereby  extended  to 
the  entire  District  of  Columbia.     [30  8tai.  L.  570.] 

The  proTisionB  of  the  Act  of  March  8,  18&1»  ch.  64i0>  mentioned  in  the  text,  are 
given  tfttfyra,  p.  1079. 


Sec.  4.  [Widening  roadway.]  That  when,  in  the  judgment  of  the  Com- 
missioners of  the  District  of  Columbia,  the  public  necessity  or  convenience 
requires  them  to  enter  upon  any  of  the  spaces  or  reservations  under  the 
jurisdiction  of  the  Chief  of  Engineers  for  the  purpose  of  widening  the 
roadway  of  any  street  or  avenue  adjacent  thereto  or  to  establish  sidewalks 
along  the  same,  the  Chief  of  Engineers,  with  the  approval  of  the  Secretary 
of  War,  is  authorized  to  grant  the  necessary  permission  upon  the  applica- 
tion of  the  Commissioners.    [30  Stat  L.  570.] 

Sec.  5.  [Transfer  of  spaces.]  That  when  in  accordance  with  law  or 
mutual  legal  agreement,  spaces  or  portions  of  public  land  are  transferred 
from  the  jurisdiction  of  the  Chief  of  Engineers  of  the  United  States  Army, 
as  established  by  this  Act  to  that  of  the  Commissioners  of  the  District  of 
Columbia,  or  vice  versa,  the  letters  exchanged  between  them  of  transfer  and 
acceptance  shall  be  sufficient  authority  for  the  necessary  change  in  the 
official  maps  and  for  record  when  necessary.    [30  Stat.  L.  570.] 


Sec.  6.  [R^fulations.]  That  the  said  Chief  of  Engineers  and  the  said 
Commissioners  are  hereby  authorized  to  make  all  needful  rules  and  regula- 
tions for  the  government  and  proper  care  of  all  the  public  grounds  placed 
by  this  Act  under  their  respective  charge  and  control ;  and  to  annex  to  such 
rules  and  regulations  such  reasonable  penalties  as  will  secure  their  enforce- 
ment.   [30  Stat  L.  571.] 

By  the  Act  of  March  4,  1909,  ch.  299,  |  1,  infra,  p.  1089,  the  application  of  the 
regnlations  authorized  by  this  gection  was  extended. 
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Sec.  7.  [Repeal.]  All  acts  or  parts  of  acts  inconsistent  with  this  Act 
are  hereby  repealed ;  but  nothing  contained  in  this  Act  shall  be  construed  to 
affect  in  any  way  any  pending  litigation  involving  the  validity  or  invalidity 
of  the  occupation  of  any  public  space  or  reservation  in  the  District  of 
Columbia.      [30  Stat  L.  571,] 


[Sec.  1.]  [Bock  Greek  park  established.]    That  a  tract  of  land  lying 

on  both  sides  of  Rock  Creek,  beginning  at  Klingle  Ford  Bridge  and  run- 
ning northwardly,  following  the  course  of  said  creek,  of  a  width  not  less 
at  any  point  than  six  hundred  feet,  nor  more  than  twelve  hundred  feet, 
including  the  bed  of  the  creek,  of  which  not  less  than  two  hundred  feet 
shall  be  on  either  side  of  said  creek,  south  of  Broad  Branch  road  and  Blag- 
den  Mill  road,  and  of  such  greater  width  north  of  said  roads  as  the  com- 
missioners designated  in  this  act  may  select,  shall  be  secured,  as  hereinafter 
set  out,  and  be  perpetually  dedicated  and  set  apart  as  a  public  park  or 
pleasure  ground  for  the  benefit  and  enjoyment  of  the  people  of  the  United 
States,  to  be  known  by  the  name  of  Rock  Creek  Park:  Provided,  however, 
That  the  whole  tract  so  to  be  selected  and  condemned  under  the  provisions 
of  this  act  shall  not  exceed  two  thousand  acres  nor  the  total  cost  thereof 
exceed  the  amount  of  money  herein  appropriated.    [26  Stat,  L,  492.] 

This  and  the  following  section  7  are  a  part  of  an  Act  of  Sept.  27,  1890«  eh.  1001, 
entitled  "An  act  authorizing  the  establishing  of  a  public  park  in  the  District  of 
Columbia." 

Sections  2-^  of  this  Act,  relating  to  the  acquisition  of  land,  are  omitted  as  tempo- 
rary only. 

Sec.  7.  [Control  and  regulations.]  That  the  public  park  authorized 
and  established  by  this  act  shall  be  under  the  joint  control  of  the  Commis- 
sioners of  the  District  of  Columbia  and  the  Chief  of  Engineers  of  the  United 
States  Army,  whose  duty  it  shall  be,  as  soon  as  practicable  to  lay  out  and 
prepare  roadways  and  bridle  paths  to  be  used  for  driving,  and  for  horse- 
back riding,  respectively,  and  footways  for  pedestrians ;  and  whose  duty  it 
shall  also  be  to  make  and  publish  such  regulations  as  they  deem  necessary 
or  proper  for  the  care  and  management  of  the  same.  Such  regulations  shall 
provide  for  the  preservation  from  injury  or  spoliation  of  all  timber,  ani- 
mals, or  curiosities  within  said  park  and  their  retention  in  their  natural 
condition,  as  nearly  as  possible.     [26  Stat.  L,  495.] 

See  the  note  to  the  preceding  section  1  of  this  Act. 


An  Act  Declaring  the  Potomac  Flats  a  public  park,  under  the  name  of 

the  Potomac  Park. 

[Act  of  March  3,  1897,  ch.  375,  29  Stat,  L.  624,] 

[Potomac  Park  established.]  That  the  entire  area  formerly  known  as 
the  Potomac  Flats  and  now  being  reclaimed,  together  with  the  tidal  reser- 
voirs, be,  and  the  same  are  hereby,  made  and  declared  a  public  park,  under 
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the  name  of  the  Potomac  Park,  and  to.be  forever  held  and  used  as  a  park 
for  the  recreation  and  pleasure  of  the  people.    [29  Stat,  L,  624,] 

The  provisions  relating  to  the  use  of  Potomac  Park  lands  by  the  Department  of 
Agriculture,  as  testing  grounds,  see  AcRicrLTURB,  vol.  1,  p.  228. 

Potomac  Park  was  made  a  part  of  the  park  system  of  the  District  of  Columbia  by 
the  second  paragraph  of  the  Act  of  Aug.  1,  1914,  *ch.  223,  {  1,  infra,  p.  1086. 


Sec.  22.  [Parkway  connecting  Potomac  Park  with  Zoological  Park  and 
Rock  Creek  Park.]  That  for  the  purpose  of  preventing  the  pollution  and 
obstruction  of  Rock  Creek  and  of  connecting  Potomac  Park  with  the  Zoologi- 
cal Park  and  Rock  Creek  Park,  a  commission,  to  be  composed  of  the  Secre- 
tary of  the  Treasury,  the  Secretary  of  War,  and  the  Secretary  of  Agricul- 
ture, is  hereby  authorized  and  directed  to  acquire,  by  purchase,  condemna- 
tion, or  otherwise,  such  land  and  premises  as  are  not  now  the  property  of  the 
United  States  in  the  District  of  Columbia  shown  on  the  map  on  file  in  the 
oflSce  of  the  Engineer  Commissioner  of  the  District  of  Columbia,  dat^d  May 
seventeenth,  nineteen  hundred  and  eleven,  and  lying  on  both  sides  of  Rock 
Creek,  including  such  portion  of  the  creek  bed  as  may  be  in  private  owner- 
ship, between  the  Zoological  Park  and  Potomac  Park;  and  the  sum  of 
$1,300,000  is  hereby  authorized  to  be  expended  toward  the  acquirement  of 
such  land.  That  all  lands  now  belonging  to  the  United  States  or  to  the 
District  of  Columbia  lying  within  the  exterior  boundaries  of  the  land  to  be 
acquired  by  this  act  as  shown  and  designated  on  said  map  are  hereby  appro- 
priated to  and  made  a  part  of  the  parkway  herein  authorized  to  be  acquired. 
One-half  of  the  cost  of  the  said  lands  shall  be  reimbursed  to  the  Treasury 
of  the  United  States  out  of  the  revenues  of  the  District  of  Columbia  in 
eight  equal  annual  installments,  with  interest  at  the  rate  of  three  per  cen- 
tum per  annum  upon  the  deferred  payments.    •    •    •    [57  Stat.  L.  885.] 

This  is  from  the  Public  Building  Appropriation  Act  of  March  4,  1913,  ch.  147. 
The  further  provisions  of  this  section,  relating  to  condemnation  proceedings,  are 
(Knitted  as  temporary  only. 
For  provisions  relating  to  the  Zoological  Park,  see  Public.  Pabks. 


[Sec.  1.]  [Small  parks  —  areas  at  intersection  of  streets  outside  of 
limits  of  original  city  of  Washington.]  •  •  •  Por  the  condemnation 
of  small  park  areas  at  the  intersections  of  streets  outside  the  limits  of  the 
original  city  of  Washington,  to  be  acquired  from  such  areas  shown  on  the 
map  on  file  showing  areas  surrounded  by  streets  in  the  oflBce  of  the  engineer 
commissioner,  in  the  discretion  of  the  Commissioners  of  the  District  of 
Columbia,  $25,000 :  Provided,  That  such  condemnation  shall  be  under  and 
in  accordance  with  the  provisions  of  subchapter  one  of  chapter  fifteen  of 
the  Code  of  Law  for  the  District  of  Columbia :  Provided  further,  That  of 
the  amount  found  to  be  due  and  awarded  by  the  jury  in  any  such  proceed- 
ing as  damages  for  and  in  respect  of  the  land  to  be  condemned  for  said 
parks,  plus  the  costs  and  expenses  of  th^T  proceeding  thereunder,  not  less 
than  one-half  thereof  shall  be  assessed  by  the  jury  as  benefits,  which,  when 
collected,  shall  be  covered  into  the  Treasury  of  the  Uuited  States,  one-half 
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to  the  credit  of  the  United  States  and  one-half  to  the  credit  of  the  District 
of  Columbia.  The  public  parks  so  acquired  shall  become  a  part  of  the  park 
system  of  the  District  of  Columbia  and  be  under  the  control  of  the  Chief  of 
Engineers  of  the  United  States  Army.  [37  Stat,  L,  971,  as  cmiended  by  38 
Stat.  L,  €25.] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  March  4,  1913,  ch.  150. 
It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  Aug.  1,  1914,  ch.  223,  I  1, 
the  amendment  consisting  of  the  addition,  after  the  words  ''map  on  file"  of  the  words 
"  showing  areas  surrounded  by  streets." 


[Sec.  1.]  [Use  of  public  grounds  as  playgrounds.]  •  •  *  The  officer 
in  charge  of  public  buildings  and  grounds  may  hereafter  authorize  the 
temporary  use  of  the  Monument  Grounds  or  grounds  south  of  the  Executive 
Mansion  or  other  reservations  in  the  District  of  Columbia  for  playgrounds 
for  children  and  adults,  under  regulations  to  be  prescribed  by  him.  {32 
Stat.  L.  1122.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  'March  3,  1903,  ch.  1007. 
A  similar  provision,  but  without  the  words  ''  hereafter  "  and  ''  adults/'  appeared  in 
the  Act  of  Aug.  30,  1890,  ch.  837,  §  1,  26  Stat.  L.  396. 


[Sec.  1.]  [Publio  spaces  resulting  from  filling  canals  —  part  of  park 
system.]  •  •  •  All  public  spaces  resulting  from  the  filling  of  canals 
in  the  original  city  of  Washington  not  now  under  the  jurisdiction  of  the 
Chief  of  Engineers  of  the  United  States  Army,  except  such  portions  as  are 
included  in  the  navy  yard  or  in  actual  use  as  roadways  and  sidewalks, 
and  except  the  portions  assigned  by  law  to  the  District  of  Columbia  for 
use  as  a  property  yard  and  the  location  of  a  sewage  pumping  station, 
respectively,  are  placed  under  the  jurisdiction  of  the  Chief  of  Engineers 
of  the  United  States  Army  and  shall  be  laid  out  as  reservations  as  a  part  of 
the  park  system  of  the  District  of  Columbia.     [38  Stat.  L.  633.] 

This  and  the  two  paragraphs  of  the  text  following  are  from  the  Sundry  Civil 
Appropriation  Act  of  Aug.  1,  1914,  ch.  223. 

[Potomac  Park  part  of  park  system  —  control.]    •    •    •    Potomac 

Park  is  made  a  part  of  the  park  system  of  the  District  of  Columbia  under 
the  exclusive  charge  and  control  of  the  Chief  of  Engineers  of  the  United 
States  Army,  and  subject  to  the  provisions  of  section  six  of  the  Act 
approved  July  first,  eighteen  hundred  and  ninety-eight  (Statutes  at  Large, 
volume  thirty,  page  five  hundred  and  seventy).    [38  Stat.  L.  634.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

Potomac  Park  was  established  by  the  Act  of  March  3,  1897,  ch.  375,  9upra,  p.  1084. 

The  Act  of  July  1,  1808,  ch.  543,  §  6,  mentioned  in  the  text,  is  given  «iipra,  p.  1063. 

[Expenditures  for  Potomac  Park — restriction.]  *  *  *  No  part  of 
any  money  appropriated  in  this  or  any  other  Act  shall  be  expended  for  or 
toward  the  construction  of  any  lagoon,  or  other  artificial  body  of  water, 


PUBLIC  PJIOPEETY,  BUILDINGS,  AND  GROUNDS       1087 

or  speedway,  on  any  portion  of  Potomac  Park  in  the  District  of  Columbia 
unless  specifically  authorized  by  Congress.    [36  Stat.  L.  634.] 

See  the  note  to  the  second  preceding  paragraph  of  the  text. 


An  Aot  Kelative  to  the  control  of  wharf  property  and  certain  public 

spaces  in  the  District  of  Columbia. 

[Act  of  March  3,  1899,  ch.  458,  30  Stat.  L.  1377.] 

[Sec.  1.]  [Control  of  wharres,  piers,  etc.,  and  water  front.]  That, 
with  the  exceptions  hereinafter  provided,  the  Commissioners  of  the  Dis- 
trict of  Columbia  shall  have  the  exclusive  charge  and  control  of  all  wharf 
property  belonging  to  the  United  States,  or  to  the  District  of  Columbia 
within  said  District,  including  all  the  wharves,  piers,  bulkheads,  and  struc- 
tures thereon  and  waters  adjacent  thereto  within  the  pier  lines,  and  all 
slips,  basins,  docks,  water  fronts,  land  under  water,  and  structures  thereon, 
and  the  appurtenances,  easements,  uses,  reversions,  and  rights  belonging 
thereto,  which  are  now  owned  or  possessed  by  the  United  States  or  the 
District  of  Columbia,  or  to  which  they  or  either  of  them  is  or  may  become 
entitled,  or  which  they,  or  either  of  thbm  may  acquire  under  the  provisions 
hereof  or  otherwise;  and  said  Commissioners  of  the  District  of  Columbia 
shall  have  exclusive  charge  and  control  of  the  repairing,  building,  rebuild- 
ing, maintaining,  altering,  strengthening,  leasing,  and  protecting  said  prop- 
erty and  every  part  thereof,  and  all  the  cleaning,  dredging  and  deepening 
necessary  in  and  about  the  same  within  the  pier  lines.  Said  Commissioners 
are  also  hereby  authorized  and  empowered  to  make  all  needful  rules  and 
regulations  for  the  government  and  control  of  all  wharves,  piers,  bulkheads, 
and  structures  thereon,  and  waters  adjacent  thereto  within  the  pier  lines, 
and  all  the  basins,  slips,  and  docks,  with  the  land  under  water,  in  said  Dis- 
trict not  owned  by  the  United  States  or  the  District  of  Columbia :  Provided, 
That  the  following  described  property  shall  be  placed  under  thiB  immediate 
jurisdiction  and  control  of  the  Chief  of  Engineers  of  the  United  States: 
The  banks  of  the  Potomac  River  from  the  north  line  of  the  Arsenal  Grounds 
to  the  southern  curb  line  of  N  street  south;  also  five  hundred  linear  feet 
of  shore  line  in  the  Flushing  Reservoir  at  the  foot  of  Seventeenth  street, 
west,  and  west  from  the  western  curb  of  said  street,  including  a  levee  one 
hundred  feet  wide.    [30  Stat.  L.  1377.]     , 

Riparian  rights. —  As  to  the  ownership  their  claims  to  the  river  front  and  for  im- 

of  lands   under  the  Potomac   river,  the  provements,  see  Morris  v>.  U.  8.,   (1S99) 

river  front  of  the  city  of  Washington,  the  174  U.  S.  196,  19  S.  Ct.  649,  43  U.  S.  <L. 

riparian  rights  of  those  building  wharves,  ed.)  946,  and  cases  there  cited. 

Sbo.  2.  [Rules  and  regulations  —  penalties  —  rents.]  That  said  Com- 
missioners and  the  Chief  of  Engineers  of  the  United  States  Army  are 
hereby  authorized  and  empowered  to  make  all  needful  rules  and  regulations 
for  the  government  and  proper  care  of  all  the  property  placed  in  their 
charge  and  under  their  respective  control  by  the  provisions  of  section  Otae 
of  this  Act  and  to  annex  such  reasonable  penalties  to  said  rules  and  regu- 
lations as  will  secure  their  enforcement ;  and  also  to  make  and  enforce,  rules 
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and  regulations  in  regard  to  building  and  repairing  wharves,  the  rental 
thereof,  and  the  rate  of  wharfage.  AH  rents  so  collected  shall  be  covered 
into  the  Treasury  of  the  United  States,  one-half  to  be  placed  to  the  credit 
of  the  United  States  and  one-half  to  the  credit  of  the  District  of  Columbia- 
No  lease  made  under  the  provisions  of  this  Act  shall  extend  beyond  the 
period  of  ten  years.    *    *    *     [30  Stat.  L.  1378,] 

The  part  of  this  section  omitted  here  authorized  the  use  of  Potomac  Park  as.  a 
testing  ground  by  the  Department  of  Agriculture,  and  is  given  in  Agbicultuke,  vol.  1, 
p.  228. 


Authority  of  chief  of  engineers. —  The 
chief  of  engineers  is  not  now,  and  never 
has  been,  clothed  with  authority  to  grant 
licenses  for  the  erection  of  wharves  along 
the  river  front  of  the  city  of  Washington. 
(1886)   18  Op.  Atty.-Gen.  441. 

Mandamus  to  city  officials. —  A  manda- 
mus will  not  lie  to  the  mayor,  board  of 


aldermen,  and  board  of  common  council 
of  the  city  of  Washington,  to  compel 
them  "  to  make  such  regulations  as  they 
may  deem  proper,  prescribing  the  manner 
of  erecting  private  wharves  within  the 
limits  of  the  city  of  Washington."  Ken- 
nedy V.  Washington,  (1829)  3  Cranch 
C.  C.  595,  14  Fed.  Cas.  No.  7,708. 


Sec.  3.  [Establishment  of  harbor  lines  in  District  of  Columbia.]  That 
the  harbor  lines  of  the  District  of  Columbia  shall  be  determined  by  the 
Chief  of  Engineers,  United  States  Army,  and  the  Commissionere  of  the 
District  of  Columbia,  subject  to  the  approval  of  the  Secretary  of  War. 
[30  Stat.  L.  1378.] 


[Sec.  1.]  [Use  of  buildings,  etc.,  for  public  ceremonies  forbidden.] 
•  •  •  That  hereafter  no  public  building,  or  the  approaches  thereto,  other 
than  the  Capitol  building  and  the  White  House,  in  the  District  of  Columbia, 
shall  be  used  or  occupied  in  any  manner  whatever  in  connection  with 
ceremonies  attending  the  inauguration  of  President  of  the  United  States, 
or  other  public  function,  except  as  may  hereafter  be  expressly  authorized 
by  law.     [32  Stat.  L,  152.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  ApiHropriation  Act  of  April  28, 
1902,  ch.  694. 


[Seo.  1.]  [Fish  ponds  in  Monument  grounds  —  control.]    *    *    •    For 

the  care  of  the  fish  ponds  in  the  Monument  grounds,  the  ground  around 
them  and  the  buildings  upon  the  same,  during  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  seven,  three  hundred  dollars:  Provided, 
That  when  said  ponds,  ground,  and  buildings,  are  abandoned  by  the  Bureau 
of  Fisheries,  the  officer  in  charge  of  public  buildings  and  grounds  is  author- 
ized to  assume  control  of  them  and  of  any  balance  of  the  sum  hereby  appro- 
priated that  may  remain  unexpended  at  the  date  of  said  transfer.  [34  Stat. 
L.  659.]  .  . 

ThiB  is  from  the  Deficiencies  Appropriation  Act  of  June  30,  1906,  ch.  3912. 


Sec.  9.  [Public  buildings,  D.  C. —  restriction  on  expenses  for  elec- 
tricity.]    No  appropriation  heretofore  or  hereafter  made  for  the  eonstruo- 
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tion  or  equipment  of  any  executive  or  municipal  building  in  the  District 
of  Columbia  shall  be  expended  for  the  production  of  electricity  for  light  or 
power,  unless,  in  the  judgment  of  the  Secretary  of  the  Treasury,  such  neces- 
sary electric  current  for  light  and  power  can  not  be  obtained  at  a  less  cost, 
[34  Stat  L.  1371.] 

The  above  section  9  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1907, 
eh.  2918. 


[Sec.  1.]  [Licenses  for  boathouses,  tidal  reservoir  banks.]     •    •    • 

Licenses  may  be  granted  for  the  erection  of  boat-houses  along  the  banks 
of  the  tidal  reservoir  on  the  Potomac  River  fronting  Potomac  Park,  under 
regulations  to  be  prescribed  by  the  Chief  of  Engineers,  and  that  all  such 
licenses  granted  under  this  authority  shall  be  revocable,  without  compensa- 
tion, by  the  Secretary  of  War.     [35  Stat.  L.  355.] 

The  provisions  of  this  and  the  two  paragraphs  of  the  text  following  are  from  the 
Sundry  Civil  Appropriation  Act  of  May  27,  1908,  ch.  200. 

[Temporary  structures  in  playgrounds.]  *  *  *  The  officer  in  charge 
of  public  buildings  and  grounds  is  authorized  to  grant  licenses,  revocable 
by  him,  without  compensation,  to  erect  temporary  structures  upon  reserva- 
tions used  as  children's  playgrounds,  under  such  regulations  as  he  may 
impose.    [35  Stat.  L.  355.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Jurisdiction  of  B  street  west  of  Virginia  avenue.]  •  •  *  The  juris- 
diction over  that  portion  of  B  street  west  of  Virginia  avenue,  now  under 
the  control  of  the  Commissioners  of  the  District  of  Columbia,  is  hereby 
transferred  to  the  Chief  of  Engineers,  United  States  Army.  [35  Stat.  L. 
356.1 

See  the  note  to  the  second  preceding  paragraph  of  the  text^ 


[Seo.  1.]  [Care,  etc.,  of  sidewalks  and  carriageways  around  buildings 
and  grounds,  D.  C]  •  •  •  That  the  application  of  the  rules  and  regu- 
lations heretofore  prescribed  or  that  may  be  hereafter  prescribed  by  the 
Chief  of  Engineers,  United  States  Army,  under  the  authority  granted  by 
section  six  of  an  Act  of  Congress  approved  July  first,  eighteen  hundred  and 
ninety^ight,'  for  the  government  and  proper  care  of  all  public  grounds 
placed  by  that  Act  under  the  charge  and  control  of  the  said  Chief  of 
Engineers,  is  hereby  extended  to  cover  the  sidewalks  around  the  public 
grounds  and  the  carriageways  of  such  streets  as  lie  between  and  separate 
the  said  public  grounds.     [35  Stat.  L.  994.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 

Hne  Act  of  July  1,  1898,  ch.  543,  f  6,  mentioned  in  the  tert,  is  given  mtpra,  p.  1083. 
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[Sec.  1.]  [Washington  Monument  —  advertisements  or  sales  in  or 
around.]  Washington  Monument  :  For  the  care  and  maintenance  of  the 
Washington  Monument,  namely:  Provided,  That  hereafter  no  advertise- 
ment of  any  kind  shall  be  displayed  and  no  articles  of  any  kind  shall  be 
sold  in  or  around  the  Monument,  except  upon  the  written  authority  of  the 
Secretary  of  War.     [35  Stat,  L.  997.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 

The  Sundry  Civil  Appropriation  Act  of  Oct.  2,  1888,  ch.  1069,  26  Stat.  L.  533,  con- 
tained the  following  provision :  **  For  the  care  and  maintenance  of  the  Washington 
Monument  .  .  .  dollars,  to  be  expended  under  the  direction  of  the  Secretary  of  War, 
who  is  hereby  and  hereafter  charged  with  the  custody,  care,  and  protection  of  the 
monument.'' 


An  Act  EBtablishing  a  GommiBSion  of  Fine  Arte. 

[Act  of  May  17,  1910,  ch.  243,  36  Stat.  L.  371.] 

[Sec.  1.]  [Commission  of  fine  arts  created.]  That  a  permanent  Com- 
mission of  Fine  Arts  is  hereby  created  to  be  composed  of  seven  well-qualified 
judges  of  the  fine  arts,  who  shall  be  appointed  by  the  President,  and  shall 
serve  for  a  period  of  four  years  each,  and  until  their  successors  are 
appointed  and  qualified.  The  President  shall  have  authority  to  fill  all 
vacaneies.  It  shall  be  the  duty  of  such  commission  to  advise  upon  the  loca- 
tion of  statues,  fountains,  and  monuments  in  the  public  squares,  streets, 
and  parks  in  the  District  of  Columbia,  and  upon  the  selection  of  models, 
for  statues,  fountains,  and  monuments  erected  under  the  authority  of  the 
United  States  and  upon  the  selection  of  artists  for  the  execution  of  the  same. 
It  shall  be  the  duty  of  the  officers  charged  by  law  to  determine  such  ques- 
tions in  each  case  to  call  for  such  advice.  The  foregoing  provisions  of  this 
Act  shall  not  apply  to  the  Capitol  building  of  the  United  States  and  the 
building  of  the  Library  of  Congress.  The  commission  shall  also  advise 
generally  upon  questions  of  art  when  required  to  do  so  by  the  President, 
or  by  any  committee  of  either  House  of  Congress.  Said  commission  shall 
have  a  secretary  and  such  other  assistance  as  the  commission  may  authorize, 
and  the  members  of  the  commission  shall  each  be  paid  actual  expenses  in 
going  to  and  returning  from  Washington  to  attend  the  meetings  of  said 
commission  and  while  attending  the  same.    [36  Stat.  L.  371.] 

This  and  the  following  section  2  constitute  the  Act  known  as  the  ''Fine  Arts 
Commission  Act." 

Sec.  2.  [Expenditure  authorised.]  That  to  meet  the  expenses  made 
necessary  by  this  Act  an  expenditure  of  not  exceeding  ten  thousand  dollars 
a  year  is  hereby  authorized.    [36  Sta4;.  L.  371.] 


[Sec.  1.]  [Commission  of  Fine  Arts  —  secretary  and  ezecative  officer.] 
•    •    *    Commission  of  Pine  Arts  :    To  meet  the  expenses  made  necessary 

by  the  Act  approved  May  seventeenth,  nineteen  hundred  and  ten,  entitled 
''An  Act  establishing  a  Commission  oi  Fine  Arts/'  to  be  disbursed  by  the 
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officer  in  charge  of  public  buildings  and  grounds,  on  vouchers  approved  by 
the  commission,  who  shall  be  the  secretaiy  and  shall  act  as  the  executive 
officer  of  said  commission,  ten  thousand  dollars.    [37  Stat,  L.  728.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  25,  1910,  eh.  384. 

This  provision  is  repeated,  with  varying  amounts,  in  the  subsequent  Api>ropriation 
Acts.  The  provision  for  the  fiscal  year  ending  June  30,  1916,  is  containea  in  the  Act 
of  March  3,  1915,  ch.  75,  i  I,  38  Stat.  L.  847. 


[Sec.  1.]  [Eeservation  186  —  jurisdiction.]  •  •  •  The  Chief  of 
Engineers  of  the  United  States  Army  is  hereby  authorized  and  directed  to 
transfer  to  the  Commissioners  of  the  District  of  Columbia  the  control  and 
jurisdiction  over  reservation  one  hundred  and  eighty-five,  to  be  used  by 
said  District  as  a  property  yard :  Provided,  That  when  in  the  judgment 
of  the  Chief  of  Engineers  of  the  United  States  Army  the  use  of  said  reserva- 
tion for  park  purposes  is  desirable,  the  Commissioners  of  the  District  of 
Columbia,  upon  his  request,  are  authorized  and  directed  to  retransfer  said 
reservation  to  his  jurisdiction.     [36  Stat.  L.  383.] 

Thia  is  from  the  District  of  Columbia  Appropriation  Act  of  May  18,  1910,  ch.  248. 


[Sec.  1.]  [Payment  for  lighting  limited.]  •  •  •  Hereafter  no 
greater  sum  shall  be  paid  any  company  for  lighting  any  gas  or  electric  lamp 
in  the  public  grounds,  or  for  installing  or  moving  the  same,  than  is  paid 
by  the  District  of  Columbia  for  similar  services,  and  no  contract  shall  be 
required  to  be  entered  into  for  lighting  the  public  grounds.  [36  Stat.  L. 
1404.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
See  also  the  Act  of  March  4,  1907,  ch.  2918,  |  9,  Mupra,  p.  1088. 


[Express  authority  for  buildings  in  parks,  etc.]  •  •  •  Hereafter 
there  shall  not  be  erected  on  any  reservation,  park,  or  public  grounds,  of  the 
United  States  within  the  District  of  Columbia,  any  building  or  structure 
without  express  authority  of  Congress.    [37  Stat.  L.  444.] 

This  is  from  the  Sundry  OiTil  Appropriation  Act  of  Aug.  24,  1912,  ch.  365. 


[Sec.  1.]  [Central  heating,  lighting,  aud  power  plant  —  oonnection 
with  Capitol  power  plant.]  The  Secretary  of  the  Treasury  is  authorized 
and  directed  to  have  constructed,  under  the  direction  of  the  Supervising 
Architect  of  the  Treasury,  upon  the  land  and  wharf  property  of  the  United 
States  hereinafter  described,  a  central  heating,  lighting,  and  power  plant, 
to  furnish  heat,  light,  and  power  for  the  buildings,  old  and  new,  of  the 
Bureau  of  Engraving  and  Printing,  the  buildings  of  the  Department  of 
Agriculture,  the  Treasury  Building,  the  White  House  and  the  buildings 
on  the  grounds  thereof,  the  State,  War,  and  Navy  Building,  the  Winder 
Building,  the  Mills  Building,  the  Court  of  Claims  Building,  th^  buildings. 
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old  and  new,  of  the  National  Museum,  the  Smithsonian  Institution  Build- 
ing, the  Army  Medical  Museum  Euilding,  the  Fish  Commission  Building, 
the  Washington  Monument,  the  District  Building,  the  Post  OflSce  Depart- 
ment Building,  and  the  buildings,  when  constructed  on  the  site  heretofore 
acquired,  for  each  of  the  Departments  of  State,  Justice,  and  Commerce  and 
Labor. 

The  total  limit  of  cost  of  such  central  heating,  lighting,  and  power  plant, 
including  all  necessary  buildings,  boilers,  engines,  generators,  pumps, 
machinery  appliances  and  equipment,  tunnels,  ducts,  and  so  forth,  is  fixed 
at  not  to  exceed  the  sum  of  $1,494,104,  and  the  Secretary  of  the  Treasury  is 
authorized  to  enter  into  contracts  to  the  full  limit  of  cost  hereby  fixed. 

Authority  is  given  for  making  a  cross  connection  between  the  central 
heating,  lighting,  and  power  plant  aforesaid  and  the  Capitol  power  plant, 
so  that  either  plant  may  supply  to  the  other  electric  energy  in  case  of  a 
breakdown  or  other  emergency,  such  connection  to  be  equipped  with  the 
necessary  meters  so  that  reimbursement  may  be  made  for  the  amount  of 
current  actually  supplied  by  either  of  said  plants  to  the  other.  [38  Stat, 
L.  25,] 

This  and  the  following  paragraph  of  the  text  are  from  the  Sundry  Civil  Appropria- 
tion Act  of  June  23,  1913,  ch.  3. 

[Public  building  service  —  temporary  details  of  field  force.]    •    •    • 

That  hereafter  members  of  the  field  force  of  the  public-building  service, 
such  as  supervising  superintendents,  superintendents,  junior  superintend- 
ents,  and  inspectors  of  the  several  classes,  may  be  detailed  to  the  District 
of  Columbia,  in  the  discretion  of  the  Secretary  of  the  Treasury,  for  tem- 
porary duty  for  periods  not  exceeding  thirty  days  in  any  one  case,  in  the 
Office  of  the  Supervising  Architect,  but  no  subsistence  or*  other  expenses 
of  like  character  shall  be  allowed  such  employees  while  on  duty  in  Wash- 
ington serving  under  such  details.     [38  Stat.  L.  17.] 

See  the  note  to  the  preceding  paragraph  of  the  text. 


n.   CAPITOL  BUILDINOS  AND   GKOXTNDS 

Sec.  1814.  [Old  hall  of  House  of  Representatives.]  Suitable  strue- 
tures  and  railings  shall  be  erected  in  the  old  hall  of  Representatives  for 
the  reception  and  protection  of  statuary,  and  the  same  shall  be  under  the 
supervision  and  direction  of  the  Chief  of  Engineers  in  charge  of  public 
buildings  and  grounds.  And  the  President  is  authorized  to  invite  all  the 
States  to  provide  and  furnish  statues,  in  marble  or  bronze,  not  exceeding 
two  in  number  for  each  State,  of  deceased  persons  who  have  been  citizens 
thereof,  and  illustrious  for  their  historic  renown  or  for  distinguished 
civic  or  military  services,  such  as  each  State  may  deem  to  be  worthy  of  this 
national  commemoration ;  and  when  so  furnished,  the  same  shall  be  placed 
m  the  old  hall  of  the  House  of  Representatives,  in  the  Capitol  of  the  United 
States,  which  is  set  apart  or  so  much  thereof  as  may  be  necessary,  as  i» 
national  statuary  hall  for  the  purpose  herein  indicated.     [B.  8.] 

Mt  of  July  2,  1864,  ch.  210«  13  SUt.  L.  347, 
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Sec.  1 81 5.  [Paintings,  etc.,  not  to  be  exhibited  in  OapitoL]  No  statu- 
a^9  painting,  or  other  article,  the  property  of  an  individual,  shall  hereafter 
be  allowed  to  be  exhibited  in  the  rotunda  or  any  other  portion  of  the  Capitol 
building.     [B.  S.] 

Act  of  July  20,  1868,  ch.  176,  15  Stat.  L.  110. 

Further  provisions  as  to  the  exhibition  of  private  works  of  art  in  the  Capitol  were 
made  by  the  Act  of  March  3,  1875,  ch.  130,  §  1,  infra,  p.  1006,  and  the  Act  of  March  3, 
1879,  ch.  182,  §  1,  infra,  p.  1097. 

Sec.  1816.  [KepairSy  etc.,  of  Capitol.]  All  improvements,  alterations, 
adaitions,  and  repairs  of  the  Capitol  building  shall  hereafter  be  made  by 
the  direction  and  under  the  supervision  of  the  Architect  of  the  Capitol 
Extension,  and  the  same  shall  be  paid  for  by  the  Secretary  of  the  Interior 
out  of  the  appropriations  for  such  extension,  and  from  no  other  appropria- 
tion ;  and  no  furniture  or  carpets  for  either  House  shall  hereafter  be  pur- 
chased without  the  written  order  of  the  chairman  of  the  Committee  to  Audit 
and  Control  the  Contingent  Expenses  of  the  Senate,  for  the  Senate,  or 
without  the  written  order  of  the  chairman  of  the  Committee  on  Accounts 
of  the  House  of  Representatives,  for  the  House.     [R,  8.] 

Ree.  of  April  16,  1862,  No.  28,  12  Stat.  L.  617;  Act  of  March  30,  1867,  ch.  24,  15 
Stat.  L,  13;  Act  of  July  20,  1868,  ch.  177,  15  Stat.  L.  115;  Act  of  March  8,  1869,  ch. 
121,  16  Stat.  L.  283,  284;  Act  of  March  3,  1871,  ch.  114,  16  Stat.  L.  600. 

The  office  of  architect  of  the  Capitol,  to  which  reference  is  made  in  the  text,  >faB 
designated  as  superintendent  of  the  Capitol  buildings  and  grounds  by  the  Act  of  Feb. 
14,  1902,  ch.  17,  tnfra,  p.  1097. 

R.  S.  sec.  1817.    This  section  was  as  follows: 

"  Sbc.  1817.  The  electrical  apparatus  for  lighting  the  haU  of  the  House,  the  dome, 
the  rotunda,  and  the  old  hall  of  Representatives  shall  be  in  charge  of  the  chief 
engineer  of  the  House  of  Representatives,  and  operated  by  the  person  or  persons 
under  his  charge,  to  be  designated  by  him,  subject  to  the  control  and  supervision  of 
the  Architect  of  the  Capitol  and  the  Chief  of  Engineers  in  charge  of  public  buildings 
and  grounds."    Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  491. 

It  was  superseded  by  the  Act  of  Aug.  15,  1876,  ch.  287,  §  1,  infra,  p.  1097,  and  the 
Act  of  March  3,  1881,  ch.  130,  {  1,  infra,  p.  1100. 

Sec.  1819.  [Laws  of  District  of  Columbia  extended  to  Capitol  Square.] 

All  laws  and  regulations  of  the  District  of  Columbia  for  the  preservation 
of  the  public  peace  and  order  shall  extend  to  the  Capitol  Square,  whenever 
application  for  the  same  is  requested  by  the  presiding  officer  of  either  House 
of  Congress,  or  by  the  Chief  of  Engineers  in  charge  of  public  buildings 
and  grounds.    [£.  /S.] 

Act  of  May  2,  1828,  ch.  4^  4  Stat.  L.  266;  Act  of  Feb.  21,  1871,  ch.  62,  16  Stat.  h. 
428. 

Sec.  1820.  [Protection  of  public  buildings  —  arrest  of  ofTenders.]  The 

Sergeants-at-Arms  of  the  Senate  and  of  the  House  of  Representatives  are 
authorized  to  make  such  regulations  as  they  may  deem  necessary  for  pre- 
serving the  peace  and  securing  the  Capitol  from  defacement,  and  for  the 
protection  of  the  public  property  therein,  and  tbey  shall  have  power  to 
arrest  and  detain  any  person  violating  such  regulations,  until  such  person 
can  be  brought  before  the  proper  authorities  for  trial,    [fi.  S,] 

Act  of  March  30,  1867,  oh.  20,  15  Stat.  L.  12. 

Sec.  1821.  [Capitol  police.]  There  shall  be  a  Capitol  police,  the  mem- 
bers of  which  shall  be  appointed  by  the  Sergeants-at-Arms  of  the  two 
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Houses  and  the  Architect  of  the  Capitol  Extensioiu  There  shall  be  a  cap- 
tain of  the  Capitol  police  and  such  other  members  with  such  rates  of  com* 
pensation,  respectively,  as  may  be  appropriated  for  by  Congress  from  year 
to  year.    [B.  8.] 

Act  of  March  2,  1867,  ch.  167,  14  Stat.  L.  466;  Act  of  March  3,  1873,  ch.  226,  17 
Stat.  L.  488. 

The  architect  of  the  Capitol  extension  was  designated  the  superintendent  of  the 
Capitol  buildings  and  grounds  by  the  Act  of  Feb.  14,  1902»  ch.  17,  tnfraj  p.  1097. 

By  the  Act  of  April  28,  1902,  ch.  694,  §  1,  infra,  p.  1098,  the  power  to  select  the 
Capitol  police  was  conferred  on  the  sergeant^at-arms  of  the  Senate,  and  the  sergeant* 
at-arms  of  the  House  of  Representatives. 


By  whom  appointed. —  Prior  to  1867, 
the  police  of  the  Capitol  were  appointed 
by  the  commissioner  of  public  buildings 
and  grounds;  then  it  was  provided  that 
the  diief  engineer  of  the  army  and  the 
sergeants-at-arms  of  the  two  Houses 
should  constitute  the  board;  and  by  the 
Act  of  1873  the  "architect  of  the  capitol 
extension"  was  added  in  place  of  the 
chief  engineer  of  the  army.  Allabach  v. 
U.  S.,  (1884)   19  Ct.  CI.  656. 

Nature  of  appointment  or  remoyal 
necessary. —  Neither  a  commission  nor 
other  technical  form  of  appointment  is 
neofsssary  for  the  appointment  of  the 
capitol  police,  and  their  removal  from 
office  may  be  as  informal  as  their  appoint- 
ment. Thwing  u  U.  S.,  (1880)  16  Ct. 
CI.  13. 

Tenure  of  emplo3rment. —  The  tenure  of 
the  appointment  or  employment  of  the 
members  of  the  capitol  police  not  being 
fixed  or  limited  by  statute,  they  hold  at 
the  will  of  the  officials  vested  with  the 
power  of  appointing  them;  and  they  may 
be  removed  by  their  superiors  by  an  au- 
thority, which,  in  such  case,  is  incident  to 
the  power  of  appointment.  Thwing  i;.  U. 
S.,  (1880)   16  Ct.  CI.  13. 

Police  as  employees  of  Congress. — 
Though  the  capitol  police  are  borne  on 


the  pay  rolls  of  Congress,  yet  being  ap- 
pointed by  the  capitol  police  board  and 
being  custodians  of  the  buildings  and 
grounds  of  the  capitol,  they  have  no>t 
been  regarded  as  employees  of  the  Senate 
and  House  in  previous  legislation.  Alla- 
bach V.  U.  S.,  (1884)   19  Ct.  CI.  556. 

Rules  and  jnrisdiction  of  police  board. — 
The  officers  who  by  law  constitute  the  ap- 
pointing power  have  organized  as  a  dis- 
tinct board,  the  architect  being  the  presi- 
dent. The  rules  adopted  by  this  board 
embrace  the  entire  supervision  of  the 
capitol  and  its  grounds,  whether  Con- 
gress is  in  session  or  not.  It  is  a  police 
having  jurisdiction  of  the  grotmds  and 
capitol  as  the  property  of  the  United 
States,  and  which  is  simply  incidentally 
protective,  to  each  House  of  Congress,  in 
the  preservation  of  "order  and  decorum 
within  the  capitol  and  its  grounds."  Alla- 
bach V.  U.  S.,   (1884)    19  Ct.  CI.  556. 

Members  absent  from  duty. —  Where 
members  of  the  capitol  police  remained 
absent  from  duty  with  no  notice  that 
they  intended  to  return,  and  their  names 
were  stricken  from  the  pay  rolls,  they 
must  be  regarded  as  having  been  removed 
even  though  subsequently  restored  to 
duty.  Thwing  i?.  U.  S.,  (1880)  16  Ct. 
CI.  13. 


Sec.  1 822.  [Number  and  pay.]  The  Capitol  police  shall  consist  of  the 
following  members,  to  be  paid  at  the  following  rates,  respectively,  per 
annum,  on  the  order  of  the  Sergeant-at-Arms  of  the  Senate  and  the  Ser- 
geant-at-Arms  of  the  House,  or  either  of  them,  namely : 

One  captain,  at  two  thousand  four  hundred  and  one  dollars  and  twenty 
cents ;  three  lieutenants,  at  two  thousand  and  seventy  dollars  each ;  twenty- 
seven  privates,  at  one  thousand  eight  hundred  and  twenty-one  dollars  and 
sixty  cents  each;  and  eight  watchmen,  at  one  thousand  one  hundred  and 
fifty  dollars  each.    [B.  8.] 

Act  of  March  30,  1867,  ch.  20,  16  Stat.  L.  11;  Act  of  March  3,  1871,  ch.  113,  16 
Stat.  L.  477. 

Subsequent  Acts  contain  provisions  different  from  those  of  the  text.  Provisions  for 
the  salaries  of  the  Capitol  police  for  the  fiscal  year  ending  June  30,  1916,  are  con- 
tained in  the  Act  of  March  4,  1015,  ch.  141,  |  1,  38  Stat.  L.  1000. 

Sec.  1823.  [Siuspension  of  members  of  force.]  The  captain  of  the 
Capitol  police  may  suspend  any  member  of  the  force,  subject  to  the 
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approval  of  the  two  Sergeants-at-Arms  and  of  the  Architect  of  the  Capitol 
Extension.     [£.  8.] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  488. 

The  architect  of  the  Capitol  extension  was  designated  the  superintendent  of  the 
Capitol  building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  infra,  p.  1097. 

The  sergeant-at-arms  of  Senate,  and  the  sergeant^t-arms  of  the  House  of  Representa- 
tives, were  given  sole  power  to  select  the  Capitol  police. 

Suspended  members  are  not  to  receive  pay  by  the  Act  of  March  3^  1875,  ch.  129, 
i  1,  m/ra,  p.  1098. 

Sec.  1824b  [Uniform.]  The  Sergeant-at-Anns  of  the  Senate  and  the 
Sergeant-at-Arms  of  the  House  of  Representatives  are  directed  to  select 
and  regulate  the  pattern  for  a  uniform  for  the  Capitol  police  and  watch- 
men,  and  to  fumifih  each  member  of  the  force  with  the  necessary  belts  and 
arms,  at  a  cost  not  to  exceed  twenty  dollars  per  man,  payable  out  of  the  con- 
tingent fund  of  the  Senate  and  House  uf  Representatives  upon  the  certifi- 
cate of  the  officers  above  named.    [JS.  8,] 

Act  of  March  30,  1867,  ch.  20,  15  Stat.  L.  11. 

Capitol  police  and  watchmen  were  required  to  wour  the  miiform  while  on  doty,  by 
the  Act  of  March  3,  1901,  eh.  830,  §  1,  infra,  p.  1099. 

Sec.  1825.  [At  whose  expense.]  The  members  of  the  Capitol  police 
shall  furnish,  at  their  own  expense,  each  his  own  uniform,  which  shall  be 
in  exact  conformity  to  that  required  by  regulation  of  the  Sergeant-at-Arms* 
[B.  8.] 

Act  of  July  20,  1868,  ch.  176,  15  Stat.  L.  M. 

Sec.  1 826.  [Supervision  extended  over  Botanical  Garden.]  The  super- 
vision of  the  Capitol  police  shall  be  extended  over  the  Botanical  Garden. 
[B.  8.] 

Bee.  of  July  15,  1870,  No.  131,  16  Stat.  L.  391. 

As  originally  enacted  this  section  contained  a  further  provision  as  follows :  " ,  and, 
until  otherwise  ordered,  and  especialljr  during  the  perloa  employed  for  rebuilding  the 
fence  surrounding  the  grounds,  additional  police  force  may  be  employed,  if  deemed 
neceusary,  the  expense  for  which  shall  be  defrayed  from*  the  contingent  fund  of  the 
Senate  and  House  of  Representatives;  but  the  additional  number  of  policemen  for 
this  purpose  shall  not  exceed  three  at  any  time."  This  was  repealed  by  the  Act  of 
Aug.  15,  1876,  ch.  287,  I  1,  19  Stat.  L.  144. 

Sec.  1827.  [Superintendent,  etc.,  of  Botanical  Garden  and  green- 
houses.] There  shall  be  a  superintendent,  assistants,  and  two  additional 
laborers  in  the  Botanical  Garden  and  green-houses,  who  shall  be  under  the 
direction  of  the  Joint  Committee  on  the  Library.     [B,  8,] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  491. 

Sec.  1 831 .  [Work  of  fine  arts.]  The  Joint  Committee  on  the  Library, 
whenever,  in  their  judgment,  it  is  expedient,  are  authorized  to  accept  any 
work  of  the  fine  arts,  on  behalf  of  Congress,  which  may  be  offered,  and  to 
assign  the  same  such  place  in  the  Capitol  as  they  may  deem  suitable,  and 
shall  have  the  supervision  of  all  works  of  art  that  may  be  placed  in  the 
Capitol.    [B.  8.] 

Act  of  June  10,  1872,  ch.  415,  17  Stat.  L.  362. 

See  R.  8.  sec.  1815  and  the  notes  thereto,  supra,  p.  1093. 
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Sec.  1 832.  [Annual  statement  of  pnblic  property.]  It  shall  be  the  duty 
of  the  officer  or  officers  having  in  charge  the  property  of  the  United  States 
in  and  about  the  Capitol,  the  President's  House,  and  the  Botanical  Garden, 
to  furnish  an  annual  statement  to  the  Architect  of  the  Capitol  Extension, 
by  the  first  day  of  December,  setting  forth  the  public  property  in  all  the 
buildings,  rooms,  and  grounds  under  their  charge,  purchased  during  each 
year,  and  an  account  of  the  disposition  of  such  property  during  the  same 
period,  whether  by  sale  or  otherwise.    [B.  S.] 

'  Act  of  June  4,  1872,  ch.  287,  17  Stat.  L.  220. 

The  aichitect  of  the  Capitol  extension  was  designated  the  superintendent  of  the 
Capitol  building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  infra,  p.  1097. 

Sec.  1 833.  [Inventory  of  public  property.]  The  Architect  of  the  Capi- 
tol Extension  shall  make  out  and  keep,  in  proper  books,  a  complete  inven- 
tory of  all  public  property  in  and  about  the  Capitol,  the  Botanical  Garden, 
and  the  President's  House,  adding  thereto,  from  time  to  time,  an  account  of 
such  property  as  may  be  procured,  subsequently  to  the  taking  of  the  first 
inventory,  as  well  as  an  account  of  the  sale  or  other  disposal  of  such  prop- 
erly. And  he  shall  submit  an  annual  report  of  such  inventories  and 
accounts,  on  the  first  Monday  of  December  to  Congress.     [B,  8.] 

Act  of  July  16,  1870,  ch.  300,  16  Stat.  L.  364. 

The  architect  of  the  Capitol  extension  was  designated  the .  superintendent  of  the 
Capitol  building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  infra,  p.  1097. 

A  provision  of  the  Act  of  April  17,  1900,  ch.  192,  §  1,  31  Stat.  L.  97,  was  as  follows: 
"And  hereafter  a  complete  inventory,  in  proper  books,  shall  be  made  annually,  by 
the  steward^  under  the  direction  of  the  officer  in  charge  of  public  buildings  and 
grounds,  of  all  the  public  property  in  and  belonging  to  the  Executive  Mansion, 
showing  when  purchased,  use  to  which  applied,  cost,  condition,  and  final  disposition, 
to  be  submitted  to  Congress  with  annual  report  of  the  officer  in  charge  of  public 
buildings  and  grounds."  This  was  superseded  by  the  more  comprehaisive  provisions 
of  the  Act  of  June  25,  1910,  ch.  384,  §  9,  given  in  President,  ante,  p.  268. 

Sec.  1834.  [Two  last  sections  not  to  apply  to  Library  of  Congress, 
etc.]  The  two  preceding  sections  shall  not  apply  to  the  books,  pamphlets, 
papers,  and  documents  in  the  Library  of  Congress,  nor  to  the  supplies  of 
stationery  and  fuel  in  the  several  public  buildings  and  offices  therein 
referred  to.     [JB.  8.] 

Act  of  July  15,  1870,  ch.  300,  16  Stat.  L.  364. 

For  general  provisions  relating  to  the  Library  of  Congress,  see  Ljbraby  of  Con- 
QBESS,  vol.  6,  p.  302. 

Sec.  1835.  [Extra  pay  prohibited.]  No  pay  or  compensation  other 
than  is  fixed  by  this  Title  shall  be  allowed  to  any  officer,  employe,  or  laborer 
embraced  within  the  provisions  hereof.     [B.  8.]. 

Act  of  July  12,  1870,  ch.  251,  16  Stat.  L.  250. 


[Sec.  1.]  [Exhibition  of  private  works  of  art  or  studios  in  Capitol.] 

*  •  •  And  no  work  of  art  not  the  property  of  the  United  States  shall 
be  exhibited  in  the  Capitol,  nor  shall  any  room  in  the  Capitol  be  used 
for  private  studios  or  works  of  art,  without  permission  from  the  Joint  Com- 
mittee on  the  Library,  given  in  writing;  and  it  shall  be  the  duty  of  the 
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Architect  of  the  Capitol  Extension  to  carry  these  provisions  into  eflEect. 
[18  Siat  L.  376.] 

This  is  from  the  Sundiy  Civil  Appropriation  Act  of  March  3,  1875,  ch.  130. 

See  R.  S.  sec.  1815  and  the  notes  thereto,  supra,  p.  1003  and  the  following  para- 
graph of  the  text. 

The  architect  of  the  Capitol  extension  was  designated  the  superintendent  of  the 
Capitol  buildings  and  grounds  by  the  Act  of  Feb.  14,  1002,  ch.  17,  infra,  this  page.  . 


[Exhibition  of  private  works  of  art,  etc.,  in  Capitol.]    *    *    *    No 

work  of  art  or  manufacture  other  than  the  property  of  the  United  States 
shall  be  exhibited  in  the  National  Statuary  Hall,  the  Rotunda,  or  the  corri- 
dors of  the  Capitol.     [20  Stat,  L.  391.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 
See  R.  S.  sec.  1815  and  the  notes  thereto,  aupra,  p.  1093,  and  the  preceding  para- 
graph of  the  text. 


[Superintendent  of  Capitol  Building  and  Grounds.]  •  e  •  Here- 
after the  office  of  Architect  of  the  Capitol  shall  be  designated  as  Superin- 
tendent of  the  Capitol  Building  and  Grounds,  and  the  Superintendent  of 
the  Capitol  Building  and  Grounds  shall  hereafter  exercise  all  the  power 
and  authority  heretofore  exercised  by  the  Architect  of  the  Capitol,  and  he 
shall  be  appointed  by  the  President:  Provided,  That  no  change  in  the 
architecttiral  features  of  the  Capitol  building  or  in  the  landscape  features 
of  the  Capitol  grounds  shall  be  made  except  on  plans  to  be  approved  by 
Congress.    [32  Stat.  L.  20.] 

This  is  from  the  Urgent  Deficiencies  Appropriation  Act  of  Feb.  14,  1902,  ch.  17. 


[Sec.  1.]  [Chief  clerk  to  act  in  absence  of  snperintendent.3    •    •    • 

That  hereafter  in  case  of  the  absence  or  disability  of  the  Architect  of  the 
United  States  Capitol,  the  chief  clerk  to  the  Architect  shall  have  full  power 
and  authority  to  do  and  perform  all  the  acts  which  the  Architect  of  the 
United  States  Capitol  might  himself  do.  and  in  case  of  a  vacancy  the  chief 
clerk  shall  perform  the  duties  of  the  Architect  until  the  vacancy  shall  be 
filled  according  to  law.     [30  Stat,  L.  672,] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  1,  1898,  ch.  571.  Similar 
provisions  are  contained  in  the  Acts  of  April  17,  1900,  ch.  192,  31  Stat.  L.  125; 
March  3,  1901,  ch.  830,  31  Stat.  L..1000. 

As  to  the  architect  of  the  Capitol,  see  the  preceding  paragraph  of  the  text. 


[Sec.  1.]  [Superintendence  of  Capitol.]  •  •  •  That  the  Architect 
of  the  Capitol  shall  have  the  care  and  superintendence  of  the  Capitol  includ- 
ing, lighting,  and  shall  submit  through  the  Secretary  of  the  Interior,  esti- 
mates thereof:  And  provided  further,  That  all  the  duties  relative  to  the 
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Capitol  building  heretofore  performed  by  the  Commissioner  of  public  build- 
ings and  grounds,  shall  hereafter  be  performed  by  the  Architect  of  the 
Capitol  whose  oflSce  shall  be  in  the  Capitol  building.     [19  S^tat.  L.  147.] 

This  is  from  tiie  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  15, 
1876,  ch.  287. 

The  Act  of  March  3,  1877,  ch.  102,  I  1,  19  Stat.  298,  contained  a  similar  provision 
as  follows: 

"The  Architect  of  the  Capitol  shall  hereafter  have  the  care  and  superintendence 
of  the  Capitol,  including  lighting,  and  shaU  submit  through  the  Secretary  of  the 
Interior  annually  estimates  thereof." 

The  architect  of  the  Capitol  mentioned  in  the  text  was  designated  the  superintend- 
ent of  the  Capitol  building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  given  in 
the  second  paragraph  of  the  text  preceding. 


[Sec.  1.]  [Disbursement  of  appropriations  for  Capitol  extension  and 
improvement.]  •  •  •  And  hereafter  the  disbursing  clerk  of  the 
Department  of  the  Interior  is  hereby  required  to  act  as  disbursing  clerk  of 
the  architect  of  the  Capitol,  and  to  disburse  all  moneys  appropriated  for 
the  United  States  Capitol  extension  and  improvement  of  the  grounds,  and  to 
receive  an  annual  compensation  of  one  thousand  dollars,  to  be  paid  out  of 
said  appropriation.     [20  Stat.  L.  391.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1879,  ch.  182. 
The   architect  of  the  Capitol   was  designated   the   superintendent   of  the  Capitol 
buildings  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  w^pra,  p.  1097. 


[Sec.  1.]  [Oapitol  police  —  appointment.]  For  captain  and  three  lien- 
tenants,  hereafter  to  be  selected  jointly  by  the  Sergeant-at-Arms  of  the 
Senate  and  the  Sergeant-at-Arms  of  the  House  of  Representatives;  thirty 
privates ;  thirty  privates  and  eight  watchmen,  one-half  of  said  privates  and 
watchmen  to  be  selected  by  the  Sergeant-at-Arms  of  the  Senate  and  one-half 
by  the  Sergeant-at-Arms  of  the  House  of  Bepresentatives.  [32  Stat.  L. 
124.] 

This  is  from  the  L^slative,  Executive,  and  Judicial  Appropriation  Act  of  April 
28,  1902,  ch.  594. 

Further  proyisions  aa  to  the  Capitol  police  were  made  by  B.  S.  sees.  1821-1826, 
aupray  p.  1093  et  aeq. 


[Seo.  1.]  [Oapitol  poUc9  —  pay  during  suspension.]  *  *  *  That 
hereafter,  whenever  a  member  of  the  Capitol  police  or  watch  force  is  sus- 
pended from  duty  for  cause,  said  policeman  or  watchman  shall  receive  no 
compensation  for  the  time  of  such  suspension  if  he  shall  not  be  reinstated. 
[18  Stat.  L.  345.] 

This  is  from  the  Legislative,  fixecutivej  and  Judicial  Appropriation  Act  of  March 
3,  1875,  ch.  129.  A  similar  provision  without  the  word  *^  hereafter  "  was  contained  in 
the  Act  of  June  20,  1874,  ch.  328,  18  Stat.  L.  86. 
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[Sec.  1.]  [Capitol  police  —  uniform  to  be  worn  when  on  duty,]  •  *  * 

And  hereafter  the  officers,  privates,  and  watchmen  of  the  Capitol  police 
shall,  when  on  duty,  wear  the  rejEfulation  uniform.     [31  Stat  L,  963,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1901,  ich.  830.  The  same  provision  without  the  word  "hereafter"  was  contained  in 
the  Act  of  April  17,  1900,  ch.  192,  31  Stat.  L.  90. 

This  provision  was  repeated  in  the  subsequent  Act  of  Feb.  25,  1903,  ch.  755,  32 
Stat.  L.  867,  and  the  Act  of  March  18,  1904,  ch.  176,  {  716,  33  Stet.  L.  89. 


An  act  to  protect  the  public  property,  turf  and  grass  of  the  Capitol 

Grounds  ftom  injury. 

[Act  of  AprU  29y  1876,  ch.  86, 19  Stat.  L.  41.] 

[Oapitol  police  —  duty  to  protect  Oapitol  grounds  and  terraces.]  That 
it  shall  be  the  duty  of  the  Capitol  police  hereafter  to  prevent  any  portion 
of  the  Capitol  grounds  and  terraces  from  being  used  as  play-grounds  or 
otherwise,  so  far  as  may  be  necessary  to  protect  the  public  property,  turf 
and  grass  from  destruction  or  injury.    [19  Stat.  L.  41.] 


[Sec.  1.]  [Oapitol  police  —  duty  to  police  Capitol  building  and 
grounds.]  •  •  •  And  hereafter  the  Capitol  police,  under  the  direction 
of  the  Bei^eant-at-Arms  of  the  Senate  and  of  the  House  of  Repr^entatives 
and  of  the  Architect  of  the  Capitol,  shall  police  the  Capitol  building  and  the 
capitol  grounds,     [29  Stat.  L.  143,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  May  28, 
1896,  ch.  252. 

The  architect  of  the  Capitol  was  designated  the  superintendent-  of  the  Capitol 
buildiiigB  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  <vpra,  p.  1097. 


[Account  of  consumption  of  gas.]  •  •  •  That  the  Superintendent 
of  meters  at  the  Capitol  shall  hereafter  take  the  statement  of  the  meters  of 
the  several  Department  buildings  in  the  city  of  Washington,  and  render  to 
the  proper  accounting  officers  of  the  Treasury  Department  the  consumption 
of  gas  each  month  in  said  buildings  respectively.    [19  Stat,  L.  115.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  31,  1876,  ch.  246.  The 
provision  is  repeated  is. the  Act  of  March  3,  1877,  ch.  105,  19  Stat.  L.  359. 


[Ventilating  ^nd  heating  House  of  Representativeiei.]  •  •  ^  Here- 
after the  subject  of  ventilation  and  heating  the  House  of  Representatives 
be  placed  under  the  direction  of  the  Architect  of  the  Capitol.  [19  Stat. 
L.  348.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1877,  ch.  105. 
The  architect  of  the   Capitol   was  designated  the   superintendent   of   the  Capitol 
buildings  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  supra,  p.  1097. 
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[Sec.  1.]  [Lighting,  heating,  and  ventilating  House  of  Representatives.] 

•  •  •  And  hereafter  the  electrician,  together  with  everything  pertain- 
ing to  the  electrical  machinery  and  apparatus,  and  all  laborers  and  others 
connected  with  the  lighting,  heating  and  ventilating  the  House,  shall  be 
subject  exclusively  to  the  orders,  and  in  all  respects  under  the  direction, 
of  the  Architect  of  the  Capitol,  subject  to  the  control  of  the  Speaker;  and 
no  removal  or  appointment  shall  be  made  except  with  his  approval.  And 
all  engineers  and  others  who  are  engaged  in  heating  and  ventilating  the 
House  shall  be  subject  to  the  orders,  and  in  all  respects  under  the  direc- 
tion of  the  Architect  of  the  Capitol,  subject  to  the  control  of  the  Speaker ; 
and  no  removal  or  appointment  shall  be  made  except  with  his  approval. 
[21  Stat.  L.  388.] 

This  is  from  the  Legiglatire,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1881,  ch.  130.  This  same  provision,  with  the  exception  of^the  word  "  hereafter."  was 
contained  in  the  Act  of  June  15»  1880,  ch.  225,  $  1,  21  Stat.  L.  213.  The  latter  part 
of  the  section  conunencing  with  the  words  **And  all  engineers,"  etc.,  was  also  contained 
in  the  Act  of  June  19,  1878,  ch.  329,  20  Stat.  L.  181.  This  latter  clause  also  super- 
seded the  provisions  of  the  Act  of  Aug.  15,  1876,  ch.  287*  19  Stat.  L.  145,  as  follows: 
''And  all  engineers  and  others  who  are  engaged  in  heating  and  ventilating  the  House 
shall  be  subject  to  the  orders  of  and  in  all  respects  under  the  direction  of  the  Door- 
keeper." 

See  also  the  Act  of  March  4,  1911,  ch.  285,  §  1,  tn/ra,  p.  1104. 

The  architect  of  the  Capitol  waA  designated  the  superintendent  of  the  Capitol 
building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  supra,  p.  1097. 


[Sec.  1.]  [Heating  and  ventilating  Senate  wing  of  Capitol.]    •    •    • 

And  all  engineers  and  others  who  are  engaged  in  heating  and  ventilating 
the  Senate  wing  of  the  Capitol  shall  be  subject  to  the  orders  and  in  all 
respects  under  the  direction  of  the  Architect  of  the  Capitol,  subject  to  the 
approval  of  the  Senate  Committee  on  Rules.    [25  Stat.  L.  258.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  11, 
1888,  ch.  615. 

The  architect  of  the  Capitol  was  designated  the  superintendent  of  the  Capitol 
building  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  supra,  p.  1097. 


[Skc.  1.]    [Furniture  of  Capitol  building.]     •    •    *    Hereafter  the 

Superintendent  of  the  Capitol  Building  and  Grounds  shall  supervise  and 
direct  the  care  and  repair  of  all  furniture  in  the  Hall,  cloakrooms,  lobby, 
committee  rooms,  and  offices  of  the  House,  and  all  furniture  hereafter 
required  for  the  House  of  Representatives  or  for  any  of  its  committee  rooms 
or  oflSces  shall  be  procured  on  designs  and  specifications  made  or  approved 
by  the  said  Superintendent.     [32  Stai.  L.  125.] 

This  is  from  the  Legislative^  Executive,  and  Judicial  Appropriation  Act  of  April  28, 
1902,  ch.  594. 


An  act  to  regulate  the  use  of  the  Capitol  Grounds. 

[Act  of  July  1,  1882,  ch.  258,  22  Stat.  L.  126.] 

[Sec.  1.]   [Capitol  grounds  —  public  travel  restricted.]     That  public 
travel  in  and  occupancy  of  the  Capitol  Orounds  shall  be  restricted  to  the 
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roads,  walks,  and  places  prepared  for  the  purpose  by  flagging,  paving,  or 
otherwise.    '[22  Stat  L.  126.1 

This  section  was  preceded  by  the  following  preamble: 

"Whereas  the  Capitol  Grounds  have  been  formed  to  subserve  the  quiet  and  dignity 
of  the  Capitol  of  the  United  States,  and  to  prevent  the  occurrence  near  it  of  such 
disturbances  as  are  incident  to  the  ordinary  use  of  public  streets  and  places:  There- 
fore the  following  statute  for  the  regulation  of  the  public  use  of  said  grounds  is 
hereby  enacted:". 

Sec.  2.  [Use  of  roads  restricted.]  That  it  is  forbidden  to  occupy  the 
roads  in  such  manner  as  to  obstnict  or  hinder  their  proper  use,  to  drive 
violently  upon  them,  or  with  animals  not  under  perfect  control,  or  to  use 
them  for  the  conveyance  of  goods  or  merchandise,  except  to  or  from  the 
Capitol  on  government  service.    [22  Stat.  L.  126,] 

Sec.  3.  [Sale  of  articles  —  advertisements,  etc.]  That  it  is  forbidden  to 
offer  or  expose  any  article  for  sale  ;^  to.  display  any  sign,  placard,  or  other 
form  of  advertisement;  to  solicit  fares,  alms,  subscriptions,  or  contribu- 
tions.    [22  Stat.  L.  126.] 

Sec.  4.  [Injury  to  statue,  seat,  wall,  tree,  shrub,  etc.]  That  it  is  forbid- 
den to  step  or  climb  upon,  remove,  or  in  any  way  injure  any  statue,  seat, 
wall,  or  other  erection,  or  any  tree,  shiiib,  plant,  or  turf.    [22  Stat.  L.  126.] 

Sec.  5.  [Fireworks,  harangues,  orations,  or  disturbing  language.]  That 
it  is  forbidden  to  discharge  any  fire-arm,  fire-work,  or  explosive,  set  fire  to 
any  Combustible,  make  any  harangue  or  oration,  or  utter  loud,  threatening, 
or  abusive  language.    [22  Stat.  L.  127.] 

Sec.  6.  [Parades  or  assemblages,  etc.]  That  it  is  forbidden  to  parade, 
stand,  or  move  in  processions  or  assemblages,  or  display  any  flag,  banner,  or 
device  designed  or  adapted  to  bring  into  public  notice  any  party,  organiza- 
tion, or  movement.    [22  Stat.  L.  127.] 

Sec.  7.  [Prosecution  and  p1Uli8l^uent  for  violation  of  act.]  That 
offenses  against  this  act  shall  be  triable  before  the  police  court  of  the  Dis- 
trict of  Columbia,  and  shall  be  punishable  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  judge  of  said  court ;  the  fine  not  to  exceed  one  hun- 
dred dollars,  the  imprisonment  not  to  exceed  sixty  days.  But  in  the  ease 
of  heinous  offenses  by  reason  of  which  public  property  shall  have  suffered 
damage  to  an  amount  exceeding  one  hundred  dollars  in  value,  said  judge 
of  the  police  court  may  commit  or  hold  to  bail  the  offender  for  trial  before 
the  supreme  court  of  the  District  of  Columbia,  when  the  offense  shall  be 
punishable  by  imprisonment  in  the  penitentiary  for  a  period  of  not  less 
than  six  months  nor  more  than  five  years.     [22  Stat.  L\  127.] 

Sec.  8.  [Duties  of  policemen,  watchmen,  etc.]  That  it  shall  be  the  duty 
of  all  policemen  and  watchmen' having  authority  to  make  arrests  in  the  Dis- 
trict of  Columbia  to  be  watchful  for  offenses  against  this  act,  and  to  arrest 
and  bring  before  the  proper  tribunal  those  who  shall  offend  against  it  under 
their  observation,  or  of  whose  offenses  they  shall  be  advised  by  witnesses, 
[22  Stat.  L.  127.] 
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Sec.  9.  [Oi^itol  employees  to  aid  In  preserving  order,  etc.]  That  it 
shall  be  the  duty  of  all  persons  employed  in  jthe  service  of  the  government 
in  the  Capitol  or  on  its  grounds  to  prevent,  as  far  as  may  be  in  their  power, 
offenses  against  this  aet,  and  to  aid  the  police,  by  information  or  othem'ise, 
in  securing  the  arrest  and  conviction  of  offenders.    [22  Stat.  L.  127,] 

Sec.  10.  [Suspension  of  regulations  in  part  for  national  celebrations.] 

That  in  order  to  admit  of  the  due  observance  within  the  Capitol  Grounds  of 
occasions  of  national  interest  becoming  the  cognizance  and  entertainment 
of  Congress,  the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives,  acting  concurrently,  are  hereby  authorized  to  suspend  for 
such  proper  occasions  so  much  of  the  above  prohibitions  as  would  prevent 
the  use  of  the  roads  and  walks  of  the  said  grounds  by  processions  or  assem- 
blages, and  the  use  upon  them  of  suitable  decorations,  music,  addresses,  and 
ceremonies:  Provided^  That  responsible  officers  shall  have  been  appointed, 
and  arrangements  determined,  adequate,  in  the  judgment  of  said  President 
of  the  Senate  and  Speaker  of  the  House  of  Representatives,  for  the  mainte- 
nance of  suitable  order  and  decorum  in  the  proceedings,  and  for  guarding 
the  Capitol  and  its  grounds  from  injury.    [22  Stat.  L.  127.] 

Sec.  11.  [When  Oapitol  police  commission  may  suspend  regulatioiu.] 

That  in  the  absence  from  Washington  of  either  of  the  officers  designated 
in  the  last  section  the  authority  therein  given  to  suspend  certain  prohibi- 
tions of  this  act  shall  devolve  upon  the  other,  and  in  the  absence  from 
Washington  of  both  it  shall  devolve  upon  the  Capitol  police  commission. 
[22  Stat.  L.  127.] 


[Sec.  1.]  [Concerts  on  Oapitol  grounds.]  •  •  •  That  nothing  in  the 
Act  to  regulate  the  use  of  the  Capitol  grounds,  approved  July  first,  eighteen 
hundred  and  eighty-two,  shall  be  construed  to  prohibit  concerts  on  the  Capi- 
tol grounds  at  times  when  neither  House  of  Congress  is  sitting  by  any  band 
in  the  service  of  the  United  States  under  the  direction  of  the  Architect  of 
the  Capitol.    [31  Stat.  L.  613.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 

The  Act  of  July  1,  1882,  ch.  258,  mentioned  in  this  section,  is  given  in  the  preceding 
paragraph  of  the  text. 

The  architect  of  the  Capitol  was  designated  the  superintendent  of  the  Capitol 
buildings  and  grounds  by  the  Act  of  Feb.  14,  1902,  ch.  17,  9upra^  p.  1007. 


[Estimates  for  changes  and  improvements  In  Capitol  grounds.]  *  *  * 

For  improving  the  Capitol  grounds ..  •  •  •  and  hereafter  all  changes 
and  improvements  in  the  grounds,  including  approaches  to  the  Capitol, 
shall  be  estimated  for  in  detail,  showing  what  modifications  are  proposed 
and  the  estimate  cost  of  the  same.    [22  Stat.  L.  621.] 

This  is  from  the  Sundry  Oivil  Appropriation  Act  of  May  3,  1883,  ch.  143, 
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Sec.  84.  [No  liquors  to  be  sold  in  Capitol.]  That  no  intoxicating 
liquors  of  any  character  shall  be  sold  within  the  limits  of  the  Capitol  build- 
ing of  the  United  States.    [32  Stat.  L.  1221,] 

This  was  a  part  of  the  Act  of  March  3,  1903,  ch.  1012,  entitled  "An  Act  to  regulate 
the  immigration  of  aliens  into  the  United  States.*'  The  other  sections  of  this  Act, 
being  sections  1-33,  35-39,  inclusive,  \rere  repealed  by  an  Act  of  Feb.  20,  1907,  ch. 
1134,  i  iS,  34  Stat.  L.  911.    See  the  title  Immjo&ation,  vol.  3,  p.  625. 


[SsG.  1.]  [Office  building  for  House  of  Representatives  —  maintenance 
—  supervision  and  control  —  conunission  continued  —  vacancies  — annual 
estimates — regulations  —  assignment  of  rooms.]  •  •  •  Housk  of 
REPftESENTATiVES  OFFICE  BUILDING:  PoF  maintenance,  including  heating, 
lighting,  and  ventilation,  miscellaneous  items,  and  for  all  necessary  services, 
thirty  thousand  dollars.  And  the  said  office  building  and  the  employment 
of  all  service,  other  than  officers  and  privates  of  the  Capitol  police,  that  may 
be  appropriated  for  by  Congress,  necessary  for  its  protection,  care,  and 
occupancy,  shall  be  under  the  control  and  supervision  of  the  Superintendent 
of  the  Capitol  Building  and  Grounds,  subject^  until  said  building  is  com- 
pleted, to  the  approval  and  direction  of  the  Commission  appointed  under 
the  sundry  civil  appropriation  Act  approved  March  third,  nineteen  hundred 
and  three,  to  supervise  the  constructicai  of  said  building ;  and  such  control 
and  supervision  by  the  Superintendent  of  the  Capitol  Building  and  Grounds 
shall  be  and  continue  after  the  completion  of  said  building,  and  not  later 
than  July  first,  nineteen  hundred  and  eight,  subject  to  the  approval  and 
direction  of  a  Commission  consisting  of  the  Speaker  of  the  House  of  Repre- 
sentatives and  two  Representatives  in  Congress,  to  be  appointed  by  the 
Speaker.  Vacancies  occurring  by  resignation,  termination  of  service  as 
Representatives  in  Congress,  or  otherwise  in  the  membership  of  said 
Commission  shall  be  filled  by  the  Speaker,  and  any  two  members  of  said 
Commission  shall  constitute  a  quorum  to  do  business.  The  Superintendent 
of  the  Capitol  Building  and  Grounds  shall  submit  annually  to  Congress 
estimates  in  detail  for  all  services,  other  than  officers  and  privates  of  the 
Capitol  police,  and  for  aU  other  expenses  in  connection  with  said  office 
building  arid  necessary  for  its  protection,  care,  and  occupancy;  and  said 
Commissions  herein  referred  to  shall  from  time  to  time  prescribe  rules  and 
regulations  to  govern  said  Superintendent  in  making  all  such  employments, 
together  with  rules  and  regulations  governing  the  use  and  occupa;ncy  of  all 
rooms  and  space  in  said  building.  The  assignment  of  rooms,  in  said  build- 
ing, to  and  for  the  official  use  of  Representatives  shall  be  by  such  method 
as  the  House  of  Representatives  may  hereafter  from  time  to  time  determine, 
[34  Stat.  L.  1365,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1007,  ch.  2918. 

The  Act  of  March  3,  1903,  ch.  1007,  $  1,  32  Stat.  L.  1113,  mentioned  in  the  text, 
authorized  the  erection  of  a  new  office  building  for  the  House  of  Representatives,  aiui 
provided  for  a  commission  to  supervise  the  oonstmction  thereof.  i 
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[8eo.  1.]  [House  Ofl9ce  Building  —  Speaker  member  of  Commisrion.] 

•  ^  •  The  Speaker  shall  continue  a  member  of  the  commission  in  control 
of  the  House  Office  Building,  appointed  under  the  sundry  civil  appropria- 
tion Act  approved  March  fourth,  nineteen  hundred  and  seven,  until  his  suc- 
cessor as  Speaker  is  elected  or  his  term  as  a  Representative  in  Congress 
shall  have  expired.     [36  Stat.  L.  1306.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  i,  1911,  ch.  ^10. 


[Sec.  1.]  [Oapitol  power  plant  —  vacancies  in  operating  force.]  •  •  * 

That  hereafter  the  heating,  lighting,  and  power  plant  constructed  under 
the  terms  of  the  Act  approved  April  twenty-eighth,  nineteen  hundred  and 
four,  shall  be  known  as  the  Capitol  power  plant;  and  hereafter  all  v^an- 
cies  occurring  in  the  force  operating  said  plant  and  the  substations  in  con- 
nection therewith  shall  be  filled  by  said  superintendent  with  the  approval 
of  said  commission  in  control  of  the  House  Office  Building  appointed  under 
the  Act  approved  March  fourth,  nineteen  hundred  and  seven.  [36  Stat, 
i.  1414,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  2S5. 

The  Act  of  April  28,  1904,  ch.  1762,,  §  1,  33  Stat.  L.  479,  mentioned  in  the  text, 
authorized  the  construction  of  the  heating,  lighting,  and  power  plant  mentioned  in 
this  section. 

The  Act  of  March  4,  1907>  ch.  2918,  i  1,  mentioned  in  the  text,  is  given  supra, 
p.  1103. 


[Sec.  1.]  [Custody  of  unused  documents,  materials,  and  unused  Patent 
Office  models.]  •  •  •  The  Superintendent  of  the  Capitol  Building  and 
Grounds  is  hereby  authorized  and  directed  to  remove  any  unused  docu- 
ments and  material  now  in  the  Capitol  Building  or  Senate  and  House 
Office  BuildingS;  and  the  Patent  Office  models  now  stored  in  the  Senate  and 
House  Office  Buildings,  to  some  building  or  buildings  located  on  Reserva- 
tion Numbered  Thirteen,  in  the  District  of  Columbia,  and  the  Superin- 
tendent of  the  Capitol  Building  and  Grounds  is  hereby  made  the  custodian 
of  the  building  or  buildings  so  selected.     [38  Stat,  L.  458,] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  16, 
1914,  ch.  141. 


[Sec.  1.]  [Buildings  and  land  acquired  for  enlarging  Capitol  grounds 
—  control.]  •  •  •  Enlarging  the  Capitol  Grounds:  The  Secretary  of 
the  Interior  is  hereby  authorized,  until  their  removal  becomes  necessary, 
to  rent  for  such  periods  and  under  such  terms  and  conditions  as  he  may 
deem  proper,  any  building  or  buildings,  or  vacant  land,  that  may  be 
acquired  under  the  provisions  of  the  sundry  civil  Acte  of  June  twenty-fifth, 
nineteen  hundred  and  ten  (Thirty-sixth  Statutes,  page  seven  hundred 
and  thirty-eight),  and  March  fourth,  nineteen  hundred  and  eleven  (Thirty- 
sixth  Statutes,  page  fourteen  hundred  and  fourteen),  or  subsequent  Acts, 
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for  the  enlargement  of  the  Capitol  Grounds,  the  proceeds  to  be  deposited  in 
the  Treasury  and  a  detailed  report  thereof  to  be  submitted  to  Congress  at 
the  beginning  of  each  regular  session  thereof.  The  Superintendent  of  the 
United  States  Capitol  Building  and  Groupds,  under  the  direction  of  the 
Secretary  of  the  Interior,  is  hereby  charged  with  the  immediate  care  of  said 
buildings,  and  the  direction  and  supervision  of  all  repairs  thereto,  and  the 
lands  acquired  under  the  provision  of  the  above-mentioned  Acts:  Pro- 
vided, That  the  authority  hereby  granted  shall  also  apply  to  the  Maltby 
Building,  now  under  the  control  of  the  United  States  Senate.  [37  Stat. 
L.  605.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  Aug.  26,  1912,  ch.  408. 


Sec.  11.  [Transfer  of  discontmued  apparatus,  etc. —  statement.]  •  •  • 

Hereafter  the  Superintendent  of  the  Capitol  Building  and  Grounds  may 
transfer  apparatus,  appliances,  equipments,  and  supplies  of  any  kind,  dis- 
continued or  permanently  out  of  service,  to  such  other  branches  of  the 
service  of  the  United  States,  or  District  of  Columbia,  whenever,  with  the 
approval  of  the  Secretary  of  the  Interior,  in  his  judgment  the  interests  of 
the  Government  service  may  require  it.  A  detailed  statement  of  all  such 
transfers  shall  be  submitted  in  the  annual  report  to  Congress  of  the  Super- 
intendent  of  the  Capitol  Building  and  Grounds.    [37  Stat.  L.  184.] 

This  is  from  the  District  of  Columbia  Appropriation  Act  of  June  26,  1012,  ch.  1S2. 
A  similar  provision  without  the  word  '^  hereafter  "  appeared  in  the  like  Appropria- 
tion Act  of  March  2,  1911,  ch.  192,  §  9,  36  Stat.  L.  1011. 
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Sec.  255.  [Appointment  of  disbursing  agent  for  constmction  of  publie 
buildings.]  The  Secretary  of  the  Treasury  may  designate  any  officer  of  the 
United  States,  who  has  given  bonds  for  the  faithful  performance  of  his 
duties,  to  be  disbursing  agent  for  the  payment  of  all  moneys  appropriated 
for  the  constiniction  of  public  buildings  authorized  by  law  within  the  dis- 
trict of  such  officer.    [R.  S.] 

Act  of  March  3,  1869,  ch.  122,  15  Stat.  L.  301,  306. 

See  further  the  proyisions  of  the  Act  of  March  4,  1911,  ch.  286,  8  1>  infra,  p.  1122, 
and  the  note  thereto. 

When  Secretary  may  designate. —  The  Direction   of   Secretary. — A   disbursing 

Secretary  of  the  Treasury  cannot  desig-  officer  holding  an  office  created  by  statute 

nate  an  officer  in  the  city  of  Washington  having  an  annual  salary  but  no  prescribed 

to  be  a  disbursing  agent  in  another  place  specific  duties  is  bound  to  disburse  such 

under   this  section,  nor  where  there  is  a  money  and  in  such  manner  as  the  Seere- 

collector  of  customs  under  R.  S.  sec.  3658  tary  may  direct.  Bartlett  i\  U.  S.,  (1890) 

(PxTBLic  Moneys,  ante,  p.  910).    Bartlett  25  Ct.  Gl.  389. 
V.  U.  a,  (1890)  25  Ct.  01.  389. 

Sec.  355.  [Title  to  land  to  be  purchased  by  the  United  States.]    No 
public  money  shall  be  expended  upon  any  site  or  land  purchased  by  the 
United  States  for  the  purposes  of  erecting  thereon  any  armory,  arsenal, 
8  F.  S.  A,— 36 
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fort,  fortification,  navy-yard,  custom-house,  light-house,  or  other  public 
building,  of  any  kind  whatever,  until  the  written  opinion  of  the  Attorney- 
General  shall  be  had  in  favor  of  the  validity  of  the  title,  nor  until  the  con- 
sent of  the  legislature  of  the  State  in  which  the  land  or  site  may  be,  to  such 
purchase,  has  been  given.  The  district  attorneys  of  the  United  States,  upon 
the  application  of  the  Attorney-General,  shall  furnish  any  assistance  or 
information  in  their  power  in  relation  to  the  titles  of  the  public  property 
lying  within  their  respective  districts.  And  the  Secretaries  of  the  Depart- 
ments, upon  the  application  of  the  Attorney-General,  shall  procure  any 
additional  evidence  of  title  which  he  may  deem  nlBcessary,  and  which  may 
not  be  in  the  possession  of  the  oflBcers  of  the  (Jovemment,  and  the  expense 
of  procuring  it  shall  be  paid  out  of  the  appropriations  made  for  the  contin- 
gencies of  the  Departments  respectively.    [K  8.] 

Rea.  of  Sept.  11,  1841,  No.  6,  6  Stat.  L.  468. 

See  further  the  last  paragraph  of  Act  of  March  2,  1889,  ch.  411,  §  1,  tn/m,  p.  1116. 


Purpose  of  provision. —  Congress  in- 
tended to  gather  into  the  department  of 
justice,  under  the  supervision  and  con- 
trol of  the  Attorney -General,  all  the  liti- 
gation and  all  the  law  business  in  which 
the  United  States  are  interested  and 
which  previously  had  been  scattered 
among  different  public  officers,  depart- 
ments and  branches  of  the  government, 
and  to  break  up  the  practice  of  frequently 
employing  unofficial  attorneys  in  the  pub- 
lic service.  Perry  r.  U.  S.,  (1893)  28 
Ct.  CI.  483. 

Construed  with  Constitution. —  The 
above  provision  demands  that  a  transfer 
of  jurisdiction  in  order  to  satisfy  its  re- 
quirements must  be  coextensive  with  that 
contemplated  by  article  1,  section  8,  of 
the  Constitution.  (1893)  20  Op.  Atty.- 
Gen.  611. 

VaUdity  of  title  necessary. —  Property 
bargained  for  by  the  government  is  al- 
ways to  be  taken  and  paid  for,  if  the  title 
should  be  pronounced  valid  by  the  Attor- 
ney-General, and  not  otherwise.  This  Act 
enters  into  and  forms  part  of  every  such 
contract.  Where  the  Attorney-General 
has  officially  refused  to  certify  the  titles, 
the  head  of  the  department  through  which 
the  negotiation  is  conducted  ought  at 
once  to  declare  the  contract  rescinded; 
and  when  he  does  so,  the  end  of  that  con- 
tract has  come.  It  can  have  no  more 
force  afterward  than  if  it  had  never  been 
made.     (1857)  9  Op.  Atty.-Gen.  100. 

Title  to  lighthouse  sites. —  It  is  not 
competent  to  the  lighthouse  board  to  erect 
a  lighthouse  until  title  to  the  sites, 
though  located  Under  navigable  waters  of 
the  United  States,  has  been  obtained  for 
the  government.  (1879)  16  Op.  Atty.- 
Gen.  369. 

Nature  of  state  consent  necessary. — 
The  settled  construction  of  the  depart- 
ment of  justice  is  that  the  "  consent "  of 
the  legislature  of  a  state  to  the  purchase 
of  lands  therein  by  the  United  States, 
required    by   this   section,    must   be    free 


from  any  conditions  or  reservations  in- 
consistent with  the  exercise  by  Congress 
of  "  exclusive  legislation "  thereover. 
(1903)   24  Op.  Atty.-Gen.  617. 

Conditional  and  unconditional  consenti. 
—  There  is  a  clear  distinction  between 
Acts  in  which  the  reservation  of  juris- 
diction is  made  an  express  condition  of 
the  consent,  and  an  Act  which  unequiv- 
ocally expresses  the  consent  of  the  legis- 
lature and  does  not  make  any  objection- 
able reservation  which  may  contain  an 
absolute  and  inseparable  condition  of  the 
consent.  In  such  a  case  there  seems  to 
be  no  good  reason  for  holding  that  the 
reservation  invalidated  the  entire  Act. 
(1903)   24  Op.  Atty.-Gen.  617. 

Methods  of  ceding  jurisdiction.— Such 
cession  may  take  place  in  two  ways: 
indirectly,  by  an  Act  of  the  state  legis- 
lature consenting  to  the  purchase  of  the 
land  by  the  United  States;  and  directly, 
by  an  Act  of  the  state  legislature  grant- 
ing the  jurisdiction  to  the  United  States. 
(1871)    13  Op.  Atty.-Gen.  460. 

Consent  necessary  for  exclusive  federal 
jurisdiction. —  Congress  cannot  acquire  or 
assert  exclusive  jurisdiction  over  any  part 
of  the  territory  of  a  state  without  the 
consent  of  the  state  legislature;  and 
hence  before  such  jurisdiction  over  a  na- 
tional cemetery  can  become  vested  in  the 
United  States  the  consent  of  the  legis- 
lature of  the  state  in  which  the  cemetery 
is  situated  must  be  obtained.  (1869)  13 
Op.  Atty.-Gen.  131. 

"Although  the  United  States  may  well 
purchase  and  hold  lands  for  public  pur- 
poses within  the  territorial  limite  of  a 
state,  this  does  not  of  itself  oust  the 
jurisdiction  of  sovereignty  of  such  state 
over  the  land  so  purchased.  It  remains 
until  the  state  has  relinquished  its  au- 
thority over  the  land,  either  expressly  or 
by  necessary  implication.''  Arlington's 
Case,  (1879)  3  Hughes  36,  15  Fed.  Gas. 
No.  8,191;  U.  S.  i?,  Cornell,  (1819^  2 
Mason  60,  26  Fed.  Om.  No.  HJM. 
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Complete  consent  cedes  jurisdiction. — 
An  Act  of  the  legislature  of  a  state  which 
gives  a  complete  and  unequivocal  consent 
to  the  purchase  of  land  therein  by  the 
United  States  for  the  erection  of  needful 
public  buildings,  is  such  a  cession  of 
jurisdiction  as  is  contemplated  by  this 
Act.      (1868)    9  Op.  Atty.-Gen.  263. 

If  the  consent  of  the  legislature  to  the 
purchase  is  complete,  and  has  been  given, 
the  Constitution  carries  with  it  the  au- 
thority and  jurisdiction  required  by  this 
Act.  This  will  authorize  the  expenditure 
of  money  upon  the  purchase.  (1857)  9 
Op.  Atty.-Gen.  129. 

Jurisdiction  is  acquired  by  the  United 
States  by  the  consent  of  a  state  to  the 
purchase  of  land  within  the  same  for 
constitutional  uses  of  the  Union.  (1856) 
7   Op.  Atty.-Gen.  628. 

Sufficient  cession  of  jurisdiction. —  An 
Act  ceding  jurisdiction  to  the  .  United 
States  over  certain  lands  in  a  state  for 
public  purposes  and  providing  for  the 
purchase  and  condemnation  thereof  satis- 
fies the  requirement  of  this  section,  and 
no  further  cession  of  jurisdiction  is 
legally  required.  (1903)  24  Op.  Atty.- 
Gen.  617. 

Inmifficient  consent. —  Where  the  Act 
contains  neither  an  assent  to  the  pur- 
chase nor  a  grant  of  jurisdiction,  but 
merely  gives  the  consent  of  the  state  to 
the  use  of  the  land  for  a  specific  purpose, 
which  consent  is  declared  to  be  "  as  pro- 
vided in  the  sixteenth  clause  of  the  eighth 
section  of  the  first  article  of  the  Consti- 
tution of  the  United  States,  and  in  the 
Acts  of  Congress  in  such  case  made  and 
provided,''  the  Act  does  not  meet  the  re- 
quirement of  the  law.  (1871)  13  Op. 
Atty.-Gen.  460. 

Cession  hy  constitutional  convention. — 
A  cession  of  jurisdiction  over  land  pur- 
chased by  the  United  States  by  a  consti- 
tutional convention  of  a  state  is  not  a 
consent  to  the  purchase  by  the  legislature 
of  the  state.  (1868)  12  Op.  Atty.-Gen. 
428. 

Consent  obtained  after  purchase. — 
Where  compensation  has  been  paid  for 
land  thus  acquired  for  a  national  ceme- 
tery, without  having  obtained  the  consent 
of  the  state  legislature  to  the  acquisition, 
the  proper  course  to  be  taken  is  for  the 
Secretary  of  War  to  apply  to  such  legis- 
lature for  its  consent.  (1869)  13  Op. 
Atty.-Gen.  131. 

Land  purchased  without  state  consent. 
—  There  is  nothing  in  the  Constitution 
which  prohibits  the  United  States  pur- 
chasing land  within  a  state  without  the 
consent  of  the  state  legislature;  but  when 
land  is  purchased  by  them  in  a  state 
without  such  consent  the  United  States 
cannot  exercise  "exclusive  legislation" 
over  the  place.  (1861)  10  Op^  Atty.-Gen. 
34. 


Effect  of  refusal  of  consent. —  If  the 
state  legislature,  for  any  or  no  assigned 
reason,  withhold  its  consent  to  a  purchase 
of  the  site,  then  the  government  has  tied 
its  own  hands.  It  may  purchase  and  hold 
the  land  to  be  tised;  it  may  stand  in  the 
most  pressing  need  of  a  fort,  a  lighthouse, 
or  a  post  office,  upon  the  spot,  and  yet  it 
cannot  spend  a  dollar  of  public  money 
upon  the  site  for  the  erection  of  the  neces- 
sary building  thereon.  (1861)  10  Op. 
Atty.-Gen.  34. 

Ascertainment  of  consent  by  Attorney- 
General. —  These  provisions  do  not  require 
the  Attorney-General  to  inquire  into  and 
report  upon  the  fact  in  question  whether 
the  state  in  which  the  land  lies  has  con- 
sented to  the  purchase.  (1861)  10  Op. 
Atty.-Gen.  34. 

Requirements  to  authorize  payment  for 
land. —  To  authorize  payment  for  land  ap- 
propriated for  the  purpose  of  a  national 
cemetery  the  consent  of  the  legislature 
of  the  state  in  which  the  land  lies  is  not 
necessary;  nor  in  such  case  is  the  opinion 
of  the  Attorney-General  as  to  the  validity 
of  the  title  required,  though  as  a  pruden- 
tial measure  for  the  security  of  the  gov- 
ernment it  would  seem  to  be  highly  expe- 
dient to  obtain  his  opinion.  (1869)  13 
Op.  Atty.-(3en.  131. 

Payment  of  purchase  money,  and  ex- 
penditures prior  to  consent. —  This  Act 
does  not  forbid  the  payment  of  the  pur- 
chase money  of  any  site  or  land  for  the 
purpose  of  erecting  public  buildings,  be- 
fore the  consent  of  the  legislature  of  the 
state  is  given  to  the  purchase;  but  it 
does  prohibit  the  expenditure  of  public 
money  upon  the  improvement  of  the  land, 
by  the  erection  thereon  of  the  needful  pub- 
lic building,  until  that  consent  is  given 
to  the  purchase.  (1861)  10  Op.  Atty.- 
Gen.  34;    (1877)  15  Op.  Atty.-Gen.  212. 

Land  donated. — Before  any  money  could 
lawfully  be  expended  upon  land  donated 
it  would  be  necessary  to  obtain  a  cession 
of  jurisdiction  from  the  state.  (1871) 
13  Op.  Atty.-Gen.  466. 

Where  land  was  donated  to  the  United 
States  for  the  purpose  of  a  site  for  a  cer- 
tain public  building,  for  the  construction 
of  which  an  appropriation  was  made,  the 
consent  of  the  legislature  of  the  state  to 
the  grant  is  required  by  force  of  this  sec- 
tion before  any  part  of  the  appropriation 
can  be  lawfully  expended  in  the  erection 
of  the  building.  (1880)  16  Op.  Atty.- 
Gen.  414. 

Acquisition  of  land  by  expropriation. — 
The  acquisition  of  land  by  the  United 
States  through  the  means  of  a  statute 
process  of  expropriation  is  a  "purchase" 
which  if  done  in  strict  accordance  with 
the  form  of  the  statute  may  be  certified 
by  the  Attorney-General  as  vesting  a 
valid  title  in  the  United  States.  (1865) 
7  Op.  Atty.-Gen.  114. 
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Acquiaition  of  land  without  considera- 
tion.—  A  purchase  of  land  or  interest  in 
land  is  not  evidenced  within  the  meaning 
of  this  section,  when  the  acquisition  is 
made  by  the  United  States  without  con- 
sideration or  for  a  mere  nominal  sum. 
(1910)    28  Op.  Atty.-Gen.  413. 

Lands  encumbered  by  outstanding  liens. 
—  The  purpose  of  this  provision  was  to 
protect  the  United  States  against  the  ex- 
penditure of  money  in  the  purchase  or  im- 
provement of  land  to  which  it  acquired  a 
doubtful  or  invalid  title.  No  money  is  to 
be  paid  until  in  the  method  designated 
the  title  is  ascertained  to  be  valid.  But 
if  the  title  be  valid,  the  provisions  do  not 
forbid  the  purchase  of  lands  encumbered 
by  outstanding  liens,  and  although  in 
such  case  the  payment  of  the  purchase 
money  should  be  withheld  until  the  liens 
are  removed,  there  is  no  reason  why  a 
contract  of  purchase  may  not  be  made 
and  possession  taken  in  pursuance  there- 
of,-with  a  stipulation  that  the  purchase 
money  shall  be  applied  to  the  discharge 
of  the  encumbrances  as  they  fall  due  or 
withheld  until  the  vendor  shall  discharge 
them.     (1862)   10  Op.  Atty.-Gen.  363. 

Extent  of  jurisdiction  generally  re- 
served.—  In  Acts  of  the  different  state 
legislatures  giving  consent  to  the  pur- 
chase of  lands  by  the  United  States,  as 
well  as  in  their  Acts  expressly  ceding 
jurisdiction  over  such  lands,  it  is  usual 
to  reserve  to  the  state  the  right  to  serve 
on  the  land  purchased  its  civil  and  crim- 
inal process,  and  a  reservation  of  jurisdic- 
tion to  that  extent  has  always  been  re- 
garded as  consistent  with  the  require- 
ments of  the  provisions  in  this  section. 
(1893)  20  Op.  Atty.-Gen.  611. 

The  customary  reservation  by  the  state 
of  the  right  to  serve  and  execute  its 
civil  and  criminal  process  in  the  place 
purchased  has,  however,  always  been  per- 
missible, the  object  of  this  reservation 
lieing,  it  is  said,  simply  to  prevent  such 
place  from  becoming  a  sanctuary  for 
fugitives  from  justice,  and  it  operates 
merely  as  "  an  agreement  of  the  new 
sovereign  to  permit  its  free  exercise  as 
quoad  hoc  his  own  process."  (1903)  24 
Op.  Atty.-Gen.  617. 

Purpose  of  reservation. —  The  reserva- 
tion which  has  usually  accompanied  the 
consent  of  the  states,  that  civil  and  crim- 
inal process  of  the  state  courts  may  be 
served  in  the  places  purchased,  is  not 
considered  as  interfering  in  any  respect 
with  the  supremacy  of  the  United  States 
over  them.  Ft.  Leavenworth  R.  Co.  v, 
Lowe,  (1885)  114  U.  S.  626,  6  S.  Ct.  996, 
29  U.  S.   (L.  ed.)   264. 

Retention  of  jurisdiction  by  state. — 
Where  a  state's  consent  to  the  purchase 
of  land  by  the  United  States  provides 
that  the  state  shall  forever  retain  concur- 
lent  jurisdiction  over  any  such  place  to 
tlie   extent   that  all   legal   and   military 


process  issued  under  the  authority  of  the 
state  may  be  executed  anywhere  on  such 
place  or  in  any  building  thereon  or  any 
part  thereof,  and  that  any  offense  against 
the  laws  of  the  state  committed  on  such 
place  may  be  tried  and  punished  by  any 
competent  court  or  magistrate  of  the 
state,  it  does  not  satisfy  the  provisions 
of  this  section.  (1893)  20  Op.  Atty.- 
Gen.  611. 

Concurrent  jurisdiction  retained. — 
Phrases  in  legislative  Acts  of  the  states 
retaining  concurrent  jurisdiction  for  cer- 
tain purposes  do  not  impair  the  federal 
jurisdiction  conferred  by  the  Constitu- 
tion.    (1866)  7  Op.  Atty.-Gen.  628. 

The  declared  retention  of  jurisdiction  is 
an  express  qualification  of  the  assent  and 
such  a  qualification  as  causes  it  to  fail 
to  satisfy  the  Act.  (1866)  8  Op.  Atty.- 
Gen.  102. 

Effect  of  consent  upon  reservations, 
etc. —  If  the  legislative  Act  of  the  state 
wherein  the  land  lies  amounts  to  a  con- 
sent to  the  purchase  of  property  by  the 
United  States,  any  exceptions,  reserva- 
tions, or  qualifications  contained  in  the 
Act  are  void.  (1861)  10  Op.  Atty.-Gen. 
34. 

Official  duties  of  district  attoxney.— It 
is  clearly  within  the  official  duties  of  the 
district  attorney  to  prosecute  cases  for 
the  judicial  condemnation  of  the  prop- 
erty taken  by  a  United  States  commission 
and  to  perform  all  the  professional  law 
services  connected  therewith.  Perry  v. 
U.  S.,  (1893)  28  Ct.  CL  483. 

Where  the  title  to  land  is  to  be  vested 
in  the  United  States,  and  the  land  to 
be  acquired  is  to  be  used  ''as  a  public 
park  or  pleasure  ground  for  the  benefit 
of  the  people  of  the  United  States,"  it 
is  the  duty  of  the  district  attorney  and 
his  assistant  to  render  professional 
services  in  regard  to  the  acquisition  or 
the'  protection  of  the  same.  Cole  r.  U.  8., 
(1893)   28  Ct.  CL  601. 

Services  required  of  district  attomeys. 
—  Under  the  provisions  of  this  section 
the  district  attorneys  are  to  furnish  any 
assistance  or  information  in  their  power 
in  relation  to  the  titles  of  the  public  prop- 
erty lying  in  their  respective  districts. 
In  construing  the  language  here  used  ac- 
cording to  its  ordinary  import  it  wouM 
not  require  any  services  of  the  district 
attorneys  except  in  regard  to  any  other 
than  public  property.  Weed  t?.  U.  S.,  (D. 
C.  Mont.  1897)  82  Fed.  414. 

These  provisions  should  be  interpreted 
to  mean  proper  legal  assistance  or  such 
information  as  an  attorney  might  possess 
without  exercising  great  industry  and  ex- 
pense in  the  procuring  of  evidence  and 
abstracU  of  titles.  Weed  v.  U.  S.,  (D.  a 
Mont.  1897)   82  Fed.  414. 

Compensation  of  district  attomeyi. — 
With  regard  to  the  compensation  of  dis- 
trict attomeys  for  lerrioes  in  exsmining 
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(1893)  28  Ot.  CI.  501;  (1887)  19  Op. 
Atty.-Gen.  63;  (1868)  12  Op.  Atty.-Gen. 
416;  (1866)  11  Op.  Atty.-Gen.  433; 
(1855)  7  Op.  Atty.-Gen.  46.  See  also 
notes  under  Judicial  Offioebs,  R.  S. 
sec.  823,  vol.  4,  p.  649;  R.  S.  sec.  771,  vol. 
4,  p.  756;  and  notes  under  Public  Of- 
ficers, R.  S.  sees.  1764,  1765,  ante,  pp. 
932,  936. 


titles  of  public  property  under  this  sec- 
tion,  see   U.   S.   t?.  Johnson,    (1899)    173 
U.  S.  363,  19  S.  Ct.  427,  43  U.  S.  (L.  ed.) 
731;    U.   S.   P.  Ady,    (C.   C.   A.   8th   Cir. 

1896)  76  Fed.  369,  40  U.  S.  App.  312,  22 
C.  C.  A.  223;  Weed  t?.  U.  S.,  (D.  C.  Mont. 

1897)  82  Fed.  414;  Weed  t\  U.  8.,  (D.  C. 
Mont.  1894)  65  Fed.  399;  Ruhm  t?.  U.  S., 
(O.  C.  Tenn.  1895)  66  Fed.  631;  Perry  v, 
U.  8,,  (1893)  28  Ct.  O.  483;  Cole  v.  U.  S., 

Sec.  3734.  [Restrictions  on  oommencement  of  new  buildings  —  sites 
—  approval  of  sketch  plans  —  changes  —  restrictions  as  to  costs.]    And 

hereafter  no  money  shall  be  paid  nor  contracts  made  for  payment  for 
any  site  for  a  public  building  in  excess  of  the  amount  specifically  appropri- 
ated therefor;  and  no  money  shall  be  expended  upon  any  public  building 
until  after  sketch  plans  showing  the  tentative  design  and  arrangement  of 
such  building,  together  with  outline  description  and  detailed  estimates  of 
the  cost  thereof  shall  have  been  made  by  the  Supervising  Architect  of  the 
Treasury  Department  (except  when  otherwise  authorized  by  law)  and  said 
sketch  plans  and  estimates  shall  have  been  approved  by  the  Secretary  of 
the  Treasury  and  the  head  of  each  executive  department  who  wiH  have 
officials  located  in  such  building ;  but  such  approval  shall  not  prevent  sub- 
sequent changes  in  the  design,  arrangement,  materials,  or  methods  of  con- 
struction or  cost  which  may  be  found  necessary  or  advantageous:  Pro- 
videdy  That  no  such  changes  shall  be  made  involving  an  expense  in  excess 
of  the  limit  of  cost  fixed  or  extended  by  Congress,  and  all  appropriations 
made  for  the  construction  of  such  building  shall  be  expended  within  the 
limit  of  cost  so  fixed  or  extended.    [B.  S.] 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  26,  1910, 
ch.  388,  §  33,  36  Stat.  L.  699.    As  originally  enacted  it  was  as  follows: 

"  Sbc.  3734.  Before  any  new  buildings  for  the  use  of  the  United  States  are  com- 
menced, the  plans  and  full  estimates  therefor  shall  be  prepared  and  approved  by  the 
Secretary  of  the  Treasury,  the  Postmaster-General,  and  the  Secretary  of  the  Interior; 
and  the  cost  of  each  building  shall  not  exceed  the  amount  of  such  estimate.'' 

Act  of  July  15,  1870,  ch,  292,  16  Stat.  L.  296. 

As  amended,  this  section  superseded  the  somewhat  similar  provisions  ol  the  Act  of 
March  3,  1875,  ch.  130,  S  1,  18  Stat.  L.  395. 


[Seo.  1.]  [Alterations,  etc.,  on  Treasury  BuUding.]  •  •  •  That 
hereafter  no  alteration  shall  be  made,  or  work  done  upon  the  treasury 
building,  except  for  ordinary  repairs,  except  upon  authorization  of  and 
in  accordance  with  specific  appropriations  therefor.    [16  Stat.  L,  311.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  15,  1870,  ch.  293. 


An  act  to  authorize  the  Secretary  of  the  Treasury  to  suspend  work  upon 

the  public  buildings. 

[Aci  of  June  23, 1874,  ch.  476, 18  Stat.  L.  275.] 

[Sec.  1.]  [Balance  of  appropriations  for  public  buildings  to  be  covered 
into  the  Treasury.]  •  •  •  That  all  moneys  heretofore  appropri- 
ated for  the  construction  of  public  buildings  and  now  remaining  to  the 
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credit  of  the  same  on  the  books  of  the  Treasury  Department,  or  which  may 
hereafter  be  appropriated  for  such  buildings,  shall  remain  available  until 
the  completion  of  the  work  for  which  they  are,  or  may  be,  appropriated; 
and  upon  the  final  completion  of  each  or  any  of  said  buildings,  and  the  pay- 
ment of  all  outstanding  liabilities  therefor,  the  balance  or  balances  remain- 
ing shall  be  immediately  covered  iuto  the  Treasury.     [18  Stat.  L.  275,] 

The  part  of  this  section  omitted  here  authorized  the  Secretary  of  the  Treasury  to 
defer  operations  on  public  buildings  already  authorized  but  not  actually  commenced, 
or  to  proceed  with  the  same,  as  the  best  interest  of  the  public  service  might  require. 

Sec.  2.  [Selection  of  site  for  public  buildings  —  affidavits  as  to  inter- 
est.] That  in  the  selection  of  a  site  for  any  public  building  not  yet  com- 
menced, reference  shall  be  had  to  the  interest  and  convenience  of  the  public, 
as  well  as  to  the  best  interests  of  the  Government ;  and  the  Secretary  of  the 
Treasury  shall  have  power,  and  it  shall  be  his  duty,  to  set  aside  any  selec- 
tion which  in  his  opinion  has  not  been  made  solely  with  reference  thereto. 
No  expenditure  shall  be  made  upon  any  building,  a  site  for  which  has  been 
selected,  and  work  upon  which  has  not  been  commenced,  until  such  of  the 
persons  who  acted  as  commissioners  in  selecting  such  site  shall  make  and 
file  with  the  Secretary  of  the  Treasury  an  oath  or  affirmation  that  he  is  not 
at  the  time  of  making  the  affidavit,  and  was  not  at  the  date  of  making  the 
selection  of  such  site,  directly  or  indirectly  interested  in  the  property 
selected  for  the  same,  and  a  similar  affidavit  shall  be  made  and  filed  by  each 
and  every  person  hereafter  appointed  as  such  commissioner,  before  any  site 
shall  be  finally  adopted.  In  either  case  a  failure  on  the  part  of  any  com- 
missioner to  make  and  file  such  an  affidavit  shall  render  the  selection  void. 
[18  Stat.  L.  276.] 


[Authority  to  purchase  site,  etc.,  is  not  appropriation  thertf or.]  •  •  • 

That  no  act  passed  authorizing  the  Secretary  of  the  Treasury  to  purchase  a 
site  and  erect  a  public  building  thereon  shall  be  held  or  construed  to  appro- 
priate money  unless  the  act  in  express  language  makes  auch  appropriations. 
[22  Stat.  L.  305.] 

This  is  a  proviso  in  the  Sundry  Civil  Appropriation  Act  of  Aug.  7,  1882,  ch.  433, 
following  an  appropriation  for  the  purchase  of  a  site  and  the  erection  of  a  govern- 
ment building  at  Rochester,  New  York. 

This  Act  is  permanent  and  is  to  be  read  As  to  the  permanency  of  provisions  in 

as  an  interpretation  clause  into  all  later  Appropriation  Acts,  see  generally  the  pre- 

Acts  of  the  character  mentioned,  notwith-  liminary   article   in   this   work   on   Stat- 

standing   it   is   merely   a   proviso   in    an  utes  and  Statutoby  Constbuction,  voL 

annual  Appropriation  Act.     (1891)  20  Op.  1,  p.  14. 
Atty.-Gen.  64;    (1888)    19  Op.  Atty.-Gen. 
131. 


[Sec.  1.1   [Purchase  or  condemnation  of  sites  authorized.]    •    •    • 

And  the  Secretary  of  the  Treasury  is  authorized  to  acquire,  by  private  pur- 
chase or  by  condemnation,  the  necessary  lands  for  public  buildings  and 
li^ht-houses  to  be  constructed,  and  for  which  money  is  appropriated,  in- 
cluding all  public  building  sites  authorized  to  be  acquired  under  any  of  the 
acts  of  the  first  session  of  the  Forty-seventh  Congress;  and  there  may  be 


PUBHC  PROPERTY,  BUILDINGS,  AND  GROUNDS        1111 

expended  by  the  Secretary  of  the  Treasury,  from  the  several  amounts 
appropriated  for  the  construction  of  public  buildings,  the  expenses  incident 
to  the  procuring  of  sites  for  said  buildings,  respectively.   [22  Stat.  L.  605.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 
See  the  note  to  the  following  Act. 


An  act  to  aathorise  oondemnation  of  land  for  sites  of  public  buildings, 

and  for  other  purposes. 

[Act  of  Aug,  1, 1888,  ch.  728, 25  Stat  L.  357.] 

[Seo.  1.]  [Condemnation  for  building  sites  —  jurisdiction  of  proceed- 
ings.] That  in  every  case  in  which  the  Secretary  of  the  Treasury  or  any 
other  officer  of  the  Government  has  been,  or  hereafter  shall  be,  authorized 
to  procure  real  estate  for  the  erection  of  a  public  building  or  for  other 
public  uses  he  shall  be,  and  hereby  is,  authorized  to  acquire  the  same  for  the 
United  States  by  condemnation,  under  judicial  process,  whenever  in  his 
opinion  it  is  necessary  or  advantageous  to  the  (lovemment  to  do  so.  And 
the  United  States  circuit  or  district  courts  of  the  district  wherein  such  real 
estate  is  located,  shall  have  jurisdiction  of  proceedings  for  such  condemna- 
tion, and  it  shall  be  the  duty  of  the  Attorney-General  of  the  United  States, 
upon  every  application  of  the  Secretary  of  the  Treasury,  under  this  act,  or 
such  other  officer,  to  cause  proceedings  to  be  commenced  for  condemnation, 
within  thirty  days  from  the  receipt  of  the  application  at  the  Department  of 
Justice.    [25  Stat.  L.  357.] 

"In  addition  to  this  Act  the  following  others  appear  to  he  in  force  authorizing  or 
regulating  the  taking  of  private  property  for  public  use: 

"R.  S.  sees.  4870-4872  [see  Cemeteries,  vol.  2,  pp.  19,  20],  authorizing  the  secretary 
of  war  to  purchase  land  for  national  cemeteries,  or  obtain  the  same  by  appraisement 
and  payment,  after  application  to  the  proper  circuit  or  district  court. 

"  1875,  March  3,  ch.  130  [see  Coast  Guard,  vol.  2,  p.  269],  authorizing  the  secretary 
of  the  treasury  to  acquire,  by  donation  or  purchase,  the  right  to  occupy  sites  for  life- 
savtng  stations,  etc. 

"  1883,  March  3,  ch.  143  [given  in  the  preceding  paragraph  of  the  text],  authorizing 
the  secretary  of  the  treasury  to  acquire  land  for  public  buildings  and  lighthouses  by 
private  purchase  or  condemnation,  and  to  defray  the  expenses  incident  to  the  pro- 
curing of  sites  from  the  appropriations  for  the  construction  of  the  buildings.  (See 
18  Op.  Atty.-Gen.  174,  484.) 

"  1888,  April  24,  ch.  194  [see  Rivebs,  Harbors  akd  Canals],  authorizing  the  secre- 
tary of  war  to  cause  proceedings  to  be  instituted  for  the  condemnation  of  any  land, 
right  of  way,  or  material  required  for  the  improvement  of  rivers  and  harbors,  or  in 
his  discretion  to  purchase  the  same  or  accept  donations  of  lands  or  materials. 

"  1889,  March  2,  ch.  370  [25  Stat.  L.  802],  prohibiting  the  commissioners  of  the 
District  of  Columbia  from  employing  agents  in  making  purchases  of  school  sites,  etc., 
in  certain  cases. 

"  1890,  Aug.  6,  ch.  724  [26  Stat.  L.  293],  extending  to  the  commissioners  of  the 
District  of  Columbia  the  powers  conferred  on  the  officers  of  the  United  States  by  the 
Act  in  the  text,  and  regulating  the  preparation  of  plans,  etc.,  for  the  buildings. 

•*  1890,  Aug.  18,  ch.  797  {infra,  p.  1116],  authorizmg  the  secretary  of  war  to  cause 
proceedings  to  be  instituted  for  the  condemnation  of  any  land  or  right  pertaining 
thereto,  for  fortifications  and  coast  defenses,  or  to  purchase  the  same  or  accept 
donations  of  such  lands  or  rights."     (See  45  Fed.  Rep.  546.) 

"  1890,  Aug.  30,  ch.  837,  sees.  2,  3  [infra,  p.  1117],  which,  after  providing  for  the 
acquisition  of  land  by  purchase  or  condemnation  fpr  the  purposes  of  the  government 
printing  office,  directs  that  hereafter  the  same  provisions  shall  apply  to  all  cases  of 
tlie  taking  of  property  in  the  District  of  Columbia  for  public  use. 

''  Previous  to  the  passage  of  the  last-named  Act  the  proceedings  ;n  the  district  in 
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taking  private  proptrty  for  public  use  had  not  been  uniform.  In  increasing  the 
ivater  supply,  for  instance,  three  appraisers  were  to  be  appointed,  but  the  owner, 
if  dissatisfied  with  their  valuation,  might  apply  to  the  Court  of  Claims  (22  Stat.  L. 
168,  169)  ;  while  on  the  other  hand  the  proceedings  in  the  acquisition  of  land  for  the 
library  of  Congress  were  to  be  conducted  (24  Stat.  L.  12,  13),  *  in  the  manner  pro- 
vided with  reference  to  the  taking  of  land  for  highways  in  the  District  of  Columbia,' 
the  provisions  as  to  which  are  contained  in  R.  S.  of  D.  C,  sees.  252-265."  Compiler^ 
note,  1  Sitpp.  R.  8.  601. 

By  Judicial  Code,  ch.  13,  the  Circuit  Courts  mentioned  in  the  text  were  abolished 
and  their  powers  and  duties  conferred  on  the  District  Courts.  See  Jvdiclary,  vol.  5, 
p.  1082. 


Source  of  aiithority. —  The  right  of  emi- 
nent domain  does  not  rest  on  a  statute  or 
on  a  constitutional  enactment.  It  is  an 
attribute  of  sovereignty  possessed  by  tlie 
general  government  as  sovereign  to  enable 
it  to  perform  its  proper  functions.  It  is 
an  authority  essential  to  its  independent 
existence  and  perpetuity.  Mississippi, 
etc.,  Boom  Co.  v.  Patterson,  (1870)  98  U. 
S.  403,  25  U.  S.  (L.  ed.)  206;  Kohl  t\  U. 
S.,  (1876)  91  U.  S.  367,  23  U.  S.  (L.  ed.) 
449;  U.  S.  i\  Jones,  (1883)  109  U.  S.  513, 
3  S.  Ct.  346,  27  U.  S.  (L.  ed.)   1016. 

Constitutionality. —  It  is  wholly  compe- 
tent for  Congress  to  give  to  the  Secretary 
of  the  Treasury  the  necessary  authority 
to  appropriate  for  governmental  uses  the 
land  of  an  individual,  he  being  unwilling 
to  part  with  his  land.  '  U.  S.  t\  Rauers, 
(S.  D.  Ga.  1895)  70  Fed.  748. 

This  Act  is  a  constitutional  exercise  of 
the  power  of  Congfress.  Chappell  r.  U.  S., 
(1896)  160  U.  S.  499;  16  S.  Ct.  397,  40 
U.  S.  (L.  ed.)  510. 

General  construction. —  In  this  Act  Con- 
gress has  empowered  certain  public  of- 
ficials who  may  thereto  be  specially  au- 
thorized to  put  in  operation  the  right  of 
eminent  domain.  It  requires  this  right  to 
bo  exercised  by  judicial  proceedings  in  the 
District  or  Circuit  Courts  of  the  United 
States.  These  courts  in  directing  and  con- 
ducting these  proceedings,  mindful  of 
their  constitutional  obligations,  must  see 
to  it  that  the  process  of  condemnation  be 
not  awarded  unless  full  compensation  is 
provided.  In  re  Rugheimer,  (E.  D.  S.  C. 
1888)   36  Fed.  369. 

Strict  construction  of  statute. — A  fun- 
damental principle  of  law  controlling  all 
matters  of  this  character  is  that  every 
statute  which  undertakes  to  appropriate 
in  any  manner  the  property  of  private 
persons  for  public  use  must  be  strictly 
construed.  One  of  the  greatest  aims  of 
government  is  to  secure  to  each  citizen 
the  enjoyment  of  his  estate.  On  the  other 
hand,  in  cases  of  public  necessity,  the 
right  of  the  individual  must  yield  to  tlie 
right  and  demand  of  the  public;  but  since 
that  demand  is  in  derogation  of  private 
right  it  must  be  closely  scrutinized  and 
the  expression  of  legislative  purpose  in 
which  it  is  conveyed  must  be  strictly  con- 
strued. U.  S.  i\  Rauers,  (S.  D.  6a.  1895) 
70  Fed.  748. 


Construed  with  Constitution. —  The  Act 
of  1888  must  be  read  in  pari  materia  with 
the  Constitution.  The  term  "  condemna- 
tion "  used  in  that  Act  must  be  construed 
to  mean  condemnation  with  just  compen- 
sation. The  machinery  of  the  courts  is 
employed  to  ascertain  and  secure  such 
compensation.  In  re  Rugheimer,  (E.  D. 
S.  C.  1888)   36  Fed.  369. 

Construed  with  other  Acts. —  This  Act 
and  the  Act  of  Aug.  18,  1890,  ch.  797, 
(Condemnation  of  sites  for  fortifications 
and  coast  defenses)  infra,  p.  1116,  are  in 
pari  materia.  ITiis  Act  gives  jurisdiction 
to  the  courts  of  the  United  States  only 
and  prescribes  that  the  form  of  the  pro- 
ceedings shall,  as  near  as  may  be,  con- 
form to  the  practice,  pleading,  form,  and 
mode  of  procedure  in  like  causes  in  the 
state  courts.  The  second  Act  authorizes 
proceedings  in  any  court  of  competent 
jurisdiction  to  be  presented  in  accordance 
with  the  laws  relating  to  the  condemna- 
tion of  property  of  the  states  wherein  the 
proceedings  may  be  instituted.  The  gov- 
ernment may  proceed  imder  either  Act 
in  its  own  discretion.  When  proceedings 
are  taken  under  either  of  these  Act«,  sn  ict 
compliance  must  be  had  with  all  the  pro- 
visions of  law  made  for  the  protection  of 
the  landowner,  or  the  proceedings  are  in- 
effectual; and  these  proceedings  must 
show  afllrmatively  that  the  requirements 
of  the  law  have  been  fulfilled.  Chappell 
V.  U.  S.,  (C.  C.  A.  4th  Cir.  1897)  81  Fed. 
764,  42  U.  S.  App.  639,  26  C.  C.  A.  600. 

Public  use  only. — Article  6  of  the  amend- 
ments to  the  Constitution  of  the  United 
States  proliibits  the  taking  of  private 
property  for  public  use  without  just  com- 
pensation. If  the  use  for  whicli  it  is 
proposed  to  take  such  property  is  not  a 
public  use,  or  if  the  owner  of  the  property 
IS  not  to  be  paid  an  equivalent,  to  be  law- 
fully ascertained,  for  its  loss,  then  no 
proceedings  for  condemnation  can  or 
should  be  allowed.  In  re  Manderson,  {C. 
C.  A.  3d  Oir.  1892)  51  Fed.  501,  3  U.  S. 
App.  199,  2  C.  C.  A.  490. 

Authorization  of  officer  neceesary.— 
This  Act  proviaing  for  proceedings  for  the 
condemnation  of  land  for  public  use  by 
the  United  States  confers  no  general  au- 
thority to  acquire  land,  but  only  authority 
to  institute  proceedings  for  condemnati(m 
where   its   acquirement  is  otherwise  all- 
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thorized.    U.  S.  t*.  Certain  Lands,  etc.,  (C. 

C.  R.  I.  1906)  145  Fed.  654.  The  author- 
ity to  condemn  ia  made  dependent  upon 
the  existence  of  authority  to  procure,  and 
before  the  power  of  eminent  domain  can 
be  exercised  by  any  officer  of  the  govern- 
ment its  delegation  to  him  must  plainly 
appear,  and  may  not  be  deduced  from 
tunbiguous  language  by  doubtful  inference. 
U.  S.  V,  Certain  Tract  of  Land,  etc.,  (E. 

D.  Pa.  1894)  70  Fed.  940.  See  also  U.  S.i7. 
Raners,  (S.  D.  Ga.  1896)  70  Fed.  748;  U. 
S.  r.  Certain  Tract  of  Land,  etc.,  (£.  D. 
Pa.  1895)  67  Fed.  869;  Jn  re  Manderson, 
(C.  C.  A.  3d  Cir.  1892)  51  Fed.  501,  3  U. 
S.  App.  199,  2  C.  C.  A.  490,  (D.  C.  N.  J. 
1892)   48  Fed.  896. 

The  Secretary  of  the  Treasury  is  not  by 
the  terms  of  the  statute  authorized  to 
procure  real  estate,  and  he  must  be  ex- 
pressly so  authorized  before  he  is  author- 
ized to  proceed  by  condemnation  in  his 
discretion.  U.  S.  P.  Rauers,  (S.  D.  Ga. 
1896)  70  Fed.  748. 

Judicial  control  of  Secretary's  discre- 
tion.—  This  Act  nves  to  the  Secretary  of 
the  Treasury  the  right  to  determine 
whether  the  acquisition  of  land  by  con- 
demnation by  a  judicial  process  be  neces- 
sary or  advantageous.  Whatever  may  be 
his  motive  with  that  the  court  can  have 
no  concern.  Nor  can  it  control  his  dis- 
cretion. In  re  Hugheimer,  (£.  D.  S.  C. 
1888)   36  Fed.  369. 

Purchase  of  land  not  authorized. —  This 
Act  confers  no  power  on  any  one  to  nego- 
tiate for  the  purchase  of  land.  It  only 
provides  that  where  an  officer  is  author- 
ized otherwise  to  purchase,  he  may  pur- 
chase by  condemnation.  The  duty  of  the 
Attorney-General  under  the  Act  is  con-fined 
to  instituting  and  supervising  the  judicial 

Sroceediug  for  condemnation.     (1890)    19 
p.  Atiy.-Gen.  673. 

Nature  of  proceeding. — A  proceeding  by 
the  United  States  for  the  condemnation 
of  land  for  public  use,  and  for  the  assess- 
ment and  payment  of  damages  therefor, 
is  not  a  proceeding  to  collect  an  account 
or  claim  against  the  United  States,  but 
an  adversary  proceeding  instituted  by  the 
United  States  against  landowners  for  the 
taking  thereof.  U.  S.  v.  Sargent,  (C.  0. 
A.  8th  Cir.  1908)   162  Fed.  81,  89  C.  C.  A. 

81. 

Proceedings  in  whose  name. —  Proceed- 
ings for  the  condemnation  of  an  interest 
in  land  for  the  use  and  benefit  of  the 
United  States  having  been  commenced  in 
the  name  of  the  Secretary  of  the  Treasury, 
it  is  rightly  ordered  to  be  amended  so  as 
to  make  the  United  States  the  formal  as 
they  were  the  real  petitioner.  Chappell  v. 
U.  S.,  (1896)  160  U.  S.  499,  16  S.  Ct. 
397,  40  U.  S.   (L.  ed.)   510. 

Discretion  of  Attorney-General. —  The 
Act  of  Congress  does  not  authorize  the 
Secretary  of  the  Treasury,  nor  any  other 


officer  of  the  government  desiring  such 
proceedings  to  oe  instituted,  to  instruct 
the  Attorney-General  in  what  court  or 
in  what  mode  to  conduct  the  proceedings. 
These  are  left  wholly  to  his  discretion. 
No  action  on  the  part  of  the  Secretary  of 
War  after  having  made  the  application 
provided  by  law,  and  no  limitation  of 
authority  to  another,  no  instruction  of 
another,  can  affect  the  discretion  of  the 
Attorney-General  in  carrying  out  the  pur- 
poses of  the  application  and  in  condemning 
the  land.  Chappell  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1897)  81  Fed.  764,  42  U.  S.  App.  539, 
26  C.  C.  A.  600. 

Personal  attention  of  Attorney-General. 
— It  was,  of  course,  not  contemplated  by 
Congress  that  the  Attorney-General  should 
be  away  from  the  national  capital  in 
order  to  give  his  personal  attention  to 
the  conduct  of  such  proceedings.  U.  S. 
V.  Johnson,  (1899)  173  U.  S.  363,  19 
S.  Gt.  427,  43  U.  S.   (L.  ed.)  731. 

Necessary  requisites  for  jurisdiction. — 
Under  this  Act,  in  order  to  put  the  ma- 
chinery of  the  District  Court  of  the 
United  States  in  motion,  it  must  appear 
that  application  for  the  commencement 
of  the  proceedings  is  made  by  the  Secre- 
tary of  the  Treasury  or  some  other  officer 
of  the  United  States;  that  such  officer 
has  been  authorized  to  procure  real  es- 
tate for  some  public  use ;  and  that  *in  his 
opinion  it  is  necessary  or  advantageous 
to  the  government  to  acquire  such  real 
estate  for  the  United  States,  by  condem- 
nation under  judicial  process.  In  re  Rug- 
heimer,   (E.  D.  S.  C.  1888)    36  Fed.  369. 

Jurisdiction  in  courts,  not  judges. —  Un- 
der this  Act  the  federal  District  Courts, 
not  the  judges,  have  jurisdiction.  In  re 
Rugheimer,  (E.  D.  S.  C.  1888)  36  Fed 
369. 

Jurisdiction  of  state  and  federal  courts. 
—  By  virtue  of  this  Act  the  national  court 
acquired  exclusive  jurisdiction  of  a  lim- 
ited and  statutory  nature,  in  which  the 
issues  are  confined  to  those  matters  which 
are  material  to  and  directly  connected 
with  the  judgment  sought  to  be  rendered 
therein,  and  a  state  court  has  no  juris- 
diction over  such  condemnation  proceed- 
ings—  certainly  not  as  to  the  right  of 
condemnation  of  the  land  involvS  and 
the  awarding  of  proper  damages  there- 
for; but  it  does  not  necessarily  follow 
by  the  commencement  of  such  proceedings 
in  the  national  court  that  the  title  to 
the  land  if  in  dispute  must  be  tried 
therein,  and  cannot  be  tried,  heard,  and 
determined  in  any  other  court.  This  is 
a  matter  over  which  the  state  courts  have 
jurisdiction,  especially  where  the  parties 
adversely  claiming  title  to  the  land  are 
all  residents  of  the  ntate  wherein  it  is 
located;  and  the  validity  of  the  judgment 
or  decree  in  a  state  court  with  regard 
to  the  title  to  such  land  cannot  be  ques- 
tioned in  a  proceeding  in  a  national  court 
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under  this  section.  U.  S.  t?.  Eisenbeis, 
(C.  a  A.  9th  Cir.  1901)  112  Fed.  190,  60 
C.  C.  A.  179. 

Petition  and  submission  of  question. — 
The  representation  must  be  made  upon 
the  petition  of  a  duly  authorized  person 
to  a  court  of  record,  and  then  follow  no- 
tice of  such  petition  to  the  landowner,  a 
summary  hearing  by  the  court,  the  sub- 
mission of  the  question,  sooner  or  later, 
always  to  a  jury.  When  that  question 
is  to  be  submitted  it  must  be  submitted 
in  the  name  of  the  United  States.  In  re 
Rugheimer,  (E.  D.  S.  C.  1888)  36  Fed. 
369. 

Compensation,  when  necessary. —  The 
property  of  a  citizen  cannot  be  taken 
for  a  public  use  without  just  compensa- 
tion. To  protect  him,  to  secure  him  in 
his  right,  tne  condemnation  by  the  action 
of  this  court  must  be  accompanied  by  the 
provision  for  his  compensation.  As  the 
judgment  binds  him  in  the  taking  of  his 


land,  so  it  must  bind  the  United  States 
to  pay  him  for  it.  But  this  onlj  be- 
comes necessary  and  proper  after  the  offi- 
cer of  the  United  Stat^  asking  for  the 
exercise  of  the  sovereign  right  of  emi- 
nent domain  has  satisfied  the  court  that 
he  is  authorized  to  make  his  application. 
In  re  Rugheimer,  (£.  D.  S.  C.  1888)  36 
Fed.  369. 

These  laws  were  enacted  subject  to  the 
constitutional  restriction  that  private 
property,  should  not  be  taken  for  public 
use  without  compensation.  Ckmgresd  in- 
tended that  compensation  should  follow 
the  condemnation  proceedings  in  every 
case,  and  the  omission  to  make  an  appro- 
priation in  advance  to  pay  the  damages 
a.sse8sed  for  taking  the  property  consti- 
tutes no  bar  to  such  proceedings,  for  the 
faith  of  the  government  is  always  a  guar- 
anty for  that  payment.  In  re  Manderson, 
(C.  C.  A.  3d  Cir.  1892)  51  Fed.  601,  3 
U.  S.  App.  199,  2  C.  C.  A.  490. 


Sec.  2.  [Practice  and  procedure.]  The  practice,  pleadings,  forms  and 
modes  of  proceedings  in  causes  arising  under  the  provisions  of  this  act  shall 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  forms  and  proceed- 
ings existing  at  the  time  in  like  causes  in  the  courts  of  record  of  the  State 
within  which  such  circuit  or  district  courts  are  held,  any  rule  of  the  court 
to  the  contrary  notwithstanding.    [25  Stat.  L.  357.] 

By  Judicial  Code,  ch.  13,  the  Circuit  Courts  mentioned  in  the  text  were  abolished, 
and  their  powers  and  duties  conferred  on  the  District  Courts.  See  Judiciary,  vol.  5, 
p.  1082. 


Purpose  of  section. —  It  was  undoubt- 
edly the  purpose  of  the  Act  of  Aug.  1, 
1888,  to  extend  to  condemnation  suits 
brought  by  the  government  the  provisions 
of  the  Act  of  June  1,  1872  (now  R.  S.  sec. 
914,  title  Jtjdiciabt,  vol.  6,  p.  21),  which 
prescribes,  in  effect,  that  in  civil  actions 
at  law  the  District  Courts  of  the  United 
States  are  to  conform  their  practice  and 
procedure  as  near  as  may  be  to  that  of 
the  state  courts  in  like  causes  in  the 
state  wherein  such  District  Courts  are 
held.  If  any  suits  had  been  governed 
by  these  provisions  the  Act  of  Aug.  1, 
1888,  was  wholly  unnecessary  legislation. 
The  Act  explicitly  extends  the  provisicms 
of  the  former  Act  to  government  condem- 
nation suits  and  includes  them  in  the 
cat^ory  of  causes  in  which  the  District 
Courts  of  the  United  States  are  to  con- 
form their  practice  as  near  as  may  be  to 
that  prescribed  for  the  state  courts  by 
the  laws  of  the  state  in  which  the  suit 
is  brought.  Carlisle  r.  Cooper,  (C.  C.  A. 
2d  Cir.  1894)  64  Fed.  472,  20  U.  S.  App. 
240,  12  C.  C.  A.  236. 

Constniction. — "  In  like  causes,"  that  is 
to  say  in  analogous  causes.  In  re  Rug- 
heimer, (E.  D.  S.  C.  1888)  36  Fed.  369. 

''  As  near  as  may  be, '  that  is  to  say 
as   near  as  may  be  practicable,  not   as 


near  as  may  be  possible,  with  discretion 
in  the  judge  of  construing  and  deciding 
how  far  to  go.  Chappell  r.  U.  S.,  (C.  C.  A. 
4th  Cir.  1897)  81  Fed.  764,  42  U.  S.  App. 
539,  26  C.  C.  A.  600;  In  re  Rugheimer, 
(E.  D.  S,  C.  1888)  36  Fed.  369.  ciHng 
Indianapolis,  etc.,  R.  Co.  r.  Horst,  (1876) 
93  U.  S.  301,  23  U.  S.  (L,  ed.)  898; 
Phelps  V,  Oaks,  (1886)  117  U.  S.  239,  6 
S.  Cl.  714,  29  U.  S.  (L.  ed.)   888. 

Nature  of  proceeding. — ^A  proceeding  to 
condemn  land  for  public  use  is  a  suit  at 
common  law.  Kohl  f.  U.  S.,  (1875)  91 
U.  S.  367,  23  U.  S.  (L.  ed.)  449. 

Nature  of  conformity  to  state  laws 
necessary. —  The  language  is  intended  to 
devolve  upon  the  federal  courts  the  power 
to  reject  any  subordinate  provisions  in 
state  statutes  regulating  practice,  which 
in  their  judgment  would  unwisely  encum- 
ber the  administration  of  the  law,  or 
tend  to  defeat  the  ends  of  justice  in  the 
federal  tribunal.  Subject  to  this  reserva- 
tion of .  discretionary  power,  the  federal 
courts,  in  condemnation  suits,  are  to  con- 
form, by  adopting  the  practice  and  pro- 
cedure which  the  state  courts  would  fol- 
low in  a  similar  suit.  This  they  cannot 
do  without  certainty  unless  the  rule  of 
conformity  is  found  in  the  practice  and 
procedure  in  similar  causes  generally,  and 
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not  in  that  which  may  obtain  abnormally, 
or  in  similar  causes  exceptionally.  In  re 
Secretary  of  Treasury,  (S.  D.  N.  Y. 
1891)   45  Fed.  396. 

The  direction  in  the  Act  of  Cktngress 
that  the  practice,  pleadings,  forms,  and 
modes  of  proceeding  in  cases  arising 
under  it  ''snail  conform  as  near  as  may 
be  to  the  practice,  pleadings,  forms,  and 
proceedings  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the 
state,"  must  "give  way  whenever  to 
adopt  the  state  practice  would  be  incon- 
sistent with  the  terms,  defeat  the  purpose, 
or  impair  the  effect  of  any  legislation  of 
Congress."  Ghappell  v,  U.  S.,  (1896)  160 
U.  S.  499,  16  S.  Ct.  397,  40  U.  S.  (L.  ed.) 
510.  See  also  Luxton  f>.  North  River 
Bridge  Co.,  (1893)  147  U.  S.  837,  13 
S.  Ct.  356,  37  U.  S.   (L.  ed.)    194. 

If  0  state  rule  of  damages  applicable. — 
Where  lands  within  a  state  are  sought 
to  be  condemned  under  the  provisions  of 
this  Act  for  a  specific  purpose,  and  the 
laws  of  the  state  provide  no  rule  of  dam- 
ages applicable  to  a  condemnation  for  such 
purpose,  the  determination  of  what  is  just 
compensation  must  be  made  under  the 
principles  of  the  common  law.  High 
Bridge  Lumber  Co.  v.  U.  S.,  (C.  C;  A.  6th 
Cir.  1895)  69  Fed,  320,  37  U.  S.  App. 
234,  16  C.  C.  A.  460. 

Necessary  allegations. —  It  is  a  well- 
settled  principle  that  when  the  exercise 
of  a  special  authority,  delegated  by  stat- 
ute to  a  particular  person  or  to  a  special 
tribunal,  is  depenoent  upon  conditions 
precedent,  all  preliminaries  which  show 
fulfillment  of  such  conditions,  and  which 
confer  upon  such  person  or  tribunal  power 
to  act,  must  clearly  appear  upon  the  face 
of  the  proceedings.  The  proper  practice  is 
to  state  affirmatively  and  with  certainty 
all  facts  upon  which,  in  such  case,  juris- 
diction depends.  Intendment  and  pre- 
sumption should  not  be  resorted  to  for 
justification  of  any  judicial  proceedings 
in  derogation  of  private  rights.  In  re 
Montgomery,  (D.  C.  N.  J.  1892)  48  Fed. 
896. 

It  was  held  by  the  court  in  U.  S.  v. 
Raners.  (S.  D.  Ga.  1895)  70  Fed.  748, 
following  In  re  Montgomery,  (D.  C. 
N.  J.  1892)  48  Fed.  896,  affirmed  (C.  C. 
A.  3d  Cir.  1892)  51  Fed.  501,  3  U.  S. 
App.  199,  2  C.  C.  A.  490,  that  "  the  peti- 
tion for  condemnation  must  affirmatively 
show  that  the  officer  is  authorized  by  Con- 
gress to  acquire  lands  and  that  m  his 
opinion  it  is  necessary  or  advantageous 
to  proceed  by  judicial  process,  and  these 
facts  cannot  be  inferred." 

Trial  by  jury. —  Congress  has  not  itself 
provided  any  peculiar  mode  of  trial  in 
proceedings  for  the  condemnation  of  lands 
for  public  uses.  The  direction  in  this 
Act  that  such  proceedings  shall  conform, 
**  as  near  aa  may  be "  to  those  "  in  the 
oonrta  of  record  of  the  state,"  is  not  to  be 


construed  as  creating  an  exception  to  the 
general  rule  of  trial  by  an  ordinary  jury 
in  a  court  of  record,  and  as  requiring, 
by  way  either  of  preliminary  or  of  substi- 
tute, a  trial  by  a  different  jury,  not  in 
the  court  of  record,  nor  in  the  presence 
of  any  judge.  Such  a  construction  would 
unnecessarily  and  unwisely  encumber  the 
administration  of  justice  in  the  courts  of 
the  United  States.  Chappell  t?.  U.  S., 
(1896)  160  U.  &  499,  16  S.  Ct.  397,  40  U. 
S.  (L.  ed.)  510.  See  also  U.  S.  v.  Hono- 
lulu Plantation  Co.,  (CCA.  9th  Cir. 
1903)  122  Fed.  681,  58  C.  C  A.  279; 
Postal  TeL  Cable  Co.  t?.  Southern  R.  Co., 
(W.  D.  N.  C.  1903)    122  Fed.  156. 

Costs  and  damages. —  In  the  absence  of 
legislation  by  Congress  authorizing  costs 
against  the  government  they  cannot  be 
imposed  in  any  suit  to  which  it  is  a 
party,  and  this  Act  was  not  intended  as 
a  consent  by  Congress  to  waive  the  im- 
munity of  the  government  from  judgments 
for  damages  or  costs;  nor  does  R.  6.  sec. 
914  permit  them.  Carlisle  v.  Cooper, 
(0.  C  A.  2d  dr.  1894)  64  Fed.  472,  26 
U.  8.  App.  240,  12  0.  0.  A.  235. 

Interest. —  This  Act  authorizes  con- 
demnation of  land  for  public  use  by  the 
United  States,  and  declares  that  the  prac- 
tice, pleadings,  forms,  and  modes  of  pro- 
ceeding shall  conform  to  the  practice, 
pleadings,  forms,  and  proceedings  exist- 
ing in  courts  of  record  in  like  cases  in  the 
state.  Rev.  Laws  Minn.  1905,  §  2534,  de- 
clares that  on  payment  of  damages,  with 
costs  and  interest,  if  any,  in  condemna- 
tion proceedings,  the  petitioner  may  take 
possession,  etc.,  and  section  2535  declares 
that  aU  such  damages,  whether  assessed 
by  commissioners  or  on  appeal,  shall  bear 
interest  from  the  time  of  filing  the  com- 
missioners' report.  It  was  held  that  an 
order  in  proceedings  in  the  United  States 
District  Court  for  the  District  of  Minne- 
sota, confirming  a  report  of  commissioners 
in  condemnation  proceedings  by  the 
United  States,  properly  awarded  interest 
on  the  damages  assessed  for  the  land  taken 
from  the  date  of  the  commissioners'  re- 
port. U.  S.  V,  Sargent,  (C.  C  A.  8th 
Cir.  1908)   i62  Fed.  81,  89  C  C.  A.  81. 

By  other  Acts. —  Irrespective  of  the 
terms  of  the  Federal  Condemnation  Act, 
conformity  of  procedure  is  required,  as 
in  all  suits  at  common  law,  by  R.  S.  sec. 
914  (title  JuDiciABY,  vol.  6,  p.  21).  In  re 
Secretary  of  Treasury,  (S.  D.  N.  Y.  1891) 
45  Fed.  396. 

Provisions  of  Maryland  law. —  The  pro- 
vision of  a  statute  that  a  petition  in  the 
County  Court  shall  be  verified  by  affidavit 
of  the  agent  of  the  United  States  is  in- 
applicable to  a  petition  presented  to  a 
court  of  the  United  States  by  the  officer 
designated  in  the  Act  of  Congress.  Chap- 
pell v.  U.  S.,  (1806)  160  U.  S.  499,  16 
S.  Ct.  397,  40  U.  S.   (L.  ed.)   510. 

The  provision  requiring  a  sheriff's  jury 
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to  reduce  to  writing  and  to  return  to  the  itself.     Chappell  r.  U.  S.,   (1896)  180  U. 

clerk  of  the   court   the   testimony  tiiken  S.  499,  16  S.  Ot  397«  40  U.  8.  (L.  ed.) 

before  them  has  no  application  to  a  trial  610. 
had  and  evidence  taken  before  the  court 


• 

[Sec.  1.]  [Approval  of  plans,  before  site  selected,  and  In  excess  of 
appropriation  forbidden.]  •  •  •  That  hereafter  no  plan  shall  be 
approved  by  the  Secretary  of  the  Treasury  for  any  public  building  author- 
ized by  Congress  to  be  erected,  until  after  the  site  therefor  shall  have  been 
finally  selected ;  and  he  shall  not  authorize  or  approve  of  any  plan  for  any 
such  building  which  shall  involve  a  greater  expenditure  in  the  completion 
of  such  building,  including  heating  apparatus,  elevators,  and  approaches 
thereto,  than  the  amount  that  shall  remain  of  the  sum  specified  in  the  law 
authorizing  the  erection  of  such  building  excluding  cost  of  site.  [25  Siai. 
L.  941,] 

This  and  the  two  paragraphs  of  the  text  following  are  from  the  Sundry  dvil 
Appropriation  Act  of  March  2,  18S9,  ch.  411. 

See  the  notes  to  the  preceding  paragraph  of  the  text. 

Provisions  for  the  payment  of  the  expenses  of  plans,  etc.,  are  contained  in  the  Act 
of  March  3,  1903,  ch.  1007,  |  1,  infra,  p.  1120. 

[Sites  for  buildings  —  commissions  on  purchase  forbidden — mode  of 
payment.]  That  hereafter  commissions  shall  not  be  paid  for  disburse- 
ments on  account  of  sites  for  public  buildings ;  nor  on  account  of  construc- 
tion of  public  buildings  except  for  moneys  actually  handled  and  paid  out 
by  disbursing  agents ;  and  payments  for  sites  for  public  buildings  under  the 
control  of  the  Treasury  Department  shall  be  made  by  the  Treasury  Depart- 
ment, at  Washington,  District  of  Columbia,  by  drafts  or  checks  payable  to 
the  grantoris  of  such  sites  or  their  legal  representatives.    [25  8tai.  L.  941,] 

See  the  note  to  the  preceding  paragraph  of  the  text. 

[Legal  services  —  abstracts  of  title.]  That  hereafter  all  legal  services 
connected  with  the  procurement  of  titles  to  site  for  public  buildings,  other 
than  for  life  saving  stations  at  pier-head  lights,  shall  be  rendered  by  United 
States  district  attorneys:  Provided  further,  That  hereafter,  in  the  pro- 
curement of  sites  for  such  public  buildings,  it  shall  be  the  duty  of  the 
Attorney-General  to  require  of  the  grantors  in  each  case  to  furnish,  free 
of  all  expenses  to  the  Government,  all  requisite  abstracts,  official  certifica- 
tions, and  evidences  of  title  that  the  Attorney-Greneral  may  deem  necessaiy. 
•     •     •     [25  Stat,  L.  941.] 

See  the  note  to  the  second  Receding  paragraph  of  the  text* 


[Condemnation  of  sites  for  fortifications  and  coast  defenses.]    •  •   • 

Hereafter  the  Secretary  of  War  may  cause  proceedings  to  be  instituted,  in 
the  name  of  the  United  States,  in  any  court  having  jurisdiction  of  such 
proceedings,  for  the  acquirement,  by  condemnation,  of  any  land,  or  right 
pertaining  thereto,  needed  for  the  site,  location,  construction  or  prosecution 
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of  works  for  fortifications  and  coast  defenses,  such  proceedings  to  be  prose- 
cuted in  accordance  with  the  laws  relating  to  suits  for  the  condemnation  of 
property  of  the  States  wherein  the  proceedings  may  be  instituted:  Pro- 
vided, That  when  the  owner  of  such  lands  or  rights  pertaining  thereto  shall 
6x  a  price  for  the  same  which,  in  the  opinion  of  the  Secretary  of  War  shall 
be  reasonable,  he  may  purchase  the  tome  at  such  price  without  further 
delay :  Provided,  further,  That  the  Secretary  of  War  is  hereby  authorized 
to  accept  on  behalf  of  the  United  States  donations  of  lands  or  rights  per- 
taining thereto  required  for  the  above-mentioned  purposes :  Arid  provided 
further,  That  nothing  herein  contained  shall  be  construed  to  authorize  an 
expenditure,  or  to  involve  the  government  in  any  contract  or  contracts  for 
the  future  payment  of  money,  in  excess  of  the  sums  appropriated  therefor. 
[26  Stat.  L.  316.] 

This  is  from  the  Act  of  Awg.  18,  1800,  ch.  797,  *'An  act  making  appropriations  for 
fortifications  and  other  works  of  defense,  for  the  armament  thereof,  for  the  procure- 
ment of  heavy  ordnance  for  trial  and  service,  and  for  other  purposes." 

Further  provisions  as  to  sites  for  fortifications  were  made  by  the  Act  of  April  28, 
1904,  ch.  1762,  i  1,  infra,  p.  1120. 

The  erection  of  forts  and  fortifications  in  cases  of  emergency  was  authorized  by  the 
Res.  of  April  11,  1898,  No.  21,  infra,  p.  1119. 

•  *  ' 

What   authority   granted. — ^Any   officer  Conformity. —  By  virtue  of  this  statute 

of  the  government  who  is  authorized  to  the  federal  courts  are  recjuired  to  follow 

procure  real  estate  for  a  public  purpose  the  local  practice,  pleadings,   forms   and 

IS  authorized  to  acquire  the  same  for  the  proceedings.    They  are  not  required  to  ob- 

United  States  by  condemnation  under  iu-  serve  any  provision  concerning  any  mat- 

dicial  process.    This  authority  is  specially  ter  of  substance  prescribed  in  the  local 

vested  in  the  Secretary  of  War  by  this  procedure.    Kanakanui   r.  U.   S.,    (C.   C. 

Act,  of  which  the  courts  take  cognizance.  A.  9th  Cir.  1917)  244  Fed.  923,  157  C.  a 

Chappell    r.   U.   S.,    (C.    C.   A.   4th   Cir.  A.  273. 
1897)   81  Fed.  764,  42  U.  S.  App.  639,  62 
C,  C.  A.  600. 


Sec.  2.  [Purchase  or  condenmation  of  site  for  Gtoyenunent  Printixig 
Office  —  board  constituted.]  That  to  provide  accommodation  for  the  Gk>Y- 
ermnent  Printing  Office,  and  the  construction  of  the  needed  storage  and 
distributing  warehouses  in  connection  therewith,  the  Secretary  of  the  Treas- 
ury, the  Public  Printer,  and  the  Architect  of  the  Capitol,  acting  as  a  board, 
be,  and  they  are  hereby,  empowered  and  instructed  to  acquire,  either  by 
purchase  or  by  condemnation  proceedings,  as  hereinafter  provided,  the  land 
necessary,  in  their  opinion,  for  the  purposes  aforesaid,  and  for  the  purposes 
stated,  the  sum  of  two  hundred  and  fifty  thousand  dollars,  or  so  much 
thereof  as  shall  be  necessary,  is  hereby  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated.    *    ^    ^    [26  Stat.  L,  412.] 

This  and  section  3  following  are  from  the  Sundry  Civil  Appropriation  Act  of  Aug. 
30,  1890,  ch.  837.  While  these  sections  in  terms  relate  to  the  purchase  or  condemnsr 
tion  of  the  site  for  a  government  printing  office,  by  a  provision  at  the  close  of  section  3 
the  same  procedure  is  directed  in  all  similar  cases  in  the  future  in  the  District  of 
Ck>lumbia,  and  though  the  particular  appropriation  for  the  government  printing  office 
was  suspended  by  Act  of  March  3,  1891,  ch.  542,  26  Stat.  L.  989,  the  sections  axe  here 
retained. 

See  the  notes  to  the  Act  of  Aug.  1,  1888,  ch.  728,  %  1,  supra,  p.  1111. 

Sec.  3.  [Procedure  —  application  of  Act  to  future  cases.]  That  in  the 
event  it  shall  be  necessary,  in  order  to  carry  out  the  purpose  of  the  fore- 
going section,  for  the  board,  as  above  constituted,  to  acquire  land,  said 
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board  is  empowered  and  directed  to  acquire  the  same  by  negotiation,  where 
any  such  land  may  and  can  be  so  acquired  and  title  secured  at  a  price  not 
above  a  fair  relative  value  as  to  other  lands  which  have  been  sold  in  the 
immediate  vicinity ;  or  if  the  said  board  hereby  created  shall  be  unable  to 
purchase  said  land  by  agreement  with  any  one  or  more  of  the  respective 
owners  at  a  reasonable  price  within  sixty  days  after  the  passage  of  this  act 
they  are  authorized  and  directed  to  make  application  to  the  supreme  court 
of  the  District  of  Columbia,  at  any  general  or  special  term  thereof,  by 
petition  for  the  condemnation  of  such  land  not  so  purchased,  and  for  the 
ascertainment  of  its  value.  Such  petition  shall  contain  a  particular  descrip- 
tion of  the  property  not  so  purchased,  and  selected  for  the  purpose  afore- 
said, with  the  name  of  the  owner  or  owners  thereof  a,nd  their  residences,  so 
far  as  the  same  may  be  ascertained,  together  with  a  plan  of  the  land  pro- 
posed to  be  taken ;  and  thereupon  the  said  court  is  authorized  and  required 
to  cite  all  such  owners  and  all  other  persons  interested  to  appear  in  said 
court  at  a  time  to  be  fixed  by  such  court,  on  reasonable  notice,  to  answer 
the  said  petition;  and  if  it  shall  appear  to  .the  court  that  there  are  any 
owners  or  other  persons  interested  who  are  under  disability  the  court  shall 
give  public  notice  of  the  time  at  which  the  said  court  will  proceed  with  the 
matter  of  condemnation ;  and  at  such  time  if  it  shall  appear  that  there  are 
any  persons  under  disability  either  who  have  appeared  or  who  have  not 
appeared,  the  court  shall  appoint  guardians  ad  litem  for  each  such  persons, 
and  the  court  shall  thereupon  proceed  to  appoint  three  capable  and  dis- 
interested commissioners  to  appraise  the  value  of  the  respective  interests  of 
all  persons  concerned  in  such  lands,  under  such  regulations  as  to  notice  and 
hearing  as  to  the  court  shall  seem  meet.  Such  commissioners  shall  there- 
upon, after  being  duly  sworn  for  the  proper  performance  of  their  duties, 
examine  the  premises  and  hear  the  persons  in  interest  who  may  appear 
before  them,  and  return  their  appraisement  of  the  value  of  the  interests  of 
all  persons,  respectively,  in  such  land;  and  when  such  report  shall  have 
been  confirmed  by  the  court  the  President  of  the  United  States  shall,  if  he 
think  the  public  interest  requires  it,  cause  payment  to  be  made  to  the 
respective  persons  entitled  according  to  the  judgment  of  the  court,  and  in 
case  any  of  such  persons  are  under  disability,  or  can  not  be  found,  or  neglect 
;o  receive  payment,  the  money  to  be  paid  to  any  of  them  shall  be  deposited 
jn  the  Tieasury  to  their  credit,  unless  there  shall  be  some  person  lawfully 
authorized  to  receive  the  same  under  the  direction  of  the  court,  and  when 
such  payments  are  so  made,  or  the  amounts  belonging  to  persons  to  whom 
payment  shall  not  be  made  are  so  deposited,  the  said  lands  shall  be  deemed 
to  be  condemned  and  taken  by  the  United  States  for  the  public  use.  And 
hereafter,  in  all  cases  of  the  taking  of  property  in  the  District  of  Columbia 
for  public  use,  whether  herein,  heretofore,  or  hereafter  authorized,  the  iore- 
goiiij:?  provisions,  as  it  respects  the  application  by  the  proper  officer  to  the 
supreme  court  of  the  District  of  Columbia  and  the  proceedings  therein  shall 
be  as  in  the  foregoing  provisions  declared.    [26  Stat.  L.  412,] 

See  the  notes  to  the  preceding  section  2  of  this  Act. 

The  object  of  these  provisions  would  ap-  pensation,  not  in  the  rule  or  assessment, 
pear  to  have  been  to  make  a  change  only  Bauman  t*.  Ross,  (1897)  167  U.  S.  548, 
in  the  persons  who  should  assess  the  com-       17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270. 
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[Sec.  1.]  [Oompeiuiatioii  of  pnblic  buildixig  employees  limited.]  •  •  * 
Nor  shall  there  hereafter  be  paid  more  than  six  dollars  per  day  to  any  per- 
son employed  outside  of  the  District  of  Columbia,  in  any  capacity  what- 
ever, whose  compensation  is  paid  from  appropriations  for  public  buildings 
in  course  of  construction,  but  the  Secretary  of  the  Treasury  may,  in  his 
discretion,  authorize  payment  in  cities  of  eighty  thousand  or  more  in- 
habitants of  a  sum  not  exceeding  eight  dollars  per  day  for  such  purposes. 
[27  Stat.  L.  349.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  5,  1892,  ch.  880. 


[Sec.  1.]  [Electric  wiring  —  pajrment  from  construction  funds.] 
*  •  •  The  Secretary  of  the  Treasury  is  hereby  directed,  if  in  his  judg- 
ment such  work  should  be  performed,  to  pay  for  the  wiring  for  electric 
lighting  of  all  buildings  in  process  of  erection  or  hereafter  to  be  erected 
under  the  control  of  the  Treasury  Department  from  the  construction  funds 
of  such  buildings.    [28  Stat.  L.  910.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  2,  1895,  ch.  189. 
See  also  the  Act  of  June  6,  1900,  ch.  791,  §  1,  infra,  p.  1120. 


[Sec.  1.]  [Condemnation  for  National  Home  of  Disabled  Volunteers.] 
*  •  •  That  the  provisions  of  the  Act  entitled  *'An  Act  to  authorize 
condemnation  of  land  for  sites  of  public  buildings,  and  for  other  pur- 
poses/' approved  August  first,  eighteen  hundred  and  eighty-eight,  shall  be 
construed  to  apply  to  the  Board  of  Managers  of  the  National  Home  for 
Disabled  Volunteer  Soldiers.    [30  Stat.  L.  121.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  July  19,  1897,  ch.  9. 

The  Act  of  Aug.  1,  1888,  ch.  728,  mentioned  in  the  text,  is  given  supra,  p.  1111. 

For  provisions  relating  to  the  National  Home  for  Disabled  Volunteer  Soldiers,  and 
the  board  of  managers  thereof,  mentioned  in  the  text,  see  Hospitals  and  Asyluks, 
vol.  3,  p.  561. 


Joint  Resolution  Relative  to  suspension  of  part  of  section  three  hundred 
and  fifty-five  of  Revised  Statutes,  relative  to  erection  of  forts,  forti- 
fications, and  so  forth. 

[Res.  of  April  11,  1898,  No.  21,  30  Stat.  L.  737.] 

[Erection  of  forts  and  fortifications  in  cases  of  emergency.]  That  in 
case  of  emergency  when,  in  the  opinion  of  the  President,  the  immediate 
erection  of  any  temporary  fort  or  fortification  is  deemed  important  and 
urgent,  such  temporary  fort  or  fortification  may  be  constructed  upon  the 
written  consent  of  the  owner  of  the  land  upon  which  such  work  is  to  be 
placed ;  and  the  requirements  of  section  three  hundred  and  fifty-five  of  the 
Revised  Statutes  shall  not  be  applicable  in  such  cases.    [30  Stat.  L.  737.] 
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[Sec.  1.]  [Electrie  lighting  and  engineering  plants  —  payments  from 
construction  funds.]  •  •  •  Hereafter,  the  Secretary  of  the  Treasury 
is  authorized,  whenever  in  his  judgment  such  work  should  be  performed,  to 
pay  for  the  installation  of  engineering  and  electric-light  plants  in  all  build- 
ings in  process  of  erection,  or  hereafter  to  be  erected,  under  the  control  of 
the  Treasury  Department,  from  the  construction  funds  of  such  buildings. 
[31  Stat  L,  591,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 
See  also  the  Act  of  March  2,  1895,  ch.  189|  §  1,  supra,  p.  1119. 


[Sec.  1.]  [Plans  for  pnbUc  buildings  —  incidental  expenses.]    •    •    • 

hereafter  the  purchase  of  specially  prepared  paper  for  the  duplication  of 
plans,  and  such  other  incidental  expenses  and  supplies  as  the  Secretary  of 
the  Treasury  may  deem  necessary  and  specially  order  for  the  use  of  the 
oflBce  of  the  Supervising  Architect,  exclusively  for  the  purpose  of  carrying 
into  effect  the  various  appropriations  for  public  buildings,  shall  be  paid  for 
from  and  equitably  charged  against  such  appropriations,  in  accordance 
with  existing  practice.    [32  Stat.  L.  1091.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch.  1007. 
See  also  the  Act  of  March  2,  1S89,  ch.  411,  §  1,  supra,  p.  1116. 


[Seo.  1.]  [Purchase  of  sites  for  fortifications  —  barracks  and  quarters.] 
•  •  •  That  hereafter  in  acquiring  sites  for  fortifications  it  shall  be  the 
duty  of  the  Secretary  of  War,  in  every  case  of  such  requirement,  to  pur- 
chase or  otherwise  procure  at  the  same  time,  under  this  and  future  appro- 
priations for  this  purpose,  suflScient  land  for  necessary  barracks  and 
quarters  for  the  artillery  troops  required  in  connection  with  each  of  such 
fortifications;  but  no  part  of  the  money  appropriated  for  military  posts 
shall  be  used  for  the  purchase  of  any  land  except  as  herein  specifically  pro- 
vided.   [33  Stat.  L.  497.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  April  2S,  1904,  ch.  1762. 


Sec.  6.  [Appropriations  for  sites  and  for  buildings  —  estimates  for 
administrative  work  —  appropriations  for  personal  services,  etc.,  immedi- 
ately available  —  appointments,  etc. —  statement  of  names,  salaries,  etc. 
—  supervising  architect 's  office  —  personal  services  under  existing  laws 
continued  —  appropriations  after  July  1, 1907,  subject  to  this  law.]  That 
the  appropriations  made  to  carry  into  effect  the  provisions  of  legislation 
authorizing  the  acquisition  of  land  for  sites  for  public  buildings  or  the 
enlargement  thereof,  or  for  the  construction,  enlai^ement,  extension, 
remodeling,  or  special  repairs  of  public  buildings  under  the*  control  of  the 
Treasury  Department,  shall  be  deemed  to  be  available  only  for  the  purposes. 
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specifically  enumerated  in  said  legislation,  and  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  and  directed  to  submit  to  Congress  annually 
detailed  estimates  of  appropriations  necessary  for  defraying  all  expenses, 
both  in  the  OflSce  of  the  Supervising  Architect  and  in  the  field,  of  every 
kind  and  character  incident  to,  or  requisite  for,  the  administrative  work  of 
carrying  into  effect  the  provisions  of  this  or  subsequent  public-building 
Acts,  so  far  as  the  same  relate  to  public  buildings  under  the  control  of  the 
Treasury  Department,  such  estimates  to  be  in  addition  to  and  separate  and 
apart  from  the  estimates  of  appropriations  providing  specifically  for  the 
stdaries  of  certain  officers  and  employees  in  the  Office  of  the  Supervising 
Architect;  that  the  appropriations  for  said  administrative  work,  when 
made,  shall  be  immediately  available  for  such  personal  services  and  all 
other  expenses  and  supplies,  both  for  office  and  field  work,  as  the  Secretary 
of  the  Treasury  may  deem  necessary  and  specially  order  or  approve  to 
carry  into  effect  the  provisions  of  this  and  subsequent  Acts  relating  to  the 
acquisition  of  land  for  sites  or  the  enlargement  thereof,  or  for  the  construc- 
tion, enlargement,  extension,  remodeling,  or  special  repairs  of  public  build- 
ings under  the  control  of  the  Treasury  Department,  including  the  annual 
appropriations  under  the  control  of  the  Supervising  Architect :  Provided, 
That  such  persons  as  may  be  regularly  appointed  and  paid  from  such  appro- 
priations shall  be  subject,  in  all  respects,  to  the  laws,  rules,  and  regulations 
respecting  entrance  into  or  separation  from  the  classified  civil  service  of 
the  United  States,  and  shall  be  employed  only  in  the  Office  of  the  Super- 
vising Architect  or  in  fieldwork  of  construction  and  repair  under  his  super- 
vision and  control,  and  the  Secretary  of  the  Treasury  shall  annually  submit 
to  Congress  in  the  Book  of  Estimates  a  statement,  showing  the  names  of  all 
persons  whose  salaries  or  compensation  are  paid  from  said  appropriations, 
their  duties,  and  the  rate  of  compensation  and  the  amount  paid  to  each  of 
them,  respectively :  And  provided  further,  That  this  Act  shall  not  be  con- 
strued as  rendering  unavailable  for  the  employment  of  personal  services  in 
the  Office  of  the  Supervising  Architect,  or  for  any  other  purpose  now 
authorized  by  law,  any  of  the  appropriations  or  balances  of  appropriations 
made  prior  to  July  first,  nineteen  hundred  and  seven,  for  the  acquisition  of 
land  for  sites,  or  the  enlargement  thereof,  or  for  the  erection,  enlargement, 
extension,  remodeling,  or  special  repairs  of  public  buildings  under  the  con- 
trol of  the  Treasury  Department,  or  any  of  the  annual  appropriations  under 
the  control  of  the  Supervising  Architect.  And  all  appropriations  made  in 
full  or  in  part  subsequent  to  July  first,  nineteen  hundred  and  seven,  for 
extension  of  the  limits  of  cost  of  public  buildings  or  sites,  or  for  the  acquisi- 
tion of  land  for  sites,  or  the  enlargement  thereof,  or  for  the  erection, 
enlargement,  extension,  remodeling,  or  special  repairs  of  public  buildings 
under  the  Qpntrol  of  the  Treasury  Department,  or  for  any  annual  appro- 
priation under  the  control  of  the  Supervising  Architect,  shall  be  subject  to 
the  provisions  hereof.    [35  Stat.  L.  537.] 

Thie  and  the  following  3ection  35  are  frcan  Public  Buildinga  Act  of  May  30,  1908. 
ch.  228. 

Leas  c(Hnprehensiye  provisions  for  the  employment  of  skiUed  draftsmen,  etc,  in 
the  office  of  the  supervising  architect  had  appeared  in  the  various  Appropriaticm  Acts 
from  year  to  year. 
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Sec.  35.  [Plans  for  buildings  for  departments,  etc. — preparation  by 
Supervising  Architect's  office.]  That  hereafter  the  Secretary  of  the  Treas- 
ury may,  in  his  discretion,  upon  the  request  of  the  head  of  any  other  execu- 
tive department,  or  establishment  of  the  Government  not  under  any 
executive  department,  cause  the  plans,  drawings,  designs,  specifications, 
and  estimates  to  be  prepared  in  the  office  of  the  Supervising  Architect,  for 
any  building  or  buildings  for  governmental  purposes  which  the  head  of 
any  other  executive  department  or  establishment  not  under  an  executive 
department  may  be  authorized  to  have  constructed:  Provided,  That  the 
proper  appropriations  for  the  support  and  maintenance  of  the  office  of  the 
Supervising  Architect  be  reimbursed  for  the  cost  of  such  work.  [36  Stat. 
L.  699.] 

This  is  from  an  Act  of  June  25,  1910,  ch.  383,  entitled  "An  Act  To  increase  the 
limit  of  cost  of  certain  public  buildings,  to  authorize  the  enlargement,  extension, 
remodeling,  or  improvement  of  certain  public  buildings,  to  authorize  the  erection  and 
completion  of  public  buildings,  to  authorize  the  purchase  of  sites  for  pubUc  buildings, 
and  for  other  purposes." 

The  Secretary  of  the  Treasury  was  authorized  to  obtain  plans  for  public  buildings 
by  competition  among  architects  by  the  Tarsney  Act  of  Feb.  20,  1893,  ch.  146,  27 
Stat.  L.  468.  This  Act  was  repealed,  with  a  saving  clause  as  to  contracts  theretofore 
entered  into,  by  the  Act  of  Aug.  24,  1912,  ch.  355,  §  1,  37  Stat.  L.  428.  The  repeal 
of  the  Tarsney  Act  rendered  ineffective  a  provision  of  the  Act  of  June  25,  1910,  ch. 
383,  §  34,  36  Stat.  L.  699,  that  the  Secretary  of  the  Treasury  be  authorized  to  enter 
into  contracts  for  the  full  architectural  services  of  the  successful  architect  in 
competition  held  under  said  Tarsney  Act. 


[Sec.  1.]  [Construction  of  public  buildings  —  disbursements  to  be 
made  from  Treasury  Department  —  payments  by  collectors  of  customs  — 
compensation  for  disbursements  restricted  to  bonded  appointees.]    •    •    • 

Hereafter  all  disbursements  of  money  appropriated  for  the  construction  of 
public  buildings  under  the  control  of  the  Treasury  Department  shall  be 
made  by  the  Treasury  Department  at  Washington,  District  of  Columbia, 
except  in  cases  of  public  buildings  located  so  remote  from  the  seat  of  gov- 
ernment as  to  occasion  hardship  by  undue  delay  in  making  payments  to 
contractors,  in  every  such  exceptional  case  the  Secretary  of  the  Treasury 
may,  in  his  discretion,  require  the  collector  of  customs  at  or  nearest  the 
place  where  such  building  is  being  constructed  to  make  the  disbursement, 
as  provided  in  section  seventeen  hundred  and  sixty-five  of  the  Revised 
Statutes  of  the  United  States,  but  in  such  exceptional  cases  no  additional 
compensation  shall  be  paid  to  any  collector  of  customs  for  disbursements 
made  hereunder;  and  hereafter  no  compensation  or  commissions  shall  be 
allowed  for  the  disbursement  of  any  appropriation  for  the  construction, 
extension,  enlargement,  remodeling,  or  repairs  of  any  public  building  under 
the  control  of  the  Treasury  Department,  except  to  disbursing  agents  hereto- 
fore appointed  and  who  have  qualified  by  giving  bonds.    [36  Stat.  L.  1387.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 

R.  S.  sec.  1766,  mentioned  in  the  text,  is  given  in  Public  Officers  and  Employees, 
ctnte^  p.  936,  and  provides  that  no  additional  compensation  shall  be  allowed  lo 
regularly  salaried  public  officers  or  employees  for  disbursements  of  public  money 
unless  specifically  allo^\ed  by  law.  R.  S.  sec.  3668,  given  in  Public  Moneys,  ante, 
p.  910,  authorized  the  appointment  of  a  special  disbursing  agent  in  certain  instances. 

The  appointment  of  a  aisbursing  agent  for  the  construction  of  public  buildings  was 
likewise  authorized  by  R.  S.  sec.  255,  supra,  p.  1105. 
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Sec.  5.  [Authorization  for  post-offlce  buildings  restricted.]     •    •    • 

That  hereafter  no  authorization  shall  be  made  for  the  construction  of  a 
building  to  be  used  exclusively  for  post  office  purposes  at  any  town  or  city 
where  the  postal  receipts  have  not  reached  the  sum  of  $10,000  annually, 
nor  shall  any  authorization  for  the  purchase  of  a  site  for  post  office  pur- 
poses only  be  made  at  any  town  or  city  where  the  postal  receipts  have  not 
reached  the  sum  of  $6,000  annually.     [37  Stat,  L.  879,] 

This  is  from  an  Act  of  March  4,  1913,  ch.  1407,  increaaing  the  limit  of  coat  of 
certain  public  buildings,  authorizing  the  purchase  of  sites  for  public  buildings,  etc., 
and  follows  an  appropriation  for  a  post  office  at  Newcastle,  Wyoming. 


[Sec.  1.]  [Sites  for  public  buildings  —  selection.]  •  •  •  The  Secre- 
tary of  the  Treasury,  in  acquiring  sites  for  public  buildings  in  cities  and 
towns  with  a  population  of  less  than  ten  thousand,  may,  in  his  discretion, 
waive  the  provision  contained  in  existing  law  which  provides  that  sites  so 
acquired  shall  face  on  two  streets.     [38  Stat,  L,  565,] 

Tliis  is  from  the  Deficiencies  Appropriation  Act  of  July  29,  1914,  ch.  215. 

The  "  existing  law  "  mentioned  m  Ine  text  evidently  refers  to  a  temporary  provision 
of  the  Act  of  March  4,  1913,  ch.  147,  S  33,  37  Stat.  L  890,  that  building  sites  should 
be  bounded  on  at  least  two  sides  by  streets  unless  otherwise  specificaUy  provided. 


IV.    GENERAL   PROVISIONS   AS   TO    PX7BLIC   BUILDINGS   AND 

WORKS 

Sec.  197.  [Inventories  of  property  in  buildings,  etc.,  of  Executive 
Departments.]  The  Secretary  of  State,  the  Secretary  of  the  Treasury,  the 
Secretary  of  the  Interior,  the  Secretary  of  War,  the  Secretary  of  the  Navy, 
the  Postmaster-Qeneral,  the  Attomey-Qeneral,  and  Commissioner  of  Agri- 
culture shall  keep,  in  proper  books,  a  complete  inventory  of  all  the  property 
belonging  to  the  United  States  in  the  buildings,  rooms,  offices,  and  grounds 
occupied  by  them,  respectively,  and  under  their  charge,  adding  thereto, 
from  time  to  time,  an  account  of  such  property  as  may  be  procured  subse- 
quently to  the  taking  of  such  inventory,  as  well  as  an  account  of  the  sale 
cr  other  disposition  of  any  of  such  property,  except  supplies  of  stationery 
and  fuel  in  the  public  offices  and  books,  pamphlets,  and  papers  in  the 
Library  of  Congress.    [B.  8.] 

Act  of  July  16,  1870,  ch.  300,  16  Stat,  L.  364. 

This  section  was  amended  by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L.  241,  by 
adding  at  the  end  of  the  section  the  words  "  except  supplies  of  stationery  and  fuel  in 
the  public  offices  and  books,  pamphlets,  and  papers  in  the  Library  of  Congress,"  as 
given  in  the  text. 

The  duties  formerly  performed  by  the  Commissioner  of  Agriculture  mentioned 
in  the  text,  were  impost  on  the  Secretary  of  Agriculture  by  Act  of  July  14,  1890, 
ch.  707,  §  1,  given  in  Aobicxjltube,  vol.  1,  p.  201. 

Sec.  397.  [Inventory  of  property  in  charge  of  Post-office  Department.] 

The  Postmaster-General  shall  make  out  and  keep,  in  proper  books,  full  and 
complete  inventories  and  accounts  of  all  the  property  belonging  to  the 
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United  States  in  the  buildings,  rooms,  o£Sces,  and  grounds  occupied  by  him 
and  under  his  charge ;  and  shall  add  thereto,  from  time  to  time,  an  account 
of  such  property  as  may  be  procured  subsequently  to  the  taking  of  the  same, 
and  also  an  account  of  the  sale  or  disposal  of  any  such  property,  and  to 
report  the  same  to  Congress  during  the  first  week  of  each  annual  session. 
But  this  section  shall  not  apply  to  the  supplies  of  stationery  and  fuel. 
[B.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  286. 

For  general  provisions  relating  to  the  Post  Office  Department,  see  Postal  Sebticb. 

Sec.  3684.  [Buildings  under  control  of  Treasury  Department.]    All 

appropriations  for  public  buildings  under  the  control  of  the  Treasury 
Department  shall  be  available  immediately  upon  the  approval  of  the  act 
containing  such  appropriations.    [B.  8.] 

Act  of  June  10,  3872,  ch.  415,  17  Stat.  L.  352. 

Constmction. — The   words    "  under   the  referred  to  in  all  the  Acts  relating  simply 

control  of "  in  this  section  and  elsewhere  to   repairs,   oare,   maintenance,   etc.,   and 

in  Appropriation  Acts  are  equivalent  to  not    including    the    right    of    disposition, 

the  word  "under,"  and  mean  "in  charge  In  re  Lyman,  (S.  D.  N.  Y.  1893)  56  Fed. 

of"   and   nothing   more;    "the   control"  29. 


[Bei)ort   of   number  of   persons   employed   on  public 
employees  for  supervision  and  care  of  buildings  —  restriction.]    •    •    • 

That  the  Secretary  of  the  Treasury  shall  for  the  fiscal  year  eighteen  hun- 
dred and  eighty-seven,  and  for  each  fiscal  year  thereafter  in  the  annual 
estimates,  report  to  Congress  the  number  of  persons  employed  outside  of 
the  District  of  Columbia,  as  superintendents,  clerks,  watchmen  and  other- 
wise, and  paid  from  appropriations  for  the  construction  of  public  buildings 
showing  where  said  persons  are  employed,  in  what  capacity,  the  length  of 
time  and  at  what  rate  of  compensation,  and  hereafter  where  public  build- 
ings shall  be  completed  with  the  exception  of  heating  apparatus  and 
approaches  but  one  person  shall  be  employed  by  the  Government  for  the 
supervision  and  care  of  such  building.      •    •    •    [24  8ta^.  L.  512.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1887,  ch.  362.  Further 
provision  for  report  of  number  and  salaries  of  persons  employed  is  made  in  the  Act  of 
Aug.  30,  1890,  given  in  the  next  paragraph  of  the  text. 


[Secretary  of  Treasury  to  rei)ort  expenditures  on  public  buildings.] 
•  •  •  Hereafter  the  Secretary  of  the  Treasury  shall  annually  report  to 
Congress  in  the  Book  of  estimates  a  statement  of  the  expenditure  of  the 
appropriation  for  **  repairs  and  preservation  of  public  buildings  *'  which 
shall  show  the  amount  expended  on  each  public  building  and  the  number 
of  persons  employed  and  paid  salaries  from  such  appropriation.  [26  8iat. 
L.  374.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  80,  1890,  ch.  837.  Further 
provision  for  report  of  number  and  compensation  of  persons  employed  is  made  in  the 
Act  of  March  3,  1887,  given  in  the  preceding  paragraph  of  the  teacL 
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Sec.  3.  [Drapixig  pubUc  bnUdixigB  in  moixriiing  prahibite^  That  here* 
after  no  building  owned,  or  used  for  public  purposes,  by  the  Government 
of  the  United  States,  shall  be  draped  in  mourning  and  no  part  of  the  public 
fund  shall  be  used  for  such  purpose.    [^  Siat.  L.  715.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1893,  eh.  211. 


[Sec.  1.]  [Public  buildings  outside  District  of  Columbia  under  control 
of  Secretary  of  Treasury.]  •  •  •  That  all  court-houses,  custom-houses, 
post-offices,  appraiser's  stores,  barge  offices,  subtreasuries,  and  other  public 
buildings  outside  of  the  District  of  Columbia  and  outside  of  military  reser- 
vations which  have  been  heretofore  purchased  or  erected,  or  are  at  present 
in  course  of  construction,  or  which  may  hereafter  be  erected  or  purchased 
out  of  any  appropriation  under  the  control  of  the  Treasury  Department, 
together  with  the  site  or  sites  thereof,  are  hereby  expressly  declared  to  be 
under  the  exclusive  jurisdiction  and  control  and  in  the  custody  of  the  Secre- 
tary of  the  Treasury,  who  shall  have  full  power  to  take  possession  of  and 
assign  and  reassign  rooms  therein  to  such  Federal  officials,  clerks,  and 
employees  as  in  his  judgment  and  discretion  should  be  furnished  with 
offices  or  rooms  therein.     [30  Stat,  L.  €14.] 

This  is  from  the  Simdry  Civil  Appropriation  Act  of  July  1,  1S98,  ch.  546. 


[Supervising  Architect  of  Treasury  to  report  use  of  buildings,  etc.] 
•  *  •  The  Supervising  Architect  of  the  Treasury  shall  hereafter  include 
in  his  annual  report  statements  showing,  under  the  following  titles,  the 
number  of  custom-houses,  court-houses,  post-offices,  and  buildings  used  for 
two  or  more  of  said  objects : 

The  actual  cost  of  construction,  cost  of  alterations  and  repairs,  cost  of 
sites,  and  date  of  purchase,  as  to  each  of  said  buildings,  and  the  aggregate 
of  such  expenditures  under  each  of  said  titles ; 

also  the  same  information,  under  their  respective  titles,  as  to  marine  hos- 
pitals, quarantine  stations,  and  all  other  buildings  under  the  control  of  the 
Treasury  Department.     [31  Stat.  L.  592.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  6,  1900,  ch.  791. 


[Sec.  1.]  [Assistant  custodians  and  janitors  —  pay.]    •    •    •    Pay  of 

assistant  custodians  and  janitors:  For  pay  of  assistant  custodians  and 
janitors,  including  all  personal  services  in  connection  with  the  care  of  all 
public  buildings  under  control  of  the  Treasury  Department  outside  of  the 
District  of  Columbia,  •  •  •  and  hereafter  no  other  fund  appropriated 
shall  be  used  for  this  service.    [31  Stat.  L.  1153.] 

Thifl  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1901,  ch.  853. 
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[Sbo.  1.]  [Appropriations  available  for  temporary  quarters.]    •    •   • 

And  hereafter,  unless  otherwise  specifically  provided  by  law,  whenever  the 
Secretary  of  the  Treasury  is  authorized  to  secure  temp;orary  quarters  for 
the  use  of  Government  officials  pending  the  alteration,  improvement,  or 
repairs  to,  or  the  remodeling,  reconstruction,  or  enlargement  of,  any  public 
building  belonging  to  the  United  States  under  the  control  of  the  Treasury 
Department,  the  following-named  appropriations  shall  be  available,  if 
necessary,  in  connection  with  such  portions  of  the  premises  as  may  be 
rented  for  or  occupied  by  such  officials  in  the  same  manner,  for  the  same 
purpose,  and  to  the  same  extent  as  if  the  title  to  such  premises  were  vested 
in  the  United  States,  namely:  Fuel,  lights,  and  water  for  public  buildings; 
furniture  and  repairs  of  same  for  public  buildings;  pay  of  assistant 
custodians  and  janitors ;  and  vaults,  safes,  and  locks  for  public  buildings. 
[33  Stat  L.  1161,] 

This  la  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1906,  ch.  1483. 


[Sec.  1.]  [Furniture  for  new  buildings,]  •  •  •  The  furniture  for 
all  new  public  buildings  shall  hereafter  be  procured  in  accordance  with 
plans  and  specifications  approved  by  the  Supervising  Architect  of  the 
Treasury.     [35  Stat.  L.  327,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1907,  ch.  2918. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  76,  §  1,  38  Stat.  L.  832. 
contained  as  did  similar  Acts  for  preceding  years,  a  provision  as  follows :  "  all 
furniture  now  owned  by  the  United  States  in  other  public  buildings  and  in  buildings 
rented  by  the  United  States  shall  be  used,  so  far  as  practicable,  whether  it  corresponds 
with  the  present  regulation  plan  for  furniture  or  not." 


[Sec.  1.]  [Bent  of  buildings  on  acquired  sites  —  report.]    •   •   •   The 

Secretary  of  the  Treasury  is  authorized,  until  their  removal  becomes 
necessary,  to  rent  any  building  or  buildings  not  reserved  by  the  vendors 
on  lands  heretofore  or  hereafter  acquired  for  building  sites  or  for  the 
enlargement  of  building  sites,  the  proceeds  to  be  deposited  in  the  Treasury, 
and  a  report  thereof  -to  be  submitted  to  Congress  at  the  beginning  of  each 
regular  session  thereof.     [35  Stat.  L.  959,] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1909,  ch.  299. 


[Seo.  1.]  [Expenses  and  subsistence  to  assistants  to  inspector  and 
assistant  inspector  of  furniture.]  •  •  •  That  expenditures  for  travel- 
ing expenses  and  subsistence  of  persons  detailed  to  assist  the  inspector  and 
assistant  inspector  of  furniture  may  continue  to  be  made,  as  heretofore, 
from  the  appropriation  for  *'  Furniture,  and  repairs  of  same,  for  public 
buildings  "  for  the  remainder  of  the  fiscal  year  ending  June  thirtietli, 
nineteen  hundred  and  ten,  and  no  longer.     [36  Stat,  L,  710.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  26,  1910,  ch.  384* 
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[Sec.  1.]  [Temporary  quarters — appropriations  for  operating  force 
for  public  buildings.]  •  •  •  That  hereafter,  unless  otherwise  specifically 
provided  by  law,  whenever  the  Secretary  of  the  Treasury  is  authorized  to 
secure  temporary  quarters  for  the  use  of  the  Qovernment  officials  pending 
the  alteration,  improvement,  or  repairs  to,  or  the  remodeling,  reconstruc- 
tion, or  enlargement  of,  any  public  building  belonging  to  the  United  States 
under  the  control  of  the  Treasury  Department,  including  the  customhouse, 
Washington,  District  of  Columbia,  but  exclusive  of  any  other  buildings  in 
the  District  of  Columbia,  the  appropriation  for  **  Operating  force  for 
public  buildings  "  shall  be  available,  if  necessary,  in  connection  with  cer- 
tain portions  of  the  premises  as  may  be  rented  for,  or  occupied  by,  such 
officials,  in  the  same  manner,  for  the  same  purpose,  and  to  the  same  extent 
as  if  the  title  to  such  premises  were  vested  in  the  United  States.  [37  Stat 
L.  432.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  24,  1912,  ch.  356. 


[Seo.  1.]  [Temporary  quarters  —  appropriations  for  operating  sup- 
plies.] •  •  •  Operating  supplies  for  public  buildings :  •  •  •  includ- 
ing the  customhouse  at  Washington,  District  of  Columbia,  but  e3;cluding 
any  other  public  building  under  the  control  of  the  Treasury  Department 
within  the  District  of  Columbia,  and  ezcluding  also  marine  hospitals  and 
quarantine  stations,  mints,  branch  mints,  and  assay  offices,  and  personal 
services,  except  for  work  done  by  contract  or  for  temporary  job  labor 
under  exigency  not  exceeding  at  one  time  the  sum  of  $100  at  any  one 
building,  •  •  •  Provided  further,  That  hereafter,  unless  otherwise 
specifically  provided  by  law,  whenever  the  Secretary  of  the  Treasury  is 
authorized  to  secure  temporary  quarters  for  the  use  of  the  Government 
officials  pending  the  alteration,  improvement,  or  repairs  to,  or  the  remodel- 
ing, reconstruction,  or  enlargement  of  any  public  building  under  the  con- 
trol of  the  Treasury  Department  not  hereinbefore  excluded,  appropriations 
for  the  foregoing  purposes  shall  be  available,,  if  necessary,  in  connection 
with  such  portions  of  the  premises  as  may  be  rented  for  or  occupied  by  such 
officials  in  the  same  manner,  for  the  same  purpose,  and  to  the  same  extent 
as  if  the  title  to  such  premises  were  vested  in  the  United  States.  [36  Stat. 
L.  22.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  23,  1013,  ch.  8. 


V.   GENERAL  PROVISIONS   AS   TO   PUBUO  PROPERTY 

Sec.  3748.  [Uniforms  and  equipments.]  The  clothes,  arms,  military 
outfits,  and  accouterments  furnished  by  the  United  States  to  any  soldier 
shall  not  be  sold,  bartered,  exchanged,  pledged,  loaned,  or  given  away ;  and 
no  person  not  a  soldier,  or  duly  authorized  officer  of  the  United  States, 
who  has  possession  of  any  such  clothes,  arms,  military  outfits,  or  accouter- 
ments, so  furnished,  and  which  have  been  the  subjects  of  any  such  sale, 
barter,  exchange,  pledge,  loan,  or  gift,  shall  have  any  right,  title,  or  interest 
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therein;  but  the  same  may  be  seized  and  taken  wherever  found  by  any 
oflScer  of  the  United  States,  civil  or  military,  and  shall  thereupon  be  deliv- 
ered to  any  quartermaster,  or  other  ofSeer  authorized  to  receive  the  same. 
The  possession  of  any  such  clothes,  arms,  military  outfits,  or  accouterments 
by  any  person  not  a  soldier  or  officei-'of  the  United  States  shall  be  presump- 
tive evidence  of  such  a  sale,  barter,  exchange,  pledge,  loan,  or  gift.    [B.  S,] 

Act  of  March  3,  1863,  ch.  76,  12  Stat.  L.  736. 

R.  S.  sees.  3748-3756  constitute  title  44  of  the  Revised  Statutes,  entitled  ''The 
Public  Property." 
See  also  War  Depabtment  and  Miutaby  Ebtablxbhment. 

Title  to  military  clothing. —  Under  this 
section  prohibiting  the  purchase,  sale, 
pledge,  loan  or  gift  by  a  soldier  of  any 
of  his  clothing,  arms,  ndUtary*  outfit,  and 
accouterments,  tlie  government  in  sup- 
plying the  soldier  or  recruit  with  equip- 
ments suitable  and  neeessary  for  the  dis- 
charge of  his  military  duties  retains  title 
to  the  same;  it  being  regarded  as  public 
property,  whether  remaining  in  a  public 
depot  or  in  the  possession  of  the  indi- 
vidual soldier,  and  this  notwithstanding 
the  soldier  is  allowed  to  retain  such  ar« 
tides  of  clothing  as  he  has  then  in  use  on 
the  expiration  of  his  term  of  service. 
U.  S.  V.  Hart,  (N.  D.  lU.)    146  Fed.  202; 


Lobosco  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1911) 
183  Fed.  742,  106  C  C.  A.  476. 

BTidence  of  pledge. —  In  Bolland  v.  U. 
S.,  (C.  C.  A.  4th  Cir.  1916)  238  Fed.  529, 15 
C.  C.  A.  465,  the  fact  that  a  pistol  was 
found  in  the  possession  of  the  accused, 
who  was  not  a  soldier  or  officer  of  the 
United  States,  was  held  to  be  presump- 
tive evidence  that  the  same  had  been 
pledged  to  the  accused. 

Related  sections. —  See  section  35  of  the 
Penal  Laws,  title  Penal  I^aws,  vol.  7,  p. 
523.  See  also  under  R.  S.  sec.  1242,  title 
Wab  Dbpabtment  and  Mjutast  Estab- 
lishment. 


Sec.  3749.  [Solicitor  of  Treasury  may  rent  or  sell  nnproduotlYe  lands 
or  property.]  The  Solicitor  of  the  Treasury  is  authorized,  with  the  approval 
of  the  Secretary  of  the  Treasury,  to  rent,  for  a  period  not  exceeding  three 
years,  or  to  sell,  at  public  sale,  any  unproductive  lands,  or  other  prop- 
erty of  the  United  States  acquired  under  judicial  process  or  otherwise  in 
the  collection  of  debts,  after  advertising  the  time,  place,  and  conditions  of 
such  sale  for  three  months  preceding  the  same  in  some  newspaper  published 
in  the  vicinity  thereof,  in  such  manner  and  upon  such  terms  as  may,  in  his 
judgment,  be  most  advantageous  to  the  public  interest.    [B.  8.] 

Act  of  March  3,  18»3,  ch.  76,  12  Stat.  L.  740. 

Subsequent  provisions  authorizing  the  sale  or  lease  of  public  property  were  made 
by  the  Act  of  JMarch  3,  1879,  ch.  182,  infra,  p.  1133,  the  Act  of  July  28,  1892,  ch.  316, 
infra,  p.  1133,  the  Act  of  July  1,  1879,  ch.  62,  infra,  p.  1134,  and  the  Act  of  March  3, 
1903,  ch.  1007,  §  1,  infra,  p.  1134. 

As  the  important  power  of  selling  the 
property  of  the  United  States  acquired 
in  payment  of  debts  can  only  be  exercised 
by  the  solicitor  with  the  approval  of  the 
Secretary,  there  would  seem  to  be  the  best 
of  reasons  for  requiring  some  written  evi- 
dence of  this  approval,  not  only  for  the 
security  of  the  purchaser  but  for  the  pro- 
tection  of  the  government.  U.  S.  v.  Jonas, 
(1874)  19  Wall.  598,  22  U.  S.  (L.  ed.) 
177. 

Presumption  of  approval. — ^The  ap- 
proval of  the  Secretary  is  not  a  fact  to 
be  presumed  because  the  deed  of  the  so- 
licitor is  the  deed  of  an  official  person, 
nor  even  because  it  recites  that  the  sale 
was  made  in  pursuance  of  this  Act.  U. 
S.  V.  Jonas,  (1874)  19  WaU.  598,  22  U.  S. 
(L.  ed.)  177. 


Approval  of  Secretary  necessary. —  The 
legislation  of  Congress  would  be  wholly 
ineffectual  to  prevent  the  evils  which  it 
was  designed  to  remedy  if  this  approval 
should  not  be  treated  as  a  substantial 
requirement,  a  thing  essential  to  give 
validity  to  the  sale.  The  question  is  one 
of  power,  and  the  power  is  given  to  sell 
when  the  Secretary  thinks  it  advisable  to 
do  so.  His  approval  is  a  condition  prece- 
dent, without  which  the  solicitor  has  no 
authority  whatever  to  act.  U.  6.  v,  Jo- 
nas, (1874)  19  WaU.  598,  22  U.  S.  (L. 
ed.)    177. 

Written  evidence  of  approvaL — ^The 
purchaser  is  not  boimd  to  accept  a  deed 
unless  there  be  written  evidence  of  this 
approval.  U.  S.  v.  Jonas,  (1874)  19 
Wall.  598,  22  U.  S.    (L.  ed.)    177. 
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Lands  acquired  on  Judgmenti. — ^The  so- 
licitor of  the  Treasury,  by  virtue  of  this 
section  and  the  succeeding  R.  S.  sec.  3750, 
has  charge  of,  and,  with  the  approval  of 
the  Secretary  of  the  Treasury,  power  to 
rent  or  sell  lands  acquired  in  satisfaction 
of  judgments  on  bonds  of  internal-revenue 
collectors.     (1878)   16  Op.  Atty.-Gen.  143. 

'^Authority  to  convey  to  the  purchaser 
the  property  purchased  at  such  sale, 
though  not  conferred  on  the  solicitor  in 
express  terms,  is  undoubtedly  to  be  im- 
plied."    (1881)    17  Op.  Atty.-Gen.  100. 

Under  earlier  Acts. —  If  the  Congress 
of  1830  (by  Act  of  May  29,  1830)  in- 
tended that  the  solicitor  of  the  Treasury 
should  be  the  sole  judge  of  the  propriety 
of  selling  the  property  of  the  United 
States  taken  in  payment  of  debts,  the 
Congress  of   1863    (by  Act  of  March  3, 


1863)  thought  proper  to  abandon  this 
policy  and  to  declare  that  in  no  case 
should  there  be  a  sale  without  the  ap- 
proval of  the  Secretary  of  Treasury.  It 
went  further  and  said  that  all  sales 
should  be  at  public  auction,  and  gave  the 
power  to  lease  for  a  limited  time,  but 
whether  the  property  were  leased  or  sold, 
the  Secretary  should  be  first  consulted  and 
his  consent  obtained,  and  all  persons 
given  a  fair  and  equal  opportunity  of 
buying.  The  system  thus  inaugurated 
did  away  with  the  objections  to  private 
sales,  and  made  the  Secretary  of  the 
Treasury  responsible,  as  he  should  be,  for 
the  proper  administration  of  this  branch 
of  the  public  service.  U.  S.  v,  Jonas, 
(1874)  19  Wall.  698,  22  U.  8.  (L.  ed.) 
177. 


Sec.  3750.  [Solicitor  of  Treasmy  to  have  charge  of  property  trans- 
ferred to  the  United  States.]  The  Solicitor  of  the  Treasury  shall  have 
eharge  of  all  lands  and  other  property  which  have  been  or  may  be  assigned, 
set  off,  or  conveyed  to  the  United  States  in  payment  of  debts,  and  of  all 
trusts  created  for  the  use  of  the  United  States  in  payment  of  debts  due 
them ;  and  of  the  sale  and  disposal  of  lands  assigned  or  set  off  to  the  United 
States  in  payment  of  debts,  or  vested  in  them  by  mortgage  or  other  security 
for  the  payment  of  debts:  Provided,  That  this  section  shall  not  apply  to 
real  estate  which  has  been  or  shall  be  assigned,  set  off,  or  conveyed  to  the 
United  States,  in  payment  of  debts  arising  under  the  internal-revenue  laws, 
nor  to  trusts  created  for  the  use  of  the  United  States,  in  payment  of  such 
debts  due  them.     [R,  8.] 

Act  of  May  20,  1890,  ch.  163,  4  tStat.  L.  414;  Act  of  March  2,  1867,  ch.  169,  14 
Stat.  L.  472. 

The  commissioner  of  internal  revenue  was  authorized  to  seU  real  estate  acquired 
by  the  United  States  under  internal  revenue  laws  by  B.  S.  see.  3208,  given  in  Inixsnal 
Rbveznits,  vol.  3,  p.  1022. 


Reference  to  state  laws. — There  can  be 
no  doubt  that  the  Act  regulating  the  du- 
ties of  solicitor  had  a  reference  to  exist- 
ing laws  in  some  of  the  states,  which 
authorize  the  debtor  to  set  off  his  real 
estate  on  execution;  and  in  other  cases 
where  he  surrenders  all  his  property  to 
the  United  States  on  which  he  is  released; 
but  all  the  provisions  are  not  limited  to 
these  cases.  Some  of  them  are  general 
and  apply  to  cases  of  *'  trusts  created 
for  the  benefit  of  the  United  States  in 
payment  of  debts  due  them.*'  U.  S.  9. 
Lane,  (1844)  3  McLean  365,  26  Fed.  Cas. 
No.  15,559. 

Power  of  solicitor. — There  is  no  imagi- 
nable reason  why  a  trustee  having  power 
to  sell  lands  should  not  have  power  to 


sell  movables  and  incorporeal  rights,  and 
the  policy  of  the  Act  demands  it.  At 
any  rate,  however,  the  solicitor  of  the 
Treasury  is  charged  with  the  administra^ 
tion  of  said  trusU;  he  may  do,  therefore, 
under  this  statute,  whatever  any  other 
trustee  would  be  allowed  to  do  in  a  court 
of  chancery.  (1842)  4  Op.  Atty.-Gen. 
136. 

Land  taken  to  secure  d^bt. —  Land 
taken,  not  as  a  purchase,  but  to  secure 
the  debt  of  a  receiver,  and  sold  on  credit 
in  order  that  the  sum  due  by  the  receiver 
might  be  paid,  is  a  case  of  trust  recom- 
mended by  the  public  interests  and  op- 
posed to  no  law  or  public  policy.  U.  8. 
V,  Lane,  (1844)  3  McLean,  365,  26  Fed. 
Gas.  No.  15,659. 


Sec.  3751.  [To  release  lands  in  certain  cases.]  In  cases  where  real 
estate  has  become  the  property  of  the  United  States,  by  conveyance,  extent, 
or  otherwise,  in  payment  of  a  debt,  and  such  debt  is  afterward  fully  paid 
in  money,  and  the  same  has  been  received  by  the  United  States,  the  Solicitor 
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of  the  Treasury  may  release  by  deed  or  otherwise  convey  the  same  real 
estate  to  the  debtor  from  whom  it  was  taken,  if  he  is  living,  or,  if  such 
debtor  is  dead,  to  his  heirs  or  devisees,  or  such  person  as  they  may  appoint : 
Provided,  That  this  section  shall  not  apply  to  real  estate  so  acquired  by  the 
United  States  in  payment  of  any  debt  arising  under  the  internal-revenue 
laws.     [B.  /S.] 

Act  of  May  29,  18S0,  ch.  153,  4  Stat.  L.  414;  Act  of  March  2,  1867,  ch.  169,  14 
Stat.  L.  472. 

Sec.  3752.  [Povirer  to  obtain  releases.]  Whenever  any  lands  have  been 
or  shall  be  conveyed  to  individuals  or  oflBcers,  for  the  use  or  benefit  of  the 
United  States,  the  President  is  authorized  to  obtain  from  such  person  a 
release  of  his  interest  to  the  United  States.    [B.  8.] 

Act  of  April  28,  1828,  ch.  41,  4  Stat.  L.  264. 


Sec.  3753.  [Beleasiag  property  from  attachment.]  Whenever  any 
property  owned  or  held  by  the  United  States,  or  in  which  the  United  States 
have  or  claim  an  interest,  shall,  in  any  judicial  proceeding  under  the  laws 
of  any  State,  district,  or  Territory,  be  seized,  arrested,  attached,  or  held 
for  the  security  or  satisfaction  of  any  claim  made  against  such  property, 
the  Secretary  of  the  Treasury,  in  his  discretion,  may  direct  the  Solicitor 
of  the  Treasury  to  cause  a  stipulation  to  be  entered  into  by  the  proper 
district  attorney  for  the  discharge  of  such  property  from  such  seizure, 
arrest,  attachment,  or  proceeding,  to  the  effect  that  upon  such  discharge,  the 
person  asserting  the  claim  agaiiu»t  such  property  shall  become  entitled  to  all 
the  benefits  of  this  and  the  following  section.  Nothing  herein  contained 
shall,  however,  be  considered  as  recognizing  or  conceding  any  right  to 
enforce  by  seizure,  arrest,  attachment,  or  any  judicial  process,  any  claim 
against  any  property  of  the  United  States,  or  against  any  property  held, 
owned,  or  employed  by  the  United  States,  or  by  any  Department  thereof, 
for  any  public  use,  or  as  waiving  any  objection  to  any  proceeding  instituted 
to  enforce  any  such  claim.    [B.  8.]  ' 

Act  of  June  11,  1864,  ch.  117,  13  Stat.  L.  122. 


Fundamental  right. —  The  right  of  a 
party  in  ordinary  litigation  to  a  release 
of  property  from  attachment  upon  givinj^ 
a  bond  for  indemnity  is  fundamental. 
That  doctrine  was  recognized  in  the  debate 
on  the  Act  of  1864,  which  now  appears 
in  the  above  sections  of  the  law.  It  mani- 
festly applies  with  greater  force  and 
reason  in  a  case  affecting  the  government 
as  parens  patriae  than  where  thd  interests 
of  private  litigants  alone  are  involved. 
The  statute  enables  the  government,  al- 
though not  a  party  nor  in  general  subject 
to  be  made  such,  to  intervene  without 
prejudice  and  to  invoke  that  doctrine. 
(1903)   24  Op.  Atty.-Gen.  679. 

Nature  of  statute. —  This  Act  is  not 
mand:itory  in  its  provisions,  and  in  a 
jjalpable  case  of  improper  interference 
with  the  government's  right  the  strong 
executive  arm  may  be  relied  upon  for  the 


protection  of  its  sovereignty,  the  language 
of  the  Act  being  that  the  Secretary  of  the 
Treasury  may  in  his  discretion  cause  such 
stipulation  to  be  entered.  (1903)  24  Op. 
Atty.-Gen.  679. 

Party  entitled  to  immunity. —  This 
statute  is  designed  for  the  protection  of 
the  government  and  can  be  invoked  only 
by  the  United  States.  Missouri  Valley 
Bridge,  etc.,  Co.  v.  Blake,  (C.  C.  A.  4th 
Cir.  1916)  231  Fed.  417,  146  C.  C.  A.  411. 

Proceedings  under  state  law  only. — 
To  authorize  the  discharge  of  a  vessel 
upon  this  stipulation  the  "  judicial  pro- 
ceeding "  in  which  it  is  arrested  must  be 
one  taken  or  conducted  "  under  "  -^  in  sub- 
ordination to  — the  law  of  the  state. 
Such  a  proceeding  can  only  take  place  in 
the  state  court.  It  follows  that  the  sec- 
tion does  not  include  a  "  judicial  proceed- 
ing ''  in  the  national  courts.    The  Revonua 
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Cutter,  (lvS76)  4  Sawy.  136,  20  Fed.  Cas. 
No.  11,712. 

Suit  in  admiralty  to  enforce  state  Hen. 
—  A  suit  in  admiralty  in  a  national  court 
to  enforce  a  lien  given  by  the  state  law 
is  not  a  judicial  proceeding  under  such 
law,  and  therefore  the  United  States  is 
not  entitled  in  such  suit  to  have  the  res 
discharged  from  arrest  imder  this  section. 
ITie  Revenue  Cutter,  (1876)  4  Sawy.  136, 
20  Fed,  Cas.  No.  11,712. 

Nature  of  stipulation. —  The  nature  and 
necessities  of  the  subject,  the  sovereign 
claim  and  interest,- the  object  to  be  gained, 
tlie  words  of  the  statute,  its  fair  inference 
and  clear  reservations,  all  convince  beyond 
doubt  that  the  "  stipulation  to  be  entered 
into  "  is  an  engagement  on  behalf  of  the 
United  States  which  shall  be  addressed  to 
and  filed  with  the  particular  court  under 
proper  reserve  of  submission  to  the  juris- 
diction, whereupon  discharge  of  the  prop- 
erty as  matter  of  course  would  follow,  and 
adverse  claimants  would  have  the  oppor- 
tunity of  establishing  in  accordance  with 
the  law  their  respective  claims  against  the 
bond  of  indemnity  thus  provided.  (1903) 
24  Op.  Atty.-Gen.  679. 

A  stipulation  executed  by  the  United 
States  district  attorney  on  behalf  of  the 
government,  conformably  to  R.  S.  sees. 
3753,  3754,  with  a  view  to  obtaining  pos- 
session of  vessels  building  for  the  United 
States,  which  were  in  the  hands  of  a  re- 
ceiver appointed  in  proceedings  under  a 
state  supply  lien  law,  was  held  not  to 
deprive  the  United  States  of  any  right 
which  it  had  to  assert  claims  to  priority 
under  the  building  contracts  or  rights 
existing  by  reason  of  the  sovereignty  of 
the  United  States,  since  the  evident  pur- 
pose of  these  sections  is  that  neither  the 
United  States  nor  the  claimants  to  the 
property  shall  lose  any  rights  because  of 
the  release  under  the  stipulation,  but  the 
rights  of  the  parties  shall  continue  to  be 
such  as  they  were  before  the  change  of 
possession.  U.  S.  t*.  Ansonia  Brass,  etc., 
Co.,  (1910)  218  U.  S.  452,  31  S.  Ct.  49, 
64  U.  S.  (L.  ed.)  1107. 


The  word  ''stipulation  "  as  used  in  this 
section  denotes  an  undertaking  in  the  na- 
ture of  bail,  and  is  analogous  to  the 
"  stipulation  for  value  "  under  present  ad- 
miralty practice,  the  measure  of  the  gov- 
ernment's obligation  being  limited  in  this 
section  to  "  the  value  of  the  interest  of 
the  United  States  in  the  property  in  ques- 
tion."    (1903)   24  Op.  Atty.-Gen.  679. 

The  discretion  of  courts  relative  to 
such  "  stipulation  "  is  practically  limited 
to  a  consideration  of  the  bond  or  equiva- 
lent engagement,  and  the  sufficiency  of  the 
sureties  where  security  is  required,  the 
release  of  the  proi)erty  following  as  a 
matter  of  right.  (1903)  24  Op.  Atty.- 
G«n.  679. 

Extent  of  exemption. —  The  United 
States  is  entitled  to  the  undisputed  nos- 
session  and  control  of  its  property,  ana  of 
property  in  whidi  it  is  interested  to  the 
extent  of  that  interest,  and  this  possession 
and  control  are  exempt  from  the  process 
of  every  court.  (1903)  24  Op.  Atty.-Gen. 
679. 

Interest  on  claims. —  Under  this  and 
the  following  section  a  stipulation  declar- 
ing that  its  object  was  to  secure  to  all 
the  claimants  tjfie  fullest  possible  protec- 
tion and  securitv  did  not  entitle  the 
claimants  to  receive  interest  upon  the  pro- 
ceeds of  the  propertv  in  the  hands  of  the 
United  States.  William  R.  Trigg  Co.  v. 
Bucyrus  Co.,  (1905)  104  Va,  79,  51  S.  E. 
174. 

Property  in  general  included. —  The 
meaning  of  the  word  "stipulation  "  is  not 
necessarily  restricted  to  admiralty  law; 
it  may  be  applied  to  property  in  general 
in  prior  cases,  and  was  employed  by  Con- 
gress with  this  intention  and  meaning  in 
this  section.  (1903)  24  Op.  Atty.-Gen. 
679. 

No  instrumentality  of  the  government 
may  be  taken  into  custody  and  held  under 
any  adverse  authority  whatever.  This  ap- 
plies as  well  to  an  instrumentality  in 
process  of  creation  as  to  one  already 
completed.     (1903)  24  Op,  Atty.-Gen.  679. 


Sec.  3754.  [Payment.]  In  all  cases  where  a  stipulation  is  entered  into 
tinder  the  preceding  section,  and,  in  consequence  thereof,  the  property  is 
discharged,  and  final  judgment  is  afterward  given  in  the  court  of  last 
resort  to  which  the  Secretary  of  the  Treasury  may  deem  proper  to  cause 
such  proceedings  to  be  carried,  affirming  the  claim  for  the  security  or  satis- 
faction of  which  such  proceedings  have  been  instituted,  and  the  right  of 
the  person  asserting  the  same  to  enforce  it  against  such  property  by  means 
of  such  proceedings',  notwithstanding  the  claims  of  the  United  States 
thereto,  such  final  judgment  shall  be  deemed,  to  all  intents  and  purposes, 
a  full  and  final  determination  of  the  rights  of  such  person,  and  shall  entitle 
such  person,  as  against  the  United  States,  to  such  rights  as  he  would  have 
had  in  case  possession  of  such  property  had  not  been  changed.    Whenever 
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such  claim  is  for  the  payment  of  money,  and  the  same  is  by  such  judgment 
found  to  be  due,  the  presentation  of  a  duly  authenticated  copy  of  the  record 
of  such  judgment  and  proceedings  shall  be  sufScient  evidence  to  the  proper 
accounting  officers  for  the  allowance  thereof ;  and  the  same  shall  thereupon 
be  allowed  and  paid  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated.  The  amount  so  to  be  allowed  and  paid  shall  not,  however, 
exceed  the  value  of  the  interest  of  the  United  States  in  the  property  in 
question.    [JB.  S.] 

Act  of  June  U,  1864,  ch.  117,  13  Stat.  L.  122. 


Sec.  3755.  [Preservation,  sale,  etc.,  of  abandoned  property.]     The 

Secretary  of  the  Treasury  is  authorized  to  make  such  contracts  and  pro- 
visions as  he  may  deem  for  the  interest  of  the  Government,  for  the  preser- 
vation, sale,  or  collection  of  any  property,  or  the  proceeds  thereof,  which 
may  have  been  wrecked,  abandoned,  or  become  derelict,  being  within  the 
jurisdiction  of  the  United  States,  and  which  ought  to  come  to  the  United 
States,  or  of  any  moneys,  dues,  and  other  interests  lately  in  the  possession 
of  or  due  to  the  so-called  Confederate  States,  or  their  agents,  and  now 
belonging  to  the  United  States,  which  are  now  withheld  or  retained  by  any 
person,  corporation,  or  municipality  whatever,  and  which  ought  to  have 
come  into  the  possession  and  custody  of,  or  been  collected  or  received  by, 
the  United  States ;  and  in  such  contracts  to  allow  such  compensation  to  any 
person  giving  information  thereof,  or  who  shall  actually  preserve,  collect, 
surrender,  or  pay  over  the  same,  as  the  Secretary'  of  the  Treasury  may 
deem  just  and  reasonable.  No  costs  or  claim  shall,  however,  become 
eiiargeable  to  the  United  States  in  so  obtaining,  preserving,  collecting, 
receiving,  or  making  available  property,  debts,  dues,  or  interests,  which 
shall  not  be  paid  from  such  moneys  as  shall  be  realized  and  received  from 
the  property  so  collected,  under  each  specific  agreement.     [B.  8,] 

Kes.  of  Jun€  21,  1870,  No.  76,  16  Stat.  L.  380. 


Construction. — The  clause  *'  which  ought 
to  come  to  the  United  States"  ia  not  in- 
tended as  a  declaratory  clause,  but  as  a 
descriptive  and  limiting  one  —  limiting 
the  operation  of  the  law  to  those  classes 
of  property,  wrecked,  abandoned,  or  be- 
come derelict,  "  which  ought  to  cor^  ^  to 
the  United  States/*  Russell  r.  Forty 
Bales  Cptton,  (1872)  21  Fed.  Cas.  No. 
12,154. 

Real  and  personal  property. —  The 
words  "  any  property "  include  real  as 
well  as  personal  property.  (1870)  13  Op. 
Atty.-Gen.  669. 

That  the  word  "  derelict"  is  here  used 
in  a  sense  applicable  to  real  estate  is 
doubtful  perhaps;  but  in  view  of  the 
legislation  of  Congress  enacted  since  the 
"  so-called  Confederate  States "  began  to 
exist,  there  can  be  little  doubt  that  the 
preceding  word,  '*  abandoned,"  may  be  ap- 
plied to  real  property.  (1870)  13  Op. 
Atty.-Gen.  569. 

War  claims. —  Under  the  resolution  of 
June  21,  1870,  it  was  held  in  Russell  v. 


Forty  Bales  Cotton,  (1872)  21  Fed.  Cas. 
No.  12,154,  that  the  continuation  of  the 
resolution  showed  plainly  the  fact  that 
the  property,  duties,  and  claims  that 
"  ought  to  come  to  the  United  States " 
were  such  as  came  through  the  war  of  the 
rebellion,  and  no  others. 

Wreckage. —  This  section  relates  appar- 
ently to  property  which  ought  equitably 
to  go  to  the  United  States,  and  not  to 
wreckage  of  any  kind.  U.  S.  v.  Tyndale, 
(C.  C.  A.  4th  Cir.  1902)  116  Fed.  820,  54 
C.  C.  A.  820. 

What  wrecks  included. —  This  section 
undoubtedly  includes  wrecks  which  are, 
unless  they  have  been  definitely  abandoned 
or  allowed  to  become  derelict,  the  prop- 
el tv  of  the  United  States,  even  if  it  does 
not  exclusively  refer  to  such  wrecks,  but 
extends  also  to  the  property  of  private 
owners  which  has  been  wrecked,  aban- 
doned, or  become  derelict.  (1900)  23  Op. 
Atty.-Gen.  76. 

As  to  Spanish  vessels  wrecked  in  battle 
by  the  naval  vessels  of  the  United  States 
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during  the  war  with  Spain,  and  lying 
along  the  coast  of  Cuba,  see  (1900)  23 
Op.  Atty.-Gen.  76. 

RecoTery  on  fraudulent  judgment. — 
Where  a  judgment  recovered  by  the 
United  States  in  the  Court  of  Claims  has 
been  paid,  and  is  subsequently  set  aside 
on  the  ground  of  f raud,  the  money  can  be 
recovered,  if  at  all,  because  of  the  fraud, 
and  not  because  it  is  property  or  proceeds 
thereof  belonging  to  the  United  States 
and  now  withheld  as  contemplated  by  this 
section.     (1899)  22  Op.  Atty.-Gen.  411. 

Contract  to  recover  money  fraudulently 
obtained. —  The  Secretary  of  the  Treas- 
ury has  no  authority  under  this  section 
to  enter  into  a  contract  with  a  private 
individual  for  the  coUection  of  money 
paid  upon  a  fraudulent  judgment  with 
r^ard  to  the  ownership  of  certain  prop- 
erty captured  by  the  United  States  forces. 
(1899)   22  Op.  Atty.-Gen.  411. 

Liability  of  United  States  under  con- 
tract.—  ^e  Act  authorizing  the   Secre- 


tary of  the  Treasury  to  make  contracts  in 
relation  to  certain  property  and  therein 
to  allow  compensation  to  persons  **  giving 
information  thereof,"  would,  without 
further  restriction,  authorize  the  Secre- 
tary of  the  Treasury  to  create  what  might 
be  called  a  general  liability  on  the  part 
of  the  United  States  to  pay  the  compen- 
sation agreed  upon,  a  liability  which  the 
government  would  not  deny,  thpugh  in 
order  to  its  discharge  an  appropriation  of 
money  by  Congress  might  be  necessary. 
But  by  the  proviso  which  concludes  the 
Act,  the  authority  to  create  such  general 
liability  is  taken  away.  All  modes  of  pay- 
ment other  than  from  moneys  realized 
from  property  secured  under  specific 
agreement  being  prohibited,  there  would 
seem  to  be  no  ground  for  doubt  that  an 
agreement  to  pay  in  this  mode  was  au- 
thorized—  specially  and  solely  authorized 
—  by  the  Act  (1870)  13  Op.  Atty.-Gen. 
569. 


[Secretary  of  Treasury  may  lea«e  unproductiTe  pnblic  property.] 

•    •    •    That  authority  be,  and  is  hereby,  given  to  the  Secretary  of  the 

Treasury  to  lease,  at  his  discretion  for  a  period  not  exceeding  five  years, 

such  unoccupied  and  unproductive  property  of  the  United  States  under 

his  control,  for  the  leasing  of  which  there  is  no  authority  under  existing 

law,  and  such  leases  shall  be  reported  annually  to  Congress     •     •     • 

[20  Stat  L.  383,] 

• 
This  is  from  the  Sundry  Ciyil  Appropriation  Act  of  March  3, 1879,  ch.  182. 


Land  occupied  by  government. — ^Where 
the  land  leased  was  occupied  by  the  gov- 
ernment at  the  time  the  lease  was  made, 
it  is  not  within  the  terms  of  the  pro- 
TisionB  of  this  Act.  (1893)  20  Op. 
Atty.-Gen.  637.  See  also  (1897)  21  Op. 
Atty.-Gen.  476. 


Ellis  Island. — "Under  none  of  these 
provisions  of  the  statutes  can  authority 
be  found  for  the  Secretary  of  the  Treasury 
to  lease  any  part  of  Ellis  Island  which  is 
both  productive  and  occupied.*'  (1B97) 
21  Op.  Atty.-Gen.  476. 


An  act  anthorixing  the  Secretary  of  War  to  lease  pnblic  property  in 

certain  cases. 

[Act  of  July  28,  1892,  ch.  316,  27  Stai.  L.  321.] 

[Secretary  of  War  may  lease  pnblic  property  not  required.]  That 
authority  be,  and  is  hereby,  given  to  the  Secretary  of  War,  when  in  his 
discretion  it  will  be  for  the  public  good,  to  lease,  for  a  period  not  exceeding 
five  years  and  revocable  at  any  time,  such  property  of  the  United  States 
under  his  control  as  may  not  for  the  time  be  required  for  public  use  and 
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for  the  leasing  of  which  there  is  no  authority  under  existing  law,  and  suet 
leases  shall  be  reported  annually  to  Congress :  Provided,  That  nothing  in 
this  act  contained  shall  be  held  to  apply  to  mineral  or  phosphate  lands. 
[27  Stat  L,  32L] 

Longer  than  five  years. —  This  Act  for-  as  to  time,  by  the  Secretary  of  War  to  a 

bids    an    occupation   which    contemplates  church  official,  to  erect  and  maintain  a 

permanency  or  duration  longer  than  five  chapel    on    a    military    reservation,   tran- 

years.  •  (1897)    21  Op.  Atty.-Gen.  537.  scends    statutes.      (1871)    21    Op.   Atty.- 

A  revocable  license,  without  limitation  Gren.  537. 


An  act  to  provide  for  the  conveyance  of  the  low  grounds  in  the  city  of 
Washington,  under  the  provisions  of  the  act  of  Congress,  chapter 
ninety-six,  approved  May  seventh,  eighteen  hundred  and  twenty-two. 

[Act  of  Jvly  1, 187 9 y  cfc.  62,  21  Stat.  L.  47.] 

[Authorily  to  convey  low  lands  in  Washington,  D.  C]  That  the 
powers  and  duties  heretofore  in  and  by  the  third  section  of  the  act  of 
Congress,  approved  May  seventh,  eighteen  hundred  and  twenty-two,  to  wit, 
chapter  ninety-six,  of  the  first  session  of  the  seventeenth  congress,  devolved 
upon  and  vested  in  **  the  mayor  of  the  city  of  Washington  for  the  time 
being  ",  be,  and  the  same  hereby  are,  vested  in  and  devolved  upon  the 
Secretary  of  the  Interior,  who  shall  execute  the  deeds  thereby  required, 
under  his  hand  and  oflBicial  seal,  when  it  shall  appear  to  him  that  the  per- 
sons applying  for  such  deeds  are  duly  entitled  to  have  the  same :  Provided, 
nevertheless,  this  act  shall  not  be  so  construed  as  to  create  or  revive  any 
right  lost  by  lapse  of  time.    [21  Stat.  L.  47.] 

The  Act  of  May  7,  1822,  ch.  96,  3  Stat.  L.  691,  mentioned  in  the  text,  authorized  the 
drainage,  improvement  and  sale  of  certain  low  grounds  on  and  near  the  public 
reservations. 


[Sec.  1.]  [Secretary  of  Treasury  may  sell  lands  acqub^d  by  devise.] 
•  •  •  rphe  Secretary  of  the  Treasury  is  authorized  to  sell  such  lands  as 
have  been  or  may  hereafter  be  acquired  by  the  United  States  by  devise, 
upon  such  terms  and  after  such  public  notice  by  advertisement  as  he  may 
deem  best  for  the  public  interest. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1903,  ch.  1007. 

This  section  superseded  a  similar  provision  of  the  Act  of  Aug.  7,  1882,  ch.  433,  $  1, 
22  Stat.  L.  319,  which  was  as  follows :  "  The  Secretary  of  the  Treasury  is  authorized 
to  sell  such  lands  as  have  been  acquired  by  the  United  States  by  devise,  upon  such 
terms  and  after  such  public  notice  by  advertisement  as  he  ma^  deem  best  for  the 
public  interest," 
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An  act  to  regulate  the  maMng  of  property  returns  by  officers  of  the 

Government. 

[Act  of  March  29,  1894,  ch.  49,  28  Stat  L.  47.] 

[Sec.  1.]  [Property  returns  —  certificates  of  losses.]  That  instead  of 
forwarding  to  the  accounting  officers  of  the  Treasury  Department  returns 
of  public  property  entrusted,  to  the  possession  of  officers  or  agents,  the 
Quartermaster-General,  the  Commissary-General  of  Subsistence,  the  Sur- 
geon-General, the  Chief  of  Engineers,  the  Chief  of  Ordnance,  the  Chief 
Signal  Officer,  the  Paymaster-General  of  the  Navy,  the  Commissioner  of 
Indian  Affairs,  or  other  like  chief  officers  in  any  Department,  by,  through, 
or  under  whom  stores,  supplies,  and  other  public  property  are  received  for 
distribution,  or  whose  duty  it  is  to  receive  or  examine  returns  of  such 
property,  shall  certify  to  the  proper  accounting  officer  of  the  Treasury 
Department,  for  debiting  on  the  proper  account,  any  charge  against  any 
officer  or  agent  intrusted  with  public  property,  arising  from  any  loss,  accru- 
ing by  his  fault,  to  the  Government  as  to  the  property  so  intrusted  to  him. 
[28  Stat.  L.  47.] 


Sec.  2.  [Contents  and  effect  of  cettiflcate.]  That  said  certificate  shall 
set  forth  the  condition  of  such  officer's  or  agent's  property  returns,  that  it 
includes  all  charges  made  up  to  its  date  and  not  previously  certified,  that 
he  has  had  a  reasonable  opportunity  to  be  heard  and  has  not  been  relieved 
of  responsibility  J  the  effect  of  such  certificate,  when  received,  shall  be  the 
same  as  if  the  facts  therein  set  forth  had  been  ascertained  by  the  accounting 
officers  of  the  Treasury  Department  in  accounting.    [28  Stat,  L,  47.] 


Sec.  3.  [Existing  rules,  how  affected  —  opportunity  for  relief.]  That 
the  manner  of  making  property  returns  to  or  in  any  administrative  bureau 
or  department,  or  of  ascertaining  liability  for  property,  under  existing 
laws  and  regulations,  shall  not  be  affected  by  this  Act,  except  as  provided 
in  section  one ;  but  in  all  cases  arising  as  to  such  property  so  intrusted  the 
officer  or  agent  shall  have  an  opportunity  to  relieve  himself  from  liability. 
[28  Stat.  L.  47. \ 


Sec.  4.  [Begulations  to  enforce  Act.]  That  the  heads  of  the  several 
Departments  are  hereby  empowered  to  make  and  enforce  regulations  to 
carry  out  the  provisions  of  this  Act.     [28  Stat.  L.  47.] 


Sec.  5.  [Bepeal.]    That  all  laws  or  parts  of  laws  inconsistent  with  the 
provisions  of  this  Act  are  hereby  repealed.     [28  Stat.  L.  47.] 
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PUBLIC  WORKS  ACT 

(BONDS  OF  CONTRACTORS) 
See  Ptjbuc  Gontbacis 


PUBLICITY   OF   POLITICAL  CONTRIBU 

TIONS  ACT 

See  Blbctiomb 


PURE  FOOD  ACT 

See  Food  and  Drugs 


QUALIFICATION,  PAY  AND  DUTIES  OF 

CUSTOMS  OFFICERS 

See  CtTSTOKS  Dunss 


QUARANTINE 

Plant  Diseases  and  Insect  Pests,  see  Agbicultubb 

Live  Stock,  see  Animate 

See  also  Health  and  Quabantins 


QUARANTINE  DISTRICTS 

See  Animals 
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QUO  WARRANTO 

See  JUDICIABY 


RADIO  COMMUNICATION 

See  BivEBs,  Harbors  and  Canals;  Steam  Vessels;  TBLBaRAPHS, 

Telephones  and  Gables 


RAILROAD  land  GRANT  FORFEITURE 

ACT 


See  Public  Lands 


railroad  rate  act 

See  Intebstatb  Gohmebgb 


RAILROAD  RIGHT  OF  WAY  ACTS 

See  Indians;  Publig  Lands 
»F»a  A.— 87 


RAILROADS 

I.  Government-Aided  Railroads,  1142. 
II.  Safety  Appliances  and  Equipment,  1156. 

III.  Injuries  to  Employees,  1208. 

IV.  Hours  of  Service  of  Employees,  1383. 
V.  Reports,  1420. 

VI.  Medals,  1422. 


I.  aovernment-Aided  Railroads,  1142. 

R.  S.  5256.  Union  Pacific  Railroad,  1142. 

R.  S.  5257.  Connection  of  Other  Roads,  1142. 

R.  S.  5258.  Interstate  Communication,  1143. 

R.  S.  5259.  Compensation  of  Directors,  etc,  Appointed  by  the  United 

States,  1145. 
R.  S.  5260.  Secretary  of  Treasury  to  withheld   Payments  to  Certain 

Railroads,  1145. 
R.  S.  5261.  Companies  May  Sue  in  Court  of  Claims,  1147. 
R.  S.  5262.  Circuit  Court  to  Issue  Mandamus,  etc.,  1147. 

Act  of  July  2,  1864,  ch,  216,  1148. 

Sec  16.  Roads  and  Telegraphs  to  Be  Operated  cw  Continuous  Line 
—  Offenses  —  Jurisdiction  —  Damages,  1148. 

Act  of  June  22,  1874,  ch.  414,  1151. 

Collection  of  Percentage  of  Net  Earnings  of  Pacific  Railr 
roads  f  1151. 

Act  of  March  5,  1875,  ch.  133,  1151. 

Sec  1.  Transportation  for  Government  by  Bond- Aided  Railroads, 
1151. 

^  Ad  of  March  3,  1879,  ch.  183,  1152. 

Settlement  of  Accounts  for  Army  and  MaU  Transportation, 
1152. 

Act  cf  March  3,  1897,  ch.  386,  1152. 

Settlement  of  Accounts  for  Navy  and  Marine  Corps  Trans- 
portaiion,  1152. 

Ad  of  June  30,  1882,  ch.  264,  1153. 

Sec  1.  Payment  for  Army  Transportation  over  Land-Grant  Rail- 
roads, 1153. 

Ad  of  March  3,  1887,  ch.  345,  1153. 

Sec  4-  Protedion  of  Interests  of  United  States  —  Redemption  of 
Prior  Incumbrances,  1153. 
6.  Sinking  Funds  —  Investment,  1154. 

Ad  of  March  3,  1901,  ch.  831,  1155. 

Sec.  1.  Settlement  of  Accounts  for  Transportation  Over  Non-Bonir 
Aided  Lines,  1155. 

(1138] 
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II.  Safety  Appliances  and  Equipmentt  1155. 
Ad  of  March  B,  1893,  cA.  196,  1155. 

Sec.  1.  Driving-Wheel  Brakes  —  Control  of  Train  Brakes,  1155. 
2.  Automatic  Couplers  Required  on  All  Cars,  1161. 

5,  Companies    Complying,    etc.,    May    Refuse    Insufficiently 

Equipped  Cars  from  Connecting  Lines,  1173. 
4'  Grab  Irons,  etc.,  1174. 

6.  Determination  of  Standard  Height  of  Drawbars  —  Certifv- 

cole  and  Notice — Noncomplying  Cars  Excluded,  1176. 

6.  Penalty  for  Violation  of  Law  ^-  Recovery,  1178. 

7.  Time  for  Compliance  May  Be  Extended,  1182. 

8.  Employees  Injured  by  Noncomplying  Cars,  etc.,   Do  Not 

Assume  the  Risk,  1182. 

Ad  of  March  2,  1903,  ch.  976,  1183. 

Sec.  1.  Aviomatic  Couplers  and  Brakes  —  Requirements  for,  Ex- 
tended, 1183. 
2.  Minimum  Number  of  Cars  So  Equipped,  1188. 
S.  Effect  —  Requirement  of  Former  Act  Continued,  1189. 

Act  of  April  U,  1910,  ch.  160,  1189. 

Sec,  1.  Railway  Safety  Appliances  —  Application  of  Laws,  1189. 
2.  Equipment  Required  after  July  1,  1911,  on  Cars,  1190. 
S.  Standard  Equipment  Required  in  Six  Months  —  Penalty 
—  Extension   of    Period  —  Modifying   Standard    Draw 
Bars,  1191. 

4.  Penally  for  Violations  —  Hauling  Defective  Cars  for  Neces- 

sary Repairs  —  Risk  of  Carrier  —  Use  of  Chains  Lim- 
ited, 1192. 

5.  Liability  for  Hauling  Defective  Cars  Except  for  Repairs, 

1198. 

6.  Enforcement  by  Interstate  Commerce  Commission,  1199. 

Ad  of  March  4,  1911,  ch.  286,  1199. 

Sec.  1.  Extension  of  Period  for  Compliance  with  Safety  Appliance 
Acts,  1199. 

Ad  of  May  SO,  1908,  ch.  225  {''Ash  Pan  Ad"),  1199- 

See.  1.  Locomotive   Ash    Pan  —  Engines   to   Be    Equipped   with 
Safety  Pans,  1199. 
2.  Use  of  Locomotives  Not  Equipped  vnth,  Forbidden,  1199. 
S.  Penalty  for  Violation  —  Suits  —  Informaiion,  1200. 
4-  Interstate  Commerce  Commission  to  Enforce  Ad,  1200. 

5.  Receivers,  etc..  Included  in  Term  ^^Common  Carrier,*^  1200. 

6.  Exception,  1200. 

Ad  of  FA.  17,  1911,  ch.  103  (''Locomotive  Boiler  Ad  of  1911  "),  1200. 
Sec.    1.  Locomotive  Boilers  —  Common  Carriers  Affected  by  Ad 
—  Meaning  of  Terms  —  ''Railroads  "  —  "Employees  " 
1200. 

t.  Locomotives  —  Use,  Unless  imth  Safe  Boilers,  Unlawful  — 
Inspedion,  1201. 

S.  Chief  and  Two  Assistant  Chief  Inspectors  —  Appoint- 
ment,  etc. —  Seledion  —  Salaries,  etc. —  Office,  etc.,  1201. 

^.  In^edion  Distrids  —  Distrid  Inspectors  —  Classified 
Civil  Service  —  Salaries,  etc. —  Examinations  of  Appli- 
cants ~  Disqualifications,  1201. 
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Sec.  B.  Inspection  by  Carriers  —  Approval,  etc,f  of  Rules  Filed -^ 
Rules  to  Be  Observed  if  Carrier  Fails  to  File  Any  — 
Changes  —  Office  Rules^  etc. —  Approval  of  all  Rvks, 
1202. 

6.  District  Inspection  —  Personal  Inspection  of  Boilers  — 

Inspection  by  Carriers  —  Svx>m  Reports  to  Be  Filed  — 
Repairing  Defects — Notice  of  Defective  BoilerSy  etc.— 
Appeals  to  Chief  Inspector  by  Carrier  —  Re-examinaiion 
—  Effed  —  Appeals  to  Interstate  Commerce  Commission 
— Final  Action  —  Inspector's  Requirements  Effedm 
Pending  Appeals^  1203. 

7.  Annual  Report  of  Chief  Inspector ,  1204. 

8.  Accidents  from  Failure  of  Boilers — Investigation  —  Dm- 

abled  Parts  to  Be  Preserved  —  Detailed  Reports  — 
Reports  by  Interstate  Commerce  Commission  of  Cause, 
etc. —  Reports,  etc.,  Not  Admitted  in  Damage  SuiiSj 
1204. 

9.  Penalty  for   Violations  by  Carriers  —  Duty  of  Distrid 

Attorneys   to   Bring   Suits — Information  from   Chief 
Inspector,  1204. 
10.  Limit  of  Appropriations,  1205. 

Act  of  March  4,  i915,  ch.  169  {''Locomotive  Boiler  Ad  of  1915 "), 

1205. 
Sec.  1.  Equipment  of  Locomotives  with  Safe  Boilers  and  Appurte- 
nances, 1205. 
£.  Inspection  —  Examination  of  Inspectors,  1206. 
S.  Effect  of  Act  as  Amending  or  Repealing   Prior  Acts  or 
Orders  of  Commission,  1206; 

4.  Effect,  1206. 

Res.  of  June  SO,  1906,  No.  46,  1207. 

Investigation   of  Block   Signal   Systems,    etc. —  Power  to 
Procure  Evidence,  1207. 

Act  of  May  27,  1908,  ch.  200,  1207. 

Sec.  1.  Enforcement  of  Safety  Appliance  Act  — Inspection  of  Mail 
Cars,  1207. 
Investigation  of  Safety  Appliances,  Systems,  etc.,  1207. 

III.  Injuries  to  Employees,  1208. 

Act  of  April  22,  1908,  ch.  U9  {"Federal  Em i  layers'  LiabilUy  Act"), 

1208. 
Sec.  1.  Liability  of  Railroads  for  Injuries  to  Employees,  1208. 

2.  Damages  for  Injuries  in  Territories,  District  of  Columbia, 
Canal  Zone,  etc.,  1339. 

5.  Contributory  Negligence  of  Employee,  1339. 

4.  Assumption  of  Risk  of  Employment,  1352. 

5.  Agreements,  etc.,  for  Exemption  from  Liability  —  SetrOff  cf 

Insurance,  etc.,  Contributions,  1364. 

6.  Limitation  of  Actions  —  Concurrent  Jurisdiction  of  State 

and  Federal  Courts  —  Removal,  1369. 

7.  Receivers  as  Included  in  Term  **Common  C(  rrier/*  1377. 

8.  Prior  Laws  Not  Affected,  1378. 
$.  Survival  of  Right  of  Action,  137& 
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IV.  Hours  of  Service  of  Employees,  1383. 

Act  of  March  4,  1907,  cL  2939,  1383. 

Sec.  1.  Service  Hours  of  Employees  Restricted  —  Meaning  of 
** Railroad  "-^Meaning  of  '^Employees,"  1383. 
S.  Sixteen  Hours  the  Maximum  Continuous  Service  of  Train- 
men —  Ten  Consecutive  Hours  Off  Duty  —  Service  Hours 
of  Telegraph,  etc.,  Operators  —  Period  May  Be  Ex- 
tended, 1387. 

5,  Penalty  for  Violation  —  Prosecutions  —  Unavoidable  Acci- 

dents, etc, —  Wrecking,  etc.,  Crews,  1406. 

4.  Enforcement,  1418. 

6.  Effect,  1420. 

V.  Reports,  1420. 

Act  of  May  6,  1910,  ch.  208,  1420. 

Sec.  1.  Railway  Accidents  —  Common  Carriers  to  Make  Monthly 
Reports  of,  1420. 
2.  Penalty,  1421. 

5.  Investigation  by  Interstate  Commerce  Commission  —  Authx)r- 

ity  Conferred  —  Cooperation  with  State  Commissions  — 
Publication,  etc.,  of  Reports,  1421. 
4'  Reports  Inadmissible  as  Evidence  in  Darruige  Suits,  1422. 

5.  Form  of  Reports,  1422. 

6.  Prior  Act  Repealed,  1422. 

7.  Definitions  —  "  Interstate    Commerce  "  —  **  Foreign    Com- 

merce/' 1422. 

8.  Effect,  1422. 

\t  Medals,  1422. 

Act  of  Feb.  23,  1905,  ch,  7U,  1422. 

Sec.  1.  Medals  for  Life  Saving  on  Railroads,  1422. 
2.  Rosettes,  etc. —  Lost,  etc..  Ribbons,  1423. 
S.  Payment  of  Expenses,  1423. 

CROSS-REFERENCES 

Rights  of  Way  Over  Public  Lands,  see  ALASKA;  INDIANS;  PUBLIC 
LANDS;  PUBLIC  PARKS. 

Transportation  of  Animals,  see  ANIMALS, 

Encroachments  on  Cemeteries,  see  CEMETERIES. 

Transportation  of  Indian  Supplies,  see  INDIANS. 

Larceny  of  Property  in  Interstate  Commerce,  see  INTERSTATE  COM- 
MERCE, 

Regulation  of  Railroad  Transportation,  see  INTERSTATE  COMMERCE. 

Jurisdiction  of  Suits  by  or  against,  see  JUDICIARY. 

Arbitration  of  Differences  Between  Companies  and  Employees,  see  LABOR. 

Train  Robberies,  see  PENAL  LAWS. 

Transportation  of  Mails,  see  POSTAL  SERVICE. 

Grants  of  Land  to,  see  PUBLIC  LANDS. 

Pannma  Railroad,  see  RIVERS,  HARBORS  AND  CANALS. 

Telegraph  Lines,  see  TELEGRAPHS,  TELEPHONES  AND  CABLES. 

Transportation  of  Troops,  see  WAR  DEPARTMENT  AND  MILITARY 
ESTABLISHMENT. 

See  generally  CARRIERS. 
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I.    OOVEBNMENTAIDED  BAILSOADS 

Sec.  5256.  [Union  Pacific  Railroad.]  The  books,  records,  corre- 
spondence, and  all  other  documents  of  the  Union  Pacific  Railroad  Company, 
shall  at  all  times  be  open  to  inspection  by  the  Secretary  of  the  Treasury, 
or  such  persons  as  he  may  delegate  for  that  purpose.  The  laws  of  the 
United  States  providing  for  proceedings  in  bankruptcy  shall  not  be  held 
to  apply  to  said  corporation.  No  dividend  shall  hereafter  be  made  by  said 
company  but  from  the  actual  net  earnings  thereof ;  and  no  new  stock  shall 
be  issued  or  mortgages  or  pledges  made  on  the  property  or  future  earnings 
of  the  company  without  leave  of  Congress,  except  for  the  purpose  of  fund- 
ing and  securing  debt  now  existing,  or  the  renewals  thereof.  No  director 
or  officer  of  said  road  shall  hereafter  be  interested,  directly  or  indirectly;  in 
any  contract  therewith  except  for  his  lawful  compensation  as  such  officer. 
Any  director  or  officer  who  shall  pay  or  declare,  or  aid  in  paying  or  declar- 
ing, any  dividend,  or  creating  any  mortgage  or  pledge  prohibited  by  this 
act,  shall  be  punished  by  imprisonment  not  exceeding  two  years,  and  by  fine 
not  exceeding  five  thousand  dollars.     [B.  S,] 

Act  of  March  3,  1873,  ch.  22^,  17  Stat.  L.  500. 

Sections  5256-5262  constitute  title  64  of  the  Revised  Statutes  entitled  ''Railways." 

The  Union  Pacific  Railroad  Company  was  incorporated,  and  provisions  made  for  the 
construction  of  the  Union  Pacific  Railroad  by  the  Act  of  July  1,  1862,  ch.  120,  12 
Stat.  L.  489.  This  Act  was  amended  by  an  Act  of  July  2,  1864,  ch.  216,  13  SUt.  L.  356. 
With  the  exception  of  section  15  of  the  last  cited  Act,  which  is  given  as  amended 
infra,  p.  1148,  the  other  provisions  of  this  Act  are  omitted  as  executed.  Further  pro- 
visions relating  to  the  IJnion  Pacific  Railroad  were  made  by  the  Thurman  Act  of 
May  7,  1878,  ch.  96,  20  Stat.  L.  56,  which  is  likewise  omitted  as  executed. 

By  the  Act  of  June  19,  1878,  ch.  316,  20  Stat.  L.  169,  there  was  established  the  office 
of  auditor  of  railroad  accounts  as  a  bureau  of  the  interior  department.  By  the  Act 
of  March  3,  1881,  ch.  130,  §  1,  21  Stat.  L.  409,  the  auditor  was  styled  commissioner 
of  railroads.  Various  subsequent  Acts  provided  for  the  termination  of  the  office. 
These  were  superseded  by  the  Act  of  March  3,  1903,  ch.  1007,  8  1,  32  Stat.  L.  1119, 
which  provided  that  theoflSce  should  expire  on  June  30,  1904,  and  that  the  duties  of 
the  commissioner  should  be  transferred  to  the  Secretary  of  the  Interior  together  with 
the  records  and  files  of  the  office.  However,  said  Act  of  June  19,  1878,  ch.  316,  together 
w^ith  the  amending  Acts,  wa«  repealed  by  the  Act  of  Aug.  24,  1912,  ch.  374,  37  Stat. 
L.  603. 

The  Act  of  Jan.  28,  1916,  ch.  22,  |  5,  given  in  Judiciabt,  vol.  6,  p.  238, 
provided  that  no  court  of  the  United  States  should  have  jurisdiction  of  any  action  or 
suit  by  or  against  any  railroad  company  upon  the  ground  that  said  railroad  company 
was  incorporated  under  an  Act  of  Congress. 

Sec.  5257.  [Connection  of  other  roads.]  Any  railroad  company  now  or 
hereafter  incorporated  under  any  law  of  the  United  States,  or  of  any  State, 
which  has  been  or  may  be  organized  by  an  act  of  Congress,  may  connect  its 
road  with  the  Union  Pacific  Railroad,  or  any  of  its  branches.    [B.  S.] 

Act  of  July  1,  1862,  ch.  120,  12  Stat.  L.  496. 


Rii^ht  of  state  to  authorize  crossing. — 
The  most  that  can  be  claimed  under  this 
section  is,  that  Congress  intended  that  no 
road  should  be  prevented  by  state  legis- 
lation from  making  a  connection  with  the 
Pacific  railroads,  if,  in  the  judgment  of 
the  President,  the  necessities  of  the  general 
r^overnnient  re(|uired  such  connection.  It 
would  be  strained  and  unnatural  con- 
struction to  hold  that  retaining  a  right  to 
establish  a  connection  carried  with  it  an 
implied  denial  of  the  power  of  the  state 


to  authorize  a  crossing.  Union  Pac.  R. 
Co.  V.  Leavenworth,  etc.,  R.  Co.,  (C.  C. 
Kan.  1887)  29  Fed.  728. 

Right  of  state  to  require  transfer  of 
freight,  etc. —  By  virtue  of  this  and  the 
following  section  an  Iowa  statute  requir- 
ing railway  companies  connecting  with 
the  Union  Pacific  tUil<way  to  transfer 
their  freight,  passengers  and  express  mat- 
ter  at  Council  Bluffs,  Iowa,  was  held  in- 
volved as  being  in  conflict  with  such  sec- 
tions.   Council  Bluffs  t*.  Kansas  City,  etc., 
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R.  Co.,  (1876)   46  la.  338,  24  Am.  Rep. 
773. 

Bridge  over  MiMOuri  river. —  The  bridge 
constructed  by  the  Union  Pacific  Railroad 
Gonapany  over  the  Missouri  river,  between 
OmaJia,  in  Nebraska,  and  Ck>uncil  Bluffs, 
in  Iowa,  is  a  part  of  the  railroad.    The 


company  was  authorized  to  build  it  only 
for  the  use  of  the  road,  and  is  bound  to 
operate  and  run  the  whole  road,  including 
the  bridge,  as  one  connected  and  continu- 
ous line.  Union  Pac.  R.  Co.  v.  Hall, 
(187«)  91  U.  S.  343,  23  U.  S.  (L.  ed.)  428. 


Sec.  5258.  [Interstate  commmiication.]  Bvery  railroad  company  in 
the  United  States,  whose  road  is  operated  by  steam,  its  successors  and 
assigns,  is  hereby  authorized  to  carry  upon  and  over  its  road,  boats,  bridges, 
and  ferries,  all  passengers,  troops,  Government  supplies,  mails,  freight, 
and  property  on  their  way  from  any  State  to  another  State,  and  to  receive 
compensation  therefor,  and  to  connect  with  roads  of  other  States  so  as  to 
form  continuous  lines  for  the  transportation  of  the  same  to  the  place  of 
destination.  But  this  section  shall  not  affect  any  stipulation  between  the 
Government  of  the  United  States  and  any  railroad  company  for  transporta- 
tion or  fares  without  compensation,  nor  impair  or  change  the  conditions 
imposed  by  the  terms  of  any  act  granting  lands  to  any  such  company  to 
aid  in  the  construction  of  its  road,  nor  shall  it  be  construed  to  authorize 
any  railroad  company  to  build  any  new  road  or  connection  with  any  other 
road  without  authority  from  the  State  in  which  such  railroad  or  connection 
may  be  proposed.  And  Congress  may  at  any  time  alter,  amend,  or  repeal 
this  section.     [R,  8.] 

Act  of  June  15,  1866,  ch.  124,  14  Stat.  L.  66. 

In  general — It  is  impossible  to  ignore 
the  great  public  policy  in  favor  of  con- 
tinuous lines  thus  declared  by  Congress, 
and  it  is  in  effectuation  of  this  policy 
that  such  business  arrangements  as  will 
make  such  connections  effective  are  made. 
Union  Pac.  R.  Co.  r.  Chicago,  etc.,  R.  Co,, 
(1896)  163  U.  S.  564,  16  S.  Ct.  1173,  41 
U.  8.  (L.  ed.)  265,  affirming  (C.  C.  A.  8th 
Cir.  1892)  61  Fed.  309,  ID  U.  S.  App.  98, 
2  C.  C.  A.  174. 

This  section  was  directed  against  the 
trammels  of  state  enactments  then  exist- 
ing or  which  might  be  attempted.  But  it 
was  not  the  purpose  to  relieve  railroads 
from  any  obligations  to  their  creditors  or 
to  take  from  their  creditors  any  remedial 
process  provided  by  the  laws  of  the  state. 
Davis  V.  Cleveland,  etc.,  R.  Co.,  (1910) 
217  U.  S.  167,  30  S.  Ct.  463,  54  U.  S.  (L. 
ed.)  708,  18  Ann.  Cas.  907,  27  L.  R.  A, 
(N.  S.)  »23,  reversing  (N.  D.  la.  1906) 
146  Fed.  403. 

The  purpose  and  policy  of  the  (Congress 
has  been  constantly  to  promote  and  often 
to  require  the  formation  and  operation  of 
continuous  lines  of  transportation.  Al- 
most without  exception  it  has  authorized, 
and  generally  has  required,  the  owners  of 
railroad  bridges  built  under  its  authority 
to  allow  the  use  of  their  bridges  and 
tracks  for  the  passage  of  trains  of  con- 
necting companies.  Union  Pac.  R.  Co.  v. 
Oiicago,  etc.,  R.  Co.,  (C.  C.  A.  8th  Cir. 
1S92)  61  Fed.  309,  10  U.  S.  App.  98,  2  C. 


C.  A.  174,  affirmed  (1896)  163  U.  S.  564, 
16  S.  Ct.  1173,  41  U.  S.  (L.  ed.)  265, 

Effect  on  admiralty  jurisdiction. —  This 
section  has  no  bearing  upon  the  question 
of  the  jurisdiction  of  the  courts  of  ad- 
miralty. It  was  passed  by  Congress  under 
the  commercial  clause  of  the  Constitution, 
and  authorizes  continuous  lines  of  railroad 
from  one  state  to  another  state,  and  thus 
secures  interstate  commerce  against  ob- 
stacles even  if  attempted  by  state  action; 
and  it  was  not  intended  to  deprive  courts 
of  admiralty  of  any  jurisdiction  which 
they  otherwise  had.  The  question  of  juris- 
diction  is  to  be  consid<erea  without  r^ard 
to  this  section  of  the  statutes.  The  St. 
Louis,  (D.  C.  Ky.  1891)  48  Fed.  312. 

Effect  on  private  contracts. — "  The  Act 
of  June  15,  1866  (sec.  5258,  R.  S.),  was 
never  intended  to  invade  the  domain  of 
private  contracts  between  common  carriers, 
which  were  valid  when  made,  and  are  not 
in  conflict  with  the  provisions  of  the  law. 
In  Dubuque,  etc.,  R.  Co.  v.  Richmond, 
(1874)  19  Wall.  [684],  590,  [22  U.  S.  (L. 
ed.)  173,  177],  the  Supreme  Court  says  of 
such  contracts,  '  that  the  observance  of 
good  faith  between  parties,  and  the  up- 
holding  of  private  contracts  and  enforcing 
their  obligations,  are  matters  of  higher 
moment  and  importance  to  the  public  wel- 
fare, and  are  more  far  reaching  in  their 
consequences,  than  the  public  policy  sought 
to  be  established  in  the  facilitation  of 
commercial  intercourse  among  the  states, 
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which  the  Act  of  June  15,  1866,  aimed  to 
promote.' "  Kentucky,  etc.,  Bridge  CJo.  v. 
Louisvile,  etc.,  R.  Co.,  (C.  C.  Ky.  1889)  37 
Fed.  667,  appeal  dismisBed  (1893)  149 
U.  S.  777,  18  S.  Ct.  1048,  37  U.  S.  (L.  ed.) 
964. 

The  power  to  regulate  commerce  among 
the  several  states  was  vested  in  Congress 
in  order  to  secure  equality  and  freedom 
in  commercial  intercourse  against  dia- 
criminating  state  legislation.  It  was  not 
intended  that  the  power  should  be  exer- 
cised so  as  to  interfere  with  private  con- 
tracts not  designed  at  the  time  they  were 
made  to  create  impediments  to  such*  inter- 
course. Dubuque,  etc,.  R.  Co.  v,  Richmond, 
(1874)  19  Wall.  584,  22  U.  S.  (L.  ed.) 
173. 

Through  routes  and  rates. —  This  sec- 
tion imposes  no  duty,  but  merely  permits 
or  authorizes  the  carriage  of  traffic  from 
one  state  to  another,  and  to  that  end  the 
fomuition  of  continuous  lines,  evidently 
by  mutual  agreement.  The  section  was  in 
full  force  when  the  cases  of  Atchison,  etc., 
R.  Co.  V.  Denver,  etc.,  R.  Co.,  (1884)  110 
U.  S.  667,  4  S.  Ct.  185,  28  U.  S.  (L.  ed.) 
291,  and  Dubuque,  etc.,  R.  Co.  v.  Rich- 
mond, (1874)  19  Wall.  584,  22  U.  S.  (L. 
ed.)  173,  were  decided,  and  was  not  consid- 
ered by  the  Supreme  Court  as  conferring 
any  right  to  a  through  route  and  a  joint 
through  rating.  It  is  not  a  public  duty 
imposed  by  the  Act  to  regulate  commerce 
that  every  common  carrier,  subject  to  the 
provisions  of  that  law,  shall  concede  or 
afford  through  routing  and  through  rates 
to  all  connected  lines,  whenever  and  so 
long  as  it  voluntarily  makes  or  enters  into 
such  arrangements  with  any  connecting 
lines.  Kentucky,  etc..  Bridge  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  (C.  C.  Ky.  1889)  37 
Fed.  567,  appeal  dismissed  (1893)  149  U. 
S,  777,  13  S.  Ct.  1048,  37  U.  6.  (L.  ed.) 
964. 

Compelling  performance  of  duties  by 
state. —  "The  state  may  doubtless  com- 
pel the  railroad  company  to  perform  the 
duty  imposed  by  its  charter  of  carrying 
passengers  and  goods  between  its  termini 
within  the  state.  But  so  long  at  least 
as  that  duty  is  adequately  performed  by 
the  company,  the  state  cannot,  under  the 
guise  of  compelling  its  performance,  in- 
terfere with  the  performance  of  para- 
mount duties  to  which  the  company  has 
been  subjected  by  the  Constitution  and 
laws  of  the  United  States."  Illinois 
C^ent.  R.  Co.  r.  Illinois,  (1896)  163  U.  S. 
142,  16  S.  Ct.  1096,  41  U.  S.  (L.  ed.) 
107. 

State  regulations  for  public  conven- 
ience.—  The  above  statutory  provision 
wns  not  intended  to  interfere  with  the 
authority  of  the  states  to  enact  such 
regulations,  with  respect  at  least  to  a 
railroad  corporation  of  its  own  creation, 
as  were  not  directed  against  interstate 
commerce,  but  which  only  incidentally  or 


remotely  affected  such  commerce,  and 
were  not  in  themselves  regulations  of 
interstate  commerce,  but  were  designed 
reasonablv  to  subserve  the  convenience 
of  the  public.  Lake  Shore,  etc.,  R«  Co.  r. 
Ohio,  (1899)  173  U.  S.  286,  19  S.  Ct. 
465,  43  U.  S.  (L.  ed.)  702,  and  cases 
therein  cited. 

State  laws  for  security  of  passengers. — 
The  auUiority  conferred  upon  railroad 
companies  engaged  in  coipmerce  among 
the  states,  whatever  may  be  the  extent 
of  such  authority,  does  not  interfere  in 
any  degree  with  the  passage  by  the  states 
of  laws  having  for  their  object  the  per- 
sonal security  of  passengers  while  travel- 
ing within  their  respective  limits  from 
one  state  to  another  on  cars  propelled 
by  steam.  New  York,  etc.,  R.  Co.  r.  New 
York,  (1897)  165  U.  S.  628,  17  S.  Ct- 
418,  41  U.  S.  (L.  ed.)  853. 

The  state  may  make  reasonable  regula- 
tions to  secure  the  safety  of  passengers 
even  on  interstate  trains,  within  its  bor- 
ders. But  the  state  can  do  nothing  which 
will  directly  burden  or  impede  the  inter- 
state traffic  of  the  company  or  impair  the 
usefulness  of  the  facilities  for  such  traffic. 
Illinois  Cent.  R.  Co.  v.  Illinois,  (1896) 
163  U.  S.  142,  16  S.  Ct.  1096,  41  U.  S. 
(L.  ed.)  107  {citing  Smith  t>.  Alabama, 
(1888)  124  U.  S.  465,  8  S.  Ct.  564,  31 
U.  S.  (L.  ed.)  508;  Stone  t:.  Farmers 
Loan,  etc.,  Co.,  (1885)  116  U.  S.  307,  6 
S.  Ct.  334,  388,  1191,  29  U.  S.  (L.  ed.) 
636;  Dubuque,  etc.,  R.  Co.  f.  Richmond, 
(1874)  19  Wall.  684,  22  U.  S.  (L.  ed.) 
173). 

State  law  excluding  diseased  cattle. — 
The  authority  given  by  this  section  to 
railroad  companies  to  carry  ^*  freight  and 
property "  over  their  respective  roads 
from  one  state  to  another  state  did  not 
authorize  a  railroad  company  to  carry 
into  a  state  cattle  known,  or  which  by 
due  diligence  might  be  .^^nown,  to  be  in 
such  condition  as  to  impart  or  communi- 
cate disease  to  the  domestic  cattle  of  such 
state;  and  a  statute  of  Kansas  prescrib- 
ing as  a  rule  of  civil  conduct  that  a  per- 
son or  corporntiim  should  not  bring  into 
that  state  cattle  known,  or  which  by 
proper  diligence  could  be  known,  to  be 
capable  of  communicating  disease  to  do- 
mestic cattle,  could  not  be  regardctl  as 
beyond  the  neoeasities  of  the  case  nor  as 
interfering  with  any  right  intended  to  be 
given  or  recognized  by  this  section.  Mis- 
souri, etc.,  R.  Co.  V.  Haber,  (1898)  169 
U.  S.  613,  18  S.  Ct.  488,  42  U.  S.  (L.  ed.)- 
878. 

Attachment  of  railway  cars. —  Cars 
own^^d  by  a  foreign  railway  company, 
whicli  have  temporarily  come  into  the 
state  in  the  course  of  interstate  trans- 
portation, through  the  agency  of  other 
carriers,  are  subject  to  attachment  under 
the  state  laws,  despite  the  provisions  of 
the  Interstate  Commerce  Act  and  of  this 
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Bection',  8ecaring'66nt!iiuitT  of  transpor- 
tation. Davis  I*.  Clevelana,  etc.,  R.  Co., 
(1910)  217  U.  S.  157,  30  S.  Ct.  463,  54 
U.  S.  (L.  ed.)  708,  18  Ann.  Caa.  907,  27 
L.  R.  A.  (N.  S.)  823,  reversing  (N.  D. 
la.  1906)  146  Fed.  403.  See  also  South- 
em  Flour,  etc.,  Co.  v.  Nortliem  Pac.  R. 
Co.,  (1906)  127  Ga:  62G,  56  S.  E.  742, 
119  A.  S.  R.  356,  9  Ann.  Cas.  437,  9  L.  R. 
A.  (N.  S.)  853;  De  Rochemont  c.  New 
York  Cent.,  etc.,  R.  Co.,  (1909)  75  N.  H. 
158,  71.  AU.  868,  139  A.  S.  R.  673,  29 
L.  R.  A.   (N.  S.)    529. 

Gamiflhment  of  freight  of  nonresident 
carrieiu — Sums  due  to  a  foreign  railway 


carrier  from  other  carriers  a«  tKe  for- 
mer's share  of  freight  on  interstate  ship: 
ments  may  be  garnished  under  the  state 
laws,  despite  the  provisions  of  the  Inter- 
state Commerce  Act  and  of  this  section, 
securing  continuity  of  transportation. 
Davis  V.  ClevQlsLiid,  etc.,  R.  Co.,  (1910) 
217  U.  S.  157,  30  S.  Ct.  463,  64  U.  S. 
(li,  ed.)  708,  18  Ann.  Cas.  907,  27  L.  R. 
A.  (N.  S.)  823,  reversing  (N.  D.  la.  1906) 
146  Fed.  403. 

Cited  in  Adams  Exp.  Co.  t*.  Kentucky, 
(1909)  214  U.  S.  218;  29  S.Ct.  633,  63 
U.  S.  (L.  ed.)  972. 


Sec.  5259.  [Compensation  of  directoTs,  etc.,  appointed  by  the  United 
States.]  Whenever,  in  any  grant  of  land  or  other  subsidies,  made  or  here^ 
after  to  be  made,  to  railroads  or  other  corporations,  the  United  States  has 
reserved  the  right,  or  shall  reserve  it,  to  appoint  directors,  engineers,  com; 
missioners,  or  other  agents  to  examine  the  roads,  or  act  in  conjunction  with 
other  officers  of  such  company  or  companies,  all  the  costs,  charges,  and  pay 
of-  such  directors,  engineers,  commissioners,  or  agents  shall  be  paid  by  the^ 
respective  companies.  Such  directors,  ehgineers,  commissioners,  or  agents 
shall  be  paid  for  such  services  the  sum  of  ten  doljars  per  day,  for  each  and 
every  day  actually  and  necessarily  employed,  and  ten  cents  per  mile  for 
each  and  every  mile  actually  and  necessarily  traveled,  in  discharging  the 
duties  required  of  them,  which  per  diem  and  mileage  shall  be  in  full  com- 
pensation for  such  services.  In  case  any  company  shall  refuse  or  neglect 
to  make  such  payments,  no  more  patents  for  lands  or  other  subsidies  shall 
be  issued  to  such  company  until  these  requirements  are  complied  with. 
[R.  8.] 

Act  of  July  27,  1S66,  ch.  278,  14  Stat.  L.  299. 

Prorisions  for  the  printing  and  distribution  of  the  Report  of  the  Govemmeiit  Direct- 
ors of  the  Union- Pacific  Railways  were  made  by  the  Act  of  Jan.  12,  1895,  ch.  23, 
{  73  [40],  given  in  Public  Documents,  ante,  p.  438. 


Powers  of  government  directors. —  Con« 
gress  did  not  vest  in  the  government  di- 
rectors any  peculiar  powers.  They  htd 
the  same  powers  as  other  directors  and 
no  more;  but  as  government  directors 
they  were  to  make  reports  to  the  Secre- 
tary of  the  Interior  in  respect  of  the 
affairs  and  matters  mentionea  in  the  Act 
of  1864.  They  could  not,  either  by  a 
negative  vote  or  by  absenting  themselves 
from  the  meeting,  prevent  the  transaction 
of  the  necessary  business  of  the  company 
in  which  they  were  entitled  to  participate 
on  the  same  terms  as  their  associates. 
Congress  did  not  look  to  any  action  of 
theirs  for  the  protection   of  the  public 


interests,  but  sought  to  secure  those  in- 
terests by  specific  legislation.    Union  Pac. 
R.  Co.  V,  Chicago,  etc.,  R.  Co.,   <1806) 
163  U.  S.  664,  16  S.  Ct.  1173,  4rl  U.  S.< 
(L.  ed.)  266. 

Effect  on  control  of  stockholden.-— 
This  provision  for  government  directors 
did  not  take  the  corporation  out  of  the- 
general  rule,  that,  except  in  cases  where 
the  charter  imposes  a  limitation,  the 
stockholders  are  the  proper  parties  to 
take  final  action  in  the  management  of' 
the  corporate  affairs.  Union  Pac.  R.  Co. 
I?.  Chicago,  etc.,  R.  Co.,  (1896)  163  U.  S. 
664,  16  8.  Ct.  1173,  41  U.  S.  (L.  ed.) 
266. 


Sec.  5260.  [Secretary  of  Treasury  to  withhold  payments  to  certain 
railroads.]  The  Secretary  of  the  Treasury  is  directed  to  withhold  all  pay- 
ments to  any  railroad  company  and  its  assigns,  on  account  of  freights  or 
transportation  over  their  respective  roads  of  any  kind,  to  the  amount  of 
payments  made  by  the  United  States  for  interest  upon  bonds  of  the  United 
States  issued  to  any   such   company,   and  which   shall  not  have  been 
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re-imbursed,  together  with  the  five  jper  centum  of  net  earnings  due  and 
unapplied,  as  provided  by  law.     [B.  8.] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  508. 

The  last  phrase  of  this  section  "  five  per  centum  of  net  earnings  due  and  unapplied, 
as  provided  by  law,"  refers  to  a  provision  of  the  Act  of  July  1,  1862,  ch.  120, 
12  Stat.  L.  489,  which  incorporated  the  Union  Pacific  Railroad  Company,  and  which, 
by  section  6  thereof,  required  at  least  five  per  cent  of  the  earnings  of  said  road  to  be 
applied  to  the  payment  of  bonds  issued  by  the  United  States  Government  in  aid  of 
the  construction  of  said  road.  Other  sections  of  said  Act  made  similar  provisions 
with  respect  of  certain  other  companies. 

Further  provisions  relating  to  the  ascertainment  of  the  amount  of  said  net  earnings 
were  made  by  the  Act  of  July  2,  1864,  ch.  216,  13  Stat.  L.  356,  amending  said  Act  of 
July  2,  1862,  ch.  120,  and  the  amendatory  Act  of  May  7,  1878,  ch.  96,  20  Stat  L.  66. 

The  method  of  collection  of  said  net  earnings  was  prescribed  by  the  Act  of  June  22, 
1874,  ch.  414,  infra,  p.  1161. 


Effect  of  other  Acts. —  The  provisions 
in  the  Act  of  March  3,  1877,  ch.  101 
(see  Indians,  vol.  3,  p.  783),  requir- 
ing certain  contracts  for  the  transpor- 
tation of  goods  for  Indian  tribes,  etc., 
to  be  let  to  the  lowest  bidder  after  ad- 
vertisement, do  not  supersede  or  repeal 
this  section  touching  payments  to  land- 
grant  railroads  for  services  to  the  govern- 
ment. Whenever  it  is  practicable  to  ob- 
tain for  the  government  the  benefit  of  the 
Act  of  1877  without  yielding  the  benefits 
secured  to  it  by  the  other  legislation  re- 
ferred to,  this  should  be  done.  (1884) 
18  Op.  Atty.-€«n.  41. 

Prior  ascertainment  of  law  applicable. — 
Under  this  and  the  section  following  it  is 
sufiicient  if  previous  to  the  payment  of 
claims  for  freight  and  transportation 
over  the  railroads  of  companies  to  which 
the  United  States  have  issued  bonds,  the 
law  applicable  thereto  has  been  ascer- 
tained by  a  judgment  of  the  Oourt  of 
Claims,  or  upon  appeal  to  the  Supreme 
Court.  Where  the  law  is  thus  ascer- 
tained in  one  case,  it  may  be  acted  upon 
in  all  similar  cases  without  further  liti- 
gation.    (1883)   17  Op.  Atty.-Gen.  612. 

Payments  included. —  The  expression 
^*  is  directed  to  withhold  all  payments " 
refers  in  the  first  place  to  the  payments 
due  to  such  companies  at  the  time  of  the 
passage  of  the  Act,  but  includes  also, 
equitably,  all  payments  thereafter  of  like 
sort,  the  principles  governing  which  shall 
not  previously  have  been  ascertained  by 
the  Court  of  Claims,  or  upon  appeal  by 
the  Supreme  Court.  (1883)  17  Op.  Atty.- 
Qen.  612. 

Accounts  of  Siouz  City  and  Pacific  rail- 
road.—  In  the  settlement  of  the  accounts 
of  the  Sioux  City  and  Pacific  Railroad 
Company  (whose  road  was  in  part  con- 
structed with  the  aid  of  subsidy  bonds 
issued  under  the  Acts  of  July  1,  1862,  ch. 
120,  and  July  2,  1864,  ch.  216)  for  gov- 
ernment transportation  over  the  subsi- 
dized portion  of  its  road,  it  was  advised 
that  the  direction  in  the  second  section  of 
the  Act  of  March  3,  1873,  ch.  266  (the 
text  section),  "  to  withhold  all  payments," 
uU'.,  was  then  (Nov.  12,  1886),  no  longer 


applicable  thereto;  that  only  one-half  the 
amount  of  compensation  due  the  company 
for  such  transportation  should  be  with- 
held, to  be  applied  as  required  by  the 
Act  of  July  2,  1864;  and  that  the  remain- 
ing one-half  should  be  paid  over  to  the 
ccHnpany.     (1886)    18  Op.  Atty.-Gen.  503. 

Transportation  over  Kansas  Pacific 
railroad.-^All  compensation  due  for  trans- 
portation for  the  quartermaster's  depart- 
ment performed  over  the  Kansas  Pacific 
railroad  (as  well  as  over  that  portion 
which  was  not  built  with  the  aid  of  the 
government  bonds)  should  be  withheld. 
(1880)    16  Op.  Atty.-Gen.  616. 

Transportation  over  Fremont,  Elkhon, 
and  Missouri  Valley  railroad. —  The  Secre- 
tary of  the  Treasury  has  authority  to 
witnhold  payments  for  transportatimi 
services  rendered  by  the  Sioux  City  and 
Pacific  Railroad  Company  to  the  United 
States  over  the  Fremont,  Elkhom,  and 
Missouri  Valley  railroad,  a  road  leased 
by  that  company,  in  case  of  default  on 
the  part  of  tne  company,  to  reimburse  the 
government  for  interest  paid  upon  the 
bonds  of  the  United  States  issued 
thereto.     (1874)   14  Op.  Atty.-Gen.  376. 

Bridge  at  Omaha. —  This  section  ex- 
tends to  the  road  of  the  Union  Pacific 
Company  over  the  bridge  at  Omaha;  and 
when  the  circumstances  exist  which  bring 
it  into  operation  —  viz.,  payment  of  in- 
terest by  the  government  and  failure  to 
reimburse  by  the  company  —  all  compen- 
sation on  account  of  freight  and  transpor- 
tation over  the  bridge  is  to  be  withheld; 
but  when  those  circumstances  do  not  ex- 
ist the  provision  in  the  Act  of  1864  re- 
quiring a  reservation  of  one-half  compen- 
sation becomes  applicable  to  such  service. 
Accordingly,  one-naif  of  the  compensation 
for  transportation  performed  for  the  gov- 
ernment by  said  company  over  its  bridge 
at  Omaha  should  be  withheld  and  applieid 
to  the  payment  of  the  bonds  issuea  by 
the  government  to  the  company,  except 
in  the  case  provided  for  in  this  section, 
when  all  compensation  for  such  service 
must  be  withheld.  (1873)  14  Op.  Atty,- 
Gen.  232. 
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Sec  5261 .  [Companies  may  sue  in  Oonrt  of  Olaims.]  Any  such  com- 
pany may  bring  suit  in  the  Court  of  Claims  to  recover  the  price  of  such 
freight  and  transportation,  and  in  such  suit  the  right  of  such  company  to 
recover  the  same  upon  the  law  and  the  facts  of  the  case  shall  be  determined, 
and  also  the  rights  of  the  United  States  upon  the  merits  of  all  the  points 
presented  by  it  in  answer  thereto  by  them ;  and  either  party  to  such  suit 
may  appeal  to  the  Supreme' Court ;  and  both  said  courts  shall  give  such 
cause  or  causes  precedence  of  all  other  business.    [£.  S.] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  508. 


When  right  to  sue  accrues. —  The  ri^ht 
of  one  of  the  Pacific  railroads  to  bring 
suit  for  money  improperly  withheld  by 
the  Secretary  of  the  Treasury  as  net  earn- 
ings under  the  Thurman  Act  accrues  at 
the  time  the  money  is  so  applied.  Cen- 
tral Pac.  K.  Co.  V.  U.  S.,  (1889)  24  Ct. 
CI.  146. 

What  included  in  record  sent  up. —  Spe- 
cial findings  which  relate  to  mere  inci- 
dental facts  which  amount  only  to  evi- 
dence are  inadmissible  as  part  of  the 
record  to  be  sent  to  the  Supreme  Court. 


Union  Pac.  R.  Co.  t?.  U.  S.,  (1885)  116 
U.  S.  154,  6  S.  Ct.  325,  29  U.  S.  (L.  ed.) 
584. 

What  comes  up  on  appeal. —  The  facts 
are  to  be  settled  by  the  Court  of  Claims, 
and  an  appeal  brings  up  for  review  only 
the  decisions  of  that  court  upon  questions 
of  law  arising  in  the  course  of  the  trial 
or  in  the  application  of  the  law  to  the 
facts  as  finally  found.  Union  Pac.  R.  Co. 
D.  U.  S.,  (1885)  116  U.  S.  164,  6  S.  Ct. 
325,  29  U.  S.  (L.  ed.)  584. 


Sec.  5262.  [Oirenit  Court  to  issue  mandamus,  etc.]  The  proper  cir- 
cuit court  of  the  United  States  shall  have  jurisdiction  to  hear  and 
determine  all  cases  of  mandamus  to  compel  said  Union  Pacific  Railroad 
Company  to  operate  its  road  as  required  by  law.     [B.  8,] 

Act  of  March  3,  1873,  ch.  226,  17  Stat.  L.  509. 

The  Circuit  Courts  were  abolished  and  their  powers  and  duties  conferred  on  the 
IMstrict  Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  ||  289-291.  See 
JuDiciABT,  vol.  5,  p.  1082. 


PuxpoM  of  Act. —  This  was  an  Act 
which  was  indispensable  in  order  to  give 
the  federal  court  original  jurisdiction  in 
mandamus,  and  was  passed  for  that  pur- 
pose. U.  S.  i\  Union  Pac.  R.  Co.,  (1875), 
3  Dill.  524,  28  Fed.  Cas.  No.  16,600. 

SpedaUy  conferred  jurisdiction. —  The 
Circuit  Court,  now  District  Court,  of  the 
United  States  can  exercise  no  original 
jurisdiction  by  mandamus  except  when 
the  jurisdiction  is  specially  conferred  by 
an  Act  of  Congress,  as  was  done  by  this 
Act.  People  u.  Colorado  Cent.  R.  Co., 
(C.  C.  Colo.  1890)  42  Fed.  638. 

Jurisdiction  outside  of  state. —  No  court 
sitting  in  one  state  can  by  mandamus 
compel  the  construction  or  operation  of 
a  railroad  in  any  other  state  or  territory 
of  the  Union.  Nor  can  a  United  States 
court  exercise  such  a  jurisdiction,  except 
it  be  conferred  by  Act  of  Congress  in  re- 
spect of  a  federal  corporation  as  was  done 
by  this  Act.  People  v.  Colorado  Cent.  R. 
Co..   (C.  C.  Colo.  1890)   42  Fed.  638. 

necessity  of  service. —  This  Act  gives 
to  the  proper  Circuit,  now  District, 
Court  jurisdiction  in  mandamus  to  com- 
pel the  Union  Pacific  Railroad  Company 
to  operate  its  road  as  required  by  law. 
But  there  must  be  jurisdiction  over  the 
eompany   by   service   upon    it   to   enable 


the  court  to  exercise  the  power  conferred 
by  the  Act.  Hall  v.  Union  Pac.  R.  Co., 
(1875)  3  Dill.  516.  11  Fed.  Cas.  No. 
5,950,  affirmed  (1876)  91  U.  S.  343,  23 
U.  S.  (L.  ed.)  428.  See  also  U.  S.  v. 
Union  Pac.  R.  Co.,  (1873)  2  Dill.  527,  28 
Fed.  Cas.  No.  16,599. 

When  private  persons  may  move  for 
writ. —  Throughout  the  legislation  of  Con- 
gress respecting  the  Union  Pacific  Rail- 
road Company,  the  fact  is  recognized  that 
it  sustains  a  special  or  peculiar  relation 
to  the  United  States  in  their  political 
capacity  and  also  a  relation  to  the  people 
at  large  or  the  general  public.  Now^  as 
far  as  the  company  owes  duties  to  the 
general  government  of  a  nature  to  be 
enforced  by  mandamus,  it  is  clear  that 
private  persons  cannot  institute  or  set 
on  foot  the  proceedings.  This  would  be 
a  duty  devolved  upon  the  Attorney- 
General  by  express  enactment,  or  result- 
ing from  his  station.  And  where  the 
duty  charged  to  be  neglected  by  the  com- 

ftany  is  one  which  concerns  the  public  at 
arge  as  distinguished  from  the  govern- 
ment, the  Attorney-G«neral,  in  his  ofiicial 
capacity,  alone,  or  on  the  relation  of 
private  persons,  might  file  the  necessary 
suggestion  or  affidavits  and  move  for  the 
writ.     But   where   the  duty   said  to  be 
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neglected  is  one  which  the  company  owes 
to  the  public,  and  where  individuals  who 
suffer  from  such  neglect  complain  of  it, 
the  court  must  not  refuse  the  writ  solely 
because  the  Attorney-General  does  not 
move  for  it.  Hall  v.  Union  Pac.  R.  Co., 
(1875)  3  Dill.  515,  11  Fed.  Cas.  No. 
5.950,  affirmed  (1876)  91  U.  S.  343,  23 
U.  S.    (L.  ed.)    428. 

A  private  person  whose  rights  are  af- 
fected in  common  with  those  of  the  pub- 
lic may,  without  the  intervention  of  the 
Attorney-General,  move  for  a  mandamus 
to  compel  a  railroad  company  to  operate 
its  road  as  required  by  law.  People  t\ 
Colorado  Cent.  R.  Co.,  (C.  C.  Colo.  1890) 
42  Fed.  638. 

Private  persons  who  suffer  damage  and 
inconvenience  from  the  failure  of  the 
company  to  operate  its  road  as  required 
by  law  may  mstitute  proceedings  under 
this  Act  without  the  sanction  of  the 
Attorney-General.  Hall  v.  Union  Pac.  R. 
Co.,  (1875)  3  Dill.  515,  11  Fed.  Cas.  No. 
6,950. 

What  private  i>er80ii  must  show. — ^When 
a  private  person  moves  for  a  mandamus 
"  on  behalf  of  the  people  of  the  state," 
he  must  show  that  he  is  one  of  them  and 
that  his  interests  as  a  citizen  of  the 
state  are  injuriously  affected  by  the 
wrong  complained  of.  People  i\  Colorado 
Cent.  R.  Co.,  (C.  C.  Colo.  1890)  42  Fed. 
638. 

If  private  persons  can  show  that  they 
are  interested  in  the  operation  of  the 
road,  they  have  a  right  to  come  into  court 
under  this  Act  and  call  the  company  to 
account  for  failing  to  perform  its  public 
duty,  to  their  injury.  U.  S.  t?.  Union 
Pac.  R.  Co.,  (1875)  3  Dill.  524,  28  Fed. 
Cas.  No.  16,600. 

Effect  of  void  lease. —  If  a  lease  is  void 
it  imposes  no  obligation  upon  a  railroad 


company  as  lessee  to  operate  the  road 
leased.  People  r.  Colorado  Cent.  R.  Co.r 
(C.  C.  Colo.   1890)    42  Fed.  638. 

To  whom  writ  may  go. —  The  writ  of 
mandamus  may  go  to  the  corporation,  to 
the  corporate  body,  and  command  it  to 
perform  its  duty  (granting  that  any  part 
of  the  road  is  in  this  district) ,  and  if  the 
writ  thus  commanding  this  duty  is  served 
upon  the  chief  officer  of  the  corporation, 
ite  president,  or  upon  any  oflBcer  who  may 
be  indicted  and  criminally  pimished  if  he 
fails  to  do  his  duty  in  this  respect,  then 
the  court  has  jurisdiction  over  the  com- 
pany and  its  officers  by  mandamus  to 
compel  the  performance  of  this  duty. 
U.  S.  r.  Union  Pac.  R.  Co.,  (1875)  3 
Dill.  524,  28  Fed.  Cas.  No.  Ifi  600. 

Operation  of  bridge. —  In  U.  S.  v.  Union 
Pac.  R.  Co.,  (1876)  4  Dill.  479,  28  Fed. 
Cas.  No.  16,601,  a  peremptory  mandamus' 
to  compel  the  Union  Pacihc  Railroad  Com- 
pany to  operate  its  road  over  the  bridge 
in  the  same  general  manner  that  it 
operates  the  other  portions  of  the  road 
was  granted,  and  the  device  of  a  separate 
transfer  over  the  bridge  by  local  trains 
was  held  to  be  in  violation  of  the  duty 
of  the  company  to  tiie  public. 

Effect  of  Act  upon  eastern  terminus  of. 
Iowa  branch. —  This  Act,  construed  in  con- 
nection with  the  other  l^islation  of  Con- 
gress, does  not  change  the  eastern  ter-. 
minus  of  the  Iowa  branch  of  the  Union 
Pacific  Railroaa  Company  from  the  Iowa 
shore  of  the  Missouri  river  nor  disconnect 
the  bridge  from  the  road  of  the  company, 
so  as  to  relieve  the  company  from  the- 
duty  imposed  by  its  charter  and  other 
Acts  of  Congress  to  operate  its  whole 
railroad  as  "  one  continuous  line."  U.  S.. 
t\  Union  Pac.  R.  Co.,  (1875)  4  Dill.  479, 
28  Fed.  Cas.  No.   16,601. 


Sec.  15.  [SoacU  and  telegraphs  to  be  operated  as  continuoas  line  — 
offenses  —  jurisdiction  —  damages.]  That  the  several  companies  author- 
ized to  construct  the  aforesaid  roads  are  hereby  required  to  operate  and 
use  said  roads  and  telegraph  for  all  purposes  of  communication,  travel, 
and  transportation,  so  far  as  the  public  and  the  government  are  concerned 
as  one  continuous  line ;  and,  in  such  operation  and  use,  to  afford  and  secure 
to  each  equal  advantages  and  facilities  as  to  rates,  time,  and  transportation^ 
without  any  discrimination  of  any  kind  in  favor  of  the  road  or  business  of 
any  or  either  of  said  companies,  or  adverse  to  the  road  or  business  of  any 
or  either  of  the  others,  and  it  shall  not  be  lawful  for  the  proprietors  of  any 
line  of  telegraph,  authorized  by  this  act,  or  the  act  amended  by  this  act 
to  refuse,  or  fail  to  convey  for  all  persons  requiring  the  transmission  of 
news  and  messages  of  like  character,  on  pain  of  forfeiting  to  the  person 
injured  for  each  offense,  the  sum  of  one  hundred  dollars,  and  such  other 
damages  as  he  may  have  suffered  on  account  of  said  refusal  or  failure^  ta 
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be  sued  for  and  recovered  in  any  court  of  the  United  States,  or  of  any  state 
or  territory  of  competent  jurisdiction. 

And  any  oflBcer  or  agent  of  the  companies  authorized  to  construct  the 
aforesaid  roads,  or  of  any  company  engaged  in  operating  either  of  said 
roads,  who  shall  refuse  to  operate  and  use  the  road  or  telegraph  under  his 
control,  or  which  he  is  engaged  in  operating  for  all  purposes  of  communi- 
cation, travel,  and  transportation,  so  far  as  the  public  and  the  Government 
are  concerned,  as  one  continuous  line,  or  shall  refuse,  in  such  operation 
and  use,  to  afford  and  secure  to  each  of  said  roads  equal  advantages  and 
facilities  as  to  rates,  time,  or  transportation,  without  any  discrimination 
of  any  kind  in  favor  of,  or  adverse  to,  the  road  or  business  of  any  or  either 
of  said  companies,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  and  may  be  imprisoned  not  less  than  six  months.  In  case  of  failure 
or  refusal  of  the  Union  Pacific  Railroad  Company,  or  either  of  said 
branches,  to  comply  with  the  requirements  of  this  act  and  the  acts  to  which 
this  act  is  amendatory,  the  party  injured  or  the  company  aggrieved  may 
bring  an  action  in  the  district  or  circuit  court  of  the  United  States  in  the 
Territory,  district,  or  circuit  in  which  any  portion  of  the  road  of  the  defend- 
ant may  be  situated,  for  damages  on  account  of  such  failure  or  refusal; 
and,  upon  recovery,  the  plaintiff  shall  be  entitled  to  judgment  for  treble 
the  amount  of  all  excess  of  freight  and  fares  collected  by  the  defendant, 
and  for  treble  the  amount  of  damages  sustained  by  the  plaintiff  by  such 
failure  or  refusal ;  and  for  each  and  every  violation  of  or  failure  to  comply 
with  the  requirements  of  this  act,  a  new  cause  of  action  shall  arise ;  and  in 
case  of  suit  in  any  such  Territory,  district,  or  circuit,  process  may  be  served 
upon  any  agent  of  the  defendant  found  in  the  Territory,  district,  or  circuit 
in  which  such  suit  may  be  brought,  and  such  service  shall  be  by  the  court 
held  to  be  good  and  sufficient;  and  it  is  hereby  provided  that  for  all  the 
purposes  of  said  act,  and  of  the  acts  amendatory  thereof,  the  railway  of 
the  Denver  Pacific  Railway  and  Telegraph  Company  shall  be  deemed  and 
taken  to  be  a  part  and  extension  of  the  road  of  the  Kansas  Pacific  Rail- 
road, to  the  point  of  junction  thereof  with  the  road  of  the  Union  Pacific 
Railroad  Company  at  Cheyenne,  as  provided  in  the  act  of  March  third, 
eighteen  hundred  and  sixty-nine.    [13  Stat,  L,  362,  as  amended  by  16  Stat. 

L;  111.] 

This  section  was  a  part  of  an  Act  of  July  2,  IS6A,  ch.  216,  entitled  "An  Act  to 
amend  an  Act  entitled  *  An  Act  to  aid  in  the  Construction  of  a  Railroad  and  Telegraph 
Line  from  the  Missouri  River  to  the  Pacific  Ocean,  and  to  secure  the  Government  the 
Use  of  the  same  for  Postal,  Military,  and  other  Purposes,'  approved  July  first,  eighteen 
hundred  and  sixty-two"  to  which  reference  is  made  in  the  note  to  R.  S.  sec.  5256, 
supra,  p.  1142. 

This  section  was  amended  to  read  as  given  in  the  text  by  an  Act  of  June  20,  1874, 
ch.  331,  entitled  "An  act  making  additions  to  the  fifteenth  section  of  the  act  approved 
July  2,  1864,  entitled  *An  Act  to  amend  an  act  entitled  "An  act  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  secure  to  the  Govei-nment  the  use  of  the  same  for  postal,  military,  and 
other  purposes,"  approved  July  1,  1862.* " 

The  amendment  consisted  in  the  addition  of  the  paragraph  beginning  with  the  words 
"And  any  officer  or  agent  of  the  companies,"  etc.,  to  the  end  of  the  section  as  here 
given. 

Said  Act  of  July  1,  1862,  ch.  120,  12  Stat.  L.  489,  also  authorized  the  construction 
of  parts  of  said  railroad  by  the  Leavenworth,  Pawnee  and  Western  Railroad  Company 
of  kansas ;  the  Hannibal  and  Saint  Joseph  Railroad  Company  of  Missouri ;  the  Pacific 
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Railroad  Company  of  Missouri;  and  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia, and  it  is  to  these  roads  that  the  text  refers. 

The  Act  of  March  3,  1869,  ch.  127,  15  Stat.  L.  324,  mentioned  in  the  last  lines 
of  the  text,  related  to  contracts  between  the  Union  Pacilic  Railway  Company,  and  the 
Denver  Pacific  Railway  and  Telegraph  Company  of  Colorado  for  the  construction  of 
certain  lines. 

The  Act  of  July  7,  IS9S,  ch.  571,  30  Stat.  L.  659,  related  to  the  settlement  of  the 
,  indebtedness  to  the  government  of  the  Central  Pacific  and  Western  Pacific  Railroads. 

The  Circuit  C(  its  mentioned  in  the  text  were  aboli^ed  and  their  powers  and 
duties  conferred  on  the  District  Courts,  by  the  Judicial  Code  of  March  3,  1911,  ch.  13, 
II  289-291.    See  Judiciaby,  vol.  5,  p.  1082. 


General  construction* —  This  Act  enjoins 
the  duty  to  opefate  the  road  as  one  con- 
tinuous line,  upon  the  officers  engaged  in 
operating  the  road;  if  they  refuse  to  do 
so  they  are  made  indictable.  The  duty 
to  be  performed  by  them  is  one  which 
rrsts  upon  the  officers  as  well  as  the  cor- 
poration; otherwise  Congress  would  not 
have  made  it  criminal  for  the  ofiicers  to 
refuse  to  discharge  it.  It  is  their  duty  to 
obey  the  law;  if  they  fail,  they  may  be 

firoceeded  against  criminally,  ana  the  pub- 
ic duty  may  be  enforced  by  mandamus, 
and  this  wr(t  may  be  directed  to  the  cor- 
poration and  served  as  required  by  the 
Act.  U.  S.  f.  Union  Pac.  R.  Co.,  (1876) 
3  Dill.  624,  28  Fed.  Cas.  No.  16,600. 

Personal  lialnlity  of  officers.—  This  Act 
makes  it  the  personal  duty  of  the  officers 
of  the  road  to  operate  it  as  one  continuous 
line.  Now,  if  it  can  be  shown  that  the 
president  of  the  road  is  not  operating  it 
as  a  continuous  line  within  the  meaning 
of  this  Act  of  Congress,  then  he  is  guilty 
and  may  be  punished,  and  for  the  viola- 
tion of  the  Act  in  this  respect  he  cannot 
be  protected  by  any  resolution  of  the  board 
of  directors.    U.  S.  r.  Union  Pac.  R.  Co., 

(1875)  3  Dill.  524,  28  Fed.  Cas.  No. 
16.600. 

What  is  eastern  terminus  of  Iowa 
branch  of  Union  Pacific. —  The  charter  of 
the  Union  Pacific  Railroad  Company  (12 
Stat.  L.  489,  |  12)  required  its  Iowa 
branch  to  be  constructed  westward  from 
a  point  on  the  western  boundary  of  the 
state  of  Iowa  to  be  fixed  by  the  President 
of  the  United  States.  It  was  held,  on  a 
consideration  of  various  provisions  of  the 
charter,  that  the  eastern  terminus  of  said 
branch  was  on  the  Iowa  shore  of  the  Mis- 
souri river  and  not  on  the  Nebraska  shore 
nor  at  a  point  **  on  the  middle  of  the  main 
channel "  of  the  river,  although  that  was 
the  legal  western  boundary  of  the  state, 
of   Iowa.     U.   S.   V,   Union   Pac.   R.    Co., 

(1876)  4  Dill.  479,  28  Fed.  Cas.  No. 
16,601.  See  also  Union  Pac.  R.  (Jo.  v. 
Hall,  (1876)  91  U.  S.  343,  23  U.  S.  (L. 
ed.)   428. 

The  right  to  establish  a  bridge  across 
the  Missouri  river  to  the  eastern  terminus 
of  the  Iowa  branch  on  the  Iowa  shore  was 
given  to  the  Pacific  Railroad  Company  by 
implication  in  the  original  charter  of  the 
company,  and  was  expressly  conferred  by 


the  ninth  section  of  the  amended  charter 
of  the  company  of  July  2,  1864  (13  Stat. 
L.  356).  The  powers  given  and  the  duties 
imposed  by  those  Acts  in  respect  to 
bridges  were  recognized,  increased,  and 
r^ulated,  but  not  repealed,  by  the  special 
Act  of  Feb.  24,  1871,  entitled  "An  Act  to 
authorize  the  Union  Pacific  Railroad  Com- 
pany to  issue  its  bond  to  construct  a 
bridge  across  the  Missouri  river  at  Omaha, 
Nebraska,  and  Council  Bluffs,  Iowa."  U. 
S.  f.  Union  Pac.  R.  Co.,  (1875)  4  DilL 
479,  28  Fed.  Cas.  No.  16,601. 

Change  in  route  to  Denver. —  The  Act  of 
March  3,  1869,  authorized  the  corporation 
then  known  as  the  Union  Pacific  eastern 
division  to  contract  with  the  Denver 
Pacific,  a  Colorado  corporation,  for  the 
construction  of  that  portion  of  its  line 
between  Denver  and  Cheyenne  (hereby 
clearly  recognizing  the  validity  of  the 
change  of  location),  to  adopt  its  roadbed, 
to  grant  the  Denver  Pacific  a  "  perpetual 
use  of  its  right  of  way  and  depot  grounds, 
and  to  transfer  to  it  all  the  rights  and 
privil^fes  subject  to  all  the  obligaticMis 
appertaining  to  such  part  of  its  line." 
Even  supposing  that  the  Act  of  1866  did 
not  upon  its  face  authorize  the  change 
that  was  actually  made, —  that  is,  wert- 
wardly  to  Cheyenne  by  the  way  of  Denver, 
—  it  is  clear  that  by  the  Act  of  March  3, 
1869,  this  line  was  recognized  as  a  proper 
compliance  with  the  Act  of  1866^  and  as  a 
valid  and  continuous  line  from  Kansas 
City  to  Cheyenne.  U.  8.  v.  Union  Pac. 
R.  Co.,  (1893)  148  U.  S.  562,  13  S.  Ot. 
724,  37  U.  S.  (L.  ed.)  560. 

Service  of  process  in  Iowa. —  Under  this 
Act  service  of  process  may  be  made  upon 
the  president  or  general  superintendent  of 
the  company  found  in  the  district  of  Iowa. 
U.  S.  V,  Union  Pac.  R.  Co.,  (1875)  3  DiU. 
524,  28  Fed.  Cas.  No.  16,600. 

The  consolidation  of  the  TTnion  Pacific 
and  Southern  Pacific  railroads  was  held 
unlawful  and  not  justified  by  any  alleged 
necessity  by  the  Union  Pacific  railroad  of 
getting  into  San  Francisco  and  other 
points  in  California,  as  this  was  provided 
for  under  section  16  set  out  in  the  text. 
U.  S.  V.  Union  Pac.  R.  Co.,  (1912)  226 
U.  S.  61,  33  S.  Ct.  53,  57  U.  S.  (L.  ed.) 
124,  reversing  in  part  (C.  C.  Utah  IWl) 
188  Fed.  102. 
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An  Act  providing  for  the  collection  of  moneys  dne  the  United  States  from 

the  Pacific  Railroad  Oompanies. 

[Act  of  June  22, 1874,  ch,  414, 18  Siat  L,  200.] 

[Collection  of  percentage  of  net  earnings  of  Pacific  railroads.]  That 
the  Secretary  of  the  Treasury  be,  and  hereby  is,  directed  to  require  pay- 
ment of  the  railroad-companies,  their  successors  and  assigns,  or  the  suc- 
cessors or  assigns  of  any  or  either  of  said  companies,  of  all  sums  of  money 
due  or  to  become  due,  the  United  States  for  the  five  per  centum  of  the  net 
earnings  provided  for  by  the  act  entitled  "An  act  to  aid  in  the  construction 
of  a  railroad  and  telegraph-line  from  the  Missouri  River  to  the  Pacific 
Ocean,  and  to  secure  to  the  Government  the  use  of  the  same  for  postal, 
military,  and  other  purposes  *'  approved  July  first,  eighteen  hundred  and 
sixty-two,  or  by  any  other  act  or  acts  in  relation  to  the  companies  therein 
named,  or  any  other  such  company  or  companies,  and  in  case  either  of  said 
railroad-companies  shall  neglect  or  refuse  to  pay  the  same  within  sixty 
days  after  demand  therefor  made  upon  the  treasurer  of  such  railroad  com- 
pany, the  Secretary  of  the  Treasury  shall  certify  that  fact  to  the  Attorney- 
(Jeneral,  who  shall  thereupon  institute  the  necessary  suits  and  proceedings 
to  collect  and  otherwise  obtain  redress  in  respect  of  the  same  in  the  proper 
circuit  courts  of  the  United  States,  and  to  prosecute  the  same,  with  all 
convenient  dispatch  to  a  final  determination.     [18  Stat,  L.  200,] 

See  the  notes  to  R.  S.  sec.  5260,  supra,  p.  1145. 


[Sec.  1.]  [Transportation  for  government  by  bond-aided  railroads.] 
•  •  •  That  no  money  shall  hereafter  be  paid  to  any  railroad  company 
for  the  transportation  of  any  property  or  troops  of  the  United  States  over 
any  railroad  which  in  whole  or  in  part  was  constructed  by  the  aid  of  a 
grant  of  public  land  on  the  condition  that  such  railroad  should  be  a  public 
highway  for  the  use  of  the  Government  of  the  United  States  free  from  toll 
or  other  charge,  or  upon  any  other  conditions  for  the  use  of  such  road, 
for  such  transportation ;  nor  shall  any  allowance  be  made  for  the  transpor- 
tation of  officers  of  the  Army  over  any  such  road  when  on  duty  and  under 
orders  as  military  officers  of  the  United  States.  But  nothing  herein  con- 
tained shall  be  construed  as  preventing  any  such  railroad  from  bringing 
a  suit  in  the  Court  of  Claims  for  the  charges  for  such  transportation,  and 
recovering  for  the  same  if  found  entitled  thereto  by  virtue  of  the  laws  in 
force  prior  to  the  passage  of  this  act;  provided  that  the  claim  for  such 
charges  shall  not  have  been  barred  by  the  statute  of  limitations  at  the  time 
of  bringing  the  suit,  and  either  party  shall  have  the  right  of  appeal  to  the 
Supreme  Court  of  the  United  States;  And  provided  further,  That  the 
foregoing  provision  shall  not  apply  for  the  current  fiscal  year,  nor  there- 
after, to  roads  where  the  sole  condition  of  transportation  is  that  the  com- 
pany shall  not  charge  the  Gtovemment  higher  rates  than  they  do  individuals 
for  like  transportation,  and  when  the  Quartermaster-General  shall  be  satis- 
fied that  this  condition  has  been  faithfully  complied  with.  [18  Stat,  L. 
453,] 

This  is  from  the  Army  Appropriation  Act  of  March  3,  1876,  ch.  133. 
See  further  the  Act  of  June  30,  1882,  ch.  254,  §   1,  and  the  notes  thereto,  infra, 
p.  1153. 
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[Settlement  of  accounts  for  Army  and  mail  transportation.]    *    *    * 

That  for  the  proper  adjustment  of  the  accounts  of  the  Union  Pacific,  Cen- 
tral Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sioux  City  and  Pacific 
Railroad  Companies,  respectively,  for  services  which  have  been  or  may  be 
hereafter  performed  for  the  government  for  transportation  of  the  Army 
and  transportation  of  the  mails,  the  Secretary  of  the  Treasury  is  hereby 
authorized  to  make  such  entries  upon  the  books  of  the  department  as  will 
carry  to  the  credit  of  said  companies  the  amounts  so  earned  or  to  be  earned 
by  them  during  each  fiscal  year  and  withheld  under  the  provisions  of  sec- 
tion fifty-two  hundred  and  sixty  of  the  Revised  Statutes  and  of  the  act  of 
Congress  approved  May  seventh,  eighteen  hundred  and  seventy-eight: 
Provided,  That  this  shall  not  authorize  the  expenditure  of  any  money 
from  the  Treasury  nor  changb  the  method  now  provided  by  law  for  the 
auditing  of  such  claims  against  the  government;  Provided  further,  That 
this  paragraph  shall  not  be  so  construed  as  to  be  a  disposition  of  any  moneys 
due  or  to  become  due  to  or  from  said  companies  respectively,  or  to,  in  any 
way,  affect  their  rights  or  duties  or  the  rights  of  the  United  States,  under 
existing  laws,  it  being  only  intended  hereby  to  enable  the  proper  accounting 
officers  to  state  on  the  books  of  the  Treasury  the  accounts  between  the 
government  and  said  companies  respectively.     •    •     •     [20  Stat.  L,  420.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1879,  ch.  183. 

The  provisions  of  this  section  were  oxten<1ed  and  made  applicable  to  the  trans- 
portation of  the  Navy  and  the  Marine  Corps  by  the  Act  of  March  3,  1897,  ch.  3S6, 
given  in  the  following  paragraph  of  the  text. 

R.  S.  sec.  5260  mentioned  in  the  text  is  given  supra,  p.  1145,  and  in  the  notes  thereto 
is  given  a  reference  to  the  Act  of  May  7,  1878,  ch.  9ff,  also  mentioned  in  the  text. 


Transportation  of  troops. — ^The  methods 
adopted  in  settling  accounts  for  trans- 
portation of  the  army  under  this  Act  are 
not  applicable  to  accounts  for  the  trans- 
portation of  enlisted  men  of  the  navy  and 
marine  corps.  (1896)  21  Op.  Atty.-Gen. 
297. 

In  (1869)  13  Op.  Atty.-Gen.  87,  it  was 
the  opinion  of  the  Attorney-General  that 
the  Central  Pacific  Railroad  Company 
ought  not  to  be  paid  for  the  transporta- 
tion of  troops  in  box  freight-cars  at  pas- 
senger rates,  but  at  sudi  lower  rates  as 


were  a  suitable  compensation   for  inade- 
quate accommodation  furnished. 

Transportation  of  supplies,  public  stores, 
etc. —  This  Act  applies  in  terms  only  to 
accounts  "  for  transportation  of  the  army 
and  transportation  of  the  mails."  While 
it  may  be  doubtful  whether  accounts  for 
the  transportation  of  *'  munitions  of  i*ar  " 
come  under  this  Act,  it  is  clear  that  ac- 
coimts  for  transportation  of  "  supplies  and 
public  stores"  do  not.  (1896)  21  Op. 
Atty.-Gen.  297. 


[Settlement  of  accounts  for  Navy  and  Marine  Oorps  transportation.] 
•  •  •  That  the  provisions  of  the  clause  contained  in  the  Act  of  Congress 
approved  March  third,  eighteen  hundred  and  seventy-nine,  authorizing  the 
Secretary  of  the  Treasury  to  make  such  entries  upon  the  books  of  the 
Department  as  will  carry  to  the  credit  of  certain  railroad  companies  named 
in  said  Act  amounts  earned  or  to  be  earned  by  them  during  each  fiscal  year 
on  account  of  transportation  of  the  Army  and  transportation  of  the  mails 
be,  and  the  same  are  hereby,  extended  and  made  applicable  to  the  trans- 
portation of  the  Navy  and  the  Marine  Corps.     [29  Stat.  L.  6$3.] 

This  is  from  the  Xaval  Appropriation  Act  of  March  3,  1897,  ch.  386. 
The  Act  of  March  3,  1879,  ch.  183,  mentioned  in  the  text,  is  given  in  the  preceding 
paragraph  of  the  text. 
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[Sec.  1.]  [Payment  for  Amqr  transportation  over  land-grant  railroacU,] 
•  •  •  For  the  payment  of  Army  transportaticm  lawfully  due  such  land- 
grant  railroads  as  have  not  received  aid  in  government  bonds,  to  be  adjusted 
by  the  proper  aceounting  ofScers  in  accordanee  with  the  decisions  of  the 
Supreme  Court  in  cases  decided  under  such  land-grant  acts,  but  in  no  case 
shall  more  than  fifty  per  centum  of  the  full  amount  of  the  service  be  paid, 
one  hundred  and  twenty-five  thousand  dollars:  Provided,  That  such  com- 
pensation shall  be  computed  upon  the  basis  of  the  tariff  rates  for  like  trans- 
portation performed  for  the  public  at  large  and  shall  be  accepted  aa  in  full 
for  all  demands  for  said  services:  And  provided  further.  That  any  such 
land-grant  roads  as  shall  file  with  the  Secretary  of  the  Treasury  their 
written  acceptance  of  this  provision  shall  hereafter  be  paid  for  like  services 
as  herein  provided ;    [22  Stat.  L.  120.] 

This  is  from  the  Army  Appropriation  Act  of  June  30,  1882,  eh.  254. 

Similar  provisions  have  appeared  in  subsequent  Appropriation  Acts.  Hie  provision 
for  the  fiscal  year  ending  June  30,  1&16,  was  containeid  in  the  Army  Appropriation  Act 
of  March  4,  1915,  ch.  143,  §  1,  38  Stat.  L.  1076,  and  was  as  follows: 

**  For  the  payment  of  Army  transportation  lawfuUy  due  such  land-grant  railroads  as 
have  not  received  aid  in  Government  bonds  (to  be  adjusted  in  accordance  with  the 
dedsions  of  the  Supreme  Ck>urt  in  cases  decided  under  sueh  land-grant  Acts),  but 
in  no  case  shaU  more  than  fifty  per  centum  of  fuU  amount  of  service  be  paid: 
Provided,  That  such  compensation  &aU  be  computed  upon  the  basis  of  the  tariff  or 
lower  special  rates  for  li)ce  transportation  performed  for  the  public  at  large  and  shall 
be  acc^ted  as  in  full  for  all  demands  for  such  service:  Provided  further,  That  in 
expending  the  money  appropriated  by  this  Act  a  railroad  company  which  has  not 
received  aid  in  bonds  of  the  United  States,  and  which  obtained  a  grant  of  public  land 
to  aid  in  the  construction  of  its  railroad  on  condition  that  such  railroad  should  be  a 
post  route  and  military  road,  subject  to  the  use  of  the  United  States  for  postal, 
military,  naval,  and  other  Government  services,  and  also  subject  to  such  regulations 
as  Congress  may  impose  restricting  the  charge  for  such  Government  transportation, 
having  claims  against  the  United  States  for  transportation  of  troops  and  munitions 
of  war  and  military  supplies  and  property  over  such  aided  railroads,  shall  be  paid 
out  of  the  moneys  appropriated  hy  the  foregoing  provision  only  on  the  basis  of  such 
rate  for  the  transportation  of  such  troops  and  munitions  of  war  and  military  supplies 
and  property  as  the  Secretarv  of  War  shall  deem  just  and  reasonable  under  the  fore- 
going provision,  such  rate  not  to  exceed  fifty  per  centum  of  the  compensation  for  such 
Govemm»it  transportation  as  shall  be  at  that  time  be  charged  to  and  paid  by  private 
parties  to  any  such  company  for  like  and  similar  transportation;  and  the  amount  so 
fixed  to  be  paid  shall  be  accepted  as  in  full  for  all  demands  for  such  service." 

See  also  the  Act  of  March  3,  1875,  ch.  133,  f  1,  8upra,  p.  1151. 


Effect  of  proviso. —  The  payment  of  ac- 
counts of  land-grant  railroads  (i.  e.,  such 
as  had  not  received  aid  in  Goremment 
bonds)  for  army  transportation,  under 
the  Appropriation  Act  of  Sept.  22,  1888, 
ch.  1027,  was  not  controlled  by  the  pro- 
viso in  the  Acts  of  June  30,  1882,  ch. 
254,  and  Aug.  5,  1882,  ch.  390,  but  was 
governed  by  the  provisions  of  the  Act 
of  1888  alone;  and  under  these  provisions 
such  accounts  could  be  lawfully  paid  by 
s  quartermaster  without  previous  action 


thereon  by  the  accoimting  oncers  of  the 
Treasury. 

Constmetion  of  oilier  statutes. —  The 
restrictions  and  conditions  of  the  Act  2d 
July,  1864  (13  Stat.  L.  365),  and  the 
Act  27th  Feb.  1893  (27  Stat  L.  483), 
concerninir  freight  rates  to  be  charged  the 
government  by  land-g[rant  roads,  extended 
not  only  to  the  original  land-aided  com- 
pany, but  to  any  other  company  carrying 
government  freight  over  such  a  roadway. 


Sbo.  4.  [Protection  of  iBterests  of  United  States — redemption  of  prior 
incumbrances.]  That  whenever,  in  the  opinion  of  the  President,  it  shall  be 
deemed  necessary  to  the  protection  of  the  interests  and  the  preservation  of 
the  security  of  the  United  States  in  respect  of  its  lien,  mortgage,  or  other 


1154 


8  FED.  STAT.  ANN.  (2d  Ed.) 


interest  in  any  of  the  property  of  any  or  all  of  the  several  companies  upon 
which  a  lien,  mortgage,  or  other  incumbrance  paramount  to  the  right,  title, 
or  interest  of  the  United  States  for  the  same  property,  or  any  part  of  the 
same,  may  exist  and  be  then  lawfully  liable  to  be  enforced,  the  Secretary 
of  the  Treasury  shall,  under  the  direction  of  the  President,  redeem  or 
otherwise  clear  off  such  paramount  lieri,  mortgage,  or  other  incumbrance 
by  paying  the  sums  lawfully  due  in  respect  thereof  out  of  the  Treasury; 
and  the  United  States  shall  thereupon  become  and  be  subrogated  to  all 
rights  and  securities  theretofore  pertaining  to  the  debt,  mortgage,  lien,  or 
other  incumbrance  in  respect  of  which  such  payment  shall  have  been  made. 
It  shall  be  the  duty  of  the  Attorney-General,  under  the  direction  of  the 
President,  to  take  all  such  steps  and  proceedings,  in  the  courts  and  other- 
wise, as  shall  be  needful  to  redeem  such  lien,  mortgage,  or  other  incum- 
brance, and  to  protect  and  defend  the  rights  and  interests  of  the  United 
States  in  respect  of  the  matters  in  this  section  mentioned,  and  to  take  steps 
to  foreclose  any  mortgages  or  liens  of  the  United  States  on  any  such  rail- 
road property.     [24  Stat  L.  491.] 

The  preceding  section  4  and  the  following  section  5  are  part  of  an  Act  of  March  3, 
1887,  ch.  345,  entitled  "An  act  authorizing  an  investigation  of  the  books,  accounts, 
and  methods  of  railroads  which  have  received  aid  from  the  United  States,  and  for 
other  purposes.'* 

Sections  1-3  of  this  Act  related  to  a  temporary  commission  for  the  investigation  of 
certain  railroads. 

Previous  provisions  relating  to  the  protection  of  the  interests  of  the  United  States 
in  certain  government  aided  railroads  were  made  by  the  Act  of  May  7,  1878,  ch.  96, 
II  9,  10,  20  Stat.  L.  60. 


Sec.  5.  [Sinking  funds  —  investment.]  That  the  sinking-funds  which 
are  or  may  be  held  in  the  Treasury  for  the  security  of  the  indebtedness  of 
either  or  all  of  said  railroad  companies  may,  in  addition  to  the  investments 
now  authorized  by  law,  be  invested  in  any  bonds  of  the  United  States  here- 
tofore issued  for  the  benefit  of  either  or  all  of  said  companies,  or  in  any  of 
the  first-mortgage  bonds  of  either  of  said  companies  which  have  been  issued 
under  the  authority  of  any  law  of  the  United  States  and  secured  by  mort- 
gages of  their  roads  and  franchises,  which  by  any  law  of  the  United  States 
have  been  made  prior  and  paramount  to  the  mortgage,  lien,  or  other  security 
of  the  United  States  in  respect  of  its  advances  to  either  of  said  companies 
as  provided  by  law.     [24  Stat.  L.  492,] 

See  the  note  to  the  preceding  |  4  of  this  Act. 

The  Act  of  May  7,  1878,  ch.  9©,  §  3,  20  Stat  L.  58,  authorized  a  sinking  fund  for 
the  payment  of  debts  due  by  the  I^nion  Pacific  Railroad  Company  and  numerous  other 
railroad  companies. 


Construotion  generally. —  This  section 
relating  to  the  sinking  funds  of  the 
Union  Pacific  and  Central  Pacific  Rail- 
road Companies,  applies  to  moneys  be- 
longing to  those  funds  which  are  unin- 
vested, and  such  moneys  may  be  invested 
as  therein  provided.  But  that^  section  does 
not  authorize  a  sale  of  the  United  States 
bonds  in  which  the  funds  are  already  in- 
vested for  the  purpose  of  reinvestment  in 
the    first-mortgage    bonds    of    said    com- 


panies. Money  paid  into  the  sinking  funds 
of  said  companies,  under  said  Act,  may  be 
invested  ( 1 )  in  United  States  bonds,  as 
provided  in  Act  of  May  7,  1878,  ch. 
96;  (2)  in  any  United  States  railroad 
subsidy  bonds  of  any  of  the  aided  roads 
described  in  the  Act  of  July  1,  1802, 
ch.  120,  and  its  supplements;  and  (3) 
in  any  of  the  first -mortgage  bonds  of 
said  companies,  such  as  are  described  in 
this  section. 
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[Sec.  1.]  [Settlement  of  accounts  for  transportation  over  non-bond- 
aided  lines.]  •  •  •  That  the  Secretary  of  the  Treasury  is  hereby  author- 
ized and  directed  to  make  settlement  of  the  claims  growing. out  of  Govern- 
ment transportation  over  non-bond-aided  lines  of  the  Southern  Pacific 
Company  and  Central  Pacific  Railroad  Company  by  crediting  against  the 
notes  of  the  Central  Pacific  Railroad  Company  held  in  the  Treasury  of  the 
United  States  interest  on  all  of  said  judgment  and  allowed  claims  at  four 
per  centum  per  annum,  as  set  forth  in  his  letter  to  the  chairman  of  the 
Committee  on  Appropriations  of  the  Senate,  dated  May  twelfth,  nineteen 
hundred.     [31  Stat  L,  1023.] 

This  is  from  the  Deficiencies  Appropriation  Act  of  March  3,  1901,  ch.  831. 


n.   SAFETY  APPUANOES  AND   ZQUIPHEirr 

An  Act  to  promote  the  safety  of  employees  and  travelers  upon  raflroads 
by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  purposes. 

[Act  of  March  2,  1893,  ch.  196,  27  Stat.  L.  53L] 

[Sec.  1.]  [Driving-wheel  brakes  —  control  of  train  brakes.]  That  from 
and  after  the  first  day  of  January,  •  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  common  carrier  engaged  in  interstate  com- 
merce by  railroad  to  use  on  its  line  any  locomotive  engine  in  moving  inter- 
state traffic  not  equipped  with  a  power  driving-wheel  brake  and  appliances 
for  operating  the  train-brake  system,  or  to  run  any  train  in  such  traffic 
after  said  date  that  has  not  a  sufficient  number  of  cars  in  it  so  equipped 
with  power  or  train  brakes  that  the  engineer  on  the  locomotive  drawing 
such  train  can  control  its  speed  without  requiring  brakemen  to  use  the 
common  hand  brake  for  that  purpose.     [27  Stat.  L.  531.] 

The  foregoing  section  and  the  following  $|  2-7  constitute  the  "  Safety  Appliance  Act 
of  1893"  or  the  "Automatic  Coupler  Act  of  1893." 

The  provisions  of  the  Act  weje  extended  by  the  Act  of  March  2,  1903,  ch.  976,  infra, 
p.  1183,  and  were  further  supplemented  by  the  Act  of  April  14,  1910,  ch.  160,  infra, 
p.  1189. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1916,  ch.  75,  t  1,  38  Stat.  L.  839, 
contained,  as  did  similar  acts  for  preceding  years,  an  appropriation  to  enable  the  Inter- 
state Commerce  Commission  to  Keep  informed  regarding  and  to  enforce  compliance 
with  acts  to  promote  the  safety  of  employees  and  travelers  upon  railroads. 


L  Introductory,  1155 

1.  Purpose,  1156 

2.  Constitutionality,  1166 

3.  Rule  of  construction,   1156 

4.  State  laws,  1157 

6.  Relation    to   Interstate    Com- 
merce   Act,    1167 
n.  "Engaged  in  interstate  commerce," 
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Moving  interstate  traffic,"   1168 
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1.  In  general,  1158 
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3.  Transfer  operations,  1159 
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2.  Duty  on  whom  imposed,  1169 

3.  Duty  as  absolute,  1159 
VI.  "Brakemen,"  1160 

VII.  Prohibition  of  use  of  hand  brakes, 

1160 
VIII.  Action  by  injured  employee,  1160 

I.  Introductory 

1.  Purpose 
The  Safety  Appliance  Act  is  essentially 
a  police  regulation.  Its  general  purpose 
is  humanitarian  —  the  safeguarding  of 
employees  from  injury  and  death.  U.  S. 
V.  Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa. 
1915)  223  Fed.  215. 
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The  main  purpose  of  this  section  is  to 
save  the  lives  and  limbs  of  those  men 
who  heretofore  have  been  required  to  go 
on  the  tops  of  moving  trains  to  set  the 
hand  brakes.  U.  S.  i?.  Grand  Rapids,  etc, 
Ry.,  (E.  D.  Mich.  1916)  244  Fed.  609. 

The  purpose  of  this  Act  is  the  protection 
of  employees  engaged  in  interstate  com- 
merce. Dodge  V.  Chicago  Great  Western 
R.  Co.,  (1914)   164  la.  627,  146  N.  W.  14. 

2.  Constitutionality 

The  Safety  Appliance  Acts  are  not  re- 
pugnant to  the  Constitution.  Chicago 
Junction  R.  Co.  t?.  King,  (1911)  222  U,  S. 
222,  32  S.  Ct.  79,  66  U.  S.  (L.  ed.)  173; 
Chicago,  etc.,  R.  Co.  t?.  Brown,  (C.  C.  A. 
7fch  Cir.  1911)  185  Fed.  80,  107  C.  C.  A. 
300,  affirmed  (1913)  229  U.  S.  317,  33 
S.  Ct.  840,  57  U.  S.  (L.  ed.)   1204. 

"  The  obvious  purpose  of  the  statute 
being  to  protect  men  employed  upon  trains 
in  the  movement  of  interstate  commerce, 
the  power  of  Congress  may  be  fully  ex- 
erted in  the  premises,  and,  the  statute 
being  fairly  within  the  scope  of  the  regula- 
tion of  commerce  among  the  states,  in  our 
opinion  its  validity  is  not  impaired  by 
the  due  process  clause  of  the  Fifth  Amend- 
ment to  the  Constitution.  Southern  Ry. 
Co.  V,  U.  S.,  [1911]  222  U.  S.  20,  32  S. 
Ct.  2,  56  U.  S.  (L.  ed.)  72;  In  re  Second 
Employers'  Liability  Cases,  [1912]  223  U. 
S.  1,  32  S,  a.  169,  56  U.  S.  (L.  ed.)  327, 
38  L.  R.  A.  (N.  S.)  44."  Great  Northern 
R.  Co.  V.  U.  S.,  (0.  C.  A.  9th  Cir.  1917) 
244  Fed.  406,  157  C*  C.  A.  32;  U.  S.  V. 
Great  Northern  R.  Co.,  (C.  C.  A.  9th  Cir. 
1916)   229  Fed.  927,  144  C.  C.  A.  209. 

3.  Rule  of  Construction 

Generally.—"  The  Safety  Appliance  Act 
is  in  form  penal,  but  it  is  settled  that, 
since  the  primary  object  of  the  legislation 
*  was  to  promote  the  public  welfare  by  se- 
curing the  safety  of  employees  and  travel- 
ers, and  it  was  in  that  respect  remedial, 
.  .  .  and  the  design  to  give  relief  was 
more  dominant  than  to  inflict  punishment,' 
and  that  *  the  act  might  well  be  held  to 
fall  within  the  rule  applicable  to  statutes 
to  prevent  fraud  upon  the  revenue,  and  for 
the  collection  of  customs,  that  rule  not 
requiring  absolute  strictness  of  construc- 
tion.* Johnson  v.  Southern  Pac.  Co., 
[1904]  196  U.  S.  [1],  17,  25  S.  Ct.  [158], 
Iflri,  49  U.  S.  (L.  ed.)  363,  [369].  These 
words  were  used  when  the  court  held  the 
statute  was  not  satisfied  by  the  use  of  .a 
coupler  that  fastened  by  impact  with  an- 
other of  its  own  kind,  but  required  manual 
aid  when  sought  to  be  joined  with  one  of 
another  sort.  Yet  the  device  condemned 
obviously  came  within  the  letter  of  the 
statutory  language,  for  it  could  and  did 
act  in  the  statutory  manner,  under  the  ex- 
pected conditions  of  use,  and  did  couple  by 
impact.  In  Pennell  v.  Philadelphia,  etc.,  R. 
Co.,  [1914]  231  U.  S.  675,  34  S.  Ct.  220, 


58  U.  S.  (L.  ed.)  430,  it  was  held  that  a 
tender  need  have  an  automatic  coupler 
only  at  the  end  where  cars  were  to  be 
fastened  thereto,  because  the  act  and  its 
lawful  interpretation  by  the  Interstate 
Commerce  Commission  required  couplers 
*  where  danger  might  be  incurred  by  the 
employees.'  231  U.  S.  680,  34  S.  Ct 
222,  68  U.  S.  (L.  ed.)  430.  Yet  tenders 
are  specifically  enumerated  in  the  act.  and 
they  do  and  must  couple  at  botft  ends. 
Without  extending  citations  (as  might  be 
done)  the  foregoing  is  enough  to  show 
that  the  construction  of  these  statutes 
has  been  most  benevolent,  looking  care- 
fully to  ascertain  whether  the  particular 
thing  complained  of  came  within  the  mis- 
chief of  the  act."  International  R.  Co. 
r.  U.  S.,  (C.  C.  A.  2d  Cir.  1916)  238 
Fed.  317,  161  C.  C.  A.  333. 

The  doctrine  that  statutes  in  derogation 
of  the  common  law  are  to  be  construed 
strictly  does  not  demand  that  the  Act  com- 
pelling interstate  carriers  to  adopt  auto- 
matic couplers,  in  which  there  is  an  un- 
doubted intention  to  make  some  chans^e 
in  the  existing  law,  should  be  so  construed 
as  to  defeat  the  obvious  object  of  Congress. 
Johnson  v.  Southern  Pac.  Co.,  (1904)  196 
U.  S.  1,  25  S.  Ct.  158,  4©  U.  S.  (L.  ed.) 
363,  (C.  C.  A.  8th  Cir.  1902)  117  Fed. 
462,  54  C.  C.  A.  508.  Compare  U.  S.  r. 
Illinois  Cent.  R.  Co.,  (W.  D.  Kv.  1907) 
156  Fed.  182,  in  which  it  was  held  that 
this  Act  is  a  criminal  statute  creating 
public  offenses,  and  is  to  be  construed 
in  accordance  with  the  rules  governing  the 
construction  of  such  stfitutes,  and  that 
trials  thereunder  are  governed  by  the 
rules  of  criminal  procedure  and  evidence. 

The  purpose  of  the  Safety  Appliance 
Acts  bemg  the  protection  of  the  lives  and 
limbs  of  men,  such  statutes  should  be  con- 
strued to  prevent  -  the  mischief  and  ad- 
vance the  remedy.  (!5hicago,  etc.,  R.  Co. 
r.  Voelker,  (C.  C.  A.  8th  Cir.  1904)  12.0 
Fed.  522,  65  C  C.  A.  226,  70  L.  R.  A.  264. 

The  Safety  Appliance  Act  is  remedial 
in  its  character,  enacted  for  the  better 
protection  of  railroad  employees  and 
travelers  by  rail,  and  it  should  be  con- 
strued by  the  courts,  as  far  as  its  terms 
will  admit,  so  as  to  carry  out  fully  the 
intention  of  Congress.  U.  S.  v.  Central 
of  Georgia  R.  Co.,  (N.  D.  Ala.  1907)  157 
Fed.  899;  U.  S.  v.  Southern  R.  Co.,  (W. 
D.  N.  C.  1909)  170  Fed.  1014;  U.  S.  r. 
Chicago,  etc.,  R.  Co.,  (W.  D.  Mo.  1908) 
173  Fed.  684;  Southern  R.  Co.  v.  Snyder, 
(C.  C.  A.  6th  Cir.  1911)  187  Fed.  492, 
109  C.  C.  A.  344. 

The  undoubted  purpose  of  Congress  in 
enacting  the  safety  appliance  laws  was 
humanitarian,  and  such  statute  should 
not  be  frittered  away  by  judicial  con- 
struction. U.  S.  1*.  Chicago,  etc.,  R.  Co., 
(S.  D.  la.  1906)  149  Fed.  486;  Wabash 
R.  Co.  r.  U.  S.,  (C.  C.  A.  7th  Ci».  ^909) 
168  Fed.  1,  93  C.  C.  A.  393. 
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Even  admitting  that  the  requirements 
of  the  Safety  Appliance  Act  are  unduly 
severe  and  unreasonable,  that  fact  would 
not  justify  a  modification  of  the  statute 
by  judicial  decision.  The  courts  do  not 
pt)8se88  the  power  to  read  an  exception 
into  a  statute  so  as  to  modify  or  change 
the  nature  of  the  same  and  thus  defeat, 
the  purpose  for  which  the  law  was  in- 
tended. Atlantic  Coast  Line  R.  Co.  v* 
U.  S.,  (C.  C.  A.  4th  Cir.  1909)  168  Fed. 
175,  94  C.  C.  A.  35. 

Amendatory  Acts  considered. — ^''In  and 
by  the  latter  Act  (March  2,  1903,  set 
out  infray  p.  1183)  Congress  has  removed 
whatever  doubt,  uncertainty,  or  am- 
biguity existed  in  the  former  one,  and 
has  said  plainly  and  unequivocally  that 
the  provisions  and  requirements  of  the 
earlier  act  'shall  be  held  to  apply  to  all 
trains,  locomotives,  tenders,  cars  and 
similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce.'  The 
legislative  intent  so  plainly  expressed 
must  be  respected.  The  beneficial  and 
remedial  purposes  of  these  statutes  must 
not  be  defeated  by  strained  construction 
and  must  not  be  made  subordinate  to 
either  convenience  or  economy  of  rail- 
road operation."  U.  S.  v.  Pere  Marquette 
R.  Co.,  (W.  D.  Mich.  1913)  211  Fed. 
220. 

Relation  to  Interstate  Commerce  Act. — 
The  construction  of  the  language  of  the 
Safety  Appliance  Acts  is  not  controlled 
by  the  language  or  by  the  interpretation 
of  Uie  terms  of  the  Interstate  Commerce 
Act  (Act  of  Feb.  4,  1887,  ch.  104,  given 
in  vol.  4,  p.  337).  U.  S.  t?.  Colorado,  etc., 
R.  Co.,  (C.  C.  A.  8th  Cir.  1907)  157  Fed. 
321,  85  C.  C.  A.  27.  15  L.  R.  A.  (N,  S.) 
167;  Paeiflc  Coast  R.  Co.  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1909)  173  Fed.  448,  98  C.  C.  A. 
31.  Compare  U.  S.  ».  Geddes,  (S.  D.  Ohio 
1903)    180  Fed.  480. 

4.  Btate  Ixmdb 

State  laws  are  superseded  by  the  Fed- 
eral Safety  Appliance  Act  so  far  as  they 
affect  cars  included  within  that  Act. 
Southern  R.  Co.  r.  Indiana  R.  Commis- 
sion, (1915)  236  U.  S.  439,  35  S.  Ct. 
304,  59  U.  S.  (L.  ed.)  661;  Southern 
Ry.  Co.  V,  Railroad  Commission,  (1915) 
18a  Ind.  580,  109  N.  E.  759;  State  r. 
Beaumont,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1916)  183  S.  W.  120;  State  v.  Orange, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1915)  181 
S.  W.  494. 

The  circumstance  that  a  state  statute 
covers  acts  of  negligence  of  railroad  com- 
panies in  respect  to  their  cars,  roadbed, 
machinery,  etc.,  subjects  dealt  with  by  the 
Safety  Appliance  Act,  does  not  afford  any 
substantial  ground  for  the  contention  that 
the  statute  is  involved  in  so  far  as  it 
imposed  liability  for  an  injury  to  an  em- 
ployee arising  from  the  negligence  of  a 
co-empJk>yee.      Missouri    Pac.  -  R.    Co.    v. 


Castle,    (1»12)    224  U.  S.  541,  32  S.  Ct. 
60er,  56  U.  S.  (L.  ed.)  875. 

The  fact  that  the  plaintiff's  declaration 
purports  to  state  in  all  its  counts  a  cause 
of  action  under  the  Federal  Employei-s' 
Liability  Act,  and  in  one  also  a  cause 
of  action  under  the  Federal  Safety  Appli- 
ance Act,  does  not  eliminate  the  possibil- 
ity in  a  legal  and  technical  sense  of  ittf 
stating  a  cause  of  action  under  the  com-* 
mon  law  of  Illinois.  Hayes  v.  Wabash  R; 
Co.,  (1913)  180  111.  App.  511. 

6.  Relation  to  Interstate  Commerce  Act: 
In  one  sense  this  Act  is  in  pari  materia* 
with  the  Interstate  Commerce  Act,  and  in 
another  not;  both  relate  to  the  regulation 
of  commerce  among  the  states  imder  the 
superintendence  of  the  Interstate  Com- 
merce Commission.  The  one  deals  with 
the  rate  and  fare,  and  the  Other  with  loco- 
motives and  cars;  one  was  intended  pri- 
marily to  protect  shippers,  the  other  to 
protect  railroad  employees.  U.  S.  v,  Ged- 
des, (C.  C.  A.  6th  Cir.  1904)  131  Fed.  452, 
65  C.  C.  A.  320. 

II.  "  Enqagbd  in  Interstate  Commbxce  " 
Stockyards  company  conducting  part  oi 
transportation  by  railroad  for  carriers. — 
A   stockyards  company  which   owns   and 
maiwtains  at  a  large  shipping  point  an 
extensive  stockyard  which  is  in  effect  the 
live  stock  depot  of  all  the  railroad  com- 
panies doing  business  at  that  point,  and 
which  owns  and  maintains  several  miles 
of  railroad  tracks  extending  over  its  own 
premises  from  its  stockyards  to  a  transfer 
track  (also  on  its  own  premises)  connect-, 
ing  with  the  several  tracks  of  the  rail- 
road companies,  and  which  by  means  of 
its  own  locomotives  and  servants  trans- 
ports for  hire  over  its  tracks  all  shipments 
of  live  stock  accepted  by  the  railroad  com- 
panies   for   carriage   to    and    from    such 
stockyards,  including   such  shipments  as 
are  interstate,  is  a   common   carrier   en* 
gaged  in  interstate  commerce  by  railroad 
within  the  meaning  of  the  Safety  Appli- 
ance Law,  although  the  cars  in  which  it 
transports  such  shipments  are  in  every  in- 
stance the  cars  of  the  railroad  company 
from  which  the  shipment  is  received  or  to 
which  it  is  delivered  at  the  transfer  track, 
and    although    the    stockyards    company 
does  not  collect  the  compensation  for  its 
service  directly  from  the  shippers  or  con- 
signees, but  only  from  the  railroad  com- 
panies delivering  the  loaded  cars  to  it, 
or  receiving  them  from  it,  and  the  trans- 
fer   track,    and    although    its    service    is 
performed  and   its  compensation  is  paid 
in  accordance  with  a  contract  between  it 
and  the  railroad  com'>anies.    Union  Stock- 
yards Co.  t?.   U.  S.,^  (C.  C.  A.   8th  Cir. 
1909)    169  Fed.  404.  94  C.  C,  A.  626. 

Terminal   company. —  In    Chicago   Belt 
R.  Co.  V.  U.  S.,   (C.  C.  A.  7th  Cir.  1909) 
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1«8  Fed.  542,  93  C.  C.  A.  666,  22  L.  R.  A. 
(N.  S.)  582,  it  appeared  that  the  defend- 
ant owned  a  railroad  located  wholly  in 
Cook  county,  111.  Its  road  constituted  a 
belt  which  intersected  the  trunk  lines  lead- 
ing into  Chicago  and  forming,  by  means 
of  V's,  direct  physical  connection  with 
such  trunk  lines.  The  defendant's  busi- 
ness consisted  entirely  of  transporting  cars 
between  industries  located  along  its  line 
and  trunk  lines  and  between  such  trunk 
lines,  for  which  it  received  an  arbitrary 
charge  per  car,  which  was  collected 
monthly  from  the  railroad  c<Mnpanie8, 
defendant  having  no  dealings  with  ship- 
pers. The  defendant  paid  no  attention  to 
the  class  of  traffic,  but  acted  as  an  agent 
of  the  trunk  lines  in  transferring  cars. 
Tlie  defendant  on  the  occasion  in  ques- 
tion moved  a  train  of  freight  oars,  con- 
taining one  consigned  from  a  point  in 
Illinois  and  destined  to  Wisconsin,  from 
the  tracks  of  the  Chicago  &  Eastern 
Illinois  railroad  to  those  of  the  Chicago 
&  Northwestern  railroad.  It  was  held  that 
such  transfer  constituted  in  effect  a  con- 
tinuous carriage  over  both  such  roads, 
80  that  the  defendant  with  respect  thereto 
was  engaged  in  interstate  commerce,  and 
was  within  the  Safety  Appliance  Acts  in 
relation  to  power  brakes. 

III.  "Moving  Interstate  Traffic" 

Effect  of  amendment. —  This  section 
only  relates  to  locomotives  and  trains 
used  "  in  moving  interstate  traffic  "  even 
though  the  carrier  is  engaged  in  inter- 
state commerce.  But  the  section  is 
amended  by  Act  of  March  2,  1903  (see 
infra,  p.  1183),  to  include  locomotives  and 
trains  of  an  interstate  carrier  whether 
used  in  "  moving  interstate  traffic  "  or  not. 

Local  traffic. —  Where  a  railroad  com- 
pany did  all  it  could  to  keep  its  business 
locaJ,  limited  its  interests  so  far  as  it 
could  to  the  transportation  of  freight 
over  its  own  line,  made  no  arrangement 
for  through  carriage  either  way,  was  in- 
terested in  none,  shared  in  none,  was  in- 
terested only  in  its  local  charge  and  any 
arrangement  made  was  with  view  to  secure 
that,  the  fact  that  certain  goods  trans- 
ported by  it  were  marked  for  other  states 
or  received  from  other  states  did  not  make 
it  a  party  to  any  arrangement  for  inter- 
state transportation  in  either  direction, 
nor  was  such  a  company  engaged  in  mov- 
ing interstate  traffic  within  the  meaning 
of  this  section.  U.  S.  v.  Geddes,  (C.  C. 
A.  6th  Cir.  1904)  131  Fed.  462,  65  C.  O. 
A.  320. 

Terminal  company. —  A  terminal  com- 
pany which  received  cars  of  coal  coming 
from  another  state,  and  delivered  them 
within  its  yards  to  the  engines  of  a  rail- 
road company,  was  engaged  in  moving  in- 
terstate commerce,  within  this  Act.  U.  S. 
r.  Northern  Pac.  Terminal  Co.,  ( D.  C.  Ore. 
1906)   144  Fed.  861. 


IV.  "  Train  " 
1.  In  Oeneral 

In  U.  S.  V.  Grand  Trunk  Ry.  Co.,  (W. 

D.  N.  Y.  1913)  203  Fed.  775.  the  court 
said :  "  In  Webster's  Dictionary  the  word 
'  train '  is  defined  as  a  *  connected  line  of 
cars  or  carriages  on  a  railroad.'  In  De- 
troit City  Ry.  v.  Mills,  (1891)  85  Mich. 
634,  *8  N.  W.  1001,  it  is  stated  that  *  a 
train  is  a  continuous  or  connected  line  of 
cars  or  carriages  on  a  railroad.'  In  Dacey 
V.  Old  Colony  R.  Co.,  (1891)  153  Mass. 
112,  2G  N.  £.  437,  and  in  Caron  v.  Boston, 
etc.,  R.  Co.,  (1895)   164  Mass.  523,  42  N. 

E.  112,  a  train  is  defined  to  be  *  a  loco- 
motive and  one  or  more  cars  coupled  to- 
gether and  run  upon  a  railroad.'  These 
definitions  induced  the  belief  that  Congress 
in  enacting  the  Safety  Appliance  Act,  used 
the  word  '  train '  in  the  ordinary  and  not 
the  technical  sense,  regardless  of  the 
varying  rules  and  practices  of  carriers. 
The  Supreme  Court  of  the  United  States 
in  Johnson  r.  Southern  Pac.  Co.,  (1904) 
196  U.  S.  1,  25  S.  CL  158,  49  U.  S,  (L. 
ed.)  363,  supports  the  view  that,  even 
though  the  statute  was  in  derogation  of 
the  common  law,  it  should  not  be  so 
strictly  construed  as  to  defeat  the  purpose 
of  Congress,  and  it  was  there  held  that 
locomotive  engines  are  included  in  the 
act  imder  the  words  '  any  car.'  By  a 
parity  of  reasoning  the  words  '  any  train ' 
are  believed  to  clearly  include  all  trains 
having  cars  coupled  together  and  loco- 
motives drawing  them,  irrespective  of 
whether  a  caboose  is  attached  or  markers 
displayed." 

A  train,  within  the  Safety  Appliance 
Act,  is  one  aggregation  of  cars  drawn  by 
the  same  engine,  but  if  the  engine  is 
changed  then  there  is  a  different  train. 
U.  S.  V.  Boston,  etc.,  R.  Co.,  (D.  C.  Mass. 
1909)    108  Fed.  148. 

2.  Stoiiching  Of>era^i<ms 

"  The  air-brake  provision  deals  with 
running  a  train,  while  the  other  require- 
ments relate  to  hauling  or  using  a  car.  In 
one  a  train  is  the  unit  and  in  the  other  a 
car.  As  the  context  shows,  a  train  in  the 
sense  intended  consists  of  an  engine  and 
cars  which  have  been  assembled  and 
coupled  together  for  a  run  or  trip  along 
the  road.  When  a  train  is  thus  made  up 
and  is  proceeding  on  its  journey  it  is 
within  the  operation  of  the  air-brake  pro- 
vision. But  it  is  otherwise  with  the  vari- 
ous movements  in  railroad  yards  whereby 
cars  are  assembled  and  coupled  into  out- 
going trains,  and  whereby  incoming  trains 
which  have  completed  their  run  are  broken 
up.  These  are  not  train  movements,  but 
mere  switching  operations,  and  so  are  not 
within  the  air-brake  provision.  The  othtf 
provisions  calling  for  automatic  couples 
and  grab  irons  are  of  broader  applicatinn 
and  embrace  switching  operations  as  well 
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as  train  morenientB,  for  both  involve  a 
hauling  or  using  of  cars/'  U.  S.  r.  Erie 
K.  Co.,  (1916)  237  U.  S.  402,  36  S.  Ct 
ft21,  59  U.  S.  (L.  ed.)  1019,  reversing  (C. 
a  A.  3d  Cir.  1914)  212  Fed.  853,  129  C. 
C.  A.  307.  See  to  the  same  effect  U.  S.  v. 
Louisville,  etc.,  Bridge  Co.,  (W.  D.  Ky. 
1916)  236  Fed.  1001;  Erie  R.  Co.  r.  U.  S., 
(C.  C.  A.  3d  Cir.  1912)  197  Fed.  287, 
116  C.  C.  A.  649.  See  contra  U.  S.  «.  At- 
lantic Coast  Line  R.  Co.,  (S.  D.  Fla.  1913) 
214  Fed.  498}  U.  S.  v.  Pere  Marquette  R. 
Co.,   (W.  D.  Mich.  1913)   211  Fed.  220. 

The  failure  to  use  air-brake  equipment 
while  switching  cars  in  a  railroad  yard 
does  not  constitute  negligence  on  the  part 
of  the  railroad  company.  Whalley  v. 
Philadelphia,  etc.,  R.  Co.,  (1915)  248  Pa. 
St  298,  93  Atl.  1016. 

3.  Transfer  Operations 

Trains  running  between  diffei'ent  yards 
of  the  same  terminal,  the  yards  being  sev- 
eral miles  apart,  are  subject  to  the  air- 
brake provision  of  this  section  as  the  op- 
erations are  not  merely  switching  opera- 
tions and  the  various  vards  cannot  be  con- 
sidered in  contemplation  of  law  one  yard. 
U.  S.  tr.  Erie  R.  Co.,  (1915)  237  U.  S.  402, 
35  S.  Ct.  021,  59  U.  S.  (L.  ed.)  1019, 
{reversing  (C.  C.  A.  3d  Cir.  1914)  212 
Fed.  953,  129  C.  C.  A.  307),  wherein  the 
court  said :  '*  We  are  persuaded  that  the 
transfer  trains  moving  frcmi  Jersey  City 
and  Weehawken  to  Bergen  and  vice  versa 
came  within  the  purview. of  the  air-brake 
provision.  They  were  made  up  in  yards 
like  other  trains,  and  then  proceeded  to 
their  destinations  over  main-line  tracks 
used  by  other  freight  trains,  both  through 
and  local.  They  were  not  moving  cars 
about  in  a  yard  or  on  tracks  set  apart 
for  switching  operations,  but  were  en- 
gaged in  main-line  transportation,  and  this 
in  circumstances  where  they  had  to  pass 
through  a  dark  tunnel,  over  switches  lead- 
ing to  other  tracks,  and  across  passenger 
tracks  whereon  trains  were  frequently 
moving.  Thus  it  is  plain  that  in  common 
with  other  trains  using  the  same  main- 
line tracks,  they  were  exposed  to  hazards 
which  made  it  essential  that  appliances 
be  at  hand  for  readily  and  quickly  check- 
ing or  controlling  their  movements.  The 
original  act  prescribed  that  these  appli- 
ances should  consist  of  air  brakes  con- 
trolled by  the  engineer  on  the  locomotive, 
and  the  act  of  1903  declared  that  this  re- 
quirement should  *  be  held  to  apply  to  all 
trains.'  We  therefore  conclude  and  hold 
that  it  embraced  these  transfer  trains." 
See  to  the  same  effect  U.  S.  r.  Chicago, 
etc.,  R.  Co.,  (1915)  237  U.  S.  410,  36  S. 
Ct.  634,  69  U.  S.  (L.  ed.)  1023. 

A  "  train "  includes  a  string  of  cars 
being  transferred  from  one  railroad  yard 
to  another,  the  transfer  being  something 
more  than  a  "  switching  "  operation  which 
is  not  within  the  provisions  of  this  Act. 


U.  S.  V,  L6tiiBville>  etc..  Bridge  Co.,  (W. 
D.Ky.  1916)  236  Fed.  1001. 

The  primary  object  of  the  statute  was  to 
require  railroads  to  e^uip  trains  engaged 
in  interstate  traffic  with  air-brake  appli- 
ances, so  as  to  minimize  the  dangers  to 
tile  passengers  and  crews;  but  obviously 
it  was  never  mtended  to  require  such  ap- 
pliances to  be  coupled  up  or  connected 
while  cars  are  being. hauled  by  a  switching 
engine  from  one  yard  to  another,  or 
shunted  out  at  different  points,  and  are 
not  actually  engaged  in  interstate  traffic 
United  States  v.  New  York  Cent.,  etc,  R. 
Co.,  (W.  D.  N.  Y.  1913)  206  Fed.  428. 

In  La  Mere  v.  Railway  Transfer  Co., 
(1914)  125  Minn.  159,  145  N.  W.  1068, 
Ann.C^s.  1915C  667,  it  waa  held  that  the 
Act  applied  to  an  engine  and  fifteen  cars 
loaded  and  switched  in  the  yards  of  the 
defendant  transfer  railway  company,  and 
placed  upon  a  track  set  apart  for  the  use 
of  a  particular  road,  and  thereafter  moved 
by  the  engine  and  crew  some  six  or  seven 
blocks,  a  distance  of  something  like  a  half 
mile,  across  a  number  of  switches,  and 
across  and  along  the  two  parallel  main 
tracks  of  an  independent  railroad,  and 
into  the  yards  of  the  company  to  which 
the  cars  belonged. 

V.  "  Equipped  '^ 

1,  Scope  of  Word 

The  provisions  in  the  Safety  Appliance 
Acts  that  locomotives,  trains  or  cars  shall 
be  "equipped"  with  certain  safety  appli' 
ances  is  not  satisfied  unless  the  appliances 
are  kept  in  good  order  and  repair.  U.  S. 
«.  Great  Northern  R.  Co.,   (£.  D.  Wash* 

1906)  150  Fed.  229. 

This  Act  while  in  terms  it  requires  only 
that  ^gines  and  cars  shall  be  *'  equipped  '' 
with  the  required  appliances,  must  be  con^ 
strued  to  mean  equipment  which,  if  there, 
is  capable  of  being  operated,  and  that  it 
shall  be  kept  in  good*  order  and  repair; 
but  it  cannot  be  construed  to  require  that 
the  equipment  shall  in  fact  be  efficiently 
operated  by  those  in  charge  of  the  train. 
U.  S.  V,  Illinois  Cent,  R.  Co.,  (W.  D.  Ky. 

1907)  156  Fed.  182. 

2.  Duty  on  Whom  Imposed 

A  carrier  is  liable  for  defective  equip- 
ment on  its  road  notwithstanding  that  it 
has  no  control  over  the  equipment.  Thus 
where  it  allows  a  lumber  company  to 
Operate  logging  trains  over  a  part  of  its 
road,  such  trains  being  under  the  exclu- 
sive control  of  the  lumber  company,  the 
carrier  is  nevertheless  liable  for  defective 
equipment.  U.  S.  r.  Northwestern  Pac.  R. 
Co.  (N.  D.  Cal.  1916)  235  Fed.  905. 

3.  Duty  as  Absolute 

The  duty  to  equip,  and  maintain  equip- 
ment, required  by  this  section  is  absolute 
and  mandatory «    Pennsylvania  Co.  v.  U. 
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S.,  (C.  C.  A.  6th  Cir.  1917)  241  Fed.  824, 
154  C.  C.  A.  526,  affirming  (N.  D.  Ohio 
1915)  237  Fed.  471. 

*'  The  duty  to  comply  with  the  Safety 
Appliance  Act  is  absolute  and  it  is  no 
excuse  that  the  railroad  company  has  used 
reasonable  care  and  effort  to  comply  with 
the  law."  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.  t\  Schauerman,  (CCA. 
8th  Cir.  1916)  237  Fed.  1,  160  C  C  A. 
203. 

"  It  seems  to  follow  from  the  federal 
cases  tliat  a  temporary  defect  and  failure 
to  work  of  an  equipment  required  by  the 
Safety  Appliance  Act  creates  a  liabili^ 
and  subjects  the  defendant  to  the  penal- 
ties and  burdens  imposed  by  that  Act, 
even  though  such  failure  arose  from  some 
defect  unknown  to  the  employer,  which 
in  the  exercise  of  reasonable  care  he 
could  not  have  ascertained  and  remedied." 
I>avidson  v.  Peoria,  ete.,  R.  Co.,  (1916) 
203  111.  App.  498. 

VI.  ''BBAKKlCEir  *' 

Congress,  in  requiring  a  train  to  be  '''so 
equipped  with  power  or  train  brakes  that 
the  engineer  on  the  locomotive  drawing 
such  train  can  control  its  speed  without 
requiring  brakemen  to  use  the  conmion 
hand  brake  for  that  purpose/'  employed 
the  word  "  brakemen "  generically  as 
including  any  and  all  men,  whether 
specifically  known  as  ''  conductors  " 
or  "  brakemen "  or  **  yard  foremen  "  or 
"  switchmen/'  whose  duties  in  connection 
with  the  train  would  oblige  them  to  use 
the  common  hand  brakes  in  the  absence  of 
air  brakes,  and  intended  that  the  engineer 
should  be  able  to  "  control  the  speed ''  and 
bring  quickly  to  a  standstill  a  train  mov- 
ing slowly  through  a  congested  region  of 
drawbridges  and  railroad  crossings,  as 
well  as  a  train  moving  rapidly  on  a  single 
clear  track  in  the  country.  Atchison, 
etc.,  R.  Co.  V.  U.  S.,  (C  C.  A.  7th  Oir. 
1912)  198  Fed.  637,  117  C  C  A  841. 

VII.  PBOHiBmoN  OF  Use  of  Hand 
Bbakss 

Automatic  power  brakes  are  required 
even  though  in  the  case  of  lone  trains 
the  safety  of  their  operation  is  better  pro- 
moted by  the  use  of  hand  brakes.  Vir- 
ginian R.  Co.  V.  U.  S.,  (C.  C  A.  4th  Cir. 
1915)  223  Fed.  748,  139  C  C  278,  wherein 
the  court  said :  "  In  our  judgment  the 
legislation  here  considered  manifests  the 
plain  intention  of  Congress  to  require  the 
control  of  trains  in  ordinary  line  move- 
ment by  the  train  brakes  prescribed,  and 
to  make  unlawful  the  use  of  hand  brakes 
for  that  purpose.  True,  the  use  of  hand 
brakes  is  not  in  express  terms  prohibited; 
but  this  is  the  necessary  implication  of 
(he  language  used,  and  it  admits  of  no 
r  ther  reasonable  construction.  It  was  the 
evident  purpose  of  the  train  brake  pro- 


vision to  prevent  the  danger  resulting 
from  the  operation  of  hand  brakes  on  the 
tops  of  cars  in  moving  trains.  Just  as 
the  object  of  the  automatic  coupler  is  to 
keep  employees  from  going  between  cars, 
so  the  object  of  the  train  brake  is  to  keep 
employees  from  going  on  top  of  cars  to 
set  and  release  the  hand  brakes.  The  pur- 
pose of  the  law  is  the  guide  to  its  interpre- 
tation, as  the  courts  have  r^teatedly  said." 

A  railroad  train  which  cannot  move  an 
interstate  train  of  a  large  number  of  cars 
at  a  slow  speed  and  keep  the  same  under 
control  with  the  use  of  power  brakes  alone, 
and  which  can  op|erate  trains  of  fewer 
cars  with  safetv  without  the  use  of  hand 
brakes,  cannot  justify  the  use  of  the  latter- 
brakes  on  trains  containing  a  large  num- 
ber of  cars.  Pennsylvania  Co.  v.  U.  S., 
(C  C  A.  6th  Cir.  1917)  241  Fed.  824, 
154  C.  C.  A.  526,  affirming  237  Fed.  471 
and  follauAng  Virginia  R.  Co.  v.  U.  S.,  (C 
C  A.  4th  Cir.  1915)  223  Fed.  748,  139  C 
C.  A.  278. 

The  statute  is  mandatory  in  requiring 
that  the  trains  must  not  only  be  equipped, 
to  run,  but  must  actually  be  run  without 
requiring  brakemen  to  use  the  hand  brakes 
in  the  ordinary  movement  of  the  trains. 
Great  Northern  R.  Co.  v.  U.  S.,  (C.  C  A. 
9th  Cir.  1917)  244  Fed.  406,  157  C.  C. 
A.  32;  U.  S.  r.  Great  Northern  R.  Co., 
(C  C  A.  9th  Cir.  1916)  229  Fed.  927, 
144  C  C  A.  209,  citing  U.  S.  v.  Grand 
Rapids,  etc.,  Ry.,  (£.  D.  Mich.  1916)  244 
Fed.  609. 

The  law  requires  that  the  speed  of 
trains  shall  be  controlled  by  the  use  of 
the  power  or  air  brake,  and  prohibits  the 
use  of  hand  briJces  for  that  purpose.  And 
in  a  suit  against  a  carrier  based  on  the 
allegation  that  in  certain  specific  instances 
the  speed  of  its  trains  was  controlled  by  the 
use  of  the  hand  brakes,  and  not  by  the  use 
of  the  power  brakes,  evidence  tending  to 
Aow  that,  bv  reason  of  the  steep  grade 
over  which  the  movements  complained  of 
were  made,  tiie  former  method  of  control 
is  safer  than  the  latter,  held  immaterial; 
the  question  of  safety  having  been  con^ 
sidered  and  determined  by  Congress  when 
the  law  prescribing  the  method  of  control 
was  oiacted.  U.  S.  v.  Grand  Rapids,  etc, 
Ry.,  (E.  D.  Mich.  1916)  244  Fed.  609. 

VIII.  Action  by  Injttbed  Euploysk 

In  generaL — None  of  the  Safety  Appli- 
ance Acts  contain  express  language  con« 
ferring  a  right  of  action  for  the  death  or 
injury  of  an  employee;  but  the  safety  of 
employees  and  travelers  is  their  principal 
object,  and  the  right  of  private  action  by 
an  injured  employee,  even  without  the 
Employers'  Liability  Act,  has  never  been 
douDted.  Texas,  etc.,  R.  Co.  t>.  Rigsby, 
(1916)  241  U.  S.  33,  36  8.  Ct.  482,  60 
U.  S.  (L.  ed.)  874,  affirming  (C.  C.  A. 
5th  Cir.  1915)  222  Fed.  221,  138  C.  C. 
A.  51. 
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Pleading.— A  denial  that  the  Safety  Ap- 
pliance Act  mentioned  in  the  complaint 
was  violated  by  the  railroad  company  19 
but  a  conclusion  of  the  pleader,  to  be  dis- 
regarded if  the  anteceosnt  specific  aver- 
ments of  the  answer  were  not  denials  of 
the  material  averments  of  the  plaintiff's 
complaint.  Great  Northern  R.  Co.  ».  U. 
S.,  (C.  C.  A.  &th  Cir.  1917),  244  Fed.  4(W, 
157  C.  C.  A.  32;  U.  S.  V.  Great  Northern 
R.  Ck).,  (C.  C.  A.  9th  Cir.  1916)  229  Fed. 
927,  144  C.  C.  A.  209. 

Negligence  as  material  fact. —  The  fail- 
ure of  a  railroad  company  to  have  the  air 
brakes  in  operation  in  an  interstate  move- 
ment makes  it  liable  to  an  emplovee  in- 
jured proximately  because  of  such  failure, 
regardless  of  its  actual  negligence.  La 
Mere  v.  Railway  Transfer  Go.,  (1914)  125 
Minn.  159,  146  N.  W.  1068,  Ann.  Caa. 
1915C  667. 

Assumption  of  risk   and  contributory 


aegliceaoe. — '*  While  the  Safety  Appliance 
Act  abolishes  assumption  of  risk  (see 
infra,  p.  1182)  it  does  not  abolish  that 
of  ccmtributory  n^ligence.  Schlemmer  t*. 
Buffalo,  etc.,  R,  Co.,  [1911]  220  U.  S.  590, 
31  S.  Ct.  6dl,  55  U.  S.  (L.  ed.)  596; 
Schlemmer  v,  Buffalo,  etc.,  R.  Co.,  ( 1907 ) 
206  U.  S.  1,  27  S.  Ct.  407,  51  U.  S.  (L. 
ed.)  681.  But  the  proviso  in  the  third 
section  of  the  second  employer's  liability 
law  provides  that  if  suits  are  under  the 
Employers'  Liability  Act  and  the  Safety 
Appliance  Law  there  is  no  defense  of  con- 
tributory negligence.  Grand  Trunk  West- 
ern R  Oo.  V,  Lindsay,  [1914]  233  U.  S. 
42,  34  S.  Ct.  6ftl,  68  U.  S.  (L.  ed.)  838, 
Ann.  Cas.  1914C  168."  St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.  v.  Schaucr- 
man,  (C.  C.  A.  8th  Cir.  1916)  237  Fed.  1, 
160  C.  C.  A.  203.  Compare  Kentucky,  etc., 
R.  Co.  V,  Minton,  (1915)  167  Ky.  616,  180 
S.  W.  83L 


Sec.  2.  [Automatic  couplers  required  on  all  cars.]  That  on  and  after 
the  first  day  of  January,  eighteen  hundred  and  ninety-eight,  it  shall  be 
unlawful  for  any  such  common  carrier  to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact,  and  which  can  be  uncoupled 
without  the  necessity  of  men  going  between  the  ends  of  the  cars.  [27  Stat 
L.  531.] 
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I.  PUBPOBS 

The  broad  aim  of  this  second  section  is 
to  eliminate  the  risk  of  injury  by  an  ab- 
solute prohibition  of  the  use  of  anv  car 
unequipped  with  such  a  coupling  device 
as  that  cars  may  be  coupled  and  uncoupled 
"  without  the  necessity  of  men  goipg  be- 
tween the  ends  of  the  cars."  U.  S.  v. 
Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa.  1915) 
223  Fed.  215.  See  to  the  same  effect  San 
Antonio,  etc.,  R.  Co.  v.  Wagner,  (Teoc.  Civ. 
App.  1914)  166  8.  W.  24 

*'The  safety  appliance  acts  make  it  un- 
lawful to  use  or  haul  upon  a  railroad 
which  13  a  highway  for  interstate  com- 
merce any  car  that  is  not  equipped  with 
automatic  couplers  whereby  the  car  can 
be    coupled    or    uncoupled    'without    the 


necessity  of  men  going  between  the  end4 
of  the  cars'  or  that  is  not  equipped  with 
drawbars  [see  infra,  p.  1176]  of  standard 
height, —  the  height  of  the  drawbar  hav- 
ing, as  explained  in  Southern  R.  Co.  v. 
Crockett,  [1014]  2^4  U.  8.  725,  735,  58 
U.  S.  (L.  ed.)  15M,  1568,  34  8.  Ct.  897, 
an  important  bearing  on  the  safety  of 
the  processes  of  coupling  and  uncoupling 
and  on  the  seoarity  of  the  coupling  when 
made.  It  is  very  plain  that  the  evils 
against  which  these  provisions  are  di- 
rected are  those  which  attended  the  old- 
fashioned  link  and  pin  couplings  where 
it  was  necessary  for  men  to  go  between  the 
ends  of  the  cars  to  couple  and  uncouple 
them,  and  where  the  cars,  when  coupled 
into  a  train,  sometimes  separated  by  rea- 
son of  the  insecurity  of  the  coupling.  In 
Johnson  f>.  Southern  Pae.  Co.,  [1004]  196 
U.  S.  1,  49  U.  8.  (Lw  ed.)  363,  370,  26  8. 
Ct.  158,  17  Am.  Keg.  Rep.  412,  this  court 
said  of  the  provision  for  automatic  coup- 
lers that  'the  ritdc  in  coupling  and  un- 
coupling was  the  evil  sought  to  be 
remedied; '  and  in  Southern  R.  Co.  v. 
Crockett,  [1W4]  234  U.  S.  725,  737,  58 
U.  S.  (L.  ed.)  1564,  1669,  34  S.  Ct.  897, 
it  was  satd  to  be  the  plain  purpose  of  the 
two  provisions  that  'where  one  vehicle  is 
used  in  connection  with  another,  that  por- 
tion of  the  equipment  of  each  that  has  to 
do  with  the  safety  and  security  of  the 
attachment  between  them  shall  conform 
to  standard.'"     St.  Louis,  etc.,  R.  Co.  t*. 
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Conarty,  (1»15)  238  U.  S.  243,  36  S.  Ct. 
785,  59  U.  S.  (L.  ed.)  1290. 

II.  State  Laws 

Congress  has  so  far  occupied  the  field 
of  legislation  relating  to  the  equipment 
of  freight  cars  with  safety  Appliances  as 
to  supersede  existing  and  to  prevent  fur- 
ther state  legislation  on  that'  subject. 
Cleveland,  etc.,  R.  Co.  r.  Public  Service 
Commission,  (1915)  183  Ind.  165,  108 
K.  E.  515.  For  analogous  authorities  see 
aupra,  p.  1157. 

A  defendant  railroad  company,  clearly 
shown  to  be  a  common  carrier  Engaged  in 
interstate  commerce  by  railrdad  and  to  be 
using  a  car  complained  of  on  its  line  of 
railroad  in  moving  interstate  traffic,  is 
under  this  Act  of  Congress  and  not  under 
the  state  Act  with  reg^ard  to  the  condi- 
tion of  the  car  coupler.  Chicago,  etc.,  R. 
Co.  t;.  Voelker,  (C.  C.  A.  8th  Cir.  1904) 
129  Fed.  522,  65  C.  C.  A.  226,  70  L.  R.  A. 
264,  rever9vng  (N.  D*.  la.  1902)  116  Fed. 
867. 

III.  "  Hauled  ob  Used  " 

"  Hauling  "  a  defective  car  is  not  neces- 
sary to  complete  the  offense  against  this 
Act,  as  both  "hauling"  and  "using" 
are  forbidden,  and  it  seems  that 
such  a  oar  may  be  "used,"  within  the 
statutory  meaning,  otherwise  than  by  be- 
ing "  hauled."  U.  S.  r.  St.  Louis  South- 
western R.  Co.,  (C.  C.  A.  5th  Cir.  1910) 
184  Fed.  28,  106  C.  C.  A.  230. 

Under  the  amendment  of  1903  (see  in- 
fra, p.  1183),  the  word  "haul"  is  not 
employed,  but  "used"  is  substituted  for 
the  words  "  hliul  and  use."  U.  S.  v,  Chi- 
cago, etc.,  R.  Co.,  (S.  D.  la.  1906)  149 
Fed.  486. 

IV.  "  On  Its  Line  " 

"  On  the  line "  of  the  oommon  oarrier 
within  the  meaning  of  the  statute  em- 
braces cases  moved  in  switching  opera- 
tions. Thus  in  Chicago,  etc;,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1913)  211  Fed. 
12,  127  C.  C.  A.  438,  it  appeared  that 
the  car  was  moved  from  the  Twelfth 
street  yard  in  Kansas  City,  Mo^  across  the 
Missouri  river,  over  the  bridge  and  main 
line  of  the  company,  to  the  Murray  street 
yard.  The  evidence  was  quite  clear  that 
at  the  time  the  movement  started  the 
coupling  apparatus  was  out  of  repair,  and 
continued  so  throughout  the  movement. 
It  was  urged  by  the  company  that  this 
movement  was  a  switching  operation  and 
not  "  on  the  line  "  of  the  company  within 
the  meaning  of  the-  statute;  in  other 
words,  that  section  2  of  the  Act  did  not 
relate  to  the  movement  of  the  cars  in 
switching.  But  the  court  said:  The 
coupling  and  uncoupling  of  cars,  however, 
is  confined  almost  wholly  to  such  opera- 
tions,  and  to  hold  that  it  is  not  a  viola- 
tion of  the  law  to  have  the  coupling  and 
uncoupling  apparatus  in  a  defective  con- 
dition at  such  times  would  be  a  clear  nul- 


lification, not  only  of  the  language  of  the 
statute,  but  of  its  manifest  purpose.  This 
assignment  of  error  is  therefore  wholly 
devoid  of  merit." 

V.  "Any  Cab" 

.  Locomotives  are  embraced  by  the  words 
*'any  car"  in  this  section,  prohibiting 
common  carriers  from  using  any  car  in 
moving  interstate  commerce  not  equipped 
with  automatic '  couplers,  although  loco- 
motives are  elsewhere  in  the  statute  in 
terms  required  to  be  equipped  with  oower 
driving  wheel  brakes.  Johnson  v.  ^uth- 
ern  Pac.  Co.,  (1904)  196  U.  S.  1,  25  S.  Ct. 
158,  40  U.  S.  (L.  ed.)  363,  reversing 
iC.  C.  A.  8th  Cir.  1902)  117  Fed.  462, 
64  C.  C.  A.  508. 

Tender  of  locomotive. —  A  "  car  "  does 
not  include  the  tender  of  a  locomotive, 
and  an  automatic  coupler  between  them 
is  not  requiired.  ■  Pennell  v.  Philadelphia, 
etc.,  R.  Co.,  (1914)  231  U.  S.  676,  34 
S.  Ct.  220,  68  U.  S.  (L.  ed.)  430,  affirm- 
ing Pennell  i*.  Philadelphia,  etc.,  R,  Co., 
(C,  C.  A.  3d  Cir.  1913)  203  Fed.  681,  122 
C.  C.  A.  77;  Larabee  f.  New  York,  etc., 
R.  Co.,  (1902)  182  Mass.  348,  66  N.  £. 
1032. 

But  in  Philadelphia,  etc.,  R.  Co.  r. 
Winkler,  (1903)  4  Penn.  (Del.)  387,  56 
Atl.  112,  affirming  (1902)  4  Penn.  (Del.) 
80,  63  Atl.  90,  it  was  held  that  the  tender 
of  a  locomotive  engaged  in  interstate  com- 
merce was  a  car  within  the  general  scope 
of  this  Act *^ 

A  shovel  car  is  a  "car"  within  the 
meaning  of  this  Act.  Schlemmer  c.  Buf- 
falo, etc.,  R.  Co.,  (1907)  205  U.  S.  1,  27 
S.  Ct.  407,  51  U.  S.  (L.  ed.)  681. 

The  amendment  of  1903  (see  infra, 
p.  1183)  requires  automatic  couplers  in 
the  case  of  "  all  trains,  locomotives,  tend- 
ers, cars,   and   similar  vehicles." 

VI.   "USXD    IN     MOVINO     INTB88TATB 
COICICERCB  " 

Kffect.of.  ameiidmeitt  of  1903. —  'The 

terms  of  [this  section  are)  such  that  its 
application  depends,  first,  upon  the  car- 
rier being  engaged  in  interstate  com- 
merce bv  railroad,  and,  second,  upon  the 
use  of  the  car  in  moving  interstate  traffic. 
It  did  not  embrace  all  cars  used  on  the 
line  of  such  a  carrier,  but  only  such  as 
were  used  in  interstate  commerce.  South- 
ern R.  Co.  V.  U.  S.,  (1911)  222  U.  S.  20, 
2^,  32  S.  Ct.  2,  66  U.  S.  (L.  ed.)  72,  [741. 
The  act  was  amended  March  2,  1903,  32 
Stat.  943,  c  976  (see  infra,  p.  1183]  so 
as  to  include  '  all  cars  used  on  any  rail- 
road engaged  in  interstate  commerce.'" 
Brinkmeier  v.  Missouri  Pac.  R.  Co.,  (1912) 
224  U.  S.  268,  32  S.  Ct.  412,  56  U.  S. 
(L.  ed.)  758,  affirming  (1909)  81  Kan. 
101,  105  Pac.  221. 

That  it  is  no  longer  necessary  by  virtue 
of  the  above  mentioned  amendment  of 
1903  that  a  car   to  be  affected  by  this 
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section  should  be  "used  in  moving  inter- 
state commerce  "  see  the  authorities  cited 
infra,  p.  1162. 

The  test  of  the  application  of  the 
Safety  Appliance  Act  of  March  2,  1893, 
27  Stat.  531,  <^h.  196,  as  amended  by  the 
Act  of  March  2,  1903,  32  Stat.  943,  ch. 
976,  requiring  the  use  of  automatic  coup- 
lers on  cars,  to  the  use  of  a  car  not 
equipped  with  such  couplers,  is  the  use 
of  such  car  on  a  railroad  which  is  a 
highway  of  interstate  commerce  and  not 
its  actual  use  at  the  time  in  moving  inter- 
state traffic ;  *  and  the  car  and  not  the 
train  is  the  unit  in  determining  the  ap- 
plication of  the  Act;  and  a  switching 
operation  moving  interstate  cars  may  be 
within  its  application.  Hurley  v,  Illinois 
Cent.  R,  Co.,  (1916)  133  Minn.  101,  167 
N.  W.  1006. 

Empty  caiB.— "The  phrase  'used  in 
moving  interstate  traffic'  does  not  only 
mean  that  the  car  must  be  actually  loaded 
with  interstate  traffic  and  on  its  journey 
from  state  to  state  at  the  time  of  the 
alleged  violation,  but  its  more  natural 
meaning  is  that  it  is  a  car  that  has  been 
used  for  such  purpose,  stands  ready,  and 
is  intended  to  be  used  for  such  purpose 
whenever  needed."  U.  S.  r.  St.  Louis, 
etc.,  R.  Co.,  (W.  D.  Tenn.  1906)  154  Fed. 
616. 

But  an  empty  car  hauled  in  a  train 
with  other  cars  carrying  interstate  com- 
merce must  be  equipped  with  appliances 
required  by  law,  and  such  appliances  kept 
in  repair  to  the  same  extent  as  those  of 
a  loaded  car.  U.  S.  r.  St.  Louis,  etc.,  R. 
Co.,  (W.  D.  Tenn.  1906)  154  Fed.  616; 
U.  S.  r.  Louisville,  etc.,  R.  Co.,  (S.  D. 
Ala.  1908)  162  Fed.  185,  affirmed  (C.  C. 
A.  5th  Cir.  1909)  174  Fed.  1021,  98  C.  C. 
A.  664;  U.  S.  v.  Wheeling,  etc.,  R.  Co., 
(N.  D.  Ohio  1908)  167  Fed.  198;  U.  S.  v. 
Southern  R.  Co.,  (W.  D.  N.  C.  1909)  170 
Fed.  1014.  Compare  U.  S.  v.  Illinois 
Cent.  R.  Co.,  (W.  D.  Ky.  1907)  166  Fed. 
182. 

A  car  with  a  defective  coupler  which, 
although  empty,  was  brought  into  a  sta- 
tion in  an  interstate  tram,  left  in  the 
switch  yards  over  night,  and  the  next 
day  taken  out  in  another  interstate  train, 
was  being  used  in  interstate  commerce 
within  the  meaning  of  the  Safety  Appli- 
ance Act,  not  only  while  being  moved  in 
the  trains,  but  also  while  in  the  yards. 
Erie  R.  Co.  t*.  Russell,  (C.  O.  A.  2d  Cir. 
1910)   183  Fed.  722,  106  C.  C.  A.  160. 

A  car  which  had  been  actually  engaged 
in  moving  interstate  traffic,  and  which 
was  held  in  the  railroad  yards  to  be  sent 
on  on  interstate  trip  whenever  required, 
and  had  not  been  segregated  from  the 
class  of  cars  used  in  such  traffic,  was, 
though  unloaded,  being  so  used  when  a 
servant  was  injured,  within  the  meaning 
of  this  Act.     Felt  r.  Denver,  etc.,  R.  Co., 


(1910)   48  Colo.  249,  110  F^.  215,  1136, 
21  Ann.  Cas.  379. 

A  car  is  being  "used  in  moving  inter- 
state traffic  **  although  it  is  empty  and 
is  being  shifted  from  one  yard  to  another 
in  the  same  state  after  having  remained 
idle  for  several  days,  where  previous  to 
such  idleness  it  discharged  interstate 
freight  and  is  about  to  1^  loaded  with 
freight  to  be  carried  out  of  the  state. 
Moyer  v,  Pennsylvania  R.  Co.,  (1915) 
247  Pa.  St.  210,  93  Atl.  282. 

Defective  car. —  A  defective  car  not  ex- 
cluded from  commercial  use  and  from 
connection  with  other  vehicles  commer- 
cially employed  must  be  equipped  with 
automatic  couplers.  Southern  K.  Co.  t\ 
Snyder,  (C.  C.  A.  6th  Cir.  1913)  206  Fed. 
868,  124  C.  C.  A.  60. 

If  a  railroad  company  hauls  a  car  which 
is  defective  as  to  coupling  appliances  or 
grabirons  or  handholds,  although  the  de- 
fective car  does  not  contain  any  inter- 
state traffic,  yet  if  it  is  hauled  in  a  train 
which  contains  another  car  that  is  loaded 
with  interstate  traffic,  then  the  statute  is 
violated.  U.  S.  v.  Baltimore,  etc.,  R.  Co., 
(W.  D.  Pa.  1909)   170  Fed.  456. 

Where  a  railroad  moves  a  car  for  re- 
pairs in  connection  with  other  cars  for 
commercial  use  it  is  subject  to  the  pro- 
visions of  this  Act.  Gray  v,  Louisville, 
etc.,  R.  Co.,  (E.  D.  Tenn.  1912)  197  Fed. 
874. 

This  Act  applies  to  a  defective  car  or 
to  an  engine  used  in  moving  a  box  car 
from  one  switch  track  to  another  in  de- 
fendant's yards,  when  the  purpose  of  mov- 
ing such  car  is  to  load  it  with  merchan- 
dise for  shipment  into  another  state. 
Breske  f.  Minneapolis,  etc.,  R.  Co.,  (1911) 
115  Minn.  386,  132  N.  W.  337,  wherein 
the  court  said :  "  Congress  did  not  in- 
tend the  act  to  apply  to  defective  cars 
which,  Ubough  standing  on  the  trades  of 
railroads  engaged  in  interstate  commerce, 
were  not  being  used  in  such  commerce. 
When  a  car  used  to  carry  an  interstate 
-shipment  reaches  its  destination  and  is 
unloaded,  it  ordinarily  thereupon  ceases 
to  be  '  used '  in  moving  interstate  com- 
merce. Where,  however,  after  an  inter- 
state carriage,  the  car  is  to  return  empty 
to  the  state  from  which  it  came,  it  is 
considered  as  within  the  act  throughout 
its  trip,  including  the  time  between  its 
unloading  and  the  beginning  of  the  return 
trip.  But  if,  after  discharging  its  inter- 
state cargo,  the  car  is  used  in  intrastate 
traffic,  or  if  it  remains  idle  in  the  yards 
or  shops,  awaiting  repairs,  or  awaiting  a 
future  use  for  state  or  interstate  business 
as  may  afterwards  be  determined,  it  is  not 
while  so  idle  '  used  in  movinff  interstate 
commerce.'  It  is  also  the  law  that,  though 
the  defective  car  is  not  itself  being  used 
in  interstate  business,  ^et  if  it  is  being 
hauled   in    a   train   which   contains   cars 
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that  are  being  used  in  moving  interstate 
commerce,  the  Safety  Appliance  Act  ap- 
plies." 

Cars  on  side  track. — A  freight  car 
loaded  with  interstate  freight,  and  placed 
on  a  side  track  in  the  railway  yard  at 
destination,  to  await  simple  repairs  to 
the  automatic  coupler,  is  used  in  moving 
interstate  commerce  within  the  meaning 
of  the  Safety  Appliance  Act,  when  a 
coupling  with  another  car  is  thereafter 
attempted  by  the  carrier's  order,  during 
the  course  of  switching  operations.  Delk 
V.  St.  Louis,  etc.,  R.  Co.,  (1911)  220  U.  S. 
580,  31  S.  Ct.  617,  56  U.  S.  (L.  ed.)  590, 
reversing  (6th  Cir.  1908)  158  Fed.  931,  86 
C.  C.  A.  95,  14  Ann.  Cas.  233. 

A  foreign  freight  car,  moved  by  one 
railroad  company  from  one  state  into  an- 
other, loaded,  and  there  delivered  to  the 
defendant  company,  and  by  the  defendant 
to  the  consignee,  and  after  being  unloaded 
placed  by  the  defendant  on  a  switch  track, 
from  which  it  was  afterwards  redelivered 
to  the  original  company,  again  loaded  by 
it,  and  returned  into  the  state  whence  it 
came,  was,  when  on  defendant's  switch 
track  awaiting  redelivery,  a  car  in  use 
in  interstate  commerce,  and  subject  to  the 
requirement  of  the  Safety  Appliance  Act, 
as  to  equipment  with  automatic  coupling 
devices  in  such  condition  as  to  be  opera- 
tive, and  its  movement  on  such  track  by 
defendant,  when  so  defective  that  it  would 
not  couple  by  impact,  was  a  violation  of 
such  Act.  Johnson  v.  Great  Northern  R. 
Co.,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
643,  102  C.  C.  A.  89. 

A  dining  car  in  constant  use  is,  while 
waiting  for  the  train  to  be  made  up  for 
its  next  interstate  trip,  "  used  in  moving 
interstate  traffic  "  witnin  the  meaning  of 
this  section.  Johnson  t\  Southern  Pac. 
Co.,  (1904)  196  U.  S.  1,  25  S.  Ct.  158, 
49  U.  S.  (L.  ed.)  363,  reversing  (C.  C.  A. 
8th  Cir.  1902)  117  Fed.  462,  54  C.  C.  A. 
508. 

This  section  applies  to  cars  on  a  private 
switch  track  where  it  appears  that  the 
railroad  is  permitted  to  use  such  track  in 
connection  with  its  interstate  business. 
Gray  v.  Louisville,  etc.,  R.  Co.,  (E.  D. 
Tenn.  1912)    197  Fed.  874. 

Intrastate  transportation. — A  car  loaded 
with  coal  to  be  delivered  to  a  consignee 
in  another  state,  is  "  used  in  moving 
interstate  traffic,"  within  the  meaning 
of  section  2,  by  the  railroad  company 
which  takes  it  from  the  place  of  loading, 
although  such  company  only  undertakes 
to  deliver  it  to  a  connecting  carrier  within 
the  same  state.  U.  S.  v.  Southern  R.  Co., 
(S.  D.  III.  1905)   135  Fed.  122. 

Car  from  without  state. —  If  a  car 
being  moved  had  come  from  a  point 
without  the  state  it  would  be  moving 
interstate  commerce,  and  this  is  so  even 
though  the  car  to  which  another  was  being 
coupled  was  not  the  one  used  in  the  inter- 


state traffic,  but  was  being  removed  as  a 
necessary  step  in  getting  at  and  moving 
the  interstate  car.     Winkler  f.  Philadel- 
phia, etc.,  R.  Co.,  (1902)   4  Penn.   (Del.) 
80,  63  Atl.  90. 

VII.  Automatic  Coupling  a^d  Un- 
coupling Appabatus 

In  general. —  This  section  recjuires  an 
automatic  coupling  and  uncoupling  appa- 
ratus which  will  make  unnecessary  the 
going  of  men  between  the  ends  of  the 
cars.  A  car  equipped  with  a  coupler  which 
will  not  couple  automaticaUy  by  impact, 
but  requires  men  to  go  between  the  cars 
to  make  the  coupling,  does  not  comply 
with  the  provisions  of  this  Act.  V.  S. 
t?.  Southern  R.  Co.,  (S.  D.  lU.  1905)  135 
Fed.  122 ;  U.  S.  r.  Great  Northern  R.  Co., 
(E.  D.  Wash.  1906)  150  Fed.  229;  U.  S. 
i?.  Atchison,  etc.,  R.  Co.,  (N.  D.  Cal. 
1908)  167  Fed.  696;  Norfolk,  etc.,  R.  Co. 
t;.  U.  S.,  (C.  C.  A.  4th  Cir.  1910)  177  Fed. 
623,  101  C.  C.  A.  249;  Winkler  v.  Phila- 
delphia, etc.,  R.  Co.,  (1902)  4  Penn. 
(Del.)  80,  53  AtL  90. 

But  the  mere  fact  that  the  carrier  pro- 
vides couplers  proper  in  their  material 
and  construction,  which  are  of  standard 
make  and  are  molded  and  constructed  so 
as  to  be  certainly  capable  of  coupling  by 
impact,  will  not  alone  be  an  entire  per- 
formance of  the  duty  which  the  Congress 
has  imposed  upon  the  carrier.  Neces- 
sarily the  couplers  must  be  so  attached  to 
the  cars,  and  kept  attached,  that  they 
will  perform  the  function  required  by  the 
statute,  viz.,  coiiple  by  impact.  Noel  c. 
Quincy,  etc.,  R.  Co.,  (Mo.  App.  1915)    182 

S.  W.  787. 

"  We  are  inclined  to  hold  to  the  rule 
laid  down  in  Taggart  r.  Republic,  141 
Fed.  R.  910,  that  *A  car  with  an  auto- 
matic coupler  that  will  not  work  is,  to  all 
intents  and  purposes,  a  car  without  an 
automatic  coupler.'"  Luker  t?.  Lake 
Shore,  etc.,  R.  Co.,  (1910)  154  111.  App. 
"550. 

In  Atlantic  City  R.  Co.  v.  .Parker, 
(1916)  242  U.  S.  56,  37  S.  Ct.  69,  61 
U.  S,  (L.  ed.)  150  {affirming  (1915)  87 
N.  J.  L.  148,  93  Atl.  574),  the  court 
said :  "  If  couplers  failed  to  couple  au- 
tomatically upon  a  straight  track  it  at 
least  may  be  said  that  a  jury  would  be 
warranted  in  finding  that  a  lateral  play 
so  great  as  to  prevent  coupling  was  not 
needed,  and  that,  in  the  absence  of  any 
explanation  believed  by  them,  the  failure 
indicated  that  the  railroad  had  not  fully 
complied  with  the  law." 

There  can  be  no  controversy  over 
the  ordinary  meaning  of  the  word  "  un- 
coupling," or  as  used  in  the  Federal 
Safety  Appliance  Act.  Two  things  ar*e 
required  by  section  2  of  that  Act:  (1) 
that  the  couplers  shall  couple  automat- 
ically by  impact;  and  (2)  that  they  can 
be   uncoupled   without   the   necessity    of 
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men  going  between  the  ends  of  the  cars. 
Weiss  t\  Belt  R.  Co.,  (1914)  186  111. 
App.  43. 

But  the  use  by  a  railroad  c(»npany  of 
a  switch  engine  having  no  '^  uncoupling 
levers  "  does  not  subject  it  to  the  penalty 
imposed  by  this  Act  for  using  a  car  "  not 
equipped  with  couplers  coupling  auto- 
matically by  impact  and  which  can  be 
uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars,"  in  the 
absence  of  proof  that  such  levers  are 
necessary  to  enable  such  engine  to  couple 
to  cars  by  impact,  and  especially  where 
it  is  shown  that  it  can  be  luicoupled  with- 
out the  necessity  of  going  between  it  and 
the  car  to  which  it  is  coupled.  U.  S.  v. 
Montpelier,  etc.,  R.  Co.,  (D.  C.  Vt.  1910) 
176  Fed.  874. 

The  preparation  of  the  coupler  and  the 
impact  are  not  isolated  acts,  but  connected 
and  indispensable  parts  of  the  larger  act 
which  is  regulated  by  this  statute  and  the 
performance  of  which  is  intended  to  be 
relieved  of  unn<*cessary  risk  and  danger. 
Chicago,  etc.,  R.  Co.  v.  Voelker,  ( C.  C.  A. 
8th  Cir.  1904)  129  Fed.  522,  65  C.  C.  A. 
226,  70  L.  R.  A.  264,  reversing  (N.  D. 
la,  1902)   116  Fed.  867. 

Coupling  and  uncoupling  included. — 
This  section  applies  the  test  of  whether 
the  person  operating  the  coupler  is  re- 
quired to  go  between  the  ends  of  the  cars 
to  the  act  of  coupling  as  well  as  that  of 
nnccrapling,  and  the  concluding  phrase  is 
applicable  to  both  acts.  Saji  Antonio, 
etc.,  R.  Co,  V.  Wagner,  (1916)  241  U.  S. 
476,  36  S.  Ct.  626,  60  U.  S.  (L.  ed.)  1110, 
affirming  (Tex.  Civ.  App.  1914)  166  S. 
W.  24,  and  following  Joimson  t\  Southern 
Pac.  R.  Co.,  (1904)  196  U.  S.  1,  26  S.  Ct. 
158,  49  U.  S.  (L.  ed.)  363;  Johnson  <?. 
Southern  Pac.  Co.,  (1904)  196  U.  S.  1,  25 
S.  Ct.  158,  49  U.  S.  (L.  ed.)  363,  reversing 
(C.  C.  A.  8th  Cir.  1902)  117  Fed.  462, 
54  C.  C.  A.  508;  U.  S.  v.  Chicago,  etc.,  R. 
Co.,  (S.  D.  la.  1906)  149  Fed.  486;  U.  S. 
r.  Louisville,  etc.,  R.  Co.,  (S.  D.  Ala.  1908) 
162  Fed.  185,  affirmed  (C.  C.  A.  5th  Cir. 
1909)  174  Fed.  1021,  98  C.  C.  A.  664; 
Southern  R.  Co.  r.  Simmons,  (1906)  105 
Va.  651,  55  S.  E.  459;  Chicago,  etc.,  R. 
Co.  r.  Voelker,  (C.  C.  A.  8th  Cir.  1904) 
129  Fed.  622,  65  C.  C.  A,  226,  70  C.  C.  A. 
264;  Montgomery  v.  Carolina,  etc.,  R.  Co., 
(1913)   163  N.  C.  697,  80  S.  E.  83. 

Each  oar  muat  have  couplers  which  can 
he  uncoupled'  without  requiring  men  to  go 
between  the  cars.  If  these  requirements 
are  not  complied  with  in  the  case  of  a 
given  car,  the  noncompliance  cannot  be 
excused  by  saying  that  some  other  car 
coupled  to  it  at  the  time  had  couplers 
which  did  answer  the  requirements  of  the 
Act.  Central  Vermont  R.  Co.  r.  U.  S., 
(C.  C.  A.  1st  Cir.  1913)  205  Fed.  40, 
128  C.  C.  A.  308. 

Both  ends  of  cars. —  The  Safety  Appli- 
fuico  Act  requires  that  each  car  taken 


separately  shall  be  completely  equipped, 
and  that  the  couplers  at  both  ends  shall 
be  in  good  order  and  in  operative  condi- 
tion. U.  S.  V.  Central  of  Georgia  R.  Co., 
(N.  D.  Ala.  1907)  157  Fed.  893;  U.  S. 
t?.  Philadelphia,  etc.,  R  Co.,  (E.  D.  Pa. 
1908)  160  Fed.  696;  U.  S.  v,  Atchison, 
etc.,  R.  Co.,  (N.  D.  Cal.  1908)  167  Fed. 
696;  U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (W. 
D.  Pa.  1909)  170  Fed.  456. 

A  defective  drawbar  on  the  front  of  a 
locomotive  violates  the  provisions  of  the 
Act  Chicago,  etc.,  R.  Co.  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1912)  196  Fed.  882,  116  C.  C. 
A.  444,  wherein  the  court  said:  "  But  it 
is  contended  that  a  verdict  should  have 
been  directed  for  the  plaintiff  in  error 
upon  the  proof  that,  after  the  unsuccess- 
ful attempt  to  use  the  front  end  of  the 
locomotive  for  the  transfer  of  cars,  the 
locomotive  was  sent  to  the  roundhouse 
and  reversed,  and  thereafter  the  other  ^nd 
only  was  used.  We  do  not  see  how  that 
fact  mended  the  situation  in  any  degree 
whatever.  The  defective  drawbar  still  rei- 
mained  on  the  front  end  of  the  engine, 
and  the  defective  engine  remained  in  use. 
It  may  be  true  that  no  reasonably  prudent 
railroad  employee  would  have  attempted 
to  couple  to  the  front  end  of  the  loco- 
motive with  knowledge  of  its  condition, 
but  that  fact  does  not  avoid  the  violation 
of  the  statute.  The  defective  drawbar  re- 
mained a  danger  and  a  menace,  and  when 
all  is  said,  the  fact  remains  that  its  use 
in  that  condition  was  prohibited.  We  are 
referred  to  Wabash  R.  Co.  v.  U.  S.,  [C.  C. 
A.  7th  Cir.  1909]  172  Fed.  864,  97  C.  C. 
A.  284,  as  authority  for  the  proposition 
that'  a  locomotive  engine  used  in  interstate 
commerce  need  not  necessarily  have  an 
automatic  coupler  at  both  ends.  The  court 
in  that  case  held  there  was  no  violation 
of  the  Safety  Appliance  Act  in  the  use  of 
an  engine  which  had  originally  been 
equipp^  with  automatic  couplers  at  the 
A  ena  and  the  B  end,  but  thereafter  the 
lock  chain  had  been  disconnected  and 
the  knuckle  removed  from  the  coupler  at 
the  B  end,  leaving  that  coupler  in  such 
a  condition  that  no  other  car  could  be 
coupled  thereto  or  uncoupled  therefrom, 
ana  where  it  appeared  that  the  coupler  at 
the  A  end  was  the  only  one  used  at  the 
time  in  question  in  moving  interstate 
traffic.  While  with  all  respect  for  that 
court  we  are  inclined  to  doubt  the  cor- 
rectness of  that  ruling,  we  And  it  suffi- 
cient for  the  present  case  to  point  to  the 
difference  between  that  case  and  this. 
There  the  coupler  had  been  disconnected 
and  the  knuckle  taken  out  *  in  pursuance 
of  a  purpose  that  it  should  not  be  used.' 
In  the  case  at  bar  the  plaintiff  in  error 
was  found  using  a  defective  coupler  at  one 
end  of  the  engine,  and  thereafter,  having 
reversed  the  engine,  was  found  using  the 
other  end  for  the  purpose  of  transferring 
oars.     Nothing  was  shQwn  indicative  of 
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k  purpose  to  refrain  from  using  both  ends 
of  the  locomotive  for  coupling,  and  no 
portion  of  the  defective  coupling  device 
was  removed.  That  device  remained,  as  it 
was  before,  a  trap  to  the  unwary.  The 
law  may  not  require  that  a  locomotive 
shall  be  equipped  with  couplers  at  both 
ends,  but  it  does  require  that,  if  a  loco- 
motive is  so  equipped,  the  couplers  shall 
be  such  as  to  comply  with  the  Safety 
Appliance  Act." 

Kind  of  coupler  required. — Any  standard 
coupler  which  will  couple  automatically 
by  impact,  and  which  can  be  uncoupled 
without  requiring  men  to  go  between  the 
ends  of  cars,  will  satisfy  the  statutes 
Devine  t*.  Chicago,  etc.,  R.  Co.,  (1913) 
259  111.  449,  102  N.  E.  803. 

In  Morris  t\  St.  Louis  Southwestern  R. 
Co.,  (Tex.  Civ.  App.  1913)  158  S.  W. 
1055,  wherein  it  appeared  that  engine  and 
car  were  equipped  with  couplers  which, 
notwithstanding  a  defect  in  the  one  on 
the  car,  if  properly  adjusted  for  the 
purpose,  would  couple  automatically  by 
impact,  and  it  did  not  appear  that  in 
order  to  so  adjust  the  couplers  it  was 
necessary  for  some  one  to  go  between  the 
ends  of  the  engine  and  car,  it  was  held 
that  a  directed  verdict  for  the  defendant 
was  not  error.  The  court  said :  "  For 
aught  appearing  in  the  record  to  the  con- 
trary, the  couplers  could  have  been  so 
adjusted  by  the  manipulation  of  rods  or 
levers,  or  otherwise,  by  a  person  standing 
entirely  from  between  the  ends  of  the  en- 
gine and  car.  If  they  could  have  been  so 
adjusted,  it  is  clear  appellee  had  not 
violated  either  of  the  statutes,  and  that 
appellant  was  not  entitled  to  recover  on 
the  ground  that  it  had.  The  burden 
being  on  appellant  to  prove  such  a  viola- 
tion, and  he  having  failed  to  do  so,  the 
trial  court  did  not  err  in  peremptorily 
instructing  the  juty  to  find  for  appellee." 

Couplers  of  different  makes. —  The 
equipment  of  a  -locomotive  and  a  dining 
car  with  automatic  cbuplers,  but  of  such 
different  type  as  not  to  couple  with  each 
other  automatically,  does  not  satisfy  the 
provision  of  this  section  prohibiting  com- 
mon carriers  from  using  any  car  in  mov- 
ing interstate  commerce  not  equipped  with 
couplers  coupling  automatically  by  im- 
pact, and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between 
the  ends  of  the  cars.  Johnson  v.  Southern 
Pac.  Co.,  (1904)  196  U.  S.  1,  25  S.  Ct. 
158,  49  U.  S.  (L.  ed.)  363,  reversing  (C. 
C.  A.  8th  Cir.  1902)  117  Fed.  462,  54 
C.  C.  A.  508. 

The  amendatory  Act  of  March  2,  1903 
(see  infra,  p.  1183)  provides  that  the 
Act  shall  apply  in  all  cases  **  whether  or 
not  the  couplers  brought  together  are  of 
the  same  kind,  make  or  type." 

Each  coupler  operative  by  own  mechan- 
ism.—  The  federal  Safety  Appliance  Act 
requires  that  each  coupler  must  be 
operative  of  its  own  mechanism,  irrespec- 


tive of  the  condition  of  the  appliances  on 
other  adjacent  cars.  U.  S.  r.  Southern 
R.  Co.,  (W.  D.  N.  C.  1909)  170  Fed. 
1014. 

Device  for  disconnecting  air  hose. —  It 
has  been  held  that  the  Act  does  not  re- 
quire the  installation  of  a  device  for  dis- 
connecting the  air  hose,  there  being  a  sub- 
stantial distinction  between  this  and  un- 
coupling cars.  Yost  v.  Union  Fac.  R. 
Co.,   (1912)   245  Mo.  219,  149  S.  W.  577. 

But  there  is  authoritjr  that  a  man  in 
connecting  or  diseonnecting  the  air  hose 
between  the  cars  is  engaged  in  coupling 
or  uncoupling  cars  within  the  meaning 
of  this  section,  if  it  is  necessary  for  him 
to  connect  or  disconnect  that  hose  in  order 
to  connect  or  disconnect  the  cars.  U.  S.  i7. 
Boston,  etc.,  R.  Co.,  (D.  C.  Mass.  1909) 
168  Fed.  148. 

Gar  loaded  in  manner  to  prevent  uae  of 
coupling  lever. — A  car  duly  equipped  with 
automatic  coupling  and  uncoupling  app^ 
ratus,  but  which  apparatus  is  rendered 
wholly  inoperative  because  the  car  is 
loaded  with  lumber  projecting  over  the 
coupling  lever,  so  as  to  prevent  its  opera- 
tion in  the  movement  ot^interstate  traflSc, 
cannot  be  held  to  be  a  car  equipped  in 
compliance  with  the  Safety  Appliance  Act. 
U.  S.  I*.  Illinois  Cent.  R.  Co.,  (CCA. 
6th  Cir.  1910)  177  Fed.  801,  101  C  C  A. 
15. 

Necessity  for  getting  in  daageroos 
position  to  prepare  coui4er  or  to  uncouple. 
—  If  the  coupling  and  uncoupling  appara- 
tus on  a  car  is  so  constructed  that  in 
order  to  open  the  knuckle  when  preparing 
the  coupler  for  use,  or  in  uncoupling  the 
car,  it  IS  reasonably  necessary  for  a  man 
to  place  part  of  his  body,  his'  arm,  or  his 
leg  in  a  hazardous  or  dangerous  position, 
such  car  is  not  equipped  as  required  by 
this  section.  U.  S.  v.  Nevada  County  Nar- 
row Gauge  R.  Co.,  (N.  D.  Cal.  1908)  167 
Fed.  695. 

Notwithstanding  an  interstate  carrier 
complies  with  the  Safety  Appliance  Act, 
yet  if  it  operates  the  cars  so  that  the 
appliances  cannot  be  used  without  doing 
the  thing  the  Act  sedcs  to  avoid,  i.  e., 
going  between  the  cars,  it  violates  the 
statute  as  fully  as  if  it  had  failed  to 
install  the  appliances.  Christy  r.  Wa- 
bash R.  Co.,  (1916)  195  Mo.  App.  232, 
191  S.  W.  241. 

VIII.  Duty  to  "Equip"  and  Maintain 
Equipment  as  Absolxtte 

In  general. —  By  the  Safety  Appliance 
Acts  it  is  made  unlawful  for  any  common 
carrier  engaged  in  interstate  commerce  by 
railroad  to  haul  on  its  line  any  car  not 
equipped  with  automatic  couplers  capable 
of  being  coupled  and  uncoupled  without 
the  necessity  of  a  man  going  between  the 
ends  of  the  cars.  The  liability  for  fail- 
ure to  obey  this  provision  is  absolute,  and 
not   dependent   upon   lack   of   reasonable 
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tare.  Pennsylyania  Ck).  v,  U.  S.  (G.  G.  A. 
eth  Cir.  1917),  241  Fed.  824,  154  C.  C.  A. 
326,  affirming  (N.  D.  Ohio  1915)  237  Fed. 
471.  See  to  the  same  effect  Norfolk,  etc., 
R.  Co.  V,  U.  S.,  (C.  C.  A.  4th  Cir.  1911) 
191  Fed.  302,  112  C.  C.  A.  46;  Willett  v. 
lUinois  Cent.  R.  Co.,  (1913)  122  Minn. 
613,  142  N.  W.  aS3. 

"The  federal  Safety  Appliance  Acts 
(Act  March  2,  1893,  c.  196,  27  Stat.  531; 
Act  April  1,  1896,  c.  S7,  29  Stat.  85,  and 
Act  March  2,  1903,  c.  976,  32  Stat.  943), 
in  declaring  that  such  automatic  couplers 
as  will  couple  from  impact  should  be  pro- 
vided by  railway  carriers  and  used  in  their 
trains  which  are  engaged  in  interstate 
traffic,  charged  the  common-law  duty  of 
reasonable  care  into  an  absolute  duty,  and 
a  failure  of  a  coupler  to  work  at  &ny  time 
sustains  a  charge  of  negligence.  Chicago, 
etc.,  R.  Co.  I?.  Brown,  [1913]  229  U.  S. 
317,  33  S.  Ct.  840,  57  U.  S.  (L.  ed.)  1204; 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  [1911]  220 
U.  S.  559,  31  S.  Ot.  612,  55  U.  S.  (L.  ed.) 
582;  St.  liouis,  etc.,  R.  Co.  t?.  Taylor, 
[1906]  210  U.  S.  281,  28  S.  Ct.  616,  52 
U.  S.  (L.  ed.)  1061."  Noel  tx  Qiiincy,  etc., 
R.  Co.,  (Mo.  App.  1915)   182  S.  W.  787. 

"  We  need  not  in  this  case  determine, 
what  was  conceded  in  Chicago,  etc.,  R.  v. 
Brown,  [19131  229  U.  S.  317,  320,  [33  S. 
Ct.  840,  57  U.  S.  (L.  ed.)  1204,  1206], 
that  the  failure  of  a  coupler  to  work  at 
any  time  sustains  a  charge  that  the  Act 
has  been  violated."  San  Antonio,  etc.,  0>. 
tr.  Wagner,  (1916)  241  U.  S.  476,  36  S.  Ot. 
626,  60  U.  S.  (L.  ed.)   1110. 

**  In  construing  this  act  the  federal  Su- 
preme Court  has  held  in  a  number  of  cases 
that  it  imposes  an  absolute  duty,  not  de- 
pendable upon  the  exercise  of  diligence  or 
the  existence  of  wrong  intent,  on  the  part 
of  the  railroad  company.  Whether  the 
carrier  knew  its  cars  were  not  so  equipped 
is  immaterial.  It  is  the  duty  of  the 
carrier  to  know  that  its  couplers  are  in 
order,  and  to  keep  them  in  order  at  all 
times.  It  is  likewise  well  settled  by  the 
same  court  that  the  failure  of  a  coupler 
to  work  at  any  time  is  sufficient  to  sus- 
tain the  charge  of  negligence**  'Nashville, 
etc.,  R.  Co.  V.  Henry,  (1914)  158  Ky.  88, 
164  S.  W.  310,  which  held  that  where  an 
employee  is  injured  because  of  the  defec- 
tive condition  of  a  coupler  the  fact  that 
he  acquired  knowledge  of  the  defective 
condition  of  the  Coupler  and  tLeVer  re- 
ported its  condition  to  the  conductor,  and 
with  knowledge  of  its  condition  went 
in  between  the  cars  and  was  Injured,  in 
no  way  affects  the  railroad  company's 
liability. 

The  Act  is  violated  when  cars  ate 
hauled  or  used  by  carriers  engaged  in 
such  commerce  which  will  not  so  couple, 
whether  the  failure  to  do  so  results  from 
the  character  of  the  car,  the  kind  of 
equipment  used,  or  the  fact  that  the  tracks 
•re  so  lai4  on  a  curve  that  the  couplers 


win  not  meet  without  men  going  between 
the  oars  to  adjust  them.    Hohenleitner  o. 
Southern  Pac.  Co.,  (C.  a  Ore.  1910)   177 
Fed.  706. 
Negligence  per  sc-r-The  fact  that  fn 

.  automatic  coupler  would  not  couple  auto- 
matically with  one  of  its  kind,  and  there- 
fore did  not  comply  with  the  Safety  Appli- 
aaioe  Act,  did  not  render  the  use  of  such 
a  coupler  negligence  per  se,  in  the  absence 
of  proof  that  it  was  not  reasonably  safe 
for  the  uses  to  which  it  was  put.  Shohoney 
v.  Quincy,  etc.,  R.  Co.,  ( 1909)  223  Mo.  649, 
122  S.  W.  1025. 

It  has  been  held, .  however,  that  the  use 
of  a  car  which  is  not  equipped  as  pro- 
vided by  this  Act  is  negligence  per  se. 
Philadelphia,  etc.,  R.  <So,  v.  Winkler, 
(1903)   4  Penn.   (Del.)   387,  56  Atl.  112, 

.  affirming  (1902)  4  Penn.  (Del.)  80,  53 
Atl.  90. 

A  brakeiUan.  employed  by  a  railroad 
company  operating  a  railroad  engaged  in 
interstate  commerce,  inserted  his  arm  be- 

.  tween  an  engine  tender  and  the  car  next 
back  of  it  to  make  an  adjustment  of  the 
couplers  owing  to  the  fact  that  they  would 
not  work  automatically  by  impact,  and 
his  arm  was  crushed,  necessitating  ampu- 
tation. He  sued  and  recovered  damages. 
It  was  held  that  under  the  Safety  Appli- 

'  ances  Act  the  duty  of  the  railrcM^  com- 
pany to  provide  car  couplers  which  would 
couple  automatically  by  impact  was  an 
absolute  duty;  and  from  the  fact  that  the 
couplers  did  not  so  work  on  the  given 
occasion,  it  was  inferable  that  the  com- 
pany had  failed  to  comply  with  the  stand- 
ard raised  by  the  Safety  Appliances 
Act,    and,    therefore,    under    the    federal 

.  Employers'  Liability  Act  the  employee 
was  to  be  held  not  to  have  been  guiltv  of 
contributory  negligence,  nor  to  have  as- 
sumed the  risks  of  the  employment,  and 
the  case  was  properly  submitted  to  the 
jury.  Parker  t?.  Atlantic  City  R.  Co., 
(1915)  87  N.  J.  L.  148,  93  Atl.  574. 

Duty  to  keep  in  repair. —  Where  an  in- 
terstate carrier  has  equipped  its  cars, 
engines,  etc.,  engaged  in  interstate  com- 
merce with  automatic  couplers,  so  that 
they  can  be'  coupled  and  uncoupled  with- 
out men  going  between  the  ends  of  the 
cars,  the  carrier  is  then  only  required  to 
use  the  utmost  diligence  in  discovering 
and  correcting  defecU  in  such  equipment 
which  may  thereafter  develop  in  the  use 
thereof,  and  is  not  liable  for  violation  of 
the  Act  because  of  the  mere  transportation 

•of  a  car  containing  a  defective  coupler, 
under  the  maxim  that  the  law  does  not 
require  an  impossibility.  U.  S.  v.  Illinois 
Cent.  R.  Co.,  (C.  C.  A.  6th  Cir.  1909)  170 
Fed.  542,  95  C.  C.  A.  628. 

It  has  been  held,  however,  that  a  coupler 
so  out  of  repair  that  it  required  the  pres- 
ence of  the  body  between  the  ends  of  the 
cars,  the  use  of  both  hands,  considerable 
strength,  and  more  than  the  usual  time, 


1168 


8  FED.  STAT.  ANN.  (2d  Ed.) 


does  not  satisfy  the  statute,  and  ccmstitutee 
actionable  negligence.  Chicago,  etc.,  R. 
Co.  v.  Voelker,  (0.  C.  A.  8th  Cir.  1904) 
129  Fed.  522,  65  C.  C.  A.  226,  70  L.  R.  A. 
264,  reverm^ng  (N.  D.  la.  1902)  116  Fed. 
667;  Central  Vermont  R.  Co.  v,  U.  S.,  (C. 
C.  Ist  Cir,  1913)  205  Fed.  40,  123  C.  G. 
A.  308. 

A  common  carrier  cannot  excuse  itsolf 
from  compliance  with  the  statutonr  re- 
quirements by  showing  that  a  particular 
equipment  is  out  of  repair;  for  to  permit 
it  to  do  80  would  enable  it  to  require 
brakemen  to  enter  between  cars  for  the 
purpose  of  coupling  and  uncoupling  them, 
thereby  defeating  the  purpose  of  the  law 
altogether.  Employees  can  only  be  pro- 
tected from  danger  by  the  safety  appli- 
ances being  kept  in  repair.  U.  8.  v.  Great 
Northern  R,  Co.,  (E.  D.  Wash.  1906)  160 
Fed.  229. 

A  railroad  company  n^ligently  fails 
to  furnish  an  automatic  coupler  for  the 
safety  of  its  servants  in  coupling  and  un- 
coupling cars,  as  required  by  this  Act, 
where  the  coupler  furnished  is  brok&i  so 
that  it  will  not  work,  and  the  defect  was 
discoverable  by  proper  inspection,  and  the 
company  did  not  use  ordinary  and  reason- 
able care  by  proper  inspection  to  discover 
the  defect,  or  to  repair  it  after  discovery. 
St.  Louis,  etc.,  R.  Co.  v,  Yoric,  (1909)  92 
Ark.  654,  123  S,  W.  376. 

Bad-order  card  on  car. — ^A  railroad  wm- 
pany  which  moved,  in  the  carriage  of  in- 
terstate commerce,  a  car  the  automatic 
coupler  on  which  was  so  out  of  repair  that 
it  would  not  work,  is  not  relieved  from 
liability  for  violation  of  this  Act  by  the 
fact  that  it  placed  a  bad-order  card  on 
such  oar,  indicating  the  defect.  U.  S.  «. 
Southern  R.  Co.,  (S.  D.  111.  1905)  136  Fed. 
122;  U.  S.  V.  Chicago,  etc,  R.  Co.,  (W.  D. 
Mo.  1908)  173  Fed.  684. 

Gar  becoming  defective  In  traasit. — ^A 
railroad  company  is  not  guilty  of  a  vio- 
lation of  the  provisions  of  the  Safety  Ap- 
pliance Act  by  using  on  its  line  in  moving 
interstate  traffic  an  ^igine  or  car  not 
equipped  as  therein  required,  if  it  was 
properly  so  equipped  at  the  beginning  of 
its  interstate  journey  but  becune  defec- 
tive during  such  journey,  unless  such  com- 
pany failed  to  supply  the  deficiency  at  the 
first  opportunity  aiter  it  was  actually  dis- 
covered, or  should  have  been  discovered  by 
the  use  of  the  utmost  oare  that  a  highly 
prudent  man  would  use  under  the  circum- 
stances of  the  case.  U.  S.  v.  Illinois  Cent. 
R,  Co.,  (W.  D.  Ky.  1907)  156  Fed.  182; 
U.  S.  V.  Illinois  Cent.  R.  Co.,  (C.  C.  A.  6th 
Cir.  1909)    170  Fed.  542,  95  C.  C.  A.  628. 

Carriers  are  required  immediately  to 
repair  defects  in  cars  caused  during  the 
time  they  are  being  hauled,  if  they  can  do 
so  with  the  means  and  appliances  at  hand 
at  the  time  and  place,  or  when  such  eon- 
dition  diould  have  hem  discovered  by  tlie 
ezerciie  of  reasonable  care.    If  i^uislte 


means  are  not  at  hand,  carriers  have  the 
right  without  incurring  the  penalty  of  the 
law,  to  haul  the  defective  car  to  the  near- 
est repair  point  on  their  line.  But,  if  they 
haul  such  car  from  a  repair  point,  they 
are  liable  for  the  statutory  penalty.  U. 
S.  V.  Atchison,  etc.,  R.  Co.,  (N.  D.  Gal. 
1908)  167  Fed.  606. 

Movement  of  car  for  repair. — The  neces- 
sary movement  of  a  defective  car  alone 
for  the  purpose  of  repair  does  not  subject 
the  carrier  to  the  penalties  of  the  Act 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  (C.  C.  A. 
8th  ar.  1909 )  168  Fed.  236,  93  C.  C.  A. 
460,  21  L.  R.  A.  (N.  S.)  690;  U.  S.  v. 
Rio  Grande  Western  R.  Co.,  (C.  C.  A. 
8th  Cir.  1909)  174  Fed.  399,  98  C.  C.  A 
293. 

While  a  railroad  may  move  empty  cars 
by  themselves  to  repair  shops  for  the  pur- 
pose of  having  them  placed  in  condition 
to  comply  with  the  Safetv  Appliance  Acts 
without  being  guilty  of  a  violation  of 
those  Acts,  yet  in  so  moving  them  for  the 
purpose  of  repair,  in  ord^  not  to  be  sub- 
ject to  the  Acts,  they  must  be  wholly  ex- 
cluded from  cioanmercial  use  themselves, 
and  from  c(»mection  with  other  vehicles 
which  are  commercially  employed.  South- 
em  R.  Co.  V.  Snyder,  (C.  C.  A.  6th  Cir. 
1911)  187  Fed.  492,  109  C.  C.  A.  344.  See 
also  U.  S.  V.  Southern  Pac.  Co.,  (C.  C.  A. 
8th  ar.  1909)  169  Fed.  407,  94  C.  C.  A. 
029. 

But  where  an  interstate  carrier  hauls 
oars  considerably  damaged  by  derailment, 
so  that  the  coupling  devices  are  gone,  379 
miles,  past  three  or  more  places  where  re- 
pairing is  done,  in  order  to  make  the  re- 
pairs at  larger  and  better  equipped  shops, 
It  violates  &e  Safety  Appliance  Law.  U. 
S.  i>.  Chicago,  etc.,  R.  Co.,  (S.  D.  la.  1906) 
149  Fed.  486. 

Where  a  car  having  a  broken  coupler 
could  reasonably  have  been  repaired  whore 
it  stood  on  a  switch  track,  the  mere  fact 
that  it  could  be  repaired  more  c<mven- 
i<mtly  at  another  place  was  held  not  to 
justify  its  being  moved  in  its  defective 
condition.  Chicago  Junction  R.  Ca  v. 
King,  (C.  C.  A.  7th  Cir.  1909)  169  Fed. 
872,  94  C.  C.  A.  652. 
Moving  car  for  unloading  preparatory  to 

sending  to  repair  shop. —  In  U.  S.  v.  Ixmis- 
ville,  etc.,  R.  Co.,  (W.  D.  Ky.  1907)  156 
Fed,  193,  affUmed  (C.  C.  A.  6th  Cir.  1909) 
167  Fed.  306,  9S  C.  C.  A.  58,  a  car  of  de- 
fendant railroad  company  was  found  in 
its  yards  in  Louisville  loaded  with  pig 
iron  which  had  been  shipped  fr<Hn  another 
dtate  and  with  the  chain  forming  a  part 
of  the  coupler  on  one  end  broken,  render- 
ing the  device  inoperative.  The  defect  wis 
discovered  by  d^endant,  but  coula  not 
be  repaired  where  the  car  was  without 
blocking  the  entire  business  of  the  yards, 
and  the  place  of  business  of  the  oonsignM 
of  the  iron  was  only  four  blocka  diitaiii 
and  nearer  than  the  repair  track|  and  ds- 
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fendant  therefore  took  the  car  to  the  con- 
signee where  it  was  unloaded,  and  from 
there  to  the  repair  track  where  it  was  re- 
paired. It  did  not  appear  what  company 
had  brought  the  car  to  the  yards.  It  was 
held  that  defendant  took  the  most  prac- 
ticable course  after  discovering  the  defect 
and  was  not  guilty  of  a  violation  of  the 
Safety  Appliance  Act. 

Duty  to  maintain  repair  points. —  It  is 
the  duty  of  the  carrier  to  establish  rea- 
sonable repair  points  along  its  line  for  the 
making  of  repairs  of  the  kind  necessary  to 
comply  with  the  law.  At  such  repair 
points  there  should  be  the  material  and 
facilities  to  make  all  such  repairs.  U.  S. 
V.  Atehison,  etc.,  R.  Co.,  (N.  D.  Oal.  1908) 

ler  Fed.  em. 

Necessity  to  keep  coupler  in  repair. — 

Congress  must  have  intended  by  this  Act 
that  the  coupler  should  be  kept  in  proper 
repair  for  use.  Southern  R.  Co.  v.  Carson, 
( 1904)  194  U.  S.  13ff,  24  S.  Ct.  609,  48  U. 
S.  (L.  ed.)  907.  See  also  Carson  v.  South- 
ern Ry.,  (1903)  68  S.  C.  55,  46  S.  E.  525. 
And  see  siipra,  p.  1167. 

The  duty  imposed  on  interstate  carriers 
by  this  Act  prohibiting  any  such  carrier  to 
haul  or  permit  to  be  hauled  or  used  on 
its  line  in  interstate  trafSc  any  car  not 
equipped  with  automatic  couplers,  requires 
the  carrier,  not  only  once  to  equip  a  car 
used  in  interstate  traffic  with  such  coupler, 
but  to  keep  it  so  equipped.  U.  S.  v.  Erie 
R.  Co.,   (D.  C.  N.  J.  1909)    166  Fed.  362. 

Delegation  of  duty  by  company. —  The 
duty  of  seeing  that  no  cars  used  in  inter- 
state commerce  are  hauled  by  a  railroad 
company  unless  equipped  with  the  re- 
quired safety  appliances  is  imposed  by  the 
statute  on  the  company,  and  cannot  be 
evaded  by  del^ating  the  same  to  the 
conductor  of  a  train  or  other  employee 
whoee  action  in  that  respect  is  that  of  the 
company.  Chicago  Junction  R.  Co.  9. 
King,  (C.  C.  A.  7th  Cir.  1909)  169  Fed. 
372,  94  C.  O.  A.  652. 

IX.  To  Whom  Duty  to  Equip  Owed 

The  class  of  persons  for  whose  benefit 
the  Safety  Appliance  Acts  requiring  auto- 
matic couplers  and  drawbars  of  standard 
height  were  enacted  does  not  include  an 
employee  of  a  railroad  company  who  was 
fatally  injured  while  riding  on  an  engine 
which  collided  with  a  car  not  equipped 
with  automatic  couplers  or  drawbars  of 
standard  height,  where  his  duty  did  not 
require  him  to  couple  or  uncouple  the  car 
or  to  handle  it  in  any  way  and  he  did  not 
intend  or  attempt  to  do  so;  and  the  fail- 
ure of  the  railroad  company  properly  to 
eauip  the  car  does  not  amount  to  a  breach 
of  duty  as  to  him  making  it  liable  under 
.  the  Employer's  Liability  Act  for  the  in- 
juries sustained.  St.  Louis,  etc.,  R.  Co.  v. 
Conarty,  (1915)  238  U.  S.  243,  35  S.  Ct. 
785,  69  U.  S.  (L.  ed.)  1290,  reveraing 
(1913)  106  Ark.  421,  155  S.  W.  93. 

8  F.  S.  A.—  38 


But  in  Pennell  9.  Philadelphia,  etc.,  R. 
Co.,  (1914)  231  U.  S.  675,  34  S.  Ct.  220, 
58  U.  S.  (L.  ed.)  430,  the  court  said:  "  It 
is  still  an  open  question  whether  the  lan- 
guage of  the  acts  should  be  so  applied  as 
to  protect  all  employees,  of  whatever  class, 
and  to  make  the  mere  absence  of  an  auto- 
matic coupler,  if  accident  and  injury  re- 
sult to  an  employee,  enough  for  liability.*' ' 

In  Louisville,  etc.,  R.  Co.  v,  Layton, 
(1917)  243  U.  S.  617,  37  S.  a.  466,  61 
U.  8.  (L.  ed.)  931,  affirming  (1916)  145 
Oa.  886,  90  S.  E.  53,  the  court  said:  "  The 
plaintiff  below  was  a  switchman  in  the 
employ  of  the  defendants  when  he  suffered 
the  injury  for  which  he  recovered  the 
judgment  which  waa  affirmed  by  the  Su- 
preme Court  of  Georgia,  and  which  is 
here  for  review  on  writ  of  error.  The 
f«u!ts  essential  to  an  understanding  of  the 
question  presented  for  decision  are  as  fol- 
lows: A  train  of  manv  cars  standing  on 
a  switch  was  separated  by  about  two  car 
lengths  from  five  cars  on  the  same  track 
loaded  with  coal.  An  engine,  pushing  a 
stock  car  ahead  of  it,  came  into  the  switch, 
and  failed  in  an  attempt  to  couple  to  the 
five  cars  but  struck  them  with  such  force 
that,  although  the  engine  with  the  car 
attached  stopped  within  half  a  car  length, 
the  five  loaded  cars  were  driven  over  the 
two  intervening  car  lengths  and  struck 
so  violently  against  the  standing  train 
that  the  plaintiff,  who  was  on  one  of  the 
five  cars  for  the  purpose  of  releasing  the 
brakes,  was  thrown  to  the  track,  with  the 
result  that  his  right  arm  was  crushed  by 
the  wheels  and  was  amputated  below  the 
elbow.  .  .  .  The  claim  is  that  it  is  not 
so  applicable  because  it  is  intended  only 
for  the  benefit  of  employees  injured  when 
between  cars  for  the  purpose  of  coupling 
or  uncoupling  them.  This  claim  is  based 
wholly  upon  the  expression  'without  the 
necessity  of  men  going  between  the  ends 
of  cars,'  following  the  automatic  coupler 
requirement  of  §  2  of  the  Act  of  1893, 
and  it  is  urged  in  argument  that  this 
case  is  ruled  bv  St.  Ix>uis,  etc.,  R.  Co. 
f?.  Conarty,  [1915]  238  U.  S.  243,  [35  S. 
Ot.  785,  59  U.  S.  (L.  ed.)  1290].  In 
that  case,  however,  it  was  not  claimed 
that  the  collision  resulting  in  the  injury 
complained  of  was  proximately  attribut- 
able to  a  violation  of  the  Safety  Appli- 
ance Acts,  and  therefore  the  claim  made 
for  it  cannot  be  allowed.  .  .  .  While  it 
is  imdoubtedly  true  that  the  immediate 
occasion  for  passing  the  laws  requiring 
automatic  couplers  was  the  great  number 
of  deaths  and  injuries  caused  to  employees 
who  were  obliged  to  go  between  cars  to 
couple  and  uncouple  them,  yet  these  laws 
as  written  are  by  no  means  confined  in 
their  terms  to  the  protection  of  employees 
only  when  so  engaged.  The  language  of 
the  acts  and  the  authorities  we  have  cited 
make  it  entirely  clear  that  the  liability 
in  damages  to  employees  for  failure  to 
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comply  with  the  law  eprmga  from  its 
being  made  unlawful  to  use  cars  not 
ecjuipped  as  required, —  not  from  the  posi- 
tion the  employee  may  be  in  or  the  work 
which  he  may  be  doing  at  the  moment 
when  he  is  injured,  ^is  effect  can  be 
given  to  the  acts  and  their  wise  and 
humane  purpose  can  be  accomplished  only 
by  holding,  as  we  do,  that  carriers  are 
liable  to  employees  in  damages  when- 
ever the  failure  to  obey  these  safety  appli- 
ance laws  is  the  proximate  cause  of  in- 
jury to  them  when  engaged  in  the  dis- 
charge of  duty." 

The  protection  given  to  railroad  em- 
ployees Dy  the  Saf e^  Appliance  Act  is  not 
limited  to  employees  injured  while  coup- 
ling or  imcoupling  cars,  but  extends  to  a 
switchman  who  waa  injured  as  a  direct 
result  of  the  movement  of  a  train  con- 
taining a  car  with  a  broken  coupler  while, 
acting  within  the  scope  of  his  duty,  he 
was  between  the  cars  engaged'  in  replacing 
the  broken  part,  and  he  cannot  be  charged 
with  contributory  negligence  because  of 
his  so  going  between  the  cars  with  knowl- 
edge of  the  defect.  Chicago  Junction  R. 
Co.  V,  King,  (C.  C.  A.  7th  Cir.  1900)  169 
Fed.  372,  94  C.  C.  A.  ff62. 

X.  Duty  of  Employees  to  Use  Couplers 

This  Act  requiring  couplers  imposes 
upon  the  employee  the  correlative  duty  of 
using  these  couplers  when  furnished,  and 
of  refraining  from  unnecessarily  going  be- 
tween the  ends  of  the  cars  to  uncouple 
them.  The  failure  of  a  servant  to  dis- 
charge this  duty,  if  it  directly  contributes 
to  his  injury,  is  fatal  to  an  action  for 
damages  on  account  of  the  injury.  Gil- 
bert i>.  Burlington,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Oir.  1904)  128  Fed.  529,  63  C.  C.  A.  27. 

Where  fright  cars  were  equipped  with 
automatic  couplers,  so  as  to  couple  by  im- 
pact, as  required  by  this  section,  a  brake- 
man,  who,  after  failing  to  recouple  cars 
by  the  fiutomatlc  coupler,  went  between 
moving  cars  to  attempt  to  recouple  them 
with  his  hands,  when  there  was  no  neces- 
sity or  circumstance  that  made  it  his 
du^  to  try  such  an  unsafe  method  of  work, 
and  whose  foot  caught  in  a  guard  rail  and 
held  him,  where  he  was  run  over  and  in- 
jured, was  guilty  of  contributory  negli- 
gence defeating  his  recovery.  Swasey  v. 
Maine  Cent.  R.  Co.,  (1916)  115  Me.  215, 
98  ^tl.  706. 

In  Johnston  v,  Chicago  Great  Western 
R.  Co.,  (Mo.  App.  19U)  164  S.  W.  260, 
it  wav  held  not  to  be  contributory  negli- 
gence as  matter  of  law  for  an  employee 
not  to  use  safety  appliances  furnished  by 
the  employer.  The  court  said:  "The 
federal  Safety  Appliance  Act  of  March 
2,  1893  (27  Stat.  L.  531),  and  the  amend- 
ment of  March  2,  1903  ( 32  Stat.  L.  943 ) , 
required  railroad  companies  to  equip  all 
cars  used  in  moving  interstate  traffic 
*  with    couplers    coupling    automatically, 


and  which  can  be  uncoupled  without  the 
necessity  of  men  going  between  the  enda 
of  cars.'  In  Gilbert  v.  Burlington,  etc., 
R.  Co.,  [C.  C.  A.  8th  Cir.  1904]  128 
Fed.  loc.  cit.  [529],  533,  63  C.  C.  A. 
27,  the  federal  Court  of  Appeals  for  the 
Eighth  Circuit  defined  this  Act  as  not  only 
imposing  a  duty  on  common  carriers  to 
equip  their  cars  with  such  safety  appli- 
ances  but  as  also  charging  the  servants  of 
such  carriers  with  the  correlative  duty 
of  using  such  equipment  '  and  of  refrain- 
ing from  going  between  the  ends  of  the 
cars  to  couple  or  uncouple  them,  unless 
compelled  to  do  so  by  necessity.'  And  it 
was  held  Uiat  the  plaintiff  in  that  case 
was  guilty  of  negligence  in  law  in  placing 
himself  between  the  ends  of  the  cars  to 
uncouple  them  without  first  endeavoring 
to  do  so  by  the  use  of  the  lever  on  the 
opposite  side  of  the  car.  The  ground  of 
the  ruling  was  that  plaintiff  chose  a  dan- 
gerous instead  of  a  comparatively  safe 
way  of  doing  the  work.  In  subsequent 
cases  our  own  Supreme  Court  has  dis- 
approved this  conclusion  of  indisputable 
contributory  n^ligence  from  the  act  of 
the  brakeman  in  going  between  the  cars 
when  he  found  the  lever  on  one  side  would 
not  work,  instead  of  going  around  and  try- 
ing to  use  the  lever  on  the  other  side.  See 
Brady  v.  Kan«as  City,  etc.,  R.  Co.,  [1907] 
206  Mo.  [509]  loc.  cit.  534,  lOfi  S.  W.  978, 
105  S.  W.  1195,  mem.;  Yost  r.  Union  Pac. 
R.  Co.,  [1912]  245  Mo.  [219]  loc.  cit.  250, 
149  S.  W.  577.  We  are  willing  to  admit 
(arguendo)  that  the  Safety  Appliance 
Act,  having  for  its  primary  object  the  pro- 
tection of  railway  employees,  imposes  a 
duty  on  the  servant  to  use  such  safety 
appliances  where  such  use  is  practicable. 
But  we  do  not  concede  that  m  any  and 
every  case  the  failure  to  use  such  appli- 
ance must  be  denominated  an  act  of  negli- 
gence on  the  part  of  the  servant.  The  lan- 
guage of  the  act  itself  we  have  quoted  con- 
templates that  instances  would  arise  where 
it  would  be  necessary  for  the  brakeman  to 
go  between  the  ends  of  the  cars  and  re- 
move the  coupling  pin  by  hand.  In  the  Gil- 
bert Case  the  court  recognized  the  fact 
that  the  brakeman  might  be  epmpelled. 
by  necessity,  to  abandon  the  use  of  the 
uncoupling  device  and  return  to  the  old 
practice  of  going  between  the  cars  to  pull 
the  pin.  Our  courts  in  the  cases  to  wliicli 
we  have  referred,  and  in  other  decisions, 
take  the  same  and  even  a  more  liberal 
view  of  the  act,  and  hold  that  where  thert* 
appears  to  have  been  a  necessity  for  a 
resort  to  the  old  method,  the  brakeman 
could  not  be  held  guilty  in  law  of  con- 
tributory negligence.' 


M 


XI.  Civil  Action  Abisiivg  Out  of 
Violation  of  Sbction 

Jurisdiction  of  state  courts. —  In  South- 
em  Pac.  Co.  r.  Allen,  ( 1907 )  48  Tez.  QiT. 
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App.  (K,  106  S.  W.  441,  it  waa  held  that 
the  courts  of  Texaa  have  jurisdiction  of 
an  action  for  injuries  to  a  switchman  re- 
ceived in  Arizona  through  the  failure  of 
a   foreign    railroad   company   to   furnish 
proper  automatic  couplers,  whether  based 
on  negligence  or   on   a  violation  of  the 
federal  Safety  Appliance  Act,  the  laws  of 
Texas  and  Arizona  concurring  in  holding 
that  such  a  negligent  act  is  subject  to 
legal  redress,  and  the  federal  statute  be- 
ing in  force  throughout  the  United  States. 
Removal  to  federal  court. — ^Where,  after 
pleas  of  assumed  risk  and  contributory 
r^egligence  in  an  action  for  injuries  to  a 
brakeman  while  uncoupling  cars,  plaintiff 
amended  his  petition  so  as  to  allege  a  vio- 
lation of  the  federal  Safety  Appliance  Act, 
prohibiting  interstate  carriers  from  using 
cars  not  ec|uipped  with  automatic  couplers, 
and    providing    that    a    servant    injured 
while  using,  cars  not  equipped  should  not 
be  held  to  have  assumed  the  risk,  the  cause 
thereupon  became  one  arising  under  the 
laws  of  the  United  States,  and  was  remov- 
able to  the  federal  court,  though  the  peti- 
tion, before  the  amendment,  stated  a  cause 
of    action    independent   of    such    statute. 
Nichols  V,  Chesapeake,  etc.,  R.  Co.,  ( 1907 ) 
127  Ky.  310,  106  S.  W.  481,  17  L.  R.  A. 
(N.  S.)  861. 

Complaint. —  It  is  unnecessary  for  the 
complaint  in  an  action  for  the  death  of 
a  servant,  caused  by  failure  to  comply 
with  this  Act,  to  allege  in  what  manner 
the  failure  to  comply  with  the  Act  caused 
the  injury.  Mobile,  etc.,  R.  Co.  r.  Brom- 
berg,  (1904)   141  Ala.  258,  37  So.  395. 

Judicial  notice  of  Act. —  In  an  action 
against  a  railroad  company  for  the  death 
of  a  servant  caused  by  defendant's  failure 
to  comply  with  this  Act,  the  court  will 
take  judicial  notice  of  what  the  Act  pro- 
vides, and  its  introduction  in  evidence  is 
immaterial.  Mobile,  etc.,  R.  Co.  v.  Brom- 
berg,   (1904)    141  Ala.  258,  37  So.  305. 

Assumption  of  risk  abolished. —  See 
infra,  p.  1182. 

Contributory  negligenoe. —  Contributory 
negligence  on  the  part  of  an  employee  is 
a  defense  to  an  action  founded  on  this  Act, 
although  by  section  8  the  defense  of  as- 
sumption of  risk  is  expressly  excluded. 
Schlemmer  v.  Buffalo,  etc.,  R.  Co.,  (1911) 
220  U.  S.  590,  31  S.  Ct.  561,  55  U.  S. 
(L.  ed.)  596;  Minneapolis,  etc.,  R.  Co.  t?. 
Popplar,  (1916)  237  U.  S.  369,  35  S.  Ot. 
609,  59  U.  S.  (L.  ed.)  1000;  Clark  i?.  Erie 
R.  Co.,  (N.  D.  N.  Y.  1916)  230  Fed.  478; 
Southern  R.  Co.  v.  Snyder,  (C.  C.  A.  6th 
Cir.  1913)  206  Fed.  868,  124  C.  C.  A.  60; 
Toledo,  etc.,  R.  Co.  t;.  Gordon,  (C.  C.  A. 
7th  Cir.  1910)  177  Fed.  152,  100  C.  C.  A. 
672;  Denver,  etc.,  R.  Co.  f.  Arrighi,  (C. 
C.  A.  8th  Cir.  1904)  129  Fed.  347,  63 
C.  C.  A.  649;  Cleveland,  etc.,  R.  Co.  v. 
Curtis,  (1907)  134  111.  App.  565;  Winkler 
c.  Philadelphia,  etc.,  R.  Co.,  (1902)  4 
^rcnn.  (Del.)  80,  63  Atl.  90.    Coniro,  La 


Mere  v.  Railway  Transfer  Co.,  (1914)  125 
Minn.  159,  146  N.  W.  1068,  Ann.  Cas. 
1915C  667. 

The  benefit  of  the  provisions  of  this  sec- 
tion, excluding  the  defense  of  assumption 
of  risk,  was  not  refused  by  holding  that, 
as  a  matter  of  law,  an  experienced  rail- 
way brakeman  who  persisted  in  attempt- 
ing to  couple  in  a  dangerous  way  a  car 
having  an  automatic  coupler  to  another ' 
car  not  so  equipped  when  a  safer  method 
was  called  to  his  attention,  and  who  was 
killed  because  he  raised  his  head  while 
making  the  coupling,  in  spite  of  repeated 
cautions,  was  guilty  of  contributory  negli- 
ligence,  defeating  any  recovery,  fechlem- 
mer  r.  Buffalo,  etc.,  R.  Co.,  (1911)  220 
U.  S.  590,  31  S.  Ct.  561,  55  U.  S.  (L.  ed.) 
59«. 

The  possibility  that  a  railway  employee, 
while  attempting  to  make  a  coupling  with 
a   car   not  equipped   with    an   automatic 
coupler,  as  required   by  this  Act,  might 
miscalculate  the  height  to  which  he  might 
safely  raise  his  head,  is  so  inevitable  and 
clearly  attached  to  the  risk  which,  under 
section  8,  he  does  not  assume,  as  to  pre- 
vent a  court  from  holding,  as  a  matter 
of  law,  that  he  is  guilty  of  contributory 
negligence  which  would  defeat  any  recov- 
ery in  lifting  his  head  a  little  too  high 
after  being  warned  of  the  danger.    Schlem- 
mer I?.  Buffalo,  etc.,  R.  Co.,  (1907)  205  U. 
S.  1,  27  S.  Ct.  407,  61  U.  S.  (L.  ed.)   681. 
In  an  action  by  a  brakeman  against  a 
railroad  company  to  recover  for  an  injury 
received  while  uncoupling  cars  used  on  in- 
terstate commerce,  one  of  which  was  being 
moved  with  a  defective  coupler  in  viola- 
tion  of   this  Act,   it  was  error   for   the 
court  to  give  a  general  instruction  as  to 
the  effect  of  contributory  negligence  where 
the  cars  could  have  been  uncoupled  from 
the  other  side  of  the  train  without  the 
necessity  of  going  between  them  as  plain- 
tiff did.     Norfolk,  etc.,  R.  Co,  r.  Hazel- 
rigg,   (C.  C.  A.  6th  Cir.   190^)    170  Fed. 
551,  95  C.  C.  A.  637. 

The  mere  fact  that  a  plaintiff,  while 
employed  as  a  brakeman  bv  defendant 
railroad  company,  was  injured  in  coupling 
cars  with  a  link  and  pin  coupling,  used  by 
defendant  in  violation  of  this  Act,  creates 
no  presumption  that  he  was  negligent, 
and  unless  his  contributory  negligence  is 
conclusively  shown  by  the  evidence  it  is 
a  question  for  the  jury.  Denver,  etc.,  R. 
Co,  t\  Arrighi,  (C.  C.  A.  8th  Cir.  1905) 
141  Fed.  67,  72  C.  C.  A.  400, 

Whether  a  switchman  injured  while  un- 
coupling cars  equipped  with  defective 
automatic  couplers  in  violation  of  the 
federal  Safety  Appliance  Act,  was  guilty 
of  contributory  negligence  in  failing  to 
use  safer  means,  and  in  violation  of  his 
employer's  rules,  was  held,  under  the  evi- 
dence, for  the  jury.  Southern  Pac.  Co.  t?. 
Allen,  (1907)  48  Tex.  Civ.  App.  66,  106 
S.  W.  441, 
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Negligence  of  fellow  servants. —  Where 
a  switchman  who  was,  while  employed  in 
Arizona,  injured  in  switching  cars  not 
equipped  with  sufficient  automatic  coup- 
lers as  required  hy  the  federal  Safety  Ap- 
pliance Act,  which  provides  that  any 
employee  injured  by  any  car  in  use  con- 
trary to  the  provisions*  of  the  Act  shall 
not  be  deemed  to  have  assumed  the  risk, 
the  injuries,  though  caused  by  the  n^li- 
gence  of  a  fellow  servant,  were  from  a 
risk  which,  as  a  matter  of  law,  he  did  not 
assume,  though  the  common-law  doctrine 
of  fellow  servants,  grafted  on  the  principle 
of  assumed  riek,  obtains  in  Arizona,  ex- 
cept as  modified  by  Rev.  Stat.  Ariz.  1901, 
par.  2767,  making  an  employer  liable  for 
injuries  to  an  employee  in  consequence  of 
the  incompetency  of  another  employee, 
provided  the  employer  had  previous  notice 
of  such  incompetency.  Southern  Pac.  Co. 
V.  Allen,  ( 1907 )  48  Tex.  Civ.  App.  66.  106 
S.  W.  441. 

Sufficiency  of  evidence. —  The  failure  of 
a  coupler  to  work  at  any  time  sustains  a 
charge  of  negligence  against  the  carrier, 
no  matter  how  slight  the  pull  of  the 
coupling  lever.  Chicago,  etc.,  R.  Co.  v. 
Brown,  (1913)  229  U.  S.  317,  33  S.  Ct. 
840,  57  U.  S.   (L.  ed.)    1204. 

Repeated  and  unsuccessful  efforts  to 
make  the  coupler  lever  operate  are  some 
evidence  that  it  was  not  m  the  condition 
required  by  the  statute.  Nichols  v.  Chesa- 
peake, etc.,  R.  Co.,  (C.  C.  A,  6th  Cir.  1912) 
195  Fed.  913,  115  C.  C.  A.  601. 

In  an  action  by  an  employee  against  a 
railroad  company  to  recover  for  an  injury 
alleged  to  have  been  caused  by  the  use  by 
defendant  in  interstate  commerce  of  cars 
not  equipped  with  automatic  couplers,  as 
required  by  this  Act,  evidence  of  the  use 
of  such  cars  with  couplers  so  defective 
that  they  could  not  be  coupled  without 
going  between  them,  and  that  in  doing  so 
plaintiff  was  injured,  was  sufficient  to 
make  a  prima  facie  case,  although  it  did 
not  show  the  precise  nature  of  the  defect. 
Norfolk,  etc.,  R.  Co.  t;.  Hazelrigg,  (C.  C. 
A.  6th  Cir.  1911)  184  Fed.  828,  107  C.  C. 
A.  66. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman  alleged  to 
have  been  caused  by  defendant's  failure 
to  equip  its  cars  with  automatic  couplers, 
as  required  by  this  Act,  proof  that  plain- 
tiff's intestate  was  engaged  in  coupling 
cars  at  the  time  he  was  killed,  that  the 
cars  were  not  provided  with  automatic 
couplers,  and  that  the  intestate's  death 
was  caused  by  the  old-fashioned  couplers 
slipping  by  one  another,  made  a  prima 
facie  case.  Mobile,  etc.,  R.  Co.  v.  6rom- 
berg,   (1904)    141  Ala.  258,  37  So.  395. 

If  the  failure  to  have  a  locomotive 
equipped  with  an  automatic  coupler  such 
as  is  required  by  the  statutes  does  no  more 
than  to  bring  about  a  condition  which 
makes  the  injury  possible  by  the  inter- 


vention of  some  other  disconnected  cause, 
then  the  negligence  complained  of  is  not 
the  proximate  cause  of  the  injury.  Devine 
t?.  Chicago,  etc.,  R.  Co.,  (1913)  259  111. 
44®,  102  N.  E.  803. 

"  We  think  a  prima  facie  case  was  made 
when  plaintiff  had  proven  that  the  coup- 
ling was  defective  and  that  he  could  not 
therefore  couple  the  cars  without  gointir 
between  them  because  of  such  defect,  and 
that  he  was  injured  as  a  result  of  the 
def^idant's  hauling  and  using  a  car  which 
would  not  couple  automatically  by  impact. 
At  least  such  proof  was  sufficient  to  re- 
quire defendant  to  rebut  it  if  it  could. 
The  use  of  a  car  without  a  coupler  which 
would  couple  by  impact  without  the  neces- 
sity of  going  between  the  ends  of  the  cars 
was  unlawnil."  Luken  v.  Lake  Shore, 
etc.,  R.  Co.,    (1910)    154  111.  App.  550. 

Where  the  declaration  alleged  that 
"  such  cars  were  not  then  and  there 
equipped  with  couplers  that  would  then 
and  there  couple  automatically  by  im- 
pact, without  a  man  going  between  the 
ends  of  the  cars,  contrary  to  the  st-atute 
in  such  case  made  and  provided,"  evidence 
of  defective  couplers  which  would  not  work 
automatically  was  competoit  and  such  evi- 
dence was  sufficient  to  authorize  a  re- 
covery. The  defense  of  contributory  negli- 
gence cannot  be  interposed  to  bar  a  re- 
covery. Steckstor  v.  Cleveland,  etc.,  R. 
Co.,   (1912)   169  111.  App.  40. 

The  plaintiff  in  an  action  for  damages 
for  injuries  claimed  to  have  been  received 
because  a  car  was  in  bad  order  must  show 
that  he  was  an  employee  engaged  in  inter- 
state commerce  at  the  time  of  the  injuries 
and  that  the  violation  of  the  Act  was  the 
proximate  cause  of  the  injuries.  Dodge  u. 
Chicago  Great  Western  R.  Co.,  (1914) 
164  la.  627,  146  N.  W.  14. 

A  coupler  which  fails  to  work  when  an 
honest  and  reasonable  effort  is  made  to 
operate  it  under  circumstances  and  in  the 
manner  it  is  designed  to  be  operated  does 
not  comply  with  the  requirements  of  the 
Act  referred  to.  Burho  v.  Minneapolis, 
etc.,  R.  Co.,  (1913)  121  Minn.  326,  141 
N.  W.  300. 

This  Act  imposes  an  absolute  duty  upon 
a  railroad,  on  a  highway  of  interstate 
commerce,  to  have  couplers  in  such  con- 
dition at  all  times  that)  when  operated 
in  an  ordinary  and  reasonable  manner,  the 
cars  can  be  uncoupled  without  requiring 
the  operator  to  go  between  the  cars.  In 
this  case  the  operator,  in  attempting  to 
lift  the  pin  to  open  a  coupler,  **  jerked  on 
it  and  pulled  up  at  it "  three  or  four  times, 
but  it  would  not  uncouple.  Another  brake- 
man  testified  that  he  soon  thereafter  tried 
to  lift  the  pin,  but  could  not.  Defendant's 
witnesses  admitted  that  it  worked  stiff. 
This  was  sufficient  evidence  to  sustain  a 
finding  of  the  jury  that  the  coupler  was 
not  such  as  was  required  bv  law.  Popplar 
r.  Minneapolis,  etc.,  R.  Go.,   (1913)    181 
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Minn.    413,    141    N.    W.    796,   Ann.    Cas. 
1914<D  383. 

.A  violation  of  the  federal  Safety  Appli- 
ance Act  may  be  eetablished  by  proof 
that  repeated  efforts  to  work  the  lever  of 
an  automatic  coupler,  in  the  manner  it  is 
designed  to  be  worked  by  switchmen  in 
railroad  operations,  failed  to  lift  the 
coupling  pm.  Davis  v.  Minneapolis,  etc., 
R.  Co.,  (1916)  134  Minn.  3ft9,  169  N.  W. 
802. 

In  a  suit  in  damages  for  injuries  result- 
ing in  the  death  of  plaintiff's  intestate, 
on  the  ground  thai  defendant,  an  inter- 
state carrier,  had  been  negligent,  in  that 
it  used  upon  its  lines  certain  freight  cars 
not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  that  deceased,  an 
employee  of  defendant,  was  killed  while 
attempting  to  couple  said  cars,  the  evi- 
dence reasonably  tended  to  prove  that  the 
cars  did  not  couple  automatically  by  im- 
pact, andf  by  reason  thereof  deceased  was 
caught  between  them  and  killed.  It  was 
held  that  this  was  sufficient  to  take  to 
the  jury  the  question  of  the  primary  negli- 
gence of  defendant.  It  was  held  further, 
that  the  Act  took  away  from  defendant 
the  defense  of  assumption  of  risk 'by  de- 
ceased. Chicago,  etc.,  R.  Co.  v.  Ray, 
(Okla.  1917)   158  Pac.  999. 

Where  there  was  evidence  showing  that 
respondent  made  several  efforts  to  work 
the  coupler  in  the  manner  contemplated 
by  such  Act  and  that  the  coupler  failed 
to  work,  this  evidence  was  ample  to  sup- 
port a  finding  that  the  appellant  had 
failed  to  comply  with  the  provisions  of 
the  section.  Fletcher  v.  South  Dakota 
Cent.  R.  Co.,  (1915)  36  S.  D.  401,  165 
N".  W.  3. 

Question  for  jury. —  In  Krie  R,  Co.  i?. 
Russell,  (C.  C.  A.  2d  Cir.  1910)  183  Fed, 
72fi,  106  C.  C.  A.  160,  it  appeared  that 
the  plaintiff's  intestate,  who  was  a  switch- 
man employed  by  the  defendant  railroad 
company  in  its  yards,  while  engaged  in 
repairing  a  defective  coupler  on  a  car 
standing  on  a  switchtrack,  was  caught 
between  such  car  and  others  which  moved 
against  it,  and  killed.*  It  was  held,  in  an 
action  to  recover  for  his  death,  that  the 
question  whether  the  defective  coupler 
was  a  proximate  cause  of  his  injury,  so 
as  to  bring  the  case  within  the  Safety 
Appliance  Act,  was  properly  submitted  to 


the  jury,  aa  was  also  the  question  of  the 
contributory  negligence  of  deceased  under 
the  evidence. 

In  Donegan  v.  Baltimore,  etc.,  R.  Co., 
(C.  C.  A.  2d  Cir.  1908)  166  Fed.  869, 
91  C.  C.  A.  655,  it  appeared  that  the 
plaintiff  was  a  brakeman  on  a  freight 
train  of  defendant's  railroad  being  moved 
in  interstate  business,  and  was  directed 
to  cut  off  the  two  rear  cars  while  the  train 
was  moving  slowly  and  before  it  reached 
a  certain  switch  The  automatic  coupler 
on  one  of  the  cars  was  broken,  and  plain- 
tiff went  between  the  cars  and  attempted 
to  pull  the  pin  by  hand,  but,  not  succeed- 
ing, started  out,  when  his  foot  caught  in 
an  unblocked  switch  frog  and  he  was  in- 
jured. It  waa  held,  in  an  action  to  recover 
for  the  injury,  that  the  question  whether 
the  failure  of  defendant  to  h&ve  the  car 
properly  equipped  was  the  proximate  cause 
of  the  injury,  so  aa  to  render  it  liable 
therefor  under  the  Safety  Appliance  Act 
was,  under  the  evidence,  one  of  fact  for 
the  jury,  and  that  it  was  error  for  the 
court  to  direct  a  verdict  for  defendant. 

In  an  action  against  a  railroad  engaged 
in  interstate  commerce  to  recover  for  in- 
juries to  plaintiff,  its  employee,  while  at- 
.  tempting  to  open  a  knuckle  of  an  auto- 
matic coupler  on  a  car  then  used  in  inter- 
state commerce,  it  is  ordinarily  for  the 
jury,  and  not  the  court,  to  determine 
whether  or  not  the  coupler  was  such  as  is 
required  by  the  federal  Safety  Appliance 
Act.  Bur  ho  v.  Minneapolis,  etc.,  R.  Co., 
(1913)    121  Minn.  326,  141  N.  W.  300. 

In  Willett  V.  Illinois  Cent.  R.  Co., 
(1913)  122  Minn.  613,  142  N.  W.  883,  it 
appeared  that  couplings  had  been  made 
daily  for  more  ^han  a  year  on  a  certain 
curve  without  any  failure  to  couple  auto- 
matically on,  impact.  At  the  time  of  the 
accident,  the  drawbars  of  the  cars  to  be 
coupled  had  several  inches  of  play  or 
lateral  motion,  and  were  so  far  out  of 
line  that  the  cars  would  not  couple  auto- 
matically on  impact  on  this  curve.  It 
was  held  that  the  court  could  not  say  as 
a  matter  of  law  that  the  couplers  were  not 
defective  within  the  meaning  of  the  Safety 
Appliance  Act  nor  that  the  coupling  waK 
attempted  at  an  improper  place,  and  that 
these  questions  were  properly  submitted 
to  the  jury. 


Sec.  3.  [Companies  complying,  etc.,  may  refuse  insnfSciently  equipped 
can  from  connecting  lines.]  That  when  any  person,  firm,  company,  or 
corporation  engaged  in  interstate  commerce  by  railroad  shall  have  equipped 
a  sufficient  number  of  its  cars  so  as  to  comply  with  the  provisions  of  section 
one  of  this  act,  it  may  lawfully  refuse  to  receive  from  connecting  lines  of 
road  or  shippers  any  cars  not  equipped  sufficiently,  in  accordance  with  the 
first  section  of  this  act,  with  such  power  or  train  brakes  as  will  work  and 
readily  interchange  with  the  brakes  in  use  on  its  own  cars,  as  required  by 
this  act.     [27  Stat.  L,  531.] 
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Duty  of  connecting  carrier  to  accept. — 
**  We  find  nothing  either  in  the  Safety 
Appliance  Acts  or  in  any  rule  of  the 
common  law,  which  requires  a  carrier  to 
accept  from  a  connecting  line  a  car 
equipped  in  violation  of  the  Safety  Appli- 
ance Act;  and  we  are  of  opinion  that  it 
is  both  the  right  and  duty  of  a  carrier 
to  rctuse  to  accept  such  defective  car  in 
interchange  when  such  acceptance  would 
necessarily  involve  its  own  use  of  fluch 
car  in  violation  of  these  Acts.  Clearly 
no  contrary  inference  can  be  drawn,  by 
necessary  implication,  from  the  provision 
of  section  3  of  the  Act  of  March  2,  1893, 
authorizing  a  carrier  to  refuse  to  receive 
from  a  connecting  line  cars  not  equipped 
sufficiently  with  such  power  or  hand 
brakes  as  would  work  with  the  brakes  in 
use  on  its  own  cars;  this  being  a  right 
which  the  carrier  would  not  otherwise 
have  had,  as  the  Act  did  not  prohibit  ipso 
facto  the  uae  of  such  cars,  but  merely 
the  running  of  a  train  not  containing  a 
sufficient  number  of  cars  equipped  with 
power  or  train  brakes  to  enable  the  en- 


gineer to  control  its  speed.  We  add 
that,  in  our  opinion,  in  case  a  defective 
car  is  received  from  a  connecting  car- 
rier in  a  string  or  train  ol'  cars,  the 
mere  incidental  handling  of  such  car  by 
the  receiving  carrier,  refusing  to  ac- 
cept it,  in  such  manner  as  may  be  neces- 
sary to  disconnect  it  from  the  other  cars 
for  redelivery  to  the  connecting  carrier 
and  to  proceed  with  the  use  of  the  other 
cars,  would  not  be  a  use  or  hauling  of 
such  defective  car  by  the  receiving  carrier 
which  would  subject  it  to  the  penalties 
of  the  Act;  such  incidental  handling  of 
the  car  not  being  in  contravention  of  the 
purposes  of  the  Act,  but  a  necessary  step 
in  furtherance  thereof."  Baltimore,  etc, 
R.  Co.  V.  U.  S..  (C.  a  A,  eth  Cir.  1917) 
242  Fed.  420,  155  C.  C.  A.  19ff. 

If  an  interstate  carrier  receives  and 
hauls  a  defectively  equipped  foreign  car, 
which  it  cannot  be  required  to  do,  it  vio- 
lates the  federal  Safety  Appliance  Acts. 
U.  S,  V,  Chicago,  etc.,  R.  Co.,  (S.  D.  la. 
1906)    149  Fed.  486. 


Seo.  4.  [Grab  irons,  etc.]  That  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  ninety-five,  until  otherwise  ordered  by  the  Interstate 
Commerce  Commission,  it  shall  be  unlawful  for  any  railroad  company  to 
use  any  car  in  interstate  commerce  that  is  not  provided  with  secure  grab 
irons  or  handholds  in  the  ends  and  sides  of  each  car  for  greater  security 
to  men  in  coupling  and  uncoupling  cars.     [27  Stat.  L.  531.] 


I.  Cars  affected,  1174 
II.  "Handholds  in  ends,"  1174 
III.  "Used  in  interstate  commerce,"  1174 
IV.  Equivalents,  1176.    . 
V.  Duty  imposed  as  absolute,  1176 
VI.  Evidence,  1176 

I.  Cabs  Affected 

Both  loaded  and  empty  cars. —  This 
statute  applies  not  only  to  cars  that  are 
loaded,  but  to  all  cars  whether  empty  or 
loaded  which  are  being  used  in  interstate 
commerce.  Malott  v.  Hood,  (1903)  201 
111.  202,  66  N.  E.  247. 

Passenger  cars. —  The  requirement  of 
this  section,  as  amended  by  Act  March  2, 
1903  (see  infra,  p.  1183),  that  it  shaH  be 
unlawful  for  any  railroad  company  to  use 
"  any  car  in  interstate  commerce  that  is 
not  provided  with  secure  grabirons  or 
handholds  in  the  ends  and  sides  of  each 
car,  for  greater  security  to  men  in  coup- 
ling and  uncoupling  cars,"  applies  to  pas- 
senger cars,  and  a  failure  to  comply  there- 
with is  not  excused  by  the  fact  that  cars 
are  equipped  with  air  hose,  steam  hose,  or 
other  appliances  affording  some  measure 
of  protection  to  employees.  U.  S.  v.  Nor- 
folk, etc.,  R.  Co..  (W."  D.  Va.  1910)  184 
Fed.  99.  See  also  Norfolk,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  4th  Cir.  1910)  177  Fed. 
623,  101  C.  C.  A.  249. 


n.  "Handholds  in  Ends*' 

While  this  section  is  indefinite  as  to  the 
number  of  handholds  and  as  to  the  in- 
tended location  thereof  on  the  ends  and 
sides  of  cars,  it  is  not  indefinite  so  far  as 
it  requires  handholds  to  be  provided  both 
in  the  ends  and  sides  of  cars,  and  a  yard 
engine  used  in  interstate  commerce  is  not 
equipped  as  required  where  no  handholds 
are  provided  in  the  sides  near  the  rear 
end  of  the  tender  though  the  tender  is 
equipped  with  a  running  board  and  an  un- 
coupling lever  bar  which  runs  nearly 
across  the  entire  back  of  the  tender,  and 
is  so  located  and  of  such  a  character  that 
it  might  serve  as  a  handhold;  it  not  ap- 
pearing that  the  presence  of  a  handhold 
as  required  would  not  tend  to  greater  se- 
curity. U.  S.  V.  Baltimore,  etc.,  R.  Co., 
(VV.  D.  Va.  1910)  184  Fed.  94.  Compare 
U.  S.  V.  Boston,  etc.,  R.  Co.,  (C.  C.  Mass. 
1909)  168  Fed.  148. 

Ill,  "  Used  in  Interstate  Commerce  " 

While  this  section  relates  to  cars  used 
in  interstate  commerce  the  Act  of  ^larch 
2,  1903  (see  infra,  p.  1183),  is  broad 
enough  to  include  cars  not  so  used. 

In  Texas,  etc.,  R.  Go.  v.  Rigsby,  (C.  C. 
A.  5th  Cir.  1915)  222  Fed.  221,  138  C.  C 
A..  51,  it  was  held  that  the  prohibited 
movement  need  not  be  an  act  of   inter- 
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state  commerce  in  order  to  render  the  car- 
rier civilly  liable  to  one  injured  aa  a  re- 
sult of  the  car  being  defective  in  a  par- 
ticular specified  in  this  Act.  In  that  case 
the  eviden'ce  was  without  conflict  to  the 
effect  that  the  injury  to  the  defendant  in 
error,  a  switchman  employed  by  the  plain- 
tiff in  error,  a  common  carrier  engaged  in 
interstate  commerce  by  railroad,  was  due 
to  the  defective  condition  of  one  of  the 
rungs  or  grabirons  constituting  the  ladder 
to  the  top  of  a  box  car  which  at  the  time 
was  standing  on  the  plaintiff  in  error's 
main  line  at  Marshall,  Tex.,  while  switch- 
ing was  going  on  which  was  required  to 
complete  a  movement  previously  started 
of  that  with  other  cars  from  another  track 
in  the  yard  to  the  plaintiff  in  error's  re- 
pair shop  at  that  place.  There  was  an 
absence  of  evidence  tending  to  prove  that 
the  defect  which  caused  the  injury  could 
not  as  well  have  been  repaired  or  removed 
ivithout  making  the  movement  of  the  car 
which  had  been  partially  executed  when 
the  injury  occurred.  Holding  that  the 
evidence  showed  a  right  of  recovery,  the 
court  said:  "We  understand  that  the 
provisions  of  the  Safety  Appliance  Act 
are  made  applicable  to  any  common  car- 
rier engaged  in  interstate  commerce  by 
railroad,  that  that  act  forbids  such  carrier 
to  haul  or  to  permit  to  be  hauled  or  used 
on  its  line  any  car  defective  in  a  par- 
ticular specified  in  the  act,  and  penalizes 
such  a  movement  unless  it  is  one  from 
a  place  where  the  equipment  was  first 
discovered  to  be  defective  or  insecure  to 
the  nearest  available  point  where  such 
car  can  be  repaired,  even  that  movement 
being  penalized  unless  it  is  necessary  to 
get  the  required  repairs  made,  and  such 
repairs  cannot  be  made  except  at  such 
repair  point.  And  we  understand  that  the 
civil  liability  which  may  result  from  a 
violation  of  the  act  attaches  if  the  move- 
ment of  the  car  is  a  prohibited  one,  though 
it  is  not  one  which  subjects  the  carrier  to 
the  criminal  penalty  prescribed'  by  the 
act.  The  hauling  of  such  a  car  over  the 
line  of  such  a  carrier  is  within  the  pro- 
hibition of  the  act,  though  that  movement 
does  not  constitute  a  use  of  the  car  in 
interstate  commerce.  It  was  a  purpose 
of  the  statute  to  prevent  the  movement 
of  such  a  car  over  such  a  line.  Congress 
had  the  power  to  prescribe  this  prohibition 
as  a  means  of  securing  the  safety  of  per- 
sons and  property  transported  in  inter- 
state commerce." 

Car  being  moved  from  one  railroad  yard 
to  another. —  A  car  employed  in  moving 
interstate  traffic  and  not  equipped  with  a 
grabiron  required  by  this  section  was  re- 
ceived from  another  company  by  the  de- 
fendant railroad  company  and  hauled  from 
one  of  its  yards  to  another  for  the  purpose 
of  being  put  in  a  train  and  forwarded  to 
its  destination  in  another  state.  It  was 
held  that  in  such  movement  the  ear  was 


being  used  in  Interstate  commerce  within 
the  meaning  of  this  Act,  and  that  the 
defendant  was  liable  for  the  penalty  im- 
posed thereby  for  its  violation.  U.  S.  17. 
Pittsburgh,  etc.,  R.  Co.,  (S.  D.  Ohio  1905) 
143  Fed.  360. 

IV.  Equivalents 

Equivalents  for  the  appliances  required 
by  the  Safety  Appliance  Acts  are  not  al- 
lowed. St.  Joseph,  etc.,  R.  Co.  v.  Moore, 
(1917)  243  U.  S.  311,  37  S.  Ct.  278,  61 
U.  S.  (L.  ed.)  741  {affirming  (1916)  288 
Mo.  31,  186  S.  W.  1035),  wherein  the 
court  said :  "  Section  4  of  the  safety  ap- 
pliance statute  provides:  *  It  shall  be 
unlawful  for  any  railroad  company  to  use 
any  car  in  interstate  commerce  that  is  not 
provided  with  secure  grabirons  or  hand- 
holds in  the  ends  and  sides  of  each  car, 
for  greater  security  to  the  men  in  coup- 
ling and  uncoupling  oars.'  27  Stat,  531. 
This  statute  was,  in  terms, made  applicable 
to  tenders  of  engines  by  the  amendment 
of  1903,  32,  Stat.  943,  ch.  97ff.  The  re- 
quest preferred  is  an  obvious  attempt  to 
secure  the  application  of  the  doctrine  of 
equivalents  to  the  Safety  Appliance  Act, 
and  to  persuade  the  court  to  say  that  it 
is  not  necessary  for  carriers  to  comply 
with  the  law  if  only  they  will  furnish 
some  other  appliance  which  one  jury  may 
say  is  *  just  as  good '  but  which  another 
jury  may  say  is  not.  It  is  much  too  late 
for  such  a  claim  to  be  seriously  enter- 
tained. In  the  case  of  St,  Louis,  etc.,  R. 
Co.  t?.  Tavlor,  [19081  210  U.  S.  281, 
[28  S.  Ct.^616,  52  U,  S.  (L.  ed.)  10611, 
often  approved  by  this  court,  it  was  set- 
tled, once  for  all,  that  Congress,  not  satis- 
fied with  the  common-law  duty  and  its 
resulting  liabilitv,  in  the  Safety  Appli- 
ance Act  of  March  2,  1893,  27  Stat.  531, 
prescribed  and  defined  certain  definite 
standards  to  which  interstate  carriers 
must  conform,  and  of  the  required  auto- 
matic couplers  this  court  said,  Congress 
has  *  enacted  that  "  no  cars,  either  loaded 
or  unloaded,  shall  be  used  in  interstate 
traffic  which  do  not  comply  with  the 
standard."  There  is  no  escape  from  the 
meaning  of  these  words.  Explanation  can- 
not clarify  them,  and  ought  not  to  be 
employed  to  confuse  them  or  to  lessen 
their  significance.'  The  exercise  of  care, 
even  the  greatest,  in  supplying  and  repair- 
ing these  appliances  will  not  excuse  de- 
fects in  them, —  the  duty  and  liability  are 
absolute.  St.  T»ui8,  etc.,  R.  (>).  v.  Taylor, 
supra;  Great  Northern  R.  Co.  f?.  Otoe, 
[1915]  239  U.  S.  349,  351,  [36  S.  Ct.  124, 
60  U.  S.  (L.  ed.)  322,  323].  If  equivalents 
were  allowed  the  statute  would  be  lost  in 
exceptions  and  its  humane  purpose  de- 
feated in  the  uncertainty  of  litigation." 

**The  applicable  Safety  Appliance  Act 
provides:  *  It  shall  be  unlawful  for  any 
railroad  conipanv  to  use  any  car  in  inter- 
state commerce  that  is  not  provided  with 
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secure  grabirons  or  handholds  in  the  ends 
and  sides  of  each  car  for  greater  security 
to  men  in  coupling  and  uncoupling  cars.' 
Act  March  2,  1893,  ch.  196,  S  4,  27 
Stat.  531  [the  text  section].  The  term 
'car'  includes  'tenders.'  The  act  con- 
tains an  absolute  command.  It  is  not 
satisfied  by  the  use  of  reasonable  care 
to  equip  cars  as  it  directs.  The  equip- 
ment must  be  in  place  and  in  operative 
condition  if  the  car  is  used  in  interstate 
commerce.  Chicago,  etc.,  R.  Co.  v.  U.  S., 
[1911]  220  U.  S.  [559],  574  et  seq.,  31 
S.  Ct.  ftl2,  56  U.  S.  (L.  ed.)  582  [588]. 
It  does  not  authorize  the  placing  upon 
cars  and  tenders  of  substitutes  for  grab- 
irons;  nor  does  it  provide  that  some  other 
appliance,  so  constructed  that  it  may  be 
grasped,  may  serve  instead  of  grabirons 
and  excuse  their  omission.  The  same  act 
provided  for  automatic  couplers  which 
could  be  coupled  and  uncoupled  'without 
the  necessity  of  men  going  between  the 
ends  of  the  cars,'  and  separately  provided 
that  'grabirons  or  handholds'  should  be 
placed  in  the  sides  and  ends  of  cars  used 
in  interstate  commerce.  It  is  clear  Con- 
gress intended  to  and  did  require  both  the 
automatic  coupler,  which  included  its  un- 
coupling lever  or  pin -lifting  rod,  and  in 
addition  required  grabirons  or  handholds 
to  be  placed  in  the  ends  and  sides  of  cars." 
Moore  t?.  St.  Joseph,  etc.,  R.  Co.,  (1916) 
268  Mo.  31,  186  S.  W.  1035. 

The  Safety  Appliance  Acts  absolutely 
require  han(Jholds  above  footboards,  and 
railroads  will  not  be  permitted  to  sub- 
stitute for  them  uncoupling  or  operative 
levers.  Lemee  i*.  Texas,  etc.,  R.  Co., 
(1917)    141  La.  769,  75  So.  676. 

V.  Duty  Imposed  as  Absolute 

Rule  stated. —  This  section  makes  it  the 
absolute  duty  of  the  railway  company  to 


have  the  car  in  use  equipped  with  secure 
handholds,  r^gardlesB  of  the  question  of 
reasonable  care  to  have  and  keep  them 
secure,  and  where  the  injury  to  the  em- 
ployee happens  from  an  insecure 'handhold, 
the  employer  is  denied  the  defenee  of  as- 
sumed ride  and  contributory  negligence. 
Galveston,  etc.,  R.  Co.  v.  Kurtz,  (Tex.  Civ. 
App.  1912)   147  S.  W.  668. 

Ordinary  prudence  of  employee. —  A 
failure  to  provide  such  grabirons  does 
not  excuse  a  brakeman  from  failure  to 
use  ordinary  prudence  in  a  particular  case 
where  he  observes  the  absence  of  such 
appliances;  nor  doeft  this  Act  change  the 
rule  as  to  the  liability  of  the  master 
where  the  failure  to  comply  with  the  stat- 
ute was  not  the  cause  of  the  injur?. 
Hodges  V.  Kimball,  (C.  C.  A.  4th  Ci. 
1900)  104  Fed.  745^  44  C.  C.  A.  193,  citing 
Cleveland,  etc.,  R.  Co.  v.  Baker,  (C.  C.  A. 
7th  Cir.  1899)  91  Fed.  224,  63  U.  S. 
App.  553,  33  C.  C.  A.  468. 

VI.  Evidence 

Burden  of  proof. —  Unless  the  govern- 
ment satisfies  a  jury  by  a  preponderance 
of  the  evidence  that  there  was  no  grab- 
iron  or  handhold  on  the  car  where  there 
should  have  been  one,  the  jury  should 
find  for  the  railroad  company.  U.  S.  v. 
Boston,  etc.,  R.  Co.,  (D.  C.  Mass.  1909) 
168  Fed.  148.   See  also  the  following  sec.  6. 

Expert  testimony. —  The  question  as  to 
whether  the  openings  in  the  buffer  on  the 
endB  of  the  cars  aflford  the  security  in- 
tended by  this  Act,  in  its  requirements  of 
proper  handholds  and  grabirons,  is  one  for 
the  determination  of  the  jury  and  is  not 
a  proper  subject  for  expert  testimony. 
Spokane,  etc.,  R.  Co.  r.  U.  S.,  (C.  C.  A. 
9th  Cir.  1914)  210  Fed.  243,  127  C.  0.  A. 
61,  L.  R.  A.  1917A  558. 


Sec.  5.  [Determination  of  standard  height  of  drawbars  —  certificate 
and  notice  —  noncompljring  cars  excluded.]  That  within  ninety  days 
from  the  passage  of  this  act  the  American  Railway  Association  is  author- 
ized hereby  to  designate  to  the  Interstate  Commerce  Commission  the  stand- 
ard height  of  drawbars  for  freight  cars,  measured  perpendicular  from  tl:e 
level  of  the  tops  of  the  rails  to  the  centers  of  the  drawbars,  for  each  of 
the  several  gauges  of  railroads  in  use  in  the  United  States,  and  shall  fix  a 
maximum  variation  from  such  standard  height  to  be  allowed  between  the 
drawbars  of  empty  and  loaded  cars.  Upon  their  detennination  being  certi- 
fied to  the  Interstate  Commerce  Commission,  said  Commission  shall  at  once 
give  notice  of  the  standard  fixed  upon  to  all  common  carriers,  owners,  or 
lessees  engaged  in  interstate  commerce  in  the  United  States  by  such  means 
as  the  Commission  may  deem  proper.  But  should  said  association  fail  to 
determine  a  standard  as  above  provided,  it  shall  be  the  duty  of  the  Inter- 
state Commerce  Commission  to  do  so,  before  July  first,  eighteen  hundred 
and  ninety-four,  and  immediately  to  give  notice  thereof  as  aforesaid.  And 
after  July  first,  eighteen  hundred  and  ninety-five,  no  cars,  either  loaded  or 
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unloaded,  shall  be  used  in  interstate  traflSc  which  do  not  comply  with  the 
standard  above  provided  for.     [37  Stat.  L.  53L] 

Delegation  of  legislatiye  power. —  Legis- 
lative power  is  not  unconstitutionally  dele- 
gated to  the  American  Railway  Associa- 
tion and  the  Interstate  Commerce  Commis- 
sion by  the  provisions  of  this  section  that, 
after  a  date  named,  only  cars  with  draw- 
bars of  uniform  height  shall  be  used  in 
interstate  commerce,  and  that  the  stand- 
ard shall  be  fixed  by  the  association  and 
declared  by  the  commission.  St.  Louis, 
etc.,  R.  Co.  V,  Taylor,  (1908)  210  U.  S. 
281,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.) 
1061. 

"Freight  cars"  as  used  in  the  section 
includes  locomotives.  Chicago,  etc.,  R.  Co. 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1912)  196 
Fed.  882,  116  C.  C.  A.  444,  wherein  the 
court  said :  **  The  plaintiff  in  error  con- 
tends that  this  was  error,  for  the  reason 
that  locomotives  are  not  included  in  the 
designation  *  freight  cars '  as  used  in  sec- 
tion 6  of  the  act.  It  is  admitted  that  in 
Johnson  v.  Southern  Pac.  Co.,  [1904]  196 
U.  S.  1,  25  S.  Ct.  168,  49  U.  S.  (L.  ed.) 
363,  in  construing  section  2  of  the  act, 
which  prohibits  the  use  of  cars  in  inter- 
state traffic  unless  equipped  with  auto- 
matic couplers,  it  was  held  that  loco- 
motives are  included  in  the  term  '  cars,' 
but  it  is  argued  that  *  cars '  is  a  general 
term,  and  may  well  include  all  kinds  of 
rolling  stock,  whereas  '  freight  cars '  is 
a  specific  designation  of  certain  kinds  of 
cars,  and  its  meaning  is  not  to  be  ex- 
tended beyond  the  precise  terms  used.  In 
the  Johnson  case  the  court  said :  '  Tested 
by  context,  subject-matter  and  object 
"any  car"  meant  all  kinds  of  cars  run- 
ning on  the  rails,  including  locomotives, 
and  this  fact  is  supported  by  the  dic- 
tionary definitions  ana  by  many  judicial 
decisions,  some  of  them  having  beien  ren- 
dered in  construction  of  this  act.'  We 
think,  in  view  of  the  language  of  the  act 
and  its  purpose,  it  was  intended  to  in- 
clude within  the  term  *  freight  cars  *  all 
cars  used  in  the  movement  of  freight, 
whether  freight  was  actually  stored  in 
them  or  they  were  used  for  the  purpose  of 
moving  the  train,  and  that  there  is  in- 
cluded therein  the  locomotive  at  the  head 
of  the  train  and  the  caboose  at  the  other 
end.  The  evils  to  be  remedied  and  the 
dangers  to  be  averted  were  just  as  great 
and  demanded  legislation  as  much  in  the 
case  of  a  locomotive  as  in  the  case  of  any 
car  in  the  train.  But  all  doubt  is  re- 
moved by  Act  March  2,  1903,  c.  976,  32 
Stat.  L.  943,  which  amended  the  prior  act, 
and  enacted  that  its  provisions  and  re- 
quirements relating  to  automatic  couplers 
and  heights  of  drawbars,  etc.,  *  shall  be 
held  to  apply  to  all  trains,  locomo- 
tives, tenders,  cars  and  similar  vehicles 
used  on  any  railroad  engaged  in  inter- 
state commerce.'     In  Southern  R.  Co.  t\ 


U.  S.,  [1911]  222  U.  S.  20,  32  S.  a,  2, 
56  U.  S.  (L.  ed.)  72,  the  court  said  that 
the  effect  of  this  amendment  was  to  en- 
large the  scope  of  the  prior  act.  Said  the 
court :  '  For  these  reasons  it  must  be 
held  that  the  original  act,  as  enlarged  by 
the  amendatory  one,  is  intended  to  em- 
brace all  locomotives,  cars  and  similar 
vehicles  used  on  any  railroad  which  is  a 
highway  of  interstate  commerce.* " 

In  Southern  R.  Co.  v,  Crockett,  (1914) 
34  U.  S,  725,  34  S.  Ct.  897,  58  U.  S.  (L. 
ed.)  1564,  the  court  said:  "Conceding 
that  it  may  be  doubtful  whether  the  act, 
in  its  original  form,  evidenced  an  in- 
tent on  the  part  of  Congress  to  standard- 
ize the  height  of  drawbars  upon  vehicles 
other  than  'freight  cars,  and  therefore 
assuming  for  argument's  sake  that  the 
act  was  not  in  this  respect  applicable  to 
locomotive  engines,  it  seems  to  us  that 
the  amendment  of  1903,  manifestly  en- 
acted for  the  purpose  of  broadening  the 
scope  of  the  original  act,  must  upon  a 
fair  construction  be  deemed  to  extend  its 
provisions  and  requirements  respecting 
the  standard  height  of  drawbars  so  as 
to  make  them  applicable  to  locomotives, 
excepting  such  as  are  in  tenure  ex- 
empted.'" 

Drawbars  of  uniform  hei^t. — ^Draw- 
bars of  imloaded  freight  cars  are  re- 
quired, by  this  section,  to  be  of  uniform 
and  standard  height;  but  those  of  loaded 
cars  need  not  be  of  uniform  height,  pro- 
vided that  they  do  not  vary  more  than  the 
three  inches  prescribed  as  the  maximum 
permitted  variation  from  the  standard. 
St.  Louis,  etc.,  R.  Co.  r.  Taylor,  (1908) 
210  U.  S.  281,  28  S.  Ct.  616,  52  U.  S. 
(L.  ed.)   106L 

Noncompliance  with  standard  height. — 
In  Atchison,  etc.,  R.  Co.  v.  U.  S.,  (C.  C. 
A.  7th  Cir.  1912)  198  Fed.  627,  117  C.  C, 
A.  341,  it  appeared  that  in  a  train  used 
in  interstate  traffic  the  defendant  had  a 
car  whose  drawbar  was  less  than  the 
standard  height  above  the  rails.  This 
condition  was  observed  by  the  govern- 
ment inspector  15  minuted  before  the 
train  left  the  yard.  The  court  said: 
"  Violation  of  the  statute  is  questioned 
on  the  ground  that  the  condition  re- 
sulted, not  from  any  defect  in  the  draw- 
bar itself,  or  in  its  attachment  to  the 
frame  of  the  car,  but  from  the  breaking 
of.  a  king  pin,  whereby  the  frame  to 
which  the  drawbar  remained  securely  at- 
tached was  lowered.  But  the  statute 
(section  5)  provides  that  '  no  cars,  either 
loaded  or  unloaded,  shall  be  used  in  in- 
terstate traffic  which  do  not  comply  with 
the  standard  above  provided  for.'  So  it 
is  immaterial  whether  the  lowering  was 
caused  by  the  sagging  of  the  drawbar 
from  the  frame  or  the  sagging  of  the  en- 
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tire  frame;  and  the  resulting  condition 
of  noncompliance  with  the  standard  height 
would  be  as  observable  in  the  one  case  as 
in  the  other." 

Necessary  showing  by  plaintiff. —  Fail- 
ure of  the  plaintiff  to  show  that  the  cen- 
ter of  the  araft  line  of  the  drawheads  of 
the  two  cars  was  not  even  was  imma- 
terial, the  rule  not  requiring  that  the 
draft  lines  should  be  even,  but  that  the 
centers  of  the  drawbars  should  be  of  a 
certain  standard  height.  It  was  not 
necessary  for  plaintiff  to  show  knowledge 
on  the  part  of  defendant  that  it  had 
not  complied  with  the  rule.  Neal  v.  St. 
Louis,  etc.,  R.  Co.,  (1903)  71  Ark.  445, 
78  S.  W.  220. 


Liability  lor  death  of  servants. —  Fail- 
ure of  the  railroad  to  comply  with  the 
rule  of  this  section  does  not  authorize  a 
recovery  for  the  death  of  a  servant  un- 
less such  failure  was  the  proximate  cause 
of  the  death.  Neal  r.  St.  Louis,  etc.,  R. 
Co.,  (1903)   71  Ark.  445,  78  S.  W.  220. 

Question  for  jury. —  In  an  action  for  a 
death  alleged  to  have  been  caused  by  fail- 
ure to  comply  with  the  rules  adopted 
under  this  Act  it  was  held  to  be  a  ques- 
tion for  the  jury  whether  the  railroad 
companies  had  failed  to  comply  with  the 
rules.  Neal  v.  St.  Louis,  etc.,  R.  Co., 
(1903)   71  Ark.  445,  78  S.  W.  220. 


Sec.  6.  [Penalty  for  violation  of  law  —  recovery.]  That  any  such  com- 
mon carrier  using  any  locomotive  engine,  running  any  train,  or  hauling  or 
permitting  to  be  hauled  or  used  on  its  line  any  car  in  violation  of  any  of 
the  provisions  of  this  Act,  shall  be  liable  to  a  penalty  of  one  hundred  dollars 
for  each  and  every  such  violation,  to  be  recovered  in  a  suit  or  suits  to  be 
brought  by  the  United  States  district  attorney  in  the  district  court  of  the 
United  States  having  jurisdiction  in  the  locality  where  such  violation  shall 
have  been  committed ;  and  it  shall  be  the  duty  of  such  district  attorney  to 
bring  such  suits  upon  duly  verified  information  being  lodged  with  him 
of  such  violation  having  occurred ;  and  it  shall  also  be  the  duty  of  the  Inter- 
state Commerce  Commission  to  lodge  with  the  proper  district  attorneys 
information  of  any  such  violations  as  may  come  to  its  knowledge:  Pro- 
vided, That  nothing  in  this  Act  contained  shall  apply  to  trains  composed  of 
four-wheel  cars  or  to  trains  composed  of  eight-wheel  standard  logging  cars 
where  the  height  of  such  car  from  top  of  rail  to  center  of  coupling  does  not 
exceed  twenty-five  inches,  or  to  locomotives  used  in  hauling  such  trains 
when  such  cars  or  locomotives  are  exclusively  used  for  the  transportation 
of  logs.     [27  Stat.  L.  532,  as  amended  hy  29  Stat,  L.  85.] 

This  section  was  amended  to  read  as  above  by  the  Act  of  April  1,  1896,  eh.  87,  29 
Stat.  L.  85.  The  amendment  consists  in  striking  out  the  proviso  of  the  section  as 
originally  enacted,  as  follows:  **  Provided,  That  nothing  in  this  Act  contained  shall 
apply  to  trains  composed  of  four-wheel  cars  or  to  locomotives  used  in  hauling  trains," 
and  inserting  the  proviso  as  given  in  the  text. 

I.  Nature  of  action,  1178 
II.  Words  defined,  1179 
III.  Proviso,  1179 


IV.  Number    of    penalties    recoverable, 
1179 
V.  Due  diligence  as  defense,  1179 
VI.  Pleadings,  1180 

1.  Complaint,  1180 

2.  Answer,  1180 
VII.  Evidence,  1180 

1.  Competency,  1180 

2.  Burden  of  proof,  1181 

3.  Measure  of  proof,  1181 

4.  Weight  and  sufficiency,  1181 
VIII.  Verdict,  1182 

IX.  Review,  1182 
X.  Former  jeopardy,  1182 

I.  Natube  of  Action 

An  action  by  the  United  States  to  re- 
cover   from    a    carrier    the    penalty    pre- 


scribed for  violations  of  the  Safety  Appli- 
ance Acts  is  a  civil,  and  not  a  criminal, 
action.  Chicago,  etc.,  R.  Co.  r.  U.  S., 
(1911)  220  U.  S.  659,  31  S.  Ct.  612,  55 
U.  S.  (L.  ed.)  682,  affirming  (C.  C.  A. 
8th  Cir.  1909)  170  Fed.  656,  95  C.  C.  A. 
642;  U.  o.  f.  Louisville,  etc.,  R.  Co.,  (S. 
D.  Ala.  1908)  162  Fed.  185,  affirmed 
(C.  C.  A.  5th  Cir.  1909)  174  Fed.  1021. 
98  C.  C.  A.  664;  U.  S.  f.  Chicago  Great 
Western  R.  Co.,  (N.  D.  la.  1908)  162 
Fed.  775;  Atlantic  Coast  Line  R.  Co.  r. 
U.  S.,  (C.  C.  A.  4th  Cir.  1909)  168  Fed. 
175,  94  C.  C.  A.  35;  U.  S.  v.  Baltimore, 
etc.,  R.  Co.,  (W.  D.  Pa.  1909)  170  Fed. 
456;  U.  S.  V.  Illinois  Cent.  R.  Co.,  (C.  C. 
A.  6th  Cir.  1909)  170  Fed.  542,  95  C.  C.  A. 
628;  Chicago,  etc.,  R.  Co.  r.  U.  S.,  (C.  C. 
A.  8th  Cir.  1909)  170  Fed.  556.  95  C.  C.  A. 
642;  U.  S.  f.  Southern  R.  Co.,  (W.  D. 
N.    C.    1909)     170    Fed.    1014;    U.    S.    r. 
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Atlantic  Coast  Line  R.  Co.,  (S.  D.  Ga. 
1910)  182  Fed.  284;  U.  S.  v.  St.  Louis 
Southwestern  R.  Co.,  (C.  C.  A.  6th  Cir. 
1910)    184  Fed.  28,  106  C.  C.  A.  230. 

n.  Words  Defined 

"Permit.** — "It  is  further  strenuously 
urged  at  considerale  length  that  the  verb 
*  permit  *  as  employed  in  the  phrase '  haul- 
ing or  permittmg  to  be  hauled,'  etc.,  in 
section  ^,  is  to  be  construed  in  accord 
with  the  'popular  and  common  use  of  the 
word  as  implying  knowledge  of  the  thing 
permitted,  and  that  accordingly  the  act 
should  be  understood  as  requiring  knowl- 
edge by  the  carrier  *  that  the  cars  hauled 
over  its  rails  are  in  fact  defective';  in 
other  words,  that  the  statute  should  be 
read  as  if  the  qualifying  word  'know- 
ingly '  were  inserted  herein  just  before 
the  word  *  permitted.'  It  is  sufficient  to 
say  in  response  to  this  contention^  with- 
out following  the  argument  in  all  its 
ramifications  or  specially  noticing  the 
citations  in  its  support,  that  it  is  defi- 
nitely met  and  concluded  by  the  authori- 
tative construction  heretofore  given  the 
statute.  St.  Louis,  etc.,  R.  Co.  f.  Taylor, 
[1908]  210  U.  S.  281,  28  S.  Ct.  616,  52 
U.  S.  (L.  ed.)  1061;  Chicago,  etc.,  R.  Co. 
T.  U.  S.,  [1911]  220  U.  S.  669,  31  S.  Ct. 
612,  65  U.  S.  (L.  ed.)  582.  These  cases 
hold  that  the  duiy  of  carriers  to  exclude 
the  use  on  their  lines  of  defective  equip- 
ment is  absolute,  and  not  limited  to  the 
exercise  of  reasonable  care  for  the  pur- 
pose, and  that  the  question  of  knowledge 
of  such  defects  is  wholly  immaterial." 
U.  S.  r.  Northwestern  Pac.  R.  Co.,  (N.  D. 
Cal.  1916)   235  Fed.  965. 

The  words  **  on  its  lines  "  do  not  mean 
that  the  carrier  must  own  the  tracks. 
It  is  sufficient  that  the  carrier  is  in  law- 
ful use  of  the  tracks  for  the  conduct  of 
its  interstate  traffic  under  a  contract  with 
the  corporation  owning  them.  Philadel- 
phia, etc.,  R.  Co.  V,  U.  S.,  (C.  C.  A.  3d 
ar.  1911)  191  Fed.  1,  111  C.  C.  A.  661. 

III.  Pbovibo 

The  only  exceptions  to  the  Safety  Appli- 
ance Acts  are  those  found  in  the  proviso 
of  section  6.  U.  S.  v.  Central  of  Georgia 
R.  Co.,  (N.  D.  Ala.  1907)   157  Fed.  893. 

The  fact  that  cars  are  being  used  for 
the  transportation  of  logs  is  not  enough 
to  bring  them  within  the  terms  of  the 
proviso.  The  statute  excludes  only 
"  standard  logging  cars  where  the  height 
of  such  car  from  top  of-  rail  to  center 
of  coupling  does  not  exceed  25  inches." 
U.  S.  V.  Northwestern  Pac.  R.  Co.,  (N. 
D.  Cal.  1916)  236  Fed.  965.  See  also 
Mathie  v.  Kansas  City  Southern  R.  Co., 
ilW)  140  La,  855,  74  So.  172. 

rv.  NuMBEB  OP  Penaltuss  Recoverable 

Where  several  cars,  each  without  the 

reqiiisite  appliances  required  by  the  Safety 


Appliance  Act,  are  hauled  by  a  carrier  in 
interstate  commerce  at  one  and  the  same 
time,  there  are  as  many  distinct  viola- 
tions of  the  Act  as  there  are  cars  hauled 
not  properly  equipped,  for  every  one  of 
which  the  statutory  penalty  is  recover- 
able. St.  Louis  Southwestern  R.  Co.  r. 
tr.  S.,  (C.  C.  A.  5th  Cir.  1911)  183  Fed. 
770,  106  C.  C.  A.  136;  U.  S.  v.  St.  Louis 
Southwestern  R,  Co.,  (C.  C.  A.  5th  Cir. 
1910)  184  Fed.  28,  106  C.  C.  A.  230; 
U.  S.  i>.  Chicago  Great  Western  R.  Co., 
(N.  D.  la.  1908)   162  Fed.  775. 

Where  a  car  is  not  properly  provided 
with  grabirons  on  a  given  day,  and  the 
train  stops  for  a  certain  time  and  then 
goes  on  again,  there  are  not  two  viola- 
tions of  the  law,  but  only  one,  because 
the  car  is  all  the  time  being  moved  in 
the  same  train.  It  makes  no  difference 
that  it  is  being  so  moved  on  two  different 
days.  U.  S.  v,  Boston,  etc.,  R.  Co.,  (D.  C 
Masss.  1909)   168  Fed.  148. 

The  unit  of  the  offense  under  either 
section  2  or  4  is  the  hauling  or  use  of 
a  defective  car,  and  each  such  oar  so 
hauled  or  used,  whether  at  different 
times  or  at  the  same  time  and  in  the 
same  train,  constitutes  a  separate  offense, 
which  may  be  charged  in  different  counts 
of  the  same  petition  under  this  section. 
U.  S.  t>.  St.  Louis  Southwestern  R.  Co., 
(C.  a  A.  5th  Cir.  1910)  184  Fed.  28, 
106  C.  C.  A.  230. 

V.  Due  Diuoence  as  Defense 

In  general. — A  carrier  using,  in  moving 
interstate  traffic,  cars  whose  condition 
does  not  satisfy  the  requirements  of  the 
Safety  Appliance  Acts,  cannot  escape  the 
penalty  therein  prescribed  by  lowing 
that  it  exercised  reasonable  care  in  equip- 
ping its  cars  with  the  required  safety 
appliances,  and  used  due  diligence  to  keep 
them  in  repair  by  the  usual  inspection, 
but  the  statutes  impose  an  absolute  duty 
upon  the  carrier  which  is  not  discharged 
by  the  exercise  of  reasonable  care  or  dili- 
gence. Chicago,  etc.,  R.  Co.  v.  U.  S., 
(1911)  220  U.  S.  559,  31  S.  Ct.  612,  55 
U.  S.  (L.  ed.)  582,  affirming  (C.  C.  A. 
8th  Cir.  1909)  170  Fed.  656,  95  C.  C.  A. 
642;  Delk  v.  St.  Louis,  etc.,  R.  Co.,  (1911) 
220  U.  S.  580,  31  S.  Ct  617,  55  U.  S. 
(L.  ed.)  590,  reversing  (C.  C.  A.  6tli 
Cir.  1908)  158  Fed.  931,  86  C.  C.  A.  95, 
14  Ann.  Cas.  233;  St.  Louis,  etc.,  R.  Co. 
r.  Taylor,  (1908)  210  U,  S.  281,  28  S.  Ct. 
616,  52  U.  S.  (L.  ed.)  1061;  U.  S.  r. 
Southern  R.  Co.,  (S.  D.  111.  1905)  135 
Fed.  122;  U.  S.  i\  Chicago,  etc.,  R.  Co., 
(D.  C.  Neb.  1907)  156  Fed.  180;  U.  S. 
17.  Philadelphia,  etc.,  R.  Co.,  (E.  D.  Pa. 
1908)  160  Fed  696;  U.  S.  v.  Philadelphia, 
etc.,  R.  Co.,  (E.  D.  Pa.  1908)  162  Fed. 
403;  U.  S.  t?.  Philadelphia,  etc.,  R.  Co., 
(E.  D.  Pa.  1908)  162  Fed.  405;  U.  S.  v. 
Lehigh  Valley  R.  Co.,  (E.  D.  Pa.  1908) 
\G2    Fed.    410;    U.    S.   V.   Chicago   Great 
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Western  R.  Co.,  (N.  D.  Ta.  1908)  162 
Fed.  775;  U.  S.  v.  Atchison,  etc.,  R.  Ck)., 
(C.  C.  A.  8th  Cir.  1908)  163  Fed.  517,  90 
C.  C.  A.  887;  Chicago,  etc.,  R.  Co,  v.  U.  S., 
(C.  C.  A,  8th  Cir.  1908)  165  Fed.  423, 
91  C.  C.  A.  373,  20  L.  R.  A.  (N.  S.) 
473;  U.  S.  t?.  Wheeling,  etc.,  R.  Co.,  (N.  D. 
Ohio  1908)  167  Fed.  198;  Atlantic  Coast 
Line  R.  Co.  v.  U.  S.,  (C.  C.  A.  4th  Cir. 
1909)  168  Fed.  175,  94  C.  C.  A.  35;  U.  S. 
f.  Missouri  Pac.  R.  Co.,  (1909)  81  Kan. 
1909)  169  Fed.  407,  94  C.  C.  A.  629; 
U.  S.  V.  Baltimore,  etc.,  R.  Co.,  (W.  D. 
Pa.  1909)  170  Fed.  456;  U.  S.  i\  South- 
ern R.  Co.,  (W.  D.  N.  C.  1909)  170  Fed. 
1014;  Atchison,  etc.,  R.  Co.  r.  U.  S.,  (C. 
C.  A.  8th  Cir.  1909)  172  Fed.  1021,  96 
C.  C,  A.  664;  Norfolk,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  4th  Cir.  1910)  177  Fed. 
623,  101  C.  C.  A.  249;  Johnson  v.  Great 
Northern  R.  Co.,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed.  643,  102  C  C.  A.  89;  Brinkmeier 
V.  Missouri  Pac.  R.  Co.,  (1909)  81  Kan. 
101,  105  Pac.  221,  overruling  first  para- 
graph of  the  syllabus  of  Missouri  Pac.  R. 
Co.  V.  Brinkmeier,  (1908)  77  Kan.  14,  93 
Pac.  621. 

**  The  suggestion  is  made  in  argument 
that  in  any  event  the  railroad  company 
was  not  lifrble  for  the  penalties  because  of 
the  difficulty  of  equipping  the  twelve  cars 
with  g:  abirons  which  would  not  interfere 
with  the  lateral  movements  of  the  radial 
couplers  and  because  the  other  three  cars 
were  so  constructed  that  they  could  not  be 
provided  with  automatic  couplers  and 
were  used  only  on  the  one  day  because  of 
unusually  heavy  traffic.  But  this  merely 
asserts  that  the  statute  may  be  violated 
with  impunity  if  only  the  railroad  finds 
its  provisions  onerous  or  deems  it  ex- 
pedient to  do  90."  Spokane,  etc.,  R.  Oo. 
r.  U.  S.,  (191«)  241  U.  S.  344,  36  S.  Ct. 
668,  60  U.  S.  (L.  ed.)  1037,  atHrming 
(C.  C.  A.  9th  Cir.  1914)  210  Fed.  243, 
127  C.  C.  A.  61,  L.  R.  A.  1917A  568. 


VI.   Pleadiitos 
1.  Complaint 

A  complAint  under  the  Federal  Safety 
Appliance  Act  alleging  that  the  violation 
occurred  "on  or  about "  a  particular  date, 
is  .not  vague  and  indefinite.  Atlantic 
Coast  Line  R.  Co.  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1909)   16S  Fed.  175,  94  C.  C.  A.  35. 

Cars  becoming  defective  while  in  tran- 
sit.—  If  a  railroad  train  used  in  moving 
interstate  traffic  is  when  started  properly 
equipped  with  air  brakes  as  required  by 
the  Safety  Appliance  Act,  or  if  cars  so 
used  are  properly  equipped  with  automatic 
couplers  as  therein  required  when  started 
or  when  received  by  the  company  for 
transportation  over  its  line,  but  from  any 
cause  either  train  or  cars  become  defective 
so  as  not  to  comply  with  the  law  while 
being  so  moved,  the  company  is  required 


immediately  to  repair  such  defects  as  soon 
as  discovered,  or  as  soon  as  they  could 
have  been  discovered  by  the  exercise  of 
reasonable  care,  if  the  means  of  repair  are 
at  hand;  but  if  not,  the  company  may 
haul  the  same  to  the  nearest  repair  point 
without  being  subject  to  the  penalty  for 
violation  of  the  Act.  U.  6.  v.  Chicago, 
Great  Western  R,  Co.,  (N.  D.  la,  1908) 
162  Fed.  775. 

In  an  action  against  a  railway  company 
for  penalties  for  violating  the  Safety  Ap- 
pliance Acts,  the  government  need  not  al- 
lege that  the  company  acted  knowingly 
and  negligently;  it  being  sufficiait  that 
the  dereliction  is  set  forth  in  the  language 
of  the  statute,  with  specification  of  time 
and  place,  the  particular  part  of  the  car 
where  the  defect  existed,  and  the  nature 
of  the  defect.  U.  S.  v.  Oregon  Short  Line 
R.  Co.,   (D.  C.  Idaho  1908)    180  Fed.  483. 

A  complaint  under  the  Safety  Appli- 
ance Law  of  Congress  to  recover  a  penalty 
for  hauling  a  car  in  moving  interstate 
traffic  in  violation  of  this  Act,  as  amended 
by  Act  March  2,  1903,  cK  976,  infra,  p. 
1183,  relating  to  automatic  couplers,  is 
not  demurrable  (a)  because  it  fails  to 
negative  the  matter  of  the  exception  cre- 
ated' by  the  proviso  to  section  6;  or  (b) 
because  it  only  shows  that  one  of  the 
couplers  was  out  of  repair  and  inoperative, 
and  that  it  was  so  because  the  uncoupling 
chain  was  "kinked";  or  (c)  because  it 
fails  to  negative  the  exercise  of  reasonable 
care  on  the  part  of  the  railway  company 
in  maintaining  the  coupler  in  operative 
condition;  or  (d)  because,  although  show- 
ing an  actual  and  substantial  hauling  of 
the  car  in  moving  interstate  traffic,  it  fails 
to  specify  how  far  the  hauling  was  con- 
tinued, or  is  silent  in  respect  V>f  any  actual 
use  of  the  defective  coupler.  U.  S.  r. 
Denver,  etc.,  R.  C^.,  (C.  C.  A.  8th  Cir. 
1908)  163  Fed.  519,  90  C.  C.  A.  329.  See 
also  Louisville,  etc.,  R,  Co.  v.  U.  S.,  (C. 
C.  A.  6th  Cir.  1911)  18ff  Fed.  280,  108 
C.  C.  A.  326. 

2.  Anstcer 

A  denial  that  the  Safety  Appliance  Acts 
mentioned  in  the  complaint  were  violated 
by  the  railroad  company  is  but  a  con- 
clusion of  the  pleader,  to  be  disregarded 
if  the  antecedent  specific  averments  of  the 
answer  were  not  denials  of  the  material 
averments  of  the  plaintiff's  complaint. 
Great  Northern  R.  Co.  v,  U.  S.,  (C.  C. 
A.  9th  Cir.  1917)  244  Fed.  406,  157  C.  C. 
A.  32;  U.  S.  r.  Great  Northern  R.  Co., 
(C.  C.  A.  9th  Cir,  1916)  229  Fed.  927,  144 
C.  C.  A.  209. 

Vn.  EVIDBNGB 

1.  Competency 

Evidence  of  the  condition  of  alleged  de- 
fective cars  when  last  inspected,  thirty- 
seven  miles  distant,  before  they  arrived 
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at  the  station  where  the  defects  were  dis- 
covered, and  the  material  slips  of  the 
workmen  who  repaired-  them,  were  held 
to  be  competent  evidence  upon  the  issues 
in  an  action  to  recover  penalties  under 
this  Act.  U.  S.  V.  Rio  Grande  Western  R. 
Co.,  (C.  C.  A.  8th  Oir.  1909)  174  Fed. 
399,  98  C.  C.  A.  2«3. 

Records  of  station  agent. — In  an  action 
by  the  United  States  against  a  railroad 
company  to  recover  penalties  for  violation 
of .  the  Safety  Appuance  Acts,  a  record 
kept  by  a  station  agent  of  the  defendant 
in  his  office  in  the  regular  course  of  his 
duty  showing  the  contents  of  a  car  loaded 
at  his  station,  and  its  origin  and  destina- 
tion, was  held  to  be  admissible  on  behalf 
of  the  government  to  prove  that  the  car 
was  being  used  in  interstate  commerce, 
as  an  admission  of  fact  by  defendant. 
Louisville,  etc.,  R.  Co.  v,  U.  S.,  (C.  C. 
A.  ftth  Cir.  1911)  186  Fed.  280,  108 
C.  C.  A.  326. 

Expert  testimony. —  In  Spokane,  etc., 
R.  Co.  t?.  U.  S.,  (1916)  241  U.  S.  344, 
36  S.  Ct.  668,  60  U.  S.  (L.  ed.)  1037, 
affirming  (C.  C.  A.  9th  Cir.  1914)  210 
Fed.  243,  127  C.  C.  A.  61,  L.  R.  A.  1917A 
558,  "  it  was  claimed  that  the  require- 
ments of  the  Safety  Appliance  Act  with 
respect  to  handholds  and  grabirons  were 
in  substance  complied  with  by  a  different 
and  what  was  asserted  to  be  an  equiva- 
lent appliance,  that  is,  openings  in  the 
top  of  the  buffer  or  sill  extending  across 
the  ends  of  the  cars  just  above  the 
couplers.  To  support  this  claim  the  com- 
pany offered  testimony  of  experienced 
railroad  men  to  the  effect  *  that  the  hand- 
holda  or  grabirons  in  the  buffers  or  sills 
of  such  cars  were  sufficient  to  protect 
men  who  might  be  required  to  go  between 
the  cars  in  coupling  or  otherwise  hand- 
ling them,  that  they  were  sufficient  to 
accomplish  purposes  intended  to  be  ac- 
complished by  the  provisions  of  the 
Safety  Appliance  Act  requiring  hand- 
holds and  grabirons  to  be  placed  upon 
the  ends  of  cars  used  in  interstate  com- 
merce, and  that  they  were  better  than 
those  commonly  used  upon  cars  engaged 
in  interstate  commerce.*  The  United 
States  objected  to  the  introduction  of 
the^estimony  and  it  was  excluded  on  the 
ground  'that  it  was  not  a  question  for 
expert  testimony,  but  was  a  matter  of 
conunon  knowledge.'  During  the  trial 
(at  whose  request  it  does  not  appear) 
the  jury  were  taken  to  inspect  the  open- 
ings in  some  of  the  cars."  It  was  held 
on  appeal  that  the  action  of  the  trial 
judge  was  proper. 


2.  Burden  of  Proof 

The  burden  of  proof  is  cast  upon  the 
government.  Every  material  fact  must 
be  proved  by  a  fair  balance  of  evidence 
to    entitle    the   plaintiff    to    recover    the 


penaltv  prescribed  by  law.  U.  S.  v.  Phila- 
delphia, etc.,  R.  Co.,  (E.  D.  Pa.  1908) 
160  Fed.  696;  U.  S.  v.  Montpelier,  etc., 
R.  Co.,   (D.  C.  Vt.  1910)    175  Fed.  874. 

Where,  in  an  action  against  an  inter- 
state railroad  for  violating  this  Act,  the 
government  proves  tliat  a  car  laden  for 
interstate  traffic  and  with  defective  coup- 
lings has  been  hauled  on  defendant's 
tracks,  the  burden  is  then  shifted  to  de- 
fendant to  prove  exculpatcjry  facts.  U.  S. 
17.  Illinois  Cent.  R.  Co.,  (C.  C.  A.  6th 
Cir.  1909)  170  Fed.  542,  95  C.  C.  A. 
628. 

The  burden  of  proof  is  upon  a  carrier 
to  bring  itself  within  the  exception  in 
favor  of  four-wheeled  cars  which  is  made 
by  the  proviso  in  this  section.  Schlenmier 
r.  Buffalo,  etc.,  R.  Co.,  (1907)  205  U.  S. 
1,  27  S.  Ct.  407,  51  U.  S.  (L.  ed.)  681; 
U.  S.  V.  Atlantic  Coast  Line  R.  Co.,  (E. 
D.  N.  C.  1907)  153  Fed.  918,  affirmed 
(C.  C.  A.  4th  Cir.  1909)  168  Fed,  175, 
94  C.  C.  A.  35. 

3.  Meaaure  of  Proof 

In  an  action  by  the  government  against 
an  interstate  railroad  to  recover  penalties 
for  violation  of  the  Safety  Appliance  Acts, 
the  government  is  only  required  to  prove 
its  case  by  a  preponderance  of  the  evi- 
dence and  not  beyond  reasonable  doubt. 
U.  S.  f.  Central  of  Georgia  R.  Co.,  (N.  D. 
Ala.  1907)  157  Fed.  893;  U.  S.  v.  Phila- 
delphia, etc.,  R.  Co.,  (K.  D.  Pa.  1908)  160 
Fed.  696;  U.  S.  v.  Louisville,  etc.,  R.  Co., 
(S.  D.  Ala.  1908)  162  Fed.  185,  affirmed 
(C.  C.  A.  5th  Cir.  1909)  174  Fed.  1021, 
98  C.  C.  A.  664;  U.  S.  i?.  Chicago  Great 
Western  R.  Co.,  (N.  D.  la.  1908)  162 
Fed.  775;  U.  S.  v,  Nevada  County  Nar- 
row Gauge  R.  Co.,  (N.  D.  CaL  1908)  167 
Fed.  695;  U.  S.  f.  Baltimore,  etc.,  R.  Co, 
(W.  D.  Pa.  1909)  170  Fed.  456;  U.  S.  v. 
Illinois  Cent,  R.  Co.,  (O.  C  A.  6th  Cir. 
1909)  170  Fed.  542,  95  C.  C.  A.  628; 
U.  S.  V,  Southern  R.  Co.,  (W.  D.  N.  C. 
1909)  170  Fed.  1014;  U.  S.  V,  Chicago, 
etc.,  R.  Co.,  (W.  I).  Mo.  1908)  173  Fed. 
684;  U.  S.  V.  Montpelier,  etc.,  R.  Co., 
(D.  C.  Vt.  1910)  175  Fed.  874;  St.  Louis 
Southwestern  R.  Co.  v.  U.  S.,  (C.  C.  A. 
5th  Cir.  1911)  183  Fed.  770,  106  C.  C.  A. 
136.  Contra,  U.  S.  v,  Illinois  Cent.  R. 
Co.,  (W.  D.  Ky.  1907)   156  Fed.  182. 

4.  Weight    and    Sufficiency 

Positive  testimony  is  to  be  preferred  to 
negative  testimony,  other  things  being 
equal;  but  where  it  was  the  duty  of  an 
inspector  on  the  part  of  the  railroad  com- 

Sany  to  inspect  cars,  and  he  said  that  he 
id  inspect  the  cars  that  came  in  and  did 
not  see  certain  defective  appliances,  that 
is  not  such  negative  testimony  that  it 
should  not  receive  the  same  consideration, 
other  things  being  equal  between  tike  wit- 
nesses,  as  positive  testimony.     U.   S.   t*. 
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Baltimore,  etc.,  R.  Co.,  (W.  D.  Pa.  1909) 
170  Fed.  456.  See  also  Norfolk,  etc.,  R. 
Co,  V.  U.  S.,  (C.  C.  A.  4th  Cir.  1910)  177 
Fed.  623,  101  C.  C.  A.  249. 


VIII.  Verdict 

Directed  verdict.— An  action  by  the 
government  against  a  railroad  company 
to  recover  penalties  for  violations  of  the 
Safety  Appliance  Act  is  a  oivil  action, 
so  that,  the  government  having  prrjduced 
evidence  to  sustain  each  of  the  counts 
in  its  declaration,  and  the  defendant  hav- 
ing intro<Iuced  no  testimony,  the  govern- 
ment is  entitled  to  a  directed  verdict, 
r.  S.  r.  Atlantic  Coast  Line  R.  Co.,  (S.  D. 
Ga.  1910)  182  Fed.  284.  Compare  Atchi- 
son, etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  7th 
Cir.  1909)  172  Fed.  194,  96  C.  C.  A.  Wff, 
27  L  R.  A.    (N.  S.)    756. 

In  a  joint  action  against  two  or  more 
railroad  companies  to  recover  the  penalty 
for  violation  of  this  Act,  there  may  be  a 
recovery  against  all  or  any  of  the  defend- 
ants  as   the   proofs   warrant.      U.    S.    v. 


Chicago,  etc.,  R.  Co.,    (S.  D.  111.  1906) 
143  Fed.  353. 

IX,   RiCVIKW 

An  action  by  the  United  States  against 
a  railroad  company  to  recover  the  pen- 
alty for  violation  of  the  Safety  Appliance 
Act  is  a  civil  action,  and  the  juogment 
therein  is  reviewable  at  the  instance  of 
the  United  States  on  writ  of  error.  U.  S. 
V,  Louisville,  etc.,  R.  Co.,  (C  C.  A.  6th 
Cir.  1909)  167  Fed.  306,  93  C  C  A  58; 
U.  S.  r.  Illinois  Cent.  R.  Co.,  (C.  C.  A. 
6th  Cir.  1909)  170  Fed.  542,  95  C.  C.  A. 
628. 

X.  Former  Jeopardy 

The  constitutional  prohibition  against 
subjecting  a  person  to  be  twice  put  in 
jeopardy  for  the  same  offense  does  not 
apply  to  actions  by  the  United  States 
against  an  interstate  railroad  to  recover 
penalties  for  violation  of  this  Act,  so  as 
to  prevent  a  review  by  the  government  of 
an  adverse  decision  on  a  writ  of  error. 
U.  S.  V.  Illinois  Cent.  R.  Co.,  (C.  C.  A. 
0th  Cir.  190© )  170  Fed.  542,  96  C.  C.  A 
628. 


Sec.  7.  [Time  for  compliance  may  be  extended.]  That  the  Interstate 
Commerce  Commission  may  from  time  to  time  upon  full  hearing  and  for 
good  cause  extend  the  period  within  which  any  common  carrier  shall  comply 
with  the  provisions  of  this  act.     [27  Stat.  L.  532,] 

Sec.  8.  [Employees  injured  by  noncomplying  cars,  etc.,  do  not  assume 
the  risk.]  That  any  employee  of  any  such  common  carrier  who  may  be 
injured  by  any  locomotive,  car,  or  train  in  use  contrary  to  the  provision 
of  this  act  shall  not  be  deemed  thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  employment  of  such  carrier  after 
the  unlawful  use  of  such  locomotive,  car,  or  train  had  been  brought  to  his 
knowledge.     [27  Stat  L.  532.] 

But  this  section  does  not  abrogate  the 
common-law  rule  that  an  employee  using 
cars  not  equipped  with  the  appliances 
mentioned  in  the  Act  must  exercise  ordi- 
nary care.     See  aupra^  p.  1171. 

Assumption  of  risk  is  in  express  terms 
abolished  by  this  section.  Montgomery  v. 
Carolina,  etc.,  R.  Co.,  (1913)  163  N.  C. 
697,  80  S.  E.  83.  It  follows  that  it  is 
not  a  defense  when  the  action  is  based 
upon  the  Safety  Appliance  Act.  La.  Mere 
t'.  Railway  Transfer  Co.,  (1914)  125 
Minn.  169,  146  N.  W.  1068,  Ann.  Gas. 
1915C  667.  And  it  is  unnecessary  to  in- 
struct on  the  subject  of  assumed  risk. 
Atlantic  Coast  Line  R.  Co.  it.  Whitney, 
(1913)  66  Fla.  72,  61  So.  179.  So  a 
plea  of  assumption  of  risk  in  an  action 
against  a  carrier  for  injuries  to  an  em- 
ployee resulting  from  a  failure  to  com- 
ply with  this  Act  is  frivolous.  Mobile, 
etc.,  R.  Co.  r.  Bromberg,  (1904)  141  Ala. 
258,  37  So.  396. 

Where  a  car  is  in  bad  order,  not  so 
marked,   used   on    a   track   for   handlinf 


Constitutionality. —  It  is  competent  for 
Congress  to  say  that  a  common  carrier 
which  has  not  fulfilled  the  provisions  of 
this  Act  may  not  avail  itself  of  the  doc- 
trine of  assumed  risk.  Kansas  City,  etc., 
R.  Co.  r.  Flippo,  (1903)  138  Ala.  487,  35 
So.  457. 

Effect  of  section. —  "An  employee  in- 
jured by  any  car  in  use  contrary  to  the 
provisions  of  the  [Safety  Appliance]  act 
is  not  to  be  deemed  to  have  assumed  the 
risk,  although  continuing  in  the  employ- 
ment of  the  carrier  after  the  unlawful  use 
of  the  car  has  been  brought  to  his  knowl- 
edge." Texas,  etc.,  R.  Co.  t\  Rigsby, 
(1916)  241  U.  S.  33,  36  S.  Ct.  482,  60 
U.  S.  (L.  ed.)  874,  affirming  (C.  C,  A. 
5th  Cir.  1915)  222  Fed.  221,  138  C.  C.  A. 
61;  Cleveland,  etc.,  R.  Co.  r.  Baker,  (C. 
C.  A.  7th  Cir.  1899)  91  Fed.  224,  63 
U.  S.  App.  553,  33  C.  C.  A.  468;  Daly  r. 
Illinois  Cent.  R.  Co.,  (1912)  170  111. 
App.  185;  Southern  Pac.  Co.  v.  Allen, 
(1907)  48  Tex.  Civ.  App.  66,  106  S.  W. 
441. 
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active  freight  trains  and  cars,  and  where 
there  is  no  evidence  that  an  employ.ee 
injured  was  engaged  in  moving  the  car 
as  one  in  bad  order  with  a  view  to  its 
isolation  or  repair,  working  under  such 
circumstances  with  a  car  in  use  in  a  con- 
dition contrary  to  the  Act  of  Congress 


does  not  amount  to  an  assumption  of  the 
risk  arising  therefrom.  Chicago,  etc.,  R. 
Co.  f.  Voelker,  (C.  C.  A.  8th  Cir.  1904) 
129  Fed.  522,  65  C  C.  A.  226,  70  C.  C  A. 
264,  reversing  (N.  D.  la.  1902)  116  Fed. 
867. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  promote  the  safety  of 
employees  and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes  and  their  locomotives  with 
driving-wheel  brakes,  and  for  other  purposes/'  approved  March 
second,  eighteen  hundred  and  ninety-three,  and  amended  April  flrsty 
eighteen  hundred  and  ninety-six. 

[Act  of  March  2,  1903,  ch.  976,  32  Stat  L.  943.] 

[Sec.  1.]  [Automatic  couplers  and  brakes  —  requirements  for,  ex- 
tended.] That  the  provisions  and  requirements  of  the  Act  entitled  **An 
Act  to  promote  the  safety  of  employees  and  travelers  upon  railroads  by 
compelling  common  carriers  engaged  in  interstate  commerce  to  equip  their 
cars  with  automatic  couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes,"  approved  March 
second,  eighteen  hundred  and  ninety-three,  and  amended  April  first,  eigh- 
teen hundred  and  ninety-six,  shall  be  held  to  apply  to  common  carriers 
by  railroads  in  the  Territories  and  the  District  of  Columbia  and  shall  apply 
in  all  cases,  whether  or  not  the  couplers  brought  together  are  of  the  same 
kind,  make,  or  type;  and  the  provisions  and  requirements  hereof  and  of 
said  Acts  relating  to  train  brakes,  automatic  couplers,  grab  irons,  and  the 
height  of  drawbars  shall  be  held  to  apply  to  all  trains,  locomotives,  tenders, 
cars,  and  similar  vehicles  used  on  any  railroad  engaged  in  interstate  com- 
merce, and  in  the  Territories  and  the  District  of  Columbia,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  vehicles  used  in  connection  there- 
with excepting  those  trains,  cars,  and  locomotives  exempted  by  the  provi- 
sions of  section  six  of  said  Act  of  March  second,  eighteen  hundred  and 
ninety-three,  as  amended  by  the  Act  of  April  first,  eighteen  hundred  and 
ninety-six,  or  which  are  used  upon  street  railways.     [32  Stat,  L,  943.] 

This  section  and  the  following  sections  2  and  3  constitute  the  "Safety  Appliance 
Act  of  1903,"  or  the  "Automatic  Coupler  Act  of  1903." 

The  Act  of  March  2,  1893,  ch.  196,  which  was  extended  by  this  Act,  is  given  supra, 
p.  1155  et  seq.y  and  section  6  of  said  Act,  as  amended  by  the  Act  of  April  I,  1896, 
ch.  87,  is  given  st^a,  p.  1178. 


I.  Purpose  and  effect  of  amendment, 

1183 
II.  Territory  affected,  1184 
III.  "  Engaged  in  interstate  commerce," 

1184 
IV.  "Trains,"   1186 
V.  "Locomotives,"  1185 
VI.  Intrastate  cars,  1186 
Vll.  "Similar   vehicles,"    1186 
VIII.  What  constitutes  "used,"  1186 


IX.  "  In  connection  therewith,"  1 1 87 
X.  "Used  upon  street  railways,"  1187 

I.  Purpose  and  Effect  op  Amendment 

Purposes. —  Two  of  the  purposes  for 
which  the  Safety  Appliance  Act  of  March 
2,  1893,  ch.  196  supra,  p.  1155,  was 
amended  by  this  Act  of  1903,  were  (1) 
to  include  certain  vehicles  omitted  by  the 
former  statute,  and    (2)    to  include  cars 
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•*  used "  by  an  interstate  carrier  on  any 
part  of  its  line.  The  original  statute  was 
oroadened,  and  not  restricted,  by  substi- 
tution of  the  word  "  use  "  for  the  words 
"haul  and  use."  U.  S.  t?.  Chicago,  etc., 
R.  Co.,   (S.  D.  la.  1906)    149  Fed.  486. 

"The  amendment  of  1903  [this  Act] 
had  three  objects:  first,  to  extend  the 
Safety  Appliance  Act  to  traffic  in  the 
District  of  Columbia  and  the  territories; 
second,  to  remove  the  doubt  as  to  the 
meaning  of  the  term  cars,  as  used  in  the 
act  created  by  the  decision  of  this  court 
in  the  Johnson  Case,  [C.  C.  A.  8th  Cir. 
1902]  117  Fed.  462,  54  C.  C.  A.  508;  third, 
to  enlarge  the  scope  of  the  Safety  Appli- 
ance Act  so  as  to  include  not  only  the 
cars,  locomotives,  tenders,  and  similar  ve- 
hicles, etc.,  therein  referred  to,  but  also 
to  embrace  all  other  locomotives,  tenders, 
cars,  and  similar  vehicles  used  in  connec- 
tion therewith."  Chicago,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  8th  Cir,  1909)  168  Fed. 
236,  93  C.  C.  A.  460,  21  L.  R.  A.  (N.  S.) 
690. 

Grabirons  or  handholds. —  Under  this 
amending  Act  it  is  unlawful  for  a  railroad 
company  to  use  any  car  in  interertate  com- 
merce, or  car  or  similar  vehicle  used  in 
connection  therewith,  that  is  not  provided 
with  secure  grabirons  or  handholds  at  the 
ends  and  sid<»s  of  sfuch  car  for  safety  of 
men  in  coupling  and  uncoupling.  U.  S. 
V.  Illinois  Cent.  R.  Co.,  (E.  D.  111.  1908) 
16ff  Fed.  997. 

II.  TEBBTTOSiY  AFFECTED 

The  amending  Act  applies  to  Porto 
Rico.  American  R.  Co.  t%  Didricksen, 
(1913)  227  U.  S.  146,  33  S.  a.  224,  57 
U.  S.  (L.  ed.)  466,  wherein  the  court  said: 
"Though  for  all  purposes  the  Island  of 
Porto  Rico  has  not  been  fully  incorporated 
into  the  United  States,  it  obviously  is  not 
foreign  territory,  nor  its  citizens  aliens. 
Gonzales  v,  Williams,  (1904)  1^  U.  S.  1, 
15,  [24  S.  Ct.  177,  48  U.  S.  (L.  ed.)  317, 
322].  Its  organization  is  in  most  es- 
sentials that  of  those  political  entities 
known  as  territories.  It  has  a  territorial 
legislature  and  a  territorial  system  of 
courts.  By  the  fourteenth  section  of  the 
Foraker  Act  of  April  12,  1900,  31  Stat.  77, 
80,  ch.  191  [see  vol.  7,  p.  1267]  '  the  stat- 
ute laws  of  the  United  States  not  locally 
inapplicable  .  .  .  have  the  same  force 
and  effect  in  Porto  Rico  as  in  the  United 
States,  except  the  revenue  law.' " 

Whether  the  Safety  Appliance  Act  ap- 
plied to  Porto  Rico  was  raised  but  not 
decided  in  American  R.  Co.  v.  Birch, 
(1912)  224  U.  S.  547,  32  S.  Ct.  603,  56 
U.  S.  (L.  ed.)  879,  decided  before  the 
passage  of  the  amendatory  Act  of  1903. 

III.  "Engaged  in  Interstate  Commerce" 

In  general.—  The  Safety  Appliance  Acts 
of  Congress  embrace  all  locomotives,  cars, 


and  similar  vehicles  used'  on  any  railroad 
which  is  a  highway  of  interstate  com- 
merce. Lemee  v,  Texas,  etc.,  R.  Co., 
(1917)   141  La.  769,  75  So.  676. 

Test  of  interstate  commerce. —  The  im- 
portation into  one  state  from  another  is 
the  test  of  interstate  commerce.  £>very 
part  of  every  transportation  of  articles  of 
commerce  in  a  contmuous  passage  from  a 
commencement  in  one  state  to  a  prescribed 
destination  in  another  is  a  transaction  of 
interstate  commerce.  Every  carrier  who 
transports  such  goods  through  any  part 
of  such  continuous  passage  is  engaged  in 
interstate  commerce,  whether  the  goods 
are  carried  upon  tli  rough  bills  of  lading 
or  are  rebilled  by  the  several  carriers.  U. 
S.  V.  Colorado,  etc.,  R,  Co.,  (C.  C.  A.  8th 
Cir.  1907)  157  Fed.  321,  85  C.  C.  A.  27,  13 
Ann.  Cas.  893,  15  L.  R.  A.  (N.  S.)   167. 

Independent  intrastate  railroad  com- 
pany .--A  common  carrier  which  operates 
a  railroad  entirely  w^ithin  a  single  state, 
and  transports  thereon  articles  of  com- 
merce shipped  in  continuous  passages  from 
places  without  the  state  to  stations  on  its 
road,  or  from  stations  on  its  road  .to 
points  without  the  state,  is  subject  to  the 
provision  of  the  Safety  Appliance  Act,  al- 
though it  carries  the  property  free  from  a 
common  control,  management  or  arrange- 
ment with  another  carrier  for  continuous 
carriage  or  shipments  of  the  articles.  U. 
S.  V.  Colorado,  etc.,  R.  Co.,  (C.  C.  A.  8th 
Cir.  1907)  157  Fed.  321,  85  C.  C.  A.  27, 
13  Ann.  Cas.  893,  16  L.  R.  A.  (N.  S.)  167; 
U.  S.  I?.  Colorado,  etc.,  R.  Co.,  (C.  C.  A. 
8th  Cir.  1907)  167  Fed.  432,  85  C.  C.  A. 
48;  Pacific  Coast  R.  Co.  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1909)  173  Fed.  448,"  98  C.  C. 
A.  31. 

Termination  of  journey. —  Where  a 
freight  car  loaded  with  lumber  brought 
from  another  state  was  delivered  to  de- 
fendant railroad  company  on  an  exchange 
track  a  few  blocks  from  its  final  destina- 
tion and  after  being  moved  from  such 
track  by  defendant  without  inspection  was 
found  to  have  a  broken  coupler  so  that  it 
could  not  be  coupled  without  going  be- 
tween the  cars,  it  was  being  used  by  de- 
fendant in  interstate  commerce  in  vio- 
lation of  this  Act.  Chicago,  etc.,  R,  Co. 
r.  U.  S.,  (C.  C.  A.  8th  Cir.  1908)  166  Fed. 
423,  91  C.  C.  A.  373,  20  L.  R,  A.  (N.  S.) 
473. 

A  declaration  against  a  railroad  com- 
pany for  violating  the  Act  here  amended, 
alleging  that  on  a  specified  date  defendant 
hauled  a  certain  car  with  a  defective  coup- 
ler, so  that  it  could  not  be  coupled  by  im- 
pact, "  in  and  around  Atlanta,  in  the  state 
of  Georgia,"  was  not  demurrable  as  show- 
ing that  the  interstate  shipment  had  al- 
ready reached  its  destination,  under  the 
rule  that  whenever  a  car  is  loaded  in  one 
state  with  a  commodity  which  is  destined 
for  another  state,  and  begins  to  move,  in- 
terstate commerce  is  begun,  and  does  not 
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cease  until  the  car  has  arrived  at  ita  point 
of  final  destination.  U.  S.  v.  Western,  etc., 
R.  Co.,  (N.  D.  Ga.  1910)   184  Fed.  336. 

Transportation  of  articles  for  independ- 
ent express  company. —  The  transporta- 
tion by  a  common  carrier  by  railroad  of 
articles  of  interstate  ctommerce  for  an  in- 
dependent express  company  is  "engaging 
in  interstate  commerce  by  railroad " 
within  the  meaning  of  the  Safety  Appli- 
ance Acts.  U.  S.  r.  Colorado,  etc.,  R.  Co., 
(C.  C.  A.  8th  Cir.  1907)  157  Fed.  342,  86 
C.  C.  A.  48. 

Construction  train. — A  carrier  operat- 
ing its  own  construction  train,  which 
hauls  its  o\ni  rails  and  products  from  a 
point  in  one  state  to  a  point  in  another 
?T*'o'  *®  engaged  in  interstate  commerce. 
U.  S.  t?.  Chicago,  etc.,  R.  Co.,  (S.  D.  la. 
1906 )    149  Fed.  486. 

Appliaation  to  employee  not  engaged  in 
intersUte  commerce.— The  Safety  Appli- 
ance Acts  are  applicable  to  all  employees 
who  are  injured  through  a  violation  of  its 
provisions,  irrespective  of  the  character  of 
the  commerce  in  which  they  are  engaged, 
and  the  Acts  are  not  unconstitutional  as 
so   construed,   for   "the   right  of  private 
action  by  an  employee  injured  while  en- 
gaged  in  duties  unconnected  with  inter- 
stote  commerce,  but  injured  through  a  de- 
fect in  a  safety  appliance  required  by  the 
Act  of  Congress  to  be  made  secure,  has  so 
intimate  a  relation  to  the  operation  of  the 
Act  as  a  regulation  of  commerce  between 
tile  states  that  it  is  within  the  consti- 
tutional grant  of  authority  over  that  sub- 
ject."    Texas,    etc.,    R.    Co.    v.    Rigsby. 
(1916)    241   U.  S.  33,  36  6.  Ct.  482,  60 
U.  S.  (L.  ed.)  874,  affirming  (C.  C.  A.  5th 
Cir.  1915)  222  Fed.  221,  138  C.  C.  A.  51, 
and  following  Southern  R.  Co.  v.  U.  S.. 
(1911)  222  U.  S.  20.  32  S.  Ct.  2,  56  U.  S. 
(L.    ed.)    72.     The    court    said:    "It    ia 
argued   that  the   authority   of  that   case 
goes  no  further  than  to  sustain  the  penal 
provisions  of  the  Act,  and  does  not  uphold 
a  right  of  action  by  an  employee  injured 
through'  a  violation  of  its  provisions,  un- 
less  he  was   engaged   in  interstate  com- 
merce.    That  the  scope  of  the  legislation 
is  broad  enough  to  include  all  employees 
thus  injured,  irrespective  of  the  character 
of  the  commerce  in  which  they  are  en- 
gaged, is  plain." 

rv.  "Trains" 

In  Pennsylvania  Co.  v.  U.  S.,  (C.  C.  A. 
Cir.  1917)  241  Fed.  824,  154  C.  C.  A.  526, 
affirming  (X.  D.  Ohio  1915)  237  Fed.  471, 
it  was  held  that  the  train  braJce  provision 
of  the  Safety  Appliance  Acts  applied  to 
"  all  trains  "  and  to  all  cars  "  used  on  the 
railroad  engaged  in  interstate  commerce  " 
and  included  a  "  hospital  "  train  of  thirty- 
four  empty  bad-order  cars,  not  equipped 
with  automatic  couplers  operating  auto- 
matically, and  all  but  one  fastened  to  the 


other  cars  by  means  of  chains,  together 
with  an  engine  tender  and  caboose. 
See  also  supra,  p.  1158. 

V.  **  LocOMonvBS »» 

Drawbars.— By  this  Act  of  1903  the 
standard  height  of  drawbars  was  made  ap- 
plicable to  locomotive  engines  as  well  as 
to  freight  cars.  Southern  R.  Co.  v.  Crock- 
ett, (1914)  234  U.  S.  725,  34  S.  Ct.  897, 
58  U.  S.  (L.  ed.)  1564. 

Couplers. —  This  Act  requires  locomo- 
tives to  be  equipped  with  automatic  coup- 
lers. San  Antonio,  etc.,  R.  Co.  i?.  Wagner, 
(1916)  241  U.  S.  476,  36:  S.  Ot.  626,  60  U. 
S.  (L.  ed.)  1110,  affirming  (Tex.  Civ.  App. 
1914)  166  S.  W.  24,  and  /o«ou?w(^  Johnson 
V.  Southern  Pac.  Co.,  (1904)  196  U.  S.  1, 
25  S.  a.  158,  49  U.  S.   (L.  ed.)   363. 

But  this  amendment  does  not  make  it 
necessary  for  a  locomotive  and  tender  to 
have  an  automatic  coupler  between  them. 
Pennell  p.  Philadelphia,  etc.,  R.  Co., 
(1914)  231  U.  S.  65,  34  S.  Ct.  220,  58  U. 
S.  (L.  ed.)  430  {affirming  (C.  C.  A.  3d 
Cir.  1913)  203  Fed.  681,  122  C.  C.  A.  77), 
wherein  the  court  said:  "But  this  Act 
does  not  destroy  the  integrity  of  the  loco- 
motive and  tender.  It  is  entirely  satis- 
fied by  requiring  the  automatic  coupler  be- 
tween the  tender  and  the  cars  constituting 
the  train,  that  is,  to  the  rear  end  of  the 
tender." 

Electrically  propelled  trains. —  In  Spo- 
kane, etc.,  R  Co.  V.  Campbell,   (0.  C.  A. 
9th  Cir.  1914)  217  Fed.  518,  133  C.  C.  A. 
370,  the  court   said:     "There  can  be  no 
doubt    that    when    the   primary   act   was 
passed,  electrically  propelled  trains  were 
not  within  the  legislative  mind,  and  where 
'locomotive  engine*  occurs  reference  was 
had    to    a    steam-propelled    engine.     And 
likewise  when  *  engineer '  is  spoken  of,  it 
had  relation  to  a  person  in  charge  of  a 
steam -propelled  locomotive.    But  this  does 
not  signify  that  other  locomotive  or  motor 
engines,   and  that  persons   driving  other 
motor    cars,    may   not    come   within    the 
scope  and  intendment  of  the  act.    The  pur- 
pose of   the   legislature   was   to  provide, 
among  other  things,  for  a  more  efficient 
and  effective  way  of  handling  trains  in 
interstate  commerce,  so  that  the  speed  and 
movement  of  the  train  might  be  re^ilated 
and  controlled,  and  when  desired  and  in 
cases  of  emergency,  readily  brought  to  a 
stop,  all  from  the  engine  and  by  the  one 
person  in  charge  of  it,  thereby  "to  lessen 
the  danger  to  employees  and   the  public 
incident  to  the  operation  of  railroads.  The 
electric  railroad  has  since  come  into  very 
general  use,  with  its  driving  engines  called 
motors,  and  its  employees  in  charge  of  the 
engines  are  called  motormen  or  enginemen. 
These  railroads,  notwithstanding,  are  com- 
mon carriers  of  property  and  persons,  the 
same  as   steam   railroads,   and   have  em- 
ployees and  come  into  relation  with  the 


1186 


8  FED.  STAT.  ANN.  (2d  Ed.) 


public  in  the  same  way,  the  only  essential 
difference  being  that  electricity  has  taken 
the  place  of  steam  as  a  propelling  agency 
or  force,  with  differently  contrived  en- 
gines, suited  to  the  harnessing  of  the  pro- 
pelling agency  to  the  use  desired,  so  that 
the  broad  purpose  of  the  legislature  ap- 
plies as  completely  to  the  one  kind  of  rail- 
road as  to  the  other.  In  a  narrower  sense, 
a  locomotive  engine  is  spoken  of  as  an  en- 
gine propelled  by  steam;  but  when  the 
statute,  as  the  amendment  does,  extends 
the  provisions  of  the  act  to  apply  to  all 
trains,  locomotives,  tenders,  cars,  and  simi- 
lar vehicles  used  on  any  railroad  engaged 
in  interstate  commerce,  and  to  all  other 
locomotives,  tenders,  cars,  and  similar  ve- 
hicles, it  broadens  the  significance  so  as, 
without  question,  to  include  motors  elec- 
trically propelled,  used  upon  railroads  en- 
gaged in  interstate  commerce.  So,  also, 
the  original  act,  with  its  amendment, 
includes  the  operators  of  such  engines, 
whether  called  engineers  or  motormen. 
We  think  the  statute  is  broad  enough  to 
require  that  electrically  propelled  engines 
and  trains  engaged  in  interstate  commerce, 
as  well  as  steam-propelled  engines  and 
trains,  shall  be  equipped  with  air  brakes 
for  their  efficient  operation  and  control." 


VI.  Intrastate  Cabs 

This  amendment  enlarged  the  scope  of 
the  original  Act  so  as  to  embrace  all  loco- 
motives, cars,  and  similar  vehicles  used 
on  any  railway  that  is  a  highway  of  in- 
terstate commerce,  whether  the  particu- 
lar vehicles  are  at  the  time  employed  in 
interstate  commerce  or  not.  San  Antonio, 
etc.,  R.  Co.  V.  Wagner,  (1916)  241  U.  S. 
476,  36  S.  Ct.  626,  60  U.  S.  (L.  ed.)  1110, 
affi/rming  (Tex.  Civ.  App.  1914)  166  S.  W. 
24;  Southern  R,  Co.  t?.  Indiana  R.  Com- 
mission, (1915)  236  U.  S.  439,  35  S.  Ct. 
304,  59  U.  S.  (L.  ed.)  661,  affirming 
(1913)  179  Ind.  23,  100  N.  E.  337;  South- 
em  R.  Co.  f>.  U.  S.,  (1911)  222  U.  S.  20, 
32  S.  Ct.  2,  56  U,  S.  (L.  ed.)  72,  affirming 
(N.  D.  Ala.  1908)  164  Fed.  347;  U.  S.  r. 
Great  Northern  R.  Co.,  (E.  D.  Wash. 
1909)  166  Fed.  35;  Wabash  R.  Co.  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1909)  168  Fed. 
1,  93  C.  C.  A.  393;  Norfolk,  etc.,  R.  Co.  i". 
U.  S.,  (C.  C.  A.  4th  Cir.  1910)  177  Fed. 
623,  101  C.  C.  A.  249;  Hohenleitner  r. 
Southern  Pac.  Co.,  (C.  C.  Ore.  1910)  177 
Fed.  796;  Louisville,  etc.,  R.  Co.  v.  Lay- 
ton,  (1016)  145  Ga.  886,  90  S.  E.  53.  Con- 
gress had'  the  power,  under  the  commerce 
clause  of  the  Federal  Constitution,  to  re- 
quire, as  it  did  in  the  Safety  Appliance 
Act  of  March  2,  1893,  as  amended  by 
this  Act,  that  all  locomotives,  cars,  and 
similar  vehicles  used  on  anv  railwav  en- 
gaged  in  interstate  commerce,  shall  be 
equipped  with  certain  designated  safety 
appliances,  re^'ardless  of  whether  such 
vehicles    are   used    in   moving    intrastate 


or  interstate  traffic.  Southern  R.  Co.  c. 
U.  S.,  (1911)  222  U.  S.  20,  32  S.  Ct.  2, 
56  U.  S.  (L.  ed.)  72,  affirming  (X.  D. 
Ala.  1908)  164  Fed.  347;  U.  S.  f.  At- 
lantic Coast  Line  R.  Co.,  (E.  D.  N.  C. 
1907)  153  Fed.  918,. ajjirwcrf  (C.  C.  A.  4th 
Cir.  190»)  168  Fed.  175,  94  C.  C.  A.  35; 
Wabash  R.  Co.  v.  U.  S.,  (C.  C.  A.  7th  Cir. 
1909)  168  Fed.  1,  93  C.  C.  A.  393;  South- 
em  R  Co.  V.  Snyder,  (C.  C.  A.  6th  Cir. 
1911)  187  Fed.  492,  109  C.  C.  A  344; 
Lucas  V.  Peoria,  etc.,  R.  Co.,  (1912)  171 
III.  App.  1 ;  Curran  i\  Chicaio  Short  Line 
R.  Co.,  (1916)   198  IlL  App.  154. 

Car  being  hauled  between  two  points  in 
same  state. —  Under  this  amending  Act  a 
carrier  of  interstate  commerce  over  an  in- 
terstate railway  is  liable  for  penalty  a.s 
to  all  cars  and  trains  operated  on  such 
railway,  though  the  defective  oar  is  being 
hauled  from  one  point  to  another  in  the 
same  state,  provided  that  it  is  part  of  a 
train  engaged  in  interstate  traffic.  U.  S. 
V.  International,  etc.,  R.  O).,  (C.  C.  A.  5th 
Cir.  1909)   174  Fed.  638,  98  C.  C.  A  392. 

VII.  "  SiMiLAB  Vehicles  " 

"Similar  vehicles"  includes  trains 
drawn  by  electric  motors,  and  an  inter- 
state electric  road  is  within  the  provisions 
of  this  section  though  its  terminals  run 
over  atreet  railways.  Spokane,  etc..  R.  Co. 
t?.  Campbell,  (1916:)  241  U.  S.  497,  36  S. 
Ot.  683,  60  U.  S.  (L.  ed.)  1125,  affirming 
(C.  C.  A.  9th  Cir.  1914)  217  Fed.  518,  133 
C.  C.  A.  370. 

VIII.  What  Coi^stitutess  "Used** 

In  general. —  The  word  "used,'*  in  this 
Act  "requiring  common  carriers  to  equip 
any  car  used  in  moving  interstate  traffic 
with .  automatic  couplers,  applies  to  all 
cars  and  trains  operated  by  a  railroad 
carrier  of  interstate  commerce  over  an  in- 
terstate highway,  irrespective  of  whether 
they  are  operated  between  points  situated 
in  the  same  state,  or  whether  they*  are 
empty,  or  whether  the  traffic  carried  is 
interstate  traffic.  Wabash  R  Co.  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1900)    16S  Fed.  1,  93 

\j,  \j*  A.  o9ij. 

Defective  car  on  side  track  in  ordinary 
use. — A  car  with  a  defective  coupler,  billed 
for  the  repair  shop,  but  which  was  not 
sent  there,  but  was  left  on  a  track  in  ordi- 
nary use  in  a  sv/itch  yard,  to  be  repaired 
by  the  switchman  and  then  coupled  to 
other  cars,  was  being  "  used  "  within  the 
meaning  of  the  statute.  Erie  R.  Co.  r.  Rua- 
sell,  (C.  C.  A.  2d  Cir.  1910)  183  Fed.  722, 
106  C.  C.  A.  160. 

Cars  on  side  track  ready  for  repair  ahop. 
—  Where  a  yard  employee  was  injured  in 
coupling  cars  on  a  transfer  track,  from 
one  of  which  the  drawhead  was  gone,  the 
fact  that  such  car  had  been  left  to  be 
takon  to  a  repair  shop,  and  was  not  then 
in  commercial  use,  nor  actually  connected 
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with  any  car  in  such  use,  and  could  have 
been  taken  from  the  track  without  such 
connection,  was  not  conclusive  that  it  was 
not  subject  to  the  Safety  Appliance  Acts, 
if  it  would  naturally  be  so  connected  in 
the  usual  course  of  switching.  Southern 
R.  Co.  t?.  Snyder,  (C.  C.  A  6tll  Cir.  1911) 
187  Fed.  492,  109  C.  C.  A.  344.  Compare 
Siegel  V.  New  York  Cent.,  etc.,  R.  Co.,  (M. 
D.  Pa,  1910)   178  Fed.  873. 

Empty  cars  going  to  repair  shop. —  The 
hauling  by  a  railroad  company  from  one 
state  to  another  of  a  car  not  equipped 
with  the  required  safety  appliances,  upon 
its  own  trucks,  as  a  part  of  a  train  of 
other  cars  moving  in  interstate  com- 
merce, is  a  use  of  the  defective  car  in 
violation  of  the  Safety  Appliance  Act,  as 
amended,  though  it  is  empty  and  is  being 
transported  to  a  repair  shop  in  the  state 
of  its  destination.  Chicago,  etc.,  R.  Co. 
c.  U.  S.,  (C.  C.  A.  8th  Cir.  1908)  IftS 
Fed.  423,  91  C.  C.  A.  373,  20  L.  R.  A. 
(N.  S.)  473;  Chicago,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1909)  168  Fed. 
236,  93  C.  C.  A.  460,  21  L.  R.  A,  (N.  S.) 
690.     . 

Switching  operations. —  It  is  no  defense 
to  a  charge  of  failure  to  have  a  car  prop- 
erly equipped  with  a  coupling  as  required 
by  the  Act  that  it  with  other  cars  in  the 
line  in  the  railroad  yards  was  engaged 
in  switching  operations.  U.  S.  r.  Atlan- 
tic Coast  Line  R.  Co.,  (S.  D.  Fla.  1913) 
214  Fed.  498,  wherein  the  court  said: 
"A  train  of  cars  used  in  interstate  traffic 
falls  within  the  meaning  of  the  act  as 
amended  whether  used  in  regular  transit 
or  switching  operations.*' 

This  Act  applies  not  only  in  cases 
where  the  cars  are,  at  the  very  moment 
of  the  injury,  being  actually  used  in  mov- 
ing interstate  traffic,  but  to  cases  where 
the  injury  occurs  in  the  making  up  of 
the  train  for  the  purpose  of  moving  in- 
terstate traffic.  Mobile,  etc.,  R.  Co.  r. 
Bromberg,  (1904)  141  Ala.  258,  37  So. 
395. 

The  Safety  Appliance  Act  applies 
where  a  switching  crew  is  making  up 
cars  in  a  railroad  yard  for  immediate 
transportation  out  of  the  state;  the 
tracks  of  the  yard  being  used  to  make 
up  and  transfer  interstate  cars,  and  in 
general  for  interstate  transportation; 
the  couplers  on  the  interstate  cars  moved 
at  the  time  in  the  process  of  transfer 
being  defective.  Hurley  v.  Illinois  Cent. 
R.  Co.,  (1916)  133  Minn.  101,  157  N.  W. 
1005. 

IX.  "In  CoiTNBcnoN  Therewith" 

The  provision  of  this  Act  amendatory 
of  the  Act  of  March  2,  1893,  supra,  p. 
1155,  that  the  requirements  of  such  Act 
relating  to  train  brakes,  automatic  coup- 
lers, etc.,  shall  be  held  to  apply  to  all 
trains,  locomotives,  tenders,  cars,  and 
similar  vehicles  used  in .  interstate  com- 


merce, *'  and  all  other  locomotives,  tend- 
ers, cars,  and  similar  vehicles  used  in 
connection  therewith,"  does  not  require 
that  the  connection  between  a  car  not 
equipped  as  therein  required  and  one 
used  in  interstate  commerce  shall  be  im- 
mediate to  bring  it  within  the  statute, 
but  it  is  sufficient  if  they  are  in  the 
same  train.  Louisville,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  6th  Cir.  1911)  186  Fed. 
280,  108  C.  C.  A.  326. 

Where  a  car  not  properly  equipped'  is 
moved  in  a  train  containing  cars  carry- 
ing interstate  commerce,  there  is  a  viola- 
tion of  the  Act,  notwithstanding  the  de- 
fective car  is  not  immediately  connected 
with  that  carrying  the  interstate  ship- 
ment. U.  S.  17.  Western,  etc.,  R.  Co.,  (ST. 
D.  G«.  1910)   184  Fed.  336. 

This  Act  requires  cars  used  in  inter- 
state commerce  or  cars  used  in  "  con- 
nection **  therewith  to  be  eauipped  with 
secure  grabirons  at  the  ends  and  sides 
of  each  car  for  the  greater  safety  of  men 
in  coupling  and  uncoupling.  It  has  been 
held  that  a  car  used  in  intrastate  com- 
merce only,  not  so  equipped,  though 
moved  in  a  train  containing  a  car  bearing 
interstate  traffic,  was  not  used  in  "con- 
nection "  therewith  where  they  were  in 
different  parts  of  the  train  and  not  in 
position  to  be  coupled  or  uncoupled.  U. 
S.  V.  Illinois  Cent.  R.  Co.,  (B.  D.  lU. 
1908)    166  Fed.  997. 

X.  "Used  upon  Siraarr  Railways" 

The  quoted  words  were  not  meant  to 
cover  cars  which  were  regularly  used  in 
interstate  commerce  on  a  standard  gauge 
track,  but  at  the  terminals  were  operated 
over  street  railways.  Spokane,  etc.,  R. 
Co.  t?.  U.  S.,  (1916)  241  U.  S.  344,  36  S. 
Ct.  668,  60  U.  S.  (L.  ed.)  1037,  affirming 
(C.  C.  A.  9th  Cir.  1914)  210  Fed.  243, 
127  C.  C.  A.  61,  L.  R.  A.  1917A  558,  (E. 
D.  Wash.  1912)   206  Fed.  988. 

Trolley  cars  operated  singly  are  not 
subject  to  the  provisions  of  the  Safety 
Appliance  Acts  regarding  automatic  coup- 
lers. International  R.  Go.  v,  U.  S.,  (C. 
C.  A.  2d  Cir.  1916)  238  Fed.  317,  151  C. 
C.  A.  333,  wherein  the  court  said :  "  There 
are  few  surer  tests  in  statutory  construc- 
tion than  to  observe  whether  the  inter- 
pretation contendeti  for  exposes  the  stat- 
ute itself  to  ridicule;  and  to  find  in  this 
act  a  requirement  that  all  of  the  numer- 
ous trolleys  daily  operating  singly  from 
one  village  to  another,  and  crossing  state 
lines  in  ao  doing,  must  carry  useless  auto- 
matic couplers,  is  absurdity  itself,  and 
the  argument  must  go  to  this  extent.  .  .  . 
But  when  such  cars  are  coupled  together, 
and,  so  coupled,  engage  in  interstate  com- 
merce they  are  in  our  opinion  within  the 
purview  of  the  statute.  The  degree  of 
(I'ln^'er  atto^nling  the  coupling  of  such 
cars,  the  difficulty  of  arranging  a  proper 
automatic    system,    and    the    amount   of 
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hauling  done  when  each  car  takes  power 
through  its  own  trolley,  are  not  matters 
for  the  court.  We  hold  no  more  than 
that  singly  operated  cars,  not  used  in 
trains,  nor  hauled,  are  not  to  be  held  to 


the  requirement  of  automatic  couplers,  foi 
the  reason  (mimmarily  atated)  that  there 
would  be  no  use  for  such  a  contrivance  if 
it  existed,  and  that  Congress  can  be  held 
to  have  decreed  no  such  absurdity." 


Sec.  2.  [Mimmiiin  number  of  cars  so  equipped.]  That  whenever,  as 
provided  in  said  Act,  any  train  is  operated  with  power  or  train  brakes,  not 
less  than  fifty  per  centum  of  the  cars  in  such  train  shall  have  their  brake  j 
used  and  operated  by  the  engineer  of  the  locomotive  drawing  such  train : 
and  all  power-braked  cars  in  such  train  which  are  associated  together  mih 
said  fifty  per  centum  shall  have  their  brakes  so  used  and  operated ;  and,  to 
more  fully  carry  into  effect  the  objects  of  said  Act,  the  Interstate-Commerce 
Commission  may,  from  time  to  time,  after  full  hearing,  increase  the  mini- 
mum percentage  of  cars  in  any  train  required  to  be  operated  with  power  or 
train  brakes  which  must  have  their  brakes  used  and  operated  as  aforesaid ; 
and  failure  to  comply  with  any  such  requirement  of  the  said  Interstate- 
Commerce  Commission  shall  be  subject  to  the  like  penalty  as  failure  to  com- 
ply with  any  requirement  of  this  section.    [32  Stat.  L.  943,] 


Cars  affected. — Cars  used  on  any  rail- 
road which  is  a  highway  of  interstate 
commerce  are  affected  by  the  statute  and 
it  is  immaterial  whether  at  the  particular 
time  any  object  is  being  moved  in  inter- 
state commerce.  Stearns  v.  Chicago,  etc, 
R.  Co.,  (1914)  166  la.  566,  148  N.  W. 
128. 

"  The  undisputed  facts  upon  which  the 
second  count  of  the  declaration  is  based 
are  briefly  as  follows:  The  defendant,  on 
the  date  above  named,  moved  a  train  or 
*drag'  of  55  cars  from  the  Fulton  yard  in 
Riclunond,  over  the  main  line  of  its  rail- 
way, to  the  Albemarle  paper  plant,  a  dis- 
tance of  about  two  miles.  In  making 
this  movement  the  automatic  brakes  were 
coupled  up  and  in  use  only  on  the  first 
12  cars  of  the  train,  but  not  coupled  up 
and  used  on  the  other  43  cars.  This 
operation  waa  what  is  known  as  a  'trans- 
fer';  that  is,  the  movement  of  a  consider- 
able number  of  cars  coupled  together  from 
the  Fulton  yard,  where  trains  were  broken 
up,  to  the  Second  Street  yard,  where  they 
were  sorted  out  for  delivery  to  other 
yards  and  sidings  in  the  city.  The  cars 
so  associated  for  this  purpose  are  called 
a  '  drag,'  as  no  caboose  is  attached  and 
the  cars  are  hauled  by  a  transfer  engine. 

"At  the  time  this  movement  took  place 
the  Safety  Appliance  Law,  as  modified  by 
an  authorized  order  of  the  Interstate 
Commerce  Commission,  required  that  any 
train  operated  with  power  or  train 
brakes  should  have  such  brakes  used  and 
operated  on  not  less  than  85  per  cent,  of 
the  cars  composing  such  train,  which 
concededly  was  not  done  in  this  Instance. 
The  defendant,  however,  contended  that 
this  requirement  did  not  apply  to  the 
hauling  of  a  train  or  '  drag  *  of  cars 
in  transfer  service,  and  therefore  the 
facts  shown  did  not  charge  it  with  liabil- 


ity. The  trial  court  overruled  this  con- 
tention, and  the  jury  under  instructions 
found  a  verdict  for  the  government.  The 
correctness  of  this  ruling  has  latelv  and 
since  this  case  was  argued,  been  fully  up- 
held by  two  decisions  of  the  Supreme 
Court.  U.  S.  V,  Erie  R.  Co.,  [1915]  2S7 
U.  S.  402,  35  S.  Ct.  621,  59  U.  S.  (L.  ed.) 
1019,  and  U.  S.  v.  Chicago,  etc.,  R.  Co., 
[1915]  237  U.  S.  410,  35  S.  Ct.  634,  59 
U.  S.  (L.  ed.)  1023,  rendered  in  May, 
1915.  The  case  at  bar  is  clearly  covered 
by  these  decisions,  and  the  question  in- 
volved is  no  longer  open  to  discussion." 
Chesapeake,  etc.,  R.  Co.  v.  U.  S.,  (C.  C. 
A.  4th  Cir.  1915)  226  Fed.  683,  141  C. 
a  A.  439. 

''Single  train." — ^A  freight  train  sched- 
uled to  run  regularly  between  points  in 
different  states  is  a  single  train  through- 
out such  run  and  at  all  times  subject  to 
the  provisions  of  the  Safety  Appliance 
Act,  although  some  of  the  cars  composing 
it  may  have  been  left  and  others  taken  on 
at  different  stations,  and  although  after 
entering  the  second  state  the  engine, 
caboose,  and  train  crew  may  have  been 
changed.  In  such  case,  if  at  any  one  or 
more  points  in  the  run  a  sufficient  number 
of  the  cars  composing  the  train  are  not 
equipped  with  air  brakes  to  meet  the  re- 
quirement of  the  Act,  the  railroad  com- 
pany is  liable  to  the  penalty  imposed  for 
its  violation,  but  to  one  penalty  only.  U. 
S.  V.  Chicago  Great  Western  R.  Co.,  (N. 
D.  la.  1908)   162  Fed.  776. 

Use  of  hand  brakes. — ^The  provisioas  of 
the  Safety  Appliance  Act  March  2,  1893, 
ch.  196,  f  1,  supra,  p.  1165,  requiring 
all  railroad  trains  used  in  interstate  traf- 
fic to  have  a  sufiScient  number  of  cars 
equipped  with  power  or  train  brakes  so 
that  the  engineer  can  control  their  speed 
without  requiring  brakemen  to  use  the 
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hand  brake  for  that  purpose,  as  amended 
by  this  section,  fixing  fifty  per  cent  of 
the  cars  in  each  train  as  the  minimum 
number  which  must  be  so  equipped^ 
which  number  was  increased  to  seventy- 
five  per  cent  by  oraer  of  the  Interstate 
Commerce  Commission,  cannot  be  con- 
strued to  prohibit  the  use  of  hand  brakes, 
and  evidence  that  under  a  general  order 
of  a  railroad  company  brakemen  were  re- 
quired to  set  hand  brakes  on  trains  while 
going  down  a  certain  grade,  as  a  precau- 
tion against  accidents,  is  not  sufficient  to 
establish  a  violation  of  the  statute,  there 
bein^  no  claim  or  evidence  that  the 
required  percentage  of  cars  was  not 
equipped  with  power  brakes.  U.  S.  v. 
Baltimore,  etc.,  K.  Co.,  (W.  D.  Pa.  1910) 
176  Fed.  114,  affirmed  (C.  C.  A.  3d  Cir. 
1911)   185  Fed.  486,  107  C.  C.  A.  586. 

Cars  with  power  brakes  not  in  use. — 
This  section,  providing  that  at  least  fifty 
per  cent,  of  the  cars  in  every  train  shall 


have  their  brakes  used  and  operated  by 
the  engineer,  and  that  "  all  power  braked 
cars  in  such  train  which  are  associated  to- 
gether, with  said  fifty  per  centum,  shall 
have  their  brakes  so  used  and  operated," 
is  not  violated,  where  the  required  per- 
centage of  cars  in  a  train  is  equinped 
with  power  brakes  which  are  used,  be- 
cause the  train  also  contains  other  cars 
so  equipped  but  the  brakes  of  which  are 
out  of  repair  and  cannot  be  operated, 
and  are  therefore  cut  out.  U.  S.  v.  Balti- 
more, etc.,  R.  Co.,  (W.  D.  Pa.  1910)  178 
Fed.  114,  affirmed  (C.  C.  A.  3d  Cir.  1911) 
186  Fed.  486,  107  C.  C.  A.  586. 

Enlargement  of  percentage  of  equippe«l 
cars. —  The  percentage  of  ears  required  to 
be  equipped  with  power  brakes  may  be 
enlarged  by  the  Interstate  Commerce 
Commission.  Stearns  v.  Chicago,  etc., 
R.  Co.,  (1914)  166  la.  566,  148  N.  W. 
128. 


Seo.  3.  [Effect  —  requirement  of  former  act  continued.]  That  the  pro- 
visions of  this  Act  shall  not  take  effect  until  September  first,  nineteen  hun- 
dred and  three.  Nothing  in  this  Act  shall  be  held  or  construed  to  relieve 
any  common  carrier,  the  Interstate-Commerce  Commission,  or  any  United 
States  district  attorney  from  any  of  the  provisions,  powera,  duties,  liabili- 
ties, or  requirements  of  said  Act  of  March  second,  eighteen  hundred  and 
ninety-three,  as  amended  by  the  Act  of  April  first,  eighteen  hundred  and 
ninety-six;  and  all  of  the  provisions,  powers,  duties,  requirements  and 
liabilities  of  said  Act  of  March  second,  eighteen  hundred  and  ninety-three, 
as  amended  by  the  Act  of  April  first,  eighteen  hundred  and  ninety-six, 
shall,  except  as  specifically  amended  by  this  Act,  apply  to  this  Act.  [32 
Stat.  L,  943,] 

See  the  notes  to  section  1  of  this  Act,  supra,  p.  1183. 


An  Act  To  supplement  "An  Act  to  promote  the  safety  of  employees  and 
travelers  upon  railroads  by  compelling  common  carriers  engaged  in 
interstate  commerce  to  equip  their  cars  with  automatic  couplers  and 
continuous  brakes  and  their  locomotives  with  driving  wheel  brakes 
and  for  other  purposes/'  and  other  safety  appliance  Acts,  and  for 
other  purposes. 

[Act  of  April  14,  1910,  ch.  160,  36  Stat.  L.  298.] 

[Sec.  1.]  [Eailway  safety  appliances  —  application  of  laws.]  That  the 
provisions  of  this  Act  shall  apply  to  every  common  carrier  and  every  vehicle 
subject  to  the  Act  of  March  second,  eighteen  hundred  and  ninety-three,  as 
amended  April  first,  eighteen  hundred  and  ninety-six,  and  March  second, 
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nineteen  hundred  and  three,  commonly  known  as  the  **  Safety  Appliance 
Acts/'     [36  Stat  L,  398,] 

Tliis  is  the  first  section  of  the  "Safety  Appliance  Act  of  1910." 

The  Safety  Appliance  Act  of  March  2,  1893,  ch.   196,  as  amended  by  the  Act  of 

April  1,  1896,  ch.  87,  mentioned  in  the  text,  is  given  supray  p.  1165  et  seq. 

The  Safety  Appliance  Act  of  March  2,  1903,  ch.  976,  also  mentioned  in  this  section, 

is  given  8upra,  p.  1183  et  seq. 

Sec.  2.  [Equipment  required  after  July  1, 1911,  on  cars.]  That  on  and 
after  July  first,  nineteen  hundred  and  eleven,  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  this  Act  to  haul,  or  permit  to  be 
hauled  or  used  on  its  line  any  car  subject  to  the  provisions  of  this  Act  not 
equipped  with  appliances  provided  for  in  this  Act,  to  wit :  All  cars  must 
be  equipped  with  secure  sill  steps  and  efiicient  hand  brakes ;  all  cars  requir- 
ing secure  ladders  and  secure  running  boards  shall  be  equipped  with  such 
ladders  and  running  boards,  and  all  cars  having  ladders  shall  also  be  equip- 
ped with  secure  hand  holds  or  grab  irons  on  their  roofs  at  the  tops  of  such 
ladders :  Provided,  That  in  the  loading  and  hauling  of  long  commodities, 
requiring  more  than  one  car,  the  hand  brakes  may  be  omitted  on  all  save  one 
of  the  cars  while  they  are  thus  combined  for  such  purpose.  [36  Stat.  L. 
298,] 


Purpose. — '"  The  congresisional  purpose 
in  enacting  §  2  of  the  act  is  very  plain. 
At  the  time  the  act  was  passed  railroad 
carriers  haxi  in  service  many  box  cars,  re- 
quiring for  their  proper  use  secure  ladders 
and  secure  handholds  or  grabirons  on 
their  roofs  at  the  tops  of  such  ladders, 
and  the  purpose  of  this  section  clearly  is 
to  convert  the  general  legal  duty  of  exer- 
cising ordinary  care  to  provide  such 
safety  appliances  and  to  keep  them  in 
repair,  into  a  statutorv,  an  absolute  and 
imperative  duty,  of  making  them  '  secure  ' 
ana  to  enforce  the  dmty  by  appropriately 
severe  penalties.  Chicago,  etc.,  R.  Co. 
t>.  U.  S.,  [1911]  220  U.  S.  550,  [31 
S.  Ct.  612,  55  U.  S.  (L.  ed.)  582]." 
Illinois  Cent.  R.  Co.  v.  Williams,  (1917) 
242  U.  S.  462,  37  S.  Ct  128,  61  U.  S. 
(L.  ed.)  437,  affirming  (Miss.  1916)  72 
So.  158. 

When  section  became  effective. —  In 
Illinois,  etc.,  R.  Co.  v.  Williams,  (1917) 
242  U.  S.  462,  37  S.  Ct.  128,  61  U.  S. 
(L.  ed.)  437,  affirming  (Miss.  1916)  72 
So.  158,  it  was  held  that  section  2  took 
effect  July  1,  1911,  and  that  it  could 
not,  by  virtue  of  anything  in  section  3, 
be  changed  by  the  Interstate  Commerce 
Commission. 

This  section  as  affected  by  following 
section. — Section  3  of  the  Safety  Ap- 
pliance Act  provides  for  a  uniform  stand- 
ard of  such  car  equipment  applicable  to 
all  interstate  roads;  and  an  order  of  the 
Interstate  Commerce  Commission,  fixing  a 
time  for  compliance  with  its  order  pre- 
scribing such  uniform  standard,  did  not 
affect  the  provisions  of  section  2,  or  sus- 
pend the  operation  thereof.  Coleman  v. 
Illinois  Cent.  R.   Co.,    (1916)    132   Minn. 


22,  155  N.  W.  763.  See  also  Cook  v. 
Union  Pac.  R.  Co.,  fla.  1916)  158  N.  W. 
521. 

In  Coleman  i*.  Illinois  Cent.  R.  Co., 
(1916)  132  Minn.  22,  165  N.  W.  763,  sec- 
tion 2  was  construed  in  connection  with 
section  3  of  the  same  Act,  and  it  was  held 
that  it  imposed  the  absolute  duty  upon 
interstate  railroad  companies  of  maintain- 
ing  the  appliances  and  equipment  of  their 
cars  in  secure  and  safe  condition  for  use, 
and  that  the  statute  became  and  re- 
mained in  full  force  and  operation  after 
July  1,  1911. 

Secure  ladder. — ^A  box  car  having  a 
handbrake  operated  from  the  roof  re- 
quires also  a  secure  ladder  to  enable  the 
employee  to  safely  ascend  and  descend, 
and  a  switchman  injured  by  virtue  of  a 
defect  in  one  of  the  handholds  or  grab- 
irons  that  form  the  rungs-  of  the  ladder  is 
within  the  provisions  of  section  2.  Texas, 
etc.,  R.  Co,  V,  Rigbv,  (1916)  241  U.  S. 
33,  36  S.  Ct.  482,  60  U.  S.  (L.  ed.)  874, 
affirming  (C  C.  A.  5th  Cir.  1915)  222 
Fed.  221,  138  C.  C.  A.  51. 

«  Efficient  handbrakes." — This  section 
requires  that  all  cars  subject  to  the  pro- 
visions of  the  Act  must  be  equipped  with 
"  efficient  hand  brakes."  It  is  now 
settled  beyond  controversy  that  these 
Safety  Appliance  Acts  impose  upon  the 
carrier  an  absolute  duty  (1)  to  equip 
its  cars  with  the  prescribed  appliances, 
and  (2)  to  maintain  such  appliances  in 
a  secure  condition.  Armitage  v.  Chicago, 
etc.,  R.  Co.,  (Mont.  1917)  166  Pac.  801; 
Thayer  v,  Denver,  etc.,  R.  Co.,  (1916) 
21  N.  M.  330,  154  Pac.  691. 

Grabirons. — ^The  federal  Safety  Ap}di* 
aiR-e   Acta,  and   Act   April    14,    1910,  ch. 
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160,  infra,  p.  1189,  require  secure  grab- 
irons  upon  a  car  or  caboose  in  an  inter- 
state commerce  train;  and  if  a  brake- 
man,  while  using  such  a  grabiron  in  the 
ordinary  mode,  is   injured  because  it  is 


insecurely  fastened,  the  railway  company 
is  liable.  McNaney  v,  Chicago,  etc.,  R. 
Co.,  (1916)  132  Minn.  391,  157  N.  W. 
650. 


Sec.  3.  [Standard  equipnent  required  in  six  months  —  penalty — 
extension  of  period  —  modifying  standard  draw  bars.]  That  within  six 
months  from  the  passage  of  this  Act  the  Interstate  Commerce  Commission, 
after  hearing,  shall  designate  the  number,  dimensions,  location,  and  man- 
ner of  application  of  the  appliances  provided  for  by  section  two  of  this  Act 
and  section  four  of  the  Act  of  March  second,  eighteen  hundred  and  ninety- 
three,  and  shall  give  notice  of  such  designation  to  all  common  carriers  sub- 
ject to  the  provisions  of  this  Act  by  such  means  as  the  commission  may  deem 
proper,  and  thereafter  said  number,  location,  dimensions,  and  manner  of 
application  as  designated  by  said  commission  shall  remain  as  the  standards 
of  equipment  to  be  used  on  aU  cars  subject  to  the  provisions  of  this  Act, 
unless  changed  by  an  order  of  said  Interstate  Commerce  Commission,  to  be 
made  after  full  hearing  and  for  good  cause  shown ;  and  failure  to  comply 
with  any  such  requirement  of  the  Interstate  Commerce  Commission  shall 
be  subject  to  a  like  penalty  as  failure  to  comply  with  any  requirement  of 
this  Act :  Provided,  That  the  Interstate  Commerce  Commission  may,  upon 
full  hearing  and  for  good  cause,  extend  the  period  within  which  any  com- 
mon carrier  shall  comply  with  the  provisions  of  this  section  with  respect  to 
the  equipment  of  cars  actually  in  service  upon  the  date  of  the  passage  of 
this  Act.  Said  commission  is  hereby  given  authority,  after  hearing,  to 
modify  or  change,  and  to  prescribe  the  standard  height  of  draw  bars  and 
to  fix  the  time  within  which  such  modification  or  change  shall  become 
effective  and  obligatory,  and  prior  to  the  time  so  fixed  it  shall  be  unlawful 
to  use  any  car  or  vehicle  in  interstate  or  foreign  traflSc  which  does  not 
comply  with  the  standard  now  fixed  or  the  standard  so  prescribed,  and 
after  the  time  so  fixed  it  shall  be  unlawful  to  use  any  car  or  vehicle  in 
interstate  or  foreign  traffic  which  does  not  comply  with  the  standard  so 
prescribed  by  the  commission.     [36  Stat,  L,  298,] 

The  Act  of  March  2,  1893,  ch.  196,  §  4,  mentioned  in  the  text,  iB  given  supra, 
p.  1174. 

Further  provisions  as  to  the  jurisdiction  of  the  Interstate  Commerce  Commission, 
as  defined  in  this  section,  were  made  hy  the.  Act  of  March  4,  1911,  ch.  285,  §  1, 
infra,  p.  1199. 


Purpose. — ^"It  is  equally  clear  that  the 
purpose  of  the  third  section  is  to  require 
that  the  safety  appliances  *  provided  for 
hy  section  two  of  this  Act'  shall  ulti- 
mately conform  to  a  standard  to  be  pre- 
scribed by  the  Interstate  Commerce  Cfom- 
mission,  that  is,  that  they  shall  be  stand- 
ardized, shall  be  of  uniform  size  and 
characteri  and  so  far  as  ladders  and  hand 
holds  are  concerned,  shall  be  placed  as 
nearly  as  possible  at  a  corresponding  place 
on  every  car  so  that  employees  who  work 
always  in  haste,  and  often  in  darkness 
and  storm,  may  not  be  betrayed,  to  their 
injury  or  death,  when  thev  instinctively 
reach  for  the  only  protection  which  can 
avail   them   when   confronted   by   such   a 


crisis  as  often  arises  in  their  dangerous 
service.  It  is  for  such  emergencies  that 
these  safety  appliances  are  provided, — 
for  service  in  those  instant  decisions  upon 
which  the  safety  of  life  or  limb  of  a  man 
so  often  depends  in  this  perilous  employ- 
ment,—  and  therefore  this  law  requires 
that  ultimately  the  location  of  these  lad- 
ders and  hand  holds  shaU  be  absolutely 
fixed  so  that  the  employee  will  know 
certainly  that  night  or  day  he  will  find 
them  in  like  place  and  of  like  size  and 
usefulness  on  all  cars,  from  whatever 
line  of  railway  or  section  of  the  country 
they  may  eome.  This  highly  important 
and  human  purpose  must  not  be  defeated 
by  finesse  or  construction."  Illinois  Cent. 
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R.  Co.  t?.  WilliamB,  (1917)  242  U.  S.  462, 

»7  S.  Ct.  128,  61  U.  8.  (L.  ed.)  437,  affirm- 
ing (Miss.  1916)  72  So.  168. 

Car  in  actual  use. —  Where  the  carrier 
is  sued  for  injuries  caused  by  failure  to 
comply  with  this  section  a  defense  that 
the   car   on   which   injury   occurred   was 


one  in  actual  use  at  the  time  of  the  tak- 
ing  effect  of  the  Act,  and  therefore  ex- 
cepted from  the  requirements  tliereof  by 
order  of  the  Interstate  Commerce  Com- 
mission, must  be  pleaded  and  proved. 
Cook  f.  Union  Pac.  R.  Co.,  (la.  1916), 
158    N.   W.    621. 


Skc.  4.  [Penalty  for  violations  —  hauling  defective  cars  for  necessary 
repairs  —  risk  of  carrier  —  nse  of  chains  limited.]  That  any  common  car- 
rier subject  to  this  Act  using,  hauling,  or  permitting  to  be  used  or  hauled  on 
its  line,  any  car  subject  to  the  requirements  of  this  Act  not  equipped  as  pro- 
vided in  this  Act,  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  each 
and  every  such  violation,  to  be  recovered  as  provided  in  section  six  of  the 
Act  of  March  second,  eighteen  hundred  and  ninety-three,  as  amended  April 
first,  eighteen  hundred  and  ninety-six :  Provided,  That  where  any  car  shall 
have  been  properly  equipped,  as  provided  in  this  Act  and  the  other  Acts 
mentioned  herein,  and  such  equipment  shall  have  become  defective  or 
insecure  while  such  car  was  being  used  by  such  carrier  upon  its  line  of  rail- 
road, such  car  may  be  hauled  from  the  place  where  such  equipment  was  first 
discovered  to  be  defective  or  insecure  to  the  nearest  available  point  where 
such  car  can  be  repaired,  without  liability  for  the  penalties  imposed  by 
section  four  of  this  Act  or  section  six  of  the  Act  oi  March  second,  eighteen 
hundred  and  ninety-three  as  amended  by  the  Act  of  April  first,  eighteen 
hundred  and  ninety-six,  if  such  movement  is  necessary  to  make  such 
repairs  and  such  repairs  can  not  be  made  except  at  such  repair  point; 
and  such  movement  or  hauling  of  such  car  shall  be  at  the  sole  risk  of  the 
carrier,  and  nothing  in  this  section  shall  be  construed  to  relieve  such  car- 
rier from  liability  in  any  remedial  action  for  the  death  or  injury  of  any 
railroad  employee  caused  to  such  employee  by  reason  of  or  in  connection 
with  the  movement  or  hauling  of  such  car  with  equipment  which  is  defec- 
tive or  insecure  of  which  is  not  maintained  in  accordance  with  the  require- 
ments of  this  Act  and  the  other  Acts  herein  referred  to;  and  nothing  in  this 
proviso  shall  be  construed  to  permit  the  hauling  of  defective  cars  by  means 
of  chains  instead  of  drawbars,  in  revenue  trains  or  in  association  with  other 
cars  that  are  commercially  used,  unless  such  defective  cars  contain  live  stock 
or  ''  perishable  ''  freight.     [36  Stat,  L,  299.] 

The  Act  of  March  2,  1803,  ch.  196,  -§  6,  mentioned  in  the  text,  as  amended  by  the 
Act  of  April  1,  1896,  ch.  87,  is  given  ttupra,  p.  1166. 

couple  automatically  by  impact  seemed 
to  be  abspolute  and  unconditional.  It  was 
obvious  that  cars  would  become  defective 
in  this  particular,  or  be  discovered  to  be 
so  defective  either  while  they  were  in 
transit  between  stations  or  while  they 
were  upon  a  side  track  or  in  a  yard  where 
it  was  impossible  to  make  repairs.  If  this 
occurred  in  transit  where  there  was  nn 
side  track,  tiie  defective  car  could  not 
be  set  out  from  the  train,  unless  it  hap- 
pened to  be  the  last  car,  and,  if  it  was, 
it  could  not  be  left  there  without  block- 
ing the  track,  and  it  could  not  be  hauled 
even  to  the  nearest  aide  track  without 
violating  the  letter  of  the  original  law; 
so  if  the  defect  was  discovered  while  the 
car  was  in  transit,  but  was  of  a  character 


I.  Introductory,   1192 
II.  "Any  car,"  1194 

III.  Switching  operations,   1194 

IV.  Oar    "  properly    equipped "    in    be- 

ginning, 1195 
V.  "Upon  its  line  of  railroad,"  1195 
VI.  "Nearest  available  point,"   1196 
VII.  "  If  such  movement  is  necessary," 
1197 
VIII.  "Remedial  action,"  1197 

IX.  Hauling  "  by  means  of  chains,"  1198 
X.  In  aswociation  with  ears  "  commer- 
cially used,"  1198 


I.    iNTEODUOrORY 

Purpose  and  scope. — Prior  to  1910,  the 
prohibition  in  the  Safety  Appliance  Act 
uguinst    hauling    cars    which    would    not 
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that  could  be  repaired  only  at  some  other 
place^  hauling  the  car  to  the  nearest 
place  where  it  could  be  repaired  violated 
this  same  letter  of  the  law.  These  prac- 
tical difficulties  led  some  courts  to  con- 
strue the  statute  as  intended  to  permit  a 
hauling  which  was  necessary  for  the  pur- 
pose of  making  the  necessary  repairs;  but 
this  court,  following  what  seemed  to  be 
the  rules  of  construction  applied  by  the 
Supreme  Court  to  other  parts  of  this 
same  statute,  held  that  its  letter  must  be 
observed,  and  that  even  such  a  necessary 
movement  w^as  forbidden,  if  made  in  con- 
nection with  other  cars  commercially 
used.  Southern  R.  Co.  v.  Snyder,  [C.  C. 
A.  6th  Cir.  1911]  187  Fed.  492,  497,  109 
C.  C.  A.  344.  It  was  not  expressly  de- 
cided in  the  Snyder  Case  that  a 'bad-order 
ear  could  be  hauled  to  a  repair  point,  if 
it  was  hauled  alone  and  not  in  con- 
nection with  cars  commercially  used. 
That  question  was  not  presented  by  the 
Snyder  Case.  So  far  as  what  this  court 
there  said  may  imply  that  such  a  movement 
would  be  permitted,  it  is  not  now  neces- 
sary to  consider  whether  such  implication 
was  correct.  The  Supreme  Court  in 
Southern  R,  Co.  v.  U.  S.,  [1911]  222  U. 
S.  20,  32  S.  Ct.  2,  56  U.  S.  (L.  ed.)  72, 
held  that  it  is  immaterial  whether  the 
bad-order  car  was  or  not  used  in  connec- 
tion with  interstate  cars,  and  that  the 
prohibition,  whidh  was  absolute  in  form, 
was  directed  broadly  against  any  rail- 
road engaged  in  interstate  commerce. 
Whether  or  not  the  distinction  between 
hauling  a  bad-order  car  alone  andi  hauling 
it  in  connection  with  cars  commercially 
used  was  based  on  the  supposed  force  of 
the  words  *  used  in  connection  therewith,* 
in  section  1  of  the  Act  of  1903  (Chicago, 
etc.,  R.  V.  U.  S.,  [C.  a  A.  8th  Cir.  1909] 
168  Fed.  236,  93  C.  C.  A.  450,  21  L.  R.  . 
A.  (N.  S.)  690),  and  whether  or  not.the 
logical  basis  of  the  distinction  disappeared 
when  the  Supreme  Court  held  that  this 
clause  'used  in  connection  therewith' 
was  redundant  and  ineffective,  it  is 
enough  to  say  that  the  decision  in  South- 
em  Ry.  Co.  V,  United  States,  taken  in 
connection  with  the  view  of  the  statute 
adopted  in  St.  Louis,  etc.,  R.  Co.  v, 
Taylor,  [1908]  210  U.  S.  281,  28  S.  Ct.  616, 
52  U.  S.  (L.  ed.)  1061,  and  when  both 
were  read  in  the  light  of  the  unqualified 
prohibition  of  the  statute,  created  such  a 
situation  that  the  Senate  committee,  in 
reporting  this  amendment,  said:  'There 
is,  therefore,  great  doubt  as  to  the  right 
of  a  railroad  company  to  move  even  a 
defective  car  to  a  point  of  repair.'  It 
should  be  noted,  also,-  that  if  there  was 
any  special  force  in  the  word  *  use,'  as 
found  in  the  Act  of  1893  and  the  amend- 
ment of  1903,  so  that  the  hauling  of  a 
car,  from  the  place  where  it  was  found 
defective  even  to  the  nearest  side  track 
where  it  was  set  out,  could  be  excused 
on  the  ground  that  such  car  was  not  *  in 


use,'  that  possibility  haa  disappeared, 
through  the  lorm  fixed  by  the  amendment 
of  1910  for  the  first  part  of  section  4, 
which  penalizes  '  permitting  to  be  used  or 
hauled  on  its  line  any  car,'  etc.,  tlius 
reaching  even  any  'hauling'  (if  any 
there  be)  which  might  not  be  *  use.'  In 
this  situation.  Congress  passed  the  amend- 
ment of  1910,  containing  the  proviso  in 
section  4.  This  is  a  clear  legislative 
recognition  that  the  strictness  of  the 
statute  ought  to  be  relaxed  in  this  par- 
ticular; and  accordingly  we  find  tnat, 
lifter  this  amendment  was  incorporated, 
jsection  2  still  forbade,  generally,  the 
hauling  of  such  defective  car,  but  that 
section  4  specified,  by  way  of  exception  to 
the  general  prohibition,  that  it  might 
nevertheless  be  hauled  to  the  nearest 
available  point  where  such  car  can  be  re- 
paired." Erie  R.  Co.  v.  U.  S.,  (C.  C.  A. 
6th  Cir.  1917)  240  Fed.  28,  163  C.  C. 
A.  64. 

While  section  4  of  the  Act  of  1910 
permits  cars  with  defective  equipment  to 
be  hauled,  without  liability  for  the  stat- 
utory penalty,  from  the  place  where  the 
defects  are  discovered  to  the  nearest  avail- 
able point  for  making  repairs,  it  dis- 
tinctly excludes  from  this  permission  all 
cars  which  can  be  repaired  at  the  place 
where  they  are  found  to  be  defective,  and 
also  declares  that  nothing  therein  shall  be 
construed  to  permit  the  hauling  of  defect- 
ive cars  "  by  means  of  chains  instead  of 
drawbars  "  in  association  with  other  cars 
in  commercial  use,  unless  the  defective 
cars  "contain  live  stock  or  perishable 
freight."  U.  S.  v.  Erie  R.  Co.,  (1915) 
237  U.  S.  402,  55  S.  Ct.  621,  59  U.  S.  (L. 
ed.)  1019,  reversing  (C.  C.  A.  3d  Cir. 
1914)   212  Fed.  853,  129  C.  C.  A.  307. 

"  Without  multiplying  citations,  it  is 
sufficient  to  say  that  the  original  act  as 
construed  by  the  courts  made  the  carrier 
liable  for  any  and  every  movement  on  its 
line,  in  interstate  commerce,  of  a  car 
whose  coupling  apparatus  was  out  of 
order.  Under  no  circumstances  could  such 
a  car  be  hauled  or  used  without  violating 
the  statute;  and  the  penalty  was  in- 
curred, when  a  car  was  moved  in  a  defect- 
ive condition,  even  if  the  carrier  had  been 
vigilant  to  discover  the  defect  and  was 
actually  unaware  of  its  existence.  Indeed, 
it  was  the  severity  of  this  absolute  pro- 
hibition, which  did  not  exempt  the  neces- 
sary movement  to  a  repair  shop,  that  led 
to  the  remedial  amendment  above  quoted. 
But  the  relief  thereby  granted  is  limited 
by  its  express  terms  and  manifest  intent, 
and  there  is  no  warrant  for  its  further 
extension.  It  permits  the  transfer  with- 
out penalty  of  a  disabled  car  to  '  the 
nearest  available  point '  where  it  can  be 
repaired,  provided  such  transfer  is  neces- 
sary because  the  defects  cannot  be  rem- 
edied at  the  point  where  they  are  first 
discovered,  and  that  is  the  only  move- 
ment which  does  not  subject  the  carrier 
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to  liability."  Chesapeake,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  4th  Cir.  1915)  226  Fed. 
683,  141  C.  C.  A.  439. 

The  proviso  waB  intended  by  Congress 
to  give  the  proper  construction  to  the 
Act  of  1893.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  United  States,  (C.  C.  A.  5th  Cir. 
1912)   199  Fed.  891. 

The  general  rule  of  statutory  construe- 
tion  is  that  a  proviso  carries  special  ex- 
ceptions only  out  of  a  general  enacting 
clause;  and  that  those  who  set  up  any 
such  exception  must  establish  it  as  being 
within  the  words  as  well  as  the  reason 
thereof.  This  rule  is  applicable  to  the 
proviso  in  the  above  section  4.  Balti- 
more, etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  6th 
Cir.  1917)  242  Fed.  420,  155  C.  C.  A. 
196. 

Withdrawn  from  interstate  commerce. 
—A  loaded  car  is  not  withdrawn  from 
interstate  commerce  pending  a  delay  in 
getting  it  to  its  destination.  Great 
Northern  R.  Co.  v.  Otos,  (1915)  239  U.  S. 
349,  13  S.  a.  124,  60  U.  S.  (L.  ed.)  322, 
affirming  (1915)  128  Minn.  283,  150  N. 
W.  922. 

Hauling  defective  car  before  discovery 
of  defect  as  violation  of  section. — ^Under 
the  original  Act,  any  hauling  of  a  defect- 
ively equipped  car  is  a  violation  thereof, 
and  the  amendment  of  1910  only  permits 
hauling  of  such  a  car  after  the  discovery 
to  the  nearest  repair  point  for  repairs. 
Any  other  hauling  ana  hence  a  hauling 
before  discovery,  though  without  fault 
in  not  discovering,  is  a  violation  thereof. 
U.  S.  V.  Chesapeake,  etc.,  R.  Co.,  (E.  D. 
Ky.  1916)  242  Fed.  161,  wherein  the 
court  said :  "  Beyond  question,  under  the 
Safety  Appliance  Act  as  it  stood  before 
the  amendment  of  April  14,  1910,  the 
haulings  of  these  cars  were  violations 
thereof.  According  to  the  construction 
placed  on  the  Act  by  the  Supreme  Court, 
though  a  defect  arose  from  no  fault  of 
the  railroad  company,  and  though  it  was 
ignorant  thereof  and*  in  no  fault  in  not 
discovering  it,  if  the  railroad  company 
hauled  it  any  distance  for  any  purpose, 
it  violated  the  Act.  The  amendment  was 
enacted  to  relieve  the  statute  of,  at  least, 
some  of  its  absoluteness.  The  question 
is:  To  what  extent  it  did  so.  It  pro- 
vides that,  in  case  the  coupling  apparatus 
becomes  defective  whilst  the  car  is  being 
used,  it  *  may  be  hauled  from  the  place 
where  such  equipment  was  first  discov- 
ered to  be  defective  or  insecure  to  the 
nearest  available  point  where  such  car 
can  be  repaired.'  It  will  be  noted  that 
the  only  hauling  of  a  defectively  equipped 
car  which  the  amendment  permits  is 
from  the  place  where  the  defective  con- 
dition was  first  discovered  to  the  nearest 
repair  point,  and,  as  it  has  been  con- 
strued, then  only  for  the  purpose  of 
repair.  It  says  nothing  about  hauling 
such  car  before  such  discovery.  Possibly 
there  is  room  to  say  that  it  did  not  occur 


to  the  amendment,  if  we  may  personify 
it,  that  there  would  be  any  violation  of 
the  Act  if  it  was  hauled  before  discovery, 
at  least  if  there  was  no  fault  on  the  part 
of  the  railroad  company  in  not  discover- 
ing it  sooner,  and,  even  more  than  this, 
to  wit,  that  it  is  the  presupposition  of  the 
amendment  that  there  would  be  no  viola- 
tion in  such  a  case.  It  would  seem  to  be 
just  as  harsh  to  punish  a  railroad  com- 
pany for.  hauling  a  defective  car,  when  it 
was  not  at  fault  in  discovering  its  condi- 
tion, as  for  hauling  it  after  discovery  to 
a  repair  point  for  repairs,  and  it  could 
not  be  repaired  at"  the  place  of  dis- 
covery. If  the  permission  of  the  amend- 
ment is  limited  to  the  later  hauling, 
what  we  have  then  is  this:  If  a  car 
becomes  defective  out  on  the  road  at  a 
point  where  it  cannot  be  repaired,  and 
it  ie  at  once  discovered,  there  is  no 
violation  of  the  Act  in  hauling  the  car 
to  the  nearest  point  for  repairs;  but 
if  it  is  not  discovered  there  is  a  violation 
in  hauling  the  car  from  that  point  there- 
to, though  there  may  be  no  fault  in  not 
discovering  it  before  reaching  such  point, 
and  it  is  discovered  and  repaired  thereat. 
The  decisions  of  the  federal  courts  which 
have  had  to  deal  with  this  question,  how- 
ever, go  far  toward  holding,  if  they  have 
not  actually  held,  that  the  amendment 
goes  no  further." 

II.  "Any  Car" 

"  It  is  said  that,  because  the  permis- 
sion of  the  proviso  of  section  4  extends 
only  to  *  any  car,'  it  should  not  be  thought 
of  as  reaching  a  train  or  an  association  of 
cars,  or,  in  other  words,  that  general 
permission  to  haul  a  car  does  not  ex- 
tend to  hauling  it  in  a  train  or  in  any 
way  except  alone.  This  construction  is 
fatal  to  the  whole  purpose  of  the  act, 
because  the  original  prohibition  of  sec- 
tion 2  and  the  penalties  of  section  4  are 
not  directed  against  hauling  trains  hav- 
ing defective  cars,  but  are  against  hauling 
*  any  car.'  Consequently,  if  a  car  alone 
and  a  car  in  a  train  are  essentially  dif- 
ferent things,  and  if  the  language  ^  any 
car  *  reaches  the  former  and  not  the  lat- 
ter, sections  2  and  4,  the  main  sections 
of  the  act,  do  not  reach  trains  including 
defective  cars,  but  only  such  a  car  as 
a  separate  unit;  and.  of  course,  this 
construction  is  not  right."  Erie  R.  Co.  e. 
U.  S.,  (C.  C.  A.  6th  Cir.  1917)  240  Fed. 
28,  153  C.  C.  A.  64. 

III.  Switching  Operations 

The  proviso  was "  not  intended  to  ex- 
clude switching  operations  or  the  use  of 
defective  equipment  while  cars  were  be- 
ing operated  within  the  yard  limits.  U. 
S.  t).  Chesapeake,  etc.,  R.  Co.,  (C.  C  A. 
4th  Cir.  1914)  213  Fed.  748,  130  C.  C.  A. 
262,  wherein  the  court  said:  "It  is  a 
matter   of    common   knowledge   that  the 
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danger  incident  to  coupling  cars  i0  as 
great,  if  not  greater,  in  switching  yards 
than  on  the  line  between  stations.  The 
fact  that  the  statute  provides  that  *  such 
car  may  be  hauled  from  the  place  where 
■uch  equipment  was  first  discovered  to  be 
defective  or  insecure  to  the  nearest  avail- 
able point  where  such  car  can  be  re- 
paired* clearly  shows  that  it  was  the 
purpose  of  Congress  not  to  permit  un- 
necessary delay  in  making  repairs  of 
defective  equipment  by  keeping  such  cars 
on  side  tracks  and  moving  them  from 
place  to  place  unless  it  should  be  for  the 
purpose  of  hauling  them  to  the  nearest 
available  point  for  the  purpose  of  mak- 
ing needed  repairs.  District  Judge  Ses- 
sions, in  the  case  of  U.  S.  r.  Pere  Mar- 
quette R.  Co.,  [W.  D.  Mich.  1913]  211 
Fed.  220,  in  referring  to  the  contention 
that  in  that  case  the  movement  of  the 
train  in  question  was  what  is  known  as  a 
switching  movement,  and  that  under  this 
proviso  did  not  apply,  said:  'The  name 
g'iven  to  the  movement  is  of  no  impor- 
tance, and  its  character  is  not  controlling. 
That  the  use  of  a  car  whose  coupling 
apparatus  is  inoperative  upon  the  tracks 
of  a  railroad  company  engaged  in  inter- 
state commerce  and  m  connection  with 
such  commerce,  either  in  a  switch  yard, 
or  in  actual  road  service  upon  the  main 
line,  is  a  violation  of  the  Safety  Appli- 
ance Act,  is  no  longer  an  open  question.' 
To  hold  that  this  proviso  applies  only  to 
trains  operated  on  lines  between  stations 
would  in  a  large  measure  deny  protec- 
tion to  those  for  whose  benefit  the  law 
was  passed  and  give  a  narrow  and  arti- 
ficial  construction  to   the  statute." 

IV.  Cab  "Properly  Equipped"  in 
Beginning 

**  Under  the  specific  language  of  the 
proviso,  the  privilege  of  hauling  a  de- 
fective car  for  repairs  is  only  granted 
when  the  car  had,  in  the  first  instance, 
been  properly  equipped  and  thereafter 
became  defective  while  being  used."  Bal- 
timore, etc.,  R.  Co.  V,  U.  S.,  (C.  C.  A. 
6th  Cir.  1917)  242  Fed.  420,  155  C.  C.  A. 
196,  folloicing  U.  S.  v.  Trinity,  etc.,  R. 
Co.,  (C.  C.  A.  5th  Cir.  1913)  211  Fed. 
448,  128  C.  C.  A.  120. 

A  railroad  company  cannot  claim  im- 
munity within  the  terms  of  the  proviso 
of  this  section  unless  it  proves  that  the 
car  was  properly  equipped  when  it  began 
its  journey  and  became  defective  on  the 
road.  Thus  in  U.  S.  v.  Trinity,  etc.,  R. 
Co.,  (C.  C.  A.  5th  Cir.  1913)  211  Fed. 
448,  128  C.  C.  A.  120,  the  proof  of  the 
plaintiff  showed  without  contradiction  the 
existence  of  the  defect,  and  that  the  car, 
while  this  defect  existed,  was  moved  in  a 
through  freight  train  engaged  in*  inter- 
state commerce,  from  Houston  to  Galves- 
ton. The  defendant's  testimony  tended 
to  show  an  inspection  at  Tom  Ball,  the 


divisional  point,  and  that  all  cars  in  that 
particular  train  were  properly  equipped; 
that  the  defendant  did  not  maintain  at 
Houston  a  repair  shoo,  but  that  the 
terminal  company  did  repairs  for  it  in 
cases  of  necessity;  that  the  defendant 
'did  not  inspect  through  trains  at  that 
point,  which  was  a  few  hours  run  from 
Tom  Ball;  that  it  did  maintain  a  repair 
shop  at  Galveston,  which  was  a  few 
hours  run  from  Houston.  There  was 
evidence  tending  to  show  that  the  de- 
fendant was  not  aware  of  the  defect 
until  it  was  pointed  out  to  one  of  its 
employees  in  the  yard  at  Galveston. 
Holding  that  the  evidence  of  the  defend- 
ant did  not  bring  it  under  the  proviso 
of  this  section,  the  court  said:  "Unless 
the  evidence  of  the  defendant  tends  to 
show,  in  addition  to  the  facts  above  re- 
cited, to  wit  (that  the  car  was  properly 
equipped  at  starting  on  the  journey,  and 
became  defective  while  being  used  on  the 
line  of  railroad  of  defendant),  that  the 
movement  of  the  car  in  the  train  was 
necessary  to  repair  the  defect,  and  that 
the  repair  coula  not  have  been  made  ex- 
cept at  such  repair  point,  then  the  de- 
fendant has  not  brought  itself  under  the 
proviso,  and  there  was  no  question  of 
disputed  facts  to  submit  to  the  jury. 
Certainly  there  is  no  evidence  in  the 
record  that  in  the  slightest  degree  tends 
to  prove  these  last-mentioned  requisites. 
Bear  in  mind  that  under  the  Safety 
Appliance  Act  of  1893  [supra,  p.  11551 
and  the  amendments,  ignorance  of  defects 
does  not  excuse.  The  duty  to  have  and 
maintain  in  good  order  the  safety  appli- 
ances required  is  a  positive  duty  imposed 
on  the  carrier  by  the  statute,  and  the  de- 
fendant in  the  instant  case  seeks  to  avoid 
responsibility  for  the  violation  of  this  duty 
by  pleading  the  proviso  of  the  act  of  1910. 
By  all  the  canons  of  construction,  it  must 
clearly  bring  itself  within  the  terms 
of  the  proviso  before  it  can  demand  im- 
munity. U.  S.  f.  Dickson,  [18411  15  Pet. 
[1411    165,  166,   10  U.  S.    (L.  ed.)    689." 


V.  "Upon  Its  Line  of  Railroad 


»» 


"  The  answer  does  not  aver  that  the 
equipment  of  the  car  had  become  defect- 
ive while  it  was  being  used  by  the  de- 
fendant upon  its  line  of  road;  and,  on  the 
contrary,  it  is  reasonably  inferable  from 
the  answer  that,  even  if  it  had  been  pre- 
viously properly  equipped,  it  had  become 
defective  before  being  delivered  to  the 
defendant  by  the  connecting  line  of  rail- 
road, since  it  is  averred  that  it  was  dis- 
covered to  be  defective  immediately  upon 
its  receipt  from  such  connecting  line  of 
railroad  and  before  it  had  been  used  or 
hauled  by  the  defendant.  Section  4  of 
the  Act  of  1910  provides,  as  above 
shown,  that  any  common  carrier  sub- 
ject to  the  Act,  using  or  hauling  any 
car  subject  to  its  requirements,  not 
equipped   as  provided,  shall  be  liable  te 
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a  penalty;  provided,  that  where  any  car 
shall  have  been  properly  equipped,  as 
provided,  *  and  sudi  equipment  shall  be- 
come defective  or  insecure  while  such 
car  was  being  used  by  such  carrier  upon 
its  line  of  railroad,'  such  car  may  be 
hauled  for  repairs  from  the  place  where 
such  equipment  was  first  discovered  to 
be  defective  to  the  nearest  available  re- 
pair point,  without  penalty.  We  are  of 
opinion  that  the  necessary  effect  of  the 
clause,  '  and  such  equipment  shall  have 
become  defective  or  insecure  while  such 
car  is  being  used  bv  such  carrier  upon 
its  line  of  railroaa,'  as  used  in  this 
proviso,  is  to  limit  the  right  of  haul- 
ing a  defective  car  for  repairs,  with- 
out penalty,  to  the  carrier  upon  whose 
line  of  railroad  the  car  was  being  used 
when  the  equipment  became  defective. 
This  was  the  construction  given  in  U.  S. 
t\  Trinity,  etc.,  R.  Co.,  [C.  C.  A.  5th 
Cir.  1913]  211  Fed.  at  page  [448], 
452,  128  C.  C.  A.  120,  in  which  it  was  in- 
cidentally said  that  the  defendant  could 
not  bring  itself  under  the  proviso  unless 
the  evidence  showed,  among  other  things, 
that  the  car  *  became  defective  while  be- 
ing used  on  the  line  of  railroad  of  de- 
fendant.' And  in  this  connection  it  is 
to  be  noted  that  in  Erie  R.  Co.  r.  U.  S., 
[C.  C.  A.  6th  Cir.  1917]  240  Fed. 
at  page  [20],  30,  [163  C.  C.  A.  64],  it 
was  specifically  pointed  out,  in  a  foot- 
note to  the  opinion,  that  the  record  *  did 
not  require  the  conclusion  that  the  cars 
had  become  defective  before  they  came 
to  be  used  by  defendant  on  its  line.'  The 
relative  phrase  *  such  carrier,'  as  used  in 
this  clause,  is  not  necessarily  to  be  re- 
ferred, as  the  defendant  insists,  accord- 
ing to  strict  grammatical  construction, 
to  the  last  antecedent,  namely,  any  com- 
mon carrier  subject  to  the  Act,  when  the 
meaning  of  the  clause  would  thereby  be 
impaired.  Summerman  v,  Knowles,  [  16^8] 
33  N.  J.  L.  202,  205.  And  when  this 
phrase  is  read  in  the  light  of  the  entire 
context,  we  are  of  opinion  that  it  plainly 
relates  to  the  carrier  hauling  the  defect 
ive  car  for  repairs;  and.  that  hence, 
under  the  express  limitation  contained  in 
this  clause,  a  defective  car  cannot  be 
hauled  for  repairs,  without  liability  for 
the  statutorv  penalty,  except  by  the  car- 
rier upon  whose  line  it  became  defective 
while  being  used.  This  construction  is  not 
only  required  by  the  language  of  the 
proviso,  but  is  in  strict  harmony  with 
the  reason  and  purpose  of  the  Safety 
Appliance  Acts,  and  the  intention  of 
Congress,  emphatically  expressed  in  sec- 
tion 5  of  the  Act,  that  all  movements 
of  defective  cars  not  specified  in  the 
proviso  of  section  4  shall  be  unlawful. 
The  effect  of  such  construction  is  un- 
doubtedly to  prohibit  a  carrier  from  haul- 
ing for  repairs  over  its  own  line  a  de- 
fective car  which  has  been  delivered  by 
a  connecting  carrier  in  interchange;  and 


to  avoid  liability  for  liauling  on  its  own 
lines  a  defective  car  thus  received,  it 
becomes  necessary,  as  a  practical  matter, 
for  a  carrier  to  which  a  car  subject  to 
the  provisions  of  the  Safety  Appliance 
Act  ha«  been  delivered  by  a  connecting 
carrier,  to  inspect  it  at  the  interchange 
point  before  accepting  it,  and  if  found  to 
be  defective,  to  refuse  to  accept  it  from 
the  connecting  carrier  or  to  use  or  haul 
it  upon  its  own  line  for  the  purpose  of  re- 
pairs or  otherwise.  Such  construction, 
emphasizing  the  necessity  for  vigilant 
examination  of  cars  at  interchange  points 
and  placing  the  responsibility  for  repairs 
upon  the  carrier  upon  whose  line  they 
became  defective,  is,  as  we  view  it,  in 
its  tendency  to  prevent  the  interchange 
of  defective  cars,  in  direct  furtherance 
of  the  remedial  and  humanitarian  pur- 
poses of  the  Safety  Appliance  Acts- 
Pennsvlvania  Co.  v.  U.  S.,  [C.  C.  A.  6th 
Cir.  1917]  241  Fed.  824,  154  C.  C.  A. 
526 ;  Gray  v.  Louisville,  etc.,  R.  Co.,  ( K. 
D.  Tenn.  1912)  197  Fed.  874,  876."  Balti- 
more, etc.,  R.  Co.  !?.  U.  S.,  (C.  C.  A.  6th 
Cir.  1917)  242  Fed.  420,  155  C.  C.  A. 
196. 


VI.   "Nearest  Avajlable   Point 


f> 


"The  statute  permits  a  defective  car 
to  be  hauled,  not  simply  to  the  nearest 
point  where  it  can  be  repaired,  but  *to 
the  nearest  available  point.'  The  word 
'available'  cannot  be  ignored.  It  has 
been  judicially  defined  (in  connection 
with  the  word  'assets')  as  follows: 
*  The  word  "  available "  must  have 
been  inserted  for  some  limiting  or  qual- 
ifying purpose.  It  must  have  been  in- 
tended as  including  certain  assets  and 
excluding  others,  else  there  was  no  reason 
for  its  use.  The  ordinary  meaning  of 
"  available  "  is  "  usable,  capable  of  being 
used  to  advantage."  Hamilton  v,  Me- 
nominee Falls  Q&arry  Co.,  [1900]  106 
Wis.  362,  359,  81  N.  W.  876,  878.' 
Availability  obviously  depends,  under 
the  statute,  on  other  considerations  be- 
sides that  of  mere  distance.  Whether 
Fitchburg  was,  under  all  the  circum- 
stances, the  '  nearest  available '  point  for 
the  repair  of  this  car,  was  a  matter  of 
business  judgment.  Upon  such  a  ques- 
tion, involving  as  it  does  many  elements, 
the  decision  of  those  in  charge  of  the 
business,  if  made  in  good  faith,  is  en- 
titled to  serious  consideration.  It  is  not 
shown  to  have  been  wrong  in  this  in- 
stance." U.  S.  t\  Boston,  etc,  R.  Co., 
(D.  C.  Mass.  1916)  243  Fed.  795. 

In  Pennsylvania  Co.  v,  U.  S.,  (C.  C.  A. 
6th  Cir.  1917)  241  Fed.  824,  164  C.  C.  A. 
526,  affirming  (N.  D.  Ohio  1915)  237  Fed. 
471,  it  was  held  that  the  defendant  had 
not  sustained  the  burden  of  showing  that, 
under  the  circumstances,  the  hauling  of 
a  "  hospital "  train  containing  a  large 
number  of  chained-un  ears,  a  distance  of 
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about  100  miles  to  a  repair  diop  passing 
on  the  way  other  repair  shops  unjustified 
by  the  conjecturally  poseible  (and  appar- 
ently improbable)  saving  of  a  few  days' 
time  in  effecting  the  repairs. 

VII.   "Ip  Such  Movement  Is 

NE5CESSARY  " 

Under  this  section  repairs  to  defective 
couplers  must  be  made  on  the  spot;  it 
is  unlawful  to  move  the  car.  Lorick  v. 
Seaboard  Air  Line  Ry.,  (S.  C.  1916)  93 
6.  E.  922,  wherein  the  court  said:  ''It  is 
the  law  of  the  federal  statute  that  such 
repairs  must  be  made  on  the  spot,  and 
cannot  be  hauled  to  the  most  available 
point  unless  '  such  movement  is  necessary 
to  make  such  repairs  and  such  repairs 
cannot  be  made  except  at  such  repair 
point.'  Section  4,  Federal  Safety  Appli- 
ance Act  of  1910.  Tliis  section  has  been 
construed  by  United  States  Supreme  Court 
in  U.  S.  r.  Erie  R.  Co.,  [1915]  237  U.  S. 
402,  35  S.  Ct.  621,  69  U.  S.  (L.  ed.)  1019. 
The  court  said :  *  The  hauling  of  the 
cars  with  defective  equipment  was  clearly 
in  contravention  of  the  statute.  While 
section  4  of  the  act  of  1910  permits  such 
cars  to  be  hauled,  without  liability  for 
the  statutory  penalty,  from  the  place 
where  the  defects  are  discovered  to  the 
nearest  available  point  for  making  repairs, 
it  distinctly  excludes  from  this  permis- 
fldon  all  cars  which  can  be  repaired  at  the 
place  where  they  are  found  to  be  defective, 
and  also  declares  that  nothing  therein 
shall  be  construed  to  permit  the  hauling 
of  defective  cars  "  by  means  of  chains  in- 
stead of  drawbars"  in  association  with 
other  cars  in  commercial  use,  unless  the 
defective  cars  "contain  live  stock  or 
perishable  freight."  Six  of  the  cars  that 
were  hauled  while  their  equipment  was 
defective  could  have  been  readily  repaired 
at  the  place  where  the  defects  were  dis- 
covered, which  was  before  the  hauling  be- 
gan. The  remaining  two  were  hauled  by 
means  of  chains  instead  of  drawbars  in 
association  with  other  cars  in  commercial 
use,  and  it  is  not'  claimed  that  thev  con- 
tained  live  stock  or  perishable  freight.'  " 

A  car  can  be  moved  for  purposes  of  re- 
pair under  the  proviso  of  this  section 
only  when  such  a  movement  is  necessary; 
that  is,  when  the  repair  is  of  a  character 
which  requires  the  taking  of  the  car  to 
some  particular  point,  and  the  movement 
which  is  permitted  must  be  for  the  pur- 
pose of  making  repairs.  Chicago,  etc., 
R.  Co.  17.  U.  S.,  (CO.  A.  8th  Cir.  1913) 
211  Fed.  12,  127  C.  a  A.  438. 

The  requirement  of  this  section  that  the 
movement  of  a  car  for  the  purpose  of  re- 
pairing a  defective  equipment  must  be 
"  necessary "  will  not  be  interpreted  to 
mean  that  it  be  practicable,  convenient 
or  expedient.  U.  S.  v,  Atchison,  etc.,  R. 
Co.,    (S.   D.   Cal.    1915)    220   Fed.    216, 


wherein  the  sole  question  involved  was 
whether  or  not,  upon  the  discovery  of  an 
inhibited  defect  in  the  equipment  of  a  car, 
the  common,  carrier  may  haul  the  car  in 
the  usual  and  ordinary  way  from  the  place 
where  the  defect  is  first  discovered  to  the 
nearest  place  where  such  repairs  as  are 
necessary,  because  of  the  existence  of  such 
defect,  are  usually  and  ordinarily  made, 
in  spite  of  the  fact  that  with  but  little  if 
any  inconvenience  or  interference  with  the 
practicable  operation  of  the  carrier's  busi- 
ness, such  repair  could  have  been  made 
upon  the  ground,  and  without  any  neces- 
sity of  moving  the  car  or  subjecting  em- 
ployees of  the  carrier  to  risk  of  injury. 

VIII.  "Remedial  Acthon" 

"Although  §  4  of  the  act  of  1910  re- 
lieves the  carrier  from  the  statutory  p^i- 
alties  while  a  car  is  being  hauled  to  the 
nearest  available  point  for  repairs,  it  ex- 
pressly provides  that  it  shall  not  be  con- 
strued to  relieve  a  carrier  from  liability 
in  a  remedial  action  for  the  death  or 
injury  of  an  employee  caused  by  or  in 
connection  with  the  movement  of  a  cor 
with  defective  equipment.  .  .  .  The  stat- 
ute imposes  an  ab»)lute  and  unqualified 
duty  to  nuiintain  the  appliance  in  secure 
condition."  Texas,  etc.,  R.  Co.  v.  Rigsby, 
(1916)  241  U.  S.  33,  36  S.  Ct.  482,  60 
U.  S.  (L.  ed.)  874,  affirming  (C.  C.  A. 
6th  Cir.  1915)  222  Fed.  221,  138  C.  C.  A. 
51,  and  folloicing  Great  Northern  R.  Co. 
t?.  Otos,  (1915)  239  U.  S.  349,  36  S.  Ct. 
124,  60  U.  S.  (L.  ed.)   322. 

"  The  supplementary  Act  of  April  14, 
1910,  c.  160,  sec.  4,  relieves  the  carrier 
from  the  statutory  penalties  while  the 
car  is  being  hauled  to  the  nearest  avail- 
able point  where  it  can  be  repaired,  but 
expressly  provides  that  it  shall  not  be 
construed  to  relieve  from  liability  for  in- 
jury to  an  employee  in  connection  with 
the  hauling  of  the  car.  The  next  section 
recites  that  under  sec.  4  the  movement 
of  a  car  with  defective  equipment  ma^  be 
made  within  the  limits  there  specified 
without  incurring  the  penalties,  'but 
shall  in  all  other  respects  be  unlawful.' 
Whether  or  not  the  absolute  liability  cre- 
ated by  the  earlier  act  extended  to  the 
present*  case,  and  we  are  far  from  imply- 
ing that  it  did  not,  the  Act  of  1910  im- 
ports with  unmistakable  iteration,  that 
the  liability  exists.  Under  the  instruc- 
tions of  the  court  the  jury  must  have 
foimd  that  the  defect  was  the  proximate 
cause  of  the  injury,  as  that  was  made  a 
condition  of  the  plaintiflf's  right  to  re- 
cover. If  so,  the  fact  that  the  plaintiff's 
conduct  contributed  to  the  result  was  not 
a  defense.  Act  of  April  22,  1908,  c  149, 
sees.  3,  4;  25  Stat.  65,  66.  Grand  Trunk 
Western  R  Co.  v.  Lindsay,  [1914]  233  U. 
S,  42,  [34  S.  Ct.  581,  58  U.  S.  (L.  ed., 
838].     In  view  of  the.  statutes  it  is  un- 
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necessary  to  consider  the  limits  to  the 
plaintiff*s  authority  by  his  instructions 
from  above.  In  any  view  of  the  evidence 
he  \vsi9  not  withdrawn  from  the  protection 
of  the  acts."  Great  Northern  R.  Co.  v, 
Otos,  (1915)  239  U.  S.  349,  36  S.  Ct. 
124,  60  U.  S.    (L.  ed.)    322. 

IX.  Hauling  "  By  Means  of  Chains  " 

In  Erie  R.  Co.  i?.  U.  S.,  (C.  C.  A.  ffth 
Cir.  1D17)  240  Fed.  28,  153  C.  C.  A.  64, 
the  court  had  under  consideration  the  sub- 
proviso  to  this  section,  which  provides 
as  follows:  "Nothing  in  this  proviso 
shall  be  construed  to  permit  the  hauling 
of  defective  cars  by  means  of  chains  in- 
stead of  drawbars,  in  revenue  trains  or  in 
association  with  other  cars  that  are  com- 
mercially used,*'  etc.  With  reference  to 
this  Bubproviso  the  court  said:  "This 
exception  or  proviso  is  capable  of  more 
than  one  construction.  It  may  refer  only 
to  cars  where  the  coupling  devices  are  so 
defective  that  the  cars  must  be  hauled 
by  chains  instead  of  drawbars.  This  we 
call  the  first  construction.  If  this  is  to 
be  adopted,  it  excepts  such  chained-up  cars 
from  the  general  hauling  permission  given 
in  the  body  of  the  proviso,  and,  as  to  them, 
restricts  that  permission  to  some  method 
which  does  not  involve  hauling  them  in 
association  with  other  cars  commercially 
used,  and  thus,  by  inference,  permits  the 
hauling  of  a  chained-up  car  to  the  nearest 
available  repair  point  by  an  engine  de- 
voted only  to  that  car,  or  in  *  hospital 
trains/   or   perhaps   in   some  other   way. 


By  what  we  call  the  second  construction, 
the  subproviso  refers  to  three  different 
classes  of  cars,  and  forbids  the  hauling  of 
defective  cars  (a)  by  means  of  chainB 
instead  of  drawbars;  (b)  in  revenue 
trains;  or  (c)  in  association  with  other 
cars  commercially  used.  If  this  is  right, 
defective  cars  cannot  be  hauled  at  all  by 
means  of  chains  inetead  of  drawbars,  nor 
can  they  be  taken  even  to  the  nearest  i-e- 
pair  point,  unless  by  themselves  and  nor 
in  association  with  commercial  cars.  Tbii» 
second  construction  is  the  one  contended 
for  by  the  government  and  adopted  by  the 
court  below;  the  first  is  urged  by  the 
plaintiff  in  error.  The  case  must  be  de- 
cided, practically,  as  one  of  first  impres- 
sion; the  question  has  not  been  consid- 
ered in  any  reported  decision.  We  are 
convinced  that  the  first  construction  is  the 
right  one;  and  several  considerations  per- 
suade us  to  this  end,"  See  also  Pennsyl- 
vania Co.  17.  U.  S.,  (C.  C.  A.  6th  Cir. 
1917)  241  Fed.  824,  154  C.  C.  A.  526, 
affirming  (N.  D.  Ohio  1916),  237  Fed. 
471. 

X.   In   Association    with   Cabs  '*Oom- 

MEBGIALLT  USED  " 

The  fact  that  a  car  is  being  hauled  for 
repair  in  connection  with  cars  in  com- 
mercial use  does  not  take  such  movement 
out  of  the  proviso  if  otherwise  coming 
within  its  terms.  Baltimore,  etc..  R.  Go. 
t?.  U.  8.,  (C.  C.  A.  6th  Cir.  1917)  242 
Fed.  420,  165  C.  C.  A.  196,  following 
Erie  R.  Co.  v,  U.  S.,  (C.  C.  A.  6th  Cir. 
1917)   240  Fed.  28,  153  C.  C.  A.  64. 


Sec.  5.  [Liability  for  hauling  defective  cars  except  for  repairs.]  That 
except  that,  within  the  limits  specified  in  the  preceding  section  of  this  Act, 
the  movement  of  a  car  with  defective  or  insecure  equipment  may  be  made 
without  incurring  the  penalty  provided  by  the  statutes,  but  shall  in  all 
respects  be  unlawful,  nothing  in  this  Act  shall  be  held  or  construed  to 
relieve  any  common  carrier,  the  Interstate  Commerce  Commission,  or  any 
United  States  attorney  from  any  of  the  provisions,  powers,  duties,  liabili- 
ties, or  requirements  of  said  Act  of  March  second,  eight^n  hundred  and 
ninety-three,  as  amended  by  the  Acts  of  April  first,  eighteen  hundred  and 
ninety-six,  and  March  second,  nineteen  hundred  and  three ;  and,  except  as 
aforesaid,  all  of  the  provisions,  powers,  duties,  requirements,  and  liabilities 
of  said  Act  of  March  second,  eighteen  hundred  and  ninety-three,  as  amended 
by  the  Acts  of  April  first,  eighteen  hundred  and  ninety-six,  and  March  sec- 
ond, nineteen  hundred  and  three,  shall  apply  to  this  Act.    [36  Stat.  L,  299.] 

The  Act  of  March  2,  1893,  ch.  196,  mentioned  in  the  text,  as  amended  by  the  Act 
of  April  1,  1896,  ch.  87,  is  given  supra,  p.  1155  ei  aeq. 

The  Act  of  March  2,  1903,  ch.  976,  also  mentioned  in  the  text,  is  given  suprOj 
p.  1183  et  seq. 

Construotion.—"  Section    5    of   the    act  349,  36  S.  Ct.  124,  60  U.  S.  (L.  ed.)  322). 

of  1^10  expressly  forbids  the  movement  of  The  fact  that  the  cars  were  hauled  in  the 

such  defective  cars  otherwise  than  within  condition  in  which  they  admittedly  were 

the  express  limitations  of  section  4  (Great  shows  prima  facie  a  violation  of  the  pro* 

Northern  H.  Co.  v,  Otos,  [1916]  2S9  U.  S.  visiont  of  the  sections  mentioned.    Th» 
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harden   is   thus  cast  upon   defendant   to  R.  Co.,    (C.  C.  A.  5th  Cir.   1913]),  211 

show  affinnatively  that  its  act  is  within  Fed.  44S,  453,  128  C.  C.  A.  120.''    Pennsyl- 

the  proviso  of  section  4  of  the  act  of  1910.  vaniaCo.  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1917) 

Schlemmer  v.  Buffalo,  etc.,  R.  Co.,  [1907]  241  Fed.  834,  154  C.  C.  A.  526,  affirming 

205  U.  S.  1,  10,  27  S.  Ct.  4f07,  51  U.  S.  (N.  D.  Ohio  1915),  237  Fed.  471. 
(L.  ed.)  681,  [685];  U.  S.  V.  Trinity,  etc., 

Sec.  6.  [Enforcement  by  Interstate  Commerce  Commission.]  That  it 
shall  be  the  duty  of  the  Interstate  Commerce  Commission  to  enforce  the 
provisions  of  this  Act,  and  all  powers  heretofore  granted  to  said  commission 
are  hereby  extended  to  it  for  the  purpose  of  the  enforcement  of  this  Act.  [36 
Stat,  L.  299.] 


[Sec.  1.]  [Extension  of  period  for  compliance  with  safety  appliance 
acts.]  •  •  •  That  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission to  extend  the  period  within  which  any  common  carrier  shall  com- 
ply with  the  provisions  of  section  three  of  the  Act  entitled,  **An  Act  to  sup- 
plement *An  Act  to  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous  brakes  and  their 
locomotives  with  driving-wheel  brakes,  and  for  other  purposes/  and  other 
safety-appliance  Acts,  and  for  other  purposes,"  approved  April  fourteenth, 
nineteen  hundred  and  ten,  shall  apply  to  cars  actually  placed  in  service 
between  the  date  of  the  passage  of  said  Act  and  the  first  day  of  July,  nine- 
teen hundred  and  eleven,  in  the  same  manner  and  to  the  same  extent  that  it 
applies  to  cars  actually  in  service  upon  the  date  of  the  passage  of  said  Act. 
[36  Stat,  L,  1397.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1911,  ch.  285. 
The  Act  of  April   14,   1910,  ch.   160,  §   3,  mentioned  in  the  text,  is  given  awpra, 
p.   1191. 


An  Act  To  promote  the  safety  of  employees  on  railroads. 

[Act  of  May  30,  1908,  ch.  225,  35  Stat.  L.  476.] 

[Sec.  1.]  [Locomotive  ash  pan  —  engines  to  be  equipped  with  safety 
pans.]  That  on  and  after  the  first  day  of  January,  nineteen  hundred  and 
ten,  it  shall  be  unlawful  for  any  common  carrier  engaged  in  interstate  or 
foreign  commerce  by  railroad  to  use  any  locomotive  in  moving  interstate  or 
foreign  traffic,  not  equipped  with  an  ash  pan,  which  can  be  dumped  or 
emptied  and  cleaned  without  the  necessity  of  any  employee  going  under 
such  locomotive.    [35  Stat.  L.  476.] 

This  is  the  first  section  of  the  "Ash  Pan  Act." 

See  the  notes  to  the  Act  of  March  2,  1893,  ch.  196,  §  1,  supra,  p.  1155. 

Sec.  2.  [Use  of  locomotives  not  equipped  with,  forbidden.]  That  on 
and  after  the  first  day  of  Januaiy,  nineteen  hundred  and  ten,  it  shall  be 
unlawful  for  any  common  carrier  by  railroad  in  any  Territory  of  the  United 
'States  or  the  District  of  Columbia  to  use  any  locomotive  not  equipped  with 
an  ash  pan,  which  can  be  dumped  or  emptied  and  cleaned  without  the  neces- 
sity  of  any  employee  going  under  such  locomotive.    [35  Stat.  L.  476.] 


1200  8  FED.  STAT.  ANN.  (2d  Ed.) 

Sec.  3,  [Penalty  for  violation  —  suits  —  information.]  That  any  sach 
common  carrier  using  any  locomotive  in  violation  of  any  of  the  provisions  of 
this  Act  shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  each  and 
every  such  violation,  to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the 
United  States  district  attorney  in  the  district  court  of  the  United  States 
having  jurisdiction  in  the  locality  where  such  violation  shall  have  been  com- 
mitted ;  and  it  shall  be  the  duty  of  such  district  .attorney  to  bring  such  suits 
upon  duly  verified  information  being  lodged  with  him  of  such  violation 
having  occurred ;  and  it  shall  also  be  the  duty  of  the  Interstate  Commerce 
Commission  to  lodge  with  the  proper  district  attorneys  information  of  any 
such  violations  as  may  come  to  its  knowledge.     [35  Stat,  L,  476.] 

Sec.  4.  [Interstate  Commerce  Commission  to  enforce  Act.]  That  it 
shall  be  the  duty  of  the  Interstate  Commerce  Commission  to  enforce  the 
provisions  of  this  Act,  and  all  powers  heretofore  granted  to  said  Commis- 
sion are  hereby  extended  to  it  for  the  purpose  of  the  enforcement  of  this 
Act.     [35  Stat,  L.  476,] 

See  the  notes  to  the  Act  of  March  2,  1893,  ch.  196,  §  1,  supra,  p.  1155. 

Sec.  5.  [BeceiverSi  etc.,  included  in  term  ''  common  carrier."]  That 
the  term  **  common  carrier  "  as  used  in  this  Act  shall  include  the  receiver 
or  receivers  or  other  persons  or  corporations  charged  with  the  duty  of  the 
management  and  operation  of  the  business  of  a  common  carrier.  [35  Stat. 
L,  476,] 

Sec.  6.  [Exception.]  That  nothing  in  this  Act  contained  shall  apply  to 
any  locomotive  upon  which,  by  reason  of  the  use  of  oil,  electricity,  or  other 
such  agency,  an  ash  pan  is  not  necessary.    [35  Stat.  L,  476.] 


An  Act  To  promote  the  safety  of  employees  and  travelers  upon  railroads 
by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  locomotives  with  safe  and  suitable  boilers  and  appurte- 
nances thereto. 

[Act  of  Feb,  17,  1911,  ch,  103,  36  Stat.  L.  913.] 

[Sec.  1.]  [Locomotive  boilers  —  common  carriers  affected  by  Act- 
meaning  of  terms — "railroads  *' — **  employees."]  That  the  provisions 
of  this  Act  shall  apply  to  any  common  carrier  or  carriers,  their  officers, 
agents,  and  employees,  engaged  in  the  transportation  of  passengers  or  prop- 
erty by  railroad  in  the  District  of  Columbia,  or  in  any  Territory  of  the 
United  States,  or  from  one  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia  to  any  other  State  or  Territory  of  .the  United  States  or 
the  District  of  Columbia,  or  from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in  the  United  States.  The  term  **  rail- 
road .'  *  as  used  in  this  Act  shall  include  all  the  roads  in  use  by  any  common 
carrier  operating  a  railroad,  whether  owned  or  operated  under  a  contract, 
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agreement,  or  l^ase,  fuid  the  term  **  employees"  as  used  in  this  Act  shall 
be  held  to  mean  persons  actually  engaged  in  or  connected  with  the  move- 
ment of  any  train.     [36  Stat,  L.  913.] 

This  and  the  foHowing   sections  2-10  constitute  the  "  Locomotive   Boiler  Act  of 
1911." 
See  the  notes  to  the  Act  of  March  2,  1893,  ch.  196,  §  1,  supra,  p.  1155. 

SUte  statutes  in  conflict  with  this  Act  Co.  v,  Hughes,  (S.  D.  Ohio  1912)  201 
are  superseded  by  it.    Louisville,  etc.,  H.       Fed.  727. 

Sec.  2.  [Locomotives  —  use,  unless  with  safe  boilers,  unlatvful  — 
inspection.]  That  from  and  after  the  first  day  of  July,  nineteen 
hundred  and  eleven,  it  shall  be  unlawful  for  any  common  carrier,  its 
officers  or  agents,  subject  to  this  Act  to  use  any  locomotive  engine  propelled 
by  steam  power  in  moving  interstate  or  foreign  traffic  unless  the  boiler  ot 
said  locomotive  and  appurtenances  thereof  are  in  proper  condition  and  safe 
to  bperate  in  the  service  to  which  the  same  is  put,  that  the  same  may  be 
employed  in  the  active  service  of  such  carrier  in  moving  traffic  without 
unnecessary  peril  to  life  or  limb,  and  all  boilers  shall  be  inspected  from  time 
to  time  in  accordance  with  the  provisions  of  this  Act,  and  be  able  to  with- 
stand such  test  or  tests  as  may  be  prescribed  in  the  rules  and  regulations 
hereinafter  provided  for.     [36  Stat.  L.  913.] 

The  provisions  of  this  section  were  extended  by  the  Act  of  March  4,  1915,  ch.  169, 
i  1,  ffi/ro,  p.  1206. 

Sec.  3.  [Chief  and  two  assistant  chief  inspectors  —  appointment,  etc. — 
selection — salaries,  etc. —  office,  etc.]  That  there  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  a  chief 
inspector  and  two  assistant  chief  inspectors  of  locomotive  boilers,  who  shall 
have  general  superintendence  of  the  inspectors  hereinafter  provided  for, 
direct  them  in  the  duties  hereby  imposed  upon  them,  and  see  that  the 
requirements  of  this  Act  and  the  rules,  regulations,  and  instructions  made 
or  given  hereunder  are  observed  by  common  carriers  subject  hereto.  The 
said  chief  inspector  and  his  two  assistants  shall  be  selected  with  reference 
to  their  practical  knowledge  of  the  construction  and  repairing  of  boilers, 
and  to  their  fitness  and  ability  to  systematize  and  carry  into  effect  the  pro- 
visions hereof  relating  to  the  inspection  and  maintenance  of  locomotive  boilr 
ers.  The  chief  inspector  shall  receive  a  salary  of  four  thousand  dollars  per 
year  and  the  assistant  chief  inspectors  shall  each  receive  a  salary  of  three 
thousand  dollars  per  year ;  and  each  of  the  three  shall  be  paid  his  traveling 
expenses  incurred  in  the  performance  of  his  duties.  The  office  of  the  chief 
inspector  shall  be  in  Washington,  District  of  Columbia,  and  the  Interstate 
Commerce  Commission  shall  provide  such  stenographic  and  clerical  help  as 
the  business  of  the  offices  of  the  chief  inspector  and  his  said  assistants  may 
require.     [36  Stat.  L.  914.] 

The  powers  and  duties  of  the  chief  inspector  and  the  assistant  inspectors  wci'i 
extended  by  the  Act  of  March  4,  1916,  ch.  169,  §  2,  infra,  p.  1205. 

Sec.    4.  [Inspection  districts  —  district  inspectors  —  in  classified  civil 

service  —  salaries,  etc. —  examinations  of  applicants  —  disquaUflcations.] 

That    imnjiediately  •  after    his   appointment    and    qualification    the   chief 
8  F.  S.  A.—  39 
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inspector  shall  divide  the  territory  comprising  the  several  States,  the  Terri- 
tories of  New  Mexico  and  Arizona,  and  the  District  of  Columbia  into  fifty 
locomotive  boiler-inspection  districts,  so  arranged  that  the  service  of  the 
inspector  appointed  for  each  district  shall  be  most  effective,  and  so  that  the 
work  required  of  each  inspector  shall  be  substantially  the  same.  Thereupon 
there  shall  be  appointed  by  the  Interstate  Commerce  Commission  fifty 
inspectors  of  locomotive  boilers.  Said  inspectors  shall  be  in  the  classified 
service  and  shall  be  appointed  after  competitive  examination  according  to 
the  law  and  the  rules  of  the  Civil  Service  Commission  governing  the  classi- 
fied service.  The  chief  inspector  shall  assign  one  inspector  so  appointed  to 
each  of  the  districts  hereinbefore  named.  Each  inspector  shall  receive  a 
salary  of  one  thousand  eight  hundred  dollars  per  year  and  his  traveling 
expenses  while  engaged  in  the  performance  of  his  duty.  He  shall  receive  in 
addition  thereto  an  annual  allowance  for  office  rent,  stationery,  and  clerical 
assistance,  to  be  fixed  by  the  Interstate  Commerce  Commission,  but  not  to 
exceed  in  the  case  of  any  district  inspector  six  hundred  dollars  per  year. 
In  order  to  obtain  the  most  competent  inspectors  possible,  it  shall  be  the 
duty  of  the  chief  inspector  to  prepare  a  list  of  questions  to  be  propounded 
to  applicants  with  respect  to  construction,  repair,  operation,  toting,  and 
inspection  of  locomotive  boilers,  and  their  practical  experience  in  such 
work,  which  list,  being  approved  by  the  Interstate  Commerce  Commission, 
shall  be  used  by  the  Civil  Service  Commission  as  a  part  of  its  examination. 
No  person  interesited,  either  directly  or  indirectly,  in  any  patented  article 
required  to  be  used  on  any  locomotive  under  supervision  or  who  is  intem- 
perate in  his  habits  shall  be  eligible  to  hold  the  office  of  either  chief  inspector 
or  assistant  or  district  inspector.    [36  Stat.  L.  914.] 

The  Territoriea  of  New  Mexico  and  Arizona  have  subsequently  been  admitted  aa 
States.    See  Stahss. 

Sec.  5.  [Inspection  by  carriers  —  approval,  etc.,  of  rules  filed  —  rules 
to  be  observed  if  carrier  fails  to  file  any  —  changes  —  office  rules,  etc. — 
approval  of  all  rules.]  That  each  carrier  subject  to  this  Act  shall  file  its 
rules  and  instructions  for  the  inspection  of  locomotive  boilers  with  the  chief 
inspector  within  three  months  after  the  approval  of  this  Act,  and  after 
hearing  and  approval  by  the  Interstate  Commerce  Commission,  such  rules 
and  instructions,  with  such  modifications  as  the  commission  requires,  shall 
become  obligatory  upon  such  carrier :  Provided,  however,  That  if  any  car- 
rier subject  to  this  Act  shall  fail  to  file  its  rules  and  instructions  the  chief 
inspector  shall  prepare  rules  and  instructions  not  inconsistent  herewith  for 
the  inspection  of  locomotive  boilers,  to  be  observed  by  such  carrier ;  which 
rules  and  instructions,  being  approved  by  the  Interstate  Commerce  Com- 
mission, and  a  copy  thereof  being  served  upon  the  president,  general  mana- 
ger, or  general  superintendent  of  such  carrier,  shall  be  obligatory,  and  a 
violation  thereof  punished  as  hereinafter  provided:  Provided  also,  That 
such  common  carrier  may  from  time  to  time  change  the  rules  and  regula- 
tions herein  provided  for,  but  such  change  shall  not  take  effect  and  the 
new  rules  and  regulations  be  in  force  until  the  same  shall  have  been  filed 
with  and  approved  by  the  Interstate  Commerce  Commission.  The  chief 
inspector  shall  also  make  all  needful  rules,  regulations,  and  instructions 
not  inconsistent  herewith  for  the  conduct  of  his  office  and  for  the  government 
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of  the  district  inspectors:  Provided,  however,  That  all  such  rales  and 
instructions  shall  be  approved  by  the  Interstate  Commerce  Commission 
before  they  take  effect.    [36  8iat  L.  914.] 

Sec.  6.  [District  inspection — personal  inspection  of  boilers  —  inspec- 
tion by  carriers  —  sworn  reports  to  be  filed — repairing  defects  —  notice 
of  defective  boilers,  etc. — appeals  to  chief  inspector  by  carrier — re-exam- 
ination—  effect — appeals  to  Interstate  Commerce  Commission  —  final 
action — inspector's  requirements  effective  pending  appeals.]  That  it 
shall  be  the  duty  of  each  inspector  to  become  familiar,  so  far  as  practicable, 
with  the  condition  of  each  locomotive  boiler  ordinarily  housed  or  repaired 
in  his  district,  and  if  any  locomotive  is  ordinarily  housed  or  repaired  in 
two  or  more  districts,  then  the  chief  inspector  or  an  assistant  shall  make 
such  division  between  inspectors  as  will  avoid  the  necessity  for  duplication 
of  work.  Each  inspector  shall  make  such  personal  inspection  of  the  locomo- 
tive boilers  under  his  care  from  time  to  time  as  may  be  necessary  to  fully 
carry  out  the  provisions  of  this  Act,  and  as  may  be  consistent  with  his  other 
duties,  but  he  shall  not  be  required  to  make  sucli  inspections  at  stated  times 
or  at  regular  intervals.  His  first  duty  shall  be  to  see  that  the  carriers  make 
inspections  in  accordance  with  the  rules  and  regulations  established  or 
approved  by  the  Interstate  Commerce  Commission,  and  that  carriers  repair 
the  defects  which  such  inspections  disclose  before  the  boiler  or  boilers  or 
appurtenances  pertaining  thereto  are  again  put  in  service.  To  this  end 
each  carrier  subject  to  this  Act  shall  file  with  the  inspector  in  charge,  under 
the  oath  of  the  proper  officer  or  employee,  a  duplicate  of  the  report  of  each 
inspection  required  by  such  rules  and  regulations,  and  shall  also  file  with 
such  inspector,  under  the  oath  of  the  proper  officer  or  employee,  a  report 
showing  the  repair  of  the  defects  disclosed  by  the  inspection.  The  rules 
and  regulations  hereinbefore  provided  for  shall  prescribe  the  time  at  which 
such  reports  shall  be  made.  Whenever  any  district  inspector  shall,  in  the 
performance  of  his  duty,  find  any  locomotive  boiler  or  apparatus  pertain- 
ing thereto  not  conforming  to  the  requirements  of  the  law  or  the  rules  and 
regulations  established  and  approved  as  hereinbefore  stated,  he  shall  notify 
the  carrier  in  writing  that  the  locomotive  is  not  in  serviceable  condition, 
and  thereafter  such  boiler  shall  not  be  used  until  in  serviceable  condition : 
Provided,  That  a  carrier,  when  notified  by  an  inspector  in  writing  that  a 
locomotive  boiler  is  not  in  serviceable  condition,  because  of  defects  set  out 
and  described  in  said  notice,  may  within  five  days  after  receiving  said 
notide,  appeal  to  the  chief  inspector  by  telegraph  or  by  letter  to  have  said 
boiler  reexamined,  and  upon  receipt  of  the  appeal  from  the  inspector's 
decision,  the  chief  inspector  shall  assign  one  of  the  assistant  chief  inspectors 
or  any  district  inspector  other  than  the  one  from  whose  decision  the  appeal 
is  taken  to  reexamine  and  inspect  said  boiler  within  fifteen  dayis  from  date 
of  notice.  If  upon  such  reexamination  the  boiler  is  found  in  serviceable 
condition,  the  chief  inspector  shall  immediately  notify  the  carrier  in  writ- 
ing, whereupon  such  boiler  may  be  put  into  service  without  further  delay ; 
but  if  the  reexamination  of  said  boiler  sustains  the  decision  of  the  district 
inspector,  the  chief  inspector  shall  at  once  notify  the  carrier  owning  or 
operating  such  locomotive  that  the  appeal  from  the  decision  of  the  inspector 
is  dismissed,  and  upon  receipt  of  such  notice  the  carrier  may,  within  thirty 
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days,  appeal  to  the  Interstate  Commerce  Commission,  and  upon  sueh  appeal, 
and  after  hearing,  said  Commission  shall  have  power  to  revise,  modify,  or 
set  aside  sueh  action  of  the  chief  inspector  and  declare  that  said  locomotive 
is  in  serviceable  condition  and  authorize  the  same  to  be  operated :  Provided 
further,  That  pending  either  appeal  the  requirements  of  the  inspector  shall 
be  effective.    [36  Stat.  L,  915.] 

Sec.  7.  [Annual  report  of  chief  inspector.]  That  the  chief  inspector 
shall  make  an  annual  report  to  the  Interstate  Commerce  Commission  of  the 
work  done  during  the  year,  and  shall  make  such  recommendations  for  the 
betterment  of  the  service  as  he  may  desire.    [36  StcU.  L.  916,] 

Sec.  8.  [Accidents  from  failure  of  boilers  —  investigation  —  disabled 
parts  to  be  preserved  —  detailed  reports — reports  by  Interstate  Com- 
merce  Commission  of  cause,  etc. — reports,  etc.,  not  admitted  in  damage 
suits.]  That  in  the  case  of  accident  resulting  from  failure  from  any  cause 
of  a  locomotive  boiler  or  its  appurtenances,  resulting  in  serious  injury  or 
death  to  one  or  more  persons,  a  statement  forthwith  must  be  made  in  writ- 
ing of  the  fact  of  such  accident,  by  the  carrier  owning  or  operating  said 
locomotive,  to  the  chief  inspector.  Whereupon  the  facts  concerning  such 
accident  shall  be  investigated  by  the  chief  inspector  or  one  of  his  assistants, 
or  such  inspector  as  the  chief  inspector  may  designate  for  that  purpose. 
And  where  the  locomotive  is  disabled  to  the  extent  that  it  can  not  be  run  by 
its  own  steam,  the  part  or  parts  affected  by  the  said  accident  shall  be  pre- 
served by  said  carrier  intact,  so  far  as  possible,  without  hindrance  or  inter- 
ference to  traffic  until  after  said  inspection.  The  chief  inspector  or  an 
assistant  or  the  designated  inspector  making  the  investigation  shall  exam- 
ine or  cause  to  be  examined  thoroughly  the  boiler  or  part  affected,  making 
full  and  detailed  report  of  the  cause  of  the  accident  to  the  chief  inspector. 

The  Interstate  Commerce  Commission  may  at  any  time  call  upon  the  chief 
inspector  for  a  report  of  any  accident  embraced  in  this  section,  and  upon 
the  receipt  of  said  report,  if  it  deems  it  to  the  public  interest,  make  reports 
of  such  investigations,  stating  the  cause  of  accident  together  with  such 
recommendations  as  it  deems  proper.  Such  reports  shall  be  made  public 
in  such  manner  as  the  commission  deems  proper.  Neither  said  report  nor 
any  report  of  said  investigation  nor  any  part  thereof  shall  be  admitted  as 
evidence  or  used  for  any  purpose  in  any  suit  or  action  for  damages  growing 
out  of  any  matter  mentioned  in  said  report  or  investigation.  [36  8tat>  L, 
916.] 

Provisions  requiring  carriers  to  make  reports  of  all  accidents  were  made  by  the 
Act  of  May  6,  1910,  ch.  208,  given  under  subdivision  V  of  this  title,  infra,  p.  1420. 

Sec.  9.  [Penalty  for  violations  by  carriers  —  duty  of  district  attorneys 
to  bring  suits — information  from  chief  inspector.]  That  any  comnaon 
carrier  violating  this  Act  or  any  rule  or  regulation  made  under  its  provi- 
sions or  any  lawful  order  of  any  inspector  shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  and  every  such  violation,  to  be  recovered  in  a  suit 
or  suits  to  be  brought  by  the  United  States  attorney  in  the  district  court  of 
the  United  States  having  jurisdiction  in  the  locality  where  sueh  violatiopi 
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shall  have  been  committed ;  and  it  shall  be  the  duty  of  such  attorneys,  sub- 
ject to  the  direction  of  the  Attorney-General  to  bring  such  suits  upon  duly 
verified  information  being  lodged  with  them,  respectively,  of  such  viola- 
tions having  occurred;  and  it  shall  be  the  duty  of  the  chief  inspector  of 
locomotive  boilers  to  give  information  to  the  proper  United  States  attorney 
of  all  violations  of  this  Act  coming  to  his  knowledge.    [36  Stat.  L.  91€',] 

Sec.  10.  [Limit  of  appropriatioxis.]  That  the  total  amounts  directly 
appropriated  to  carry  out  the  provisions  of  this  Act  shall  not  exceed  for 
any  one  fiscal  year  the  sum  of  three  hundred  thousand  dollars.  [36  Stat. 
L.  916.] 


An  Act  To  amend  an  Act  entitled  ''An  Act  to  promote  the  safety  of 
employees  and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  locomotives  with 
safe  and  suitable  boilers  and  appurtenances  thereto, ' '  approved  Feb- 
ruary seventeenth,  nineteen  hundred  and  eleven. 

[Act  of  March  4, 1915,  ch,  169,  38  Stat.  L.  1192.] 

[Sec.  1.]  [Equipment  of  locomotives  with  safe  boilers  and  appurte- 
nances.] That  section  two  of  the  Act,  entitled  **An  Act  to  promote  the 
safety  of  employees  and  travelers  upon  railroads  by  compelling  common 
carriers  engaged  in  interstate  commerce  to  equip  their  locomotives  with 
safe  and  suitable  boilers  and  appurtenances  thereto,''  approved  February 
seventeenth,  nineteen  hundred  and  eleven,  shall  apply  to  and  include  the 
entire  locomotive  and  tender  and  all  parts  and  appurtenances  thereof. 
[38  Stat.  L.  1192.] 

This   and   the   following   sections   2-4   constitute   the   "Locomotive   Boiler   Act   of 
1915." 
The  Act  of  Feb.  17,  1911,  ch.  103,  §  2,  mentioned  in  the  text,  is  given  «iif>ra,  p.  1201. 


Headlights.—  In  Vandalia  R.  Co.  t?.  Pub- 
lic Service  Commission,  [191ff]  242  U.  S. 
255,  37  S.  a.  93,  61  U.  S.  (L.  ed.)  276, 
(affirming  (1914)  182  Ind.  382,  101  X.  E. 
85),  which  had  to  do  with  the  validity 
of  a  state  statute  regulating  headlights 
on  locomotives  used  in  interstate  com- 
merce passed  at  a  time  prior  to  the  pas- 
sage of  the  Act  of  March  4,  1915,  but  after 
the  Act  of  February  17,  1911,  or  in  other 
words  in  1909,  the  court  said :  "  So  far 
as  the  attack  upon  the  Act  of  1909  and 
the  order  made  pursuant  to  it  is  based 
upon  interference  with  interstate  com- 
merce, it  vety  properly  is  conceded  that, 
but  for  a  recent  act  of  Congress,  the  case 
would  be  controlled  by  Atlantic  Coast 
Line  R.  Co.  r.  Georgia,  [1914]  234  U.  S. 
280.  290,  [34  S.  Ct.  829,  58  U.  S.  (L.  ed.) 
1312,  1317],  where  it  was  held  that  in 
the  absence  of  federal  legislation  the 
states  are  at  liberty,  in  the  exercise  of 
their  police  power,  to  establish  regulations 
for  securing  safety  in  the  physical  opera- 
tion of  railroad  trains  within  their  ter- 
ritory, even  though  such  trains  are  used  in 


interstate  commerce,  and  that  (p.  203) 
the  Safety  Appliance  Acts  of  Congress, 
since  they  provided  no  regulations  for 
locomotive  headlights,  showed'  no  intent 
to  supersede  the  exercise  of  state  power 
with  respect  to  this  subject.  But  it  is 
insisted  that  this  decision  is  no  longer 
controlling,  because  Congress  has  since 
then  *  exercised  its  power  as  to  equip- 
ment over  the  entire  locomotive  and  ten- 
der and  all  parts  and  appurtenances 
thereof.*  The  reference  is  to  the  Act  of 
March  4,  1915,  c.  169,  38  Stat.  1192. 
amendatory  of  the  Act  of  Feb.  17,  1911 
[supra^  p.  1200],  requiring  common  car- 
riers engaged  in  interstate  commerce  to 
equip  their  locomotives  with  safe  and 
suitable  boilers  and  appurtenances  thereto, 
c.  103,  36  Stat.  913.  The  latter  act  was 
among  those  referred  to  in  the  Georgia 
case,  and  held  not  to  oust  the  authority  of 
the  state  because  it  did  not  appear  either 
that  Congress  had  acted,  or  that  the  Inter- 
state Commerce  Commission,  under  the 
authority  of  Congress,  had  established  any 
regulations   concerning    headlights.      The 
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amendment  of  1915  extends  the  provisions 
respecting  inspection^  etc.,  to  the  entire 
locomotive  and  all  its  appurtenances. 
Wliether  those  provisions  authorize  the 
Interstate  Commerce  Commission  to  pre- 
scribe any  particular  type  of  headlight, 
or  other  appliance,  is  a  question  upon 
which*  we  need  not  now  pass." 

**  When  the  amendatory  act  of  Congress 
approved  March  4,  1915,  is  read  in  con- 
nection with  the  Safe  Locomotive  Boilers 
Act  of  Feb.  17,  1911  [aupra,  p.  1200],  we 
cannot  escape  the  conclusion  that  the  in- 
tention of  Congress  is  plain  that  the  states 
must  be  excluded  from  the  right  to  legis- 
late within  the  fleld  to  which  the  several 
original  acts,  and  the  amendatory  act  ex- 
tended the  federal  authority.  It  is  imma- 
terial that  the  final  rules  on  the  subject 
of  headlights  to  be  used  on  such  loco- 
motives were  not  promulgated  by  the  In- 
terstate Commerce  Commission  until,  re- 
spectively June  6  and  December  26,  1916, 
after  the  commission  of  the  alleged  offense 


for  which  the  prosecution  was  had.  We 
are  of  the  opinion  that  the  act  of  the 
Alabama  Legislature  of  July  17,  1915,  is 
contrary  to  the.  expressed  purpose  and 
scope  of  the  amendatory  act  of  Congress 
of  March  4,  1915,  and  tnat  as  to  engines 
engaged  in  interstate  commerce  it  has  no 
application."  Louisville,  etc.,  R.  Co.  v. 
State,   (Ala.  App.   1917)    76  So.  505. 

Prior  to  this  Act  of  March  4,  1915,  a 
state  statute  regulating  locomotive  head- 
lights was  not  repugnant  to  any  Act  of 
Congress  on  the  subject  of  safety  appli- 
ances for  railroads  as  no  such  Act  had 
attempted  to  regulate  headlights,  and  in 
the  absence  of  such  regulation  by  Congress 
states  could  in  the  exercise  of  their  police 
power  legislate  on  the  subject.  Atlantic 
Coast  Line  R.  Co.  f.  Georgia,  (1914)  234 
U.  S.  280,  34  S.  Ct.  829,  58  U.  S.  ( L.  ed. ) 
1312,  affirming  (1910)  135  6a.  545,  69 
S.  E.  725,  32  L.  R.  A.  (N.  S.)  20; 
Randall  i*.  Minneapolis,  etc.,  R.  Co.» 
(1916)    162  Wis.  507,  I5ff  N.  W.  629. 


Sec.  2.  [Inspection  —  examination  of  inspectors.]  That  the  chief  in- 
spector and  two  assistant  chief  inspectors,  together  with  all  the  district  in- 
spectors, appointed  under  the  Act  of  February  seventeenth,  nineteen 
hundred  and  eleven,  shall  inspect  and  shall  have  the  same  powers  and 
duties  with  respect  to  all  the  parts  and  appurtenances  of  the  locomotive  and 
tender  that  they  now  have  with  respect  to  the  boiler  of  a  locomotive  and 
the  appurtenances  thereof,  and  the  said  Act  of  February  seventeenth, 
nineteen  hundred  and  eleven,  shall  apply  to  and  include  the  entire  locomo- 
tive and  tender  and  all  their  parts  with  the  same  force  and  effect  as  it 
now  applies  to  locomotive  boilers  and  their  appurtenances.  That  upon  the 
passage  of  this  Act  all  inspectors  and  applicants  for  the  position  of  in- 
spector shall  be  examined  touching  their  qualifications  and  fitness  with 
respect  to  the  additional  duties  imposed  by  this  Act.    [38  8tai.  L.  1192.] 

The  Act  of  Feb.  17,  1911,  ch.  103,  mentioned  in  the  text,  is  given  supra,  p.  1200  et  9eq, 


Seo.  3.  [Effect  of  Act  as  amending  or  repealing  prior  acts  or  orders  of 
Commission.]  That  nothing  in  this  Act  shall  be  held  to  alter,  amend, 
change,  repeal,  or  modify  any  other  Act  of  Congress  than  the  said  Act  of 
February  seventeenth,  nineteen  hundred  and  eleven,  to  which  reference  is 
herein  specifically  made,  or  any  order  of  the  Interstate  Commerce  Commis- 
sion promulgated  under  the  safety  appliance  Act  of  March  second,  eighteen 
hundred  and  ninety-three,  and  supplemental  Acts.    [38  Stat.  L.- 1192,] 

The  Act  of  Feb.  17,  1911,  ch.  103,  mentioned  in  the  text,  is  given  supra,  p.  1200  et  seq. 


Sec.  4.  [Effect.]     That  this  Act  shall  take  effect  six  months  after  its 
passage,  except  as  otherwise  herein  provided.    [38  Stat,  L.  1192,] 
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Joint  Besolution  Dfareotiag  the  Interstate  Commerce  Conunifleion  to  inves- 
tigate and  report  on  block  signal  systemSi  and  appliances  for  the 
automatic  control  of  railway  trains. 


[Res.  of  June  30, 1906,  No.  46,  34  Stat  L.  838.] 

[Investigation  of  block  signal  systems,  etc. —  power  to  procure  evi- 
dence.] That  the  Interstate  Commerce  Commission  be,  and  it  is  hereby, 
directed  to  investigate  and  report  on  the  use  of  and  necessity  for  block 
signal  systems  and  appliances  for  the  automatic  control  of  railway  trains 
in  the  United  States.  For  this  purpose  the  Commission  is  authorized  to 
employ  persons  who  are  familiar  with  the  subject,  and  may  use  such  of  its 
own  employees  as  are  necessary  to  make  a  thorough  examination  into  the 
matter. 

In  transmitting  its  report  to  the  Congress  the  Commission  shall  recom- 
mend such  legislation  as  to  the  Commission  seems  advisable. 

To  carry  out  and  give  effect  to  the  provisions  of  this  resolution  the  Com- 
mission shall  have  power  to  issue  subpoenas,  administer  oaths,  examine  wit- 
nesses, require  the  production  of  books  and  papers,  and  receive  depositions 
taken  before  any  proper  officer  in  any  State  or  Territory  of  the  United 
States.    [34  Stat  L.  838.] 

Subsequent  proTisions  of  a  more  pennanent  character  relatinff  to  this  subject 
were  made  by  the  second  paragraph  of  the  Act  of  May  27,  190S,  &.  200,  f  1,  given 
in  the  second  paragraph  of  the  text  foHowing. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1916,  ch.  75,  I  1,  38  SUt.  L.  839, 
contained,  as  did  other  Acts  for  preceding  years,  an  appropriation  "  to  enable  the 
Interstate  Commerce  Commission  to  investigate  and  test  the  block-signal  and  train- 
control  systems  and  appliances  intended  to  promote  the  safety  of  railway  operation/' 
as  authorized  by  the  Resolution  given  in  Uke  text,  and  said  Act  of  May  27,  1908, 
ch.  200,  I  1. 


[Sbo.  1.]  [Enforcement  of  safety  appliance  Act  —  inspection  of  mail 
cars.]  •  •  •  To  enable  the  Interstate  Commerce  Commission  to  keep 
informed  regarding  compliance  with  the  **Act  to  promote  the  safety  of 
employees  and  travelers  upon  railroads, ' '  approved  March  second,  eighteen 
hundred  and  ninety-three,  and  to  execute  and  enforce  the  requirements  of, 
the  said  Act,  including  the  employment  of  inspectors,  one  hundred  thou- 
sand dollars.  Hereafter  all  inspectors  employed  for  the  enforcement  of  said 
Act  shall  also  be  required  to  make  examination  of  the  construction,  adapta- 
bility, design,  and  condition  of  all  mail  cars  used  on  any  railroad  in  the 
United  States  and  make  report  thereon,  a  copy  of  which  report  shall  be 
transmitted  to  the  Postmaster-General.    [34  Stat.  L.  324.] 

This  and  the  following  paragraph  of  the  text  are  from  the  Sundry  Civil  Appro- 
priation Act  of  May  27,  1908,  ch.  200. 

As  to  subsequent  appropriations,  see  the  note  to  the  Res.  of  June  30,  1906,  No.  46, 
given  in  the  preceding  paragraph  of  the  text. 

[Investigation  of  safety  appliances,  systemSi  etc.]  Hereafter  the 
Interstate  Commerce  Commission  shall  be,  and  is,  hereby  authorized,  at  its 
discretion,  to  investigate,  test  experimentally,  and  report  on  the  use  and 
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need  of  any  appliances  or  systems  intended  to  promote  the  safety  of  railway 
operation  which  may  be  furnished  in  completed  shape  to  such  Commission 
for  such  investigation  and  test  entirely  free  of  c6st  to  the  Government. 
For  this  purpose  the  Commission  is  authorized  to  employ  persons  familiar 
with  the  subject  to  be  investigated  and  tested,  and  may  also  make  use  of 
its  regular  employees  for  such  purposes.    [34  Stat,  L.:31f5.] 

See  the  note  to  the  preceding  paragraph  of  the  text.     See  *al8o  Res.  of  June  90, 
1906,  No.  46,  and  the  notes  thereto,  supra,  p.  1207. 


m.    INJUBIES  TO  EMPL0TEE8 

An  Act  Belating  to  the  liability  of  common  carriers  by  railroad  to  their 

employees  in  certain  cases. 

[Act  of  April  22,  1908,  ch,  149,  35  Stat.  L.  65.] 

[Sec.  1.]  [Liability  .  of  railroads  for  injuries  to  employees.]  That 
every  common  carrier  by  railroad  while  engaging  in  commerce  between  any 
of  the  several  States  or  Territories,  or  between  any  of  the  States  and  Terri- 
tories, or  between  the  District  of  Columbia  and  any  of  the  States  or  Ter- 
ritories, or  between  the  District  of  Columbia  or  any  of  the  States  or 
Territories  and  any  foreign  nation  or  nations,  shall  be  liable  in  damages  to 
Miy  person  suffering  injury  while  he  is  employed  by  such  carrier  in  such 
commerce,  or,  in  case  of  the  death  of  such  employee,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none,  then  of  such  employee's  parents; 
and,  if  none,  then  of  the  next  of  kin  dependent  upon  such  employee,  for 
such  injury  or  death  resulting  in  whole  or  in  part  from  the  negligence  of 
any  of  the  oflBcers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence,  in  its  cars",  engihes,  appli- 
ances, machinery,  track,  roadbed,  works,  boats,  wharves  or  other  equipment. 
[35  Stat.  L.  65.] 

The  foregoing  section  1  and  the  following  sections  2-9  constitute  the  "Federal 
Employers'  Liability  Act,"  also  known  s^s  the  "  Sterling  Act,"  and  sometimes  styled 
iho  "Second  Employers'  Liability  Act."  This  Act  superseded  the  Act  of  June  11, 
1906,  ch.  3073,  34  Stat.  L.  232,  which  was  held  unconstitutional  in  Employers'  Lia- 
bility Cases,  (1907)  207  U.  S.  463,  affirming  Brooks  r.  Southern  Pac.  R.  Co.,  (1906) 
14S  Fed.  986,  and  Howard  v.  lUinois  Cent.  R.  Co.,   (1906)    148  Fed.  997. 

The  "First"  Employers'  Liability  Act  of  June  11,  1906,  ch.  3073,  34  Stat.  L.  232, 
read  as  follows: 

"  [Sec.  1.1  That  every  common  carrier  engaged  in  trade  or  commerce  in  the  District 
of  Columbia,  or  in  any  Territory  of  the  United  States,  or  between  the  several  States, 
or  between  any  Territory  and  another,  or  between  any  Territory  or  Territories  and  any 
State  or  States,  or  the  District  of  Columbia,  or  with  foreign  nations,  or  between  the 
.  District  of  Columbia  and  any  State  or  States  or  foreign  nations,  shall  be  liable  to  any 
of  its;  employees,  or,  in  the  case  of  his  death,  to  his  personal  representative  for  the 
benefit  of  his  widow  and  children,  if  any,  if  none,  then  for  his  parents,  if  none,  then 
for  his  next  of  kin  dependent  upon  him,  for  all  damages  which  may  result  from  the 
negligence  of  any  of  its  officers,  agents,  or  employees,  or  by  reason  of  any  defect  or 
insufliciency  due  to  its  negligence  in  its  cars,  engines,  appliances,  machinery,  track, 
roadlxid,  ways,  or  works.     \3^  Stat,  L.  2S2.] 

''  Sf:c.  2.  Tliat  in  all  actions  hereafter  brought  against  any  conunon  carriers  to 
recovx?r  damages  for  personal  injuries  to  an  emploj'ee,  or  where  such  injuries  have 
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resulted  in  his  death,  the  fact  that  the  emplojree  may  have  been  ^guilty  of  Contributory 
negligence  shall  not  bar  a  recovery  where  his  contributory  negligence  was  slight  and 
that  of  the  employer  was  gross  in  comparison,  but  the  damages  shall  be  dikninished  by 
the  jury  in  proportion  to  the  amount  of  negligence  at/tributable  to  such  eidployee.  All 
questions  of  negligence  and  contributory  negligence  shall  be  for  the  jury.  [34  8iat.  L. 
2S2.]  '9 

**  Sec.  3.  That  no  contract'  of  employment,  insurance,  relief  benefit,  or  indemnity  for 
injury  or  death  entered  into  by  or  on  behalf  of  any  employee,  nor  the  acc6|)tance  of 
any  such  insurance,  relief  benefit,  or  indemnity  by  the  person  entitled  thereto,  shall 
constitute  any  bar  or  defense  to  any  action  brought  to  recover  damages  for  personal 
injuries  to  or  death  of  such  employee:  Provided^  hoi/Offoer,  That  upon  the  trial  of  such 
action  against  any  common  carrier  the  defendant  may  set  off  therein  any  sum^itf^has 
contributed  toward  any  such  insurance,  relief  benefit,  or  indemnity  that  lAay  have 
been  paid  to  the  injured  employee,  or,  in  case  of  his  death,  to  his  personal  repre- 
sentative.    [Sk  Stat,  L,  tSft.^  > 

"  Sec.  4.  That  no  aetion  shsill  be  maintained  under  this  Act,  unless  cGfmmenced 
within  one  year  from  the  time  the  cause  of  action  accrued.     {SJf  Stat,  L.2S2.] 

"  Seo.  5.  That  nothing  in  this  Act  shall  be  ixeld  to  limit  the  duty  of  commoil  carriers 
by  railroads  or  impair  tiie  rights  of  their  employees  under  the  safety-appliance  Act  of 
March  second,  eighteen  hundred  and  ninety-three,  as  amended  April  first,  eighteen 
hundred  and  ninety-six,  and  March  second,  nineteen  hundred  and  three.  [34  Stat,  L. 
232.]  "  ' 
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L  iNTBODUOrOBT 

1.  Constitutionality 

a.   First  Employers'  Liability  Act 

Act  of  June  ii,  1906,  onconstitational. 
—  The  Employers!^  Liability  Act  of  June 
11,  1906,  ch.  3073,  34  Stat.  L.  232,  was 
held  unconstitutional  by  the  Supreme 
Court,  by  a  division  of  five  to  four,  in 
Employers'  Liability  Cases,  (1907)  207 
U.  S.  463,  28  S.  Ct.  141,  62  U.  S.  (L. 
ed.)  297,  affirming  Brooks  v.  Southern 
Pac.  R.  Co.,  (W.  D.  Ky.  1906)  148  Fed. 
986,  and  Howard  v.  Illinois  Cent.  R.  Co., 
(W.  D.  Tenn.   1906)    148  Fed.  997.     The 


majority  opinion,  by  Mr.  Justice  White, 
took  the  position  that  while  Congress  has 
power,  under  the  commerce  clause  of  the 
Federal  Constitution,  to  legislate  on  the 
subject  of  liability  of  interstate  carriers 
to  their  employees  engaged  in  interstate 
commerce,    the   Act    under    consideration 
was  void  as  attempting  to  include  wiUiin 
ita  operation  all  employees  of  interstate 
carriers,  as  well  those  engaged  in  intra- 
state as  those  engaged  in  inter»tate  traf* 
.fie;  and  that  the  subjects  within  and  those 
not  within  the  constitutional   powers  of 
Congress  were  so  interblended  in  the  Act 
that  they  were  incapable  of  separation  and 
rendered  the  whole  statute  imenf orceable. 
With  this  opinion  Mr.  Justice  Day  con- 
curred fully ;  the  chief  justice  and  Justices 
Peckham    and    Brewer   concurred    in   the 
reault  reached,  but  not  fuUv  in  the  con- 
elusions  as  to  the  power  of  Congress  to 
legislate  on  the  subject  of  the  relations 
between  master  and  servant;  Mr.  Justice 
Moody  agreed  with  the  views  of  the  major- 
ity opinion   as  to  the  general  power  of 
GongresB  to  legislate  on  the  subject,  and 
dissented    from    the    holding    that    such 
powers  had  been  exceeded  in  the  Act,  con- 
ceding  the  interpretation   placed   on   the 
Act   by   the   majority   opinion;    Justices 
Harlan    and   McKenna   conceded    all   the 
propositions   of    law    enunciated    in    the 
majority  opinion,  but  dissented  from  the 
interpretation  placed  on  the  Act  and  took 
the  view  that  it  should  be  interpreted  to 
apply    only   to   cases   of   interstate   com- 
merce and   to  persons   actually    engaged 
therein  at  the  time  of  injury;   and  Mr. 
Justice  Holmes  in  effect  agreed  with  Jus- 
tices Harland   and  McKenna,  deeming  it 
posmble  so  to  read  the  words  of  the  Act 
as  to  limit  their  scope  to  carriers  between 
the  etates  while  actually  engaged  in  inter- 
state commerce,  though   applying  at  all 
times  to  carriers  within   the   territories 
and    the    District    of    Columbia.      "The 
first  Employers*  Liability  Act*  ...    ex- 
tended in  terms  to  all  common  carriers 
engaged    in    interstate    or    foreign    com- 
merce, and  because  it  embraced  subjects 
not   within   the   constitutional   authoritv 
of     Congress     was     declared     invalid.^' 
Southern  Pac.  Co.  v.  Jensen,  (1917)   244 
U.  S.  206,  37  S.  Ct.  524,  61  U.  S.  (L.  ed.) 
1086,    Ann.    Cas.    1917E    900,    reversing 
(1916)    215   N.  Y.   614,    109  N.   E.   600, 
Ann.  Cas.  1916B  276,  L.  R.  A.  1916A  4«3. 
Prior  to  the  decision  by  the  Supr«ne 
Court  the  Act  of  1906  had  been  sustained 
by  the  inferior  federal  courts  in  a  number 
of  instances.    Hall  t*.  Chicago,  etc.,  R.  Co., 
(N.  D.  la.   1906)    149  Fed.  564;   Lancer 
V,  Anchor  line,   (S.  D.  N.  Y.  1907)    156 
Fed.  433.    It  was  held  that  Congress  has 
power  under  the  commerce  clause  of  the 
Federal  Constitution  to  legislate  for  the 
safety   and   protection   of  employee*,   en- 
gaged in  interstate  commerce.     Snead  r. 
Central   of   Georgia   R.   Co.,    (S.    D.   6a. 
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1907)  IW  Fed.  «08;  Pltumnerf?.  Northern 
Pac.  R.  Co.,  (W.  D.  Wash.  1907)  152  Fed. 
206;  Kelley  v.  Great  Northern  R.  Co., 
(C.  C.  Minn.  1907)  152  Fed.  211.  In 
Spain  V.  St.  Louis,  etc.,  R.  Co.,  (£.  D. 
Ark.  1907)  151  Fed.  622,  it  was  held  that 
Congress  haa  power,  under  the  commeroe 
clause  of  the  Federal  Constitution,  to 
l^islate  for  the  safety  and  protection  of 
employees  engaged  in  interstate  con^merce, 
whether  on  water  or  on  land,  and  that  the 
Act  of  1900  was  not  void  as  applying  to 
both  intrastate  and  interstate  commerce, 
its  provisions  being  separable  so  as  to  be 
valid  when  invoked  by  an  employee  on  a 
train  actually  engaged  in  interstate  traffic. 

In  District  of  Colnmbia  and  Teiritories. 
—  Aa  far  as  the  Act  related  to  common 
carriers  engaged  in  trade  or  commerce  in 
the  District  of  Columbia  and  the  ter- 
ritories, it  was  held  constitutional  in  El 
Paso,  etc.,  R.  Co.  v.  Gutierrez,  (1909)  215 
U.  S.  87,  30  S.  Ct.  21,  54  U.  S.  (L.  ed.) 
106,  {affirming  judgment  in  (1909)  102 
Tex.  378,  117  S.  W.  426)  where,  holding 
the  Act  valid  as  to  the  Territory  of  New 
Mexico,  the  court  said:  "We  may  note 
that  the  act,  so  far  as  it  relates  to  the 
District  of  Columbia  was  sustained  in  a 
weIl-o(»isidered  opinion  by  the  Court  of 
Appeals  of  the  District  of  Columbia. 
Hyde  v.  Southern  R.  Co.,  [1908]  31  App. 
Cas.   (D.  C.)   466." 

Following  the  Supreme  Court  case  cited 
in  the  last  preceding  paragraph,  the  Act 
was  held  valid  as  to  the  territory  of  New 
Mexico  in  Friday  v,  Santa  F6  Cent.  R. 
Co.,  (1911)  16  N.  M.  434,  120  Pac.  316, 
and  valid  as  to  the  District  of  Columbia 
in  McNamara  v.  Washington  Terminal 
Co.,  (1910)  35  App.  Cas.  (D.  C.)  230; 
Philadelphia,  etc.,  R.  Co.  v.  Tucker, 
(1910)  35  App.  Cas.  (D.  C.)  123,  L.  R.  A. 
19I5C  39. 

"The  provisions  of  the  statute,  so  far 
as  they  apply  to  the  District  of  Columbia, 
have  been  decided  to  be  within  the  power 
of  Congress  to  enact  because  of  its  plenary 
authority  as  the  local  legislature  of  the 
District,  and  because  the  intention  to 
make  the  provisions  of  the  law  applicable 
to  the  District  locally  was  manifest  and 
separable  from  the  purpose  to  enact  a 
statute  which  would  be  applicable  gen- 
erally- throughout  the  United  States.'* 
Washington,  etc.,  R.  Co.  o.  Downey, 
(1915)  236  U.  S.  190,  35  S.  Ct.  406,  59 
XJ.  S.  (If.  ed.)  533,  affirming  on  this  point, 
(1913)  40  App.  Cas.  (D.  C.)   147. 

b.  Second  Employers'  Liability  Act 

Act  of  Z908  and  amendment  of  xgio 
held  constitvtionaL — The  Employers'  Li- 
ability Act  of  April  22,  1908,  the  first  sec- 
tion of  which  Act  constitutes  the  text  to 
which  this  note  is  appended,  was  unani- 
mously held  constitutional,  tc^ether  with 
the   amendatory   Act  of    1910  set   forth 


infra,  p.  1420,  in  In  re  Second  Employers' 
Liability  Cases,  (1912)  223  U.  S.  1,  32 
S.  Ct.  169,  56  U.  S.  (L.  ed.)  327,  38 
L.  R.  A.  (N.  S.)  44,  reversing  (1909)  82 
Conn.  373,  73  Atl.  762,  and  affirming  (C. 
C.  Mass.  1909)  173  Fed.  494,  and  over- 
ruling in  effect,  Hoxie  t?.  New  York,  etc., 
R  Co.,  (1909)  82  Conn.  352,  73  Atl.  754, 
17  Ann.  Cas.  3^,  which  had  been  followed 
in  the  other  above  cited  Connecticut  case. 
In  the  Mondou  case  above  cited,  the 
Supreme  Court,  per  Mr.  Justice  Van  De- 
vanter,  said:  '^  It  does  not  admit  of 
doubt  .  .  .  that  Congress,  in  the  exertion 
of  its  power  over  interstate  commerce, 
may  regulate  the  relations  of  common 
carriers  by  railroad  and  their  employees, 
while  both  are  engaged  in  such  commerce, 
subject  always  to  the  limitations  pre- 
scribed in  the  Constitution,  and  to  the 
qualification  that  the  particulars  in  which 
those  relations  are  regulated  must  have  a 
real  or  substantial  connection  with  the 
interstate  commeroe  in  which  the  carriers 
and  their  employees  are  engaged.  We 
come,  then,  to  inquire  whether  Congress 
has  exceeded  its  power  in  that  regard  by 
prescribing  the  regulations  embodied  in 
the  present  act.  It  is  objected  that  it  has, 
(1)  because  the  abrogation  of  the  fellow- 
servant  rule,  the  extension  of  the  carrier's 
liability  to  cases  of  death,  and  the  restric- 
tion  of  the  defenses  of  contributory  negli- 
gence and  assumption  of  risk,  have  no 
tendency  to  promote  the  safety  of  the 
employees,  or  to  advance  the  commerce 
in  which  they  are  engaged;  (2)  because 
the  liability  imposed  for  injuries  sustained 
by  one  employee  through  the  negligence  of 
another,  although  confined  to  instances 
where  the  injured  employee  is  engaged  in 
interstate  commerce,  is  not  confined  to  in- 
stances where  both  employees  are  so  en- 
gaged; and  (3)  because  the  act  offends 
against  the  5tli  Amendment  to  the  Con- 
stitution (a)  by  unwarrantably  interfer- 
ing with  the  liberty  of  contract,  and  (b) 
by  arbitrarily  placing  all  employers  en- 
gaged in  interstate  commerce  by  railroKsd 
in  a  disfavored  class,  and  all  their  em- 
ployees engaged  in  such  commerce  in  a 
favored  class."  All  of  the  foregoing  ob- 
jections were  overruled,  and  in  the  course 
of  the  opinion  it  was  said :  "  The  second 
objection  proceeds  upon  the  theory  that, 
even  although  Congress  has  power  to  regu- 
late the  liability  of  a  carrier  for  injuries 
sustained  by  one  employee  through  the 
negligence  of  another,  where  all  are  en- 
gaged in  interstate  commerce,  that  power 
does  not  embrace  instances  where  the 
ne«rligent  employee  is  engaged  in  intra- 
state commerce.  But  this  is  a  mistaken 
theory,  in  that  it  treats  the  source  of  the 
injury,  rather  than  its  effect  upon  inter- 
state commerce,  its  the  criterion  of  con- 
gressional power.  As  was  said  in  South- 
ern R.  Co.  1?.  U.  S.,  [1911]  222  U.  S.  20, 
27,  32  S.  Ct.  2,  [56  U.  S.   (L.  ed.)    72], 
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that  power  is  plenary,  and  competently 
may  be  exerted  to  secure  the  safety  of 
interstate  transportation  and  of  those  who 
are  employed  therein,  no  matter  what  the 
source  of  the  dangers  which  threaten  it. 
The  present  act,  unlike  the  one  condemned 
in  Employers'  Liability  Cases,  [19081  207 
U.  S.  463,  52  U.  S.  (L.  ed.)  297,  28  S.  Ct. 
141,  deals  only  with  the  liability  of  a 
carrier  engaged  in  interstate  commerce  for 
injuries  sustained  by  its  employees  while 
engaged  in  such  commerce.  And  this  being 
so,  it  is  not  a  valid  objection  that  the 
Act  embraces  instances  where  the  causal 
negligence  ia  that  of  an  employee  engaged 
in  intrastate  commerce;  for  such  negli- 
gence, when  operating  injuriously  upon 
an  employee  engaged  in  interstate  com^ 
merce,  has  the  same  effect  upon  that  com- 
merce as  if  the  negligent  employee  were 
also  engaged  therein."  The  constitutional- 
ity of  the  Act  was  reaffirmed  without  dis- 
cussion  in  Philadelphia,  etc.,  R.  Co.  f. 
Schubert,  (1912)  224  U.  S.  603,  32  S.  Ct. 
589,  56  U.  S.  (L.  ed.)  911,  and  reasserted 
in  Watts  v.  Ohio  Valley  Electric  R.  Co., 
(1916)   78  W.  Vft.  144.  88  S.  E.  659. 

That  the  present  Act  was  unconstitu- 
tional had  been  asserted  unanimously  in 
Hoxie  t*.  New  York,  etc.,  R.  Co.,  (1900)  82 
Conn.  352,  73  Atl.  7&4,  17  Ann.  Cas.  324, 
which  was  in  effect  overruled  h^  the 
federal  Supreme  Court  as  stated  m  the 
last  preceding  paragraph.  The  Hoxie 
case  was  an  action  for  injuries  re- 
ceived by  a  train  hand  while  coupling 
cars,  due,  it  was  alleged,  to  the  negligence 
of  a  fellow  servant.  A  demurrer  to  the 
complaint  was  sustained  and  judgment 
was  rendered  for  the  defendant.  This  was 
affirmed,  the  court  holding  that  the  Act 
was  wholly  void  by  reason  of  certain  of 
its  provisions,  which  cannot  be  separated 
from  the  remainder.  In  arriving  at  this 
conclusion  the  court  proceeded  upon  about 
the  same  reasoning  as  that  set  forth  in 
Employers'  Liability  Cases,  (1908)  207 
U.  S.  463,  28  S.  Ct.  141,  52  U.  S.  (L.  ed.) 
297,  and  seems  to  have  been  governed 
largely  by  that  case.  It  may  be  urged 
that,  before  considering  the  validity  of  the 
Act,  the  court  concluded  that  the  statute 
did  not  govern  the  proceeding  in  the  state 
court,  because  Congress  did  not  intend, 
and  has  no  power,  to  make  it  incumbent 
upon  the  state  courts  to  ass-ume  jurisdic- 
tion in  such  cases,  and  that,  this  being 
sufficient  ground  to  base  its  decision  upon, 
the  statements  as  to  the  validity  of  the 
statute  were  unnecessary.  On  this  point 
in  the  decision  the  court  said  of  the  Act: 
"  If  it  gives  such  an  action,  it  can  only 
be  on  the  ground  that  as  its  terms  are 
general,  and  do  not  exclude  state  courts, 
a  right  to  sue  in  them  is  implied.  Un- 
doubtedly the  courts  of  every  state  and  of 
the  United  States  together  constitute  in  a 
certain  sense  one  judicial  system  for  the 
enforcement  of  legal  rights;  but  it  is  not 


to  be  presumed  that  Congress  would  (if 
it  could)  require  those  of  a  state  to  en- 
force rights  newly  created  by  the  lawa  of 
the  United^  States,  which  can  only  be  en- 
forced by  following  modes  of  procedure  not 
permitted  by  the  state  law,  and  opposed 
to  the  public  policy  which  that  law  de- 
clares. Claflin  V,  Houseman,  [1876]  93 
U.  S.  130,  136,  23  U.  S.  (L.  ed.)  833. 
Nothing  short  of  express  provisions  or 
necessary  implications  in  the  language  of 
an  Act  of  Congress  could  suffice  to  force 
upon  a  state  court  the  exercise  of  a  juris- 
diction 90  incompatible  with  the  legisla- 
tion and  practice  which  constitute  its 
ordinary  and  natural  rules  of  action." 

Due  process  of  law, —  This  Act  is  not 
unconstitutional  as  depriving  railroad 
companies  of  their  property  or  liberty  to 
contract  without  due  process  of  law,  in 
violation  of  the  Fifth  Amendment  to  the 
U.  S.  Constitution.  In  re  Second  Emplov- 
ers'  Liability  Cases,  (1912)  223  U.  S.  1, 
38  S.  Ct.  169.  56  U.  S.  (L.  ed.)  327,  38 
L.  R.  A.  (N.  S.)  44;  St.  Louis,  etc.,  R- 
Co.  r.  Conley,  (C.  C.  A.  8th  Cir.  1911) 
187  Fed.  949,  110  C.  C.  A.  97. 

Equal  protection  of  lauo. —  This  Act  is 
not  unconstitutional  as  denying  the  etiual 
protection  of  the  laws  to  the  carriers 
affected  thereby.  In  re  Second  Employers' 
Liability  Class;  (1912)  223  U.  S.  1,  32 
S.  Ct.  169,  5e  U.  S.  (L.  ed.)  327,  38  L.  R. 
A.  (N.  S.)  44;  Zikos  f?.  Oregon  R.,  etc., 
Co.,  (E.  D.  Wash.  1910)  179  Fed.  893. 

Delegation  of  judicial  pouter, —  This  Act 
does  not  attempt  to  delegate  judicial 
power  of  the  United  States  to  state  courts, 
in  violation  of  article  3  of  the  Constitu- 
tion, but  creates  substantive  rights  not 
solely  cognizable  in  the  federal  courts,  but 
which  may  be  availed  of  in  any  court  of 
competent  jurisdiction,  state  or  federal. 
Zikos  r.  Oregon  R.,  etc.,  Co.,  (E.  D.  Wasii. 
1910)    179  Fed.  893. 

The  Act  was  also  declared  valid  in  Wat- 
son 1?.  St.  Louis,  etc.,  R.  Co.,  (E.  D.  Ark. 
1909)  169  Fed.  94-2;  Walsh  P.  New  York, 
etc.,  R.  Co..  (C.  C.  Mass.  1909)  173  Fed. 
494;  Zikos  t?.  Oregon  R.,  etc.,  Co.,  (E.  D. 
Wash.  1910)  179  Fed.  893;  St.  Louis,  etc., 
R.  Co.  V.  Conlev,  (C.  C.  A.  8th  Cir.  1911) 
187  Fed.  949.  110  C.  C.  A.  97;  Cain  r. 
Southern  R.  Co.,  (E.  D.  Tenn.  1911)  199 
Fed.  211 ;  Owens  r.  Chicago  Great  Western 
R.  Co..  (1910)  113  Minn.  49,  128  N.  W. 
1011;  Fish  r.  Chicago,  etc.,  R,  Co.,  (1914) 
263  Mo.  106.  172  S.  W.  840,  Ann.  Cas. 
1916B  147;  St.  Louis,  etc.,  R.  Co.  v.  Geer. 
(Tex.  Civ.  App.  1912) )   149  S.  W.  1178. 

Theory  of  legislation, —  It  has  been  said 
that  the  statute  is  "  in  harmony  with  what 
it  is  claimed  is  the  strong  trend  of  the 
public  mind  in  nearly  all  civilised  coun- 
tries at  this  time.  It  proceeds  on  the 
theory  that  the  railroad  corporations  are 
quasi -public  corporations,  and  that  the 
railroad  company  in  the  first  place,  and 
the  public  in  its  final  analysis,  Aould  be 
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insurers  of  the  lives  and  persons  of  its 
eniployee8i*while  engaged  in  interstate  com- 
merce, for  if  the  railroad  companies  are 
to  be  the  insurers  of  •  their  employees 
they  must  in  the  end  be  reimbursed  also 
by  their  customers  for  whom  thev  do  the 
carrying  business,  and  in  its  last  analysis 
their  customers  are  simply  the  public.  The 
theory  of  this  legislation  is  that  the  public 
should  share  the  misfortunes  of  the  fami- 
lies of  those  who  are  injured  or  killed  in 
the  quafli-public  business  m  which  rail- 
roads are  engaged.  So  it  is  provided,  in 
substance,  where  the  employee  is  injured 
in  the  service  of  a  railroad  while  engaging 
in  interstate  commerce,  he  shall  have  a 
cause  of  action  for  that  injury,  and  this 
action  he  can  maintain  in  his  own  name, 
although  he  may  have  by  his  own  negli- 
gence contributed  to  the  injury;  but  the 
damages  in  such  case  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  em- 
ployee. Here  the  common-law  doctrine  of 
contributory  negligence  is  abrogated  in 
the  interest  of  the  employee  and  the 
doctrine  of  comparative  negligence  sub- 
stituted, which,  pro  tanto,  encourages  care 
and  diligence  upon  the  part  of  the  em- 
plovee."  Fulgham  r.  Midland  Valley  R. 
Co/,  (W.  D.  Ark.  1909)  167  Fed.  660, 
reversed  (C.  C.  A.  8th  Cir.  1910)  181  Fed. 
91,  104  C.  C.  A.  161. 

2.  Gonstruction  and  Operation 
a.  In  General 

The  evident  purpose  of  this  Act  was  to 
limit  its  application  to  interstate  subjects 
and  to  correct  what  the  Supreme  Court 
of  the  l-nited  States  had  pointed  out  as 
•B,  fatal  defect  in  the  Act  of  1906.  Hench 
V.  Pennsylvania  R.  Co.,  (1914)  246  Pa. 
St.  1,  91  Atl.  1056,  Ann.  Cas.  1916D  230, 
L.  R.  A.  1915D  567. 

In  McNamara  r.  Washington  Terminal 
Co.,  (1911)  37  App.  Cas.  (D.  C.)  384, 
the  court,  discussing  the  superseded  Act 
of  June  11,  1906,  which  was  declared  to 
be  constitutional  in  so  far  as  it  applies 
to  the  District  of  Columbia,  said:  *'The 
employers*  liability  act  is  for  the  protec- 
tion of  employees  against  the  reckless  and 
careless  negligence  of  the  fellow  servant; 
but  it  possesses  a  broader  and  higher 
object, —  to  require  companies  engaged  in 
the  business  of  common  carriers  to  exer- 
cise the  highest  care  in  the  selection  of 
.their  emplovees  and  in  the  use  of  ap- 
proved enuipment,  in  order  that  the 
agencies  of  commerce  may  be  operated  not 
only  with  the  greatest  degree  of  safety 
to  the  men  employed,  but  that  people  and 
property  may  be  transported  without 
loss  or  injury." 

Lord    Campbell's   Act   as   model. —  The 

federal     Employers'     Act     was     modeled 

after  Lord  Campbell's  Act.     Kansas  City 

'Smithern   R.   Co.   t?.   Leslie,    (1914)    112 


Ark.  306,  167  S.  W.  83,  Ann.  Gas.  1915B 
834. 

£arlier  limited  liability  Acts  are  not 
repealed  by  this  Act.  The  Passaic,  (C.  C. 
A.  2d  Cir.  1913)  204  Fed.  266,  122  a  C. 
A.  466. 

The  Safety  Appliance  Act  and  the  Em- 
ployers' Liability  Act  "are  in  pari  ma- 
teria, and  where  the  Employers'  Liability 
Act  refers  to  *  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,'  etc.,  it  clearly  is  the  legisla- 
tive intent  to  treat  a  violation  of  the 
Safety  Appliance  Act  as  *  negligence ' — 
what  is  sometimes  called  negligence  per 
se."  San  Antonio  R.  Co.  r.  Wagner,  (1916) 
241  U.  S.  476,  36  S.  Ct.  626,  60  U.  S.  (L. 
ed.)  1110  But  this  Act  defines  the  rights 
of  emp/oyces  m  cases  of  injury  due  to 
the  negligence  of  a  carrier  engaged  in 
interstate  commerce  and  recovery  depends 
theron  and  not  on  tbe  Safety  Appliance 
Act.  Aldread  v.  Northern  Pac.  R.  Co., 
(1916)   93  Wash.  209,  160  Pac.  429. 

Word  "  insufficiency  "  construed.—  Of 
the  word  "  insufficiency  "  it  has  been  said : 
"  The  word  as  defined  in  the  Century  Dic- 
tionary means  Mack  of  sufficiency;  de* 
ficiency  in  amount,  force,  or  fitness;  in* 
adequateness ;  incompetency;  as  insuffi- 
ciency of  supplies;  insufficiency  of  motive.* 
The  adjective  *  insufficient,'  as  defined  by 
the  same- authority,  means  *  not  sufficient; 
lacking  in  what  is  necessary  or  required; 
deficient  in  amount,  force,  or  fitness;  in- 
adequate; incompetent.*"  Philadelphia, 
etc.,  R.  Co.  t:.  Tucker,  (1910)  36  App. 
Cas.    (D.  C.)    123. 

Word  ''  ways  "  construed  as  used  in  for- 
mer Act. — As  to  what  constitutes  "  ways," 
it  was  said  in  construing  this  word  in  the 
Act  of  1906:  "The  word  *  ways'  was 
placed  in  the  act  for  some  purpose,  and  if 
it  does  not  t.'ubrace  a  paui  provided  by 
the  master  on  its  premises  for  the  use  of 
the  ma.ster's  servants,  we  fail  to  appreci- 
ate its  function.  If  the  master,  therefore, 
may  establish  such  a  way  by  positive  ac- 
tion, whj  should  it  be  relieved  of  respon- 
sibility if  it  permits  the  establishment  of 
a  like  way  by  others?  In  either  case,  we 
think,  the  way  is  its  way  within  the  mean- 
ing of  said  act."  Philadelphia,  etc.,  R.  Co. 
r.  Tucker,  (1910)  35  App.  Cas.  (D.  C.') 
123.  And  see  article,  MoBter  and  Ber* 
vant,  18  R.  C.  L.  843. 


b.  Prospective,  Not  Retrospective^ 
Operation 

In  Winfree  t\  Northern  Pac.  R.  Co., 
(1913)  227  U.  S.  296,  33  S.  Ct.  273,  67 
U.  S.  (L.  ed.)  518,  affirming  (C.  C.  A. 
9th  Cir.  1909)  173  Fed.  66,  97  C.  C.  A. 
392,  44  L.  R.  A.  (N.  S.)  841,  the  court 
said :  "  Plaintiff,  to  support  his  conten- 
tion that  the  Act  of  Congress  has  retro- 
active operation,  presents  a  very  elab- 
orate  argument   based   on    the   extensive 
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effect  which  courts  have  given  to 
remedial  statutes,  applying  them,  it  is 
contended,  to  the  past  as  well  as  to  the 
future.  The  Court  of  Appeals  met  the 
argument,  as  we  think  it  should  be  met, 
by  saying  that  statutes  that  had  received 
such  extensive  application  were  *  such  as 
were  intended  to  remedy  a  mischief,  to 
promote  public  justice,  to  correct  inno- 
cent mistakes,  to  cure  irregularities  in 
judicial  proceedings  or  to  give  effect  to 
acts  and  contracts  of  individuals  accord- 
ing to  the  intention  thereof.*  It  is 
hardly  necessary  to  say  that  such  stat- 
utes are  exceptions  to  the  almost  uni- 
versal rule  that  statutes  are  addressed 
to  the  future,  not  to  the  past.  They 
usually  constitute  a  new  factor  in  the 
affairs  and  relations  of  men  and  should 
not  be  held  to  affect  what  has  happened 
unless,  indeed,  explicit  words  be  used  or 
by  clear  implication  that  construction  be 
required.  It  is  true  that  it  is  said  that 
there  was  liability  on  the  part  of  the 
defendant  for  its  negligence  before  the 
passage  of  the  Act  of  Congress  and  the 
act  has  only  given  a  more  efficient  and  a 
more  complete  remedy.  It,  however,  takes 
awav  material  defenses,  defenses  which 
did  something  more  than  resist  the  rem* 
edy;  they  disproved  the  right  of  action. 
Such  defenses  the  statute  takes  away,  and 
that  none  may  exist  in  the  present  case 
is  immaterial.  It  is  the  operation  of  the 
statute  which  determines  its  character. 
The  Court  of  Appeals  aptly  characterized 
it,  and  we  mav  quote  from  its  opinion, 
(C.  C.  A.  9th  "Cir.  1909,  173  Fed.  [65], 
66,  [97  C.  C.  A.  392] )  :  '  It  is  a  stat- 
ute which  permits  recovery  in  cases 
where  recovery  could  not  be  had  before, 
and  takes  from  the  defendant  defenses 
which  formerly  were  available,  defenses 
which  in  this  instance  existed  at  the  time 
when  the  contract  of  service  was  entered 
into  and  at  the  time  when  the  accident 
occurred.' " 

It  was  held  that  the  superseded  Act 
of  1906  was  intended  to  operate  pro- 
spectively and  not  retrospectively.  Hall 
t?.  Chicago,  etc.,  R.  Co.,  (N.  D.  la.  1906) 
149  Fed.  564;  Plummer  v.  Northern  Pac. 
R.  Co.,  (W.  D.  Wash.  1907)  152  Fed. 
206.  The  Act  of  1908  likewise  is  prospec- 
tive. Atchison,  etc.,  R.  Co.  t\  Mills, 
(1909)  53  Tex.  Civ.  App.  359,  116  S.  W. 
852.  In  Winfree  f.  Northern  Pac.  R.  Co., 
(E.  D.  Wash.  1908)  164  Fed.  698,  the 
court  held  that  this  Act  operates  prospec- 
tively and  not  retrospectively;  that  sec- 
tion 1  creates  a  liability  where  none  ex- 
isted before;  that  section  4  is  a  radical 
modification  of  the  rule  relating  to  the 
assumption  of  risks  which  existed  prior 
to  its  adoption;  and  that  the  language  of 
section  3,  "  in  all  actions  hereafter 
brought,"  was  intended  to  refer  to  causes 
of  action  arising  after  the  passage  of  the 
Act. 


c.  Liberality  of  ConBtruction 

• 

''The  Act  is  a  remedial  one,  and,  like 
all  remedial  legisilation,  should  have  a 
liberal  construction,  to  advance  the 
remedy  proposed  and  to  correct  the  evila 
against  which  it  was  directed.  It  was 
designed  to  enlarge  —  not  to  restrict  — 
the  rights  of  the  injured  workmen."  Bal- 
timore, etc.,  R.  Co.  V.  Branson,  (1916) 
128  Md.  678,  98  Atl.  225. 

This  law  should  be  as  broadly  and  lib- 
erally construed  as  possible.  Bahrens  r. 
Illinois  Cent.  R.  Co.,  (E.  D.  La.  1911) 
192  Fed.  681. 

"  The  history  of  the  Employers'  Liabil- 
ity Act  and  its  remedial  purpose  impel  to 
the  conclusion  that  it  should  be  liberally 
construed  as  to  the  inclusion  of  its  bene- 
ficiaries in  order  to  effect  its  romedial 
purpose  notwithstanding  the  fact  that  it 
IS  in  derogation  of  the  common  law.  John- 
son f.  Southern  Pac.  Co.,  [1904]  196  U. 
S.  1,  25  S.  Ct.  158,  49  U.  S.  (L.  td.) 
363;  Colasurdo  v.  Central  R.  Co.,  [6.  D. 
N.  Y.  1910]  180  Fed.  832;  In  re  Second 
Employers'  liability  Cases,  [1912]  223 
U.  S.  1,  32  S.  Ct.  169,  56  U.  S.  (L.  «!.) 
327,  38  L.  R.  A.  (N.  S.)  44;  Horton  r. 
Oregon- Washington  R.,  etc.,  Co.,  [1913] 
72  Wash.  503,  130  Pac.  897,  47  L.  R.  A. 
N.  S.  8."  Bolch  I*.  Chicago,  etc.,  R.  Co., 
(1916)    90  Wash.   47,   155  Pac.  422. 

A  strict  construction  must  be  placed 
upon  this  Act,  since  it  is  in  derogation 
of  the  common  law,  but  it  must  not  be 
construed  so  strictly  as  "  to  defeat  the 
obvious  intention  of  Congress  aa  found 
in  the  language  actually  used  according 
to  its  true  and  obvious  meaning."  Fulg- 
ham  r.  Midland  Valley  R.  Co.,  (W.  D. 
Ark.  1909)  167  Fed.  660,  quoting  John- 
son t7.  Southern  Pac.  Co.,  (1904)  196  U. 
S.  1,  25  S.  Ct.  158,  49  U.  S.  (L.  ed.) 
363. 

The  superseded  Act  of  June  ii,  1906, 
ch.  3073,  was  held  to  be  remedial  and 
not  penal  in  character  in  Spain  t?.  St. 
Louis,  etc.,  R.  Co.,  (E.  D.  Ark.  1907) 
151  Fed.  522,  citing  Johnson  v.  Southern 
Pac.  Co.,  (1904)  196  U.  S.  1,  25  S.  Ct. 
158,  49  U.  S.  (L.  ed.)  363,  and  in  KeUey 
17.  Great  Northern  R.  Co.,  (C.  C.  Minn. 
1907)    152  Fed.  211. 

d.    Construction    Controlled    by    Federal 

Decisions 

''The  opinion  of  the  Supreme  Court  of 
the  United  States  construing  tJie  Em- 
ployers* Liability  Act,  or  other  Acts  of 
Congress,  is  controlling  not  only  upon  the 
federal  courts,  but  the  state  courts  as 
well  upon  the  construction  and  interpre- 
tation of  the  laws  of  Congress."  Walker 
i\  Iowa  Cent.  R.  Co.,  (S.  D.  la.  1917)  241 
Fed.    39'5. 

"  For  the  sake  of  uniformity  the  de- 
cisions of  the  Supreme  Court  of  the 
United   States   should   and   must   control 
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in  determining  the  iseue  of  negligence 
where  the  Employenr^  liability  Act 
governs."  St.  Louis,  etc.,  R.  Co.  r.  Steel, 
(Ark.  1917)  197  S.  W.  288.  To  the  same 
point  see  Smithson  v.  Atchison,  etc.,  R. 
Co.,  (1916)  174  Cal.  148,  162  Pac.  111. 

The  decisions  of  the  United  States 
Supreme  Court  as  to  what  constitutes 
"interstate  commerce"  .within  the  mean- 
ing of  the  statute  are  conclusive  upon 
other  courts.  McBain  r.  Northern  Pac. 
R.  Co.,  (1916)  62  Mont.  578,  160  Pac. 
654.  To  the  same  point  see  Castong^ay 
V  Grand  Trunk  R.  Co.,  (Vt.  1917)  100 
Atl.  908. 

''The  statute  in  question  being  a  fed- 
eral statute,  we  should  be  governed  in 
its  construction  by  the  decisions  of  the 
federal  courts.  While  no  decision  of  the 
United  States  Supreme  Court  involving 
the  precise  question  here  raised  has  been 
call^  to  our  attention,  the  exact  ques- 
tion has  had  the  consideration  of  the 
Court  of  Appeals  of  the  District  of 
Columbia."  Bement  t*.  Grand  Rapids, 
etc.,  R.  Co.,  (1916)  194  Mich.  64,  160 
X.  W.  424,  L.  R.  A.  1917E  322. 

"  That  statute  and  decisions  of  the  fed- 
eral courts  upon  it  are  controlling.*' 
Gaines  r.  Grand  Trunk  R.  Co.,  (1916) 
193  Mich.  398,  159  N.  W.  642.  To  the 
same  point  see  Hawkins  v.  St.  Louis, 
etc.,  R..CO.,  (1916)  189  Mo.  App.  201, 
174  S.  W.  129;  Montgomery  i\  Southern 
Pac.  Co.,  (1913)  64  Ore.  697,  131  Pac. 
507,  47  L.  R.  A.   (N.  S.)    13. 

"  The  courts  of  this  state  must  be 
governed  by  the  construction  placed  upon 
said  Act  by  the  federal  courts."  Ken- 
drick  V,  Chicago,  etc.,  R.  Co.,  (1914) 
188  111.  App.  172.  To  the  same  effect  is 
Davidson  r.  Peoria,  etc.,  R.  Co.,  (1916) 
203  lU.  App.  498;  Chesapeake,  etc.,  R. 
Co.  V.  Kornhoff,  (1916)  167  Ky.  363, 
180  S.  W.  523.  "  It  is  the  duty  of  this 
court  to  follow  the  federal  courts  on  fed- 
eral questions."  Smith  v.  Lusk,  (Mo. 
App.  1917)  198  S.  W.  434.  "In  con- 
struing a  federal  statute  this  court  will 
follow  the  construction  placed  upon  it  by 
the  federal  courts."  Hadley  t?.  Union 
Pac.  R.  Co.,  (1916)  99  Neb.  349,  156  N. 
W.  766. 

**  We  shall  not  review  the  many  de- 
cisions of  the  state  courts  cited  by  re- 
spondent, since  in  any  event  we  are 
bound  by  the  federal  decisions,  and 
especially  the  recent  decisions  of  the 
United  States  Supreme  Court  upon  the 
subject."  Bolch  t?.  Chicago,  etc.,  R.  Co., 
(1916)  90  Wash.  47,  156  Pac.  422. 

3.   "Common   Carrier  hy  Railroad" 

a.  In  General 

In  Erie  R.  Co.  r.  Jacobus,  (C.  C.  A. 
8d  Cir.  1916)  221  Fed.  335,  137  C.  C.  A. 
161,  the  court  said:  "In  considering  the 
statute  in  connection  with  the  history 
of    congressional    enactments    upon    the 


subject  of  employers'  liability,  it  is  clear 
that  in  limiting  the  statute  of  1908  to 
common  carriers  '  by  railroad '  Congress 
endeavored  to  avoid  one  of  the  constitu- 
tional   objections    made    to    the    act    of 
1906  (Employers'  Liability  Cases,  [1908] 
207  U.  S.  463,  28  S.  Ct.   141,  62  U.  S. 
(L.  ed.)    297),  and  that  it  did  not  at- 
tempt or  intend  to  define  the  instrumen- 
talities upon  which  their  liability  for  neg- 
ligence should  exist  or  by  which  it  should 
be  limited.     The  expression  '  by  railroad  ' 
is  but  descriptive  of  the  kind  of  common 
carriers  to  which  the  statute  relates,  dis- 
tinguishes   them    from    common    carriers 
of  other  classes  to  which  the  act  does  not 
extend,   and   describes   the   kind   of    em- 
ployers  and   employees   who   are   respec- 
tively charged  with  and  protected  by  its 
provisions,  under  the  power  of  Congress 
to  make  such  classifications  and  distinc- 
tions.   In  re  Second  Employers'  Liability 
Cases,   [1912]  223  U.  S.  1,  52,  32  S.  Ct. 
169,  66  U.  S.    (L.  ed.)    327,  38  L.  R.  A. 
(N.  S.)   44.     If  the  expression  *  common 
carriers  by  railroad,'  as  used  in  the  title 
of  the  act,  is  open  to  debate,  the  clear 
expression  of  the  act  itself  with  respect 
to  carriers'  liabilities  in  connection  with 
the  instrumentalities  of   railroad  opera- 
tion,   including    by    enumeration     boats 
and  wharves,  discloses  that  the  scope  of 
the    act    was    intended    to    include    the 
liability  of  carriers  for  their  negligence, 
or    that    of    their    employees,    occurring 
upon  or  in  connection  with  those  instru- 
mentalities  while   engaged   in   interstate 
commerce." 

Liability  of  coemployees. — Coemployees 
cannot  be  sued  under  this  Act.  Thomp- 
son V.  Cincinnati,  etc.,  R.  Co.,  (1916) 
166  Ky.  266,  176  S.  w.  1006,  wherein  the 
court  said:  "The  federal  act  provided 
only  for  recovery  by  employees  against 
a  '  common  carrier  by  railroad  while  en- 
gaged in  commerce  between  any  of  the 
several  states,'  and  nowhere,  either  ex- 
pressly or  by  inference,  provides  for  a 
recovery  by  one  empioyee  against  his  co- 
employees." 

b.  Electric  Railway 

Federal  corporation. —  In  view  of  the 
Acts  of  Congress  incorporating  the  Wash- 
ington Railway  and  Electric  Company 
and  the  fact  that  it  operated  a  line  of 
electric  railway  extending  from  a  ter- 
minus within  the  District  of  Columbia 
to  a  terminus  in  Maryland,  and  that  it 
was  a  common  carrier  of  passengers  for 
hire  between  its  termini,  it  was  held  to 
be  a  "  common  carrier  by  railroad " 
within  the  meaning  of  the'  Employers' 
Liability  Act.  Washington  Ry.,  etc.,  Co. 
i\  Scala,  (1917)  244  U.  S.  630,  37  S.  Ct. 
664,  61  U.  S.  (L.  ed.)  1360,  affirming 
(1916)  45  App.  Cas.  (D.  C.)  484,  and 
holding  that  the  decision  in  Omaha,  etc., 
St.  R.  Co.  V.  Interstate  Commerce  Com- 
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•mission,   (1913)  230  U.  S.  324,  33  S.  Ct. 

•890,  57  U.  S.   (L.  ed.)    1501,  46  L.  R.  A. 

'{N.  S.)    3«5,  was  of  n^ligible  value  in 

the  deterrriination  of  this  question.     See 

also     Washington     R.     Co.    v,     Downey, 

(1913)   40  App.  Ca8..(D.  C.)   147. 

State  corporation.— Whether  a  com- 
pany operating  a  line  of  electric  railway 
extending  from  Leavenworth,  Kan.j  into 
Kansas  City,  Mo.,  was  within  the  fed- 
eral Employers'  Liability  Act  was  ex- 
pressly left  undecided  in  Kansas  City 
•Western  R.  C^.  i'.  McAdow,  (1916)  240 
l\  S.  61,  36  S.  Ct.  252,  60  U.  S.  (L.  ed.) 
520,  where,  however,  the  court  said: 
"  The  defendant's  road  appears  to  be  of 
the  class  of  the  traction  company  that  was 
before  the  court  in  U.  S.  v.  Baltimore, 
etc.,  R.  Co.,  [1912]  226  U.  S.  14,  67  U. 
S.  (L.  ed.)  104,  33  S.  Ct.  5,  and  that  was 
excepted  from  the  decision  in  Omaha,  etc., 
St.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, [1913]  230  U.  S.  324,  337,  67  U.  S. 
<L.  ed.)  1501,  1606,  46  L.  R.  A.  (N.  S.)  386, 
33  S.  Ct.  890.  Such  roads  have  been  held 
to  be  within  the  act  of  Congress.  Spokane, 
etc.,  R.  Co.  17.  Campbell,  [C.  C.  A.  9th 
Cir.  1914]  133  C.  C.  A.  370,  217  Fed.  518. 
See  act  of  June  18,  1910,  ch.  309,  §  12, 
36  Stat,  at  L.  539,  552.  So,  again,  many 
cases  have  intimated  that  the  technical 
considerations  by  which  the  defendant 
seeks  to  establish  that  it  was  not  engaged 
in  commerce  among  the  states  are  not 
final.  Pennsylvania  R.  Co.  r.  Clark  Bros. 
Coal  Min.  Co.,  [1915]  238  U.  S.  456, 
467,  59  U.  S.  (L.  ed.)  1406,  1411,  35  S.  Ct. 
896;  Savage  t?.  Jones,  [1912]  225  U.  S. 
601,  520,  56  U.  S.  (L.  ed.)  1182,  1189,  32 
S.  Ct.  715;  Swift  v.  U.  S.,  [1905]  196 
U.  S.  375,  398,  49  U.  S.  (L.  ed.)  518,  525, 
25  Si  Ct.  276.  But  these  questions  really 
are  immaterial  here  since  the  Kansas 
statute  is  so  similar  to  that  of  the 
Ignited  States  t^at  the  liability  of  the 
defendant  does  not  appear  to  be  affected 
by  the  question  which  of  them  governed 
the  case.  In  such  circumstances  it  is  un- 
necessary to  decide  which  law  applied. 
Chicago,  etc.,  R.  Co.  v.  Gray,  [1916]  237 
U.  S.  309,  59  U.  S.  (L.  ed.)  1018,  35  S. 
Ct.  620,  9  N.  C.  C.  A.  452." 

"An  electric  railway  company  which 
operates  an  urban  car  line  and  also  other 
limss'' connecting  therewith  and  extend- 
ing iwto>  another ''«tate,  is  both  an  intra- 
state-ind  ani  interstate  carrier.  But  the 
federal  Bltt|?Ioyer3'  Liability  Act  does  not 
apply  in  the  case  of  injury  to  a  servant 
oi  such  company,  who  is  operating  •  d 
street  car,  confined  to  the  urban  lines  and 
not,  at  the  time  of  the  injury,  carrying 
interstate  passengers  or  traffic."  Watts  v* 
Ohio  Valley  Electric  R.  Co.,  (1916)  78 
W.  Va.  144,  88  S.  E.  659. 

.1..  ••    •  ,  .-. 

c.  Vessel  Owned  by  Railroad 

In  Southern  Pac.  Co.  t*.  Jensen,  (1917); 
2M  U.S.  805,  37  S.  Ct.  624,  61.  U,  S.  (L, 


ed.)  1086,  Ann*  Oaa.  1917E  900,  reversing 
on  other  grounds  (191&)  215  N.  Y.  614, 
.109  N.  E.  600,  Ann.  Cas.  1916B  276, 
L.  R.  A.  1916A  403,  the  Southern  Pacific 
Company,  a  Kentucky  corporation,  owned 
and  operated  a  railroad  as  a  common 
carrier,  and  also  the  steamship  £1 
Oriente,  plying  between  New  York  and 
-Galveston,  Texas.  It  was  held  that  in- 
juries to  a  longshoreman  employed  by 
the  corporation  while  he  was  on  the  ship 
and  moving  cargo  destined  to  and  from 
6ther  states  did  not  make  a  case  within 
the  federal  Employers'  Liability  Act. 
The.  court  quoted  section  1  of  the  Act  — 
above  given  in  the  text  —  and  said: 
**  Evidently  the  purpose  was  to  prescribe 
a  rule  applicable  where  the  parties  are 
engaging  in  something  having  direct  and 
substantial  connection  with  railroad 
operations,  and  not  with  another  kind  of 
carriage  recognized  as  separate  and  dis- 
tinct from  transportation  on  land  and 
no  mere  adjunct  thereto.  It  is  unreason- 
able to  suppose  that  Congress  intended 
to  change  long-established  rules  applicable 
to  maritime  matters  merely  because  the 
ocean-going  ship  conc^ned  happened  t« 
be  owned  and  operated  by  a  company  also 
a  common  carrier  by  railroad.  The  word 
*  boats '  in  the  statute  refers  to  vessels 
.which  may  be  properly  regarded  as  in 
substance  but  part  of  a  railroad's  exten- 
sion or  equipment  as  understood  and  ap- 
plied in  common  practice." 

Where  a  vessel  is  part  of  a  railroad 
system,  and  its  crew  are  employees  of  the 
railroad,  it  would  seem  as  if  this  Act 
might  include  maritime  injuries.  The 
Pawnee,  (E.  D.  Mich.  1913)  205  Fed. 
333. 

The  maintenance  of  a  ferry  may.  be 
within  the  charter  powers  of  a  railroad 
company  and  employees  may  be  employed 
in  interstate  commerce  within  the  mean- 
ing of  the  Act  who  are  employed  on  a 
ferry  boat  transporting  passengers  from 
one  state  to  another.  Ine  Passaic,  (E. 
D.  N.  Y.  1911)    190  Fed.  644. 

But  in  Hammill  r.  Pennsylvania  R.  Co., 
(1915)  87  N.  J.  L.  388,  94  Atl.  313,  af- 
firmed (1916)  88  N.. J.  L.  717,  96  AtL 
292,  it  was  held  that  an  employee  of  a 
railroad  company,  which  was  the  lessee 
of  a  canal  and  which  used^^he  same  as 
an  interstate  railway,  was  not  engaged 
in  interstate  commerce  becaiise,  the  court 
said,  he  was  employed  on  a  canal  and  not 
on  a  railroad. 

d.  Railroad  Les&ee  of  Canal 

The  federal  Employers'  Liability  Act  ct 
1908,  refers  only  to  interstate  carriers  by 
railroad,  and  ooes  not  apply  to  a  rail- 
road company  whose  sble  •  relation  to  the 
employee  .is  as  lessee  of  a  canal  .on  w^ich 
said  empl(^ee  works  for  wa^es  paid  bjfj 
iJ^  railroad  companv.  Hamhiill  i\  Peano' 
sylvania  R.  Co.,  (1915)  87  N.  J.  L.  588, 
94  Atl.  313! 
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e.  Pullman  Company 

••The  Pullman  Company  is  not  a  com- 
mon carrier  by  railroad.  Carpenter  f?. 
New  York,  etc.,  R.  Co.,  [18911  124  N.  Y. 
63,  26  N.  E.  277,  11  L.  R.  A.  759,  21 
A.  S.  R.  644;  Robinson  v.  Baltimore,  etc., 
R.  Co.,  [19151  237  U.  S.  84,  91,  35  S.  Ct. 
491,  59  U.  S,  (L.  ed.)  849."  Martin  v. 
New  York,  etc.,  R.  Co.,  (S.  D.  N.  Y. 
1917)  241  Fed.  696. 

f.  Express  Company 

Wells  Fargo  &  Co.,  though  using  the 
facilities  of  a  railroad  company  in  con- 
ducting its  business,  is  not  a  common  car- 
rier **  by  railroad,"  and  therefore  not 
within  the  federal  Employers'  Liability 
Act.  Higgins  v.  Erie  R.  Co.,  (1916)  89 
N.  J.  L.  629,  99  Atl.  98. 

4.  Paramount  to  State  Laws 

a.  In  General 

State  laws  superseded. —  "  It  is  settled 
that  since  Congress,  by  the  Act  of  1908, 
took  possession  of  the  field  of  the  em- 
ployer's liability  to  employees  in  inter- 
state transportation  by  rail,  all  state 
laws  upon  the  subject  are  superseded." 
•Seaboard  Air  Line  Ry.  f.  Horton,  (1914) 
233  U.  S.  492,  34  S.  Ct.  635,  58  U.  S. 
(L.  ed.)  1062,  Ann.  Cas.  1915B  475,  L. 
R.  A.  1916C  1,  reversing  (1913)  162  N.  C. 
.424,  78  S.  K  494.  To  the  same  point  see 
Missouri,  etc.,  R.  Co.  v.  Wulf,  (1913) 
226  U.  S.  570,  33  S.  Ot.  135,  57  U.  S. 
(L.  ed.)  366;.  Michigan  Cent.  R.  Co.  t\ 
Vreeland,  (1013)  227  U.  S.  69,  33  S.  Ct. 
192,  67  U.  S.  (L.  ed.)  417;  St.  Louis, 
etc.,  R.  Co.  V,  Hesterly,  ( 1913)  228  U.  S. 
702,  33  S.  Ct.  703,  57  U.  S.  (L.  ed.) 
1031;  St.  Louis,  etc.,  R.  Co.  p,  Seale, 
(1913)  229  U.  S.  156,  33  S.  Ct.:e51,  57 
U.  S.  (L.  ed.)  1129;  Minnesota  Rate 
Cases,  (1913)  230:^'U.  S.  352,  38 »  S.  Ct, 
729,  57  U.  S.  (L.  ed.)  1511,  Ann.  Cas, 
1916A  18,  48  L.  R.  A.  (N.  S.):  1151; 
Taylor  v.  Taylor,  -(IftU)  232  U.  S.  363, 
34  S.  Ct.  350,  68  U.  S.  (L.  ed.)  638; 
Chicago,  etc;,  JR.  Co.  v.  Devine,  (1915) 
239  U.  S.  52,'36.S.  Ct.  27,  60  U.  S.  (L. 
ed.)  140,  affirming  (1,914)  266  III.  248, 
107  N.  E.  595,  Ann.  Cas.  1916B  481; 
Chicago,  etc.,.  R.  Co.  v.  Wright,  (lj916) 
239  "U.  S.  548,  36  S.  Ct.  185,  60  U.  S. 
(L. 'ed.) -431,  affvrmmg  (1914)  96,  Net?. 
87,  146  N.  W.  1024;  Fulghatn  u.  Mid^ 
land  VaUey.R.  Co.,  (W.  D.  Arfc.  1909) 
167  Fed.  660;  Dewberry  v.  Southern  J^. 
Co.,  (N.  D.  Ga.  .1910)  175  Fed.  307; 
Taylor  r.  Southern  R.  Co.,  (N.  D.  Ga. 
rl9i0)  ,178  Fed.  380;  Bottoms  t-.  St. 
Louis,  etc.,  R.  Co.,  (N.  D.  Ga.  1910)  179 
F€«d.  318;  Oliver  t?.  Northern  Pax?.  R.  Co., 
(E.  D.  -Wash.  1912)  196  Fed.  432;  Mc- 
Chewievit^.  Illinois  Cent.  R.  Co.,  (W.  D; 
«y.  J9i2*):  1^7  Fed.  85;  Illinois  Cent.  R. 
Co.  r.  Nelson,  (C  C»  A.  8th  Cir.  1913) 
.203.  Fed.  .96d,  122.  C.  C  A.  258;  Cory  t^ 


Lake  Shore,  etc.,  R.  Co.,  (N.  D.  Ohio 
1911)  208  Fed.  847;  Delaware,  etc.,  R, 
Co.  V.  Yurkonis,  (C.  C.  A.  2d  Cir.  1916) 
220  Fed.  429,  137  C.  C.  A.  23;  Peek  v. 
Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1916) 
223  Fed.  448;  Jones  v.  Southern  R.  Co., 
(N.  D.  Ga.  1916)  236  Fed.  584. 

"  Now  that  Congress  has  acted,  the 
•  laws  of  the  states,  in  so  far  as  they  cover 
the  same  field,  are  superseded,  for  neces- 
sarily that  which  is  not  supreme  must 
yield  to  that  which  is."  In  re  Second 
Employers'  Liability  Cases,  (1912)  223 
U.  S.  1,  32  S.  Ct.  169,  56  U.  S.  (L.  ed.) 
327,  38  L.  R.  A.  (N.  S.)  44,  where  the 
court  also  said :  "  The  third  question, 
whether  those  regulations  supersede  the 
laws  of  the  states  in  so  far  as  the  latter 
cover  the  same  field,  finds  its  answer  in 
the  following  extracts  from  the  opinion 
of  Chief  Justice  Marshall  in  McOilloch  u. 
Maryland,  [18191  4  Wheat.  316,  4  U.  S. 
(L.  ed.)    579: 

"(P.  405)  *If  any  one  proposition 
could  command  the  universal  assent  of 
mankind,  we  might  expect  it  would  be 
this, —  that  the  government  of  the  Union, 
though  limited  in  its  powers,  is  supreme 
within  its  sphere  of  action.  This  would 
seem  to  result  necessarily  from  its  na- 
ture. It  is  the  government  of  all;  its 
powers  are  delegated  by  all;  it  represents 
all,  and  acts  for  all.  Though  any  one 
state  may  be  willing  to  control  its  opera- 
tions, no'  state  is  willing  to  allow  others 
to  control,  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  neces- 
sarily bind  its  component  parts.  But 
this  question  is  not  left  to  mere  reason: 
the  people  have,  in  express  terms,  decided 
it,  by  saying,  "  this  Constitution,  and  the 
laws*  of  the  United  States  w^hich  shall  be 
made  in  pursuance  thereof,"  "  shall  be 
the  supreme  law  of  the  land,"  and  by  re- 
quiring that  the  members  of  the  state 
legislatures,  and  the  officers  of  the  ex- 
ecutive and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to 
it.  The  government  of  the  United  States, 
.then,  though  limited  in  its  powers,  is 
supreme;  and  its  laws,  when  made  in 
pursuance  of  the  Constitution,  form  the 
supreme  law  of  the  land,  ''  anything  in 
the  Constitution  or  laws  o^  any  state  to 
the  contrary  notwithstanding."  * 

"(P.  426)  'This  great  principle  is  that 
the  Constitution  and  the  laws  made  in 
pursuance  thereof  ^ire  supreme;  that  they 
control  the  Constitution  and  laws  of  the 
pespective  states,  and  cannot  be  controlled 
J>y-  them.'    • 

-I- "And  particularly  apposite  is  the  repe- 
tition of  that  principle  in  Smith  v.  Ala- 
bama, [18881  124  U.  S.  465.  473,  31  U.  S. 
(L.  ed.)  508,  510,  1  Int.  Com.  Rep.  804, 
8  S.  Ct.  564:  'The  grant  of  power  to 
dJongress  in  the  Constitution  to  regulate 
commerce  with  foreign  nations  and  umong 
the  several  states,  it  is  conceded,  is  para- 
mount.  pver  all,  legislativB  powers  which, 
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in  consequence  of  not  having  been  granted 
to  Congress,  are  reserved  to  the  states. 
It  follows  that  any  legislation  of  a  state, 
although  in  pursuance  of  an  acknowledged 
power  reserved  to  it,  which  conflicts  with 
the  actual  exercise  of  the  power  of  Con- 
gress over  the  subject  of  commerce,  must 
give  way  before  the  supremacy  of  the 
national  authority.' 

"True,  prior  to  the  present  act,  the 
laws  of  the  several  states  were  regarded 
as  determinative  of  the  liability  of  em- 
ployers engaged  in  interstate  commerce 
lor  injuries  received  by  their  employees 
while  engaged  in  such  commerce.  But 
that  was  because  Congress,  although  em- 
powered to  regulate  that  subject,  had 
not  acted  thereon,  and  because  the  sub- 
ject is  one  which  falls  within  the  police 
power  of  the  states  in  the  absence  of 
action  by  Congress." 

Where  the  injury  occurs  in  interstate 
commerce,  the  federal  Act  is  controlling, 
and  a  recovery  cannot  be  had  under  the 
common  law  or  statute  law  of  the  state; 
in  other  words,  the  federal  Act  is  exclu- 
sive in  its  operation  and  not  merely  cu- 
mulative. On  the  other  hand,  if  the  in- 
jury occurs  outside  of  interstate  com- 
merce, the  federal  Act  is  without  appli- 
cation and  the  law  of  the  state  is  con- 
trolling. Wabash  R.  Co.  r.  Hayes,  (1914) 
234  U.  S.  86,  34  S.  Ct.  729,  58  U.  S. 
(L.  ed.)    1226. 

"  It  is  therefore  not  disputable  that 
recovery  under  the-  act  can  be  had  alone 
in  the  mode  and  bv  and  for  the  persons 
or  class  of  persons  m  whose  favor  the  law 
creates  and  bestows  a  right  of  action.*' 
Seaboard  Air  Line  Ry.  r.  Kenney,  (1916) 
240  U.  S.  48,  36  S.  Ct.  458,  60  U.  S.  (L. 
ed.)    762. 

"The  federal  Employers'  Liability  Act 
of  1908  supersedes  the  laws  of  the  states 
upon  all  matters  within  its  scope,  and 
in  cases  involving  accidents  to  the  em- 
ployees of  railroad  companies  when  en- 
gaged in  interstate  commerce  the  state 
lawfl  must  be  regarded  as  nonexistent." 
Hogarty  t\  Philadelphia^  etc.,  R,  Co., 
(1916)  255  Pa,  St.  236,  99  Atl.  741.  To 
the  same  point  see  Ex  p.  Atlantic  Coast 
Line  R.  Co.,  (1914)  190  Ala.  132,  67  So. 
256;  Atlantic  Coast  Line  R.  Co.  v.  Jones, 
(1915)  12  Ala.  App.  419,  67  So.  632; 
St.  Louis,  etc.,  R.  Co.  v.  Steel,  (Ark. 
1917)  197  S.  W.  288;  Smith  v.  Industrial 
Ace.  Commission,  (1915)  26  Cal.  App. 
560,  147  Pac.  600;  Flanders  v.  Georgia 
Southern,  etc.,  R.  Co.,  (1914)  68  Fla. 
479,  67  So.  68;  Seaboard  Air  Line  R.  Co. 
i\  Hess,  (Fla.  1917)  74  So.  500;  Lan- 
drum  f.  Western,  etc.,  R.  Co.,  (1916)  146 
Ga.  88,  90  S.  E.  710;  Hunt  v.  Illinois 
Southern  R.  Co.,  (1915)  196  111.  App. 
539;  Carlson  v,  Chicago  Great  Western 
R.  Co.,  (1917)  205  111.  App.  156;  Van- 
dalia  R.  Co.  v.  Stringer,  (1914)  182  Ind. 
676,  106  N.  E.  865,  107  N.  E.  673;  South- 
cm  R.  Co.  V.  Howerton,   (1914)    182  Ind. 


208,  105  N.  E.  1025,  106  N.  E.  369; 
Southern  R.  Co.  v,  Howerton.  (Ind.  App. 
1913)  101  N.  E.  121;  Louisville,  etc.,  R. 
Co.  i\  Strange,  (1913)  156  Ky.  439,  161 
S.  W.  239;  McGarvey  r.  McGarvey,(1915) 
163  Ky.  242,  173  S.  W.  765;  La  Casse  c. 
New  Orleans,  etc.,  R.  Co.,  (1914)  135  La. 
129,  64  So.  1012;  Penny  v.  New  Orleans 
Great  Northern  R.  Co.,  (1914)  135  La. 
962,  66  So.  313;  Fernette  f.  Pere  Mar- 
quette R.  Co.,  (1914)  175  Mich.  653,  141 
N.  W.  1084,  144  N.  W.  834;  Knapp  v. 
Great  Northern  R.  Co.,  (1915)  130  ^nn. 
405,  153  N.  W.  848;  New  Orleans,  etc., 
R.  Co.  V.  Jones,  (1916)  111  Miss.  852» 
72  So.  681 ;  Vaughan  i\  St.  Louis,  eic,  R. 
Co.,  (1914)  177  Mo.  App.  155,  164  S.  W. 
144;  Miller  f.  Kansas  Citv  Western  R. 
Co.,  (1914)  180  Mo.  App.  371,  168  S.  W. 
336;  Mcintosh     r.  St.  Louis,  etc..  H.  t'»., 

(1914)  182  Mo.  App.  288,  168  S.  W.  821; 
Hearst  r.  St.  Louis,  etc.,  R.  Co.,  (1915) 
188  Mo.  App.  36,  173  S.  W.  86;  Hawkins 
V.  St.  Louis,  etc.,  R.  Co.,  (1915)  189  Mo. 
App.  201,  174  S.  W.  129;  Melzner  v. 
Northern  Pac.  R.  Co.,  (1912)  46  Mont. 
277,  127  Pac.  1002;  Shannon  v.  Boston, 
etc.,  R.  Co.,  (1914)  77  N.  H.  349,  92  AtL 
167;  Norton  v.  Erie  R.  Co.,  (1913)  83 
Misc.  159,  144  N.  Y.  S.  656;  Fleming  t?. 
Norfolk  Southern  R.  Co..  (1912)  160 
N.  C.  196,  76  S.  E.  212;  Burnett  v. 
Atlantic  Coast  Line  R.  Co.,  (1913)  163 
N.  C.  186,  79  S.  E.  414;  Renn  r.  Sea- 
board Air  Line  R.  Co.,  (1915)  170  N.  C. 
128,  86  S.  E.  964;  Erie  R.  Co.  t?.  Welah, 

(1913)  89  Ohio  St.  81,  105  N.  E.  189; 
Missouri,  etc.,  R.  Co.  t?.  Lonahan,  (1913) 
39  Okla.  283,  135  Pac.  383;  Chicago,  etc., 
R.  Co.  17.  Jackson,  (Cttcla.  1916)  160  Pac 
736;   St.  Louis,  etc.,  R.  Co.  v.  Snowden, 

(1915)  48  Okla.  115,  149  Pac.  1083; 
Kamboris  v,  Oregon- Washington  R.,  etc., 
Co.,  (1915)  75  Ore.  358,  146  Pac.  1097; 
Jones  r.  Charleston,  etc.,  R.  Co.,  (1914) 
98  S.  C.  197,  82  S.  E.  415;  Bramlett  v. 
Southern  R.  Co.,  (1914)  98  S.  C.  319, 
82  S.  E.  501;  Howard  «.  Nashville,  etc., 
R.  Co.,  (1915)  133  Tenn.  19,  179  S.  W. 
380,  Ann.  Cas.  1917A  844,  L.  R.  A.  191 6B 
794;  Gulf,  etc.,  R.  Co.  v,  Lester,  (Tex. 
Civ.  App.  1912)  149  S.  W.  841;  St.  Louis, 
etc.,  R.  Co.  V,  Geer,  (Tex.  Civ.  App.  1012) 
149  S.  W.  1178;  Chicago,  etc.,  R.  Co.  r. 
De  Bord,  (Tex.  1917)  192  S.  W.  767; 
Geer  v.  St.  Louis,  etc.,  R.  Co.,  (Tex. 
1917)  194  S.  W.  939;  Niles  f.  Central 
Vermont  R.  Co.,  (1914)  87  Vt.  356,  89 
Atl.    629;    Southern    R.    Co.    t?.    Jacobs, 

(1914)  116  Va.  189,  81  S.  E.  99;  Easter 
p.  Virginian  R.  Co.,  (1915)  76  W.  Va. 
383,  86  S.  E.  37;  Rowlands  v.  Chicago, 
etc.,  R.  Co.,  (1912)  149  Wis.  61,  136 
N.  W.  166,  Ann.  Cas.  1916E  714. 

"The  federal  Employers*  Liability  Act 
is  the  supreme  and  paramount  law  of  the 
land  with  respect  to  the  liability  of  in- 
terstate carriers  by  rail  for  injuries  to 
or  the  death  of  employees  while  engaged 
in  interstate  commerce."    Louisville,  etc., 
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R.  Co.  V.  Rhodft,  (Fla.  1917)  74  So. 
19. 

"  Plaintiff  being  at  the  time  of  the  ac- 
cident engaged  in  the  repair  of  cars  em- 
ployed solely  in  interstate  commerce,  his 
righte  must  be  determined  in  accordance 
with  the  laws  of  the  United  States,  and 
not  of  this  state,  or  of  the  state  of  Minne- 
sota in  which  the  accident  occurred." 
Smiegil  v.  Great  Northern  R.  Co.,  (1917) 
165  Wis.  57,  160  N.  W.  1057. 

**  The  courts  of  this  state  are  required 
to  enforce  the  act,  irrespective  of  whether 
or  not  the  act  is  in  harmony  with  the 
policy  of  the  state."  G«e  i\  Lehigh  Val- 
ley R.  Co.,  (1914)  163  App.  Div.  274, 
148  N.  Y.  S.  882. 

"The  federal  Act  was  intended  to  be 
paramount  and  uniform  in  its  operation 
upon  the  mattersi  within  its  purview. 
This  supremacy  and  uniformity  can  be 
attained  only  by  excluding  all  local  laws 
affecting  the  substahtial  rights  of  the 
parties  that  conflict  with  the  federal  Act. 
The  state  law  is  intended  to  enforce  a 
local  state  policy  substantially  different 
from  that  disclosed  by  the  terms  of  the 
federal  Act.  The  state  law  is  long  prior 
in  date  and  cannot  be  regarded  as  an 
aid  to  the  federal  Act,  but  it  is  appar- 
ently in  positive  and  material  conflict 
therewith.  The  local  statute  was  not  in- 
tended to  Cover  subjects  that  are  con- 
trolled by  paramount  federal  regulations. 
Until  Congress  acted  on  the  subject,  the 
laws  of  the  several  states  determined  the 
liability  of  interstate  carriers  for  in- 
juries to  their  employees  while  engaged 
in  such  commerce;  but,  Congress  having 
acted,  its  action  supersedes  that  of  the 
states  so  far  as  it  covers  the  same  sub- 
ject. That  which  is  not  supreme  must 
yield  to  that  which  is."  Louisville,  etc., 
K.  Co.  r.  Rhoda,  (Fla.  1917)    74  So.  19. 

b.  State  Common  Law 

In  general. — *'  If  it  is  a  case  wherein  re- 
lief may  be  properly  had  under  the  federal 
Act,  it  supersedes  the  common  lavy  of  the 
states  and  any  recovery  .  .  .  must  neces- 
sarily be  based  upon  the  federal  act."  Cin- 
cinnati, etc.,  R.  Co.  17.  Clarke,  (1916)  169 
Ky.  662,  185  S.  W.  94. 

The  federal  Employers'  Liability  Act  is 
exclusive  and  not  cumulative  and  when  an 
action  fails  under  the  federal  Act  it  can- 
not thereafter  be  pursued  at  common  law. 
Lauer  v.  Northern  Pac.  R.  Co.,  (1915) 
83  Wash.  465,  145  Pac.  606,  following  Wa- 
bash R.  Co.  V,  Hayes,  (1914)  234  U.  S. 
86,  34  S.  a.  729,  58  U.  S.  (L.  ed.)  1226. 

Common  law  of  parent  and  child. — 
The  common-law  right  of  a  father  to  re- 
covei'  for  loss  of  services  causedi  by  an 
injury  to  his  infant  son,  while  the  latter 
was  employed  in  interstate  commerce  by 
a  railroad  common  carrier  was  taken 
away  by  this  Act.  New  York  Cent,  ^tc, 
R.  Co.  V.  Tonsellito,  (1917)  244  U.  S.  360, 


37  S.  Ot.  620,  61  U.  S.  (L.  ed.)  1194, 
{reversing  (1916)  87  N.  J.  L.  651,  94  Atl. 
804)  where  the  court  said:  '^Congress 
having  declared  when,  how  far,  and  to 
whom  carriers  shall  be  liable  on  account 
of  acciden/ts  in  the  specified  claas,  such 
liability  can  neither  be  extenaed  nor 
abridged  by  common  or  statutory  laws  of 
the  state."  The  ruling  that  a  father 
cannot  recover  in  such  a  case  was  followed 
in  Smith  v.  Lusk,  (Mo.  App.  1917)  198 
S.  W.  434.  It  had  previously  been  held, 
following  the  New  Jersey  decision,  above 
reversed,  that  a  father  oould  recover  in 
such  a  case  in  Nelson  -r.  Illinois  Cent.  R. 
Co.,  (1915)  173  la.  161,  165  N.  W.  169. 

c.  State  Statutes,  in  General 

.  *^  Tbe  federal  law  is  eziduiive  within  the 
scope  of  its  operation.  It  is  the  same  as 
though  it  were  a  part  of  the  state  law, 
and!  it  supersedes  and  takes  the  place  of 
all  state  statutesr  within  its  scope  and 
field."  Grand  Trunk  Western  R.  Co.  v. 
Thrift  Trust  Co.,  (Ind.  App.  1917)  115 
N.  E.  685.  To  tile  same  point  see  Geer 
V,  St.  Louis,  etc.,  R.  Co.,  (Tex.  1917) 
104  S.  W.  939. 

In  McCutcheon  v,  Chicago,  etc.,  R.  Co., 
(la.  1917)  164  N.  W.  774,  affirming  a 
judgment  for  defendant  for  want  of  proof 
of  negligence,  the  court  said :  "  Some 
stress  is  laid  by  appellant  upon  the  fact 
that  we  have  an  Iowa  statute  which  re- 
quires landowners  to  destroy  noxious 
weeds  both  upon  the  highwaye  and  upon 
railroad  rights  of  way.  It  is  urged  that 
the  defendant  was  guilty  of  a  violation  of 
this  statute.  There  are  several  answers 
to  this  position  of  appellant.  (I)  Having 
brought  his  action  imder  the  federal  Em- 
ployers^ Liability  Act,  his  case  must  be 
considered  from  the  standpoint  of  federal 
legislation  and  ordinarily  without  refer- 
ence to  any  state  statute.  Ordinarily  the 
rights  of  litigants  under  the  federal  Em- 

Jrloyers*  Liability  Act  cannot  be  affected 
avorably  or  unfavorably  by  state  statutes. 
Spokane,  etc.,  R.  Co.  t?.*  Campbell,  [1916] 
241  U.  S.  497,  36  S.  Ot.  683,  60  U.  S. 
(L.  ed.)  1125;  Texas,  etc.,  R.  Co.  v. 
Ri|?sby,  [1916]  241  U.  S.  33,  3ff  S.  Ct. 
482,  60  U.  S.  (L.  ed.)  874.  Under  this 
rule  the  operation  of  the  act  is  uniform 
upon  all  litigants.  To  hold  otherwise 
would  be  to  destroy  such  uniformity." 

A  state  statute  forbidding  the  employ- 
ment of  minors  under  eighteen  between 
certain  hours  in  the  night  can  have  no 
effect  even  as  a  state  police  regulation  to 
aid  in  recovery  by  a  minor  under  eighteen 
injured  while  employed  in  violation  of 
that  statute  in  interstate  commerce  cov- 
ered by  the  federal  statute.  Smithson  v. 
Atchison,  etc.,  R.  Co.,  (1916)  174  Cal. 
148,  162  Pac.  111. 

An  attorney's  lien  on  a  cause  of  action, 
given  by  state  statute,  is  not  abolished 
hj  the  federal  statute.    HoUoway  v.  Dick- 
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inHon,  (1917)  137  Minn.  410,  1B3  N.  W. 
791.  where  the  court  aaid:  "It  is  con- 
tended that  in  the  act  referred  to  Con- 
grt^Hs  legishited  upon  every  phase  of  the 
subject  of  the  payment  of  damages  to  em- 
ployees injured  while  engaged  in  interstate 
commerce,  .  .  .  and  that  this  legislation 
includes  the  amount  of  recover}'  and  dis- 
tribution thereof.  .  .  .  Hence  it  is  said 
that  state  statutes  cannot  impress  an  at- 
torney's lien  on  the  cause  of  action,  or 
enforce  payment  of  any  sum  of  money  ex- 
cept the  sum  contemplated  by  the  act, 
and  that  only  to  the  beneficiaries  thereof. 
To  do  more  ia  said  to  penalize  the  rail- 
road company  and  to  burden  interstate 
commerce.  The  argument  of  counsel  is 
ingenious,  but  not  convincing.  Congress 
has  not  attempted  to  regulate  the  dealings 
between  the  railroad  employee,  injured  in 
interstate  commerce,  and  his  attorney.  No 
doubt,  that  body  from  the  first  inception 
of  this  sort  of  legislation  realized  full 
well  that  the  railroads,  as  a  rule,  would 
not  voluntarily  pay  adequate  compensa- 
tion to  the  injured  employee  or  his  bene- 
ficiaries, but  that  usually  such  compensa- 
tion could  be  obtained  only  at  the  end  of 
a  bitterly  contested,  law  suit  requiring  an 
attorney's  services,  or  through  a  series  of 
negotiations  carried,  on  by  an  attorney.  It 
could  not  have  been  contemplated  that  this 
work  of  an  attorney  should  be  a  gratuity. 
Neither  is  it  supposable  that  the  members 
of  Congress  are  unaware  of  the  regrettable 
fact  that  among  attorneys  there  has  long 
existed  keen  competition  for  this  sort  of 
litigation  and  frequent  overreaching  in 
bargaining  for  an  unconscionable  fee.  Not- 
withstanding all  this,  we  find  no  provision 
in  the  act  in  any  manner  bearing  upon  the 
relation  or  compensation  of  an  attorney 
who  is  employed  to  enforce  the  liability 
thereby  created.  The  fee  going  to  the  at- 
torney cannot  be  considered  a  burden  upon 
the  carrier  or  indirectly  upon  interstate 
commerce.  It  comes  out  of  the  pum  which 
by  the  settlement  or  the  judgment  in  the 
action  is  awarded  the  client.  The  person 
entitled  to  compensation  under  the  federal 
Employers*  Liability  Act  has  the  right  to 
enforce  his  cause  of  action  in  the  state 
courts,  and  when  he  so  elects  we  see  no 
reason  why,  in  the  absence  of  federal  legis- 
lation indicating  to  the  contrary,  the  at- 
torney may  not  call  upon  the  court  to  pro- 
tect his  rights  under  the  lien  given  by  the 
state  statute  upon  the  cause  of  action.  In 
the  instant  case  d<efendiant  had  full  notice 
of  the  attorney's  rights  before  the  payment 
of  the  money  on  the  settlement  made  with 
the  client.  Before  such  settlement  was 
made,  defendant's  representative  inter- 
viewed intervenor  and  announcc>d  that  no 
effort  would  be  made  to  protect  against 
the  lien  —  defendant  taking  the  groimd 
that  intervenor  had  no  lawful  lien  which 
he  could  assert.'* 
Statutes  not  superseded. — A  state  stat- 


ute giving  the  railroad  companies  the 
right  to  "  cut  down  any  standing  trees 
tluit  may  be  in  danger  of  falling  on  the 
road**  was  not  superseded  by  the  federal 
statute.    O'Connor  r.  Chicago,  etc.,  R.  Co., 

(1916)  163  Wis.  653,  158  N.  W.  343. 
Since  Congress  has  not  required  rail- 
roads engaged-  in  interstate  commerce  to 
fill  or  block  switches,  frogs,  and  guard 
rails  on  their  roads,  a  state  law  requiring 
railroadis  so  to  do  does  not  conflict  with 
this  Act,  whereby  Congress  assumed  juris- 
diction over  injuries  to  employees  en- 
gaged in  interstate  commerce.  St.  Louis, 
etc.,  R.  Co.  V.  McsNamare,  (1909)  91  Ark. 
515,  122  S.  W.  102. 

d.  State  Workmen's  Compensation 

Acts 

In  New  York  Cent.  R.  Co.  v.  Winfield, 

(1917)  244  U.  S.  147,  37  S.  Ct.  646,  61 
U.  S.  (L.  ed.)  1046,  Ann.  Cas.  1917D  1130, 
revermng  (1915)  216  N.  Y.  284,  110  N.  E. 
614,  Ann.  Cas.  1916A  817,  (1916)  168 
App.  Div.  351,  163  N.  Y.  S.  499,  Winiield 
was  injured  while  employed  in  interstate 
commerce  in  New  York  state  by  the  rail- 
road company.  "  The  injury,**  said  the 
court,  "  was  not  due  to  any  fault  or  negli- 
gence of  the  carrier,  or  of  any  of  its 
officers,  agents,  or  employees,  but  arose  out 
of  one  of  the  ordinary  risks  of  the  work." 
Under  the  Workmen's  Compensation  Law 
of  the  state  the  state  Commission  awarded 
compensation  to  him,  and  the  award  was 
affirmed  in  the  cases  above  cited.  The 
supreme  court  per  Mr.  Justice  Van  De- 
van  ter  (Justices  Brandeis  and  Clarke  dis- 
senting) said:  "Before  the  Commission 
and  in  the  state  courts  the  carrier  insisted 
that  its  liability  or  obligation  and  the  em- 
ployer's right  were  governed  exclusively  by 
the  Employers*  Liability  Act  of  Congress 
.  .  .  and)  therefore  that  no  award  could 
be  made  under  the  law  of  the  state.  That 
insistence  is  renewed  here.  It  is  settled 
that  imder  the  commerce  clause  of  the 
Constitution  Congress  may  regulate  the 
obligation  of  common  carriers  and  the 
rights  of  their  employees  arising  out  of 
injuries  sustained  by  the  latter  where  both 
are  engaged  in  interstate  commerce;  and 
it  also  is  settled  that  when  Congress  acts 
upon  the  subjects  all  state  laws  Covering 
the  same  field  are  necessarily  superseded 
by  reason  of  the  supremacy  of  the  naticmal 
authority.  .  .  .  Congress  acted  upon  the 
subject  in  passing  the  Eknployers*  Liabil- 
ity Act,  and  the  extent  to  which  that  act 
covers  the  field  is  the  point  in  controversy. 
Bv  one  side  it  is  said  that  the  act,  al- 
though  regulating  the  liability  or  obliga- 
tion of  the  carrier  and  the  right  of  the 
employee  where  the  injury  results  in  whole 
or  in  part  from  negligence  attributable  to 
the  carrier,  does  not  cover  injuries  oc- 
curring without  such  negligence,  and  there- 
fore leaves  that  olass  of  injuries  to  be 
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d«ft]t  with  by  atate  laws;  and  by  the  other 
fiide  it  10  said  that  the  act  coverfl  both 
classes  of  injuries  and  is  exclusive  as  to 
both.  The  state  decisions  upon  the  point 
are  conflicting.  The  New  York  court  in 
the  present  case  and  the  Xew  Jersey  court 
in  Winfieldj  v.  Erie  R.  Co.,  f  1916]  88  N.  J. 
L.  619,  96  Atl.  394,  hold  that  the  act  re- 
lates only  to  injuries  resulting  from  negli- 
gence, while  the  California  court  in  Smith 
V.  Industrial  Ace.  Commission,  [1016]  26 
Gal.  App.  660,  147  Pac.  600,  and  the  Illi- 
nois court  in  Staley  v.  Illinois  Cent.  R. 
Co.,  [1915]  268  111.  366,  L.  R.  A.  1916A 
450,  109  X.  E.  342,  hold  that  it  has  a 
broader  scope  and  makes  negligence  a  test, 
—  not  of  the  applicability  of  the  act,  but 
of  the  carrier's  duty  or  obligation  to  re- 
spond pecuniarily  for  the  injury.  In  our 
opinion  the  latter  view  is  right  and  the 
other  wrong.  Whether  and  in  what  cir- 
cumstances railroad  companies  engaging 
in  interstate  commerce  shall  be  required 
to  compensate  their  employees  in  such 
commerce  for  injuries  sustained  therein 
are  matters  in  which  the  nation  as  a 
whole  is  interested,  and  there  are  weighty 
considerations  why  the  controlling  law 
should  be  uniform  and  not  change  at  every 
state  line.  Baltimore,  etc.,  R.  Co.  v. 
Baugh,  ri8»3]  149  U.  S.  368,  378,  379, 
37  U.  S.  (L.  ed.)  772,  777,  778,  13  S.  Ct. 
914.  It  was  largely  in  recognition  of  this 
that  Employers'  Liability  Act  was  enacted 
by  Congress.  .  .  .  True,  the  act  does  not 
require  the  carrier  to  respond  for  in- 
juries occurring  where  it  is  not  chargeable 
with  negligence,  but  this  is  because  Gon^ 
gress.  in  its  discretion,  acted  upon  the 
principle  that  compensation  should  be  ex- 
acted from  the  carrier  where,  and  only 
where,  the  injury  results  from  negligence 
imputable  to  it.  Every  part  of  the  act 
conforms  to  this  principle,  and  no  part 
points  to  any  purpose  to  leave  the  states 
free  to  require  compensalion  where  the 
act  withholds  it.  .  .  .  Only  by  disturbing 
the  uniformity  which  the  act  is  designed 
to  secure  and  by  departing  from  the  prin- 
ciple which  it  is  intended  to  enforce  can 
the  several  states  require  such  carriers  to 
compensate  their  employees  for  injuries 
in  interstate  commerce  occurring  without 
negligence.  But  no  state  is  at  liberty  thus 
to  interfere  with  the  operation  of  a  law  of 
Congress.  As  before  indicated,  it  is  a 
mistake  to  suppose  that  injuries  occurring 
without  negligence  are  not  reached  or  af- 
fected by  the  act,  for,  as  is  said  in  Prigg 
V.  Pennsylvania,  [1842]  16  Pet.  539,  617, 
10  U.  S.  (L.  ed.)  1060,  1089,  *  if  Congress 
have  a  constitutional  power  to  regulate  a 
particular  subject,  and  they  do  actually 
regulate  it  in  a  given  manner,  and  in  a 
certain  form,  it  cannot  be  that  the  state 
legislatures  have  a  right  to  interfere;  and, 
as  it  were,  by  way  of  complement  to  the 
legislation  of  Congress,  to  prescribe  addi- 
tional   regulations,   and   what   they   may 


deem  auxiliary  provisi(Mi8  for  the  same 
purpose.  In  such  a  case,  the  legislation  of 
Congress,  in  what  it  does  prescribe,  mani- 
festly indicates  that  it  duoes  not  intend 
that  there  shall  be  any  farther  legislation 
to  act  upon  the  subject  matter.  Its  silence 
as  to  what  it  does  not  do  is  as  expressive 
of  what  its  intention  is  as  the  direct  pro- 
visions mad«  by  it.'  Thus  the  act  is  as 
comprehensive  of  injuries  occurring  with- 
out negligence,  as  to  which  class  it  im- 
pliedly excludes  liability,  as  it  is  of  those 
as  to  which  it  imposes  liability.  In  other 
words,  it  is  a  regulation  of  the  carrier's 
duty  or  obligation  as  to  both.  And  the 
reasons  which  operate  to  prevent  the 
states  from  dispensing  with  compensation 
where  the  act  requires  it  equally  prevent 
them  from  requiring  compensation  where 
the  act  withholds  or  excludes  it.  It  fol- 
lows that,  m  the  present  case,  the  award* 
under  the  state  law  cannot  be  sustained." 
The  foregoing  ruling  was  reaffirmed  in^ 
Erie  R.  Co.  v.  W  infield,  (1W7)  244  U.  S. 
170,  37  S.  Ct.  666,  61  U.  S.  (L.  ed.)  1067, 
revera^g  (1916)  88  N.  J.  L.  619,  96  Atl. 
394,  the  court  saying:  "We  are  of 
opinion  that  the  Federal  act  proceeds  upon 
the  principle  which  regards  negligence  as 
the  basis  of  the  duty  to  make  compensa- 
tion, and  excludes  the  existence  of  such  a 
duty  in  the  absence  of  negligence,  and 
that  Congress  intended  the  act  to  be  as 
comprehensive  of  those  instances  in  which 
it  excludes  liability  as  of  those  in  which 
liability  is  imposed.  It  establishes  a  rule 
or  regulation  which  is  intended  to  operate 
uniformly  in  all  the  states,  as  respects  in- 
terstate commerce,  and  in  that  field  it  is 
both  paramount  and  exclusive.  ...  By 
the  federal  Act  the  entire  subject,  as  re^ 
spects  carriers  by  railroad  and  their  em- 
ployees in  interstate  commerce,  was  taken 
without  the  reach  of  state  laws.  It  is  be- 
yond the  power  of  any  state  to  interfere 
with  the  operation  of 'that  act,  either  by 
putting  the  carrier  and  their  emplovees  to 
an  election  between  its  provisions  and 
those  of  a  state  statute,  or  by  imputing 
such  an  election  to  them  by  means  of  a 
statutory  presumption."  See  also  Chicago 
Junction  R.  Co.  v.  Industrial  Board, 
(1917)  277  111.  512,  115  N.  E.  647;  Flynn 
v.  New  York,  etc.,  R.  Co.,  (1917)  90  N.  J. 
L.  450,  101  Atl.  1034;  Rounsaville  r.  Cen- 
tral R.  Co.,  (1017)  90  N.  J.  L.  176,  101 
Atl.  182;  Grand  Trunk  R.  Co.  f.  Knapp, 
(C.  C.  A.  6th  Cir.  1916)  233  Fed.  950,  147 
C.  C.  A.  624;  Waters  r.  Guile,  (G.  C.  A. 
6th  Cir.  1916)  234  Fed.  532.,  148  C.  G.  A. 
298. 

The  foregoing  decision  by  the  Supreme 
Court  first  above  cited  overruled  not  only 
the  New  Jersey  case  cited  in  the  opinion, 
but  in  effect  overrules  as  to  state  Work- 
men's Compensation  Acts,  Rounsaville  tv 
Central  R.  Co.,  (1915)  87  N.  J.  L.  371, 
94  Atl.  392;  West  Jersey  Trust  Co.  r. 
Philadelphia,  etc.,  R.  Co.,  (1916)  88  N.  J.: 
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L.    102,   95   Atl.    763;    Corico   v.   Smith, 

(1916)  97  Misc.  447,  161  N.  Y.  S.  293. 
But   the   federal   Employers'   Liability 

Act  does  not  prevent  the  operation  of  a 
state  Workmen's  Compensation  Act  in  re- 
spect of  injuries  suffered  by  one  not  at 
the  time  employed  in  interstate  com- 
merce, within  the  decisions  construing 
and  applying  the  federal  statute,  even 
though  he  waa  at  the  time  employed  by 
a  railroad  company  which  was,  in  a  gen- 
eral sense,  engaged  in  interstate  comr 
merce.    Raymond  v,  Chicago,  etc.,  R.  Co., 

(1917)  243  U.  S.  43,  37  S.  Ct..268,  61 
U.  S.  (L.  ed.)  683;  New  York  Cent.  R. 
Co.  r.  White,  (1917)  243  U.  S.  188,  37 
S.  Ct.  247,  61  U.  S.  (L.  ed.)  667,  Ann. 
Cas.  1917D  629,  L.  R.  A.  1917D  1.  See 
also  Okrzesz  v,  Lehigh  Valley  R.  Co., 
(1916)  170  App.  Div.  16,  166  N.  Y.  S. 
919. 


e.  State   Employers'   Liability   or   Death 

Statutes 

In  general.— "It  is  settled  that  if  an 
employee  of  a  railroad  suffers  injury  or 
death  while  engaged  in  interstate  com- 
merce, recovery  cannot  be  had  imder  a 
state  statute  for  such  injury  or  death, 
but  that  the  exclusive  remedy  is  under 
the  federal  Employers'  Liability  Act.  Aci 
was  said  in  St.  Louis,  etc.,  R.  Co.  t\  Seale, 
[1913]  229  U.  S.  156  at  page  168,  33  S. 
Ct.  661  at  page  662,  57  U.  S.  (L.  ed.)  1129, 
Ann.  Cas.  1914C  166:  'If  the  federal 
fiftatute  was  applicable,  the  statute  was 
excluded  by  reason  of  the  supremacy  of 
the  former  under  the  national  Consti- 
tution.'" Lynch  v.  Boston,  etc.,  R.  Co., 
(1917)  227  Masa.  123,  116  N.  E.  401. 

The  federal  statute  is  paramount  to  and 
exclusive  of  a  state  Employers'  Liability 
Act  in  cases  to  which  the  f&deral  Act  may 
apply.  Burtnett  v.  Erie  R.  Co.,  (1913) 
169  App.  Div.  712,  144  N.  Y.  S.  969. 

The  federal  Act  in  the  field  covered  by  it 
supersedies  all  state  statutes.  Aa  to  mat- 
ters within  the  scope  of  the  federal  power, 
legislation  by  Congress  is  supreme.  So 
long  as  Congresa  had  not  acted  as  to 
liability  for  injuries  received  by  em- 
ployees of  railroads  while  engaged  in  in- 
terstate commerce,  legislation  by  the 
ertates  touching  that  subject,  being  within 
the  police  power,  was  valid.  But  when 
Congress  exerted  its  jurisdiction  to  regu- 
late in  this  respect  commerce  between  the 
states,  state  statutes  previouaiy  operative 
in  that  sphere  yielded  to  its  paramoimt 
and  exclusive  power.  The  federal  Act  has 
no  greater  extent.  It  does  not  undertake 
to  affect  the  force  of  the  state  statute  in 
its  appropriate  sphere.  The  state  law  is 
as  supreme  and  exclusive  in  its  application 
to  intrastate  commerce  as  is  the  federal 
law  to  interstate  commerce.  If  the  em- 
ployee of  a  railroad  engaged  in  both  inter- 
state and  intrastate  commerce  is  injured 


or  killed  while  in  the  former  service,  the 
carrier's  liability  is  controlled  and  must 
be  determined  solely  by  the  federal  law; 
if  in  the  latter  service  such  liability  reets 
wholly  upon  the  state  law.  Corbett  r. 
Boston,  etc.,  R.  Co.,  (1914)  219  Mass. 
351,  107  N.  E.  60. 

Where  a  state  statute  relating  to  an 
employer's  liability  for  an  injury  to  an 
employee  is  so  similar  to  that  of  the 
United  States  that  the  liability  of  the 
employer  does  not  appear  to  be  affected 
by  the  question  which  of  them  governs  the 
case  it  is  imnecessary  for  the  United 
States  supreme  court  to  decide  which  Uiw 
applies.  Kansas  City  Western  R.  Co.  r. 
McAdow,  ( 1916)  240  U.  S.  51,  36  S.  Ct, 
262,  60  U.S.  (L.  ed.)  620. 

Res  judicata. —  The  federal  Employers' 
Liability  Act  supersedes  state  Acts  in  con- 
flict therewith,  and  it  results  that  if  a 
person  is  killed  while  employed  in  inter- 
state commerce,  and  a  suit  brought  by  hia 
widow  and  children  under  a  state  law  is 
dismissed,  such  suit  is  no  bar  to  a  suit 
brought  by  the  administrator  under  the 
federal  law.  Troxell  r.  Delaware,  etc.,  R. 
Co.,  (1913)  227  U.  S.  434,  33  S.  Ct.  274, 
67  U.  S.  (L.  ed.)  586,  reversing  (C.  C.  A. 
3d  Cir.  1912)  200  Fed.  44,  118  C.  C.  A. 
272. 

Test  AS  to  Applicability  ot  federal  or 
state  law.— In  determining  whether  or 
not  the  federal  or  state  law  is  applicable 
to  an  action  of  this  character,  the  test  is 
this:  Were  the  injuries  of  the  employee 
sustained  while  the  company  wa.s  engaged 
and  the  employee  was  ^nployed  in  inter- 
state commerce  Y  If  so,  the  federal  statute 
applies ;  if  not,  the  state  law  is  applicable. 
Louisville,  etc.,  R.  Co.  v.  Strang,  (1913) 
56  Ky.  439,  IW  S.  W.  230. 

A  state  statute  giving  a  right  of  action 
for  death  is  excluded  from  operation  where 
the  facts  of  a  case  bring  it  within  the 
federal  statute.  Denver,  etc.,  R.  C'O.  r. 
Wilson,  (Colo.  1917)  163  Pac.  867;  Sells 
V,  Atchison,  etc.,  R.  Co.,  ( 1916)  266  Mo. 
166,  181  S.  W.  lOff. 


f .  State  Laws  Relating  to  Procedure 

"The  lex  fori  governs  in  all  matters 
of  procedure."  New  Orleans,  etc.,  R.  Co. 
V.  Scarlet,  (19»17)  115  Miss.  285.  76  la. 
265. 

''But  matters  of  substance  and  pro- 
cedure must  not  be  confounded  because 
they  happen  to  have  the  same  name.  .  .  . 
As  fong  as  the  question  involves  a  mere 
matter  of  procedure  as  to  the  time  when 
and  the  order  in  which  evidence  should 
be  submitted  the  state  court  can  in  those 
and  similar  instances  follow  their  own 
practice  even  in  the  trial  of  suits  arising 
under  the  federal  law."  Central  Vermont 
R.  Co.  V.  White,  (1916)  238  U.  S.  607, 
35  S.  a.  866,  69  U.  S.  (L.  ed.)  1433, 
Ann.  Cas.   1916B  262. 
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5.  Effect  on  Ecoistmg  Oontraci 

Contract  requiring  notice  of  accident. — 
A  clause  in  a  contract  between  a  railroad 
engaged   in   interstate  commerce   and   an 
employee  requiring  a  written  claim  from 
the  employee  or  his  legal  representative  in 
case  of  an  injury  occurring  to  him,  the 
claim  to  be  made  within  thirty  days,  is 
invalid.     Chicago,  etc.,  R.  Co.  v,  Pearce, 
(1916)  118  Ark.  6,  17  S.  W.  1160,  L.  R.  A. 
191 5F  651,  wherein  the  court  said:    "The 
question  whether  such  a  provision  in  a 
contract  of  employment,  with  respect  to 
notice  of  injury,  is,  in  the  absence  of  a 
statute,  binding  in  an 'action  to  recover 
damages  resulting  from  a  negligent  act  of 
the  master's  servants  has  not  heretofore 
been  presented  in  any  of  the  courts  of  the 
country    so   far    as   we   are   advised.    It 
seems,  therefore,  to  be  a  question  of  iirst 
impression.    Counsel  for  plaintiff  contend 
that  the  contract  is  in  conflict  with  the 
act  of  Congress  fixing  and  regulating  the 
liability  of  a  railroad  to  its  employees  — 
the    statute    known    as    the    Employers' 
Liability  Act.     The  plaintiff's  injury  oc- 
curred while  he  was  engaged  in  interstate 
commerce,  and  the  rights  of  the  parties 
are  controlled  entirely  by  that  statute.    If 
the  provisions  of  the  contract  are  found 
to  be  in  conflict  with  the  act,  of  course, 
it  is  without  force.    The  point  seems  to  be 
settled    by   a    d<ecision    of    the    Supreme 
Court  of  the  United  States  in  the  case  of 
El  Paso,  etc.,  R.  Co.  t?.  Gutierrez,  [1900] 
215  U.  S.  87,  30  S.  Ct.  21,  64  U.  S.  (L.  ed.) 
106.    That  was  an  action  instituted  in  the 
courts  of  the  state  of  Texas  against  a  rail- 
road company  to  recover  for  injuries  sus- 
tained by  the  servant  of  the  company  in 
New  Mexico,  then  a  territory,  where  there 
was  a  statute  which  provided  that  no  ac- 
tion for  injuries,  inflicting  death,  caused 
by  any  person  or  corporation  in  the  terri- 
tory, could  be  maintained  unless  the  per- 
son  claiming  damages  should  within   90 
days  after  the  infliction  of  the  injuries, 
and  30  days  before  commencing  suit,  serve 
upon  the  defendant  an  affidavit  giving  par- 
ticulars as  to  the  injuries  complained  of, 
etc.    The  injury  in  that  case  occurred  in 
June,  1906,  after  the  passage  of  the  first 
Employers'  Liability  Act,  ,\vhich  was  held 
by  the  Supreme  Court  of  the  United  States 
to  be  unconstitutional,  except  in  its  appli- 
cation to  the  District  of  Columbia  and  the 
territories.     The  Texas  court  declined  to 
give  effect  to  the  statute  of  the  territory 
where  the  injury   occurred,'  and   allowed 
a  recovery  without  cQmpliance  with  the 
terms  of  that  statute.    That  judgment  was 
affirmed    by   the   Supreme   Court   of   the 
United  States.     The  court  held  that  the 
federal    Employers'   Liability   Act   super- 
seded the  statute  of  New  Mexico,  and  that 
the  Texas  court  was  correct  in  dlisregard- 
ing  it.     Now,  the  point  of  that  decision, 
lo  far  as  it  applies  here,  is  that,  if  the 


first  Employers'  Liability  Act  superseded 
territorial  statutes  on  this  subject,  the 
last  Employer^'  Liability  Act,  which  ap- 
plies to  all  persons  working  in  the  service 
of  railroads  in  interstate  commerce,  like- 
wise supersedes  any  state  legislation  on 
the  subject,  and  it  necessarily  follows  that 
if  other  legislation  is  thus  superseded  and 
set  at  naught,  contracts  between  the  par- 
ties are  also  without  force.  We  think 
that  conclusion  is  correct  upon  principle. 
Counsel  for  the  defendant  rely  upon  deci- 
sions to  the  effect  that  the  federal  statute 
fixing  the  liability  of  carriers  of  freight 
does  not  invalidate  contracts  requiring  no- 
tice of  loss  or  damage.  St.  Louis,  etc.,  R. 
Co.  V.  Keller,  [1909]  90  Ark.  308,  119  S. 
W.  264.  That,  however,  is  a  different 
question,  for  in  that  class  of  cases  the 
suit  is  upon  the  contract  itself,  and  it 
has  been  held  that  the  provision  about 
notice  is  a  reasonable  regulation  which  is 
not  in  conflict  with  the  federal  statute. 
A  suit  for  personal  injuries  is  not,  how- 
ever, a  suit  upon  the  contract  of  employ- 
ment, which  is  entirely  collateral  to 
the  question  of  liabiUty.  If  the  suit  is 
based  upon  the  contract  between  the  par- 
ties, then  any  reasonable  regulation,  not 
amounting  to  an  exemption  of  liability, 
would  be  valid.  But  any  contract  made  be- 
tween the  parties  in  advance  of  the  ac- 
crual of  the  cause  of  action,  and  concern- 
ing a  subject-matter  which  is  not  the  basis 
of  the  cause  of  action  which  subsequently 
accrues,  necessarily  amounts  to  an  attempt 
to  fix  the  terms  of  liability  in  advance,  and 
is  inoperative.  Such  provision  is  an  at- 
tempt  to  read  into  the  statute,  which  ex- 
pressly governs  the  matter  of  the  liability, 
something  which  is  not  found  in  the  stat- 
ute itself,  and  is  therefore  invalid." 

n.    Bmplotkb  EweAOKD  m   Intdbbtatb 

COKMEBGB 

1.  In  General 

The  language  of  the  text  section  of  the 
federal  Employers'  Liability  Act  makes 
it  apply  to  "every  common  carrier  by 
railroad  while  engaged  in  commerce  be- 
tween any  of  the  several  states.'*  The 
right  to  recover  under  the  Act  arises 
therefore  only  where  the  injury  is  suf- 
fered by  an  employee  of  a  carrier  engaged 
in  interstate  commerce.  Shanks  f .  Dela- 
ware, etc.,  R.  Co.,  (1916)  239  U.  S.  656, 
36  S.  Ct.  188,  60  U.  S.  (L.  ed.)  436,  L.  R. 
A.  1916C  797,  afirmmg  (1915)  214  N.  Y. 
413,  108  N.  E.  644,  Ann.  Cas.  1916E  467; 
Columbia,  etc.,  R.  Co.  r.  Sauter,  ( C.  C.  A. 
9th  Cir.  1916)  223  Fed.  604,  139  C.  C.  A. 
150;  Illinois  Cent.  R.  Co.  r.  Rogers,  (C. 
C.  A.  6th  Cir.  1915)  221  Fed.  52,  136  C 
C.  A.  530;  Vaughan  i\  St.  Louis,  etc.,  R. 
Co.,  (1914)  177  Mo.  App.  155,  164  S.  W. 
144. 

<'By  the  express  terms  of  the  Em- 
ployers' Liability  Act,  the  carrier  is  lia- 
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ble  to  its  employers  pnly  lor  a  negli- 
gence resulting  to  their  injury.  The 
courts  have  no  power  to  extend  its  lia- 
bilities under  the  statute  to  one  not  its 
servant,  lie  being  a  stranger  to  it.  .  .  . 
It  was  certainly  the  intention  of  Con- 
gress, in  enacting  the  statute,  ...  to 
limit  tlie  beneficiaries  thereunder  to  those 
only  sustaining  the  relation  of  servant 
to  the  master."  Kentucky,  etc.,  R.  Co.  v. 
Minton,  (1915)  167  Ky.  616,  180  S.  W. 
831,  holding  that  a  car  repairer  injured 
while  repairing  cars  on  the  track  of  a 
railroad  company  which  was  a  mere 
feeder  of  freight  to  another  railroad  com- 
pany, the  latter  being  the  owner  or  fur- 
nisher of  the  cars  and  the  employer  of 
the  plaintiff,  could  not  recover  against 
the  former  company. 

Whenever  the  plaintiff  was  held  enti- 
tled to  recover,  among  the  multitude  of 
cases  cited  in  the  following  division  III, 
Employee  engaged  in  interstate  com- 
merce, p.  1227  et  seq.,  it  was  necessarily 
adjudicated  that  the  employer  was,  at  the 
time,  engaged  in  interstate  commerce. 

"It  is  obvious  if  a  servant  is  employed 
in  interstate  commerce  at  any  given  time 
and  place,  his  master  is  also  then  and 
there  so  engaged."  Wagner  v.  Chicago, 
etc.,  R.  Co.,  (1916)  200  111.  App.  305. 
"To  say  that  the  servant  at  the  time  of 
his  injury  was  employed  in  interstate 
commerce  means  tliat  his  master  was  also 
so  engaged."  Dunlavy  v.  Chicago,  etc.,  R. 
Co..  (1915)  200  111.  App.  76. 

The  plaintiff's  pleading  must  allege' 
that  the  defendant  was  a  common  carrier 
engaged  in  interstate  commerce  or  state 
facts  from  which  such  conclusion  may 
reasonably  be  inferred.  Cincinnati,  etc., 
R.  Co.  V.  Tucker,  (1916)  168  Ky.  144,  181 
S.  W.  940. 

Carrier  engaged  in  intrastate  commerce 
also. — The  statute  was  intended  to  apply 
to  every  carrier  while  engaging  in  inter- 
state commerce,  and  to  an  employee  of 
such  carrier  while  so  engaged,  and,  if 
these  conditions  concur,  the  fact  that  the 
carrier  and  the  employee  may  also  be  en- 
gaged in  intrastate  commerce  is  immate- 
rial. Atlantic  Coast  Line  R.  Co.  v.  Jones, 
(1913)  9  Ala.  App.  499,  63  So.  693. 

Train  run  from  one  state  to  another, 
but  no  freight  carried  across  line.—  If  a 
train  is  run  from  one  state  into  another 
for  the  purpose  of  carrying  freight  from 
station  to  station,  it  is  engaged  in  inter- 
state commerce,  even  thougli  it  does  not 
appear  that  any  freight  wa.s  actually  car- 
ried across  the  state  line,  for  it  is  the 
operation  of  the  train  for  the  purpose  of 
carrying  freight  across  the  state  line,  if 
offered,  which  constituted  the  interstate 
commerce.  Kansas  City  Southern  R.  Co. 
r.  Cook,  (1911)  100  Ark.  467,  140  S.  W, 
579. 

Moving  water  or  coal  across  state  line 


for  railroad  use. — An  interstate  railroad 
when  engaged  in  moving  cars  of  water  or 
coal  over  its  line  from  one  state  into  an- 
other for  use  in  its  own  engines  is  en- 
gaged in  "  interstate  commerce."  Barker 
v.  Kansas  City,  etc.,  R.  Co.,  (1913)  88 
Kan.  767,  129  Pac.  1151,  43  L.  R.  A. 
(N.  S.)    1121. 

Continuity  of  movement  as  determining 
factor. —  Continuity  of  movement   is   the 
concluding  factor  in  determining  whether 
a  commodity  has  started  on  its  ultimate 
passage  to  a  foreign  state  and  such  com- 
modity   is    not    in    interstate    commerce 
until  it  has  entered  upon  its  final  passage 
to  another  state  or  foreign  country.   Thus 
in  Nordgard  t\   Marysville,  etc.,  R.   Co., 
(W.     D.     Wash.     1914)    211     Fed.     721 
(affirmed   by    the   Circuit   Court    of   Ap- 
peals and  by  the  Supreme  Court  in  the 
case    constituting    subd.    II,    3,    Logging 
railroady    infra,    p.    1226),    the    evidence 
showed'  that  the  defendant  was  a  common 
carrier  and  was  carrying  logs  on  its  rail- 
road or  logging  road  from  the  forests  in 
the  state  of  Washington  to  Puget  Sound; 
that    it   employed    the   plaintiff   in    such 
transportation ;  that  the  logs  were  dumped 
into  the  waters  of  Puget  Sound,  and  there- 
after a  part  of  the  logs  were  disposed  of 
to  various  mills  on  the  Sound,  the  remain- 
ing logs  being  taken  to  the  Stimson  Mill 
Company,  also  on  Puget  Sound,  and  there 
manufactured  into  lumber.     This  lumber 
was  piled  in  the  lumber  yard,  and  about 
20  per  cent,  was  sold  in  the  local  market, 
and  the  remainder   shipped   upon   orders 
thereafter  obtained  either  by  rail  or  boat 
to  various  points  in  the  state  of  Washings- 
ton  and  other  states  and  foreign  countries. 
At  the  conclusion  of  the  testimony,  the 
defendants  moved  for  a  directed  verdict, 
and  a  judgment  was  entered  in  favor  of 
the    defendants.      It    was    contended    bv 
plaintiff  tliat  the  local  demand  not  being 
sufficient   to   consume   all   the   lumber   it 
therefore  was  intended  for  interstate  or 
'  foreign    shipment,    but    the    court    said: 
"  The  logs  in  issue  or  their  product  had 
not   begun    to   move   from    the   state   of 
Washington  to  another   state  or   foreign 
country.    The  relation  of  foreign  commerce- 
at  no  time  had  been  acquired.     No  con- 
tinuity   of   movement    had    at    any    time 
been  inaugurated.    The  entire  product  of 
the  logs  not  sold  to  other  local  mills  was 
accumulated  in  the  millyard  of  the  Stim- 
son Mill  Company  awaiting  orders,  either 
local  or  foreign,  and  it  cannot  be  deter- 
mined whether  the  product  of  the  logs  at 
the  time  they  were  transported,  in  the  act 
of  which  the  plaintiff  was  injured,  would 
be  intrastate,  interstate,  or  foreign  com- 
merce, and  this  cannot  be  ascertained  until 
after  the  orders  had  been  received.    There 
was   nothing    to    prevent    all    being    sold 
locally  or   dipped  to  points   within   the 
state,  if  demand  had  been  made.    The  ship- 
ment of  the  logs  to  the  waters  of  Puget  > 
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Srmnd  and  the  transporting  of  a  portion 
of  these  logs  to  the  Stimson  Mill  Com- 
pany,  where  they  were  manufactured  into 
lumber,  which  was  afterwards  sold,  can- 
not be  aaid  to  have  entered  them  upon  a 
final  journey  to  their  ultimate  destination 
at  the  time  they  were  transported  over 
the  railroad  or  logging  road.  How  can 
it  be  said  that  the  product  of  the  logs 
was  interstate  commerce  when  the  Su- 
preme Court  of  the  United  States,  in 
Bacon  r.  Illinois,  [1913]  227  U.  S.  504, 
33  S.  Ct.  299,  67  U.  S.  (L.  ed.)  515,  held 
where  grain  was  purchased  in  localities 
in  a  number  of  states  and  shipped  by  orig- 
inal owners  who  were  residents  of  such 
states  and  consigned  to  Philadelphia,  New 
York,  and  other  eastern  cities,  place  of 
ultimate  destination,  the  owner  reserving 
the  right  to  remove  the  grain  at  Chicago 
for  the  purpose  of  weighing,  cleaning,  in- 
spection, etc.,  and  thereafter  the  grain  to 
be  shipped'  to  consignees  at  the  election 
of  the  owner,  held,  that  the  interstate 
character  wa«  ended  when  it  was  tem- 
porarily removed  from  the  cars  in  Chicago 
for  the  purpose  designated.  In  the  in- 
stant case  the  interstate  character  had 
never  been  initiated." 

"  Every  part  of  every  transportation  of 
articles  of  commerce  in  a  continuous  pas- 
sage from  a  commencement  in  one  state 
to  a  prescribed  destination  in  another 
state,  is  a  transaction  in  interstate  com- 
merce .  .  .  Every  carrier  who  trans- 
ports such  goods  to  any  part  of  such 
continuous  passage  is  engaged  in  inter- 
state commerce,  whether  the  goods  are 
carried  upon  through  bills  of  lading  or 
rebilled  by  the  general  carrier."  U.  S.  c. 
Colorado,' etc.,  R.  Co.,  (C.  C.  A.  8th  Cir. 
1907)  157  Fed.  321,  95  C.  C.  A.  27, 
13  Ann.  Cas.  893,  quoted  and  followed  in 
Hall  V.  Vandalia  R.  Co.,  (1912)  169  111. 
App.  12. 

"  As  defendant  received  loaded  freight 
cars  from  roads  engaged  in  interstate 
commerce  and  participated  in  the  trans- 
portation to  their  place  of  destination,  it 
was  a  common  carrier  engaged  in  inter- 
state commerce."  Curran  v.  Chicago  Short 
Line  R.  Co.,   (1916.)    198  111.  App.  154. 

"  If  the  train  was  transporting  any 
goods  shipped  from  without  the  state  to 
points  within  the  state,  or  any  goods 
destined  to  points  without  the  state, 
whether  taken  aboard  within  or  without 
the  state,  it  was  engaged'  in  interstate 
commerce."  Lynch  v.  Central  Vermont 
R.  Co.,   (1915)   89  Vt.  363,  95  Atl.  683. 

Slight  proof  was  sufficient  to  establish 
a  fact  of  such  general  knowledge  as  that 
the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  was  a  common  carrier  en- 
gaged in  interstate  commerce  and  not 
really  a  company  engaged  in  switching 
cars.  Dunlavy  v,  Chicago,  etc.,  R.  Co., 
(1915)    200  111.  App.   75. 

Canadian  Pacific  Railway  Company. — In 


Canadian  Pae.  R  Oo.  v.  Thompson,  (C. 
C.  A.  1st  Cir.  1916)  232  Fed.  353,  146 
C.  C.  A.  401,  it  was  said:  "The  main 
defense,  of  course,  was  either  that  the 
Canadian  Pacific  Railway  Company  was 
not  engaged  in  interstate  commerce  so  far 
as  this  transaction  was  concerned,  or  that 
the  intestate  was  not  so  engaged  at  the 
time  when  the  accident  occurred.  The 
proofs,  a»  we  say,*  do  not  contravene  the 
facts  substantially  as  we  have  stated  them. 
If  there  are  any  variances,  they  are  too 
unimportant  to  be  commented  on  so  far 
as  this  case  is  concerned.  In  all  this  class 
of  cases,  the  effort  by  the  defendant  cor- 
porations has  been  to  split  into  fragments 
what  was  in  fact  a  unity,  and  what  was 
in  fact  a  unitary  occupation  or  enterprise. 
The  Canadian  Pacific  Railway  Company  is 
notoriously  and  presumably  a  single  enter- 
prise, extending  from  the  Atlantic  Ocean 
to  the  Pacific  Ocean,  in  part  through  the 
United  States,  but  in  the  greater  part 
through  Canada.  Both  in  the  inherent 
purposes  of  the  organization,  and  in  its 
operation,  there  is  one,  single,  consolidated, 
unitary  essence;  and  so  far  as  any  person 
connected  with  trains  operating  thereon, 
in  any  way  contributed  to  produce  the  re- 
sult aimed  at  by  the  corporation,  the  cor- 
poration was  a  single,  consolidated,  inter- 
national, interstate  enterprise;  and  in  all 
its  essential  aspects  the  train  of  cars  em- 
ployed in  the  present  case  for  the  present 
purpose,  connecting,  as  it  did,  interna- 
tional points,  and  all  the  persons  em- 
ployed on  that  train,  were  engaged  in  an 
international  enterprise  and  operation.  In 
this  aspect  there  were  no  fragments,  but  all 
was  combined  in  a  consolidated  and  single 
purpose.  ...  In  the  present  case  the 
intestate  was  employed  as  a  conductor  or 
brakeman  running  trains  between  Brown- 
ville,  in  the  state  of  Maine,  and  Ivxegantic 
and  McAdam  Junction,  in  Canada,  being 
east  and  west  terminals  in  a  foreign  coun- 
try, and  where  the  train  in  which  he  was 
engaged  was  especially  set  up  for  and  en- 
gaged in  gathering  up  rails  from  inter- 
state tracks,  to  be  taken  to  the  other  parts 
of  the  interstate  tracks;  and  this  was 
being  done  without  any  suggestion  that 
they  were  to  be  left  at  intrastate  points. 
It  IS  therefore  evident  th-at  the  deceased 
was  directly  employed  in  an  interstate 
enterprise,  which  the  Canadian  Pacific 
Railway  Company  as  a  unit  had  under- 
taken.***^ 

2.  Railroad  Wholly  in  One  State 

a.  In  General 

It  is  common  knowledge  that,  under  the 
large  meaning  of  interstate  commerce 
given  by  the  courts,  every  railroad,  how- 
ever short  its  own  line,  engages  in  inter- 
state commerce  in  handling  freight  or 
passengers  destined  to  a  point  in  another 
state^  whether  such  point  of  destination  is 


1226 


8  FED.  STAT.  ANN.  (2d  Ed.) 


reached  by  its  own  line  or  through  a  con- 
necting carrier.  Mcintosh  v.  St.  Louis, 
etc.,  R.  Co.,  (1»14)  182  Mo.  App.  288, 
X«8  S.  W.  821. 

''A  railroad  company  the  termini  of 
whose  lines  are  within  the  state,  hauling 
to  points  within  the  state,  under  contracts 
of  through  carriage,  cars  loaded  at  points 
outside  of  the  state  and  shipped  there- 
from by  other  railroad  lines,  as  initial 
carriers,  is  engaged  in  interstate  cchu- 
merre,  notwithstanding  the  train  in  which 
such  cars  are  hauled  is  largely  composed 
of  ears  of  intrastate  shipment."  Findley 
V.  Coal,  etc.,  R.  Co.,  (1915)  76  W.  Va. 
747,  87  S.  E.  198. 

b.  Lessor  to  Interstavo  Railroad 

If  a  railroad  company  whose  tracks  and 
property  are  wholly  within  one  state  leases 
the  same  to  a  railroad  company  doing  an 
interstate  business  and-  the  lessor's  state 
makes  the  lessor  responsible  for  all  acts  of 
negligence  of  the  lessee  occurring  in  the 
conduct  of  business  on  the  lessor's  road, 
the  lessor  becomes  a  **  common  carrier  by 
railroad  engaged  in  commerce  between 
the  states"  within  the  meaning  of  this 
Act  so  far  as  concerns  the  rights  of  third 
persons.  North  Carolina  R.  Co.  v.  Zach- 
ary,  (1914)  2A2f  U.  S.  248,  M  S.  Ot.  306, 
58  U.  S.  (L.  ed.)  5W,  Ann.  Cas.  1914C 
159,  reversing  (1911)  156  N.  C.  496,  72 
S.  E.  858.  See  infra,  this  note,  subd.  f, 
Employee  of  lessee  railro<idf  at  p.  1234. 

"  This  court  is  committed  to  the  doc- 
trine that  where  a  railroad  is  operated 
by  a  lessee,  the  employees  of  the  lessee 
are  to  be  regarded  as  in  the  employ  of 
the  lessor  company;  that  the  lessor  is 
liable  for  the  actionable  negligence  of 
the  lessee  company  to  the  same  extent. 
Wabash  R.  Co.  v.  Keefer,  [1906]  127  111. 
App.  265.  We  believe  such  view  to  be 
fully  sustained  by  the  reasons  given  and 
the  conclusions  reached  by  the  court  in 
CJhicago,  etc.,  R.  Co.  v.  Hart,  [1904]  209 
111.  414,  and  Chicago,  etc.,  R.  Co.  v.  Weber, 
[1906]  219  111..  372."  Lucas  v.  Peoria, 
etc.,  R.  Co.,  (1912)   171  111.  App.  1. 

c.  Electric  Street  Railroad 

An  electric  street  car  being  operated 
wholly  within  a  state  and  carrying  no  in- 
terstate passengers  is  not  an  instrumen- 
tality of  interstate  commerce,  conceding 
that  it  would  have  been  had"  it  been  carry- 
ing passengers  to  whom  the  conductor  had 
issued  transfers  which  entitled  their  hold- 
ers to  transfer,  if  they  chose,  to  cars  run- 
ning into  another  state.  Kiser  v.  Metro- 
politan St.  R.  Co.,  (1915)  188  Mo.  App. 
169,  176  S.  W.  98. 

Traffic  agreement  with  street  railroad 
in  another  state. —  Where  it  appeared  that 
the  defendant,  a  Kansas  corporation,  had 
an  electric  railway  from  Leavenworth  into 
Kaneas  City,  Kansas,  and  a  traffic  agree- 


ment with  a  street  railway  company  oper- 
ating street  railways  in  Kansas  City,  Mis- 
souri, it  was  held  that  the  company  was 
engaged  in  interstate  commerce.  Kansas 
City  Western  R.  Co.  v.  McAdow,  (1W6) 
240  U.  S.  51,  36  S.  Ct.  252,  60  U.  S. 
(L.  ed.)  520,  affirming  (1914)  192  Mo. 
App.  540,  164  S.  W.  188. 

•  3.  Logging  Railroad 

In  McCluskey  v.  Maryaville,  etc.,  R.  Co., 
(1917)  243  U.  S.  36,  37  S.  Ct.  374,  ei 
U.  S.  (L.  ed.)  578,  affirming  judgment  in 
(C.  C.  A.  9th  Cir.  1914)  218  Fed.  737, 
134  C.  C.  A.  415,  which  affirmed  judgment 
in  (W.  D.  Wash.  1914)  211  Fed.  721, 
dismissing  a  suit  under  the  federal  Em- 
ployers' Liability  Act,  the  facts  were  aa 
follows:  The  defendant  Stimson  Mill 
Company  was  engaged  in  the  logging  and 
lumber  business  and  carried  its  logs  on  its 
own  logging  railroad,  the  Marysville  ft 
Northern  Ra.il  way,  fromi  timber  land 
owned  by  it  in  Washington  to  a  point 
near  Marysville  in  that  state,  where  they 
were  dumped  into  the  waters  of  Pugci 
Sound.  Part  of  the  logs  were  thereafter 
sold  to  mills  located  on  the  sound  and:  the 
balance  were  rafted  and  taken  by  tugs 
to  the  Stimson  (Company's  milla  at  Bal- 
lard, Washington,  where  they  were  manu- 
factured into  timber,  which  was  there- 
after sold,  about  20  per  cent  in  local 
markets  and  the  remainder  in  other  states 
and  countries.  The  logs  which  were  sold 
after  they  had  been  carried  to  tidewater 
by  the  railroad  were  towed  away  by  the 
purchasers  to  their  mills  or  places  for 
storage,  and  part  of  them  were  subse- 
quently resold  for  piling  or  poles  to  pur- 
chasers both  within  and  without  the  state. 
Nordgard  was  a  brakeman  on  the  logging 
railroad,  and  suffered  the  injuries  for 
which  he  sued  while  engaged  in  unloading 
logs  from  the  cars  at  tidewater.  The  court 
below  concluded  that  under  these  facts 
the  defendants  were  not  engaged  in  inter- 
state or  foreign  commerce  when  the  in- 
juries were  suffered,  basing  its  conclusion 
upon  the  decisions  in  (Ik)e  v.  Errol,  ( 1886) 
116  U.  S.  517,  6  S.  Ct.  475,  29  U.  S.  (L. 
ed.)  716,  and  The  Daniel  Ball,  (1871) 
10  Wall.  557,  19  U.  S.  (L.  ed.)  999,  and 
pointed'  out  that  these  rulings  had  not 
been  modified,  but,  on  the  contrary,  had 
been  reaffirmed  by  subsequent  cases, 
namely,  Texas,  etc.,  R.  Co.  v,  Sabine  Tram 
Co.,  (1913)  227  U.  S.  Ill,  33  S.  «.  229, 
57  U.  S.  (L.  ed.)  442;  Louisiana  Commis- 
sion V.  Texas,  etc.,  R.  Co.,  (1913)  229 
U.  S.  336,  33  S.  Ot.  837,  57  U.  S.  (L.  ed.) 
1215;  Southern  Pac.  Terminal  Co.  v.  In- 
terstate Commerce  Commission,  (1911) 
219  U.  S.  498,  31  S.  Ct.  279,  55  U.  S. 
(L.  ed.)  310;  Ohio  R.  Commission  c. 
Worthington,  (1912)  225  U.  S.  101,  32 
S.  Ct.  653,  56  U.  S.  (L.  ed.)1004,  and 
General  Oil  Co.  o.  Crain,  (1908)  200  U.  a 
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211,  28  S.  Ct.  476,  62  U.  S.  (L.  ed.)  764. 
The  Supreme  Court  said :  "  The  conclusion 
of  the  court  below  that  the  defendants 
were  not  engaged  in  interstate  or  foreign 
commerce  when  the  accident  occurred  is, 
we  think,  clearly  demonstrated  by  the 
reasoning  by  which  it  sustained  its  con- 
clusion and'  the  authorities  upon  which  it 
relied  as  above  stated,  and  its  judgment 
should  be  affirmed?*  This  ruUng  con- 
trolled the  decision  that  the  defendant 
was  not  engaged  in  interstate  or  foreign 
commerce,  under  substantially  the  same 
facts  (said  the  court)  in  Bay  t?.  Merrill, 
etc..  Logging  Co.,  (1917)  243  U.  S.  40, 
37  S.  Ct.  376,  61  U.  S.  (L.  ed.)  680, 
affirming  (C.  0.  A.  9th  Cir.  1916)  220 
Fed.  295,  136  C.  C.  A.  277. 

4.  Hauling  Empty  Cora 

The  hauling  of  empty  freight  cars  from 
one  state  to  another  is  interstate  com- 
merce within  the  meaning  of  this  Act. 
North  Carolina  R.  O).  v.  Zachary,  (1914) 
232  U.  S.  248,  34  S.  Ct.  305,  58  U.  S. 
(L.  ed.)  591,  Ann.  Gas.  1914C  159,  revers- 
ing (1911)  156  N.  C.  496,  72  S.  E.  858; 
Trowbridge  r.  Kansas  City,  etc.,  R.  Co., 
(1915)    192  Mo.  App.  52,  179  S.  W.  777. 

Only  wh0e  they  have  an  interstate 
movement  do  empty  cars  have  an  inter- 
state character,  "  and  such  interstate 
movement  ceases  when  they  reach  the  first 
distributing  point  in  the  state  of  their 
destination."  Chicago,  etc.,  R.  Co.  v. 
Feightner,  (Ind.  App.  1916)  114  N.  E.  659. 

6.  IntrcLstate  Train  toith  Interstate 

Cars 

An  interstate  railroad,  when  engaged  in 
hauling  cars  of  coal  over  its  line  from  a 
point  in  one  state  to  another  point  in  the 
same  state  where  their  bulk  was  to  be 
broken  and  some  portions  thereof  after- 
ward used  for  fuel  on  engines  running 
into  other  states,  is  not,  by  virtue  thereof, 
engaged  in  interstate  traffic'  Barker  r. 
Kansas  City,  etc.,  R.  Co.,  (1915)  94  Kan. 
176,  146  Pac,  358. 

''That  the  presence  of  interstate  cars 
in  the  train  on  which  decedent  was  killed 
made  it  an  interstate  train  is  admittMl. 
Besides,  principles  declared  in  St.  Louis, 
etc..  R.  Co.  r.  Scale,  [1913]  229  U.  S.  156, 
33  S.  Ct.  651,  67  U.  S.  (L.  ed.)  1129, 
Ann.  Cas.  1914C  156,  and  Pedereen  v. 
Delaware,  etc.,  R.  Co.,  [19131  229  U.  S. 
146,  33  S.  Ct.  648,  57  U.  S.  (L.  ed.) 
1125,  Ann.  Cas.  1914C  163,  affirm  the 
proposition  and  put  it  beyond  question." 
Findley  v.  Coal,  etc.,  R.  Co.,  (1915)  76 
W.  Va.  747,  87  S.  E.  198. 

A  train  operating  only  between  two 
points  within  the  state,  and  carrying  mer- 
chandise only  to  destinations  within  the 
state,  would  clearly  be  subject  to  the  regu- 
latory provisions  of  a  state  act  on  the 
same  subject.     But  if  a  train  operating 


between  two  points  within  the  state  car- 
ries one  or  more  cars  billed  to  a  foreign 
destination  the  entire  train  is  impressed 
with  the  qualities  of  a' federal  agency  of 
interstate  commerce  and  is  subject  to  fed- 
eral control.  Fernette  v,  'Pere  Marquette 
R.  Co.,  (1914)  175  Mich.  663,  141  N.  W. 
1084,  144  N.  W.  834. 

6.  Movements  in  Terminal  Yard 

In  the  case  of  an  interstate  train  en- 
gaged in  the  movement  of  interstate 
freight,  interstate  transportation  is  not 
ended  on  reaching  the  terminal  yard  al- 
though the  cars  are  not  going  to  points 
beyond,  for  it  is  still  necessary  that  the 
train  be  broken  up  and  the  cars  taken  to 
the  appropriate  tracks  for  making  up  out- 
going trains  or  for  unloading  or  delivering 
freight,  and  this  is  as  much  a  part  of 
the  interstate  transportation  as  is  the 
movement  across  the  state  line.  St.  Louis, 
etc.,  R.  Co.  r.  Scale,  (1913)  22&  U.  S.  156, 
33  S.  Ct.  651,  67  U.  S.  (L.  ed.)  1120, 
Ann.  Cas.  1914C  166. 

7.  Railroad  Company  Mining  Coal 

The  mere  act,  on  the  part  of  a  railroad 
company,  of  mining  coal  is  not  interstate 
commerce  within  the  meaning  of  the  fed- 
eral Act  and  no  concession  on  the  part  of 
the  defendant  can  give  the  court  juris- 
diction on  that  ground.  Delaware,  etc., 
R.  Co.  V,  Yurkonis,  (C.  C.  A.  2d  Cir.  1916) 
220  Fed.  429,  137  C.  C.  A.  23. 

8.  Transportation  of  Mail 

"  We  think  there  can  be  no  serious  ques- 
tion, in  view  of  the  decisions,  that  the 
transportation  of  mail  between  different 
states  and  territories  is  interstate  com- 
merce." Zenz  V.  Industrial  Ace.  Com- 
mission, (Cal.  1917)  168  Pac.  364. 

9.  Vessels 

See  III,  2,  h,  Employee  working  on 
toateroraft,  infra,  p.  1274. 

III.  Employee   Engaged   in   Intebstate 

COHMEBCE 

1.  Relation  of  Employer  and  Employee 
a.  In  General 

See  article  Master  and  Servant,  18 
R.  C.   L.  480,  676. 

The  text  section  provides  for  liability 
"to  any  person  suffering  injury  ti>hile  he 
is  employed  by  such  carrier,"  etc. 

"  To  be  an  employee  of  a  railroad  cor- 
poration, in  the  capacity  of  an  operative, 
upon  a  train,  it  is  apparent  that  the  rela- 
tion of  master  and  servant  must  exist  be- 
tween the  company  and  the  individual 
who  claims  to  be  an  employee.  The  rela- 
tion of  master  and  servant  must  be  based 
upon  a  contract,  either  scprese  or  implied, 
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and  the  terms  and  conditions  of  the  con- 
tract must,  in  a  large  measure,  be  lool^ed 
to,  to  determine  the  duties,  which  each  one 
owes  to  the  other,  so  that  it  may  be  ascer- 
tained what  acts  of  the  employee  may  or 
may  not  constitute  negligence  as  applied 
to  the  employee."  Chesapeake,  etc.,  R. 
Co.  V,  Harmon,  (1^16)  173  Ky.  1,  189 
S.  W.  1135. 

"  To  be  employed  by  one  is  to  be  engaged 
in  his  service,  to  be  used  as  an  agent 
or  substitute  in  transacting  his  business, 
to  be  commissioned  and  intrusted  with 
the  management  of  his  affairs.  In  our 
judgment,  the  words,  *  while  employed  by 
such  carrier,*  construed  in  connection  with 
the  context,  is  equivalent  to  *  while  hired 
by  such  carrier,*  which  implies  a  request 
and  a  contract  for  compensation.  The  per- 
sons falling  within  the  meaning  of  the 
act  are  those  hired-  by  the  railway  com- 
pany, or  those  who  are  working  for  it  at 
its  request  and  under  an  agreement  on  its 
part  to  compensate  them  for  their  serv- 
ices.'* Missouri,  etc.,  R.  Co.  v.  West, 
(1913)  38  Okla.  581,  134  Pac.  ff55. 
•  That  in  order  to  give  a  right  of  action 
under  the  federal  Employers'  Liability 
Act,  the  relation  of  employer  and-  employee 
must  exist  between  the  railroad  and  the 
person  injured  at  the  time  of  the  injury 
IS  clear  from  the  terms  of  the  statute 
and  is  unhesitatingly  recognized  by  all  the 
■cases  in  which  the  questioh  has  arisen. 
Thus  where  it  appeared  that  an  employee 
of  a  business  corporation  while  at  work  on* 
a  vestibule  of  a  building  belonging  to  it, 
and  by  means  of  which  freight  was  being 
unload<ed  from  a  car  brought  from  with- 
.out  the  state  was  injured  by  the  negligence 
of  the  railroad  company,  it  was  held  that 
he  could  not  sue  the  railroad  company 
under  the  Act  despite  the  fact  that  his  em- 
ployer was  engaged  iii  interstate  cc»n- 
merce.  Ft.  Worth  Belt  R.  Co.  v.  Perry- 
man,  (Tex.  Civ.  App.  1913)  158  S.  W. 
1181,  writ  of  error  denied  161  S.  W.  xv 
(no  op.). 

And  an  employee  of  one  railroad  can- 
not maintain  an  action  under  the  federal 
Employers*  Liability  Act  against  a  second 
railroad  for  injuries  caused  by  it  while 
shifting  cars  in  the  yards  of  the  first  road, 
there  being  no  evidence  of  the  existence  of 
the  relation  of  employer  and  employee 
between  the  second  road  and  the  injured 
person.  Kentucky,  etc.,  R.  Co.  r.  Minton, 
(1915)    167  Ky.  516,  180  S.  W.  831. 

In  Atlantic  Coast  Line  R.  Co.  r.  Tred- 
way,  (1917)  120  Va.  735,  92  S.  E.  560, 
in  speaking  of  the  character  of  the  rela- 
tion contemplated  by  the  Act,  the  court 
said:  "The  federal  act  in  question  does 
not  itself  define  the  meaning  of  the  word 
*  employee,'  or  the  word  *  employed,*  also 
used  in  the  act.  That  portion  of  such 
act  which  is  pertinent  to  the  question 
under  consideration,  is  as  follows:  *  Every 
common  carrier  by  railroad  .  .  .  shaill  b^ 


liable  in  dan\ages  to  any  person  suffering 
injury  while  he  is  employed  by  such  car- 
rier ...  or,  in  case  of  the  death  of  such 
employee,  to  his  .  .  .  personal  representa- 
tive.* The  learning  and  exhaustive  search 
of  able  counsel  on  both  sides  of  this  case 
have  not  resulted  in  citing  us  to  any  de- 
cision or  discussion  bv  anv  text-writer 
of  the  meaning  of  these  terms  as  employed 
in  such  act.  The  precise  question  before 
us  seems,  therefore,  to  be  a  novel  one 
both  in  our  federal  and  state  courts.  The 
word  *  employer,'  and  more  especially  the 
word  '  employee,'  considered  apart  from 
their  context  in  the  federal  act,  are  am- 
biguous in  their  meaning.  They  may  be 
limited  in  meaning  by  the  idea  that  an 
express  contract  of  hiring  by  the  carrier 
of  and  the  payment  of  wages  by  the  latter 
to  the  employee  are  essential  to  bring 
him  within  the  provisions  of  the  act.  Or 
they  may  have  a  broader  meaning  and  in- 
clude as  employees  all  who  are  engaged  in 
the  discharge  of  duties  of  servants  of  the 
carrier,  whose  service  is  knowmgiy  ac- 
cepted by  the  latter.  On  a  collateral  ques- 
tion it  has  been  held  that  the  failure  of 
the  Congress  to  define  the  meaning  of  the 
words  referred  to  above  manifests  a  pur- 
pose in  the  legislation  in  question  that 
thcvse  word«  should  be  interpreted  and 
understood  in  their  ordinary  sense  and 
according  to  their  usage  in*  the  law  of 
master  and  servant.  Louisville,  etc.,  R. 
Co.  r.  Walker,  (1915)  162  Ky.  209,  172 
S.  W.  517.  That  is  to  say,  the  relation- 
ship of  employer  and  employee  is  the  same 
as  that  of  master  and  servant." 

b.  Employee  Going  to  or  Returning  from 

Work 

See  also  cases  cited  in/ra,  p.  1271, 
under  subhead.  Employee  poinfj  to  or  re- 
turning  from  vrork  or  temporarily  diverted 
therefrom^  and  in  article  Master  and 
Servant,  18  R.  C..L.  584. 

In  general. —  This  Act  does  not  under- 
take to  define  the  meaning  of  the  word 
"employed**  or  to  describe,  except  as  in- 
dicated, the  employees  to  whom  the  Act 
applies.  The  failure  of  Congress  to  de- 
fine the  meaning  that  the  words  "  employ- 
ment **  and  "  employee "  should  have  in 
the  application  of  the  Act  manifests  a  pur- 
pose in  this  legislation  that  these  words 
should  be  used  in  their  ordinary  sense 
and  be  interpreted  according  to  their 
usage  in  the  law  of  master  and  servant. 
Vie\yed  in  ^  this  lijiht  there  is  abundant 
authority  for.tlte  proposition  that  em- 
ployment-do^^'not  always  either  begin  or 
end  with  the  actual  work  of  the  day  in 
which  the  employee  is  engaged,  but  may 
begin  when  the  employee  enters  the  prem- 
ises'of  his  employer  for  the  purpose  of 
going' to  his  work,  and  may  continue  while 
he  ii^  going  from  his  work  at  the  end  of 
'the  day'  on  the  premises  of  the  employer. 
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Louisville,  etc.,  R.  Co.  v.  Wallcer,  (1915) 
162  Ky.  209,  172  S.  W.  617. 

Employee  going  to  work. —  Generally  an 
employee  is  deemed  to  be  in  the  master's 
service  whenever  present  to  perform  hie 
duty  under  the  contract  creating  the  rela- 
tion of  master  and  servant  and  subject 
to  orders,  although  at  the  given  moment 
he  may  not  be  engaged  in  the  actual  per- 
formance of  any  labor,  but  only  on  his 
way  to  take  up  his  duties.  Lamphere  r. 
Oregon  R.,  etc.,  Co.,  (C.  C.  A.  9th  Cir. 
1912)  196  Fed.  336,  116  C.  C.  A.  166,  47 
L.  R.  A.  (N.  S.)  1  {reveraing  (E.  D. 
Wash.  1911)  193  Fed.  a48),  where  the 
court  said:  "There  are  decisions  which 
hold  that  an  employ^  of  a  railroad  com- 
pany while  going  to  and  from  his  work 
IS  not  engaged  in  the  service  of  his  em- 
ployer, and  is  not  the  fellow  servant  of 
other  employees  of  the  same  master,  but 
there  are  cases  holding  to  the  contrary, 
and,  whatever  may  be  the  conflict  of  au- 
thority as  to  the  ordinary  case  of  an  em- 
ploy6  going  to  and  from  his  work,  there 
can  be  no  question  that  he  is  in  the  service 
of  his  master,  and  is  a  fellow  servant  of 
his  co-employ<»s  whenever  he  is  doing  that 
which  under  his  contract  of  employment 
he  is  bound  to  do.  .  .  .  The  deceased  when 
he  was  killed  was  not  only  on  his  way  to 
work  for  his  employer,  but  he  was  pro- 
ceeding under  the  direct  and  peremptory 
command  of  the  railroad  company  to  do  a 
designated  specific  act  in  the  service  of 
the  company,  to  wit,  to  move  a  train  then 
engaged  in  interstate  commerce.  He  was 
on  the  premises  of  the  railroad  company 
and  in  the  discharge  of  his  duty  when  he 
met  his  death,  and  the  train  which  struck 
him  and  caused  his  death  was  engaged  in 
interstate  commerce,  and  belonged  to  the 
same  railroad  company.  Must  a  fireman 
be  actually  in  his  place  of  duty  on  the 
locomotive  of  a  train  which  is  engaged  in 
commerce  between  the  states  in  order  that 
he  may  be  said  to  be  employed  in  inter- 
state commerce?  If  he  is  commanded  to 
step  down  from  his  train  and  proceed 
across  the  track  and  take  his  place  on 
another  train  engaged  in  interstate  com- 
merce and  he  is  injured  while  on  the  way, 
will  it  be  said  that  he  was  not  employed 
in  interstate  commerce  when  he  received 
the  injury?  The  case  supposed  is  sub- 
stantially the  case  which  is  now  before 
the  court."  See  also  Horton  v.  Oregon- 
Washington  R.,  etc.,  Cx).,  (1913)  72  Wash. 
503,  130  Pac.  897,  47  L.  R.  A.  (N.  S.)  8. 
In  Missouri,  etc.,  R,  Co.  v.  Rentz,  (Tex. 
Civ.  App.  1914)  162  S.  W.  959,  wherein 
it  appeared  that  an  engineer  was  injured 
while  on  his  way  to  the  roundhouse  to 
take  out  his  engine,  the  rule  was  stated 
as  follows:  "  It  is  contended,  however, 
that  when  appellee  halted  in  his  journey 
to  the  roundhouse,  stepped  upon  the  track 
upon  which  he  was  injured,  and  engaged 
In  converaation  with  his  fellow  servants. 


he  thereby  voluntarily  suspended  the  rela- 
tion of  master  and  servant,  and,  his  in- 
juries having  been  received  during  such 
suspension,  appellant  was  not  liable.  Hav- 
ing determined  that  appellee  was  in  the 
employ  of  appellant  at  the  time  of  the 
injury,  he  tlien  comeb  within  that  class  of 
cases,  .  .  .  which  hold  that  though  the  em- 
ployee may  not  be  actually  engaged  in 
labor  that  fact  does  not  destroy  the  rela- 
tion of  master  and  servant,  and  accord- 
ingly appellant  owed  appellee  the  duty  of 
the  master  to  the  servant." 

So  a  fireman  going  on  the  premises,  of 
a  railroad  in  answer  to  a  call  for  service 
has  been  held  to  stand  in  the  relation  of 
employee  within  the  meaning  of  the  Act. 
Philadelphia,  etc.,  R.  Co.  v.  Tucker,  ( 1910) 
36  App.  Cas.  (D.  C.)  123,  wherein  it  was 
said:  "When  Tucker  was  killed  he  was 
upon  the  premises  of  the  defendant,  in  re- 
sponse to  its  call,  to  assume  the  duties 
he  had  been  engaged  by  the  defendant  to 
assume,  and  for  their  mutual  interest  and 
advantage.  Can  it  be  that  under  such 
circumstances  the  relation  which  the  de- 
cedent sustained  to  the  defendant  was  tha;t 
of  a  mere,  stranger?  Is  it  possible  that 
the  act  under  consideration  warrants  a 
distinction  so  fine  as  to  permit  a  master 
to  escape  liability  for  negligence  resulting 
in  the  injury  of  one  hired  to  perform  serv- 
ice, because  the  injury  occurs  before  the 
service  is  actually  undertaken,  notwith- 
standing that,  at  the  time  of  the  injury, 
the  servant  is  properly  and  necessarily 
upon  the  premises  of  the  master  for  the 
sole  purpose  of  his  employment?  We 
think  not.  Such  a  rule,  in  our  view, 
would  be  as  technical  and  artificial  as  it 
would  be  unjust.  We  think  the  better 
rule,  the  one  founded  in  reason  and  sup- 
ported by  authority,  is  that  the  relation 
of  master  and  servant,  in  so  far  as  the 
obligation  of  the  master  to  protect  his 
servant  is  concerned,  commences  when  the 
servant,  in  pursuance  of  his  contract  with 
the  master,  is  rightfully  and  necessarily 
upon  the  premises  of  the  master.  The 
servant  in  such  a  situation  is  not  a  mere 
trespasser  nor  a  mere  licensee.  He  is  there 
because  of  his  employment,  and  we  see  no 
reason  why  the  master  does  not  then  owe 
him  as  much  protection  as  it  does  the 
moment  he  enters  upon  the  actual  per- 
formance of  has  task." 

A  railroad  laborer  riding  to  and  from 
his  work  in  the  cab  of  his  employer's 
locomotive  cannot  be  considered  a  trea- 
passer  unless  doing  so  was  prohibited  by 
some  rule,  order,  or  law.  Roberts  v.  Cleve- 
land, etc.,  R.  Co.,  (1916)  202  111.  App. 
480. 

It  has  been  held  that  a  brakeman  who, 
having  completed  his  trip,  was  being  sent 
back  on  a  pass  on  a  passenger  train  when 
he  was  injured,  was  still  an  employee  o! 
the  railroad  and  not  a  passenger  and  si 
entitled  to  the  benefits  of  the  Act.     St 
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Louis  Southwestern  R.  Co.  v.  Brothers, 
(Tex.  Civ.  App.  1914)  166  S.  W.  488, 
wherein  it  was  said:  "Arriving  at  Ft. 
Worth,  the  end  of  his  run,  he  was  directed 
to  return  to  Commerce  and  there  report 
for  further  duty,  which  his  contract  also 
bound  him  to  do,  and  for  doing  which 
he  was  compensated.  .  .  .  He  commenced 
his  journey,  and  was  injured  while  en 
route,  and  under  the  rule  stated  and  the 
contract  of  employment  it  cannot  be  said 
that  the  relation  of  carrier  and  passenger 
existed,  even  though  Brothers  was  on  a 
passenger  train  and  performing  no  actual 
service,  since  he  was  there  as  a  servant 
receiving  compensation  and  entitled  to  be 
on  the  train  solely  because  of  his  employ- 
ment." 

Employee  returning  from  work. —  See 
also  cases  cited  infra,  p.  1271,  under  sub- 
head, Employee  going  to  or  returning 
from  work  or  temporarily  diverted  there- 
from, and  in  article  Master  and  Servant, 
18  R.  C.  L.  684. 

"  It  would  seem  from  the  federal  de- 
cisions that  when  an  employee  is  sum- 
moned for  duty  in  relation  to  interstate 
transportation  he  is  within  the  protection 
of  the  act  of  Congress  as  soon  as  he  comes 
upon  the  premises  of  the  railway  company. 
It  should  follow  that  he  is  under  the  same 
protection  while,  after  leaving  his  duties, 
he  is  passing  out  of  the  premises  of  his 
employer,  provided  it  is  done  within  a 
reasonable  time  and  along  the  usual 
route."  Davis  v.  Chicago,  etc.,  R.  Co., 
(1916)    134  Minn.  49,  168  N.  W.  911. 

The  rule  as  above  stated  in  regard  to 
an  employee  going  to  work  is  equally 
applicable  to  an  employee  injured  while 
leaving  the  premises  of  the  railroad  after 
completing  his  work.  Louisville,  etc.,  R. 
Co.  t\  Walker,  (1915)  162  Ky.  209,  172 
S.  W.  617.  Thus  it  has  been  held  that  a 
section  hand  injured  after  working  hours 
while  returning  on  a  hand  car  to  his  bunk 
house  was  still  an  employee  of  the  rail- 
road. Salabrin  i\  Ann  Arbor  R.  Co. 
(1916)  194  Mich.  458,  160  N.  W.  652, 
wherein  it  was  said :  ''  It  is  contended 
that,  even  assuming  the  plaintiff  to  have 
told  the  truth  with  regard  to  the  in- 
ception of  the  journey,  it  is  uncontra- 
dicted upon  this  record  that  the  quitting 
time  was  Ave  o'clock.  It  is  therefore 
urged  that  when  five  o'clock  came  plain- 
tin  and  his  companions  were  at  liberty  to 
go  in  any  direction  their  several  fancies 
might  dictate,  and  that  if  plaintiff  and 
his  companions  chose  rather  to  wait  for 
the  departure  of  the  hand  car  from  Dun- 
dee in  order  to  secure  a  ride  from  that 
point  to  Lulu,  where  their  sleeping  and 
living  car  was  located,  it  should  be  held 
that  in  so  doing  they  were  acting  for  their 
own  pleasure  and  convenience,  and  not 
fls  employees  of  the  defendant  company. 
We  are  unable  to  agree  with  this  conten- 
tion.   It  seems  to  us  that  it  would  make 


no  difference  whether  the  journey  was 
undertaken  before  ot  after  the  hour  when 
plaintiff  usually  quit  his  daily  labor,  pro- 
vided it  was  so  undertaken  at  the  com- 
mand of  the  master  through  the  foreman 
and  for  the  benefit  of  the  master.  If  as 
plaintiff  testifies,  the  foreman  instructed 
him  to  accompany  the  party  for  the  pur- 
pose of  obtaining  the  *  jack,'  and  he  re- 
mained with  the  hand  car  after  obtaining 
the  ^  jack '  at  the  command  of  his  fore- 
man until  the  return  of  the  party  from 
Dundee,  and  then  entered  upon  the  re- 
turn trip  with  the  rest  of  the  party,  we 
think  it  should  be  held  that  at  the 
moment  of  collision  he  sustained  the  re- 
lation of  servant  to  the  defendant  com- 
pany as  master." 

In  San  Pedro,  etc.,  R.  Co.  i\  Davide, 
(C.  C.  A.  9th  Cir.  1914)  210  Fed.  870, 
127  C.  C.  A  464,  it  appeared  that  the 
employee  was  a  section  nand,  engaged  in 
ballasting  the  main  track  of  the  railroad. 
It  was  conceded  that  the  work  which  he 
had  been  doing  on  the  day  on  which  he 
was  injured  was  work  done  in  interstate 
commerce.  At  the  time  he  was  injured 
he  was  returning  to  camp  at  the  conclu- 
sion of  his  day's  labor,  and  he  was  doing 
so  at  the  direction  of  his  employer.  He 
got  upon  the  hand  car  on  which  he  rode 
under  the  order  of  the  section  foreman, 
to  take  it  back  to  a  certain  designated 
place  on  the  line  of  the  road.  He  was 
not  only  engaged  in  returning  from  his 
place  of  work  to  the  camp  maintained  by 
the  company,  but  he  was  engaged  in  tak- 
ing the  hand  car  to  a  point  where  it  was 
to  be  removed  from  tne  track  so  aa  to 
leave  the  road  open  to  the  passage  of 
trains.  He  had  not  been  discharged  from 
his  day's  work.  He  was  still  acting  under 
the  orders  of  the  section  foreman.  The 
foreman  testified  that  he  used  seven  or 
eight  hand  cars,  sometimes  nine,  in  trans- 
ferring the  men  back  and  forth,  and  that 
before  the  accident  he  directed  the  men 
where  to  put  the  cars  on  the  track,  and 
instructed  them  how  to  run  the  same. 
Holding  that  he  was  engaged  m  Interstate 
commerce  when  injured,  and  within  the 
protection  of  this  Act,  the  court  said: 
"  It  is  the  well-established  rule  that  rail- 
road employees  while  being  carried  as  part 
of  their  daily  service  to  and  from  their 
place  of  work  are  fellow  servants;  and, 
even  if  there  is  no  agreement  that  they 
shall  be  so  carried,  it  is  sufficient  if  such 
be  the  implied  agre^nent  or  the  regular 
custom  of  the  railroad  company,  assented 
to  by  the  emplovees.  And  if,  as  held  in 
the  Pedersen  Case,  [10131  229  U.  S.  146, 
33  S.  Ct.  648,  57  U.  S.  (L.  ed.)  1125,  a 
railroad  employee  is  engaged  in  interstate 
commerce  when  he  is  merely  carrying 
material  for  repair  to  a  place  where  a 
bridge  used  in  interstate  commerce  is 
being  repaired,  or,  as  held  in  Lamphere  c. 
Oregon  R.,  etc.,  Co.,   [C.  C.  A,  0th  Cir, 
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1912]  196  Fed.  ^3*,  lift  C.  C.  A.  156, 
an  engineer  is  engaged  in  interstate  com- 
merce while  preceding  on  the  right  of 
way  under  orders  to  take  charge  of  a 
train  engaged  in  interstate  commerce,  no 
reason  is  perceived  why  a  section  hand, 
^i^^g^  iA  propelling  a  hand  car  furnished 
him  by  the  railroad  company  to  convey 
him  to  his  camp,  as  the  concluding  paxl 
of  his  daily  service  of  ballasting  a  track 
used  in  traffic  between  states  is  not,  while 
so  doing,  engaged  in  interstate  conunerce." 

In  Grow  r.  Oregon  Sffaort  Line  R.  Co., 
(1914)  44  Utah  160,  138  Pac.  398,  Ann. 
Cas.  1915B  481,  it  appeared  that  an  em- 
ployee engaged  in  installing  a  block  system 
was  injured  while  being  carried  from  his 
work  on  a  tricycle  operated  over  the  tracks 
of  the  railroad.  In  answer  to  the  conten- 
tion that  the  relation  of  master  and  ser- 
vant had  ceased  as  between  him  and  the 
railroad,  the  court  said:  "  We  think  the 
relation  of  master  and  servant  between 
the  deceased  and  the  defendant  with  re- 
spect to  the  latter's  liability  for  the 
charged  negligence  as  clearly  existed  at 
the  time  of  the  injury  as  though  the  de- 
ceased then  had  been  actually  engaged  in 
his  work  along  the  track.'* 

In  Easter  t?.  Virginian  R.  Ck).,  (1915) 
76  W.  Va.  388,  86  S.  E.  37,  it  was  said 
in  a  syllabus  by  the  court:  "The  rela- 
tion of  master  and  servant  between  a  rail- 
road company  and  one  of  its  trainmen  does 
not  necessarily  terminate  the  instant  the 
train  reaches  its  destination  on  the  com- 
pany's yards,  or  the  servant  ceases  to 
labor  but  continues  for  reasonable  time 
thereafter  to  enable  such  employee  to  wash 
himself  and  change  his  soiled  clothing,  in 
the  caboose  provided  with  the  conveniences 
therefor,  before  going  to  his  lodging  place; 
such  being  the  custom  of  trainmen.  .  .  . 
What  is  a  reasonable  time  is  generally 
a  question  of  fact  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstances 
of  the  particular  case;  but,  when  there  is 
no  evidence  tending  to  prove  the  time 
reasonably  required  for  a  trainman  to 
make  his  toilet,  preparatory  to  leaving  the 
train  for  his  lodging  place,  and  his  evi- 
dence proves  that  he  consumed  no  more 
time  than  was  required  for  that  purpose, 
the  fact  that  about  one  hour  had  elapsed 
between  the  arrival  of  the  train  and  the 
accident  does  not  warrant  the  inference 
that  the  time  was  unreasonable;  and' the 
giving  of  an  instruction  which  assumes 
the  existence  of  the  relation  of  master  and 
servant  at  the  time  of  the  accident  is  not 
reversible  error.  In  view  of  the  estab- 
lished facts,  it  cannot  be  said,  as  matter 
of  law,  that  an  hour  was  unreasonable 
time." 

A  section  foreman  while  returning  to 
headquarters  with  his  crew  on  a  hand  car 
after  having  repaired  a  broken  rail  on  a 
track  used  in  interstate  commerce  is  en- 
gaged in  interstate  commeroe.    So  is  he 


engaged  in  sudi  commerce  while  assisting 
in  the  removal  of  the  hand  car  from  the 
track  to  get  it  out  of  the  way  of  an  ap- 
proaching train  carrying  interstate  cars. 
Texas,  etc.,  R.  Co.  v.  White,  (Tex.  Civ. 
App.  1915)  177  S.  W.  1185. 

But  in  Perez  t;.  Atchison,  etc.,  R.  Co. 
(Tex.  Civ.  App.  1917)  192  S.  W.  274,  it 
was  held  that  a  section  hand  who  after 
his  day's  work  was  done  was  standing  be- 
hind a  box  car  for  shelter  from  the 
weather  and  to  watch  his  children  to  see 
them  safely  across  the  tracks  was  not  an 
employee  of  the  railroad  company  at  the 
time  and  so  could  not  maintain  an  action 
under  the  federal  Employer^  Liability 
Act. 

And  where  a  conductor  leaves  his  train 
at  the  station  and  registers  and  then 
boards  the  locomotive  of  another  train, 
with  the  operation  of  which  he  is  in  no 
way  connected,  for  the  purpose  of  getting 
home,  he  ceases  to  be  engaged  in  inter- 
state commerce.  Dodjge  v.  Chicago  Great 
Western  R.  Co.,  (1914)  164  la.  627,  146 
N.  W.  14. 

In  Feaster  v,  Philadelphia,  etc.,  R.  Co., 
(E.  D.  Pa.  1912)  197  Fed.  580,  it  appeared 
that  the  plaintiff  was  an  extra  conductor, 
and  (m  January  30, 1910,  had  been  directed 
to  report  at  Trenton  the  following  morn- 
ing for  orders.  On  the  31st  he  reported, 
and  was  ordered  to  ride  on  a  light  engine 
to  Trenton  Junction,  both  points  being 
within  the  state  of  New  Jersey,  where  he 
would  receive  definite  instructions  con- 
cerning the  destination  and  duties  of  a 
work  train  that  was  awaiting  him  there. 
While  he  was  iwissing.  through  the  yard  at 
Trenton  on  his  way  to  the  light  engine, 
he  was  injured  by  a  local  passenger 
train  running  between  Trenton  and  Bound 
Brook.  It  was  held  that  he  was  not 
within  the  protection  of  this  Act. 

c.  Employee  Learning  Busineee 

While  a  "  student "  fireman,  so  called  in 
railroaders'  parlance,  was  upon  the  engine 
and  performing  the  duties  contemplated 
by  the  arrangement  with  him,  and  within 
the  scope  of  his  duties  under  said  arrange- 
ment, the  railroad  company  owed  to  him 
the  same  duties  it  owed  to  the  regularly 
employed  fireman  of  an  engine  in  his  em- 
ployment. But  where  the  arrangement 
contemplated  that  while  in  the  service  of 
the  company,  such  student  fireman  should 
be  upon  the  engine,  and  under  the  direc- 
tion of  the  engineer,  and  he  was  killed  in 
a  collision  while  riding  in  the  caboose, 
which  was  not  a  place  where  his  duties 
required  him  to  be,  and  despite  the  en- 
gineer's request  to  come  to  the  engine  and 
assist  so  that,  as  the  court  said, ''  ne,  when 
he  received  his  injuries,  had  for  the  time 
being,  at  least,  abandoned  and  desisted 
from  exercising  the  duties  of  his  employ- 
ment, as  he  had  a  right  to  do,  ,  .   ,  and 
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was  refusing  to  engage  in  the  work  con- 
templated by  his  arrangement,"  he  was  not 
an  employee  within  the  meaning  of  the 
federal  Employers'  Liability  Act,  although 
he  had,  for  a  few  miles  on  the  same  trip, 
acted  as  fireman  on  the  engine,  under  his 
"permit"  as  student  fireman  without 
wages.  Chesapeake,  etc.,  R.  Co.  v.  Harmon, 
(11)16)  173  Ky.  1,  189  S.  W.  1135,  Ann. 
Cas.  101  SB  41. 

The  holding  of  the  case  cited'  in  the  last 
preceding  paragraph  that  a  student  fire- 
.  man  is  an  employee  of  the  railroad  though 
receiving  no  compensation  for  his  services 
finds  support  in  Kief  v.  Great  Northern  R. 
Co.,  (1914)  126  Minn.  430,  148  N.  W.  309, 
wherein  it  appeared  that  the  injured  em- 
ployee was  a  student  brakeman  learning 
,the  business  under  a  contract  with  the 
railroad  which  contained  among  others  the 
following  provision:  "It  being  fully  un- 
derstood and  agreed  bv  me  that  while 
learning  the  duties  and  requirements  of 
such  position  I  shall  receive  no  compensa- 
tion and  in  no  sense  be  deemed  a  servant 
or  employee  of  said  company,  but  merely 
a  licensee  upon  its  property,  trains  and 
.cars  for  my  own  personal  benefit  and 
education,  the  license  to  be  revoked  at  any 
time  at  the  option  of  the  company."  Hold- 
ing the  brakeman  to  be  an  employee  of 
the  railroad  company  despite  the  quoted 
'provision  in  the  contract  the  court  said: 
"The  court  held  that  plaintiff  was  an 
employee  of  the  defendant  as  a  matter  of 
law,  and  since  it  was  admitted  that  the 
train  from  which  plaintiff  fell  was  engaged 
in  interstate  traffic,  the  court  excluded  .the 
contract  as  void  and  of  no  effect  under 
the  federal  emplovers*  liability  act  (Act 
April  22,  1908,  c."  149,  35  St.  65).  We 
.think  there  was  no  prejudicial  error  in 
the  ruling.  For,  although  there  is  nothing 
in  the  contract  itself,  indicating  that 
plaintiff  as  student  brakeman  was  to  ren- 
der any  service  whatsoever  for  defendant, 
the  testimony  conclusively  shows  that  he 
was  expected  to  perform,  and  did  perform, 
such  tasks  as  were  assigned  him  by  the 
members  of  the  crew  in  charge  of  the 
trains.  lie  helped  load  and  unload  freight 
at  way-stations,  threw  switches  and  did 
"whatever  he  was  ordered  to  do  in  the 
operation  of  the  train  ...  he  was  an 
employee  and  not  a  licensee."  To  the 
same  effect  see  Findlev  v.  Coal,  etc.,  R. 
Co.,  (1915)   76  W.  Va.  747,  87  S.  E.  198. 

d.  Employee  Violating  Order 

The  mere  violation  by  an  employee  while 
engaged  in  his  duties  of  an  order  or  regu- 
lation of  the  railroad  does  not  have  the 
effect  of  suspending  the  relation  of  master 
and  servant  and  so  depriving  him  of  the 
benefit  of  the  federal  Employers'  Liability 
Act.  Thus,  holding  that  the  violation  of 
the  rules  of  the  company  by  an  engineer 
did  not  place  him  without  the  scope  of  his 
employment;  the  court  in  Louisville,  et<s.. 


R.  Co.  V,  Fleming,  (1915)  194  Ala.  51, 
69  So.  125,  said:  '*  It  was  a  duty  of  plain- 
tiff's intestate  under  his  employment  to 
break  in,  try  out,  or  test  engines,  and  that 
is  beyond  dispute  what  he  was  doing  when 
he  was  killed.  That  he  may  have  acted 
imprudently,  or  negligently,  or  contrary 
even  to  some  rule  provided  for  his  govern- 
ance, did  not  necessarily  bar  a  recovery 
under  the  federal  statute,  nor  put  him 
without  the  line  and  scope  of  his  employ- 
ment. It  is  possible,  of  course,  that  plain- 
tiff's intestate,  in  the  use  of  the  engine, 
may  have  departed  entirely  from  his  em- 
ployment, and  in  such  case  defendant 
would  not  have  been  liable  to  him  as  an 
employee,  but  there  was  no  evidence  to 
sustain  such  theory  in  this  case.  The 
mere  fact  that  he  was  operating  his  en- 
gine at  a  high  rate  of  speed  was  no  eri- 
dence  that  he  had  wholly  quit  the  purposes 
of  his  employer." 

In  answer  to  the  contention  that  the 
violation  of  an  order  for  the  movement  of 
his  train  by  a  motorman  on  an  interstate 
electric  railroad  terminated  the  relation 
of  employer  and  employee  for  the  time  be- 
ing, the  court  in  Spokane,  etc.,  R.  Co.  P. 
Campbell,  (1916)  241  U.  S.  497,  36  S.  a 
683,  60  U.  S.  (L.  ed.)  1125,  said':  "This 
invokes  the  doctrine  that  where  an  em- 
ploy, rte  voluntarily  and  without  necessity 
growing  out  of  his  work  abandons  the  em- 
ployment and  steps  entirely  aside  from 
the  line  of  his  duty,  he  suspends  the  re- 
lation of  employer  and  employee,  and  puts 
himself  in  the  attitude  of  a  stranger  or  a 
licensee.  The  cases  cited  are  those  where 
an  employee  intentionally  has  gone  out- 
side of  the  scope  of  his*  employment,  or 
departed  from  the  place  of  duty.'  The 
present  case  is  not  of  tliat  character;  for 
Campbell,  as  the  jury  might  and  presum- 
ably did  find,  had  no  thought  of  stepping 
aside  from  the  line  of  his  duty.  From  the 
fact  that  he  disregarded  and  in  effect  vio- 
lated the  order  as  actually  conmnunicated 
to  him,  it,  of  course,  does  not  necessarily 
follow  that  he  did  this  wilfully.  The  jury 
was  not  bound  to  presume  —  it  would 
hardly  be  reasonable  to  prefiume  —  that  he 
.deliberately  and  intentionally  ran  his  train 
out  upon  a  single  track  on  which  he  knew 
an  incoming  train  with  superior  rights 
was  then  due.  However  plain  his  mis- 
take, the  jury  reasonably  might  find  it  to 
be  more  than  a  mistake  attributable  to 
mental  aberration,  or  inattention,  or  fail- 
ure for  some  other  reason  to  appr^end 
or  comprehend  the  order  communicated 
to  him.  In  its  legal  effect  this  waa 
nothing  more  than  negligence  on  his  part, 
and  not  a  departure  from  the  course  of 
his  employment.*' 

e.   Employee  Serving  Two  Railroads 
In  Atlantic  Coast  Line  R.  Co.  r.  Tred- 
way,   (1917)    120  Va,  735,  93  S.  E.  560, 
the  question  at  issue  was  whether  a  sig- 
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nalman  at  a  crossing  of  two  railways  was 
an  employee  of  the  defendant  railroad 
within  the  meaning  of  the  federal  Em- 
ployers* Liability  Act.  It  appeared  that 
the  Southern  Railway  Company  had  by 
agrectment  with  the  Atlantic  Coast  Line 
Railroad  Company  and  in  pursuance  of 
the  Virginia  statute  relating  to  the  sub- 
ject undertaken  to  construct  a  crossing 
over  the  latter's  tracks  on  considera- 
tion that  it,  the  Southern  Railway,  should 
bear  all  expense  including  the  hiring  and 
payment  of  proper  signalmen.  Holding 
that  the  injured  signalman  was  an  em- 
ployee of  the  Atlantic  Coast  Line  R.  Comr 
panvy  the  court  said:  **  In  the  law  of 
master  and  servant  the  principles  of  the 
conunon  law  determining  when  this  rela- 
tionship exists  are  well  settled.  At  com- 
mon law,  upon  the  question  of  whether 
the  relationship  of  master  and  servant 
exists,  there  are  four  elements  which  are 
considered:  (1)  Selection  and  engage- 
ment of  the  servant;  (2)  payment  of 
wages;  (3)  power  of  dismissal;  and  (4) 
the  power  of  control  of  the  servant's  ac- 
tion. .  .  .  The  first,  second,  and  third  of 
these  elements  are  not  essential  to  the 
relationship.  .  .  .  The  *  power  of  control  * 
is  the  most  significant  element  bearing  on 
the  question.  ...  Is  this  the  ultimate 
fact  to  be  sought  in  our  inquiry?  Mani- 
festly not,  where  the  duties  of  the  servant 
are  nonassignable.  If  the  master  could 
escape  liability  for  the  torts  of  his  serv- 
ants, or  for  negligent  injuries  to  them, 
by  surrendering  his  power  of  control  over 
them,  in  a  qualified  way  (as  was  done 
by  the  agreement  in  evidence  in  the  in- 
stant case),  or  by  entirely  surrendering 
such  control,  he  might  do  so.  Yet,  plainly, 
in  the  case  of  nonassignable  duties,  the 
inquiry  would  still  remain,  in  every  case 
of  tort  or  injury  aforesaia:  Did  the  re- 
lationship of  master  and  servant  in  fact 
exist?  If  80,  the  duties  imposed  by  law 
upon  the  master  as  the  result  of  that 
relationship  would  remain,  independent 
of  the  fact  in  whom  the  immediate  or 
ultimate  power  of  control  of  the  servant 
might  reside.  The  defendant  had  the 
power  of  control  in  question  originally. 
It  need  not  have  parted  with  it.  If  by 
the  agreement  in  evidence  it  did  part 
with  it,  partly  or  w^hoUy,  it  could  not 
thereby  divest  itself  of  the  legal  respon- 
sibility it  was  under  to  exercise  such  con- 
trol. It  is  indeed  illogical  and  unsound 
in  principle  to  make  the  possession  of 
the  power  of  control  of  a  servant  the  test 
in  the  ascertainment  of  w^ho  is  the  master 
of  such  servant,  in  cases  where  the  duties 
of  the  latter  are  nonassignable.  In  truth, 
it  follows  rather  from  the  relationshin  of 
master  and  servant  —  from  the  mutual 
duties  and  obligations  which  the  law  im- 
poses as  the  result  of  such  relationship  — 
that  the  master  has  the  right  of  control 
of  the  servant,  than  does  the  lelationship 
follow  from  the  existence  of  the  power 
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of  control.  The  latter  may  indeed,  and 
does  in  fact  almost  invariably,  accompany 
the  former;  but  it  accompanies  it  as  an 
effect  and  not  as  a  cause.  Again,  it  may 
not  invariably  accompany  the  relation- 
ship, as  we  have  seen.  This  consideration 
alone  condemns  it  as  a  test  of  the  exist- 
ence of  the  relationship  in  question. 
Therefore,  while  we  have  not  found  it 
elsewhere  so  expressed  in  terms,  the  au- 
thorities on  the  subject  have  developed 
and  led  us  to  the  necessary  conclusion, 
where  the  duties  of  the  master  are  non- 
assignable, that  control  is  not  the  ulti- 
mate fact  for  which  we  are  In  search. 
The  ultimate  facts  are:  Was  the  person 
in  question  engaged  in  the  discharge  of 
the  duties  of  a  servant  of  another,  and 
was  that  service  accepted  by  that  other  — 
was  such  service  rendered  and  accepted/7 
If  so,  the  law  implies  the  contract  of 
master  and  servant  between  the  latter  and 
the  former  —  of  employer  and  employee 
—  and  the  existence  of  that  relationship 
between  them.  We  are  aware  that  many 
authorities  give  no  weight  to  the  rendi- 
tion of  the  service  and  predicate  the  con- 
clusion that  one  is  or  is  not  the  master 
upon  the  four  elements  above  referred 
to  being  present  or  absent  In  the  conduct 
of  the  latter.  The  effect  which  a  knowing 
acceptance  of  the  service  must  have,  in 
principle,  is  often  overlooked.  Further: 
Were  the  service  not  accepted  as  that  of 
a  servant,  and,  by  express  agreement  or 
otherwise,  the  master  were  to  attempt  to 
escape  responsibility-  by  relinquishing  con- 
trol of  the  servant  —  where  the  duty  is 
nonassignable  —  the  master  cannot  escape 
the  duty  resting  upon  him  by  relinquisn- 
ment  of  control  of  the  jservant,  or  by 
otherwise  making  it  impossible  for  him- 
self to  perform  the  duty.  .  .  .  So,  in  the 
instant  case,  the  duties  of  the  plaintiff's 
intestate  (among  others)  were  to  operate 
signals  connected  with  the  passage  of  the 
trains  of  defendant  and  to  keep  a  certain 
light,  which  served  exclusively  the  opera- 
tion of  certain  of  defendant's  trains. 
They  were  in  their  very  nature  duties 
necessarily  to  be  performed  by  some  one 
for  the  defendant,  to  enable  the  latter 
to  discharge  its  public  service  duties  as  a 
common  carrier, —  its  public  employment 
under  its  franchise.  .  .  .  They  were  there- 
fore duties  of  the  defendant,  and  not  of 
the  Southern  Railway  Company,  or  of 
any  other  person  or  corporation.  Their 
discharge  was  the  dischan^e  of  duties  of 
a  servant  to  the  defendant.  That  service 
by  the  plaintiff's  intestate  was  knowingly 
accepted  by  the  defendant.  Hence,  upon 
the  established  principles  of  the  common 
law,  the  plaintiff's  intestate  was  a  serv- 
ant—  an  employee  —  of  the  defendant. 
If  it  were  thought  that  ultimate  power 
of  control  —  and,  indeed,  the  selection  and 
engagement  of  the  plaintiff's  intestate, 
the  power  of  dismissal  and  the  payment 
of  his  wages,  were  essential  to  his  rela« 
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tioiiship  to  the  defendant  being  that  of 
an  employee  —  all  of  these  elements  will 
be  found,  on  consideration,   present  and. 
possessed  by  the  defendant  in  the  instant 
case.    With  respect  to  the  ultimate  power 
of  control,  that  was  possessed  by  the  de- 
fendant   through    the    Southern   Railway 
Company.  '  If  the  latter  had  supplied  an 
inefficient   servant    for   the   discharge   of 
the  duties  of  the  plaintiff's  intestate  and 
had  refused  to  discharge  him,  it  would 
have  been  a  breach  of  contract  for  which 
the  law  would  have  afforded  ample  rem- 
edy  to   enable   the   defendant  to   accom- 
plish the  discharge  of  such  a  servant  and 
the  engagement  of  a  competent  servant 
in  his  stead.     Indeed,  counsel  for  defend- 
ant, in  the  trial  of  the  case  in  the  court 
below,  very  properly  and  correctly  stated, 
in  effect,  that,  m  case  there  should  be  a 
breach  of  its  duty  by  the  Southern  Rail- 
way  Company   to   the  defendant   in   the 
matter  of  supplying  the  former  with  effi- 
cient  servants  in   and  about  the  signal 
tower,  the  defendant  '  would  find  a  wav ' 
to  control  the  matter.    No  absolute  riglit 
of  control  of  the  employees  contemplated 
thereby  was  vested  in  the  Southern  Rail- 
way Company  by  the  agreement  in  evi- 
dence, or  by  the  Virginia  statute  on  the 
subject.    Quoad  the  service  to  be  rendered 
by  the  employees  for  the  defendant,  the 
agreement    imposed    the    undertaking    of 
the  immediate  control  upon  the  Southern 
Railway  Company  for  the  benefit  of  the 
defendant.     Tne  former  was  merely  the 
agent  of  the  latter  in  performing  such 
undertaking,  both  under  said  agreement 
and   under  the  Virginia  statute.     There 
was  nothing  in  the  Virginia  statute  which 
forbade  or  prevented  the  defendant  from 
exercising  such  control  directly  —  as  in- 
deed   the    defendant    is    now    doing,    the 
agreement  in  evidence  having  been  abro- 
gated since  the  case  at  bar  arose.    There 
is  nothing  in   section   1294b,  cl.   3,  Pol- 
lard's   Code    Va.    1904,    referred    to    in 
reply  brief  for  the  defendant,  inconsist- 
ent wrth  the  foregoing  conclusions.   From 
this  it  is  manifest  that  while  said  agree- 
ment was  in  force  the  Southern  Railway 
Company   was  merely   the   agent  of  the 
defendant  under  such  agreement  to  exer- 
cise the  immediate  control  of  the  plain- 
tiff's intestate,  with  the  ultimate  power 
of  control  remaining  vested  in  the  defend- 
ant.    Qui   facit  per  alium,  tacit  per  se. 
With  respect  to  the  selection  and  engage- 
ment of  the  plaintiff's  intestate  and  the 
power  of  dismissal,  what  is  said  in  the 
next   three    preceding    paragraphs    above 
holds  true.  .  .  .  With  respect  to  the  pay- 
ment of  wages,  they  were  in  effect  paid 
by  defendant  through  its  predecessor  in 
title,  when  the  latter  furnished  the  con- 
sideration of  permitting  the  crossing,  for 
which  the  agreement  in  evidence,  and  the 
Virginia  statute  in  such  case  made  and 
provided,  bound  the  Southern  Railway  to 
pay  such  wages.    Hence  we  have  present 


as  the  instant  case  all  four  of  the  ele- 
ments above  referred  to  which  are  con- 
sidered upon  the  question  of  whether  the 
relationship  of  master  and  servant  ex- 
ists." 

In  Wichita  Falls,  etc.,  R  Co.  r.  Puck- 
ett,    (Okla.  1916)    157  Pac.  112,  writ  of 
error  dismissed  for  want  of  jurisdiction, 
(1916)   242  U.  S.  819,  37  S.  Ct.  214,  61 
U.  S.   (L.  ed.)   531,  it  appeared  that  two 
railroad  companies  were  incorporated  un- 
der the  laws  of  different  states,  but  their 
tracks  connected  at  the  state  line,   and 
togetiier  formed  a  continuous  line  of  rail- 
road  extending   into   both   states.     Both 
the  companies  used  the  same  headquar- 
ters, roundhouse,  and  switch  yards,  had 
the  same  managing  and  operating  officers, 
employed   and   used   the   same   engineers 
and    train    crews,    used    indiscriminately 
each    other's    engines,    cars,    and    trains, 
jointly  operated  through  trains  and  train 
crews  over  both  lines  of  road,  sold  con- 
tinuous   tickets    and    carried    passengers 
over  both  roads,  and  deposited  the  earn- 
ings of  both  companies  in   one  common 
fund  received,  kept  and  disbursed  by  a 
common  auditor  of  both  companies,  from 
which   common   fund   the  employees  and 
expenses   of   both   companies   were   paid. 
The  joint  earnings  and  expenses  were  re- 
spectively credited   and  charged   to   each 
company    in    proportion   to   the    mileage 
owned  by  it  of  the  aggregate  continuous 
lines  of  railroad  in  the  two  states.     The 
same  common  managing  officers  of  both 
companies  had   authority  to  employ,  di- 
rect, control,  and  discharge,  at  will,  the 
engineers    and   other   employees   of   both 
companies,    all    of    whom    might   be   re- 
quired to  work  on  either  company's  line 
of  railroad.     It  was  held  that  an  engi- 
neer   so    employed    and    controlled,    who 
was  injured  by  the  negligence  of  one  or 
both   of   such   railroad   companies,  while 
doing  the  work  of  both,  was  an  employee 
of  both  within  the  meaning  of  the  fed- 
eral Employers'  Liability  Act,  and  might 
sue  one  or  both  of  the  companies. 

f.  Employee  of  Lessee  Railroad 

An  employee  of  one  railroad  which  oper- 
ates in  part  over  the  tracks  of  another 
through  an  agreement  of  lease  doe»  not 
thereby  become  an  employee  of  the  lessor 
road  and  so  cannot  maintain  an  action 
against  it  under  the  federal  Employer?' 
Liability  Act.  Chicago,  etc.,  R.  Co.  r. 
Wagner,  (1915)  239  U.  S.  452,  36  S.  Ct. 
135,  60  U.  S.  (L.  ed.)  379,  affirming  265 
111.  246,  106  N.  E.  809,  Ann.  Oas.  1^1 6A 
778.  See  supra,  p.  1226,  subd.  b.  LesBor 
to  Interstate  Railroad. 

g.  Independent  Contractor 

A  person  put  in  charge  of  the  ooal 
chutes  of  a  railroad  under  a  written 
contract  whereby  he  was  to  be  respon- 
sible for  his  own  labor  and  was  to  hav« 
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Absolute  charge  of  the  handling  of  the 
coal,  the  railroad  being  interested  only 
as  to  the  results  of  the  work  and  having 
no  control  over  the  manner  or  mode  in 
which  it  was  done,  was  held  in  Chicago, 
etc.,  R.  Co.  V.  Bond,  (1916)  240  U.  S. 
449,  36  S.  Ct.  403,  60  U.  S.  (L.  ed.) 
735,  reversing  (1915)  47  Okla.  161,  148 
Pac.  103,  to  be  an  independent  contractor 
and  not  a  servant  of  the  railroad  and  not 
to  come  within  the  federal  Employers' 
Liability  Act.  The  court  in  that  case 
said:  "There  was,  it  is  true,  and  neces- 
sarily, a  certain  direction  to  be  given  by 
the  company,  or  rather,  we  should  say, 
information  given  to  Turner.  But  the 
manner  of  the  work  was  under  his  control, 
to  be  done  by  him  and  those  employed  by 
him.  He  was  responsible  for  its  faithful 
performance  and  incurred  the  penalty  of 
the  instant  termination  of  the  contract  for 
nonperformance.  This  was  only  a  prudent 
precaution,  indeed,  necessary  in  view  of 
the  purpose  of  his  contract,  which  was  to 
make  provision  for  a  daily  supply  of  coal 
for  the  operation  of  the  railroad.  The 
power  given  was  one  of  control  in  a  sense, 
but  it  was  not  a  detailed  control  of  the  ac- 
tions of  Turner  or  those  of  his  employees. 
It  was  a  judgment  only  over  results  and  a 
necessary  sanction  of  the  obligations  which 
he  had  incurred.  It  was  not  tantamount 
to  the  control  of  an  employee  and  a 
remedy  against  his  incompetency  or  neg- 
lect. The  whole  instrument  shows  systeia. 
and  particular  care.  It  is  not  the  engage- 
ment of  a  servant  submitting  to  subordi- 
nation and  subject  momentarily  to  superin- 
tendence, but  of  one  capable  of  independ- 
ent action,  to  be  judged  of  by  its  results. 
And  the  covenants  were  suitable  for  the 
purpose,  only  consistent  with  it,  not  con- 
sistent with  a  temporary  employment. 
This  is  manifest  from  the  provision  for 
payment,  from  the  careful  assignment  of 
liabilities  and  the  explicit  provision  that 
Turner  *  shall  be  deemed  and  held  as  the 
original  contractor  and  the  railroad  com- 
pany reserves  and  holds  no  control  over 
him'  in  the  doing  of  such  work  other  than 
as  to  the  results  to  be  accomplished.'  The 
railroad  company,  therefore,  did  not  re- 
tain the  right  to  direct  the  manner  in 
which  the  business  should  be  done,  as  well 
as  the  results  to  be  accomplished,  or,  in 
other  words  did  not  retain  control  not 
only  of  what  should  be  done  but  how  it 
should  be  done.  .  .  .  We  do  not  think 
that  the  contract  can  be  regarded  as  an 
evasion  of  §  5  of  the  employers*  liability 
act,  which  provides  *  that  any  contract, 
rule,  regulation  or  device  whatsoever,  the 
purpose  and  intent  of  which  shall  be  to 
enable  any  common  carrier  to  exempt  it- 
self from  any  liability  created  by  this  act, 
shall  to  that  extent  be  void:  .  .  ,*  Tur- 
ner was  something  more  than  a  mere 
shoveler  of  coal  under  a  superior's  com- 
mand.    He  was  an  independent  employer 


of  labor,  conscious  of  his  own  power  to 
direct  and  willing  to  assume  the  responsi- 
bility of  direction  and  to  be  judged  by  its 
results.  This  is  manifest  from  the  con- 
tract under  review  and  from  the  cooperage 
contract:  it  is  also  manifest  from  his  con- 
tracts with  the  other  companies  to  whose 
industries  the  railroad  company's  tracks 
extended.  We  certainly  cannot  say  that 
he  was  incompetent  to  assume  such  re- 
lation and  incur  its  consequences.  Thu« 
being  of  opinion  that  Turner  was  not  an 
employee  of  the  company  but  an  inde- 
pendent contractor,  it  is  not  material  to 
consider  whether  the  services  in  which  he 
was  engaged  were  in  interstate  commerce." 

h.  Express  Agent 

An  express  messenger  employed  and 
paid  solely  by  an  express  company,  and 
entitled  under  an  arrangement  between 
the  express  company  and  the  railroad  to 
ride  on  the  trains  of  the  latter  in  the  dis- 
charge of  his  duties  is  an  employee,  not 
of  the  railroad  company,  but  solely  of 
the  express  company  and  as  such  does  not 
come  within  the  terms  of  the  federal  Em- 
ployers' Liability  Act.  Missouri,  etc.,  R. 
Co.  V.  Blalack,  (1912)  105  Tex.  29(7,  147 
S.  W.  559;  Missouri,  etc.,  R.  Co.  v.  West, 
(1913)   39  Okla.  581,  134  Pac.  655. 

A  station  agent  employed  also  by  an 
express  company  who  is  injured  while  at- 
tending solely  to  the  business  of  the  ex- 
press company  is  at  the  time  an  employee 
of  the  express  company  and  not  of  the 
railroad  within  the  meaning  of  the  federal 
Employers'  Liability  Act.  Whalen  v.  New 
York  Cent.,  etc.,  R.*  Co.,  (1916)  173  App. 
Div.  268,  159  N.  Y.  S.  244;  Bogart  i?.  New 
York  Cent.,  etc.,  R,  Co.,  (1916)  171  App. 
Div.  652,  157  N.  Y.  S.  420. 

In  Bogart  v.  New  York  Cent.,  etc.,  R. 
Co.,  (1916)  171  App.  Div.  652,  157  N.  Y. 
S.  420,  wherein  the  facts  were  similar  to 
those  in  Whalen  p.  New  York,  etc.,  R.  CJo., 
cited  in  the  last  preceding  paragraph,  the 
court  stated  the  rule  a-s  follows :  "  The 
primary  question,  and  the  only  one  I  con- 
sider, is  whether  the  decedent  was  at  the 
time  employed  by  the  defendant  in  inter- 
state commerce.  There  was  no  relation  be- 
tween the  express  company  and  the  defend- 
ant, except  that  the  latter  carried  the 
former's  freight,  and  allowed  it  to  occupy 
its  premises  for  its  receipt  and  dispatch. 
The  decedent  when  he  was  injured  was 
handling  the  freight  as  the  agent  and  cus- 
todian of  the  express  company,  and  was 
responsible  to  it  for  fidelity  in  the  dis- 
charge of  the  immediate  duty,  and  it  alone 
was  obligated  to  pay  him  for  the  service, 
and  alone  was  liable  to  respond  for  his 
dutiful  performance  of  it.  The  inquiry 
comes  at  once  to  this  point:  Was  the  in- 
jured servant  doing  an  act  in  furtheranrc 
of  interstate  commerce  in  the  course  of  en> 
ployment  by  the  defendant?    The  deoedent 
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was  employed  by  the  defendant  to  do  all 
that  falls  to  the  duty  of  a  station  agent. 
He  was  employed  by  the  express  company 
to  do  all  that  falls  within  the  usual  em- 
ployment of  an  express  agent,  but  to  such 
duties  the  defendant's  responsibility  did 
not  extend.  Hence  Bogart,  as  the  agent  of 
the  express  company,  was  doing  what  it 
was  the  duty  of  that  company  to  do  and 
what  it  was  not  the  duty  of  the  defendant 
to  do.  Therefore,  he  was  not  employed 
by  defendant  in  interstate  commerce." 

However,  where  an  express  messenger 
was  also  employed  by  the  railroad  to  take 
charge  of  and  operate  its  electric  plant  for 
lighting  the  cars,  which  was  situated  in 
the  express  car,  he  wa»  held  to  be  an  em- 
ployee of  the  railroad  and  entitled  to  sue 
under  the  federal  Employers'  Liability 
Act.  Weaseler  v.  Great  Northern  R.  Co., 
(1916)  90  Wash.  234,  155  Pac.  1063,  re- 
heaHng  denied  (1916)  90  Wash.  237,  167 
Pac.  461. 

i.  Pullman  Car  Employee 

• 

A  porter  on  a  Pullman  car  employed, 
paid  by  ana  under  the  control  of  the  Pull- 
man company  does  not  sustain  the  relation 
of  servant  to  the  railroad  company  and 
may  not  maintain  an  action  under  the 
federal  Employers*  Liability  Act.  Robin- 
son 1?.  Baltimore,  etc.,  R.  Co.,  (1915)  237 
U.  S.  84,  35  S.  a.  491,  59  U.  S.  (L.  ed.) 
849,  affirming  (1913)  40  App.  Cas.  (D.C). 
169  L.  R.  A.  1916D  510.  See  also  Lindsay 
t\  Chicago,  etc.,  R.  Co.,  (C.  C.  A.  7th  Cir. 
1915)  22ff  Fed.  23,  141  C.  C.  A.  131.  In 
the  case  first  cited  it  was  said :  "  We  are 
of  the  opinion  that  Congress  used  the 
words  '  employee  *  and  '  employed  *  in  the 
statute  in  their  natural  sense,  and  in- 
tended to  describe  the  conventional  re- 
lation of  employer  and  employee.  It  wa-s 
well  known  that  there  were  on  interstate 
trains  persons  engaged  in  various  services 
for  other  masters.  Congress,  familiar  with 
this  situation,  did  not  use  any  appropriate 
expression  which  could  be  taken  to  indi- 
cate a  purpose  to  include  such  persons 
among  those  to  whom  the  railroad  com- 
pany was  to  be  liable  under  the  act."  And 
it  was  further  held  in  this  case  that  the 
fact  that  the  porter  collected  tickets  from 
passengers  coming  aboard  in  the  late 
hours  of  the  night  did  not  alter  hi«  re- 
lation to  the  railroad,  the  court  saying  on 
this  point :  "  This,  however,  was  an  obvi- 
ous accommodation  to  the  passenger  in  the 
Pullman  car,  and  in  any  event  it  was 
merelv  an  incidental  matter  which  cannot 
be  deemed  to  qualify  the  character  of 
plaintiff's  employment  as  it  is  to  be  viewed 
from  the  standpoint  of  the  statute." 

However,  where  the  Pullman  cars  are 
owned  and  operated  jointly  by  the  rail- 
road and  the  Pullman  company,  a  porter 
employed  thereon  is  an  employee  of  the 
railroad  within  the  meaning  of  the  Act. 


Oliver  p.  Northern  Pac.  R.  Co.,  (E.  D. 
Wash.  1912)  196  Fed.  432,  wherein  it  was 
"said :  "  In  my  opinion  this  question  must 
be  answered  in  the  affirmative.  The  con- 
tract between  these  two  companies  was 
entered  into  long  prior  to  the  passage  of 
the  act  in  question,  and  was  therefore  not 
entered  into  for  the  purpose  of  circum- 
venting  or  avoiding  liabilities  imposed  by 
law.  Nevertheless,  if  such  a  contract  is 
recognized  and  given  the  effect  claimed  for 
it  by  the  defendant,  there  is  nothing  to 
prevent  railway  companies  from  avoiding 
obligations  imposed  upon  them  by  this  or 
other  laws  of  Congress.  It  was  attempted 
in  argument  to  draw  a  distinction  between 
those  positive  obligations  imposed  upon 
public  service  corporations  by  law  and 
obligations  voluntarily  assumed  by  them 
for  the  comfort  and  convenience  of  pas- 
sengers, and  for  their  own  profit.  Such  a 
distinction  may,  and  in  some  cases  does, 
exist,  but  it  cannot  be  gainsaid  that 
persons  employed  by  railwav  companies 
m  performing  obligations  voluntarily  as- 
sumed are  as  much  employees  of  the  com- 
pany as  those  servants  who  are  discharg- 
ing positive  duties  imposed  by  law.  Per- 
sons employed  as  the  deceased  was  come 
within  the  spirit  of  the  statute,  and  those 
dependent  on  them  for  support  should  not 
be  denied  the  protection  it  affords." 

2.  Employed  in  Interstate  Commerce 
a.  General  Rule  and  Tests 

"  It  is  essential  to  a  case  under  the  stat- 
utes of  the  United  States,  not  only  that 
the  defendant  was  at  the  time  engaged  in 
interstate  commerce,  but  also  (as  the  fact 
might  be  the  defendant  was  likewise  en- 
gaged in  transportation  within  the  state) 
that  the  plaintiff  was,  at  the  time  the 
cause  of  action  arose,  employed  in  inter- 
state commerce  work.  This  is  settled  be- 
yond the  necessity  of  the  citation  of  au- 
thorities laying  down  the  ruling."  Luc^ 
chetti  V.  Philadelphia,  etc.,  R.  Co.,  (R  D. 
Pa.  1916)  223  Fed.  137. 

In  construing  the  federal  Employers' 
Liability  Act  the  courts  agree  that  to 
warrant  an  action  under  the  Act  both  the 
employer  and  the  employee  must  be  em- 
gaged  in  interstate  commerce  at  the  time 
of  the  injurv.  Erie  R.  Co.  r.  KrysienjOci, 
(C.  C.  A.  2d  Cir.  1916)  238  Fed.  142.  151 

C.  C.  A.  218;  Pryor  v.  Bishop.  (C.  C.  A. 
7th  ar.  1916)  234  Fed.  9,  148  C.  C.  A. 
25;  Pedersen  v.  Delaware,  etc.,  R.  Co.,  (E. 

D.  Pa,  1911)  184  Fed.  737;  St.  Louis,  etc.. 
R.  Co.  V.  Hesterlv.  (1911)  98  Ark.  240, 
135  S.  W.  874;  Chicago,  etc.,  R.  Co.  r. 
Feightner,  (Ind.  App.  1916)  114  N.  E. 
659;  Chicago,  etc..  R.  Co.  v.  Cosio,  (Tex. 
Civ.  App.  1916)  182  S.  W.  83.  And  see 
the  cases  cited  throughout  this  note. 

"  It  is  obvious  if  a  servant  is  employed 
in  interstate  commerce  at  any  given  time 
and  place,  his  matter  is  also  then  and 
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there  bo  engaged.  But  the  converse  is 
not  necessarily  true.  The  defendant  in 
this  case  is  all  the  time  engaged  in  inter- 
state commerce,  but  many  of  its  employees 
are  at  different  times  and  places  not  so 
employed.  The  federal  act  applies  only 
when  the  carriers  and  their  employees  are 
both  engaged  in  interstate  commerce.  In 
re  Second  Employers'  Liability  Cases, 
(1912)  223  U.  S.  1,  4ft,  32  S.  Ct.  1«9,  56 
U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N.  S.)  74; 
Illinois  Cent.  R.  Co.  v.  Bchrens,  (1914) 
233  U.  S.  473,  34  S.  Ct.  ^46,  58  U.  S.  (L. 
ed.)  1051,  Ann.  Cas.  1914C  163."  Wagner 
1?.  Chicago,  etc.,  R.  Co.,  (1916)  200  lU. 
App.  305. 

By  this  Act  liability  is  imposed  on  a 
common  carrier  by  railroad  if  it  is  en- 
gaged in  the  business  of  interstate  com- 
merce, but  only  while  engaging  in  such 
business  at  the  time  of  the  happening  of 
an  accident  which  produces  injury  to  an 
employee.  And  it  does  not  impose  such 
liability,  even  when  the  carrier  is  so 
engaged,  unless  the  person  injured  is, 
at  the  time  of  the  occurrence  of  the 
accident,  himself  employed  by  the  carrier 
in  such  commerce.  In  other  words,  the 
purpose  of  the  statute  is  "to  secure  the 
safety  of  interstate  transportation,  and  of 
those  who  are  employed  therein."  Pierson 
r.  New  York,  etc.,  R.  Co.,  (1912)  83  N.  J. 
L.  661,  85  Atl.  233.  folloxced  in  Granger  v. 
Pennsylvania  R.  Co.,  (1913)  84  N.  J.  L. 
338,  86  Atl.  264. 

The  federal  Act  is  applicable  only  to 
wrongs  suffered  by  employees  while  em- 
ployer and  employee  are  engaged  in  inter- 
state commerce.  Pelton  v.  Illinois  Cent. 
R.  Co.,  (1914)   171  la.  91,  150  N.  W.  236. 

That  the  employee  must  be  engaged  in 
interstate  commerce  at  the  precise  time  of 
the  injury  is  emphasized  by  the  courts. 
Thus  in  Erie  R.  Co.  v.  Welsh,  (1916)  242 
U.  S.  303,  37  S.  Ct.  116,  61  U.  S.  (L.  ed.) 
319,  it  was  said:  "  By  the  terms  of  the 
Employers'  Liability  Act  the  true  test  is 
the  nature  of  the  work  being  done  at  the 
time  of  the  injury,  and  the  mere  expec- 
tation that  plaintiff  would  presently  be 
called  upon  to  perform  a  task  in  inter- 
state commerce  is  not  sufficient  to  bring 
the  case  withiii  the  act." 

The  application  of  this  Act  turns  upon 
two  facts.  The  death  or  injury  to  the  em- 
ployee must  have  been  caused  while  the 
defendant  company  was  a  common  carrier 
"  engaged "  in  interstate  commerce  and 
while  the  employee  was  "employed"  in 
such  commerce.  An  employee  who  is  at 
work  on  or  about  any  instrument  then  in 
use  as  an  instrument  of  interstate  com- 
merce is-  employed  in  such  commerce  and 
being  so  employed  is  entitled  to  the  pro- 
tection given  by  the  Act,  from  injuries 
caused  by  the  carrier  employer,  whether 
the  thing  by  which  he  is  injured  is  also  in 
use  aa  an  instrument  of  intoratatp  com- 
merce or  not.    The  necessity  for  the  pres- 


ence of  the  two  things  required  by  the  Act 
has  not  been  denied  by  any  ruling  of  the 
supreme  court.  Although  this  duality  of 
conditions  is  not  necessary  to  the  exercise 
of  the  power  of  Congress,  yet  the  decisions 
recognize  both  conditions  to  have  been  in- 
corporated in  the  Act  by  Congress.  Boyle 
V.  Pennsylvania  R.  Co.,  (E.  D.  Pa.  1915) 
221  Fed.  453. 

In  Shanks  r.  Delaware,  etc.,  R,  Co., 
(1916)  239  U.  S.  556,  36  S.  Ct.  188,  60  U. 
S.  (L.  ed.)  436,  affirming  (1915)  214  NT. 
Y.  413,  108  N.  E.  644,  Ann.  Cas.  1916E 
467,  it  was  said  in  speaking  of  the  general 
scope  of  the  federal  Employers'  Liability 
Act :  "  In  BO  far  as  its  words  are  material 
here,  the  Employers'  Liability  Act  declares 
that  '  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any 
of  the  several  states  .  .  .  shall  be  liable  in 
damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce,'  if  the  injury  results  in 
whole  or  in  part  from  the  negligence  of 
the  carrier  or  of  any  of  ite  officers,  agents 
or  employees.  Thus  it  is  essential  to  a 
right  of  recovery  under  the  act  not  only 
that  the  carrier*  be  engaged  in  interstate 
commerce  at  the  time  of  the  injury  but 
also  that  the  person  suffering  the  injury 
be  then  employed  by  the  carrier  in  such 
commerce.  And  so  it  results  where  the 
carrier  is  also  engagedt  in  intrastate  com- 
merce or  in  what  is  not  commerce  at  all, 
that  one  who  while  employed  therein  by 
the  carrier  suffers  injury  through  its 
negligence,  or  that  of  some  of  its  officers, 
agents  or  employees,  must  look  for  redress 
to  the  laws  of  the  state  wherein  the  injury 
occurs,  save  where  it  results  from  the  vio- 
lation of  some  federal  statute,  such  as  the 
safety  appliance  acts." 

"  Preliminarily  the  distinction  should  be 
noted  that  the  act  will  not  necessarily  ap- 
ply to  the  same  person  in  all  details  of 
his  employment.  One  man  might  have 
duties  including  both  interstate  and  intra- 
state commerce,  and  he  would  be  subject 
to  the  act  while  engaged  in  one  and  not 
the  other."  Colasurdo  r.  Central  R.  Co., 
(S.  D.  N.  Y.  1910)  180  Fed.  832,  affirmed 
(C.  C.  A.  2d  Cir.  1911)  192  Fed.  901,  113 
C.  C.  A.  379. 

That  a  railroad  company  may  be  en- 
gaged both  in  interstate  commerce,  and  in 
intrastate  commerce  is  self-evident.  As  to 
whether  a  cause  of  action  for  an  injury 
to  an  employee  arises  under  the  Employ- 
ers' Liability  Act  depends  upon  the  cir- 
cumstances existing  at  the  time  of  the 
injury.  If  at  the  time  of  the  injury  the 
employee  was  performing  some  service  for 
the  company  in  furtherance  of  its  inter- 
state commerce  business,  then  the  rules  of 
law  declared  in  the  Act  of  1908,  and  its 
amendment,  will  apply.  Upon  the  other 
hand,  if  the  employee,  when  injured,  is  en- 
gaged wholly  in  the  performance  of  a  serv- 
ice in  furtherance  of  the  intrastate  busi- 
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ne88  of  the  railroad  company,  then  the  Act 
of  Congress  does  not  apply,  l*caii.se  to  give 
it  application  in  such  case  would  be  ex- 
tending the  power  of  the  federal  govern- 
ment over  matters  exclusively  within  the 
state  jurisdiction  and  control.  Van  Brim- 
mer r.  Texas,  etc,  R.  Co.,  (E.  D.  Tex.  1911) 
IJK)  Fetl.  31)4;  Neil  r.  Idaho,  etc.,  R.  Co., 
(1912)  22  Idaho  74,  125  Pac.  331;  South- 
ern R.  Co.  V.  Howerton,  (Ind.  App.  1913) 
101  X.  E.  121;  Barker  v.  Kansas  City, 
etc.,  R.  Co.,  (1913)  88  Kan.  7»7.  129  Pac. 
1154,  43  L.  R.  A.  (N.  S.)  1121;  Mont- 
gomery V.  Southern  Pac.  Co.,  (1913)  64 
Ore.  597,  131  Pac.  507,  47  L.  R.  A.  (N.  S.) 
13;  Gray  v.  (Chicago,  etc.,  R.  Co.,  (1913) 
153  Wis.  637,  142  N.  W.  505.  Compare 
Montgomery  v.  Southern  Pac.  Co.,  (1013) 
64  Ore.  597,  131  Pac.  507,  47  L.  R.  A. 
(N.  S.)   13. 

It  is  difficult  to  lay  down  a  definite  rule 
marking  the  division  lines  between  intra- 
state and  interstate  commerce  in  this 
class  of  cases,  so  as  to  be  able  to  deter- 
mine with  precision  and  exactness  in  each 
case  as  it  arises  whether  the  injured  em- 
ployee was  or  was  not  engaged  in  inter- 
state commerce  within  the  meaning  of  the 
Acts  of  Congress.  Much  depends  upon  the 
facts  of  each  particular  case,  and  hence 
the  necessity  or  proving  the  essential  facts 
relied  on  to  show  that  the  injured  party 
was  engaged  in  interstate  commerce,  or 
had  to  do  with  its  instrumentalities  when 
he  was  injured.  How  liberally  the  Acts 
of  Congress  shall  be  construed,  and  to 
what  extent  they  may  be  widened  and 
broadened  in  their  enforcement,  so  as  to 
include  injured  persons  only  remotely  or 
incidentally  engaged  in  interstate  com- 
merce, and  without  reference  to  their 
primary  and  principal  duties,  is  not  for 
this  court  to  finally  determine.  To  hold 
the  scales  evenly  'balanced,  so  as  not  to 
unduly  limit  the  powers  of  Congress  on 
one  hand,  nor  yet  encroach  upon  the  proper 
exercise  of  state  jurisdiction  on  the  other, 
is  not  an  easy  task  for  any  court.  But 
there  must  be  a  division  line  at  some  point 
in  each  case,  and  the  facts  must  be  the 
guide  to  determine  where  that  line  shall 
be  drawn.  Hench  v.  Pennsvlvania  R.  Co., 
(1914)  246  Pa.  St.  1,  91  Atl.  1056,  Ann. 
Gas.  1916D  230.  L.  R.  A.  1915D  557. 

It  has  been  pertinently  remarked  that  it 
was  the  intention  of  Congress  "  to  include 
within  the  term  '  person  employed  in  such 
commerce'  all  those  persons  who  could 
be  so  included  within  the  constitutional 
power  of  Congress;  that  is  to  say,  the  act 
meant  to  include  everybody  whom  Con- 
gress could  include."  Colasurdo  r.  Central 
R.  Co.,  (S.  I).  X.  Y.  1910)  180  Fed.  832, 
affirmed  (C.  C.  A.  2d  Cir.  1911)  192  Fed. 
901,  113  C.  C.  A.  379,  quoted  in  Horton  v. 
Oregon-Washington  R.,  etc.,  Co.,  (1913) 
72  Wash.  503,  130  Pac.  897,  47  L.  R.  A. 
(N.  S.)  8.  On  the  other  hand  in  Ruck  i;. 
Chicago,  etc.,  R.  Co.,  (1913)   153  Wis.  158, 


140  N.  W.  1074.  the  court  said":  "  Cola 
surdo  c.  Central  R.  Co.,  [S.  D.  N.  Y. 
19101  180  Fed.  832  (on  appeal,  [C.  C.  A. 
2d  Cir.  1911]  192  Fed.  901,  [113  C.  C.  A. 
379] ) ,  is  I  think  correctly  decided  if  we 
approach  the  question  from  the  viewpoint 
of  the  learned  district  judge,  namely, 
that  the  statute  includes  all  such  em- 
ployees as  Congress  had  power  to  include. 
But  this  is  an  unusual  and  extraordinary 
rule  of  construction,  to  say  the  least,  and 
it  does  not  seem  to  be  well  supported  by 
either  reason  or  authority.  It  makes 
every  case  a  test  case  of  the  constitutional 
power  of  Congress,  and  imports  into  a 
mere  Question  of  statutory  construction 
the  rule  of  constitutional  law  that  the 
statute  must  be  upheld  unless  it  ap- 
pears beyond  a  reasonable  doubt  to  be 
imconst  itutional." 

"  While  the  statute  is  in  derogation  of 
the  common  law  and  must  be  strictly  con- 
strued, it  is  nevertheless  apparent  that 
Congress  intended  to  exert  its  authority 
over  the  subject-matter  embraced  in  the 
act  to  the  fullest  extent,  and  it  is  the  duty 
of  the  courts  to  bring  within  its  protection 
every  employee  of  interstate  railroads  who 
can  justly  be  said  to  be  employed  in  inter- 
state commerce  at  the  time  of  receiving  an 
injury.  But  giving  to  the  statute  this 
broad  and  liberal  interpretation,  it  is  still 
manifest  that  a  vast  majority  of  the  army 
of  men  employed  by  the  interstate  rail- 
roads of  the  country  in  their  different  de- 
partments are  so  remotely  and  indirectly 
connected  with  the  movement  of  interstate 
commerce  that  it  is  without  the  power  of 
the  federal  government  to  regulate  their 
relations  to  their  employers  or  to  each 
other."  Lamphere  t*.  Oregon,  R.,  etc.,  Co.. 
(E.  D.  Wash.  1911)  193  Fed.  248,  reversed 
on  other  grounds  (C.  C.  A.  9th  Cir.  1912) 
196  Fed.  33^,  116  C.  C.  A.  156,  47  K  R.  A. 
(N.  S.)  1. 

The  earlier  Act  of  July  11,  1906,  ch. 
3073,  noted  supra,  p.  1208,  was,  in  the 
Employersr' Liability  Cases,  (1908)  207  U. 
S.  463,  28  S.  Ct.  141.  52  U.  S.  (L.  ed.) 
297,  held  unconstitutional  as  exceeding  the 
power  of  Congress  under  the  commerce 
clause  of  the  Constitution,  in  that  it  im- 
posed a  liability,  as  against  all  common 
carriers  engaged-  in  interstate  commerce, 
in  favor  of  any  of  their  employees,  without 
restriction,  and  whether  their  employment 
did  or  did  not  pertain  to  interstate  c<Hn- 
meroe.  In  those  cases,  however,  all  the 
justices  concurred  in  recognizing  the 
power  of  Congress  to  regulate  the  relation 
of  master  and  servant  by  regulations  con- 
fined to  interstate  commerce  and  services 
connected  therewith.  The  Act  of  1908 
was  passed  to  conform  to  that  decision, 
and  should  therefore  be  construed  as  in- 
cluding within  the  term  "  any  person  suf- 
fering injury  while  he  is  employed  by  such 
carrier  in  such  commerce,'  every  person 
who  could  be  so  included  within  the  pur- 
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view  of  the  constitutional  power.  Horton 
V.  Oregon-Washington  R.,  etc.,  Co.,  (1D13) 
72  Wash.  503,  130  Pac.  897,  47  L.  R.  A. 
(N.  S.)  8. 

"  The  true  test  as  to  whether  one  is  en- 
gaged in  interstate  commerce  is  this:  Was 
the  employee,  at  the  time  of  the  injury, 
fngaged  in  interstate  transportation,  or 
in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it?  Cincinnati,  etc., 
R.  Co.  f.  Hansford,  (1917)  173  Ky.  12«, 
190  S.  W.  600. 

The  test  questions  which  have  been  said 
to  determine  the  nature  of  the  employment 
have  been  stated  as  follows :  "  What  is  its 
[the  injury's]  effect  upon  interstate  com- 
merce? Does  it  have  the  effect  to  hinder, 
delay,  or  interfere  with  such  commerce  ? " 
Lamphere  v.  Oregon  R.,  etc.,  Co.,  (C.  C.  A. 
9th  Cir.  1912)  190  Fed.  336,  116  C.  C.  A. 
156,  47  I/.  R.  A.  (N.  S.)  1,  reversing  (E. 
D.  Wash.  191 1 )  193  Fed.  248.  "  The  4>rin- 
ciple  seems  to  be  that  one  employcKi  at 
the  time  of  his  injury  in  the  use  of  or 
maintaining  in  proper  condition  any  in- 
strumentality or  appliance  used  by  the 
carrier  in  interstate  commerce  comes 
within  the  statute,  although  such  instru- 
mentality or  appliance  may  also  be  used 
for  intrastate  business."  li^g  v.  Southern 
Pac.  Co.,  <D.  C.  Ore.  1913)  210  Fed.  92. 
"All  employees'  who  participate  in  the 
maintenance  or  operation  of  the  instru- 
mentalities for  the  general  use  of  the 
road,  thereby  enhancing  the  utility  of 
such  commerce,  are  necessarily  engaged 
in  the  work  of  interstate  commerce,  within 
the  meaning  of  the  act."  Montgomery  t?. 
Southern  Pac.  Co.,  (1913)  64  Ore.  697, 
131  Pac.  507,  47  L.  R.  A.   (N.  S.)   13. 

An  employee  in  the  machine  shop  of  a 
railroad  doing  intrastate  and  interstate 
business  is  not  engaged  in  interstate  com- 
merce while  employed  for  the  day  solely 
in  changing  the  shafting.  Shanks  v.  Dela- 
ware, etc.,  R.  Co.,  (1916)  239  U.  S.  556, 
35  S.  Ct.  188,  60  U.  S.  (L.  ed.)  436,  L. 
R.  A.  1916C  797  {atHrming  (1915)  214  N. 
Y.  413,  108  N.  E.  644,  Ann.  Cas.  191ffE 
467 ) ,  wherein  the  court  said :  "  The  facts 
in  the  present  case  are  these:  The  rail- 
road company  was  engaged  in  both  inter- 
state and  intrastate  transportation,  and 
was  conducting  an  extensive  machine  shop 
for  repairing  parts  of  locomotives  used  in 
such  transportation.  While  employed  in 
this  shop,  Shanks  was  injured  through  the 
negligence  of  the  company.  Usually  his 
work  consisted  in  repairing  certain  parts 
of  locomotives,  but  on  the  day  of  the  in- 
jury he  was  engaged  solely  in  taking  down 
and  putting  into  a  new  location  an  over- 
head countershaft  —  a  heavy  shop  fixture 
—  through  which  power  was  communicated 
to  some  of  the  machinery  used  in  the  re- 
pair work.  The  question  for  decision  is. 
Was  Shanks  at  the  time  of  the  injury  em- 
ployed in  interstate  commerce  within  the 
meaning  of  the  employers*  liability  act? 


What  his  employment  wais  on  other  occa- 
sions is  immaterial,  for,  as  before  indi- 
cated, the  act  refers  to  the  service  being 
rendered  when  the  injury  was  suffered. 
Having  in  mind  the  nature  and  usual 
course  of  the  business  to  which  the  act 
relates  and  the  evident  purpose  of  Con- 
gress in  adopting  the  act,  we  think  it 
speaks  of  interstate  commerce,  not  in  a 
technical  legal  sense,  but  in  a  practical 
one  better  suited  to  the  occasion  (see 
Swift  V.  U.  S.,  [1905]  196  U.  S.  375,  308, 
49  U.  S.  (L.  ed.)  518,  525,  25  S.  Ot.  276), 
and  that  the  true  test  of  employment  in 
such  commerce  in  the  sense  intended-  is, 
Was  the  employee,  at  the  time  of  the  in- 
jury, engaged  in  interstate  transportation, 
or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it.  Coming  to  apply 
the  teert  to  the  case  in  hand,  it  is  plain 
that  Shanks  was  not  employed  in  inter- 
state transportation,  or  in  repairing  or 
keeping  in  usable  condition  a  roadbed, 
briage,  engine,  car,  or  other  instrument 
then  in  use  in  such  transportation.  What 
he  was  doing  was  altering  the  location  of 
a  fixture  in  a  machine  shop.  The  connec- 
tion between  the  fixture  and  interstate 
transportation  was  remote  at  best,  for  the 
only  function  of  the  fixture  was  to  com- 
municate power  to  machinery  used  in  re- 
pairing parts  of  engines  some  of  which 
were  used  in  such  transportation.  This, 
we  think,  demonstrates  that  the  work  in 
which  Shanks  was  engaged,  like  that  of 
the  coal  miner  in  the  Yurkonis  case,  was 
too  remote  from  interstate  transportation 
to  be  practically  a  part  of  it,  and  there- 
fore that  he  was  not  employed  in  inter- 
state commerce  within  the  meaning  of  the 
employers'  liability  act." 

In  Cincinnati,  etc.,  R.  Co.  v.  Clarke, 
(1916)  169  Ky.  662,  185  S.  W.  94,  it  ap- 
peared that  a  workman  engaged  as  an 
assistant  to  an  engine  hostler  and  called  a 
pan  puller,  whose  duty  it  was  to  get  into 
a  pit,  under  both  interstate  and  intrastate 
engines,  and  remove  the  ashes,  was  injured 
by  reason  of  the  negligent  backing  up  of 
a  switch  engine.  The  court  held  that  the 
plaintiff  was  entitled  to  sue  under  the 
federal  Act,  and  in  support  of  its  con- 
clusion said:  "There  is  no  contradiction 
in  the  evidence  in  regard  to  the  use  to 
which  the  ash  pit  was  put.  It  was 
situated  under  one  of  the  tracks  of  appel- 
lant, and  was  an  instrumentality  designed, 
constructed,  and  used  by  the  carrier  for 
the  purpose  of  ridding  the  engines  used 
in  its  operations  of  the  ashes  produced  by 
the  materials  used  in  the  engines  to  make 
the  power  which  waa  necessary  to  propel 
them.  It  was  daily  and  at  night  used 
for  that  purpose  by  its  engines,  which 
were  engaged-  in  interstate  commerce.  The 
pit  w^as  a  useful  and  necessary  instru- 
mentality in  the  operation  of  its  engines, 
engaged'  in  interstate  commerce.  The 
ashes  must  necessarily  be  taken  from  the 
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engines,  and,  when  dropped  into  the  pit, 
the  ashes  must  be  thrown  from  the  pit 
to   keep    it    in   condition    and    repair   to 
do  the  service  for  which  it  w^as  used  and 
designed.    If  appelleee,  when  injured,  had 
been  employed  in  repairing  the  track  of 
a   railroad   which   was  used   for   hauling 
cars   containing  freights  from   one   state 
into  another,  no  one  would  question  the 
fact  that  he  wa«  then  engaged  in  an  act 
in  aid  and  furtherance  of  interstate  com- 
merce, and  that  his  case  would  properly 
be  one  under  the  provisions  of  the  federal 
act.    The  pit  in  question  was  a  permanent 
structure  and  part  of  the  equipment  of 
appellant    for   the   transportation    of   in- 
terstate commerce,  just  as  the  bridge  was 
in   the  much-quoted  case  of   Pedersen   v, 
Delaware,  etc.,  R.  Co.,   [1913]  229  U.  S. 
146,    33   S.   Ct.    648,   57    U.   S.    (L.    ed.) 
1125,   Ann.   Ca«.    1914C   163.  ...  In   the 
case  at  bar  the  ash  pit  was  a  necessity 
for  the  'expedition  and  efficiency  of  the 
commerce,'  as  mentioned  in  the  Pedersen 
case.    It  was  constructed  and  used  for  the 
purpose  of  cleaning  the  ashes  and  cinders 
from  engines  used  in  interstate  commerce. 
When  appellee  received  his  injuries,  ac- 
cording to  his  evidence,  he  was  employed 
in  his  customary  work  of  throwing  the 
as-hes  from  it  so  as  to  preserve  its  effi- 
ciency for  use  for  the  purpose  of  taking 
the  ashes  from  the  interstate  and  intra- 
state engines,  and  the  ashes  which  he  was 
then  throwing  out  were  deposited  in  the 
pit  from  engines  then  in  use  by  appellant 
in    interstate   commerce.      His   work   was 
intimately   connected  with   the   transpor- 
tation of  interstate  shipments  of  freights 
and  other  interstate  commerce,  and  neces- 
sary   for    its    efficient    and    expeditious 
transportation,  and   so  closely  connected 
with   it  as  a  part  of  it.     Hence  at  the 
time  of  his  injury  the  appellant  was  em- 
ployed in  interstate  commerce."    To  sub- 
stantiallv  the  same  effect  see  Grybowski 
V,   Erie  R.   Co.,    (1915)    88   N.   J.   L.   1, 
95  Atl.  764. 

The  test  of  whether  the  federal  Act 
applies  to  any  particular  situation  is  not 
whether  the.  particular  person  directly 
causing  the  injury  was,  at  the  time 
thereof,  engaged  in  interstate  business, 
nor  whether  the  act  in  which  the  person 
was  engaged  was,  exclusively,  an  inter- 
state commerce  service;  but  whether  the 
fierson  or  corporation  charged  with 
i ability  was  engaged  at  the  time  it 
occurred  in  such  commerce  and  the  par- 
ticular service  in  progress  and  environ- 
ing or  characterizing  the  employer's 
activity  at  the  time  of  the  injury,  was 
of  that  nature, —  its  cast  in  that  regard 
being  efficient  if  the  work  was  a  sub- 
stantial part  of  interstate  commerce. 
Graber  r.  Duluth,  etc.,  R.  Co.,  (1915)  159 
Wis.  414,  150  N.  W.  4S9. 

An  engineer  inspecting  an  engine  by  a 
trial  run  to  ascertain  whether  it  is  in 
proper    condition    for    an    interstate    run 


about  to  commence  is  engaged  in  inter- 
state commerce.  Lloyd  r.  Southern  R, 
Co.,  (1914)  166  N.  C.  24,  81  S.  E.  1003. 
Moreover  an  engineer  in  the  roundhouse 
in  the  course  of  his  employment  and  not 
for  purposes  of  his  own,  has  been 
held  to  be  engaged  in  interstate  com- 
merce. Padgett  r.  Seaboard  Air  Line  Ry., 
(1914)   99  S.  C.  364,  83  S.  E.  633. 

In  Curran  v.  Chicago  Short  Line  R, 
Co.,  (1916)  198  111.  App.  154,  where  a 
brakeman  was  held  to  have  been  engaged 
in  interstate  commerce  when  he  was  in- 
jured by  an  alleged  defective  coupler,  the 
court  said :  "  llie  work  being  done  was 
the  moving  of  an  empty  car  to  be  weighed 
in  order  to  determine  the  net  weight  of 
an  interstate  load.  Upon  a  very  similar 
state  of  facts  in  Wheeling  Terminal  R. 
Co.  V.  Russell,  [C.  C.  A.  4th  Cir.  1913] 
209  Fed.  795,  799,  [12  C.  C.  A.  519]  it 
was  held  that  it  not  having  been  shown 
that  the  cars  being  weighed  had  been 
withdrawn  from  service  in  interstate 
commerce,  the  presumption  was  that  they 
remained  in  it.** 

In  Noel  V.  Quincy,  etc.,  R.  Co.,  (Mo. 
App.  1915)  182  S.  W.  787,  it  was  held 
tYkAt  a  brakeman  employed  between  two 
intrastate  points  on  a  line  making  inter- 
state trips,  and  carrying  commerce  from 
one  state  to  another,  who  was  injured 
while  so  engaged,  and  while  the  train  on 
which  he  was  at  work  carried  interstate 
commerce,  was  engaged  in  interstate  com- 
merce and  entitled  to  sue  under  the  fed- 
eral Act.  To  the  same  effect  see  Mat- 
tocks V.  Chicago,  etc.,  R.  Co.,  (1914)  187 
111.  App.  529. 

A  railroad  flagman  at  a  street  crossing 
an  interstate  railroad  who,  while  attempt- 
ing to  stop  a  horse  and  vehicle  from 
crossing  the  tracks,  was  struck  by  a  car 
that  had  come  from  another  state,  was 
engaged  in  interstate  conunerce.  Dun- 
lavy  V,  Chicago,  etc.,  R.  Co.,  (1916)  200 
111.  App.  75. 

A  section  hand  sweeping  snow  from 
switch  connections  in  the  tracks  of  a  rail- 
road engaged  in  interstate  commerce  is 
himself  engaged  in  interstate  commerce. 
Hardwick  r.  Wabash  R.  Co.,  (1914)  181 
Mo.  App.  156,  168  S.  W.  328. 

In  Louisville,  etc.,  R.  Co.  tr.  Parker, 
(1916)  242  U.  S.  13,  37  S.  Ct.  4,  61  U.  S. 
(L.  ed.)  119,  affirming  (1915)  165  Ky. 
658,  177  S.  W.  465,  the  court,  holding  that 
the  purpose  of  the  act  performed  gov- 
erned the  determination  of  the  question 
whether  it  was  interstate  commerce, 
said :  "  The  business  unon  which  the  de- 
ceased was  engaged  at  the  moment  was 
transferring  an  empty  car  from  one 
switch  trade  to  another.  This  car  was 
not  moving  in  interstate  commerce,  and 
that  fact  was  treated  as  conclusive  by 
the  court  of  appeals.  In  this  the  court 
was  in  error,  for  if,  as  there  was  strong 
evidence  to  show,  and  as  the  court  seemed 
to    assume,    this    movement    was   simply 
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for  the  purpose  of  reaching  and  moving 
an  interstate  car,  the  purpose  would  con- 
trol and  the  business  would  be  interstate. 
The  difference  is  marked  between  a  mere 
expectation  that  the  act  done  would  be 
followed  by  other  work  of  a  different 
character,  is  in  Illinois  Cent.  R.  Co.  i\ 
Behrens,  [19141  233  U.  S.  473,  478,  Ann. 
Cas.  1914C  163,  34  S.  Ct.  646,  58  U.  S. 
(L.  ed.)  1051,  [10551,  and  doing  the  act 
for  the  purpose  of  furthering  the  later 
work." 

It  is  the  nature  of  the  service  performed 
by  the  carrier,  and  not  the  way  in  which 
goods  are  billed,  that  determines  whether 
the  carriage  is  interstate  or  not.  U.  S. 
V.  Union  Stock  Yard,  etc.,  Co.,  (1912) 
226  U.  S.  286,  33  S.  Ct.  83,  57  U.  S. 
(L.  ed.)  226.  "The  railway  in  that  case 
operated  wholly  within  the  city  of  Chi- 
cago, and  neither  of  the  corporations  is- 
sued through  bills  of  lading.  The  Su- 
preme Court  held  that  the  fact  that  the 
service  is  performed  wholly  in  one  state 
makes  no  difference  if  it  is  a  part  of  in- 
terstate commerce."  Trowbridge  r.  Kan- 
sas City,  etc.,  R.  Co.,  (1915)  192  Mo. 
App.  52,  179  S.  W.  777. 

The  rule  for  determining  whether  a 
railroad  is  engaged  in  interstate  com- 
merce so  as  to  bring  it  within  the  opera- 
tion of  the  federal  Employers'  Liability 
Act  was  stated  in  Chicago,  etc.,  R.  Co.  t*. 
Kindlesparker,  (C.  C.  A.  6th  Cir.  1916) 
234  Fed.  1,  148  C.  C.  A.  17,  as  follows: 
"  In  determining  whether  plaintiff  was 
engaged  in  interstate  commerce  at  the 
time  of  his  injuries,  consideration  must 
be  given  to  the  character  of  the  instru- 
mentality upon  which  he  was  working 
and  the  nature  of  the  work  he  was  per- 
forming. The  character  of  the  locomo- 
tive, the  instrumentality,  may  be  ascer- 
tained both  from  the  nature  of  the  rail- 
road on  which  defendant  was  accustomed 
to  operate  the  engine  and  of  the  traffic 
handled  by  it.  In  view  of  all  the  facts 
above  pointed  out,  it  would  seem  plain 
enough  that  defendant's  road  constituted 
a  link  in  interstate  lines  for  all  purposes 
of  interstate  and  intrastate  traffic.  At 
the  time  in  question,  as  we  have  seen, 
defendant  was  transporting  freight  both 
ways  upNon  its  line,  and  also  handling 
freight  in  its  yards,  which  originated 
upon  its  connections  at  points  without 
and  was  destined  to  points  within  the 
state  and  also  freight  which  originated 
within  and  was  destined  to  places  with- 
out the  state;  and,  it  is  true,  defendant 
was  also  transporting  freight  originating 
and  destined  locally  within  the  state. 
The  former  fact,  however,  concerning 
freight  interstate  cannot  be  ignored  be- 
cause of  the  latter  fact  touching  freight 
intrastate.  Every  road,  which  phy.sically 
extends  into  or  through  two  or  more 
states  and  is  so  operated,,  necessarily 
carries  both  classes  of  ireight,  interstate 
and   intrastate,   and   yet   we  do   not  see 


how  it  can  in  reason  be  said  of  such  a 
carrier  that  it  is  any  more  certainly  *  en- 
gaging in  commerce  between  any  of  the 
several  states,'  within  the  meaning  of  the 
employers'  liability  act,  than  the  present 
defendant  was  at  the  time  plaintiff  re- 
ceived his  injuries;  the  latter  situation 
as  well  as  the  former  answers  to  the 
language  of  the  act  *  that  every  common 
carrier  by  railroad  while  engaging  in 
commerce  between  any  of  the  several 
states  .  .  .  shall  be  liable  in  damages 
...  by  reason  of  any  defect  or  insuffi- 
ciency, due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track, 
roadbed,'  etc.  35  Stat.  65.  True,  de- 
fendant's railroad,  in  a  physical  sense, 
was  entirely  within  the  limits  of  the 
state  of  Michigan,  but  this  did  not  pre- 
vent defendant  from  connecting  the  road 
with  admittedly  interstate  lines  and  so 
engaging  in  interstate  commerce;  in 
every  practical  sense,  according  to  the 
present  record,  defendant  had  at  the  time 
in  question  appropriated  its  road  as  well 
as  its  yards  to  the  transportation  and 
handling  of  interstate  traffic  as  definitely 
as  it  had  of  traffic  of  an  intrastate  char- 
acter, and  these  conditions  existed  at  the 
time  of  the  accident  and  afterwards. 
When  a  company  thus  in  effect  dedicates 
such  a  road  and  the  yards  to  a  dual 
use  —  interstate  and  intrastate  —  it  in- 
vests the  road  with  the  characteristics  of 
an  interstate  line  and  subjects  it  to  the 
obligations  of  that  sort  of  a  line.  It 
makes  it  a  part  of  the  through  line  and 
becomes  entitled  to  a  part  of  the  re- 
ceipts derived  from  the  through  service. 
Its  duties  miist  correspond  with  the  bene- 
fits it  seeks;  it  must  respond  to  federal 
law  and  regulation:  this,  nowever,  is  not 
in  any  true  sense  violative  of  its  rights 
and  duties  as  an  intrastate  carrier." 

Whether  an  employee  of  an  interstate 
carrier  is  engaged  in  interstate  commerce, 
so  as  to  be  entitled  to  the  protection  of 
the  federal  Employers'  Liability  Act,  is 
to  be  determined  not  from  the  general 
nature  of  his  employment  but  from  the 
work  in  which  he  is  engaged  at  the  par- 
ticular time  with  respect  to  which  the 
question  arises.  Thus  in  Corbett  v.  Bos- 
ton, etc.,  R.  Co.,  (1914)  219  Mass.  351, 
107  N.  E.  60,  in  speaking  of  the  general 
effect  of  the  Act,  it  was  said :  "  The 
federal  act  has  no  greater  extent.  It 
does  not  undertake  to  affect  the  force 
of  the  state  statute  in  its  appropriate 
sphere.  The  state  law  is  as  supremely  ex- 
clusive in  its  applioation  to  intrastate 
commerce  as  is  tne  federal  law  to  inter- 
state commerce.  If  the  employee  of  a 
railroad  engaged  in  both  interstate  and 
intrastate  commerce  is  injured  or  killed 
while  in  the  former  service,  the  carrier's 
liability  is  controlled  and  must  be  de- 
termined solely  by  the  federal  law;  if  in 
the  latter  nervice,  such  liability  rests 
wholly  upon  the  state  law.  .  .  .  The  fed-  • 
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eral  act  has  been  construed  as  covering 
injuries  occurring  at  the  moment  when 
the  particular  service  performed  is  a 
part  of  interstate  commerce.  Illinois 
Cent.  R.  Co.  i*.  Behrens,  [1914]  233  U.  S. 
473,  478,  Ann.  Cas.  1914C  163.  34  S.  Ct. 
646,  58  U.  S.  (L.  ed.)  1051,  1055. 
Whether  a  railroad  emplovee  is  engaged 
in  interstate  or  intrastate  commerce  often 
involves  legal  discrimination  of  great 
nicety  about  which  even  the  justices  of 
the  highest  court  are  not  always  in 
harmony.** 

So  in  Bolch  r.  Chicago,  etc.,  R.  Co., 
(1916)  90  Wash.  47,  155  Pac.  422.  the 
court  said :  "  When  the  employer  is  en- 
gaged in  intersiate  commerce  by  railroad, 
the  specific  labor  in  which  the  employee 
is  engaged  at  a  given  time  takes  its  char- 
acter as  a  part  of  state  or  interstate  com- 
merce, not  from  the  nature  of  his  general 
employment  nor  from  the  nature  of  the 
specific  work,  but  from  the  relation  of  that 
work  to  interstate  commerce.  The  same 
specific  act  with  one  set  of  concomitants 
may  be  a  part  of  interstate  commerce  and 
with  another  set  a  part  of  intrastate  com- 
merce. The  same  employee,  without  the 
slightest  change  in  the  intrinsic  nature 
of  his  habitual  tasks,  may  pass  many 
times  daily  from  employment  in  one  kind 
of  commerce  to  the  other.  New  York 
Cent.,  etc.,  R,  Co.  v.  Carr,  [1915]  238 
U.  S.  260,  35  S.  Ct.  780,  59  U.  fi.  (L.  ed.) 
1298.  Each  case  therefore  must  depend 
upon  its  peculiar  facts.  When  these  are 
conceded  or  established  by  proof  so  con- 
clusive that  there  can  be  no  reasonable 
difference  of  opinion,  the  question  is  one 
for  the  court.  When  not  so  conceded  or 
conclusively  established,  the  question  is 
one  for  the  jury  under  proper  instruc- 
tions. ...  It  was  essential  to  its  future 
progress  that  this  car  remain  upon  the 
repair  track  until  repaired.  Every  move- 
ment of  it  necessary  to  its  so  remaining 
was  an  incident  to  its  furtherance  on  its 
journey.  To  get  out  the  repaired  empty 
cars  this  car  had  to  be  removed  from  and 
returned  to  the  repair  track.  It  is  self- 
evident  that  this  was  as  much  a  part  of 
its  movement  in  interstate  commerce  as 
was  its  movement  onto  the  repair  track 
in  the  first  place." 

In  Mitchell  r.  Louisville,  etc.,  R.  Co., 
(1915)  194  111.  App.  77,  the  court  in  dis- 
cussing the  question  whether  a  clerk  while 
engaged  in  calling  a  train  crew  was  en- 
gaged in  interstate  commerce  stated  the 
rule  as  follows:  "The  courts  have  been 
liberal  in  the  application  of  the  law  as 
to  when  employees  are  engaged  in  inter- 
state commerce  within  the  meaning  of  the 
act  in  question.  The  employee  must  be 
engaged  in  work  on  some  of  the  instru- 
mentalities of  interstate  commerce.  If 
this  is  his  employment,  it  makes  no  differ- 
ence how  important  or  how  unimportant 
it  may  be  or  whether  he  is  at  the  time 


actually  driving  the  nail  or  handling 
that  particular  car.  .  .  .  However,  on  the 
other  hand,  in  so  far  as  we  have  examined 
the  authorities,  the  employee  must  at  the 
time  have  something  to  do  in  furthering 
interstate  commerce  either  in  the  repair 
of  the  road,  cars,  engines  or  trains,  or 
moving  trains,  engaged  in  interstate  com- 
merce. It  has  never  been  held  that  be- 
cause some  one  gave  orders  or  directiona 
to  those  so  engaged  that  he  was  himself 
engaged  in  interstate  commerce  because 
he  gave  such  orders.  The  connection  with 
interstate  commerce  must  be  direct  and 
not  indirect  or  remote.  .  .  .  Appellee  had 
no  direct  connection  with  interstate  com- 
merce. His  duties  were  local  and  in  no 
way  connected  with  the  interstate  com- 
merce. Call  the  men  that  were  to  per- 
form those  duties.  If  this  is  a  part  of 
interstate  commerce  every  employee  of  a 
railroad  company,  no  matter  who  he  is, 
who  directs  the  men  so  engaged  comes 
within  the  law.  This  construction  carried 
into  all  of  these  positions  would  defeat 
the  intention  and  purpose  of  such  a  stat- 
ute. Appellee  was  not  engaged  at  the 
time  of  the  injury  in  interstate  commerce 
and  under  his  declaration  could  not  re- 
cover." 

*'  In  order  for  the  plaintiff  to  prevail 
under  that  statute,  he  must  show,  among 
other  things,  that  at  the  time  of  the 
accident  he  was  engaged  in  interstate  com- 
merce. If  the  business  of  the  railroad 
which  employs  him  is  in  part  interstate 
and  in  part  intrastate  commerce,  the  stat- 
ute does  not  apply  when  the  work  he  is 
engaged  in  at  the  time  of  his  injury  is 
wholly  of  the  latter  class.  He  must  show 
that  he  was  injured  while  employed  in 
the  former  capacity."  Cantin  r.  Glen 
Junction  Transfer  Co.,  (N.  H.  1915)  90 
Atl.  303. 

A  railroad  owned  and  operated  by  a 
lumber  company  for  the  transportation  of 
logs  from  the  forests  to  a  tidewater  point 
within  the  same  state  is  not  engaged  in 
interstate  commerce  and  an  employee  in- 
jured while  working  for  swch  a  road  can- 
not maintain  an  action  under  the  federal 
Employers'  Liability  Act,  and  this  is  true 
though  the  logs  after  being  sold  at  the 
tidewater  point  are  transported  by  the 
purchasers  beyond  the  limits  of  the  state. 
McCluskey  t\  Marysville,  etc..  R.  Co.. 
(1917)  243  U.  S.  36,  37  S.  Ct.  374,  61  U. 
S.  (L.  ed.)  678,  affirming  (C.  C.  A.  9th 
Cir.  1914)  218  Fed.  737,  134  C.  C.  A.  415; 
Bay  €.  Merrill,  etc..  Logging  Co.,  (1917) 
243  U.  S.  40,  37  S.  Ct.  376,  61  U.  S. 
(L.  ed.)  580,  affirming  (C.  C.  A.  9th  Cir. 
1915)  220  Fed.  295,  136  C.  C.  A.  277. 

As  a  rule  the  courts  have  been  content 
to  lay  down  the  rule  in  general  terms 
that  both  the  employer  and  the  employee 
must  be  engaged  in  interstate  commerce 
at  the  time  of  the  injury  in  order  to 
bring  the  case  within  the  federal  statute 
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and  some  confusion  has  arisen  in  cases 
where  an  employee  engaged  in  interstate 
commerce  was  injured  by  an  instrumental- 
ity of  the  railroad  not  so  engaged.  This, 
however,  was  finally  settled  by  the  Su- 
preme Court  in  Pedersen  r.  Delaware,  etc., 
R.  Co.,  (1913)  229  U.  S.  146,  33  S.  Ct. 
e*8,  57  U.  S.  (L.  ed.)  1125,  Ann.  Cas. 
1914C  153,  reversing  judgtiaent  (C.  G.  A. 
3d  Cir.  1912)  197  Fed.  537,  117  C.  C,  A. 
33,  wherein  it  appeared  that  an  employee 
engiaged  in  interstate  traffic  was  struck 
by  an,  intrastate  train.  The  court  said: 
"  Considering  the  terms  of  the  statute, 
there  can  be  no  doubt  that  a  right  of  re- 
covery thereunder  arises  only  where  the 
injury  is  suffered  while  the  carrier  is  en- 
gaged in  interstate  commerce  and  while 
the  employee  is  anployed  by  the  carrier 
in  such  commerce;  but  it  is  not  essential, 
where  the  causal  negligence  is  that  of  a 
coemployee,  that  he  also  be  employed'  in 
such  commerce,  for,  if  the  other  conditions 
be  present,  the  statute  gives  a  right  of 
recovery  for  injury  or  death  resulting 
from  the  negligence  'of  any  of  the  .  .  . 
employees  of  sujeh  carrier,'  and  this  in- 
cludes an  employee  engaged  in  intrastate 
commerce."  To  the  same  effect  see  In  re 
Second  Employers'  Liability  Cases,  (1912) 
223  U.  S.  1,  32  S.  Ct.  1«9,  56  U.  S.  (L. 
ed.)  327,  38  L.  R.  A.  (N.  S.)  44;  Southern 
Pac.  Co.  V.  Industrial  Ace.  Commission, 
(191d)  174  Cal.  8,  161  Pac.  1139,  L.  R.  A, 
1917E  262;  Pittsburgh,  etc.,  R.  Co.  v. 
Farmers' Trust,  etc.,  Co.,  (1916)  183  Ind. 
287,  108  N.  E.  108;  Louisville,  etc.,  R.  Co. 
r.  Walker,  (1915)  162  Ky.  209,  172  S.  W. 
517.  Compare  Illinois  Cent.  R,  Co.  v, 
Rogers,  (C.  C.  A.  5th  Cir.  1915)  221  Fed. 
52,  136  C.  C.  A.  530.  In  Grybowski  r. 
Erie  R.  Co.,  (1915)  88  N.  J.  L.  1,  95 
Atl.  7<W,  affirmed  in  (1916)  89  N.  J.  L. 
361,  98  Atl.  1085,  the  court  commenting 
on  the  decision  in  Pedersen  v.  Del-aware, 
etc.,  R,  Co.,  supra,  said :  "  Although  in 
the  Pedersen  case  it  was  conceded  that  the 
railroad  company  was  engaged  in  inter- 
state commerce  at  the  time  of  the  occur- 
rence of  the  accident,  the  principle  of  the 
decision  would  necessarily  have  compelled 
such  a  finding,  even  in  the  absence  of  the 
concession,  for  the  plaintiff  could  not,  at 
the  time  of  the  accident,  have  been  em- 
ployed by  the  carrier  in  such  commerce 
unless  the  latter  at  the  same  time  was 
engaged  therein." 

In  Mayers  i;.  Union  R.  Co.,  (1917)  256 
Pa.  St.  474,  100  Atl.  967,  it  does  not 
appear  from  the  opinion  whether  the  in- 
jured employee  was  engaged  in  interstate 
commerce  at  the  time  of  the  injury.  Tlie 
court,  apparently  basing  its  decision  en- 
tirely on  the  nature  of  the  traffic  in  which 
the  train  that  struck  him  was  engaged, 
said:  "The  engine  which  struck  the 
plaintiff  and  the  cars  which  had  come 
from  Ohio  had  finished  some  interstate 
business^   and  had    not   yet  begun   upon 


any  other.  Their  next  work,  so  far  as 
appears,  might  have  been  interstate  or 
confined  to  Pennsylvania,  as  it .  should 
happen.  At  the  moment  the  plaintiff  was 
injured  they  were  not  engaged  in  either. 
Their  character  as  instruments  of  com- 
merce depended  on  their  *  employment  at 
the  time,  not  upon  remote  probabilities 
or  upon  accidental  later  events.* "  And 
in  Mathews  t*.  Alabama  Great  Southern 
R.  Co.,  (Ala.  1917)  76  So.  17,  a  foreman 
of  a  bridge  gang  injured  while  on  a  fiat 
car  carrying  a  pile  driver,  by  a  faulty 
apron  of  an  abandoned  coal  chute  striking 
him  as  the  fiat  car  was  being  hauled  past 
the  chute  was  held  not  to  be  so  engaged 
in  interstate  commerce  as  to  come  within 
the  federal  Employers'  Liability  Act.  In 
the  two  cases  last  cited,  if  the  facts  were 
such  as  to  bring  the  injured  employee 
within  the  class  of  interstate  employees 
regardless  of  the  nature  of  the  instrumen- 
tality causing  the  injury  they  would  seem 
to  be  contrary  to  the  holding  in  Pedersen 
V.  Delaware,  etc.,  R.  Co.,  quoted  in  the 
last  preceding  paragraph,  and  therefore 
erroneous. 

If  an  employee  is  not  engaged  in  inter* 
state  commerce  the  mere  fact  that  he  is 
injured  by  an  interstate  train  will  not 
bring  his  case  within  the  federal  Employ- 
ers' Liability  Act.  Hardy  v.  Atlanta,  etc., 
R.  Co.,  (1917)  20  Ga.  App.  303,  93  S.  E. 
18. 

A  fireman  on  a  switch  engine  who,  at 
the  time  he  sustained  his  injuries,  was 
engaged  in  hauling  coal  which  at  a  later 
date  might  become  a  part  of  an  instru- 
mentality used  in  the  transportation  of 
interstate  commerce  was  held  not  to  be 
within  the  provisions  of  this  Act,  as  his 
work  had  no  real  and  substantial  con- 
nection with  interstate  commerce.  Barker 
F.  Kansas  City,  etc.,  R.  Co.,  (1915)  94 
Kan.  176,  146  Pac.  358,  wherein  the  court 
said :  "  The  findings  in  the  present  case 
are  conclusive,  and  show  that  the  move- 
ment of  the  coal  from  McCurtain  to  a 
consignee  at  Altus,  Okla.,  was  intrastate. 
Of  course,  cases  where  the  intention  of  the 
shipper  when  the  property  was  first 
started  in  transit  was  to  forward  it  to 
a  foreign  destination  have  no  application 
to  the  facts  of  the  present  case.  The  cars 
were  consigned*  to  Altus,  Okla.,  and  there 
the  shipment  ended.  Tlie  most  that  can 
be  said  is  that  the  plaintiff  was  handling 
coal  which  at  a  later  date  might  become 
a  part  of  an  instrumentality  used  in  the 
transportation  of  interstate  commerce. 
But  this  fact  alone -could  not  make  him  an 
employee  engaged  in  interstate  commerce. 
The  several  cars  of  coal  being  transported 
at  the  time  plaintiff  received  his  injuries 
were  to  be  unloaded  at  Altua,  their  bulk 
broken  and  some  portions  thereof,  after- 
wards were  to  be  used  for  fuel  on  engines 
running  into  other  states.  The  situation 
would  be  no  different  if,  instead  of  coal, 
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the  shipment  had  consisted  of  articles  in- 
tended to  be  used  in  the  repair  of  a  loco- 
motive running  from  Altus  into  Texits. 
In  such  a  case  the  mere  fact  that  the  con- 
signee intended  to  attach  the  articles  to 
a  locomotive  engaged  in  interstate  com- 
merce would  hot  make  the  shipment  be- 
tween Clinton,  Okla.,  and  Altus,  Okla., 
interstate  in  character." 

"Work  of  preparing  articles  for  inter- 
state commerce  is  not  a  part  of  such 
commerce  within  the  meaning  of  the  fed- 
eral Employerai'  Liability  Act."  Sullivan 
V.  Chicago,  etc.,  R.  Co.,  (1916)  1«3  Wis. 
683,  158  N.  W.  321,  the  court  holding  that 
Delaware,  etc.,  R.  Co.  r.  Yurkonis,  (1915) 
238  U.  S.  439,  36  S.  a.  902,  69  U.  S. 
(L.  ed.)  1897,  was  "  particularly  in  point," 
and  also  saying  that  if  it  were  interstate 
commerce,  "it  is  easy  to  see  that  such 
commerce  reaches  out  so  far  as  to  include 
a  large  part  of  the  manufacturing  busi- 
ness. It  would  lead  to  the  conclusion 
that  whenever  a  person  is  at  work  in  the 
production  of  anything  for  transporta- 
tion outside  his  state,  he  is  engaged  in 
interstate  commerce.  This  would  include 
a  miner  working  in  the  mines,  lumbermen 
working  in  the  woods,  a  factory  employee, 
and  any  other  of  many  classes  of  persons 
which  might  be  named,  in  case  of  the 
purpose  being  to  produce  something  for 
interstate  transportation.  That  result 
would  be  so  unreasonable  as  to  condemn 
the  idea  utterly." 

b.  Employee  Operating  Train 

Employees  within  the  statute  —  In  gen- 
eral.—  It  is  not  open  to  question  that  an 
employee  engaged  in  operating  a  train 
carrying  interstate  traffic  comes  within  the 
federal  Employers'  Liability  Act,  it  being 
uniformly  so  held  by  the  courts.  Wash- 
ington Ry.,  etc.,  Co.  v.  Scala,  (1917)  244 
U.  S.  630,  37  S.  Ct.  664,  61  U.  S.  (L.  ed.) 
1360  (conductor) ;  Waters  v.  Guile,  (C.  C. 
A.  6th  Cir.  191«)  234  Fe<l.  532,  148 
C.  C.  A.  298  (brakeman) ;  Hunt  v.  Illinois 
Southern  R.  Co.,  (1915)  196  111.  App. 
639  (conductor) ;  Daley  v.  Boston,  etc., 
R.  Co.,  (1917)  166  N.  Y.  8.  840  (brake- 
man);  Chicago,  etc.,  R.  Co.  v.  Hughes, 
(Okla.   1917)    166  Pac.  411    (fireman). 

Nor  does  the  fact  that  a  train  carrying 
interstate  shipments  was  a  local  train 
running  only  between  points  within  the 
state  alter  the  rule.  Chicago,  etc.,  R.  Co. 
t?.  Feightner,  (Ind.  App.  1916)  114  N. 
E.  659   (brakeman). 

"  The  hauling  of  empty  cars  from  one 
state  to  another  is  interstate  commerce 
within  the  meaning  of  the  act.  North 
Carolina  R.  Co.  v.  Zachary,  [1914]  238 
U.  S.  248,  34  .S.  Ct.  305,  58  U.  S.  (L.  ed.) 
501,  Ann.  Cas.  19140  159."  Trowbridge 
V.  Kansas  Citv,  etc.,  R.  Co.,  (1915)  192 
Mo.  App.  52,  179  S.  W.  777. 

Brakeman. —  A  brakeman  injured  while 
endeavoring  to  protect  the  train  on  which 


he  is  employed,  an  interstate  one>  from 
being  run  in'to  by  a  switch  engine,  is 
within  the  Act.  Uincinnati,  etc.,  R.  Co. 
f.  Goode,  (1913)  165  Ky.  153,  159  S.  W. 
696. 

In  Illinois  Cent.  R.  Co.  t?.  Nelson,   (C. 
C.  A.  8th  Cir.   1913)    203  Fed.  956,   122 
C.  C.  A.  258,  the  facts  were  as  follows: 
The   plaintiff   was   employed   by   the   de- 
fendant as  a  brakeman.     In  the  forenoon 
of  Jan.  1,  1911,  he  went  to  his  train  in 
the  yards  at  Waterloo,  Iowa,  to  assume 
his    duties.      After    reaching    the    train, 
which  stood  on  track  No.  4  in  the  yards, 
he  discovered  a  couple  of  hot  boxes,  and 
went  from  there  to  the  north  to  the  ice- 
house of  the  company,  to  obtain  a  cake 
of  ice,  to  be  used  in  cooling  the  boxes  and 
to  take  upon  the  train  for  a  like  purpose, 
in  so  doing  crossing  tracks  5,  6,  7,  and  8. 
Returning  from  the  icehouse  with  his  ice. 
tracks  8  and  7  having  standing  cars  on 
them,  he  threw  hi§  ice  through  under  the 
cars  and  climbed  over  the  drawbar ;  reach- 
ing track   6,   there   was   an   opening  be- 
tween cars  of  about  10  feet,  through  which 
he  passed,  and  then  turned.eastward,  with- 
out looking  or  listening  for  any  moving 
cars,  though  he  knew  tnat  switching  was 
being  done  there.     After   proceeding  be- 
tween tracks  6  and  5  a  distance  of  about 
15  or  20  feet,  he  was  struck  by  a  car  and 
received  the  injuries  complained  of.     He 
alleged  that,  at  or  about  the  point  where 
he  was  struck  by  the  oar,  the  defendant 
negligently  permitted  an  accumulation  of 
cinders,  ice,  and  snow  between  the  tracks 
several  inches  in  height  and  about  10  feet 
in  length;  and  he  slipped  upon  this  pile 
of   cinders   covered   with    ice   and    snow, 
and,  because  of  such  slipping,  was  struc^c 
by  the  car  in  question.     The  train  upon 
which    he    was    employed    the    evidence 
clearly  showed  to  have  been  engaged  at 
the  time  in  interstate  commerce.     It  was 
held  that  the  plaintiff  being  a  brakeman 
upon  said  train  was  an  employee  engaged 
in  interstate  commerce. 

Conductor, —  A  train  conductor  inspect- 
ing his  train  containing  interstate  cars 
Preparatory  to  starting  is  within  the  Act. 
feil  V.  Idaho,  etc.,  R.  Co.,  (1912)  22 
Idaho  74,  126  Pac.  331. 

A  freight  train  conductor  engaged  al- 
most wholly  in  moving  interstate  ship- 
ments between  points  wholly  within  a 
state  is  within  the  Act  although  at  the 
time  of  his  injury  he  is  in  charge  of  a 
train  drawing  only  a  pile  driver  and  dis- 
abled engine,  subjects  of  intrastate  com- 
merce, due  to  the  fact  that  there  are  no 
interstate  shipments  to  be  moved.  Peer>' 
t\  Illinois  Cent.  R.  Co.,  (1913)  123  Minn. 
264,  143  N.  W.  724;  (1914)  128  Minn. 
119,  150  N.  W.  382,  1103. 

In  McAuliffe  t?.  New  York  Cent.,  etc.. 
R.  Co.,  (1916)  172  App.  Div.  6»7.  158 
N.  Y.  S.  922,  it  was  held  that  a  freisrht 
conductor  in  charge  of  a  locomotive  tender 
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and  caboose,  and  ordered  to  take  them 
together  with  a  disabled  locomotive  across 
the  state  line  and  also  of  a  local  freight 
train  carrying  merchandise  destined  for 
another  state,  was  within  the  interstate 
commerce  proviadon  of  the  federal  Act. 
Compare  the  decision  on  a  former  appeal 
whereon  a  somewhat  different  state  of 
facts  was  shown.  McAuliflfe  v.  New  York 
Cent.,  etc.,  R.  Co.,  (1914)  164  App.  Div. 
846,  150  N.  Y.  8.  512. 

Engineer, —  In  Chicago,  etc.,  R.  Co.  v. 
Wright,  (1916)  239  U.  S.  548,  36  S.  C?t. 
185,  60  U.  S.  (L.  ed.)  431,  affirming 
(1914)  96  Nebr.  87,  146  N.  W.  1024,  it 
was  held  that  an  engineer  who  was  in 
jured  while  taking  a  road  engine  from 
Phillipsburg,  Kansas,  to  Council  Bluffs, 
Iowa,  was  engaged  in  interstate  commerce, 
and  was  entitled  to  recover  ^4 thin  the 
meaning  of  the  federal  Employers'  Liabil- 
ity Act,  and  it  was  said  to  be  immaterial 
whether  the  engine  was  in  actual  com- 
mercial use  or  whether  it  was  being  taken 
to  a  repair  shop. 

Obviously  an  engineer  injured  while  op- 
erating an  interstate  train  actually  m 
transit  at  the  time  is  within  the  Act. 
St.  Louis,  etc.,  R.  Co.  v.  Conlev,  (C.  C.  A. 
8th  Cir.  1911)  187  Fed.  949,  110  C.  C.  A. 
97. 

An  engineer  on  a  gravel  train  hauling 
from  North  Dakota  to  Montana  has  been 
held  to  have  been  engaged  in  interstate 
commerce.  Hein  t*.  Great  Northern  R. 
Co.,  (1916)  34  N.  D.  440,  159  N.  W.  14, 
wherein  it  was  said  that  iicillu'r  llic  fari 
that  a  new  train  crew  would  take  charge 
of  the  train  before  its  going  into  Montana 
nor  that  the  gravel  was  for  use  on  the 
railroad's  own  track,  whether  main  or 
spur,  altered  the  interstate  character  of 
the  engineer's  work. 

In  Llovd  !?.  Southern  R.  Co.,  (1914) 
166  N.  C"  24,  81  S.  E.  1003,  it  was  held 
that  an  engineer  injured  during  an  intra- 
state trial  run  of  an  engine,  used  ex- 
clusively in  interstate  commerce  and  im- 
mediately preparatory  to  an  interstate  run 
was  performing  a  duty  in  interstate  com- 
merce, citing  North  Carolina  R.  Co.  v. 
Zachary,  (1914)  232  U.  S.  248,  34  S.  Ct. 
305,  58  U.  S.  (L.  ed.)  691,  Ann.  Cas. 
1914C  159. 

Fireman. —  Where  a  fireman  on  an  en- 
gine about  to  be  attached  to  an  inter- 
state train  after  preparing  his  engine  for 
the  trip  leaves  it  temporarily  to  go  to  his 
l)oarding  house  just  beyond  the  railroad 
yard,  and  while  on  his  way  there  is  struck 
and  killed  by  a  shifting  engine,  an  action 
bv  the  administrator  for  his  death  should 
be  brought  under  the  federal  Employers' 
Liabilitv  Act,  and  not  under  a  state  act. 
North  Carolina  R.  Co.  t'.  Zachary,  (1914) 
232  U.  S.  248,  34  S.  Ct.  305.  58  U.  S. 
(L.  ed.)  591,  Ann.  Cas.  1914C  159  (r<wer»- 
inq  (1911)  156  N.  C.  496,  72  S.  E.  858), 
wherein   the  court  said :      "  It  is  argued 


that  beoause,  so  far  as  appears,  deceased 
had  not  previously  participated  in  any 
movement  of  interstate  freight,  and  the 
through  cars  had  not  as  yet  been  attached 
to  his  engine,  his  employment  in  inter- 
state commerce  was  still  in  futuro.  It 
seems  to  us,  however,  that  his  acts  Ln  in- 
specting, oiling,  firing,  and  preparing  his 
engine  for  the  trip  to  Selma  were  acts 
performed  aa  a  part  of  interstate  com- 
merce, and  the  circumstance  that  the  in- 
terstate freight  cars  had  not  as  yet  been 
coupled  up  is  legally  insignificant.  See 
Pedersen  t?.  Delaware,  etc.,  R.  Co.,  [1913] 
229  U.  S.  146,  151,  [33  S.  Ct.  648,  57 
U.  S.  (L.  ed.)  1125,  1128];  St. ^  Louis, 
etc.,  R.  Co.  r.  Seale,  [1913]  229  U.  S. 
156,  161,  [33  S.  Ct.  651,  57  U.  S.  (L.  ed.) 
1129,  1134].  Again,  it  is  said  that  be- 
cause deceased  had  left  his  engine  and 
was  going  to  his  boarding-hoiise,  he  was 
engaged  upon  a  personal  errand,  and  not 
upon  the  carrier's  business.  Assuming 
(what  is  not  clear)  that  the  evidence 
fairly  tended  to  indicate  the  boarding- 
house  as  his  destination,  it  nevertheless 
also  appears  that  deceased  was  shortly  to 
depart  upon  his  run,  having  just  pre- 
pared his  engine  for  the  purpose,  and  that 
he  had  not  gone  beyond  the  limits  of  the 
railroad  yard  when  he  wad  struck.  There 
is  nothing  to  indicate  that  this  brief  visit 
to  the  boarding-house  was  at  all  out  of  the 
ordinarv,  or  was  inconsistent  with  his 
duty  to  his  employer.  It  seems  to  us 
clear  that  the  man  was  still  *  on  duty,' 
and  employed  in  commerce,  notwithstand- 
ing his  temporary  absence  from  the  loco- 
motive engine.  See  Missouri,  etc.,  R,  Co. 
V.  U.  S.,  [19131  231  U.  S.  112,  119," 
[34  S.  Ct.  26,  58  U.  S.  (L.  ed.)  144,  146]. 

In  Hearst  t?.  St.  Louis,  etc.,  R.  Co., 
(1915)  188  Mo.  App.  36,  173  S.  W.  86, 
it  was  held  that  a  fireman  engage<l  on  an 
interstate  line  and  killed  while  hauling 
a  number  of  empty  freight  cars  from  a 
point  in  one  state  to  a  point  in  another 
was  engaged  in  interstate  commerce  de- 
spite the  fact  that  the  cars  were  empty, 
the  court  holding  the  view  that  the  return 
trip  of  the  empty  freight  was  just  as 
essential  to  the  continuance  of  and  just  as 
much  a  part  of  interstate  commerce  as  a 
trip  with  loaded 'freight  cars.  To  the 
same  effect  sec  Thompson  i\  Wabash  R. 
Co.,  (1914)  262  Mo.  468,  171  S.  W.  364. 

A  fireman  under  orders  to  take  trans- 
portation to  a  named  place  to  relieve  a 
fireman  on  an  interstate  train  the  crew 
of  which  had  been  on  duty  for  sixteen 
hours,  has  been  held  to  be  engaged  in 
interstate  commerce  when  struck  by  a 
train  on  his  way  to  take  transportation. 
Lamphere  v.  Oregon  R.,  etc.,  Co.,  (C.  C. 
A.  9th  Cir.  1912)  196  Fed.  336.  116  C.  C. 
A.  156,  47  L.  R.  A.  (N.  S.)  1,  reversing 
(E.  D.  Wash.  1911)   193  Fed.  248. 

A  fireman  on  an  interstate  train,  in- 
jured by  being  struck  by   a  mail  crane 
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while  the  train  is  in  motion,  is  within  the 
Act.     Rowlands  v.  Chicago,  etc.,  R.  Co., 

(1912)  149  Wis.  51,  135  X.  VV.  156,  Ann. 
Cas.  19ieE  714. 

The  fireman  of  an  engine  used  in  switch- 
ing cars  that  have  to  move  both  in  inter- 
state and  intrastate  commerce  indiscrimi- 
nately is  employed  in  interstate  commerce, 
even  at  the  moment  when  the  cars  being 
switched  are  part  of  an  intrastate  train. 
Behrens  v.  Illinois  Cent.  R.  Co.,  (E.  D. 
La.  1911)    192  Fed.  581. 

In  Findley  t".  Coal,  etc.,  R.  Co.,  (1916) 
76  W.  Va,  747,  87  S.  E.  198,  an  intra- 
state railroad  under  contract  to  haul  to 
points  in  the  state  cars  of  merchandise 
shipped  by  other  railroads  from  points 
without  the  state  was  declared  to  be 
within  the  interstate  commerce  provision 
of  the  federal  Act  and  a  student  fireman 
on  such  a  train  although  carrying  largely 
intrastate  merchandise  was  held  to  be 
within  the  Act. 

Miscellaneous, —  An  employee  on  an  en- 
gine which  is  completing  the  delivery  of 
cars  brought  by  it  on  an  interstate  trip 
is  within  the  Act.  Kansas  City,  etc.,  R. 
Co.  V.  Pope,  (Tex.  Civ.  App.  1912)  152 
S.  W.  186,  rehearing  denied  (Tex.  -Civ. 
App.  1913)    153  S.  W.  163. 

A  servant  injured  while  employed  on  an 
engine  hauling  a  train  containing  an  in- 
terstate shipmenrt  is  within  the  Act. 
Barker    v.    Kansas    City,    etc.,    R.    Co., 

(1913)  88  Kan.  767,  129  Pac.  1151,  43 
L.  R.  A.  (N.  S.)  1121;  Fernette  v.  Pere 
Marquette  R.  Co.,  (1914)  176  Mich.  653, 
141  N.  W.  1084,  144  N.  W.  834  (train 
employee)  ;  Horton  v.  Seaboard  Air  Line 
R.  Co.,  (1911)  157  N.  C.  146,  72  S.  E. 
958. 

A  watchman  on  a  "  dead  "  engine  being 
taken  as  a  part  of  an  interstate  train 
from  one  state  to  another  is  within  the 
Act.  Atlantic  Coast  Line  R.  Co.  r.  Jones, 
(1913)  9  Ala.  App.  499,  63  So.  693,  the 
court  stating  the  circumstances  to  be  as 
follows:  "  It  was  shown  by  the  evidence 
that  the  plaintiff,  an  employf*  of  the  de- 
fendant, was  sent  by  the  defendant  from 
Montgomery,  Ala.,  to  Thomasville,  Ga.,  to 
bring  back  over  its  railroad  between  those 
points  a  dead  engine  —  that  is,  an  engine 
not  running  under  its*  own  motive  power, 
but  pulled  or  hauled  in  a  train  of  cars 
in  a  manner  similar  to  that  in  which 
ordinary  cars  are  pulled  or  hauled  over 
the  rails  by  a  live  engine  as  a  means  of 
motive  power.  The  plaintiff's  duties  re- 
quired him,  while  engaged  in  this  em- 
ployment, to  ride  on  the  dead  engine  from 
Thomasville,  Ga.,  to  Montgomery,  Ala., 
as  *  messenger  '  or  *  watchman,*  which  we 
gather  from  the  evidence  to  be  an  em- 
ployment in  this  instance  in  the  nature 
of  a  caretaker.  The  plaintiff  was  injured 
while  engaged  in  the  performance  of  his 
duties  under  this  employment,  as  he  had 
gone  to  Thomasville,  Ga.,  and  waa  return- 


ing to  Montgomery,  Ala.,  on  the  engine 
in  a  train  of  cars  operated  by  the  defend- 
ant over  its  railroad,  at  the  time  he  re- 
ceived the  injuries  of  which  he  com- 
plains, at  a  point  in  the  state  of  Alabama, 
on  defendant's  railroad,  about  20  miles,  or 
less,  distant  from  Montgomery.  The  dead 
engine  upon  which  the  plaintiff  was  rid- 
ing at  the  time  he  received  the  alleged  in- 
juries was  part  of  a  train  operated  by  the 
defendant  and  engaged  in  carrying,  in 
part,  through  freight  cars  with  shipments 
of  freight  from  points  in  the  state  of 
Florida,  routed  by  way  of  Thomasville  in 
the  state  of  Greorgia  to  destination  at 
Montgomery,  and  other  places  in  the  state 
of  Alabama.  Clearly  tne  defendant  was 
at  the  time  engaged  in  interstate  com- 
merce, and  the  dead  engine  was  one  of  the 
instrumentalities  ordinarilv  used  bv  the 
defendant  in  carrying  on  its  business,  and 
the  fact  that  this  instrumentality  was  not 
being  put  to  the  precise  use  for  which  it 
was  designed  at  the  particular  time  when 
the  injury  occurred  to  the  plaintiff  does 
not  alter  the  fact  that  the  defendant  was 
engaged  in  an  act  of  interstate  commerce 
at  the  time  the  plaintiff  was  injured,  and 
that  the  plaintiff  was  in  the  performance 
of  his  duties  in  the  line  of  nis  employ- 
ment and  was  injured  by  the  defective 
condition  (as  he  claima)  of  one  of  the 
instrumentalities  ordinarily  used  in  that 
business  by  the  defendant,  but  at  that 
time  temporarily  removed  from  service." 

Employees  not  within  the  statute  — 
Brakeman, — While  cars  may  have  an  in- 
terstate character,  this  is  true  only  while 
they  are  in  interstate  movement,  and  the 
interstate  movement  ceases  when  they 
reach  the  first  distributing  point  in  the 
state  of  their  destination.  Thus  in  Chi- 
cago, etc.,  R.  Co.  t\  Feightner,  (Ind. 
App.  1916)  114  N.  E.  659,  it  was  held 
that  where  the  evidence  did  not  show  that 
cars  after  reaching  a  point  of  distribution 
would  be  sent  out  of  the  state  it  could 
not  be  said  that  a  brakeman  on  a  train 
taking  them  up  and  bound  for  a  point 
within  the  state  was  engaged  in  inter- 
state commerce. 

A  brakeman  on  an  intrastate  train  of 
an  intrastate  road,  no  foreign  shipmoits 
being  in  the  train,  is  not  within  the  Act. 
Missouri,  etc.,  R.  Co.  r.  Hawley,  (Tex. 
Civ.  App.  1910)   123  S.  W.  726. 

In  Van  Brimmer  v,  Texas,  etc,  R.  Co., 
(E.  D.  Tex.  1911)  190  Fed.  394,  it  ap- 
peared that  the  plaintiff  was  a  brakeman 
on  a  train  of  the  defendant  which  con- 
tained cars  being  used  for  interstate  ship- 
ments of  freight.  In  the  train  was  a  car 
which  was  tilled  with  merchandise  des- 
tined for  a  point  within  the  state.  The 
shipment  of  this  car  originated  in  Texas, 
and  was  to  end  in  that  state.  When  the 
plaintiff  was  injured,  he  was  engaged  in 
the  work  of  completing  the  transportation 
of  that  intrastate  car.    It  was  held  that 
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)ic   was  not   engaged  in   interstate  com- 
merce. 

It  has  been  held  that  a  brakeman  on  a 
water  train  hauling  water  from  one  point 
within  the  state  to  another,  to  be  put 
into  tanks  from  which  to  fill  the  water 
tanks  of  engines  used  in  intrastate  and  in- 
terstate commerce,  is  not  within  the  Act. 
Missouri,  etc.,  R.  Co.  v.  Fesmire,  (Tex. 
Civ.  App.  1912)   160  S.  W.  201. 

A  fireman  on  an  engine  belonging  to 
an  intrastate  road  who  was  killed  after 
the  engine  had  assisted  in  moving  trains 
carrying  interstate  traffic  but  at  a  time 
when  it  was  merely  reporting  for  duty  at 
another  point,  has  been  held  not  to  be 
within  the  Act  since  he  was  not  engaged 
in  interstate  commerce,  at  the  precise  time 
of  the  iiijury.  Hoag  v.  Ulster,  etc.,  R.  Co., 
(1917)  177  App.  Div.  433,  164  N.  Y.  S. 
529. 

Conductor, —  It  has  been  held  that  a 
conductor  on  a  freight  route  between  two 
points  within  a  state  could  not  be  said 
to  have  been  engaged  in  interstate  com- 
merce on  his  return  trip  because  of  the 
fact  that  on  his  outgoing  trip  the  train 
carried  freight  destined  to  points  without 
the  state.  Illinois  Cent.  R.  Co.  i\  Peery, 
(1916)  242  U.  S.  292,  37  S.  Ct.  122, 
reieraing  61  U.  S.  (L.  ed.)  309,  (1913) 
123  Minn.  264,  143  N.  W.  724,  and  (1914) 
128  Minn.  119,  150  N.  W.  382,  1103.  In 
that  cAse  it  was  said :  "  Of  course  the 
pUintiif  treats  the  round  trip  as  one, 
and  the  return  as  merely  the  necessary 
complement  of  the  trip  out.  The  con- 
clusion is  drawn  that  the  plaintiff  still 
was  engaged  in  interstate  commerce  be- 
cause the  train  out  had  cars  destined 
to  Tennessee.  But  on  the  other  hand  the 
trips  out  and  back  were  distinct,  in 
opposite  directions,  with  different  trains. 
The  plaintiff's  journey  was  confined 
wliolly  to  Kentucky.  Only  the  circum- 
stance that  the  southbound  train  from 
Paducah  carried  freight  destined  to  be- 
yond Fulton  caused  him  to  be  engag^  in 
mterstate  commerce  while  on  that  trip. 
On  the  return  when  he  was  injured  all 
the  freight  had  domestic  destinations.  It 
is  true  that  the  greater  certainty  of  get- 
ting traffic  going  south  probably  was  the 
chief  reason  for  the  establishment  of  the 
circuit;  but  they  got  what  they  could 
coming  back,  generally  a  train  or  a  part 
of  a  train.  It  seems  to  us  extravagant 
to  subordinate  the  northerly  to  the  south- 
erly journey  so  completely  that  if  on  the 
lattei*  there  happened  to  be  a  parcel  des- 
tined beyond  the  state,  the  conductor 
should  be  regarded  as  still  engaged  in 
commerce  among  the  states  when  going 
from  Fulton  to  Paducah  even  though  he 
had  a  full  train  devoted  solely  to  domestic 
commerce.  For  it  must  be  remembered 
that  if  the  northerly  movement  is  re- 
garded as  the  incident  of  the  southerly, 
that  subordination  is  independent  of  the 
character  of  the  commerce,  and  depends 


solely  on  the  fact  that  southerly  mov- 
ing ousiness,  no  matter  what,  induced 
establishing  the  route.  Therefore  it  does 
not  matter  that  the  interstate  traffic 
moving  south  was  greater  than,  for  pur- 
poses of  illustration,  we  have  supposed." 

A  conductor  operating  local  electric  cars 
between  points  in  the  same  state  is  not 
engaged  in  interstate  commerce.  Miller  v. 
Kansas  City  Western  R.  Co.,  (1914)  180 
Mo.  App.  371,  168  S.  W.  336,  wherein  the 
court  said:  "  If  the  work  of  a  local  em- 
ployee is  on,  or  with,  a  particular  car, 
that  car  must  be  an  interstate  car  in  order 
that  such  employee  may  be  engaged  in 
interstate  service." 

In  Kiser  t*.  Metropolitan  St.  R.  Co., 
(1915)  188  Mo.  App.  169,  176  S.  W.  98, 
a  conductor  on  a  street  car  which  ran 
between  two  points  in  the  same  state, 
which  transferred  or  connected  with  lines 
running  out  of  the  state  and  which  at 
the  time  of  the  accident  carried  one  pas- 
senger going  to  a  railroad  station,  to 
which  the  trolley  was  destined,  to  board 
a  train  for  Nebraska,  and  who  was  killed 
in  an  accident,  was  said  not  to  come 
within  the  federal  Act.  To  substantially 
the  same  effect  see  Watts  t*.  Ohio  Valley 
Electric  R.  Co.,  (1916)  73  W.  Va.  144,  88 
S.  E.  659. 

.An  extra  conductor  injured  while  on 
his  way  to  serve  on  a  work  train  has 
been  held  not  to  be  within  the  Act,  there 
being  no  showing  that  the  work  train 
was  to  engage  in  work  connected  with  in- 
terstate commerce.  Feaster  t\  Philadel- 
phia, etc.,  R.  Co.,  (E.  D.  Pa.  1912)  197 
Fed.  580. 

Engineer. — A  railroad  company  may  be 
engaged  both  in  interstate  commerce  and 
in  intrastate  commerce.  As  to  whether 
a  cause  of  action  arises  under  the  Em- 
ployers* Liability  Act  depends  upon  the 
circumstances  existing  at  the  time  of  the 
injury.  If  the  employee,  when  injured, 
is  engaged  wholly  in  the  performance  of 
a  service  in  furtherance  of  the  intrastate 
business  of  the  railroad  company,  then  the 
Act  of  Congress  does  not  apply.  Thus  in 
U.  S.  V.  Chicago,  etc.,  R.  Co.,  (D.  C. 
Idaho  1914)  219  Fed.  632,  it  was  held 
that  an  engineer  who  was  engaged  in 
hauling  a  work  train  wholly  within  the 
limits  of  a  state  for  the  purpose  of  filling 
in  (not  repairing)  a  bridge  upon  a  line 
of  road  which  was  a  part  of  an  interstate 
highway  was  not  an  employee  engaged  in 
interstate  commerce  within  the  meaning 
of  the  Employers'  Liability  Act. 

And  an  engineer  on  an  extra  engine 
running'  without  cars  from  one  point 
wuthin  the  state  to  another,  for  purposes 
of  repairs,  is  not  within  the  Act.  Wright 
V.  Chicago,  etc.,  R.  Co.,  (1913)  94  Neb. 
317,  143  N.  W.  220. 

In  Missouri,  etc.,  R.  Co.  t\  Pace,  (Tex. 
Civ.  App.  1916)  184  S.  W.  1061,  it  was 
held  that  coal  billed  to  a  point  in  Texas 
from   Oklahoma   and   there   reshipped   to 
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other  Texas  points  lost  its  interstate  char- 
acter on  reaching  its  first  destination  and 
an  engineer  on  the  local  train  hauling  the 
reahipment  did  not  come  within  the 
statute. 

Miscellaneous, — An  employee  injured 
while  on  an  intrastate  train  composed  of 
empty  cars  lias  been  held  not  to  be  within 
the  Act  although  the  cars  had,  previous 
to  being  taken  up,  just  completed  an  in- 
terstate journey.  Louisville,  etc.,  R.  Co. 
r.  Strange,  (1913)  156  Ky.  439,  161  S.  W. 
239. 

It  has  been  held  that  an  employee  in- 
iured  while  engaged  in  shifting  cars 
between  local  points  is  not  within  the 
Act,  although  his  general  duties  require 
the  handling  of  both  intrastate  and  inter- 
state shipments.  Southern  R.  Co.  v. 
Murphy,  (1911)  9  Ga.  App.  190,  70  S.  E. 
972. 

c.  Employees  Coupling,  Uncoupling  or 
Switching  Cars 

Employees  within  the  statute  —  Coup- 
ling or  wicoupling, —  In  New  York  Cent., 
etc.,  R.  Co.  f.  Carr,  (1916)  238  U.  S. 
260,  35  S.  Ct.  780,  59  U.  S.  (L.  ed.)  1298, 
affii-ming  (1913)  157  App.  Div.  941,  142 
K.  Y.  S.  1111,  it  was  held  that  a  brake- 
man  on  an  interstate  train,  who  was  in- 
jured while  uncoupling  a  car  to  be  left 
on  a  siding  in  order  that  the  interstate 
train  might  proceed  on  its  journey,  came 
under  the  Act.  To  substantially  the 
same  effect  see  Vaughan  t*.  St.  Louis,  etc., 
R.  Co.,  (1914)  177  Mo.  App.  155,  164 
S.  W.  144.  See  also  Texas,  etc.,  R.  Co.  v. 
White,  (Tex.  Civ.  App.  1915)  177  S.  W. 
1185. 

A  brakeman  on  an  intrastate  train 
drawing  interstate  cars,  injured  while  un- 
coupling cars  so  as  to  cut  off  some  inter- 
state cars,  is  within  the  Act.  Nashville, 
etc.,  R.  Co.  V.  Banks,  (1913)  156  Ky. 
609,  161  S.  W.  554. 

A  switchman  injured  in  coupling  a  car 
on  an  interstate  train  has  been  held  to 
come  within  the  Act.  St.  Louis  South- 
western R.  Co.  r.  Anderson,  (1915)  117 
Ark.  41,  173  S.  W.  834.  To  substantially 
the  same  effect  see  Sears  v,  Atlantic  Coast 
Line  R.  Co.,  (1915)  169  N.  C.  446,  86 
S.  E.  176. 

An  employee  -disconnecting  an  engine 
from  an  interstate  train  in  order  to 
couple  on  another  engine  for  the  con- 
tinuation of  the  run  is  engaged  in  inter- 
state commerce.  Kansas  City  Southern 
R.  Co.  r.  Miller,  (1915)  117  Ark.  396,  175 
S.  W.   1164. 

In  Thornbro  v.  Kansas  City,  etc.,  R.  Co., 
(1914)  91  Kan.  684,  139  Pac.  410,  Ann. 
Cas.  1915D  314,  affirmed  on  rehearing 
(1914)  92  Kan.  681,  142  Pac.  250,  a 
brakeman  employed  on  an  interstate  train, 
who  was  injured  while  attaching  to  his 
train  a  car  used  in  intrastate  traffic,  was 
declared  to  be  engaged  in  interstate  com- 


merce and  as  such  within  the  federal  Act. 
In  support  of  its  ruling  the  court  said: 
"It  cannot  be  doubted  that  the  work  of 
the  deceased  had  a  real  and  substantial 
relation  to  interstate  commerce.  The  re- 
arrangement, as  well  as  delay  required 
in  picking  up  a  car  bjr  the  way  neces- 
sarily affects  the  operation  and  movement 
of  a  train,  and  it  cannot  be  held  that  an 
employee  upon  such  a  train  as  this,  while 
doing  such  work,  is  not  engaged  in  inter- 
state commerce,  whatever  mav  be  the 
origin  or  destination  of  the  particular  car. 
To  hold  otherwise  would  be  contrary  to 
the  manifest  purpose  of  the  Act,  which, 
as  we  have  seen,  nas  been  generally  con- 
strued broadly  and  liberally  as  it  should 
be,  in  the  interest  of  humanity  and  com- 
merce alike."  And  a  brakeman  on  a 
train  running  between  two  points  in  the 
same  state  who  was  injured  while  engaged 
in  switching  interstate  cars  from  out  of 
the  train  on  which  he  was  working,  on  to 
other  tracks,  was  declared  to  be  engaged 
in  interstate  commerce  and  as  such  could 
maintain  an  action  under  the  federal  Act. 
To  substantially  the  same  effect  see 
Moliter  r.  Wabash  R.  Co.,  (1914)  180 
Mo.  App.  84,  168  S.  W.  250;  Graber  c. 
Duluth,  etc.,  R.  Co.,  (1916)  159  Wis. 
414,  160  N.  W.  489;  Bruckshaw  p.  Chi- 
cago, etc.,  R.  Co.,  (1916)  173  la.  207,  165 
N.  W.  273. 

Sioiiching, —  In  Illinois  Cent.  R.  Co.  c. 
Behrens,  (1914)  233  U.  S.  473,  34  S.  Ct 
646,  58  U.  S.  (L.  ed.)  1061,  Ann.  Cas. 
1914C  163,  the  language  of  the  opinion 
is  as  follows:  ''Considering  the  status 
of  the  railroad  as  a  highway  for  both  in- 
terstate and  intrastate  commerce,  the  in- 
terdependence of  the  two  classes  of  traffic 
in  point  of  movement  and  safety,  the 
practical  difficulty  in  separating  or  divid- 
ing the  general  work  of  the  switching 
crew,  and  the  nature  and  extent  of  the 
power  confided  to  Congress  by  the  com- 
merce clause  of  the  Constitution,  we  en- 
tertain no  doubt  that  the  liability  of  the 
carrier  for  injuries  suffered  by  a  member 
of  the  crew  in  the  course  of  its  general 
work  was  subject  to  regulation  by  Con- 
gress, whether  the  particular  service  being 
performed  at  the  time  of  the  injury, 
isolatedly  considered,  was  in  interstate  or 
intrastate  commerce.  The  decision  in  Em- 
ployers' Liability  Cases,  [1908]  207  U.  S. 
463,  62  U.  S.  (L.  ed.)  297,  28  S.  a.  141, 
is  not  to  the  contrary,  for  the  act  ol 
June  11,  1906,  34  Stat.  L.  232,  c.  3073 
[noted  supra,  p.  1208],  there  pronounced 
invalid,  attempted  to  regulate  the  lia- 
bility of  every  carrier  in  interstate  com- 
merce, whether  by  railroad  or  otherwise, 
for  any  injury  to  any  employee,  eveli 
though  his  employment  had  no  connec- 
tion whatever  with  interstate  commerce." 
A  foreman  of  switch  engines,  injured  by 
being  thro\vn  from  a  switch  engine  draw- 
ing a  car  loaded  with  interstate  freight, 
is  within  the  A^t    Seaboard  Air  Line  Ry. 
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r.  Moore,  (1913)  228  U.  S.  433,  33  S.  Ct. 
580,  57  U.  S.  (L.  ed.)  907. 

A  yard  switchman  engaged  in  distribut- 
ing cars  from  an  interstate  train  and 
clearing  the  track  for  another  interstate 
train  is  engaged  in  interstate  commerce. 
Seaboard  Air  Line  Ry.  t.  Koennecke, 
(1915)  239  U.  S.  362,  36  S.  Ct.  126,  60 
U.  S.  (L.  ed.)  324,  affirming  (1915)  101 
S.  C.  86,  85  S.  E.  374. 

A  switch  foreman,  who  was  injured  in 
breaking  up  a  train  which  had  come  into 
hi»  state  from  the  west,  while  in  the  act 
of  switching  a  car  that  had  been  marked 
for  repairs,  by  reason  of  a  defect  in  the 
automatic  coupler  on  the  car,  has  been 
said  to  be  engaged  in  interstate  commerce 
and  to  come  within  the  provisions  of  the 
federal  Act,  the  court  holding  that  the 
car  had  not  been  withdrawn  from  inter- 
state commerce  but  merely  subjected  to  a 
delay,  particularly  in  view  of  the  fact  that 
on  the  next  day  the  car  was  carried  into 
another  state.  Great  Northern  R.  Co.  f?. 
Otos,  (1915)  239  U.  S.  349,  36  S.  Ct. 
124,  60  U.  S.  (L.  ed.)  322. 

A  brakeman  helping  to  move  an  inter- 
state train  is  engaged  in  interstate  com- 
merce. Vaughan  v,  St.  Louis,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  155,  164  S.  W.  144. 
And  he  is  engaged  in  interstate  commerce 
if  on  an  interstate  train,  while  assisting 
in  switching,  backing  and  uncoupling  two 
intrastate  cars  contained  in  the  train  so 
that  they  might  be  left  on  a  siding  in 
order  that  the  train  might  proceed  on  its 
journey.  New  York  Cent.,  etc.,  R.  Co.  v. 
Carr,  (1915)  238  U.  S.  260,  35  S.  Ct.  780, 
59  U.  S.  (L.  ed.)   1298. 

So  a  baggage  master  employed  on  a 
train  making  an  interstate  journey  and 
injured  while  assisting  in  side  tracking 
the  train  for  the  purpose  of  permitting 
another  train  to  pass  has  been  held  to  be 
engaged  in  interstate  commerce,  and  en- 
titled to  recover  under  the  federal  Act. 
Chesapeake,  etc.,  R.  Co.  v.  Shaw,  (1916) 
168  Ky.  537,  182  S.  W.  653. 

A  member  of  a  switching  crew  engaged 
in  switching  a  car  containing  interstate 
shipments  is  within  the  Act.  Rich  v.  St. 
Louis,  etc.,  R.  Co.,  (1912)  1^  Mo.  App. 
379,  148  S.  W.  1011. 

In  Texas,  etc.,  R.  Co.  v.  Sherer,  (Tex. 
Civ.  App.  1910)  183  S.  W.  404,  it  was 
held  that  a  brakeman  injured  while  set- 
ting a  brake  on  a  string  of  cars  which 
were-  being  switched,  and  which  carried 
both  interstate  and  intrastate  merchan- 
dise, was  engaged  in  interstate  commerce 
and  was  entitled  to  sue  under  the  federal 
Act,  though  the  car  on  which  he  was 
working  at  the  time  of  the  a<;cident  con- 
tained intrastate  freight  only. 

Members  of  a  switching  crew  engaged  in 
making  up  a  train  for  interstate  service 
are  engaged  in  interstate  i-ommerce  within 
the  meaning  of  the  federal  Employers' 
Liability  Act.     St.  Louis,  etc.,  R.  Co.  r. 


Conarty,  (1913)  106  Ark.  421,  156  S.  W. 
93;  Hurley  v.  Illinois  Cent.  R.  Co.,  (1916) 
133  Minn.  101,  167  N.  VV.  1005;  Geer  v. 
St.  Louis,  etc.,  R.  Co.,  (Tex.  1917)  194 
S.  W.  939. 

And  this  is  true  although  the  cars  con- 
tain no  interstate  shipment  at  the  time 
of  the  injury,  if  they  have  been  designated 
for  such  service.  Christy  r.  Wabash  R. 
Co.,  (1916)  195  Mo.  App.  232,  191  S.  W. 
241,  wherein  it  was  said:  **  In  this  case, 
deceased  was  engaged  in  switching  a  car 
to  a  place  in  defendant's  yards,  where, 
it  is  true,  it  was  to  be  placed  in  a  local 
train  and  taken  to  a  station  a  dozen 
miles  away,  but  for  the  purpose  of  being 
loaded  that  day  with  an  interstate  ship- 
ment. No  sound  reason  can  be  sug- 
gested why  that  was  not  interstate  serv- 
ice. We  think  it  was  such  service  in  a 
special  and  immediate  sense.  For  the 
use  to  which  the  car  was  to  be  put  was 
the  already  ascertained  service  of  a  spe- 
cific shipment  into  another  state;  and 
that  shipment  was  to  be  made  on  the  day 
the  car  was  being  switched  out  of  the 
yards  for  that  use." 

In  Vandalia  R.  Co.  v.  Holland,  (1916) 
183  Ind.  438,  108  N.  E.  580,  wherein  it 
appeared  that  the  plaintiff  was  a  member 
ot  a  switching  crew  engaged  in  switching 
and  handling  cars  coming  from  all  points 
of  the  country,  which  were  made  up  into 
trains  going  to  all  parts  of  the  country, 
and  that  the  particular  cut  of  cars  on: 
which  the  plaintiff  wajs  working  when  in- 
jured contained  cars  destined  to  go  out- 
side of  the  state,  the  court  held  that  the 
plaintiff  was  engaged  in  interstate  com- 
merce under  the  federal  Act. 

A  conductor  of  a  switch  engine  engaged 
in  moving  cars  to  be  made  up  into  an 
interstate  train  is  so  engaged  in  inter- 
state commerce  as  to  be  within  the  Act. 
Southern  R.  Co.  t?.  Fisher,  (Ala.  1917) 
74  So.  580. 

In  Oberlin  v.  Oregon-Washington  R., 
etc.,  Co.,  (1914)  71  Ore.  177,  142  Pac. 
554,  it  was  held  that  a  brakeman  in  a 
switching  crew  operating  on  a  locomotive 
used  in  both  interstate  and  intrastate 
traffic  but  which  at  the  time  of  the  acci- 
dent was  moving  an  intrastate  car  was 
engaged  in  interstate  oonunerce,  and  hence 
within  the  federal  Act.  The  court  said: 
''As  a  matter  of  fact  it  appears  that 
the  plaintiff  was  a  brakeman  in  a  switch- 
ing crew  in  the  Portland  yards  of  the 
defendant.  There  is  testimony  tending 
to  show  that  the  general  duties  of  the 
crew  were  to  use  the  locomotive  in  ques- 
tion in  moving  indiscriminately  not  only 
cars  used  in  local  traffic,  but  also  those 
used  by  the  defendant  in  carrying  goods 
destined  to  and  received  from  other  states 
of  the  Union.  The  accident  under  con- 
sideration, it  is  true,  occurred  at  the 
particular  moment  the  plaintiff  was  en- 
gaged  in    coupling   the  locomotive   to   a 
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private  car  used  by  the  superintendent 
of  a  division  wholly  within  the  state  of 
Oresgon,  and  as  the  plaintiif  began  his 
night's  work,  that  being  the  first  car 
which  the  crew  w^as  directed  to  move. 
It  happened,  however,  on  the  tracks  con- 
stantly used  by  the  defendant  in  handling 
interstate  as  well  &s  intrastate  commei'ce, 
and  it  was  in  connection  with  a  locomo- 
tive used  in  both  those  kinds  of  traffic. 
Hence  there  was  testimony  which  the 
jury  was  authorized  to  consider  in  arriv- 
ing at  the  conclusion  that  there  was  a 
natural  connection  between  the  employ- 
ment of  the  plaintiff  and  the  interstate 
commerce  feature  of  the  deiendant's  busi- 
ness. As  stated  by  Mr.  Justice  Bean  in 
Montgomery  f.  Southern  Pac.  Co.,  [1913] 
64  Ore.  597,  131  Pac.  507,  47  L.  R.  A. 
(N.  S.)  13:  'It  would  be  practically 
impossible  to  name  any  servant  of  an 
interstate  road  who  is  employed  exclu- 
sively in  the  furtherance  of  purely  inter- 
state traffic.  All  employees  who  'partici- 
pate in  the  maintenance  or  operation  of 
the  instrumentalities  for  the  general  use 
of  the  road,  thereby  enhancing  the  util- 
ity of  such  commerce,  are  necessarily 
engaged  in  the  work  of  interstate  com- 
merce, within  the  meaning  of  the  act. 
The  fact  that  a  portion  of  plaintiff's 
work  pertained  to  local  traffic  would  not 
change  the  character  of  his  labor  in  the 
performance  of  acts  reasonably  proxi- 
mate and  essential  to  the  moving  of  in- 
terstate freight  and  in  assistance  thereof.'* 
A  fireman  employed  on  an  interstate 
train  is  engaged  in  interstate  commerce 
even  when  he  is  engaged  in  shifting  inter- 
state cars  in  a  yard,  if  the  purpose  of  the 
shifting  is  the  making  up  of  the  inter- 
state train.  Southern  R.  Co.  v,  Jacobs, 
(1914)  116  Va.  189,  81  S.  E.  99,  wherein 
the  court  said :  "  It  is  true  that,  at  the 
precise  moment  of  the  injury.  Jacobs,  the 
man  who  was  injured,  was  engaged  with 
a  crew  in  shifting  cars  in  the  yard  at 
Lawrenceville,  and  the  particular  cars 
which  were  attached  to  the  engine  at  the 
moment  of  the  accident  were  engaged  in 
intrastate,  as  contradistinguished  from 
interstate,  commerce,  and  did  not  come 
from  any  point  beyond  the  limits  of  the 
state,  and  were  destined  to  points  within 
the  state;  but  it  is  also  true  that  the 
shifting  and  movement  of  the  cars  at  the 
time  had  for  its  object  the  making  up 
of  a  train  to  which  cars  were  to  be  at- 
tached which  came  from  points  beyond 
the  southern  limits  of  the  state  and  were 
destined  to  points  beyond  the  northern 
limits  of  the  state,  by  way  of  Norfolk, 
and  were  laden  with  interstate  shipments; 
and  these  facts,  we  think,  bring  the  case 
fairly  within  the  influence  of  Pedersen 
r.  Delaware,  etc.,  R.  Co.,  [1913]  229  U.  S. 
146,  33  S.  Ct.  648,  67  U.  S.  (L.  ed.) 
1125,  and  the  circuit  court  committed  no 
error  in  so  deciding." 


"  Where  .  .  .  two  railroads  use  a  com- 
mon switching  yard,  in  whicli  the  em- 
ployees of  one  carrier  form  a  switching 
crew  which  is  actually  making  up  cars 
into  a  train,  all  of  which  is  to  go  beyond 
state  lines,  those  engaged  in  such  switch- 
ing are  under  the  protection  of  the  fed- 
eral act,  even  if  they  are  not  moving  the 
cars  of  their  immediate  employer.  In 
such  case  this  use  of  its  switching  crews 
makes  the  employer  engaged  in  interstate 
commerce."  Kuppell  t\  New  York  Cent. 
R.  Co.,  (1916)  171  App.  Div.  832,  157 
N.  Y.  S.  1095. 

A  switchman  coupling  empty  cars  in- 
tended for  an  interstate  train  which  was 
being  made  up  is  engaged  in  interstate 
commerce,  for  the  hauling  of  empty  cars 
from  one  state  to  another  is  interstate 
commerce.  St.  Louis  Southwestern  R, 
Co.  V.  Anderson,  (1915)  117  Ark.  41,  173 
S.  W.  834. 

In  Willever  v,  Delaware,  etc.,  R.  Co., 
(1915)  87  N.  J.  L.  348,  94  Atl.  595, 
which  was  an  action  brought  by  the  ad- 
ministratrix of  a  deceased  employee  of 
the  defendant  company,  the  facta  were 
as  follows:  The  decedent  was  a  section 
foreman  of  the  defendant  company,  and 
he  and  the  men  under  him  were  required 
to  keep  in  order  the  tracks  and  switches 
in  the  Port  Morris  yard.  This  yard  was 
used  for  the  breaking  up,  temporary  stor- 
age, and  making  up  of  trains  which  were 
devoted  to  interstate  as  well  as  to  intra- 
state commerce.  Decedent  had  held  the 
position  of  foreman  for  five  year«%  pre- 
ceding the  date  of  his  death.  Shortly 
before  the  accident  occurred  he  was  at 
work  with  his  gang  repairing  certain 
switches  in  the  yard.  He  left  these 
switches  to  go  to  some  other  point  in 
the  yard  —  where,  or  for  what  purpose, 
the  evidence  does  not  show.  As  he  was 
crossing  track  No.  6  he  was  run  down 
at  the  switch  connecting  that  track  with 
another  by  a  freight  train  which  was 
being  backed  down  the  track  by  a  yard 
engine,  and  which  was  moving  about  as 
fast  as  a  man  walks.  The  testimony 
showed  that  no  warning  was  given  to  the 
deceased  by  those  in  charge  of  the  move- 
ment of  this  train,  or  by  any  other  em- 
ployee of  the  company,  of  its  approach. 
It  was  held  that  the  deceased  was  en- 
gaged in  interstate  commerce  at  the  time 
of  his  death  but  that  the  facts  did  not 
show  that  the  defendant  was  negligent. 

In  Crandall  i>.  Chicago  Great  Western 
R.  Co.,  (1914)  127  Minn.  498,  150  N.  W. 
165,  the  plaintiffs  intestate,  a  switch- 
man, was  employed  by  the  defendant  in 
its  yards  at  Oeiwein,  Iowa,  making  up 
a  train  destined  for  Minnesota,  some  <»f 
the  cars  to  be  set  out  at  stations  in  Iowa 
and  some  carrying  local  freight  to  be  un- 
loaded on  the  way,  some  of  the  cars  in 
the  train  being  made  up  having  been 
transported  by  the  defendant  from  points 
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in  Illinois  to  its  Oelwein  yards,  destined 
some  to  Iowa  points  and  some  to  points 
in  Minnesota,  and  some  of  them  originat- 
ing in  Iowa,  destined  some  to  Iowa  points 
.and  some  to  points  in  Minnesota.  The 
deceased  was  run  over  by  an  intrastate 
car  and  the  negligence  found  was  in  re- 
spect of  the  brake-step  of  an  intrastate 
car.  It  was  held  that  the  defendant  was 
at  the  time  engaged  as  a  common  car- 
rier in  interstate  commerce  and  that  the 
deceased  was  employed  by  it  in  such 
commerce,  and  that  the  federal  EJmploy- 
ers'  Liability  Act  applied. 

In  Pittsburgh,  etc.,  R.  Co.  t\  Glinn, 
(C.  C.  A.  6th  Oir.  1915)  219  Fed.  148, 
135  C.  C.  A.  46,  a  workman  engaged  in 
switching  cars  in  a  freight  yard  contain- 
ing both  interstate  and  intrastate  cars 
was  struck  by  a  freight  train  and  killed, 
was  declared  to  be  within  the  Act.  To 
substantially  the  same  effect  see  Devine 
V.  Chicago,  etc.,  R.  Co.,  (1914)  185  111. 
App.  488;  Snyder  r.  Great  Northern  R. 
Co.,  (1915)  88  Wash.  49,  152  Pac.  703. 
In  Pittsburgh,  etc.,  R.  Co.  r.  Glinn,  above 
cited  in  this  paragraph,  which  was  an 
action  by  the  administratrix  of  the  de- 
ceased who  had  been  a  brakeman  in  a 
switching  crew  working  in  and  near  the 
yards  of  the  railway  company,  it  ap- 
peared that  the  action  was  brought  in 
reliance  upon  the  Employers'  Liability 
Act,  and  the  petition  alleged  that  Mor- 
ford  was  engaged  in  interstate  commerce 
at  the  time  he  was  killed.  At  the  time 
in  question,  which  was  during  a  dark 
night,  the  switching  crew  had  taken  a 
cut  of  cars  and  distributed  them  in  the 
yard,  and  had  gone  with  only  their  en- 
gine outside  the  yard  in  order  to  re- 
enter upon  another  track  to  continue 
their  switching  work.  It  became  neces- 
sary to  use  a  cross-over  switch  to  pass 
from  the  side  track,  upon  which  the 
engine  was  at  the  moment  running,  to  the 
nearest  main  track,  upon  which  the  en- 
gine would  then  run  in  the  opposite  di- 
rection. Morford  set  the  switches  to  per- 
mit such  crossing  over.  After  the  engine 
had  gone  upon  the  main  track  and  stood 
waiting  for  the  last  switch  to  be  reset, 
so  that  the  engine  could  return  on  that 
track,  a  train  passed  upon  the  other  and 
adjacent  main  track.  It  was  composed 
of  freight  cars,  and  was  running  back- 
ward, with  a  caboose  in-  the  lead,  at  25 
miles  per  hour.  A  few  minutes  later, 
Morford  was  found  dead,  evidently  hav- 
ing been  hit  by  this  caboose  or  train. 
Holding  that  the  proof  of  those  facts 
sufficiently  tended  to  show  that  the  de- 
ceased at  the  time  of  his  death  was  em- 
ployed in  interstate  commerce,  the  court 
said:  "At  the  moment,  the  switch  engine 
was  not  hauling  any  cars,  and  so  the  true 
character  of  the  employment  can  be  deter- 
mined only  by  a  broader  view.  The  evi- 
dence showed  that  the  railway  company, 


in   and   about  thes^  yards,  was   continu- 
ously and  indiscriminately  hauling  intra- 
state and  interstate  freight,  and  that,  in 
this    part    of    the    work,    no    distinction 
whatever    was    made    between    the    two 
classes.      Describing    the    work    of    this 
train   crew,   the   yardmaster's   clerk   said 
that  it  handled  both  intrastate  and  inter- 
state   shipments,    that    it    handled     all 
classes  and  character  of  freight  and   all 
kinds  of  cars  during  its  working  hours, 
and  that  it  did  the  work  of  transferring 
and  putting  into  other  trains  everything 
that   came   in    for    transfer,    making   no 
difference  or   distinction.     When   it  was 
sought  to  get  the  cards  constituting  the 
record   which   would    show   exactlv   what 
.  cars  had  been  handled  that  night,  counsel 
for  the  railroad  said:     *  We  admit  that 
when  these  cards  come  in,  they  will  show 
freight   of   every   character   and   descrip- 
tion,     intrastate      and      interstate  both 
kinds.'     In  answer  to  the  statement  by 
plaintiff's    counsel    that    he    wished    *  to 
show  further  that  this  character  of  inter- 
state freight  came  in  there  and  was  han- 
dled  by    this   train    [crew]    that   night,* 
coimsel    for    the    railroad    company    ad- 
mitted  that   at   some   time   during   that 
night  this  particular  decedent  had  han- 
dled    both     intrastate     and     interstate 
freight,   and   that   other   freight   of   both 
kinds  was  coming   in   and  going  out   of 
tliose  yards,  and  that  all  the  tracks  down 
there  were  used  for  the  handling  of  both. 
Upon   this  stipulation  of  fact,  the   trial 
proceeded.      The   circumstances   here   are 
not,   in   all   respects,   the   same   as   those 
found  controlling  in   the   Pedersen  Case, 
[1913]  229  U.  S.   146,  33  S.  Ct.  648,  57 
U.    S.    (L.   ed.)    1125,   Ann.    Cas.    1914C 
153,  or  the  Seale  Case,  [1913]  229  U.  S. 
156,   33    S.   Ct.    651,   57    U.    S.    (L.   ed.) 
1129,   Ann.   Cas.    1914C   156.     They  may 
also   be  distinguished,   though    we   think 
not    effectively,    from    the    facts    in    the 
Zachary  Case,   [1914]   232  U.  S.  248,  34 
S.  Ct.  305,  58  U.  S.    (L.  ed.)    591,  Ann. 
Cas.    1914C    159;    because,   in   the   latter 
case,  it  definitely  appeared  that  the  en- 
gine was  about  to  be  used,  or  was  being 
prepared   for  use,   in  distinctively   inter- 
state commerce.    The  same  difference  and 
possible  distinction  exists  with  reference 
to  Law  t?.  Illinois  Cent.  R.  Co.,   (C.  C.  A. 
6[th  Cir.  19131)   208  Fed.  869,  126  C.  C. 
A.  27.     However,  we  can  draw  no  infer- 
enee  from   these   and   other   familiar   de- 
cisions of  the  Supreme  Court   (including 
the  Behrens  Case,  [1914]  233  U.  S.  473, 
477,    34    S.    Ct.    646,    58   U.    S.    (L.   ed.) 
1051,  [1054]   Ann.  Cas.  1914C  163),  and 
the  way  in  which  they  have  interpreted 
the  statute,  save  that  liability  is  created 
where  the  service  being  rendered  is  of  a 
general,     indiscrim-nate     character,     not 
segregated  and  tied  to  shipments,  within 
the  state  (as  in  the  Behrens  Case,  supra j 
[1914]    233  U.   S.    [4731,  478,  34  S..  Ct. 
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646,  68  U.  S.  (L.  ed.,)  1051,  [1055],  Ann. 
Cas.  1914C  163),  but  applicable  at  least 
as  well  to  the  interstate  commerce  which 
the  carrier  is  conducting.  While  it  may 
not  be  easy  in  some  cases  to  draw  the 
line  between  the  results  of  this  view  and 
a  breadth  of  construction  which  would 
make  the  statute  invalid  under  the  Em- 
ployers' Liability  Cases,  [1908]  207  U.  S. 
463,  28  S.  Ct.  141,  62  U.  S.  (L.  ed.)  297, 
yet  cases  like  the  present  are  fairly 
within  the  line  of  validity.  They  hardly 
go  beyond  fixing  the  burden  of  proof  and 
declaring  that,  where  the  facts  show  the 
case  may  well  have  been  within  the  stat- 
ute, the  intitial  burden  is  satisfied,  and 
it  is  for  the  defendant  to  show  the  con- 
trary." 

In  Bruckshaw  t*.  Chicago,  etc.,  R.  Co., 
(1915)  173  la.  207,  156  N.  W.  273,  where 
plaintiff's  Intestate,  a  brakeman,  was 
killed  while  switching  certain  freight 
cars  preparatory  to  starting  them  on 
their  journey  back  to  their  points  of 
origin  in  another  state,  the  court  said 
the  work  "was  so  closely  related  to  in- 
terstate commerce  as  to  be  in  practice  and 
in  legal  contemplation  a  part  of  it." 

In  Bolch  V.  Chicago,  etc.,  R.  Co.,  (1916) 
90  Wash.  47,  165  Pac.  422,  it  was  held 
that  moving  a  car  loaded  with  lumber  for 
an  interstate  journey  and  standing  on  a 
storage  track  off  the  repair  track  to  get 
at  certain  other  cars  and  then  moving  it 
back  again  to  the  repair  track,  consti- 
tuted an  act  of  interstate  commerce. 

In  IVioliter  v.  Wabash  R.  Co.,  (1914) 
180  Mo.  App.  84,  168  S.  W.  250,  the 
court  said :  "  Plaintiff  was  a  brakeman 
working  on  a  train  running  between 
points  in  this  state,  but  as  shown  by 
the  evidence  in  his  behalf,  at  the  time 
he  was  injured,  his  train  was  composed 
of  freight  cars,  a  part  of  which  were 
from  and  destined  to  points  within  the 
state  and  others  were  destined  to  points 
in  Illinois,  and  he  was  engaged  in  assist- 
ing to  switch  interstate  cars  out  of  the 
train  onto  other  tracks.  In  such  circum- 
stances, he  was  engaged  in  interstate 
commerce." 

While  an  empty  car  loses  its  interstate 
character  as  soon  as  it  reaches  its  desti- 
nation in  a  statb  and  subsequent  move- 
ments of  the  car  preparatory  to  sending 
it  to  another  point  m  the  state  do  not 
constitute  interstate  commerce,  a  car  con- 
taining an  interstate  shipment  continues 
its  interstate  character  until  the  ship- 
ment is  delivered  to  its  final  destination 
and  a  switchman  injured  while  switch- 
ing such  a  car  after  its  arrival  at  one 
point  within  the  state  preparatory  to 
placing  it  in  a  local  train  to  be  sent  to 
another  point  within  the  state,  its  final 
destination,  is  within  the  Act.  Ix)uis- 
ville,  etc.,  R.  Co.  r.  Meadors,  (1917)  176 
Ky.  765,  197  S.  W.  440. 

Likewise  a  member  of  a  switching  crew 


injured  while  coupling  cars  has  been  held 
to  be  engaged  in  interstate  commerce 
where  it  appeared  that  one  of  the  cars 
had  been  brought  from  without  the  state 
and  before  it  was  completely  unloaded 
was  moved  temporarily  but  was  to  be 
returned  to  complete  tne  unloading,  the 
court  holding  that  the  service  of  the  car 
in  interstate  commerce  had  not  been  com- 
pleted. Wagner  v.  Chicago,  etc.,  R.  Co., 
(1917)    277  111.  114,  115  N.  E.  201. 

And  so  a  member  of  a  switching  crew 
engage  in  moving  a  refrigerator  car 
which  had  been  iced  preparatory  to  re- 
ceiving an  interstate  shipment  of  fruit 
has  been  held  to  have  been  engaged  in 
interstate  commerce.  Aldread  r.  Nortli- 
em  Pac.  R.  Co.,  (1916)  93  Wash.  209, 
160  Pac.  420. 

A  yard  switchman,  employed  about  in- 
trastate and  interstate  cars,  is  within  the 
protection  of  this  section.  Atlantic  Coast 
Line  R.  Co.  r.  Reaves,  (C.  C.  A.  5th  Cir. 
1913)   208  Fed.  141,  125  C.  C.  A.  599. 

A  yard  switchman  injured  while  mov- 
ing freight  from  its  point  of  shipment 
in  one  state  to  its  destination  in  another 
or  others  was  engaged  in  interstate  com- 
merce. Hall  f.  Vandalia  R.  Co.,  (1912) 
169  111.  App.  12. 

Employees  not  within  the  statute.— A 
fireman  on  a  switching  engine  engaged 
in  moving  cars  loaded  with  intrastate 
freight  is  not  engaged  in  interstate  com- 
merce. Illinois  Cent.  R.  Co.  v.  Behrena, 
(1914)  233  U.  S.  473,  34  S.  Ct.  646,  58 
U.  S.  (L.  ed.)  1051,  Ann.  Cas.  1914C  163, 
wherein  the  facts  shown  in  a  certificate 
from  the  Circuit  Court  of  Appeals  were 
as  follows :  "  The  intestate  was  in  the 
service  of  the  railroad  company  as  a 
member  of  a  crew  attached  to  a  switch 
engine  operated  exclusively  within  the 
city  of  New  Orleans.  He  was  the  fire- 
man, and  came  to  his  death,  while  at 
his  post  of  duty,  through  a  head-on  col- 
lision. The  general  work  of  the  crew 
consisted  in  moving  cars  from  one  point 
to  another  within  the  city  over  the 
company's  tracks  and  other  connect- 
ing tracks.  Sometimes  the  cars  were 
loaded,  at  other  times  empty,  and  at 
still  other  times  some  were  loaded  and 
others  empty.  When  loaded  the  freight 
in  them  was  at  times  destined  from  witnin 
to  without  the  state  or  vice  versa;  at 
other  times  was  moving  only  between 
points  within  the  state,  and  at  still  other 
times  was  of  botli  classes.  When  the 
cars  were  empty  the  purpose  was  usually 
to  take  them  where  they  were  to  1» 
loaded  or"  away  from  where  they  had  been 
unloaded.  And  oftentimes,  following  the 
movement  of  cars,  loaded  or  empty,  to  a 
given  point,  other  cars  were  gathered  up 
and  taken  or  started  elsewhere.  In  shorl, 
the  crew  handled  interstate  and  intrastato 
traific  indiscriminately,  frequently  movimf 
both   at   once   and   at   times   turning  di 
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rectly  from  one  to  the  other.  At  the 
time  of  the  collision  the  crew  was  moTing 
several  cars  loaded  with  freight  which 
was  wholly  intrastate,  and  upon  com- 
pleting that  movement  was  to  have  gath- 
ered up  and  taken  to  other  points  several 
other  cars  as  a  step  or  link  in  their 
transportation  to  various  destinations 
within  and  without  the  state.  The  ques- 
tion of  law  upon  which  the  circuit 
court  of  appeals  desired  instruction  was 
whether,  upon  these  facts,  it  could  be 
said  that  the  intestate,  at  the  time  of  his 
fatal  injury,  was  employed  in  interstate 
commerce  within  the  meaning  of  the  em- 
ployers' liability  act."  The  question  was 
answered  in  the  negative,  the  court  say- 
ing: "Here,  at  the  time  of  the  fatal  in- 
jury the  intestate  was  engaged  in  moving 
several  cars,  all  loaded  with  intrastate 
freight,  from  one  part  of  the  city  to 
another.  That  was  not  a  service  in  in- 
terstate commerce,  and  so  the  injury  and 
resulting  death  were  not  within  the  stat- 
ute. That  he  was  expected,  upon  the 
completion  of  that  task,  to  engage  in  an- 
other which  would  have  been  a  part  of 
interstate  commerce  is  immaterial  under 
the  statute,  for  by  its  terms  the  true  test 
is  the  nature  of  the  work  being  done  at 
the  time  of  the  injury." 

A  member  of  a  switching  crew,  or  a 
railroad  company  engaged  in  both  inter- 
state and  intrastate  commerce,  who  was 
injured  while  switching  cars  loaded  with 
coal  which  had  been  standing  on  a  storage 
track  to  a  coal  shed,  where  it  was  kept  to 
supply  locomotives  both  for  interstate  and 
intrastate  conunerce,  has  been  said  not  to 
come  under  the  Act,  the  crew  of  which  he 
was  a  member  being  confined  to  intrastate 
work,  Chicago,  etc.,  R.  Co.  v.  Harring- 
ton. (1916)  241  U.  S.  177,  36  S.  Ct.  517, 
60  U.  S.   (L.  ed.)    941. 

In  Lehigh  Valley  R.  Co.  v.  Barlow, 
(1917)  244  U.  S.  183,  37  S.  Ct.  615,  61  U. 
S.  (L.  ed.)  1070,  reversing  (1915)  214  N. 
Y.  116,  107  N.  E.  814/  which  affirmed 
(1913)  158  App.  Div.  768,  143  X.  Y.  S. 
1053,  it  was  hedd  that  where  it  appeared 
that  coal  brought  from  without  the  state 
had  remained'  on  sidings  for  several  days 
before  being  switched  to  the  coal  chutes, 
it  had  lost  its  interstate  character  and 
therefore  a  member  of  the  switching  crew 
injured  while  placing  the  cars  on  the  chute 
was  not  engaged  in  interstate  commerce. 
The  court  said:  "The  essential  facts  in 
Chicago,  etc.,  R.  Co.  v,  Harrington,  [1916] 
241  U.  S.  177,  36  S.  Ct,  517,  60  U.  S.  (L. 
ed. )  941,  did  not  materially  differ  from 
those  now  presented." 

In  Louisville,  etc.,  R.  Co.  v.  Parker, 
(1915)  165  Ky.  658,  177  S.  W.  465,  it  was 
held  that  a  member  of  a  switching  crew, 
killed  while  engaged  at  work  as  a  nreman 
on  a  switching  engine,  drawing  interstate 
cars  at  the  time  of  the  injury,  did  not 
ccHne  under  the  federal  Act. 


There  is  authority  to  the  effect  that  a 
brakeman  engaged  in  making  a  flying 
switch  in  order  to  deliver  an  intrastate 
car  is  not  within  the  Act,  though  the 
train  on  which  he  is  employed  is  made 
up  in  part  of  interstate  cars.  Van  Brim- 
mer V.  Texas,  etc.,  R.  Co.,  (£.  D.  Tex. 
1911)  190  Fed.  394.  But  see  the  first 
paragraph  under  sidehead  .  Employees 
trWUn  the  statute,  supra,  p.  1248. 

In  Shanley  v,  Philadelphia,  etc.,  R.  Co., 
(£.  D.  Pa.  1915)  221  Fed.  1012,  a  member 
of  a  shifting  crew  in  a  freight  yard  of  a 
railroad  company  who  handled  both  inter- 
state and  intrastate  cars,  and  who  was 
injured  while  shunting  "  empty  cars  upon 
a  siding  of  a  local  private  manufacturing 
company,"  was  held  not  to  be  engaged  in 
interstate  commerce  at  the  time  of  the 
accident. 

Where  a  yard  switchman  was  killed 
while  assisting  in  the  moving  of  six 
freight  cars,  and  there  was  no  proof  that 
any  of  them  contained  freight  coming 
from  outfide  the  state,  or  that  the  cars 
were  in  use  in  interstate  traffic  at  'the  time 
of  the  accident,  the  case  was  controlled  by 
Illinois  Cent.  R.  Co.  v,  Behrens,  (1914) 
233  U.  S.  473,  34  S.  a.  646,  58  U.  S.  (L. 
ed.)  1051,  Ann.  Cas.  1914C  163,  "where 
it  was  held  under  similar  circumstances 
that  the  case  was  not  within  the  federal 
Employers*  Liability  Act."  Norton  o.  Erie 
R.  Co.,  (1914)  163  App.  Div.  466,  148  N. 
Y.  S.  769. 

In  Pennsylvunia  R.  Co.  i\  Knox,  (C*  C. 
A.  3d  Cir.  1915)  218  Fed.  748,  134  C.  C. 
A.  426,  it  appeared  that  a  brakeman  hav- 
ing been  engaged  in  delivering  certain  cars 
from  Pennsylvania  destined  to  a  point  in 
New  York,  which  was  concededly  an  inter- 
state commerce  journey,  was  killed  while 
at  work  on  one  of  the  cars  which  were 
again  being  moved  from  New  York,  and 
were  picked  up  at  a  point  in  Pennsylvania, 
to  be  moved  to  other  points  in  Penn- 
sylvania to  be  assembled  and  distributed. 
The  cars  were  not  billed  or  marked  for  any 
particular  destination  and  were  moving 
about  more  or  less  aimlessly.  The  court 
held  that  the  brakeman  was  not  employed 
in  interstate  commerce  and  did  not  come 
within  the  purview  of  the  Act. 

In  Moran  v.  Central  R.  Co.,  (1916)  88 
N.  J.  L.  730,  9ff  Atl.  1023,  wherein  it  ap- 
peared that  the  plaintiff,  a  railroad  em- 
ployee, was  injured  by  a  car  which  had 
delivered  a  cargo  of  interstate  merchan- 
dise and  was  at  the  time  of  the  injury  not 
in  service  but  was  awaiting  an  order  for 
service,  it  was  held  that  the  car  had  ceased 
to  perform  its  function  in  interstate  com- 
merce as  soon  as  it  disposed  of  its  cargo 
and  therefore  the  plaintiff  was  not  injured 
in  interstate  commerce  and  could  not  re- 
cover mider  the  federal  Act.  See  also 
Pennsylvania  R.  Co.  v.  Knox,  (C.  C.  A.  3d 
Cir.  1915)  218  Fed.  748,  134  C.  C.  A.  426. 

'  If  the  actual  work  being  performed  at 


1254 


8  FED.  STAT.  ANN.  (2d  Ed.) 


the  time  of  the  injury  ib  the  real  test  as 
to  whether  it  was  interstate,  surely  the 
work  being  performed  by  the  deceased 
when  he  was  injured  was  not  interstate, 
for  he  was  uncoupling  empty  cars  on  a 
local  railroad,  operating  always  exclu- 
sively within  this  state  —  a  railroad  hav- 
ing no  interstate  characteristic  whatever 
except  when  actually  engaged  in  carrying 
interstate  passengers,  baggage  or  freight.'* 
Fairchild  v.  Pennsylvania  R.  Co.,  (1915) 
170  App,  Div.  135,  155  N.  Y.  S.  751,  where 
the  court  also  said:  "Even  if  train  No. 
423  had  carried  baggage,  on  its  trip  just 
ended,  destined'  for  another  state,  that 
baggage  had  been  unloaded  before  the  acci- 
dent, and,  at  the  time  of  the  accident,  the 
deceased  was  breaking  up  the  train  of 
empty  cars  preparatory  to  the  formation 
of  a  new  train."  Compare  Southern  R. 
Co.  r.  Jacobs,  [1914]  116  Va.  189,  81  S. 
E.  99. 

A  brakeman  engaged  in  coupling  an  en- 
gine tender  and  its  baggage  car  in  making 
up  a  mixed  train,  which  included  a  num- 
ber of  freight  cars,  then  in  interstate  serv- 
ice, is  not  employed  in  interstate  com- 
merce, where  it  does  not  appear  that  said 
engine,  tendier  or  baggage  car  contained 
any  person  or  thing  en  route  from  or  to 
any  place  beyond  the  state.  Atchison,  etc., 
R.  Co.  V.  Pitts,  (1915)  44  Okla.  604,  145 
Pac.  1148,  wherein  the  court  said:  "The 
only  and  undisputed  evidence  in  the  pres*- 
ent  case  tends  to  show  that  at  the  time 
of  the  plaintiff's  injuries  the  *  particular 
service*  in  which  both  parties  to  this  ac- 
tion were  engaged  was  intrastate,  and  not 
interstate,  commerce,  while  the  burden 
was  upon  plaintiff  to  show  that  defendant 
was  liable  under  the  federal  act  if  he  de- 
sired to  claim  liability  thereunder;  and  it 
follows  that  this  case  does  not  fall  within 
the  purview  of  the  act  of  Congress  of 
April  22,  1908." 

A  member  of  a  switching  crew  remoyine 
cars  from  the  shops  to  a  shed  to  be  iced 
has  been  held  not  to  be  within  the  Act 
where  it  appeared  that  none  of  the  cars 
had  been  specificially  designated  for  inter- 
state service.  Chicago,  etc.,  R.  Co.  v. 
Industrial  Board,  (1917)  277  111.  512,  115 
N.  E.  647,  wherein  the  court  said:  *'  It  has 
been  held  that  if  the  object  of  a  switching 
movement  is  the  placing  of  an  empty  car 
in  a  position  to  receive  a  load  to  be 
carried  out  of  the  state  the  car  is  en- 
gaged in  moving  interstate  commerce  from 
the  moment  the  switching  movement  be- 
gins. (Breske  v.  Minneapolis,  etc.,  R.  Co., 
[1911]  115  Minn.  386.)  This  is  only 
where  the  switching  movement  is  directed 
for  the  express  purpose  of  loading  the  par- 
ticular car  with  material  to  be  shipped  out 
of  the  state.  In  this  case  no'  particular 
one  or  more  of  the  fifteen  cars  were  de- 
signed to  be  used  to  carry  an  interstate 
shipment  at  the  time  the  conductor  of  the 
switching  crew  was  ordered  to  move  them 


to  the  storage  track.  It  was  not  until 
these  cars  were  again  moved  to  the  load- 
ing platform  and  it  was  known  what  ma- 
terial was  ready  to  be  loaded  that  it  was 
determined  that  ten  of  them  should  be 
loaded  for  destinations  outside  the  state 
and  one  to  carry  a  shipment  to  a  point 
within  the  state.  The  movement  of  the 
string  of  cars  by  the  switching  crew  of 
which  the  deceased  was  a  member  was  a 
local  movement,  and  as  none  of  these  cars 
had  at  that  time  been  selected  to  partici- 
pate in  an  interstate  shipment  the  deceased 
was  not  engaged  in  interstate  commerce, 
and  the  circuit  court  properly  approved  and 
confirmed  the  award  and  decision  of  the 
industrial  board.  The  icing  of  the  cars 
does  not  change  the  situation.  The  same 
procedure  in  icing  was  required  in  all 
the  shipments  made  by  Armour  &  Co. 
whether  interstate  or  intrastate,  and  was, 
in  effect,  a  part  of  the  equipment  of  the 
cars  themselves." 

d.  Employee  Engaged   in   Construction 
or  Repairs 

Employees  within  the  statute  —  In  gen- 
eral,— "  Employment  or  work  in  interstate 
commerce  is  not  limited  or  restricted,  for 
the  purposes  of  the  act,  to  employment  or 
work  in  actual  interstate  transportation. 
Its  scope  includes  that,  and  also  work  in 
the  operation  or  repair  of  cars,  engines, 
appliances,  machinery,  tracks,  roadbeds, 
works,  boats,  wharves,  and  other  equip- 
ment actually  used  in  interstate  com- 
merce." McKee  v.  Ohio  Valley  Electric 
R.  Co.,  (1916)  78  W.  Va.  151,  88  S.  E. 
616. 

Roadbed  and  tracks.  —  The  words 
"  track "  and  "  roadbed  "  appear  in  the 
concluding  part  of  the  text  section  in  con- 
nection with  the  imposed  duty  of  exercis- 
ing care  to  avoid  '*  any  defect  or  insuffi- 
ciency "  therein. 

Where  the  instrumentality  under  repair 
consists  of  the  track,  bridges,  telephone  or 
tel^raph  wires  or  other  necessary  general 
means  of  operation  of  a  railroad  engaged 
in  interstate  commerce,  an  employee  in- 
jured while  so  engaged  is  generally  held 
to  be  engaged  in  interstate  commerce,  and 
the  fact  that  the  road  may  also  do  an  in- 
trastate business  is  immaterial.  Thus  a 
section  hand  employed  in  repairing  the 
track  of  a  railroad  engaged  in  both  inter- 
state and  intrastate  commerce  is  entitled 
to  the  benefits  of  the  Act.  New  York 
Cent.  R.  Co.  v.  Winfield,  (1917)  ^4  U. 
S.  147,  37  S.  Ct.  546,  61  U.  S.  (L.  ed.) 
1045,  Ann.  Cas.  1917D  1139,  reversing 
(1915)  216  N.  Y.  284,  HON.  E.  614,  Ann. 
Cas.  1916A  817,  168  App.  Div.  361,  153 
N.  Y.  S.  499;  Treadway  v.  St.  Louis,  etc., 
R.  Co.,  (1917)  127  Ark.  211,  191  S.  VV. 
1)30;  Denver,  etc.,  R.  Co.  r.  Davella,  (Colo. 
1917)  165  Pac.  254.  Likewise  a  section 
•hand  engaged  in  repairing  an  intovtate 
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track,  who  after  "smoothing"  the  track 
was  sent  to  assisit  in  loading  rails  to  be 
placed  on  the  track,  and  was  injured  while 
so  engaged,  has  been  held  to  be  within  the 
Act.  Louisville,  etc.,  R.  Co.  t*.  Williams, 
(1917)   175  Ky.  679,  194  S.  W.  920. 

A  section  hand  engaged  in  repairing  a 
track  used  for  both  intrastate  and  inter- 
state commerce  is  within  the  Act.  Cikos 
t?.  Oregon  R.,  etc.,  Co.,  (E.  D.  Wash.  1910) 
179  Fed.  893;  Colasurdo  v.  Cent.  R.  Co., 
(S.  D.  N.  Y.  1910)  180  Fed.  832,  a^rmed 
(C.  C.  A.  2d  Cir.  1911)  192  Fed.  901,  113 
C.  C.  A.  379  (trackwalker  repairing 
switch)  ;  Louisville,  etc.,  R.  Co.  v.  Kemp, 
(1913)  140  Ga.  657,  79  S.  E.  658,  in  effect 
overruling  Charleston,  etc.,  R.  Co.  r.  An- 
chors, (1912)  10  Ga.  App.  322,  73  S.  E. 
561;  Southern  R.  Co.  r.  Howerton,  (Ind. 
App.  1913)  101  N.  E.  121;  Jones  v.  Chesa- 
peake, etc.,  R.  Co.,  (1912)  149  Ky.  566, 
149  S.  W.  951  (sidetrack).  The  contrary 
was  held,  however,  in  Pierson  v.  New 
York,  etc.,  R.  Co.,  ( 1912)  83  N.  J.  L.  661, 
85  Atl.  233  (which  must  be  considered  as 
overruled  by  Pederaen  v.  Delaware,  etc., 
R.  Co.,  (quoted  at  length,  infra,  p.  1257) 
and  in  Tsmura  t*.  Great  Northern  R.  Co., 
(1910)  58  Wash.  316",  108  Pac.  774,  which 
was  overruled  in  Horton  v.  Oregon- Wash- 
ington R.,  etc.,  Co.,  (1913)  72  Wash.  503, 
130  Pac.  897,  47  L.  R.  A.  (N.  S.)  8.  The 
same  rule  applies  in  the  case  of  a  section 
hand,  injured  while  engaged  in  propelling 
a  hand  car  furnished  him  by  the  railroad 
company  to  convey  him  to  his  camp,  as 
the  concluding  part  of  his*  daily  service  of 
ballasting  a  track  used  in  traffic  between 
states,  and  he  must  be  considered  to  be 
within  the  Act.  San  Pedro,  etc.,  R.  Co.  v. 
Davide,  (C.  C.  A.  9th  Cir.  1914)  210  Fed. 
870,  127  C.  C.  A.  454. 

A  section  hand  killed  while  working  on 
a  road  used  in  interstate  commerce  has 
been  said  to  be  within  the  purview  of  the 
federal  Act.  Rogers  v.  New  York  Cent., 
etc.,  R.  Co.,  (1916)  171  App.  Div.  385, 
157  N.  Y.  S.  83. 

A  person  engaged  in  repairing  the 
tracks  of  a  railroad  company  is  engaged 
in  interstate  commerce,  even  though  the 
repairs  consist  in  shoveling  the  dirt  from 
between  the  ties  under  the  rails  of  the 
tracks  used  to  carry  interstate  trains.  A 
laborer  so  employed  is  as  much  engaged  in 
interstate  commerce  as  another  employee 
would  be  when  engaged  in  carrying  bolts 
or  spikes  to  fasten  the  rails  to  the  ties, 
and  one  who  carries  spikes  to  fasten  rails 
to  the  ties  which  carry  the  tracks  is  as 
much  engaged  in  interstate  commerce  as 
the  man  carrying  bolts  to  repair  the 
bridge  which  supports  the  rails  that  carry 
the  trains  in  interstate  commerce.  Lom- 
bardo  i?.  Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y. 
1915)  223  Fed.  427,  wherein  the  court  said: 
"  It  has  been  decided  by  the  Supreme 
Court  of  the  United  States  (Pedersen  r. 
Delaware,  etc.,  R.  Co.,  [19131  229  U.  S. 


146,  33  S.  Ct.  648,  57  U.  S.  (L.  ed.)  1125, 
Ann.  Cas.  1914C  153),  that  an  emplmee 
of  a  railroad  company  which  is  engaged*  in 
both  interstate  and  intrastate  commerce, 
and  uses  its  tracks  and  bridges  for  both 
kinds  of  commerce,  is,  when  on  foot  and 
engaged  in  carrying  bolts  to  be  used  in 
repairing  such  a  bridge,  engaged  in  inter- 
state commerce.  The  court  laid  down  the 
broad  proposition  (Justices  Lamar,  Holmes, 
and  Lurton  dissenting)  that:  *One  en- 
gaged in  the  work  of  maintaining  tracks, 
bridges,  engines,  or  cars  in  proper  con- 
dition after  they  have  become,  and  during 
their  use  as,  instrumentalities  of  inter- 
state commerce,  is  engaged  in  interstate 
commerce;  and  this,  even  if  those  instru- 
mentalities are  used  in  both  interstate  and 
intrastate  commerce.'  This,  of  course,  set- 
tles the  proposition  that  this  plaintiff  was 
engaged  in  interstate  commerce  when  he 
received  his  injuries,  as  he  was  repairing  a 
track  used  by  the  defendant  to  carry  both 
kinds  of  commerce.  The  defendant  was 
also  engaged  in  interstate  commerce,  as  it 
was  operating  its  road  and  using  its  tracks 
and  having  repairs  made  at  the  time. 
S^e  also,  St.  Louis,  etc.,  R.  Co.  v.  Seale, 
[1913]  22»  U.  S.  156,  33  S.  Ot.  651,  57 
U.  S.  (L.  ed.)  1129,  Ann.  Cas.  1914C  156, 
and  North  Carolina  R.  Co.  v.  Zachary, 
[1914]  232  U.  S.  248,  34  S.  Ct.  305,  58 
U.  S.  (L.  ed.)  591;  Ann.  Cas.  1914C  159. 
-In  Illinois  Cent.  R.  Co.  i\  Behrens,  [1914] 
233  U.  S.  473,  34  S.  Ot.  646,  58  U.  S. 
(L.  ed.)  1051,  Ann.  Cas.  1914C  163,  it 
is  held  that  the  particular  service  in  which 
the  employee  is  engaged  at  the  time  he 
receives  his  injury  mus*  be  a  part  of  inter- 
state commerce;  that  is,  that  the  work  he 
is  doing  for.  the  railroad  company  must  be 
work  in  carrying  on  interstate  commerce. 
Pedersen  v.  Delaware,  etc.,  R.  Co.,  [1913] 
229  U.  S.  146,  33  S.  Ct.  648,  57  U.  S. 
(L.  ed.)  1125,  Ann.  Cas.  191 4C  153.  The 
case  also  holds  that,  not  only  must  the 
railroad  company  be  engaged  at  the  time 
in  interstate  commerce,  but  that  the  em- 
ployee, as  stated,  must  be  engaged  in  work 
which  is  a  part  of  interstate  commerce. 
It  was  therefore  held  that  an  employee  of 
a  carrier,  who  was  engaged  on  the  switch 
engine  in  moving  freight,  from  one  point 
in  a  city  to  another  point  in  the  same 
city,  was  not  engaged  in  interstate  com- 
merce, as  the  company  was  not  at  the 
time  engaged  in  moving  interstate  com* 
merce  and  the  employee  was  not.  It  was 
also  held  that  the  employee  was  not 
engaged  in  interstate  commerce,  for  the 
reason  his  duty  would  call  him  to  the 
movement  of  interstate  commerce  on  the 
termination  of  the  movement  of  the  cars 
loaded  with  intrastate  freight.  Having 
this  case  in  view,  the  Circuit  Court  of 
Appeals  in  the  Fifth  Circuit,  in  Illinois 
Cent.  R.  Co.  v.  Rogers.  [C.  C.  A.  5th  Cir. 
1915]  221  Fed.  52,  [136  C.  C.  A.  530], 
held   that   an    allegation   in   the   petition 
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that  the  railroad  company  was  engaged 
in  interstate  commerce  at  the  time  of  the 
accident  did  not  sufficiently  show  that  the 
engine  which  struck  and  injured  the  em- 
ployee was  engaged  in  interstate  commerce 
at  the  time  of  the  accident,  and  hence  that 
there  was  no  sufficient  allegation  that  the 
defendant  itself  was  engaged  in  interstate 
commerce  at  the  time  the  employee  was 
injured.  The  injured  employee,  who  was 
injured  and  killed  by  being  struck  by  an 
engine  of  the  defendant,  was  at  the  time 
engaged  in  cleaning  stencils  which  were 
used  by  the  railroad  company  to  mark  cars 
owned  and  used  by  it  in  interstate  com- 
merce. The  court  held  that  this  employee  . 
was  not  engaged  in  interstate  commerce. 
If  the  employee  of  a  railroad  company, 
in  carrying  bolts  to  repair  a  bridge  over 
which  both  interstate  and  intrastate  trains 
run,  is  engaged  in  interstate  commerce,  for 
the  reason  he  is  repairing  or  aiding  to  re- 
pair an  instrumentality  (f  interstate  com- 
merce (see  Pedersen  Case),  it  is  difficult 
for  this  court  to  understand  how  or  why  it 
is  that  an  employee  of  a  railroad  com- 
pany who  is  cleaning  for  Uf.c  and  to  make 
fit  for  use  an  instrumentality  used  to 
designate  a  car  which  is  owned  by  the 
company  and  used  by  it  in  interstate  com- 
merce is  not  engaged  in  interstate  com- 
merce. In  effect  he  is  repairing  an  instru- 
mentality used  in  interstate  commerce, 
and,  as  the  case  shows,  that  instrumen-  . 
tality  upon  which  he  was  at  work,  to  wit, 
the  stencils,  was  used  by  the  company  in 
interstate  commerce  only.  However,  in 
view  ot  this  decision  of  the  Circuit  Court 
of  Appeals,  and  conceding  it  to  be  good 
law,  this  court  is  of  the  opinion  that  the 
Pedersen  Caae  controls." 

A  person  employed  as  a  laborer  in  a 
construction  gang,  operating  a  steam 
shovel  for  the  purpose  of  removing  earth 
from  the  roadbed  and  tracks  of  a  railway 
company  to  facilitate  the  transportation 
of  trains  used  in  interstate  commerce,  has 
been  declared  to  be  entitled  to  the  bene- 
fits of  the  Act.  Tralich  t*.  Chicago,  etc., 
R.  Co.,  (W.  D.  Wash.  1914)  217  Fed.  675. 

In  Holmberg  v.  Lake  Shore,  etc.,  R.  Co., 
(1916)  188  Mich.  605,  155  N.  W.  504,  it 
was  held  that  an  engineer  of  a  train  used 
for  carrying  gravel  for  the  repair  of  the 
roadbed  of  an  interstate  railroad,  when 
injured  by  a  head-on  collision,  was  en- 
gaged in  interstate  commerce  and  as  such 
entitled  to  the  benefit  of  the  federal  Act. 
The  court  said :  *^  It  is  undisputed  that  de- 
fendant's line  extends  into  other  states, 
and  that  it  is  regularly  engaged  in  trans- 
porting interstate  merchandise  over  its 
lines.  Plaintiff's  train  was  engaged  in 
hauling  gravel  for  use  in  repairing  or  im- 
proving the  roadbed  over  which  in<terstate 
commerce  regularly  passed.  While  there 
is  unusual  conflict  and  contradiction  in 
both  the  state  and  federal  authorities 
upon  the  question  of  when   an  employee 


of  an  interstate  commerce  road  is  or  is 
not  working  under  the  provisions  of  the 
act,  and  even  upon  this  direct  question  of 
track  repair  or  improvements,  it  must  be 
conceded  the  federal  authorities  are  con- 
trolling. The  greatest  number  and  latest 
decisions  from  "that  source  have,  we  think, 
made  a  distinction  between  rolling  stock, 
tools,  and  other  appliances  of  a  railroad 
which  may  or  may  not  be  used  in  its  inter- 
state service  and  its  tracks,  and  settled 
the  proposition  thai  track  maintenance 
or  repairs  not  only  facilitate,  but  are  im- 
peratively necessary  to,  all  interstate  com- 
merce passing  over  the  line;  and  the  work 
of  one  engaged  in  such  repairs  is  so  di- 
rectly connected  and  immediately  bene- 
ficial to  all  commerce  which  uses  the  road 
that  he  must  be  regarded  as  covered  by 
the  act." 

A  track  layer  asleep  in  a  shanty  car 
on  a  side  track  near  where  he  is  relaying 
the  track  is  engaged  in  interstate  com- 
merce if  the  track  is  an  interstate  one. 
Sanders  v.  Charleston,  etc.,  R.  Co.,  ( 1914) 
97  S.  C.  50,  81  S.  K  283. 

A  track  repairer  employed  in  repairing 
a  side  track  used  in  interstate  commerce 
is  engaged  in  interstate  commerce.  Clark 
V,  Chicago  Great  Western  R.  Co.,  (1915) 
170  la.  452,  152  N.  W.  635. 

A  section  hand  engaged  in  repairing  a 
spur  track  leading  to  scales  on  which 
interstate  cars  were  weighed  has  been 
held  to  be  engaged  in  interstate  commerce 
within  the  meaning  of  the  Act.  DoweU  r. 
Wabash  R.  Co.,  (Mo.  App.  1916)  190 
S.  W.  939. 

An  employee  engaged  in  removing 
wreckage  from  a  track  used  by  the  rail- 
road in  both  interstate  and  intrastate 
commerce  has  been  held  to  be  within  the 
Act.  Denver,  etc.,  R.  Co.  v.  Wilson,  (Colo. 
1917)  163  Pac.  857;  Schaeffer  v.  Illinois 
Cent.  R.  Co.,  (1916)  172  Ky.  337,  189 
S.  W.  227.  An  employee  engaged  in  re- 
moving wreckage  from  a  track  over  which 
interstate  trafnc  regularly  passes  is  en- 
gaged in  interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Lia- 
bility Act,  although  his  primary  object  at 
the  time  is  to  assist  in  jacking  up  a 
wrecked  car  in  order  to  rescue  a  fellow 
workman  caught  beneath  it.  Southern  R. 
0>.  V,  Puckett,  (1917)244  U.  S.  571,  37 
S.  Ct.  703,  61  U.  S.  (L.  ed.)  1321  {affirm^ 
ing  (1915)  16  Ga.  App.  551,  85  S.  E. 
809),  where  the  court  said:  **  From  the 
facts  found,  it  is  plain  that  the  object  of 
clearing  the  tracks  entered  inseparably 
into  the  purpose  of  jacking  up  the  car, 
and  gave  to  the  operation  the  character 
of  interstate  commerce.  The  case  is  con- 
trolled by  Pedersen  t\  Delaware,  etc.,  R. 
Co.,  [1913]  229  U.  S.  146,  152,  Ann.  Cas. 
1414C  153,  33  S.  Ct.  648,  57  U.  S.  (L.  ed.) 
1125,  [1128];  New  York  Cent.  R.  Co.  v. 
Carr,  [1915]  238  U.  S.  206,  263,  35  S.  <X 
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780,  59  U.  S.  (L.  ed.)  1298,  [1300]; 
Pennsvlvajiia  Co.  v.  Donat,  [1915]  239 
U.  S/SO,  36  S.  Ct.  4,  60  U.  S.  (L.  ed.) 
139;  Louisville,  etc.,  R.  Co.  v.  Parker, 
[19161  242  U.  S.  13,  37  S.  Ot.  4,  [61  U.  S. 
(jj.  ed.)  119];  Pedersen  r.  Delaware,  etc., 
R.  Co.,  svprOf  holds  that  a  workman  em- 
ployed in  maintaining  interstate  tracks 
in  proper  condition  while  they  are  in  use 
is  employed  in  interstate  commerce;  the 
other  cases  are  to  the  eflfect  that  prepara- 
tory movements  in  aid  of  interstate  trans- 
portation are  a  part  of  such  conmierce 
within  the  meaning  of  the  act.  Of  course, 
we  attribute  no  significance  to  the  fact 
that  plaintiff  had  been  engaged  in  in- 
specting interstate  cars  before  he  was 
called  aside  by  the  occurrence  of  the  col- 
lision. Illinois  Cent.  R.  Co.  v.  Behrens, 
[1914]  233  U.  S.  473,  478,  Ann.  Gas. 
1914C  163,  34  S.  Ct.  646,  58  U.  S.  (L.  ed.) 
1051;  Erie  R.  Co.  v.  Welsh,  [1916]  242 
U.  S.  303,  306,  37  S.  Ct.  116,  [61  U.  S. 
(L.  ed.)   319,  324]." 

An  assistant  foreman  of  a  gang  of  men 
on  a  wt)rk  train,  engaged  in  removing 
old  rails  and  other  material  from  the 
tracks  and  roadbed  of  a  railroad  company, 
which  road  was  used  both  in  interstate  and 
intrastate  commerce,  and  who  was  in- 
jured while  so  employed,  has  been  de- 
clared to  come  within  the  Act  even  though 
the  train  on  which  he  was  at  work  did 
not  go  without  the  state  in  which  it  was 
on  the  day  of  the  accident.  Philadel- 
phia, etc.,  K.  Co.  r.  McConnell,  (C.  C.  A. 
3d  Cir.  1915)  228  Fed.  263,  142  C.  C.  A. 
555.  8i*e  also  Canadian  Pac.  R.  Co.  v. 
Thompson,  (C.  C.  A.  Ist  Cir.  1916)  232 
Fed.  353,  146  C.  C.  A.  401. 

In  Truesdell  v,  Chesapeake,  etc.,  R. 
Co.,  (1914)  159  Ky.  718,  169  S.  W.  471,  it 
was  held  that  a  laborer  injured  while  en- 
gaged in  laying  rails  on  the  roadbed  of  an 
interstate  railway  was  entitled  to  sue 
under  the  federal  act.  To  substantially 
the  same  effect  see  Cincinnati,  etc.,  R.  Co. 
V.  Tucker,  (1916)  168  Ky.  144,  181  &.  W. 
940;  Glunt  v.  Pennsylvania  R.  Co.,  (1916) 
249  Pa.  St.  522,  95  Atl.  109. 

An  employee  engaged  in  cleaning  out 
dkches  along  an  interstate  railroad  track 
has  been  held  to  be  within  the  Act.  Louis- 
ville, etc.,  R.  Co.  V.  Blankenship,  (Ala. 
1917)   74  So.  960. 

So,  an  employee  assisting  an  engineer 
in  making  a  survey  with  a  view  to  im- 
proving a  curve  in  the  track  has  been 
held  to  be  engaged  in  interstate  com- 
merce. Southern  R.  Co.  v.  McGuin,  (C. 
C.  A.  4th  Cir.  1917)  240  Fed.  649,  153 
C.  C.  A.  447. 

**  The  work  of  taking  material  to  the 
place  where  it  is  to  be  used  to  repair  and 
improve  an  interstate  railroad  is  a  part 
of  the  work  of  improvement,  and  one 
carrying  material  to  be  used  in  repairing 
or  in  keeping  in  suitable  condition  an 
instrumentality  of  interstate  commerce  is 


engaged  in  such  commerce."  Warren  v. 
Jackson,  (1917)  204  111.  App.  576.  To 
the  same  effect  see  Godby  v.  W'ilson, 
(1916)   203  111.  App.  612. 

A  section  hand  who  at  the  time  of  his 
injury  was  going  to  a  place  designated 
bv  the  foreman  to  assist  m  unloading  ties 
that  were  to  be  used  in  the  track,  '*  was 
engaged  in  work  necessary  to  the  main- 
tenance and  repair  of  the  track  —  an  in- 
strumentality of  interstate  commerce  — 
and  was  therefore  employed  in  interstate 
commerce."  Louisville,  etc.,  R.  Co.  v. 
WiUiams,  (1917)  175  Ky.  679,  194  S.  W. 
920. 

In  Denver,  etc.,  R.  Co.  v.  Wilson,  (Colo. 
1917)  163  Pac.  867,  the  plaintiff's  intes- 
tate, who  was  a  wrecker  or  car  repairer, 
"  was  engaged  in  interstate  -  commerce 
when  he  received  the  fatal  injuries,  as 
he  was  removing  a  wreck  of  interstate 
freight  from,  and  opening  up,  the  track 
used  by  defendant  to  carry  both  intra- 
and  inter  state  commerce." 

Where  the  plaintiff,  a  section  foreman, 
was  working  with  others  in  taking  out 
rails  from  the  main  line  of  an  interstate 
carrier  and  putting  others  in  their  place, 
loading  those  taken  out  onto  a  natcar 
near  by,  and  was  injured  while  so  loading, 
it  was  held  to  be  at  least  a  question  for 
the  jury  whether  he  was  employed  in  in- 
terstate commerce  within  the  federal  Em- 
ployers' Liability  Act.  Cherpeski  t\  Great 
Northern  R.  Co.,  (1916)  128  Minn.  360, 
150  N.  W.  1091. 

Bridges, — In  Pedersen  t?.  Delaware,  etc., 
R.  Co.,    (1913)    229  U.  S.   146,  33  S.  C^. 
648,  57  U.  S.    (L.  ed.)    1125,  Ann.  Cas. 
1914C   163,  reversing    (C.  C.  A.   3d  Cir. 
1912)    197  Fed.  537,  117  C.  C.  A.  33,  the 
facts  as  stated  by  the  court  were  as  fol- 
lows:    "The  defendant  was  operating  a 
railroad   for   the   transportation   of   pas- 
sengers and  freight  in  interstate  and  in- 
trastate commerce,  and  the  plaintiff  was 
an  iron  worker  employed  by  the  defend- 
ant in  the  alteration  and  repair  of  some 
of  its  bridges  and  tracks  at  or  near  Ho- 
boken.  New  Jersey.     On  the  afternoon  of 
his  injury  the  plaintiff  and  another  em- 
ployee, acting  under  the  direction  of  their 
foreman,  were  carrying  from  a  tool  car 
to  a  bridge,  known  as  the  Duffield  bridge, 
some   bolts   or   rivets   which   were   to   be 
used   by  them  that  night  or   very   early 
the    next    morning    in    *  repairing    that 
bridge,'  the   repair  to   consist  in   taking 
out   an   existing   girder    and    inserting   a 
new  one.     The  bridge   could   be   reached 
only  by  passing  over  an  intervening  tem- 
porary bridge  at  James  Avenue.     These 
bridges    were    being    regularly    used    in 
both  interstate  and  intrastate  commerce. 
W^ile  the  plaintiff  was  carrying  a  sack 
of  bolts  or  rivets  over  the  James  Avenue 
bridge,  on  his  way  to  the  Duffield  bridge, 
he  was  run  down  and  injured  by  an  in- 
trastate passenger  train,  of  the  approach 
of   which  its  engineer  negligently   failed 


1258 


8  FED.  STAT.  ANN.  (2d  Ed.) 


to  give  any  warning."  Holding  that  the 
plaintiff  was  employed  in  interstate  com- 
merce when  he  waa  injured,  the  court 
said :  "  That  the  defendant  was  engaged 
in  interstate  commerce  is  conceded,  and 
so  we  are  only  concerned  with  the  nature 
of  the  work,  in  which  the  plaintiff  was 
employed  at  the  time  of  his  injury. 
Amon^  the  questions  which  naturally 
arise  m  this  connection  are  these:  Was 
that  work  being  done  independently  of 
the  interstate  commerce  in  which  the  de- 
fendant was  engaged,  or  was  it  so  closely 
connected  therewith  as  to  be  a  part  of 
it?  Was  its  performance  a  matter  of 
indifference  so  far  as  that  commerce  was 
concerned,  or  was  it  in  the  nature  of  a 
duty  resting  upon  the  carrier?  The  an- 
swers are  obvious.  Tracks  and  bridges 
are  as  indispensable  to  interstate  com- 
merce by  railroad  afi  are  engines  and 
cars,  and  sound  economic  reasons  unite 
with  settled  rules  of  law  in  demanding 
that  all  of  these  instrumentalities  be  kept 
in  repair.  The  security,  expedition  and 
efficiency  of  the  commerce  depends  in 
large  meajsure  upon  this  being  done.  In- 
deed, the  statute  now  before  us  proceeds 
upon  the  theory  that  the  carrier  is 
charged  with  the  duty  of  exercising  ap- 
propriate care  to  prevent  or  correct  any 
defect  or  insufficiency.  .  .  in  its  cars,  en- 
gines, appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment *  used  in  interstate  commerce.  But 
independently  of  the  statute,  we  are  of 
opinion  that  the  work  of  keeping  such 
instrumentalities  in  a  proper  state  of  re- 
pair while  thus  used  is  so  closely  related 
to  such  commerce  as  to  be  in  practice  and 
in  legal  contemplation  a  part  of  it.  The 
contention  to  the  contrary  proceeds  upon 
the  assumption  that  interstate  commerce 
by  railroad  can  be  separated  into  its  sev- 
eral elements  and  the  nature  of  each  de- 
termined regardless  of  its  relation  to 
others  or  to  the  business  as  a  whole. 
But  this  is  an  erroneous  assumption. 
The  true  test  always  is:  Is  the  work  in 
question  a  part  of  the  interstate  commerce 
in  which  the  carrier  is  engaged  ?  See  Mc- 
Call  p.  California,  [1890]  136  U.  S.  104, 
109,  111,  10  S.  Ct.  881,  34  U.  S.  (L.  ed.) 
[391],  392,  [393];  /n  re  Second  Employ- 
ers' Liabilitv  Cases,  [1912]  223  U.S.  [I], 
6,  69,  32  S.  Ct.  169,  56  U.  S.  (L.  ed.)  327, 
[329],  [350],  38  L.  R.  A.  (N.  S.)  44; 
Zikos  t".  Oregon  R.,  etc.,  Co.,  [E.  D. 
Wash.  1910]  179  Fed.  893,  897,  898:  Cen- 
tral R.  Co.  V.  Colasurdo,  [C.  C.  A.  2d 
Cir.  1911)  192  Fed.  901,  113  C.  C.  A. 
379;  Darr  r.  Baltimore,  etc.,  R.  Co.,  [197 
Fed.  665;  Northern  Pac.  R.  Co.  v.  Maerkl, 
[C.  C.  A.  9th  Cir.  1912]  198  Fed.  1,  117 
C.  C.  A.  237.  Of  course,  we  are  not  here 
concerned  with  the  construction  of  tracks, 
bridges,  engines  or  cars  which  have  not 
as  yet  become  inHtnimentalities  in  such 
commerce,    but    only    with    the    work    of 


maintaining  them  in  proper  condition 
after  they  have  l)ecome  such  instrumen- 
talities and  during  their  use  as  such. 
True,  a  track  or  bridge  may  be  used 
in  both  interstate  and  intrastate  com- 
merce, but  when  it  is  so  used  it  is  none 
the  less  an  instrumentality  of  the  former; 
nor  does  its  double  use  prevent  the  em- 
ployment of  those  who  are  engaged  in  its 
repair  or  in  keeping  it  in  suitable  con- 
dition for  use  irom  being  an  employ- 
ment in  interstate  commerce.  The  point 
is  made  that  the  plaintiff  was  not  at 
the  time  of  his  injury  engaged  in  re- 
moving the  old  girder  and  inserting 
the  new  one,  but  was  merely  carrying 
to  the  place  where  that  work  was  to 
be  done  some  of  the  materials  to  be  used 
therein.  We  think  there  is  no  merit  in 
this.  It  was  necessary  to  the  repair  of 
the  bridge  that  the  materials  be  at  hand, 
and  the  act  of  taking  them  there  was  a 
part  of  that  work.  In  other  words,  it  was 
a  minor  task  which  was  essentially  a 
part  of  the  larger  one,  as  is  the  case 
when  an  engineer  takes  his  engine  from 
the  roundhouse  to  the  track  on  which  are 
the  cars  he  is  to  haul  in  interstate  com- 
merce. Sec  Lamphere  r.  Oregon  R.,  etc., 
Co.,  [C.  C.  A.  9th  Cir.  1912]  196  Fed. 
336,  116  C.  C.  A.  156,  47  L.  R.  A.  (X.  S.) 
1;  Ilorton  V.  Oregon-Washington  R.,  etc., 
Co.,  [1913]  72  Wash.  503,  130  Pac.  897, 
47  L.  R.  A.  (N.  S.)  8;  Johnson  r. 
Southern  Pac.  Co.,  [1904]  196  V.  S.  1, 
21,  25  S.  Ct.  158,  49  U.  S.  (L.  ed.) 
363,  [371]."  To  the  same  effect  see 
Thomson  r.  Columbia,  etc.,  R.  Co.,  (W. 
D.  Wash.  1913)  205  Fed.  203;  Cincin- 
nati, etc.,  R.  Co.  r.  Hall,  (C.  C.  A.  6th 
Cir.  1917)  243  Fed.  76,  155  C.  C.  A. 
660.  Contra  a  member  of  a  railroad 
bridge  gang  injured,  while  engaged  and 
within  the  scope  of  his  employment  in 
repairing  bridges,  by  an  alleged  defective 
scaffold,  though  his  duties  required  work 
in  the  repair  of  bridges  for  tne  railroad 
company  in  different  states,  was  held  not 
to  be  "  employed  in  interstate  commerce," 
within  the  Employers'  Liability  Act. 
Taylor  r.  Southern  *R.  Co.,  (N.  D.  Ga, 
1910)    178  Fed.   380. 

An  employee  killed  by  the  collapse  of 
a  bridge  used  in  interstate  commerce, 
which  he  is  engaged  in  repairing,  is 
within  the  statute.  Thomson  r.  Colum- 
bia, etc.,  R.  Co.,  (W.  D.  Wash.  1913)  205 
Fed.    203. 

In  Columbia,  etc.,  R.  Co.  r.  Sauter,  (C. 
C.  A.  9th  Cir.  1915)  223  Fed.  604.  139 
C.  C.  A.  150,  an  employee  of  a  railroad 
company  who  was  killed  while  working 
on  the  construction  of  a  temporary  rail- 
road bridge  which  was  intended  to  be 
used  in  intcr.state  commerce  was  declared 
to  come  within  the  Act.  To  the  same 
effect  see  Long  r.  Biddle,  (1916)  124 
Ark.  127,  186  S.  W.  601. 

"  The    work    of    repairing    defendant's 


RAILROADS 


1259 


bridge,  constituting,  as  it  did,  a  part  of 
defendant's  roadbed,  so  pertains  to  its 
interstate  eommeree  business  and  the  in- 
strumentalities thereof,  that  the  liability 
for  injuries  suffered  by  plaintiff  wliile  en- 
gaged in  said  work  due  to  the  negli- 
gence of  his  coemployee  is  governed  ex- 
clusively by  the  act  of  Congress."  Mc- 
intosh V.  St.  Louis,  etc.,  R.  Co.,  (1914) 
182  Mo.  App.  288,  168  S.  W.  821. 

In  Crrand  Trunk  R.  Co.  v.  Knapp,  (C. 
C.  A.  6th  Cir.  1916)  233  Fed.  950,  147 
C.  C.  A.  624,  it  was  held  that  a  carpen- 
ter riding  in  a  train  carrying  equipment 
for  the  repair  of  a  bridge  used  for  in- 
terstate and  intrastate  commerce  was 
within  the  federal  Act  where  it  appeared 
that  he  was  to  assist  in  making  the 
repairs. 

And  in  Louisville,  etc.,  R.  Co.  t\  Nether- 
ton,  (1917)  175  Ky.  159,  193  S.  W.  1035, 
a  painter  working  on  a  bridge  used  in 
both  interstate  and  intrastate  commerce 
was  held  to  be  within  the  Act. 

The  depots  of  a  railway  company  en- 
gaged in  interstate  commerce  constitute 
a  part  of  the  equipment  of  the  company 
used  in  such  commerce.  An  outhouse  at 
a  depot  is  a  mere  appendage  thereto;  and 
a  crew  engaged  in  transporting  a  new 
one  to  a  depot  already  in  use  for  inter- 
state traffic,  for  the  purpose  of  installing 
it  to  take  the  place  of  an  old  one  pre- 
viously erected  at  such  depot,  is  within 
the  protection  of  the  federal  Employers' 
Liability  Act.  Kash  t*.  Minneapolis,  etc., 
R.  Co.,  (1915)  131  Minn.  166,  154  X.  W. 
967,  where  the  court  said:  *'  Whether 
the  outhouse  in  question  had  been  suffi- 
ciently appropriated  to  the  uses  of  inter- 
state commerce,  at  the  time  of  the  acci- 
dent, so  that  those  engaged  in  handling 
it  were  engaged  in  such  commerce,  must 
be  determined  by  the  federal  law  and 
the  construction  given  to  that  law  by 
the  federal  courts.  .  .  .  This  depot  was 
used  in  interstate  commerce;  and  replac- 
ing the  old  closet  by  a  new  one  wad  rather 
in  the  nature  of  repairs  to  the  station  ac- 
commodations provided  for  the  use  of  the 
traveling  pubnc,  than  the  installatioA 
and  erection  of  a  new  and  independent 
structure.  ...  We  fail  to  find  any  sub- 
stantial  distinction  between  this  case  and 
the  Pedersen  Case.  In  that  case,  bolts 
and  rivets  were  being  carried  to  a  bridge 
for  use  in  constructing  a  new  girder  to 
replace  an  old  one.  In  the  instant  case, 
the  outhouse  was  being  conveyed  to  a 
depot  already  in  use,  for  use  in  connec- 
tion therewith."  The  Pedersen  Case 
above  referred  to  is  Pedersen  r.  Delaware, 
etc.,  R.  Co.,  (1913)  229  U.  S.  146,  33  S. 
Ct.  648,  57  U.  S.  (L.  ed.)  1125,  Ann. 
Cas.   1914C  153. 

Engine  or  car. —  In  Chicago,  etc.,  R. 
Co.  V.  Kindlesparker,  (C.  C.  A.  6th  Cir. 
1916)  234  Fed.  1.  148  C.  C.  A.  17,  it  was 
held  an  engine  iise^l  in  both  intrastate 
and  interstate  commerce  partook  of  the 


character  of  both  and  retained  such  char- 
acter while  it  was  laid  up  for  repairs, 
and  so  an  employee  injured  while  making 
such  repairs  came  within  the  federal  Act. 
That  case,  however,  mav  be  considered 
as  overruled  by  the  later  decision  in  Min- 
neapolis, etc.,  R.  Co.  r.  Winters,  (1917) 
242  U.  S.  353,  37  S.  Ct.  170,  61  U.  S. 
(L.  ed.)  358,  quoted  infra,  this  note, 
p.   1265; 

An  employee  engaged  in  repairing  an 
engine  which  has  just  finished  an  inter- 
state run  and  is  soon  to  begin  the  return 
trip  is  employed  in  interstate  commerce. 
Baltimore,  etc.,  R.  Co.  v.  Darr,  (C.  C.  A. 
4th  Cir.  1913)  204  Fed.  751,  124  C.  C. 
A.  565,  47  L.  R.  A.  (N.  S.)  4,  affirming 
(D.  C.  Md.  1912)  197  Fed.  665.  In  the 
lower  court  it  was  said :  "  The  engine 
came  in  from  its  interstate  commerce 
run  as  usual,  and  apparently  went  out  as 
usual.  The  repairs  which  the  plaintiff 
was  making  to  it  were  of  the  ordinary 
trivial  kind  which  must  be,  and  habit- 
ually are,  made  from  day  to  day  without 
in  any  wise  interfering  with  the  ordinary 
and  profitable  use  of  the  equipment.  At 
the  time  of  the  accident  1  am  persuaded 
the  locomotive  and  tender  were  *  instru- 
ments of  interstate  commerce '  as  those 
words  are  used  by  the  Supreme  Court. 
A  very  slight  change  of  the  facts  might 
doubtfess  have  taken  the  plaintiff  out  of 
the  protection  of  the  act." 

In  Stalev  v.  Illinois  Cent.  R.  Co., 
(1915)  268*111.  356,  109  N.  £.  342,  L.  R. 
A.  1916A  450,  reversing  (1914)  186  III. 
App.  593,  it  appeared  that  a  machinist 
about  to  repair  the  whistle  rod  of  an 
engine  used  in  interstate  commerce  was 
knocked  down  and  killed  by  another  en- 
gine used  in  both  interstate  and  intra- 
state commerce.  The  court  held  that  the 
federal  Act  applied. 

In  Crostv  r.  Chicago,  etc.,  R.  Co.,. 
(1915)  191  Mo.  App.  202,  177  S.  W.  1127, 
a  roundhouse  employee  of  an  interstate 
road  who  while  stepping  trom  a  ladder 
which  he  used  in  cleaning  an  engine,  and 
on  his  way  to  operate  a  turntable,  was 
injured  by  turning  his  ankle  on  a  piece 
of  hose  that  had  been  negligently  left  at 
the  foot  of  the  ladder,  was  held  to  be  en- 
gaged in  interstate  commerce  and  entited 
to  sue  under  the  federal  Act. 

**  Plaintiff  being  at  the  time  of  the  acci- 
dent engaged  in  the  repair  of  cars  cm- 
ployed  solely  in  interstate  commerce,  his 
rights  must  be  determined  in  accordance 
with  the  laws  of  the  United  States.'* 
Smiegil  v.  Great  Northern  R.  Co.,  (1917) 
165    Wis.    57,    160    N.    \\\    1057. 

A  car  repairer  employed  by  a  carrier 
whose  line  of  railway  lies  .wholly  within 
the  state  is  an  employee  engaged  in  inter- 
state commerce  while  repairing  a  car 
belonging  to  an  interstate  carrier  and 
lemporarilv  in  nossession  of  his  emplover. 
0»\ines  r.  Detroit,  etc..  R.  Co.,  (1914)  'l81 
Mich.   376,   148  N.   W.   397,  wherein   the 
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court  said:  ** While  the  plaintiff  was 
employed  as  a  car  repairer  for  the  de- 
fendant in  its  yards  at  Durand,  he  was 
severely  injurea.  .  .  .  The  record  dis- 
closes that,  when  the  plaintiff  received 
his  injuries,  he  was  assisting  in  repair- 
ing a  defective  drawbar  on  a  car  belong- 
ing to  the  Baltimore  &  Ohio  Railroad 
Company.  The  car  had  brought  a  load 
of  coal  into  this  state,  and  the  defend- 
ant had  conveyed  it  from  Detroit  to 
Durand.  On  its  return  trip  one  of  its 
drawbars  was  found  to  be  defective,  and 
was  placed  by  the  defendant  upon  its  re- 
pair track.  Under  recent  rulings  of  the 
federal  Supreme  Court,  we.  think  it  is 
clear  that  the  defendant,  while  dealing 
with  this  car,  was  engaged  in  interstate 
commerce,  notwithstanding  the  fact  that 
its  own  line  of  railway  lies  wholly  within 
this  state.  ...  If  the  work  at  which 
plaintiff  was  engaged  at  the  time  of  his 
injury  was  a  part  of  interstate  commerce, 
then  his  remeay  is  under  the  federal  Act. 
Pedersen  i*.  Delaware,  etc.,  R.  Co.,  [1913] 
229  U.  S.  146,  33  S.  Ct.  648,  67  U.  S. 
(L.  ed.)  1125.  Measured  by  this  test,  we 
have  no  hesitancy  in  saying  that  the  re- 
pair work  in  which  the  plaintiff  was  en- 
gaged when  he  received  his  injuries  was  a 
part  of  interstate  commerce.  The  car 
belonged  to  a  railway  doing  an  inter- 
state business,  and  it  had  come  into  this 
state  on  an  errand  of  interstate  com- 
merce. It  was  one  of  the  instrumen- 
talities of  interstate  commerce  and  was 
being  repaired  in  obedience  to  a  mandate 
of  the  f^eral  statute.  Having  arrived  at 
this  conclusion,  it  must  follow  that,  if 
the  plaintiff  is  entitled  to  recover  on  ac- 
count of  his  injury,  it  must  be  done  by 
counting  on  the  federal  statutes.*' 

A  carpenter  injured  while  repairing  in 
a  repair  shop  a  car  used  indiscriminately 
for  intrastate  and  interstate  commerce 
has  been  held  to  be  within  the  Act. 
Northern  Pac.  R.  Co.  t?.  Maerkl,  (C.  C. 
A.  9th  Cir.  1912)  198  Fed.  1,  117  C.  C. 
A.  237.  And  this  holding  has  been  ex- 
tended to  apply  to  a  boiler  maker's  helper 
engaged  in  repairing  a  locomotive,  used 
in  interstate  commerce,  in  a  shop  where  it 
had  been  for  at  least  twenty-one  days 
before  the  accident.  Law  i\  Illinois  Cent. 
R.  Co.,  (C.  C.  A.  6th  Cir.  1913)  208  Fed. 
869,  126  C.  C.  A.  27,  L.  R.  A.  1915C  17. 

In  Southern  Pac.  Co.  v.  Pillsbury, 
( 1915)  170  Cal.  782,  161  Pac,  277,  L.  R. 
A.  1916E  916,  the  facts  as  stated  by  the 
court  were  as  follows:  "The  Industrial 
Accident  Commission  of  California  enter- 
tained jurisdiction  in  the  case  where  an 
employee  of  the  petitioner  met  his  death 
by  accident  while  engaged  in  his  usual 
occupation.  It  made  an  award  in  con- 
formity with  our  law  to  the  widow  of  the 
deceased.  The  probative  facts  are  not 
in  controversy.  The  deceased  was  a  truck 
builder  and  a  repairer  of  trucks  for  loco- 
motives.    He  was   so   employed  in   peti- 


tioner's roundhouse  No.  1  at  Roseville, 
Cal.  At  the  time  of  the  accident  which 
caused  his  death  he  was  engaged  in  re- 
pairing switch  engine  No.  1173  in  round- 
house No.  1.  This  roundhouse  was  used 
for  housing  switch  locomotives,  which 
switch  locomotives  were  operated  in  the 
yards  of  Roseville  Junction  in  handling 
both  inter  and  intra  state  commerce. 
About  70  per  cent,  of  the  work  of  the 
switch  engines  in  the  Roseville  yard  is 
interstate  commerce  work.  Seventy  per 
cent,  of  the  cars  moved  through  the  yard 
are  used  in  connection  with  interstate 
commerce.  At  the  time  of  the  accident 
the  petitioner  was  not  using  switch  en- 
gine 1173  in  interstate  commerce.  It  had 
been  withdrawn  from  service  in  the  op- 
erating department  on  January  13th  and 
was  not  returned  to  the  operating  de- 
partment until  January  19th,  three  days 
after  the  accident  occurred.  The  yard- 
master  at  Roseville  Junction  resumed 
control  of  the  operation  of  the  engine  on 
January  19th,  when  it  was  restored  to 
service.  The  industrial  accident  commis- 
sion concluded  from  these  facta  that  the 
deceased  at  the  time  he  sustained  his 
injury,  while  in  the  employ  of  petitioner, 
was  not  engaged  in  interstate  commerce 
work."  The  Supreme  Court,  however, 
took  the  view  that  the  deceased  was  en- 
gaged in  interstate  commerce  and  an- 
nulled the  award  of  the  industrial  acci- 
dent commission. 

And  in  Lynch  r.  Central  Vermont  R. 
Co.,  (1915)  89  Vt.  363,  95  Atl.  683,  it 
was  held  that  a  division  roadmaster  w^ho 
while  repairing  a  broken  beam  on  the 
caboose  of  a  train  carrying  both  intra- 
state and  interstate  commerce,  was  killed, 
was  within  the  federal  Act.  To  substan- 
tiallv  the  same  effect  see  Anest  t?.  Colum- 
bia,'etc.,  R.  Co.,  (1916)  89  Wa.sh.  609, 
154  Pac.  1100. 

Afiseellaneous  construction  or  repair, — 
A  carpenter  employed  in  making  an  ex- 
tension to  repair  shops  where  engines  en- 
gaged in  interstate  commerce  are  repaired 
,i8  while  the  extension  is  in  process  of 
'  construction  engaged  in  interstate  com- 
merce. Thompson  r.  Cincinnati,  etc.,  R. 
Co.,  (1915)  165  Ky.  256,  176  S,  W.  1006, 
wherein  the  court  said:  '*  The  remaining 
question  is,  Was  appellant  at  the  time  he 
received  his  injury  engaged  in  fur- 
therance or  aid  of  interstate  c<iraraerce? 
At  that  time  the  gable  end  of  the  old 
part  of  the  shops  had  been  torn  out. 
whereby,  as  we  understand  the  record, 
it  and  the  extension  were  thro\\*n  into 
one;  tracks  had  been  laid  in  <the  exten- 
sion, pits  dug,  and  cranes  and  other  ma- 
chinery used  in  repairing  and  handling 
engines  had  been  installed  therein,  and 
several  engines  had  already  been  run  into 
the  extension  on  the  tracks  already  laid 
therein,  and  a  few  engines  had  already 
been  'set  in  there  for  temporary  work; 
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just  to  have  them  out  at  the  way  while 
they  worked/  as  said  by  one  witness.  At 
leaat  two  other  witnesses  state  that  at 
>the  time  engines  had  been  placed  in  the 
extension  on  the  tracks  laid  therein.  This 
state  of  facts  suggest  two  inquiries :  first, 
was  not  the  extension  of  the  building 
actually  in  use  by  the  company  as  an  in- 
strumentality of  interstate  commerce 
when  the  engines  were  stored  in  it?  And, 
second,  even  though  no  use,  whatsoever, 
had  been  made  of  the-  extension,  was  it 
not  from  its  very  beginning  merely  an 
adjunct  to,  and  so  intimately  connected 
with  the  original  building,  which  was  al- 
ready in  use  as  an  instrumentality  of 
interstate  commerce,  that  the  extension 
must  be  treated  and  considered  as  a  part 
of  it?  This  evidence  shows  conclusively 
that  the  extension  was  already  in  use, 
at  least  to  the  extent  of  making  a  store- 
house out  of  it,  where  engines  were  tem- 
porarily stored  so  as  to  relieve  the 
crowded  condition  in  the  older  part  of  the 
shops,  thereby  facilitating  the  repair  work 
therein.  Suppose  from  the  beginning 
there  had  Deen  no  purpose  except  to  use 
the  extension  as  a  storehouse,  certainly 
from  the  very  time  any  engines  were 
stored  therein  it  would  have  been  merely 
an  adjunct  to  and  a  part  of  the  original 
shops,  and  thereby  be  in  use  as  a  part 
of  the  original  shops.  So  that  we  think, 
under  the  evidence,  the  extension  was  al- 
ready in  use  in  connection  with  the  older 
shops  as  an  instnunentality  of  interstate 
commerce,  and  the  work  that  appellant 
was  doing  at  the  time  was  in  aid  and  fur- 
therance of  the  same." 

In  Thomas  t*.  Boston,  etc.,  R.  Co.,  (C. 
C.  A.  1st  Cir.  1916)  219  Fed.  180,  134 
C.  C.  A.  554,  reversing  (D,  C.  N.  H. 
1914)  218  Fed.  143,  it  appeared  that  the 
plaintiff  was  in  the  railroad's  employ  as 
a  carpenter  and  was  injured  by  the  fall- 
ing of  a  timber,  while  engaged  in.  work 
upon  a  roundhouse  owned  and  operated 
by  the  defendant.  The  declaration  set 
forth  that  at  and  before  that  time  the 
roundhouse  referred  to  constituted  a  part 
of  the  appliances  or  equipment  used  by 
the  defendant  "  for  the  purposes  of  hous- 
ing and  storing  the  engines  used  by  it 
in  interstate  conounerce."  Holding  that 
the  declaration  stated  a  case  within  the 
act,  the  court  said:  ''  One  engaged  in  re- 
pairing an  instrumentality  of  interstate 
conunerce  may  be  engaged  in  such  com- 
merce. Pedersen  v.  Delaware,  etc.,  R. 
Co.,  [1913]  229  U.  S.  146,  33  S.  Ot.  648, 
57  U.  S.  (L.  ed.)  1125,  Ann.  Gas.  1914C 
153.  In  Law  t\  Illinois  Cent.  R.  Co.,  [C. 
C.  A.  6th  Cir.  1913]  208  Fed.  869,  126  C. 
C.  A.  27,  the  plaintiif  employee  was  re- 
pairing an  engine,  regularly  used  for  in- 
terstate transportation,  but  at  -the  time, 
and  for  21  days  before  his  injury,  dis- 
mantled and  in  the  repair  shop  where  his 


injury  was  sustained.  Two  days  later,  its 
former  use  was  resumed.  The  Court  of 
Appeals  for  the  Sixth  Circuit  held  that 
the  suit  was  maintainable  imder  the  act.'' 

An  employee  injured  while  constructing 
a  new  office  in  a  freight  shed  used  in  in- 
terstate and  intrastate  commerce  has  been 
held  to  be  within  the  Act.  Eng.  v.  South- 
ern Pac.  Co.,  (D.  C.  Ore.  1913)  210  Fed. 
92. 

A  carpenter  engaged  in  repairing  a 
piunping  station  which  supplies  water  to 
engines  carrying  interstate  and  intrastate 
commerce  is  at  work  on  an  instrumen- 
tality of  interstate  commerce  and'  is 
within  the  federal  Act.  Newkirk  v.  Prvor, 
(Mo.  App.  1916)   183  S.  W.  682. 

A  workman  on  a  station  used  in  both 
interstate  and  intrastate  commerce  has 
been  held  to  be  engaged  in  interstate  com- 
merce. Chrosciel  v.  New  York  Cent.,  etc., 
R.  Co.,  (1916)  174  App.  Div.  176,  159 
N.  Y.  S.  924. 

In  Chesapeake,  etc.,  R.  Co.  17.  Kornhoff, 
(1916)  167  Ky.  363,  180  S.  W.  523,  it 
appeared  that  a  machinist  while  engaged 
in  repairing  a  turntable  which  was  used 
for  both  interstate  and  intrastate  trails, 
was  injured  by  reason  of  use  of  the  turn- 
table in  turning  an  engine,  which  had  just 
arrived  from  an  interstate  journey  and 
was  being  placed  in  the  roundhouse.  It 
wajs  held  that  it  was  engaged  in  inter- 
state commerce  and  was  within  the  provi- 
sions of  the  Act.  In  refuting  the  conten- 
tion that  the  incoming  tram  had  com- 
pleted its  interstate  trip  before  the  en- 
gine was  placed  on  the  turntable  the  court 
said :  "  The  argiunent  is  made  that  this 
engine  had  ended  its  interstate  trip 
when  it  was  disconnected  from  the  train, 
and  that  it,  therefore,  ceased  to  be  an 
appliance  used  in  interstate  commerce. 
We  cannot  agree  with  this  contention.  If 
the  question  hinged  entirely  upon  the  cor- 
rectness of  this  position,  the  appellant 
could  not  succeed,  because  we  are  con- 
vinced that  the  engine  at  the  time  was 
still  being  used  as  an  appliance  in  inter- 
state commerce  until  it  reached  the  loca- 
tion where  it  would  remain  until  called 
upon  for  another  trip  or  for  other  pur- 
poses, and  its  interstate  trip  was  not 
ended  until  then." 

It  has  been  held  that  an  employee  en- 
gaged in  repairing  a  telegraph  line  used 
by  the  railroad  in  dispatching  its  trains, 
both  intrastate,  and  interstate,  was  en- 
gaged in  interstate  commerce  and  so  was 
within  the  operation  of  the  federal  Em- 
ployers' Liability  Act.  Coal,  etc.,  R.  Co. 
V.  Deal,  (C.  C.  A.  4th  Cir.  1916)  231  Fed. 
604,  145  C.  C.  A.  490,  affirming  (N.  D.  W. 
Va.  1914)  216  Fed.  286  (writ  of  error 
granted  to  Supreme  Court,  Coal,  etc.,  R. 
Co.  f.  Deal,  (C.  C.  A.  4th  Cir.  1916)  232 
Fed.  1020,  146  C.  C.  A.  665)  ;  Southern 
Pac  Co.  V,  Indi^strial  Aoc.  ComnussioDi 
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(1916)  174  Cal.  19,  161  Pac.  1143;  Col- 
lins V.  Michigan  C^nt.  R,  Co.,  (1916)  193 
Mlflc.  303,  159  N.  W.  535. 

One  engaged  in  installing  block  signals 
on  an  interstate  road  is  engaged  in  inter- 
state commerce.  Saunders  v.  Southern  R. 
Co.,  (1914)  167  N.  C.  375,  83  S.  E.  573, 
wherein  the  court  said :  **  Waa  the  intes- 
tate of  the  plaintiff  employed  in  interstate 
commerce  at  the  time  of  his  death?  He 
was  an  employee  of  the  defendant  engaged 
in  installing  a  new  and  improved  block 
system  aJong  the  track  of  the  defendant 
in  place  of  another  system  already  in 
use,  and  at  the  time  of  his  death  was  re- 
turning to  his  work  train,  from  which 
he  had  been  absent  for  a  necessary  pur- 
pose only  a  few  minutes,  and  it  is  ad- 
niitted  that  the  defendant  was  engaged 
in  interstate  commerce  over  said  track. 
We  think  it  clear  that  one  employed  in 
installing  and  equipping  the  road  with 
the  block  signals  was  engaged  in  doing 
something  which  was  a  part  of  the  inter- 
state commerce  in  which  the  defendant 
waa  engaged,  to  the  same  extent  as  one 
engaged  in  repairing  a  bridge  or  a  track 
in  ^uch  commerce." 

In  Cincinnati,  etc.,  R.  Co.  t*.  Bonham, 

(1914)  130  Tenn.  435,  171  S.  W.  79,  a 
signal  man  whose  duty  it  was-  to  keep  in 
repair  a  certain  part  of  a  signal  system 
used  by  a  railroad  company  in  both  inter- 
state and  intrastate  commerce,  was  held 
to  be  engaged  in  interstate  commerce. 

A  signal  repairman  engaged  in  bonding 
the  rails  together  with  copper  wires  in 
connection  with  the  installation  of  a  new 
and  incomplete  automatic  electric  signal 
system  was  employed  in  interstate  com- 
merce.     Glunt    V.    Pennsylvania    R.    Co., 

(1915)  24  Pa.  Dist.  1098,  where  the  court 
said :  "  It  is  true  the  signal  system  at 
this  time  was  not  in  operation,  but  the 
rail  in  which  the  holes  were  being  drilled 
was  part  of  the  roadbed  which  at  the  time 
of  the  injury  was  used  in  interstate  com- 
merce." 

An  employee  engaged  in  cleaning  out  an 
ash  pit  used  by  both  interstate  and  intra- 
state engines  has  been  held  to  have  been 
engaged  in  work  on  an  interstate  instru- 
mentality and  so  to  come  within  the  Act. 
Grybowski  v.  Erie  R.  Co.,  (1916)  89  N.  J. 
L.  361,  98  Atl.  1085,  affirming  (1915)  88 
N.  J.  L.  1,  95  Atl.  764. 

Employees  not  within  the  itatute. — ^A 
laborer  engaged  in  cutting  a  tunnel  for 
an  interstate  railroad  is  not  engaged  in 
interstate  commerce,  where  the  tunnel  is 
not  so  far  completed  as  to  be  used  as  an 
instrumentality  of  interstate  commerce. 
Raymond  r.  Cliicago,  etc.,  R.  Co.,  (1917) 
243  U.  S.  43,  37  «.  Ct.  268,  61  U.  S.  (L. 
vd.)  583,  affirming  (C.  C.  A.  9th  Cir. 
1916)  233  Fed.  239,  147  C.  C.  A.  245,  and 
the  court  saying  the  question  was  settled 
**  by  recent  decisions  of  this  court,  whatr 


ever  doubt  may  have  existed  in  the  minds 
of  some  at  the  time  the  judgment  below 
was  rendered." 

In  Bravis  r.  Chicago,  ete.,  R.  Co.,  (C.  C. 
A.  8th  Cir.  1914)  217  Fed.  234,  133  C.  C. 
A.  228,  a  laborer  employed  in  the  oon- 
struction  of  a  railroad  bridge,  600  feet 
distant  from  a  railroad,  and  on  a  cut-off 
more  than  a  mile  in  length  which  had 
never  been  provided  with  rails  or  URc*d  as 
a  railroad,  but  which  when  completed  wa« 
intended  to  be  used  in  interstate  com- 
merce, was  held  not  to  be  engaged  in  in- 
terstate commerce.  The  court  said :  *'  The 
federal  Employers'  Liability  Act  protects 
only  those  employed  in  interstate  com- 
merce. Those  employed  in  the  prepara- 
tion or  construction  of  roadbeds,  rails, 
ties,  cars,  engines,  and  other  instrumen- 
talities which  are  intended  for  use  in  in- 
terstate commerce,  but  have  never  been 
and  are  not  in  use  therein,  are  not  em- 
ployed in  interstate  commerce,  and  are 
not  protected  by  that  act." 

In  Jackson  v,  Chicago,  etc.,  R.  Co., 
(W.  D.  Wash.  1914)  210  Fed.  495,  the 
plaintiff  was  engaged  in  the  const  motion 
of  an  incompleted  tunnel,  which  was  to 
be  used  by  the  defendant  company  in  in- 
terstate commerce.  The  court  held  that 
there  could  be  no  recovery  as  the  tunnel 
was  not  used  in  the  transporting  of  in- 
terstete  commerce. 

An  etnployee  on  a  work  train  engaged 
in  repairing  tracks  used  for  intrastate  and 
interstate  commerce,  injured  on  Sunday 
while  endeavoring  to  board  a  moving  train 
in  order  to  go  for  mail  for  men  at:  the 
work  camp  is  not  within  the  act.  Myers 
V.  Norfolk,  etc.,  R.  Co.,  (1913)  162  N.  C. 
343,  78  S.  E.  280,  48  L.  R.  A.  (N.  S.) 
987. 

In  McKee  v.  Ohio  Valley  Electric  R.  Co. 
(1916)  78  W.  Va.  131,  88  S.  E.  616,  it 
was  held  that  a  laborer  in  an  excavation, 
made  under  a  wooden  trestle  over  which 
the  trains  of  an  interstate  railroad  ran 
and  engaged  in  making  a  foundation  for 
a  new  steel  bridge  to  be  substituted  for 
the  wooden  trestle,  was  not  engaged  in 
interstate  commerce,  his  work  not  being 
intimately  enough  connected  with  inter- 
state commerce. 

A  section  hand  engaged  in  helping  to 
remove  ties  from  the  right  of  way  and  pil- 
ing them  for  safe  keeping  and  future  use 
has  been  held  not  to  have  been  engaged 
in  interstate  commerce,  and  the  fact  that 
the  ties  were  afterwards  used  on  a  section 
of  track  over  which  interstete  commerce 
was  hauled  did  not  alter  the  rule.  Mis- 
souri, ete.,  R.  Co.  V.  Watson,  (Tex.  Civ. 
App.  1917)    195  S.  W.  1177. 

In  Chicago,  etc.,  R.  Co.  v,  Steele,  (1915) 
183  Ind.  444.  108  N.  E.  4,  it  was  held  that 
a  laborer  injured  while  working  on  a 
track  which  waa  intended  to  be  used  in 
interstate  commercej  but  which  had  not 
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up  to  that  time  been  so  used,  was  not 
engaged  in  interstate  commerce. 

So  a  section  hand  engaged  in  peeling 
railroad  ties  along  the  right  of  way  for 
future  use  in  the  track  has  been  held  not 
to  have  been  engaged  in  interstate  com- 
merce. Karras  v,  Chicago,  etc.,  R.  Co., 
(1917)  165  Wis.  678,  162  N.  W.  923, 
L.  R.  A.  1917E  677,  wherein  it  was  said: 
"It  appears  that  the  ties  plaintiflF  was 
peeling  had  been  purchased  by  defendant 
at  Watersmeet,  Mich.,  and  shipped  to  this 
track  section.  They  were  dumped  in  piles 
of  from  thirty  to  fifty  and  more  to  be 
peeled  and  subsequently  used  where 
needed  in  the  repair  of  the  track.  They 
were  so  used  during  the  summer  and  up 
to  some  time  in  September.  Ties  with 
the  bark  on  were  not  put  into  the  track. 
Hence  in  order  to  be  fully  prepared  for 
track  repair  they  must  be  peeled.  The 
peeling,  tlierefore,  was  a  part  of  the  proc- 
ess of  manufacture  of  the  ties  for  the 
purpose  intended.  This  process,  in  the 
case  at  bar,  was  can'ied  on  independent  of, 
and  separate  from,  a  then  immediate  use 
of  the  ties  in  track  repair.  It  was  a 
preparation  of  them  for  future  use.  That 
it  was  done  by  the  defendant  upon  its 
right  of  way,  instead  of  by  others  else- 
where, or  that  the  ties  were  destined  for 
interstate  commerce,  cannot  constitute  the 
process  of  their  manufacture  interstate 
commerce  work.  To  constitute  that  there 
must  be  an  actual  entering  upon  or  en- 
gagement in  such  work.  A  mere  manu- 
facture or  preparation  of  material  which 
is  destined  at  some  time  in  the  future  at 
some  place  to  be  used  in  interstate  com- 
merce work  is  not  enough." 

Holding  that  a  section  hand  employed 
ordinarily  in  replacing  rails  on  an  inter- 
state track  was  not  engaged  in  interstate 
commerce  while  merely  loading  old  rails 
lying  on  the  right  of  way,  the  court  in 
Cincinnati,  etc.,  R.  Co.  t*.  Hansford,  ( 1917) 
173  Ky.  126,  190  S.  VV.  690,  said:  "The 
federal  employers*  liability  act  does  not 
necessarily  apply  to  the  same  person  in 
all  the  details  of  his  employment,  since 
one  man  may  have  duties  including  both 
interstate  and  intrastate  commerce  and  he 
would  be  subject  to  the  act  while  engaged 
in  the  one,  and  not  in  the  other.  ...  It 
will  be  observed  that  it  nowhere  appears 
that  Hansford  was  engaged,  either  in  tak- 
ing out  old  rail-s  or  putting  in  new  rails; 
the  most  that  can  be  siaid  from  the  proof 
is  that  Hansford  was  engaged  in  loading 
old  rails  that  had,  at'  some  time,  been 
taken  out  of  the  track  and  were  lying  on 
the  right  of  way.  This  proof  brings  the 
case  squarely  within  the  decision  in  Uli- 
nois  Cent.  R.  Co.  r.  Kelly,  [1916]  167 
Ky.  745,  181  S.  W.  375,  where  it  was  held 
that  a  st'ction  hand,  engaged  in  loading 
on  a  flat  car,  old  rails  from  the  right  of 
way,  precisely  as  in  this  case,  was  not 
engaged  in  interstate  commerce." 


So  a  carpenter  building  forms  into 
which  concrete  was  to  be  poured  to  form 
a  retaining  wall  for  the  tracks  of  a  rail- 
road engaged  in  both  interstate  and  intra- 
state commerce  has  been  held  not  to  be 
within  the  Act.  Dickinson  -b.  Industrial 
Board^  (1917)  280  HI.  342,  117  N.  E.  438, 
wherein  it  was  said:  "His  employment 
need  not  be  directly  in  the  transportation 
of  goods  from  one  state  into  another  or 
in  the  operation  or  movement  of  trains. 
If  he  is  engaged  in  the  operation,  main- 
tenance, or  repair  of  any  of  the  instru- 
mentalities used  by  the  carrier  in  the 
transportation  of  goods  from  one  state 
into  another  he  is  engaged  in  interstate 
commerce.  Section  men  repairing  a  track, 
carpenters  repairing  a  bridge,  machinists 
and  car  repairers  working  on  engines  and 
cars,  and  hostlers  caring  for  engines,  are 
engaged  in  interstate  commerce  if  the 
track,  bridge,  engines,  and  cars  are  used 
in  interstate  commerce.  Their  work  has 
a  direct  and  substantial  connection  with 
interstate  transportation  and  is  an  es- 
sential part  of  it.  This  cannot  be  said 
of  Olson's  work.  It  had  no  connection, 
even  remote,  with  transportation.  It  was 
preliminary  to  the  erection  of  a  structure 
which  might  eventually  form  a  part  of 
the  roadbed  used  in  interstate  commerce. 
The  forms  were  not  instrumentalities  of 
interstate  commerce,  and  the  retaining 
walls,  which  had  not  yet  been  built,  could 
not  be  such  insrtrumentalities  until  the 
filling  which  they  were  to  retain  and  upon 
which  the  tracks  were  to  rest  had  been 
deposited  in  place^  Olson's  work  was  a 
matter  of  indifference,  so  far  as  the  inter- 
state con^merce  in  which  the  plaintiffs  in 
error  were  engaged  was  concerned,  though 
the  structure  to  be  erected  might  eventu- 
ally become  an  instrument  of  such  com- 
merce." 

In  Hudson,  etc.,  R.  Co.  v,  lorio,  (C.  C. 
A.  2d  Cir.  1917)  239  Fed.  855,  162  C.  0. 
A.  641,  wherein  it  appeared  that  an  em- 
ployee was  engaged  in  placing  rails  in  a 
pit*  for  future  use,  the  court  said :  "  It 
cannot  be  said  that  the  rails  which  lorio 
was  engaged  in  storing  against  a  use  that 
was  certainly  not  imminent,  and  might 
never  occur,  were  at  the  moment  engaged 
in,  or  practically  part  of,  interstate  com- 
merce; for  that  commerce  was  going  on 
without  any  present  assistance,  either 
from  lorio,  or  the  rails  on  which  he  was 
working,  or  the  men  who  were  working 
with  him.  We  therefore  hold  that  the 
actual  employment  or  use  at  the  moment 
of  injury  of  the  thing  upon  which  the 
person  injured  w^as  working  is  the  test 
of  applicability  of  the  statute,  under  cir- 
cumstances such  as  shown  here.  By  that 
test  plaintiff  below  was  not  practically 
engaged  in  or  a  part  of  interstate  com- 
merce when  he  was  hurt,  and  the  judg- 
ment is   reversed." 

Following  Chicago,  etc.,  R.  Co.  r.  TTr.r- 
rington,  (1916)  241  U.  S.  177,  36  S.  Ct, 
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517,  60  U.  S.  (L.  ed.)  941,  cited  infra, 
p.  1268,  the  court  in  Kelly  v,  Pennsyl- 
vania R.  Co.,  (C.  C.  A.  3d  Cir.  1916) 
238  Fed.  95,  161  C.  C.  A.  171,  wherein 
it  appeared  that  a  carpenter  was  injured 
while  causing  the  removal  of  lumber  from 
storage  tracks  to  certain  coal  chutes  which 
he  had  been  directed  to  repair,  said: 
"What  is  there,  then,  in  the  case  at  bar 
from  which  it  can  be  inferred  that  Kelly 
was,  at  the  time  he  was  killed,  engaged 
in  interstate  transportation  ?  His  engage- 
ment in  causing  the  transfer  of  the  lumber 
from  the  storage  tracks  to  the  place  where 
it  was  to  be  used  does  not  connect  him 
more  closely  with  transportation  than 
Harrington's  engagement  in  taking  coal 
from  the  storage  tracks  to  the  coal  chutes. 
In  neither  ease  was  there  such  close  direct 
relation  to  interstate  transportation  as 
would  require  the  application  of  the  pro- 
visions of  the  law." 

Where  rails  were  removed  from  a  track 
and  new  ones  put  in  their  places  several 
days  before  plaintiff  was  injured,  and 
were  laid  on  the  ground  outside  of  and 
parallel  with  the  track,  and  could  not 
have  interfered  with  the  railroad's'  use 
of  the  track  or  its  business  as  a  carrier, 
and  .it  was  not  shown  to  have  been  the 
intention  of  the  railroad  company  to  use 
these  rails  in  its  track  elsewhere,  or  that 
they  were  so  used,  or  even  fit  for  such 
use,  the  work  of  gathering  them  up  for 
the  purpose  of  storing  them  elsewhere,  or 
perhaps  selling  them  as  scrap  steel,  could 
in  no  sense  be  considered  as  a  repairing 
of  the  track,  or  as  necessary  to  the  rail- 
roadf's  engaging  in  interstate  commerce. 
Illinois  Cent.  R.  Co.  i;.  Kelly,  (191(r) 
167  Ky.  745,  181  S.  W.  375. 

In  Alexander  v.  Great  Northern  R.  Co., 
(1916)  51  Mont.  565,  154  Pac.  914,  a  con- 
ductor on  a  work  train,  operating  wholly 
within  the  state,  and  carrying  timber  to 
a  point  within  the  state  from  where  it 
would  be  carried  by  a  tributary  branch  to 
the  company's  tie  treating  plant  within 
the  state,  from  which  place  it  was  shipped 
to  various  points  either  within  or  with- 
out the  state  as  the  need  arose,  was  held 
not  to  be  engaged  in  interstate  commerce. 

In  Killes  v.  Great  Northern  R.  Co., 
(1916)  93  Wash.  416,  161  Pac.  69,  it  was 
held  that  a  workman  building  a  scaffold 
to  be  used  in  painting  a  freight  shed  used 
for  interstate  traffic  was  not  engaged  in 
interstate  commerce.  The  court  said: 
"The  building  of  a  scaffold  in  a  freight 
shed  upon  which  a  workman  is  to  stand 
while  painting  the  roof  has  no  direct  or 
immediate  connection  with  interstate  com- 
merce, nor  is  it  a  necessary  incident  in 
furthering  the  movement  of  interstate 
froiorht.  It  mav  be  admitted  that  the 
freight  shed  is  an  instrumentality  made 
URe  of  in  interstate  commerce,  but  the 
respondent  was  not  at  work  upon  the 
freight  shed.     His  act  wajs  at  least  one 


step  removed  from  any  connection  with 
interstate  commerce  or  any  of  its  in- 
strumentalities either  directly  or  indi- 
rectly." 

An  employee  engaged  in  loading  sand 
and  gravel  at  a  gravel  bank  for  repair 
of  an  interstate  railroad,  and  who  was 
killed  by  the  falling  of  a  portion  of  the 
bank  on  which  he  was  at  work  has  been 
held  not  to  have  been  engaged  in  inter- 
state commerce.  Yaswo,  etc.,  R.  Co.  v. 
Houston,  (1917)  114  Miss.  888,  75  So. 
690,  wherein  the  court,  basing  its  ruling 
on  the  decision  in  Delaware,  etc.,  R.  Co. 
V.  Yurkonis,  (1915)  238  U.  S.  439.  35 
S.  Ct.  902,  59  U.  S.  (L.  ed.)  1397.  and 
distinguishing  that  case  from  Pt»dersen 
V.  Delaware,  etc.,  R.  Co.,  (1913)  229  U. 
S.  146,  33  S.  Ct.  648,  57  U.  S.  (L.  ed.) 
1125,  Ann.  Cas.  191 4C  153,  said:  *' It 
is  insisted  by  appellee  that  all  of  the 
decisions  of  the  supreme  court  since  the 
decisions  in  the  Pedersen  and  Yurkonis 
Cases  clearly  indicate  that  the  supreme 
court  has  intended  to  limit  the  influence 
of  the  Pedersen  case  rather  than  to  ex- 
tend it.  W^hether  this  be  true  or  not  is 
not  for  us  to  say,  but  since  appellant 
stands  squarely  upon  the  Pedersen  case, 
saying,  *  If  this  case  is  sound,  this  case 
must  be  governed  by  the  federal  act,'  we 
will  examine  the  Pedersen  case  and  its 
applicability    to    the    present    case.      The 

fist  of  the  Pedersen  case,  as  interpreted 
y  appellant's  briefs,  is  that  Pedersen  was 
*  engaged  in  the  repair  of  an  interstate 
highway,'  and  for  this  reason  he  was  '  em- 
ployed in  interstate  commerce.*  This  an- 
alysis of  the  Pedersen  case  seems  to  be 
sound,  but  it  seems  to  us  that  the  Supreme 
Court  of  the  United  States  in  the  Yurk- 
onis case  drew  in  the  lines  somewhat,  by 
holding  that  Yurkonis  did  not  bring  him- 
self within  the  federal  act.  He  was  min- 
ing coal  intended  to  be  used  in  interstate 
commerce,  but  the  manner  of  receiving 
the  injury  was  too  remote  to  justify  the 
conclusion  that  he  was  employed  in  inter- 
state commerce.  A  consideration  of  the 
facts  developed  upon  the  trial  of  the  in- 
stant case,  taken  most  favorably  for  ap- 
pellant, indicate  that  the  decea.«*ed  was 
employed  in  mining  gravel  for  the  ulti- 
mate repairing  or  building  of  the  highway 
over  which  the  interstate  commerce  of 
the  railroad  would  be  operated.  Yurkonis 
was  employed  in  mining  coal  to  be  used 
by  the  carrier  to  make  steam  power  for 
the  transportation  of  its  commerce  be- 
tween the  states,  and  yet  the  supreme 
court  said:  *The  manner  of  the  receiving 
of  the  injury  by  plaintiff  showed  conclu- 
sively that  it  did  not  occur  in  interstate 
commerce.*  May  we  not  say  the  same 
aliout  Mr.  Houston?  It  seems  to  us  that 
the  character  of  the  work  and  the  manner 
in  which  the  injury  was  received  in  the 
Yurkonis  case  and  in  the  present  case  arc 
strikingly   similar.     On   the   other   hand, 
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Pedersen  was  working  directly  upon  the 
highway,  and  received  his  injury  by  a 
train  operated  on  the  highway.  So,  as  we 
interpret  the  ^tuation,  this  case  is  eon- 
trolled  by  the  principles  of  the  Yurkonis 
case* 

A  mechanic  repairing  a  locomotive  in  a 
railroad  company's  roundhouse  in  Iowa 
was  not  then  employed  in  interstate  com- 
merce, Minneapolis,  etc.,  R.  Co.  v.  Win- 
ters, (1917)  242  U.  S.  353,  37  S.  Ct.  170, 
ffl  U.  S.  (L.  ed.)  358,  154  N.  W.  964, 
155  N.  W.  1103  {reversing  on  this  point, 
but  for  other  reasons  affirming  judgment 
in   (1914)   126  Minn.  260,  148  N.  W.  106; 

(1915)  131  Minn.  181,  496),  where  the 
court  said :  "  The  engine  had  been  used  in 
the  hauling  of  freight  trains  over  defend- 
ant's line  .  .  .  which  freight  trains  hauled 
both  intrastate  and  interstate  commerce, 
and  ...  it  was  so  used  after  the  plain- 
tiff's injury.'  The  last  time  before  the 
injury  on  which  the  engine  was  used  was 
on  October  18  when  it  pulled  a  freight 
train  into  Marshalltown,  and  it  was  used 
again  on  October  21,  after  the  accident,  to 
pull  a  freight  train  out  from  the  same 
place.  That  is  all  that  we  have,  and  is 
not  sufficient  to  bring  the  case  under  the 
act.  This  is  not  like  the  matter  of  re- 
pairs upon  a  road  permanently  devoted  to 
commerce  among  the  states.     An  engine 

•  as  such  is  not  permanently  devoted  to  any 
kind  of  traffic  and  it  does  not  appear  that 
this  engine  was  destined  especially  to  any- 
thing more  definite  than  such  business  as 
it  might  be  needed  for.  It  was  not  inter- 
rupted in  an  interstate  haul  to  be  repaired 
and  go  on.  It  simply  had  finished  some 
Interstate  business  and  had  not  yet  begun 
upon  any  other.  Its  next  work,  so  far  as 
appears,  might  be  interstate  or  confined 
to  Iowa,  as  it  should  happen.  At  the 
moment  it  was  not  engaged  in  either. 
Its  character  as  an  instrument  of  com- 
merce depended  on  its  employment  at  the 
time  not  upon  remote  probabilities  or  upon 
accidental  later  events." 

In  Central  R.  Co.  r.  Paslick,  (C.  C.  A. 
2d  Cir.  1917)  239  Fed.  713,  152  C.  C.  A. 
547,  wherein  it  appeared  that  an  employee 
was  injured  while  at  work  repairmg  a 
car  belonging  to  another  interstate  car- 
rier, the  court  said:  "  If  the  repair  of 
an  engine  in  the  intervals  between  its 
interstate  occupations  is  not  sufficiently 
close  to  commerce  to  be  a  part  of  it, 
the  repair  of  a  car,  which  moves  only  when 
the  engine  hauls  it,  is  certainly  no  closer." 

In    Shanks   v.   Delaware,    etc.,    R.    Co., 

(1916)  230  U.  S.  556,  36  S.  Ct.  188,  60 
U.  S.  (L.  ed.)  436,  L.  R.  A.  1916C  707 
(affirming  (1915)  214  N.  Y.  413,  108  N. 
E.    644,    Ann.    Cas.     191 6E    467,    which 

^affirmed  (1914)  163  App.  Div.  565/148 
N.  Y.  S.  1034),  it  was  held  that  a  work- 
man employed  in  a  machine  shop  of  a 
railroad  company  engaged  in  both  inter- 
state and  intrastate  commerce  whose  usual 
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duties  consisted  in  repairing  locomotives 
but  who  was  injured  in  taking  down  an 
overhead  shaft,  which  was  us^  to  com- 
municate power  to  some  of  the  machinery 
used  in  the  repair  shop  was  not  engaged 
in  interstate  commerce  at  the  time  of  the 
occurrence  and  did  not  come  under  the 
federal  Employers*  Act. 

Following  the  decision  of  the  Supreme 
Ourt  in  the  last  preceding  paragraph, 
the  court  in  Castonguay  v.  Grand  Trunk 
Ry.,  (Vt.  1917)  100  Atl.  908,  held 
that  a  workman  engaged  in  the  repair  of 
a  roundhouse  wall  was  not  employed  in 
interstate  commerce,  saying :  *'  If  he  was 
then  at  work  upon  a  direct  and  permanent 
instrumentality  of  such  transportation, 
such  as  the  road  bed  or  a  bridge,  or  a 
locomotive  or  car  temporarily  withdrawh 
from  that  service  for  repairs,  he  was 
within  the  protection  of  the  act;  if,  on 
the  other  hand,  he  was  working  upon  an 
indirect,  remote,  or  possible  instrumental- 
ity of  such  transportation,  he  was  noi 
within  the  act.  We  feel  constrained  to 
hold  that  this  case  is  ruled  by  the  Shanks 
case  and  not  by  the  Pedersen  case,  and 
that  Castonguay's  relation  to  interstate 
trainsportation  was  too  remote  to  bring 
him  within  the  act.  It  seems  clear  that 
if  a  workman  changing  a  shaft  in  a  ma- 
chine shop  is  too  far  removed  from  the 
actual  transportation  to  be  within  the 
act,  he  woula  be  equally  so  if  he  was  re^ 
pairing  or  replacing  the  shaft;  and  he 
would  be  equally  so  if  he  was  changing 
the  location  of  a  window  in  the  shop, 
or  repairing  it,  or  replacing  it.  The 
machine  shop  and  the  roundhouse  are  both 
parts  of  the  necessary  equipment  of  inter- 
state railroads;  but  they  are  not  so  di- 
rectly related  to  actual  transportation  as 
*  to  be  practically  a  part  of  it.'  If  Shanks 
was  not  engaged  in  interstate  commerce, 
Castonguay  could  not  have  been,  for  he 
was  one  step  further  removed  from  actual 
transportation." 

In  Washington,  etc..  Electric  R.  Co.  r. 
Owen-s,  (Aid.  1917)  101  Atl.  532,  reversing 
judgment  for  the  plaintiff,  and  without 
awarding  a  new  trial,  the  court  said: 
"  Judge  Dobler,  who  presided  at  the  trial 
below,  followed  the  ruling  of  this  court 
in  Baltimore,  etc.,  R.  Co.  v.  Branson, 
[19161  128  Md.  678,  98  Atl.  225.  In  that 
case  Brandon  suffered  injury  in  the  shops 
at  Cumberland  while  engaged  in  painting 
engines  and  cars  used  in  both  interstate 
and  intrastate  commerce,  and  this  court 
allowed  a  recovery  upon  the  ground  that 
the  work  of  painting  these  engines  and 
car»  had  a  reasonable  and  substantial 
relation  to  interstate  commerce.  But  that 
case  has  been  reversed  by  the  Supreme 
Court  of  the  United  States  (Baltimore^ 
etc.,  R.  Co.  V.  Branson,  [19171  242  U.  S. 
623,  37  S.  Ct.  244,  61  U.  S.  (L.  ed.)  534), 
apparently  upon  the  sole  ground  that 
Branson   was   not   engaged    in   interstate 
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commerce   at   the   time   he   suffered    the 
injury." 

The  courts  draw  a  distinction  between 
the  repair  of  rolling  stock,  tools  and  other 
appliances  of  a  railroad  which  diaj  or 
may  not  be  used  in  its  interstate  service, 
and  the  repair  of  its  tracks,  bridges,  etc., 
which  though  used  also  for  intrastate 
commerce  are  necessarily  used  for  inter- 
state commerce.  In  the  case  of  the  re- 
pair of  rolling  stock,  etc.,  the  employee 
so  engaged  is  held  not  to  be  within  the 
Act  unless  the  instrument  under  repair 
is  designated  positively  for  use  in  inter- 
state commerce.  Thus  in  Narey  v.  Min- 
neapolis, etc.,  R.  Co.,  (1916)  177  la.  606, 
159  N.  W.  290,  wherein  it  appeared  that 
an  employee  engaged  in  repair  work  on 
an  engine,  which  had  been  engaged  in  in- 
terstate commerce  but  which  at  the  time 
of  the  injury  was  not  selected  for  use  in 
either  intrastate  or  interstate  commerce 
and  which  might  be  used  in  either,  it  was 
said:  **  As  te  the  tracks,  brid^i^,  etc., 
they  may  be  used  for  both  inter^ate  and 
intrastate  commerce.  In  such  case,  even 
though  the  tracks  are  used  for  both, 
they  are  necessarily  used  for  interstate 
conunerce.  In  the  case  last  supposed, 
the  employment  by  one  to  keep  the  track 
in  repair  necessarily  and  directly  contrib- 
utes to  its  use  for  interstate  commerce, 
and  unless  the  trade  is  kept  in  repair, 
interstate  traffic  could  not  be  carried  on 
at  all.  So,  too,  had  it  been  shown  that 
engine  446  was  being  prepared  for  an 
interstate  trip.  But  an  engine  may  be  so 
used  in  intrastate  commerce.  In  the  in- 
stant case,  had  it  been  shown  that  plain- 
tiff was,  at  the  time  he  was  hurt,  engaged 
in  preparing  engine  446  for  use  by  the 
defendant  for  a  trip  outside  the  state, 
the  rule  might  apply,  but,  as  stated,  there 
is  no  such  showing." 

An  employee  is  not  employed  by  the 
carrier  in  interstate  commerce  where  he 
is  engaged  in  constructing  or  repairing  an 
appliance  which  may  thereafter  be  used 
to  facilitate  intrastate  or  interstate  trans- 
portation as  occasion  may  require  and 
which  is  intended  therefor,  but  is  not  at 
the  time  the  repairs  in  qu^ion  are  being 
made  in  use  for  the  purpose  of  facilitating 
interstate  transporUition.  Ruck  v,  Chi- 
cago, etc.,  R.  Co.,  (1913)  163  Wis.  168, 
140  N.  W.  1074,  holding  that  a  boiler- 
maker  repairing  a  boiler  used  on  a  wreck- 
ing train  which  when  in  proper  condition 
was  used  in  both  intrastate  and  inter- 
state commerce  was  not  within  the  Act. 
Ruck  V.  Chicago,  etc.,  R.  Co.,  (1913)  153 
^^8.  158,  140  N.  W.  1074. 

An  employee  engaged  in  repairing  a  car 
which  was  used  during  the  previous  week 
in  interstate  commerce  but  which  was  used 
in  intrastate  commerce  after  its  repair  has 
been  held  not  to  be  within  the  Act.  Love- 
less V,  Louisville,  etc.j  R.  Co.,  (Ala.  1917) 
75  So,  7, 


An  employee  assisting  in  unloading 
wreckage  from  a  car  for  the  purpose  of 
selecting  that  which  is  capable  of  repair 
is  not  brought  within  the  Act  merely  be- 
cause inspectors  several  days  later  desig- 
nate the  parts,  through  which  he  is  in- 
jured, to  be  shipped  out  of  the  state  for 
repair.  SchaefTer  v,  Illinois  Cent.  R.  Co., 
(1916)  172  Ky.  337,  189  S.  W.  237, 
wherein  it  was  said:  "Can  it,  we  may 
ask,  with  any  pretmse  of  reason  be  con- 
tended that  where  an  employee  of  a  com- 
mon carrier  is  killed  in  unloading  from 
a  car  in  its  yards  wrecked  material,  a 
week  before  removed  from  the  scene  of 
the  wreck,  that  it  may  be  separated  in 
parts  for  other  employees  to  later  inspect 
and  determine  what,  part  of  it,  if  any, 
shall  be  repaired  for  future  use,  that 
such  employee  was  engaged  in  interstate 
commerce,  because  other  employees,  more 
than  a  month  later,  happened  to  decide 
that  a  particular  part  of  the  wrecked 
material,  and  the  same  which  fell  upon 
and  killed  the  decedent,  should  be  repaired 
for  some  sort  of  use  in  the  carrier's  busi- 
ness and  even  sent  into  another  state  for 
that  purpose?  In  our  opinion  the  evi- 
dence contained  in  the  record  fails  to 
show  that  the  work  appellant's  decedent 
was  performing  when  the  injuries  that 
caused  his  death  were  received,  was  a  « 
service  'in  interstate  commerce,  hence  the 
action  of  the  trial  court  in  peremptorily 
directing  a  verdict  for  the  appellees  was 
proper." 

In  Heimbach  v.  Lehigh  Valley  R.  Co., 
(E.  D.  Pa.  1912)  197  Fed.  579.  it  ap- 
peared that  employees  of  a  railroad  com- 
pany were  killed  while  repairing  a  car 
that  had  been  transports!  from  New 
Jersey  to  Pennsylvania,  and  during  that 
transit  had  been  engaged  in  commerce 
between  the  states.  But  it  appeared  that 
the  car  had  reached  its  destination  and 
was  empty,  and  having  been  found  to  need 
repairs,  it  was  put  upon  a  side  track  for 
that  purpose.  It  was  held  that  the  em- 
ployees so  engaged  were  not  within  the 
?rotection  of  this  Act.  Compare  Northern 
•ac.  R.  Co.  t?.  Maerkl,  (C.  C.  A.  9th  Cir. 
1912)    198  Fed.  1,  117  C.  C.  A.  237. 

In  Parsons  v.  Delaware,  etc.,  R.  Co., 
(1915)  167  App.  Div.  536,  163  N.  Y.  S. 
179,  a  workman  repairing  an  empty  oar 
which  had  been  used  in  interstate  com- 
merce, and  which  after  being  repaired  was 
returned  empty  for  the  purpose  of  making 
an  interstate  trip,  was  said  not  to  be  en- 
gaged in  interstate  commerce.  Compare 
Gaines  v.  Detroit,  etc.,  R.  Co.,  (1914) 
181  Mich.  376,  148  N.  W.  397. 

In  Okrzes  ©.  Lehigh  Valley  R,  Co., 
(1915)  170  App.  Div.  15,  155  N.  Y.  S. 
919,  a  railroad  employee,  working  in  a  re- 
pair shop  at  the  repair  of  a  car  which  had 
been  used  previously  in  both  interstate 
and  intrastate  commerce  was  held  not  to 
be  engaged  in  interstate  commerce  at  the 
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time  of  the  injury.  In  MiBSouri,  etc.,  R. 
Co.   V.   Denahy,    (Tex.    Civ.   App.    1914) 

165  S.  W.  529,  a  contrary  view  was  taken 
on  similar  facts.  And  see  Lorick  v.  Sea- 
board Air  Line  Ry.,  (1915)  102  S.  C. 
276,  86  S.  £.  675,  Ann.  Cas.  1917D  920. 

A  carpenter  engaged  in  erecting  a  stove 
pipe  to  be  used  in  a  round  house  where 
engines  engaged  in  interstate  commerce 
were  kept  was  held  in  Dunn  t*.  Missouri 
Pac  R.  Co.,  (Mo.  App.  1916)  190  S.  W. 
966,  not  to  be  engagea  in  interstate  com- 
merce. 

In  Louisville,  etc.,  R.  Co.  i;.  Carter, 
(1915)  195  Ala.  382,  70  So.  655,  Ann. 
Cas.  1917E  292,  it  was  held  that  an  en- 
gineer who  was  injured  while  repairing 
a  locomotive  used  to  draw  a  work  train 
engaged  in  filling  a  washout  on  an  inter- 
state line,  but  which  locomotive  moved 
within  the  state  at  all  times,  was  not  em- 
ployed in  interstate  commerce  and  could 
not  bring  an  action  under  the  federal  Act. 

e.  Employee  Supplying  Fuel  or  Water 

Employees  within  the  Act  —  In  gen- 
eral.— ^An  employee  engaged  in  providing 
coal  and  water  for  trains  used  in  inter- 
state ccHnmeroe  is  within  the  federal 
Employers'  Liability  Act.  Guy  r.  Cin- 
cinnati Northern   R.   Co.,    (Mich.    1917) 

166  N.  W.  667.     . 

Supplying  fuel, — ^An  employee  engaged 
to  handle  coal  in  railroad  yards,  unload 
the  same  into  chutes  and  from  there  into 
the  tenders  of  engines  used  in  interstate 
commerce  and  to  make  reports  of  hi  a  work 
to  the  railroad  compan^r  is  engaged  in  in- 
terstate commerce.  Chicago,  etc.,  R.  dJo. 
V.  Bond,  (1915)  47  Okla.  161,  148  Pac. 
103,  wherein  i^e  court  said:  "This  for 
the  reason  that  his  contract  required  him 
to  furnish  the  labor  that  coaled  the  en- 
gines and  made  the  steam  that  created 
the  power  that  sped  the  trains  carrying 
both  intrastate  and  interstate  commerce 
on  its  way,  and  that  the  turning  in  of 
the  tickets  to  Wallace  at  the  freighthouse 
was,  in  a  manner,  making  his  report  to 
the  company  of  what  he  had  done,  which 
was  incident  to  his  contract  and  within 
the  scope  of  his  employment.  In  other 
words  we  are  of  opinion,  it  being  conceded 
that  defendant  was  engaged  in  interstate 
commerce  at  the  time,  that  so  was  de- 
ceased for  the  reason  that  at  that  time 
he  was  engaged  in  his  master's  business 
and  was  furnishing  or  in  the  act  of  at- 
tempting to  furnish  something  to  con- 
tribute thereto."  In  this  case  it  appearett 
that  the  deceased  when  injured  was  under 
contract  with  the  defendant  railroad  com- 
pany to  furnish  all  the  labor  necessary 
to  handle  the  coal  furnished  by  the  com- 
pany at  a  given  point.  It  was  contended 
that  he  was  an  independent  contractor 
and  as  such  not  "  employed  "  by  the  de- 
fendant, but  the  court  as  to  the  conten- 
tion said:  "As  the  contract  in  question 
i^bligated  decease  to  fwrnisb  all  labor 


'  required '  to  handle  all  coal  '  furnished  ' 
by  the  company  at  Enid,  and  to  unload 
its  cars  in  its  coal  chutes  *  and  place  on 
cars  or  engines  as  desired '  by  the  com- 
pany, and  *  to  unload  all  coal  for  station- 
ary boilers'  located  no  telling  where  on 
the  company's  right  of  way  and  to  un- 
load wood  from  its  cars  on*  storage  piles 
in  its  yards  there  and  to  load  cinders 
from  its  risht  of  way  to  cars  *  at  points 
designated  oy  the  company,*  a  fair  con- 
struction of  the  contract  is  that  the  com- 
pany had  the  riffht,  under  the  contract, 
to  control  and  direct  him  in  the  work 
and  that  he  was  an  employee  of  the  com- 
pany and  not  an  indepenaent  contractor, 
besides,  the  contract  characterizes  him 
as  an  employee  by  reason  of  the  fact  that 
the  intent  of  the  contract  is  to  reserve 
the  right  in  the  company  to  discharge 
him  at  its  pleasure.  We  are  therefore  of 
opinion  that,  at  the  time  he  was  injured, 
deceased  was  not  an  independent  con- 
tractor but  an  employee  of  the  company, 
and  is  entitled  to  recover  under  tlie  Fed- 
eral Employer's  Liability  Act  —  that  is, 
if  at  that  time,  he  was  *  engaged  in  inter- 
state commerce'  within  the  contempla- 
tion of  the  act." 

See  further,  to  the  effect  that  an  em- 
ployee engaged  in  shoveling  coal  from 
cars  into  chutes  or  pockets,  for  use  on 
interstate  trains  is  engaged  iv  interstate 
commerce,  Kamboris  i?.  Oregon- Washing- 
ton R.,  etc.,  Co.,  (1916)  75  Ore.  358,  146 
Pac.  1097,  wherein  the  court  said:  "In 
the  case  at  bar  we  cannot  see  why  the 
act  of  furnishing  the  coal  for  fuel,  and 
placing  the  same  in  the  pockets  of  the 
chute  to  be  used  partly  m  the  engines 
engaged  in  interstate  traffic,  was  not  just 
as  essential  in  the  matter  of  running  in- 
terstate trains  as  the  act  of  taking  the 
same  out  of  such  chute  or  pockets  and 
placing  it  upon  the  tenders  of  the  en- 
gines, or  any  other  act  of  the  employees 
in  running  the  engines  and  trains  trans- 
porting such  commodities.  If  it  were  im- 
possible to  fill  the  position  of  the  de- 
ceased, and  the  coal  was  not  furnished, 
interstate  commerce  would  stop  or  be  re- 
tarded to  that  extent,  and  it  clearly  seems 
to  us  that  the  general  duties  of  the  de- 
cedent, as  well  as  the  act  he  was  per- 
forming at  the  particular  time  of  the  in- 
jury, had  a  very  substantial  bearing  upon 
and  relation  to  interstate  commerce.  It 
cannot  be  said  consistently  that  the  de- 
cedent was  not  engaged  in  his  duty  be- 
cause he  was  waiting  for  the  cars  to  ap- 
proach the  proper  place  in  order  to  block 
the  wheels.  It  might  as  well  be  said 
that  a  switchman  was  not  engaged  in  his 
duty  w^hile  waiting  for  a  train  to  pass 
a  switch  in  order  to  turn  the  same.  The 
act  of  placing  the  cars  of  coal  in  the 
chute  was  similar  to  decedent's  general 
duties  of  shoveling  coal,  and  was  a  neces- 
sary service  in  preparing  the  fuel  for  the 
engines  hauling  the  interstate  traini," 
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In  Southern  R.  Co.  v.  Peters,  (1915) 
194  Ala.  94,  69  So.  611,  it  was  held  that 
a  worker  employed  at  a  coal  chute,  who 
was  injured  while  getting  a  "  buggy  "  of 
coal  ready  for  an  interstate  train,  was 
engaged  in  interstate  commerce  and  en- 
titled to  maintain  an*  action  under  the 
Act.  To  substantially  the  same  effect  see 
Armbruster     r.     Chicago,     etc.,     R.     Co., 

(1914)  166  la.  155,  147  N.  W.  337.    Com- 
pare Zavitovsky  t?.  Chicago,  etc.,  R.  Co., 

(1915)  161   Wis.  461,  154  N.  W.  974. 
And   it  has   been   held   that  a   laborer 

employed  to  wheel  coal  to  heat  a  repair 
shop  of  a  railroad  company  engaged  in 
both  intrastate  and  interstate  commerce, 
in  which  shop  most  of  the  cars  repaired 
were  those  used  in  interstate  commerce, 
was  engaged  in  interstate  commerce. 
Cousins  f.  Illinois  Cent.  R.  Co.,  (1914) 
126  Minn.  172,  148  N.  W.  58.  The  court 
said:  "That  the  men  engaged  in  re- 
pairing the  cars  were  employed  in  inter- 
state commerce  is  well  settled.  That  an 
employee,  carrying  materials  to  the  shop 
to  be  used  in  repairing  the  cars,  would 
be  employed  in  interstate  commerce,  the 
Pedersen  case  decides.  It  seems  no  ex- 
tension of  the  construction  thus  given  to 
the  statute  to  hold  that  an  employee 
carrying  coal  for  use  in  heating  the  shop 
where  the  repairs  were  made  is  employed 
in  interstate  'commerce.  The  repairs 
could  not  be  made  unless  the  shop  was 
heated." 

In  Chicago,  etc.,  R.  Co.  v.  De  Bord, 
(Tex.  1917)  192  S.  W.  767,  it  was  held 
that  a  brakeman  engaged  in  assisting  in 
the  placing  of  a  coal  car  on  an  elevated 
track  so  that  it  could  be  unloaded  into 
coal  chutes  from  which  engines  used  in 
interstate  traffic  were  supplied  was  en- 
gaged   in    interstate    commerce. 

In  Montgomery  r.  Southern  Pac.  Co., 
(1913)  64  Ore.  697,  131  Pac.  607,  47 
L.  R.  A.  (N.  S.)  13,  the  evidence  tended 
to  show  that  the  plaintiff  was  engaged  in 
moving  the  oil  for  the  purpose  of  provid- 
ing fuel  for  the  engines  used  in  trans- 
mitting freight  and  passengers  from 
California  into  Oregon.  The  oil  was  to 
be  used  principally  for  the  engine  and 
crew  with  which  plaintiff  was  engaged 
in  his  general  work  of  switching  inter* 
state  cars  and  spotting,  setting  out,  and 
moving  them  from  station  to  station.  It 
appears  that  about  two-thirds  of  the  work 
of  plaintiff,  switch  crew,  and  engine  was 
the  moving  of  cars  used  in  the  trans- 
portation of  interstate  commodities, 
although  all  of  plaintiff's  work  was  done 
in  the  state  of  California.  It  was  held 
that  the  plaintiff  was  engaged  in  the 
business  of  interstate  commerce. 

In  Tonsellito  v.  New  York  Cent.,  etc., 
R.  Co.,  (1915)  87  N.  J.  L.  661,  94  Atl. 
804,  it  was  held  that  an  employee  of  a 
railroad  company  who  was  injured  in 
adjusting  a  switch,  to  enable  an  engine 
to  make  a  short  trip  to  a  storehouse  for 


the  purpose  of  taking  down  a  barrel  of 
oil  preparatory  to  making  an  interstate 
journey,  was  engaged  in  interstate  com- 
merce and  as  such  was  entitled  to  main- 
tain an  action  under  the  federal  Act. 

Supplying     tcaier. — An     employee     en- 
gaged   in   operating   a   pumping   station, 
which    furnished    water    to    be    used   for 
both    interstate   and    intrastate    business 
has    been    held    to    be    within    the    Act. 
Roush  c.  Baltimore,  etc.,  R.  Co.,   (K.  D. 
Ohio    1917)    243    Fed.    712,    wherein   the 
test  was  said  to  be  "  whether  the  plain- 
tiff, at  the  time  of  the  accident,  was  en- 
gaged in  interstate  transportation,  or  in 
work  so  closely  related  tnereto  as  to  be 
practically  a  part  thereof."    "  The  pump- 
ing   station,"    said    the   court,    "  was   an 
instrumentality    being    used    indiscrimi- 
nately  for  interstate  and  intrastate  com- 
merce.   The  work  being  performed,  by  the 
plaintiff  was  so  closely  related  to  inter- 
state transportation  as  to  be  practically 
a   part   of   it.     He   was   not   engaged   in 
original    or    independent    work     too    re- 
motely  connected   with   interstate    trans- 
portation to  be  said  not  to  be  practically 
a  part  thereof.     It  is  true,  his  work  also 
was  necessary  in  carrying  on  intrastate 
transportation,   but   when   the   efforts   of 
the  employee  at  the  time  he  was  injured 
may  relate  to  either  class  of  transporta- 
tion, then  he  is  within  the  act,  and  his 
right  of  action  is  controlled  by  it." 

An  employee  engaged  in  pumping  water 
used  by  engines  engaged  in  interstate  and 
intrastate  commerce  is  within  the  terms 
of  this  section.  Horton  r.  Oregon-Wash- 
ington R,,  etc.,  Co.,  (1913)  72  Wash.  603, 
130  Pac.  897,  47  L.  R.  A.  (N.  S.)  8. 

Similarly  in  Collins  r.  Erie  R.  Co.,  (W. 
D.  N.  Y.  1917)  245  Fed.  811,  it  was  held 
that  an  employee  engaged  in  pumping 
water  for  use  by  engines  in  interstate 
commerce  was  within  the  Act,'  provided  it 
appeared  that  the  water  was  for  im- 
mediate use  and  its  use  was  not  depend- 
ent  on   remote   possibilities. 

A  person  engaged  in  repairing  a  pump- 
ing station  which  supplied  water  to  en- 
gines carrying  interstate  and  intrastate 
commerce  is  at  work  on  an  instrumen- 
tality of  interstate  commerce  and  as  such 
is  within  the  federal  Act.  Newkirk  v. 
Pryor,  (Mo.  App.  1916)   183  S.  VV.  682. 

Employees  not  within  the  statute. — 
In    Delaware,    etc.,   R.    Co.    r.    Yurkonis, 

(1915)  238  U.  S.  439,  35  S.  Ct.  902,  59 
U.  S.  (L.  ed.)  1397,  it  was  held  that  an 
employee  of  a  railroad,  mining  coal  with 
which  to  operate  its  locomotives  used  in 
interstate  commerce,  is  not  engaged  in 
such  commerce  or  work  so  closely  related 
to  it  as  to  be  a  part  thereof. 

In  Chicago,  etc.,  R.  Co.  v.  Harrington, 

(1916)  241  U.  S.  177,  38  S.  Ct.  617,  60 
U.  S.  (L.  ed.)  941,  affirming  (Mo.  App. 
1916)  180  S.  W.  443,  it  appeared  that  at 
the  time  an  employee  was  killed  he  was 
engaged  in  eansing  the  removal  of  cotl 
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from  storage  tracks  to  the  coal  shed  or 
chutes  by  which  the  same  would  be  de- 
livered to  locomotives  used  in  interstate 
traffic.  The  Supreme  Court  held  that  the 
Act  of  Congress  did  not  apply  because 
there  was  no  close  or  direct  relation  to 
interstate  transportation  in  the  taking  of 
the  coal  to  the  coal  chutes. 

In  Giovio  v.  New  York  Cent.  R.  Co., 
(1917)  176  App.  Div.  230,  162  N.  Y.  S. 
1026,  wherein  it  appeared  that  an  em- 
ployee was  engaged  in  shoveling  coal  into 
engines  at  a  coal. chute  or  shoveling  the 
coal  from  cars  into  the  chute  and  that  im- 
mediately before  his  injury  he  had  been 
engaged  in  coaling  a  switch  engine  which 
was  used  for  handling  both  interstate  and 
intrastate  business,  it  was  held  that  he 
was  not  engaged  in  interstate  commerce. 

But  in  La  Casse  v.  Kew  Orleans,  etc., 
R.  Co.,  (1914)  135  La.  129,  64  So.  1012, 
it  appeared  that  the  plaintiffs  intestate 
.was  employed  in  a  railroad  roundhouse 
and  was  killed  while  steaming  up  a  loco- 
motive which  was  sometimes  used  in  in- 
terstate and  sometimes  in  intrastate  com- 
merce. It  had  on  the  preceding  day  made 
an  intrastate  run  and  its  next  run  was 
uncertain.  The  court  held  that  the  de- 
ceased was  not  engaged  in  interstate  com- 
merce and  hence  was  not  within  the  fed- 
eral Act. 

f.  Employ^  Guarding  or  Inspecting 

Property 

Employees  within  the  statute  —  A  flag- 
man  stationed  as  a  watchman  at  a  street 
•crossing  of  a  railroad  engaged  in  inter- 
state commerce  is  so  closely  connected 
with  such  commerce  that  his  employment 
partakes  of  its  nature  and  he  may  'main- 
tain an  action  for  personal  injuries  under 
the  federal  Employers'  Liability  Act. 
Southern  Pac.  Oo.  v.  Industrial  Ace.  Com- 
mission, (1916)  174  Cal.  16,  161  Pac. 
1142;  West  i\  Atlantic  Coast  Line  R.  Co., 
(N.  C.  1917)  93  S.  E.  479. 

Oateman. — And  it  has  been  held  that 
the  fact  that  the  particular  train 
which  a  gateman  was  attempting  to 
protect  and  by  which  he  was  injured, 
was  an  intrastate  train  did  not  af- 
fect his  status  as  an  interstate  em- 
ployee. Southern  Pac.  Co.  v.  Industrial 
Ace.  Commission,  (1916)  174  Cal.  8,  161 
Pac.  1139,  L.  R.  A.  1917E  262,  wherein 
the  court  said ;  "  The  substantial  ground 
for  petitioner's  cfaim  that  deceased  was 
then  engaged  in  interstate  transportation 
is  that  he  was  engaged  in  keeping  one  of 
its  instrumentalities  of  interstate  com- 
merce in  condition  for  the  carrying  on 
of  that  commerce;  or,  to  put  in  in  a  more 
concrete  way,  that  he  wfis  then  engaged  in 
keeping  petitioner's  tracks  at  the  cross- 
ing clear  and  unimpeded  for  the  passage 
according  to  schedule  of  interstate  pas- 
scTigers  and  freight  carried  by  petitioner. 


It  is  settled  by  the  decisions  of  the  United 
States  Supreme  Court,  the  ultimate  au- 
thority on  such  a  question  as  the  one  be- 
fore us,  that  a  railroad  track  used  indis- 
criminately by  a  carrier  in  both  its  inter- 
state and  intrastate  commerce  is  an  in- 
strumentality of  interstate  commerce,  and 
that,  notwithstanding  its  double  use,  those 
'*  engaged  in  its  repair  or  in  keeping  it  in 
suitable  condition  for  use '  are,  while  so 
engaged,  employed  in  interstate  commerce. 
Siich  work,  it  is  said,  '  is  so  closely  related 
to  such  commerce  as  to  be  in  practice  and 
in  legal  contemplation  a  part  of  it.'  See 
Pfedersen  f.  Delaware,  etc.,  R.  Co.,  [1913] 
229  U.  S.  146,  33  S.  Ct.  648,  57  U.  S. 
(L.  ed.)  1126,  Ann.  Cas.  1914C  153.  So 
there  can  be  no  question  as  to  the  charac- 
ter of  the  work  where  an  employee  is 
engaged  in  direct  work  upon  an  instru- 
mentality in  actual  use  for  purposes  of 
interstate  commerce,  siieh  as  actually  re- 
pairing the  railroad  track  or  doing 
thereon  any  work  designed  to  keep  it  in 
suitable  condition  for  use.  Thus  it  is 
clear  that  one  employed  in  actually  re- 
moving from  the  track  any  obstacles  to 
the  passage  of  trains  caused  by  a  derail- 
ment or  other  accident  would  be  employed 
in  interstate  commerce,  in  view  of  the  de- 
cisions of  the  United  States  Supreme 
Court.  He  would  be  directly  engaged  in 
the  repair  of  and  putting  again  into  con- 
dition for  use  that  instrumentality  of 
interstate  commerce.  The  question  here 
is,  in  the  light  of  the  evidence,  a  very 
narrow  one,  and  is  simply  whether  the 
principle  of  these  decisions  is  applicable 
to  one  whose  duties  are  in  part  to  keep 
the  track  free  of  such  obstructions  to  the 
uninterrupted  passage  of  trains  according 
to  schedule  as  may  be  caused  by  passing 
vehicles*  So  far  as  the  relation  of  such 
employee  to  one  attempting  to  cross  the 
track  is  concerned,  it  may  be  conceded 
that  there  is  no  ingredient  of  interstate 
commerce,  and  that,  if  the  only  conse- 
quence to  be  avoided  by  the  employment 
was  that  of  injury  to  such  a  person,  the 
act  of  Congress  relied  on  would  not  be 
applicable.  But  in  the  light  of  the  evi- 
dence it  seems  to  us  that  the  scope  of  the 
employment  in  which  deceased  was  en- 
gaged at  the  time  of  the  accident  was 
broader,  and  extended  to  keeping  the  track 
itself  in  suitable  condition  for  use  as  an 
instrumentality  of  interstate  commerce. 
In  view  of  the  evidence,  the  work  of  such 
a  crossing  gateman  or  flagman,  so  far  as 
the  railroad  is  concerned,  is  similar,  in 
principle;  to  that  of  the  track  walker, 
whose  duty  it  is  to  see  that  the  track 
is  in  safe  condition  for  the  passage  of 
trains,  to  that  of  the  employee  in  the 
signal  tower,  whose  duty  it  is  to  super- 
vise and  give  the  signals  for  the  passage 
of  trains,  and  to  that  of  the  employee  en- 
gaged in  repairs  on  the  automatic  signal 
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apparatus  with  which  this  petitioner's 
line  is  equipped.  All  such  employees  may 
fairly  be  said,  it  seems  to  us,  to  be  di- 
rectly engaged,  in  substantial  part,  at 
least,  in  keeping  the  track  in  suitable 
condition  for  use.  There  is,  of  course,  no 
analogy  between  the  case  of  one  so  en- 
gaged, and  that  of  a  trainman  engaged  in 
the  operation  of  an  exclusively  intrastate 
train.  The  duties  of  the  latter  are  solely 
with  reference  to  the  operation  and  safety 
of  the  particular  train  on  which  he  is  en- 
gaged, and  he  has  no  duty  whatever  to 
perform  in  regard  to  keeping  any  instru- 
mentality of  interstate  commerce  in  con- 
dition for  use.  Such  is  the  full  scope  of 
his  employment,  and  it  has  no  relation 
whatever  to  interstate  commerce,  close  or 
otherwise.  Tlie  duties  of  deceased,  as  we 
have  seen,  had  to  do  directly  with  the 
keeping  of  an  instrumentality  of  inter- 
state conunerce  in  suitable  condition  for 
the  use  of  such  commerce.  And  exactly 
as  in  the  case  of  one  engaged  in  repair- 
ing such  aji  instrumentality  after  injury 
thereto  has  occurred,  who  concededly  is 
engaged  in  interstate  commerce,  it  is  im- 
material whether  or  not  any  interstate 
traffic  was  immediately  to  be  had  over  the 
same.  The  deceased  was  actually  engaged 
at  the  moment  of  the  accident  in  protect- 
ing that  instrumentality  from  injury.  His 
situation  in  this  regard  was,  in  view  of 
the  evidence,  the  same  as  it  would  have 
been  if  he  had  been  one  of  a  number  of 
guards  stationed  along  the  line  of  rail- 
road to  prevent  third  persons  from  re- 
moving the  rails  or  unlawfully  placing  ob- 
structions on  the  track.  Certainly  their 
work  would  nol  be  held  to  be  unrelated 
to  the  safety  of  the  track  as  a  highway  of 
interstate  commerce." 

Yard  toatchman. —  In  Smith  t?.  Indus- 
trial Ace.  Commission,  (1916)  26  Cal. 
App.  560,  147  Pac.  600,  a  watchman  em- 
ployed in  the  yards  of  an  interstate  rail- 
road whose  duty  it  was  to  keep  trespassers 
from  the  trains,  and  who  boarded  an  inter- 
state train  in  compliance  with  this  duty, 
and  then  alighted  to  chase  several  tres- 
passers from  the  train  and  the  railroad 
yards  and  was  injured  by  the  accidental 
explosion  of  a  cartridge  in  his  revolver, 
was  held  to  come  under  the  Act. 

A  car  inspector  who  while  riding  on  an 
interstate  train  discovered  a  fallen  brake 
beam  on  one  of  the  cars  and  was  injured 
while  aiding  the  conductor  in  repairing 
it,  has  been  held  to  be  engaged  in  inter- 
state commerce.  Lynch  f.  Central  Ver- 
mont R.  Co.,  (1916)  89  Vt.  363,  95  Atl. 
683. 

Track  inspector. —  In  Anest  f.  Colum- 
bia, etc.,  R.  Co.,  (1916)  89  Wash.  609, 
154  Pac.  1100,  it  was  said  of  an  inspector 
engaged  in  inspecting  the  main  line  track 
of  an  interstate  railroad:  "In  the  pres- 
ent case  there  could  be  no  possible  separa- 


tion of  decedent's  inspection  of  appellant's 
track  for  the  purpose  of  its  intrastate 
commerce  and  of  its  interstate  commerce. 
The  two  were  obviously  concomitant.  His 
inspection  was  for  the  purpose  of  aiding 
and  assisting  the  appellant  in  the  opera- 
tion of  its  trains,  cars,  and  locomotives, 
and  the  carrying  on  of  its  business  both 
of  interstate  and  intrastate  commerce." 

Employeei  not  within  the  statute^ 
Watchman, —  In  Chicago,  etc.,  R.  Co.  v. 
Industrial  Board,  (1916)  273  lU.  528.  113 
N.  E.  80,  L.  R.  A.  1916F  540,  a  watch- 
man employed  in  a  railroad  yard,  which 
contained  a  few  cars  used  in  interstate 
commerce  and  others  not  carrying  inter- 
state conunerce,  who  was  injured  while  in- 
specting certain  cars  not  shown  to  be  used 
in  interstate  commerce,  was  declared  not 
to  be  engaged  in  an  act  of  interstate  com- 
merce at  the  time  of  his  injury.  Compare 
Pittsburgh,  etc.,  R.  Co.  v.  Farmers'  Trust, 
etc.,  Co.,  (1916)  183  Ind.  287,  108  N.  E. 
108. 

A  night  watchman  charged  with  the 
duty  of  guarding  tools  and  material  for 
the  construction  of  a  new  depot  and  track 
to  be  used  in  interstate  conunerce  has 
been  held  not  to  be  engaged  in  interstate 
conunerce  as  tested  by  the  rule  that  the 
employee  at  the  time  of  the  injury  must 
be  engaged  in  interstate  transportation, 
or  in  work  so  closely  related  to  it  as  to 
be  practically  a  part  of  it.  New  York 
Cent.  R,  Co.  c.  White,  (1917)  243  U.  S. 
188,  37  S.  Ct.  247,  61  U.  S.  (L.  ed.)  667, 
Ann.  Cas.  1917D  629,  L.  R.  A.  1917D  1, 
affirming  (1915)  216  N.  Y.  653,  110  N.  £. 
1051,  (1915)  169  App.  Div.  903,  152  N.  Y. 
S.  1149. 

A  railroad  detective  riding  on  a  train 
of  cars  which  was  being  switched  in  the 
railroad  yards  has  been  held  not  to  be 
engaged  in  interstate  commerce  where  it 
did  not  appear  that  there  were  interstate 
cars  in  that  vicinity.  Chicago,  etc.,  R.  Co. 
f.  Industrial  Board,  (1916)  273  111.  528, 
113  N.  £.  80,  L.  R.  A.  1916F  540,  wherein 
it  was  said:  ''It  is  true  that  it  is  con- 
ceded that  there  were  one  or  more  cars 
within  the  yards  at  the  time  of  the  injury 
which  contained  interstate  freight.  Where 
these  cars  were  located  is  not  shown.  If 
they  were  a  part  of  the  transfer  cut  which 
Stockton  was  engaged  in  inspecting  or 
upon  which  he  was  hanging  at  the  time  of 
his  injury  the  burden  was  upon  plaintiff 
in  error  to  show  that  fact.  It  must  be 
assumed  for  the  purposes  of  this  case 
that  none  of  the  cars  in  this  transfer 
cut  contained  interstate  freight.  Had 
plaintiff  in  error  shown  that  at  the  time 
of  the  accident  Stockton  was  actually  in- 
specting cars  containing  interstate  freight 
or  that  cars  containing  such  freight  were 
at  the  moment  within  the  line  of  his 
vision,  a  different  question  would  be  pre- 
sented.    For   all  this  record  ahows,  the 
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cars  eonrtaining  interstate  freight  may 
have  been  one,  two  or  three  miles  distant 
from  Stockton.  If  such  were  the  case  he 
could  not  reasonably  be  said  to  have  been 
at  that  time  engaged  in  a  work  which  was 
a  part  of  the  interstate  commerce  in  which 
the  carrier  was  engaged,  and  under  such 
circumstances  the  accident  to  Stockton, 
could  in  no  way  affect  the  handling  of 
such  interstate  freight.  At  such  a  dis- 
tance Stockton  was  not  able  to  exercise 
any  authority  or  supervision  over  such 
freight)  and  it  might  be  broken  into,  pil- 
fered or  injured  as  effectively  whether 
Stockton  was  injured  or  uninjured.'' 

A  person  employed  by  a  railroad  to 
assist  in  a  search  for  train  robbers  who 
had  robbed  an  interstate  train  has  been 
held  not  to  have  been  engaged  in  inter- 
state commerce  so  as  to  come  within  the 
act.  Alabama  Great  Southern  R.  Co.  v, 
Bonner,  (Ala.  1917)  75  So.  986,  wherein 
it  was  said :  **  Such  an  employment  is  not 
commerce  of  any  kind,  nor  is  it  so  related 
to  or  connected  with  interstate  commerce 
as  to  bring  the  business  or  relation  within 
the  protection  of  any  of  the  interstate 
commerce  statutes,  such  as  the  one  here 
sought  to  be  invoked,  authorizing  the  re- 
covery of  damages  for  the  wrongful  death 
of  a  servant." 

Train  inspector, —  In  Boyle  v,  Pennsyl- 
vania R.  Co.,  (E.  D.  Pa.  1915)  221  Fed. 
463,  affirmed  Boyle  v.  Pennsylvania  R.,  Co., 
(C.  C.  A.  3d  Cir.  1915)  228  Fed.  266,  142 
C.  C.  A.  558,  it  was  held  that  there  could 
be  no  recovery  for  the  death  of  a  train 
inspector  killed  while  inspecting  a  train 
which  sometimes  was  engaged  in  inter- 
state and  at  other  times  intrastate  com- 
merce, depending  on  the  destination  of  the 
passengers,  but  which  on  the  particular 
occasion  did  not  have  any  passengers 
whose  destination  was  beyond  the  state. 

A  yard  clerk  whose  duties  included  the 
taking  of  numbers  and  other  necessary 
descriptive  matter  of  cars  going  out  in 
trains  has  been  held  not  to  be  engaged  in 
interstate  commerce  at  the  time  he  was 
struck,  while  walking  through  the  yard, 
by  an  interstate  freight  train,  the  evidence 
not  disclosing  for  what  purpose  he  was 
walking  there,  or  what  character  of  work 
he  had  been  engaged  in  just  before  his 
injury.  Pecos,  etc.,  R.  Co.  v.  Rosenbloom, 
(Tex.  1915)  177  S.  W.  952  {denying  re- 
hea^ring  (Tex.  1915)  173  S.  W.  215), 
wherein  the  court  said :  "  It  is  urged  by 
the  railway  company  that  Rosenbloom, 
as  its  employee,  was  engaged  in  interstate 
commerce  at  the  time  of  his  injury,  sub- 
jecting the  asserted  cause  of  action  to  the 
government  of  the  federal  Employers*  Lia- 
bility Act.  This  contention  is  based  upon 
the  fact  that  the  freight  train  by  the  side 
of  which  Rosenbloom  was  walking  just 
before  the  accident  carried  interstate 
freight,  and  that  Rosenbloom  was  a  yard 


cleric  whose  duties  included  the  examina- 
tion of  such  a  train  and  the  making  of  a 
record  of  the  numbers  and  initials  on  the 
ears,  and  the  inspection  and  making  of  a 
record  oV  the  seals  on  the  car  doors,  etc. 
From  this  it  is  insisted  that,  while  he 
was  engaged  in  that  character  of  work, 
and  until  he  had  returned  to  the  office 
of  the  company  from  such  work,  with  re- 
spect to  the  train  in  question,  he  was  em- 
ployed in  interstate  ccHnmerce.  The  cases 
of  St.  Louis,  etc.,  R.  Co.  v.  Seale,  [1913] 
229  U.  S.  166,  33  S.  Ct.  651,  67  U.  S. 
(L.  ed.)  1129,  Ann.  Cas.  1914C  156,  and 
North  Carolina  R.  Co.  v,  Zachary,  [1914] 
232  U.  S.  248,  34  S.  Ct.  306,  68  U.  S.  (L. 
ed.)  591,  Ann.  Cas.  1914C  169,  are  cited 
upon  the  question.  In  our  opinion,  the 
evidence  did  not  raise  the  issue.  Neither 
of  the  cases  cited  can  be  held  to  reach  this 
case.  In  the  first  Seale,  whose  duties  were 
similar  to  those  of  Rosenbloom,  was  pro- 
ceeding at  the  time  of  his  injury  through 
the  yard  of  the  railway  company  to  one 
of  its  tracks  to  meet  an  incoming  train 
engaged  in  the  movem^it  of  interstate 
freight,  for  the  purpose  of  obtaining  the 
numbers  of  the  cars  and  otherwise  per- 
forming his  duties  in  respect  to  them,  and 
he  was  held  to  have  been  engaged  directly 
in  a;  duty  connected  with  the  movement  of 
interstate  freight.  In  the  other  case  it 
was  held  that  an  employee's  act  in  pre- 
paring an  engine  for  a  trip  to  love 
freight  in  interstate  commerce  wa>  the 
act  of  one  engaged  in  interstate  com- 
merce, and  that  he  was  still  on  duty  and 
employed  in  such  commerce  in  temporarily 
leaving  his  engine  and  going  to  his  board- 
ing house  preparatory  to  departing  upon 
his  run  with  the  engine.  It  was  not 
shown  here  that  Rosenbloom  had  been 
engaged  in  any  service  connected  with  the 
interstate  freight  train,  and  in  the  state 
of  the  evidence  his  walking  through  the 
yard  oejmot  be  said  to  have  had  any  asso- 
ciation with  a  duty  in  respect  to  it." 

g.  Employee  Going  to  or  Returning  from 
Work  or  Temporarily  Diverted  There- 
from. 

Employees  within  the  statute. —  See 
also  cases  cited  under  subheading  Em- 
ployee going  to  or  returning  from  work, 
supray  this  note,  at  p.  1228. 

Holding  that  an  employee  leaving  the 
yards  of  a  railroad  after  his  day's  work, 
which  consisted  of  switching  both  inter- 
state and  intrastate  commerce,  was  witliin 
the  federal  Act,  the  court  in  Erie  R.  Co. 
V.  Winfield,  (1917)  244  U.  S.  170,  37  S. 
Ct  556,  61  U.  S.  (L.  ed.)  1057,  reversing 
(1916)  88  N.  J.  L.  619,  96  Atl.  394,  said: 
*•  In  leaving  the  carrier's  yard  at  the  close 
of  his  day's  work  the  deceased  was  but 
discharging  a  duty  of  his  employment. 
See  North  Carolina  R.  Co.  r.  Zachary, 
11914]    232    U.    S.    248,    260,    Ann.    Cas. 
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1914G  159,  34  S.  Ct  305,  58  U.  S.  (L.  ed.) 
591.  Like  his  trip  through  the  yard  to 
his  engine  in  the  morning,  it  was  a  necea- 
sarr  incident  of  hig  day's  work  and  par- 
took of  the  character  of  that  work  as  a 
whole,  for  it  was  no  more  an  incident  of 
one  part  than  of  another.  His  day's  work 
was  in  both  interstate  and  intrastate  com- 
merce, and  BO  when  he  was  leaving  the 
yard  at  the  time  of  the  injury  his  em- 
ployment was  in  both.  That  he  was  em- 
ployed in  interstate  commerce  is  therefore 
plain,  and  that  his  employment  also  ex- 
tended to  intrastate  commerce  is  for  pres- 
ent purposes  of  no  importance.'' 
.  A  car  inspector  while  going  through 
the  yards  in  search  of  material  for  the  re- 
pair of  an  interstate  car  has  been  held  to 
have  been  engaged  in  interstate  commerce. 
Norfolk,  etc.,  R.  Co.  r.  Short,  (1916)  171 
Ky.  647,  188  S.  W.  786. 

In  Armbrecht  r.  Delaware,  etc.,  R.  Co., 
(1917)  00  N.  J.  L.  629,  101  Atl.  203,  it 
was  held  that  it  was  open  to  the  jury  to 
infer  from  the  evidence  that  the  plain- 
tiff's intestate  was  engaged  in  removing 
snow  from  the  tracks  botii  interstate  and 
intrastate  of  a  railway;  that  the  work 
had  been  only  temporarily  suspended; 
that  the  men  were  told  by  the  boss  to  go 
in  a  covered  car,  as  it  was  raining  and 
freezing  at  the  time;  that  to  do  so  they 
walked  along  the  tracks  because  they 
could  not  go  otherwise,  and  decedent  was 
struck  and  killed  by  a  fast  passenger 
train  considerably  behind  time;  that 
there  was  a  failure  to  warn  him  that  the 
passenger  train  was  behind  time  and 
might  be  expected.  Affirming  a  judgment 
for  the  plaintiff,  the  court  said:  "The 
trial  judge  left  it  to  the  jury  to  say 
whether  the  deceased  was  engaged  in  in- 
terstate commerce  rnd  whether  there  was 
neglig^ce  on  tlie  part  of  the  defmidant. 
We  think  the  evidence  required  him  to 
take  this  course.  The  fact  that  there 
was  a  temporary  cessation  in  the  work 
of  removing  snow,  and  a  temporary  rest 
from  work,  did  not  require  a  finding  that 
the  decedent  at  the  moment  of  the  acci- 
dent was  not  engaged  in  interstate  com- 
merce; nor  do  we  think  that  the  fact  that 
he  was  about  to  take  refuge  from  the 
storm  in  the  covered  car  makes  any  differ- 
ence. That  was  a  mere  incident  of  the 
employment,  which  did  not  thereby  change 
its  general  character.  The  work  was  the 
removal  of  snow  from  railway  tracks,  in- 
terstate as  well  as  intrastate;  it  had 
merely  suffered  a  temporary  interruption 
due  to  the  necessities  of  traffic  on  a  busy 
railway  and  in  some  degree  to  the  in- 
clemency of  the  weather.  It  is  enough  to 
refer  to  New  York  Cent.  R.  Co.  v.  Carr, 
[1915]  238  U.  S.  260,  35  S.  Ct.  780,  59 
U.  S.  (L.  ed.)  1298,  and  to  Shanks  f. 
Delaware,  etc.,  R.  Co.,  [1916]  239  U.  S. 
666.  36  S.  Ct.  188,  60  U.  S.   (L.  ed.)   436, 


L.  R.  A.  1916C,  797,  as  showing  the  line 
of  cleavage  between  the  cases.  Other 
cases  are  cited  in  the  opinion  in  the 
Shanks  case.  What  we  have  said  is 
enough  to  distinguish  the  present  case 
from 'Minneapolis,  etc.,  R.  Co.  r.  Winters, 
[1917]  242  U.  S.  353,  37  S.  Ct.  170,  61 
U.  S.  (L.  ed.)  358,  and  to  bring  it  within 
the  principle  of  Louisville,  etc,  R.  Co. 
V,  Parker,  [1916]  242  U.  S.  13,  37  S.  a. 
4,  61  U.  S.  (L.  ed.)  119.  Other  recent 
cases  on  one  side  or  the  other  of  the  line 
are  Erie  R.  Co.  r.  Welsh,  [1916]  242  U.  S. 
303,  37  S.  Ct.  116,  61  U.  S.  (L.  ed.)  319; 
Illinois  Cent.  R.  Co.  v.  Peery,  [1916]  242 
U.  S.  292,  37  S.  Ct.  122,  61  U.  S.  (L.  ed.) 
309." 

Where  an  employee  engaged  in  inter- 
state commerce  left  his  engine  for  the 
purpose  of  rescuing  a  pedestrian  who  had 
fallen  on  the  main  line  track  on  which 
an  interstate  train  was  approaching,  it 
was  held  that  the  nature  of  his  employ- 
ment was  not  destroyed  by  such  act. 
Hardy  t*.  Atlanta,  etc.,  R.  Co.,  (1917)  20 
Ga.  App.  303,  93  S.  E.  18.  And  see 
Southern  R.  Co.  f.  Puckett,  (1917)  244 
U.  S.  571,  37  S.  Ct.  703,  61  U.  S.  (L.  ed.) 
1321,  affirming  (1915)  16  Ga.  App.  551, 
85  S.  E.  809,  wherein  it  is  held  that  an 
employee  engaged  in  removing  wreckage 
from  a  track  over  which  interstate  traffic 
regularly  passed  was  engaged  in  inter- 
state commerce,  and  the  fact  that  his 
primary  object  at  the  time  was  to  assist 
in  jacking  up  a  wrecked  car  so  as  to 
rescue  a  fellow  workman  caught  beneath 
it,  did  not  alter  the  character  of  his 
work. 

In  Baltimore,  etc.,  R.  Co.  r.  Whitacre, 
(1916)  124  Md.  411,  92  Atl.  1060.  it  ap- 
peared that  a  brakeman  employed  on  an 
interstate  train  was  just  alK>ut  to  board 
the  train  when  he  was  requested  to  look 
about  the  railroad  yard  for  a  boy  to  get 
the  crew  a  drinking  cup,  and  while  so 
doing  was  injured.  It  was  held  that  he 
was  engaged  in  interstate  commerce  at 
the  time  of  his  injury  and  was  entitled 
to  maintain  suit  under  the  federal  Act. 

In  Louisville,  etc.,  R.  Co.  r.  W^alker, 
(1915)  162  Ky.  209,  172  S.  W.  617.  an 
employee  who  was  engaged  in  interstate 
commerce  duties  and  who  was  injure i 
while  walking  from  worK  on  the  trestle 
to  a  bunk  house  was  held  to  be  an  em- 
ployee and  engaged  in  interstate  com- 
merce. 

A  fireman  who  waa  engaged  in  "  mak- 
ing up  trains  "  for  an  interstate  journey, 
but  who  during  a  temporary  lull  in  the 
work  was  injured,  has  oeen  held  to  come 
under  the  Act.  Alabama  Great  Southern 
R.  Co.  V.  Skotzy,  (1916)  196  Ala.  25,  71 
So.  335.  See  also  Byram  v,  Illinois  Cent. 
R.  Co.,    (1915)    172   la.   631,   164  N.  W. 

1006. 

"  This  statute  will  stand  no  such  con- 
struction "    as   that   upon   ■a'liich    *'  if   a 
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workman  should  stop  for  a  moment  to 
observe  his  work,  go  a  few  feet  to  get  a 
tool,  etc.,  and  be  injured,  he  could  not  re- 
cover under  the  law."  Glunt  c.  Pennsyl- 
vania R.  Co.,  (1916)  24  Pa.  Dist.  1008, 
1101,  where,  holding  the  defendant  liable, 
the  court  said:  *^The  plaintiff  in  the 
case  at  bar  was  interfered  with  by  the 
movement  of  an  interstate  train  and 
compelled  for  the  moment  to  cease  his 
drilling.  But  he  was  on  the  property  of 
the  defendant  company,  at  the  place 
where  his  work  was  being  done,  and  under 
the  instructions  of  his  employer.''  And 
in  the  same  opinion  (at  d.  1100)  the 
court  said:  ''The  defenaant  further 
contends  that,  even  though  the  plaintiff 
had  been  engaged  in  interstate  commerce 
work,  that  he  was  not  iniured  while  he 
was  thus  engaged;  that  he  had  ceased 
his  activities  and  steopod  from  the  place 
he  was  workmg  to  another  track.  This 
is  a  too  narrow  and  strained  interpreta- 
tion, and  is  not  borne  out  by  sound 
reasoning    or   judicial   authority.'' 

Employees  not  within  the  statute. — 
See  also  cases  cited  under  subheading 
Employee  going  to  or  returning  from 
work,  supra,  this  note,  j^.  1228. 

An  employee  who  was  injured  while  on 
his  way  for  orders  from  his  superior  has 
been  held  not  to  have  been  engaged  in 
interstate  commerce  at  the  time  of  his 
injury,  since  the  nature  of  his  work  was 
undetermined  until  his  orders  had  been 
given,  and  it  was  further  held  that  the 
fact  tJiat  but  for  his  injury  he  would  have 
been  given  orders  requiring  him  to  en- 
gage in  interstate  commerce  did  not  alter 
the  rule.  Erie  R.  Co.  t\  v*elsh,  (1916) 
242  U.  ^>.  303,  37  S.  Ct.  11«,  61  U.  S. 
(L.  ed.)  319,  affirming  (1913)  89  Ohio 
St.  81,  105  N.  £.  189. 

A  member  of  a  train  crew  occupying  a 
caboose  while  waiting  to  be  called  to 
duty  is  not  engaged  in  interstate  com- 
merce before  the  call  is  actually  made. 
Pryor  i?.  Bishop,  (C.  C.  A.  7th  Cir.  1916) 
234  Fed.  9,  148  C.  C.  A.  25,  wherein  it 
was  said :  "  The  deceased  could  as  well 
have  been  at  a  city  hotel;  his  only  duty 
at  the  time  was  to  be  within  call,  either 
personal  or  telephonic.  That  he  was  on 
the  company's  property  at  the  time  of  the 
injury  was  due,  not  to  an  obligation,  but 
to  a  privilege,  a  license;  in  being  there, 
he  was  acting,  not  as  an  employee,  but 
as  a  licensee.  If,  however,  he  could  be 
deemed  to  be  in  the  emplovment  of  the 
company  at  the  time  of  the  mjury,  never- 
theless he  was  not  then  actually  em- 
ployed in  interstate  commerce.  His  act- 
ual employment  at  the  time  was  holding 
himself  ready  in  the  city  of  Chicago  to 
respond  to  a  call  for  service.  That  the 
call,  when  it  came,  would  be  for  an  inter- 
state trip,  does  not  make  the  waiting  in 
Chicago  an  actual  engagement  in  inter- 
state commerce,  within  the  terms  of  the 


federal  act.  Plaintiff's  claim  that,  by 
the  hitching  on  of  the  caboose  in  ques- 
tion to  the  transfer  train,  decedent's  crew 
was  called,  and  that  his  interstate  service 
had  thus  actually  begun,  does  not  com- 
mend itself  to  our  judgment.  It  was 
not,  nor  was  it  intended  as  such.  Clearly 
the  crew  had  not  started  with  the  ca- 
boose upon  their  home  run.  Neither  does 
it  appear  from  the  evidence  that  the 
caboose  and  train  were  at  the  place  of 
the  injury  for  the  bene  lit  of  defendant, 
or  that  they  were  wanted  there  at  the 
time,  or  that  there  was  anv  understand- 
ing that  they  should  be  at  Landers  at  or 
near  that  time,  or  that  they  were  at  the 
place  of  the  accident  with  other  right 
than  the  mere  sufferance  of  defendant, 
that  being  the  most  convenient  way  for 
them  to  get  to  Landers  and  secure  sleep 
and  other  accommodations  for  the  nighty 
or  that  they  were  under  any  expectancy 
of  a  call,  or  that  their  acts  in  the  prem^ 
ises  had  any  bearing  upon  interstate  com- 
merce, or  that  the  facts  of  the  case 
brought  the  decedent  within  the  provi- 
sions of  the  federal  employers'  liability  act. 
We  are  unable  to  discover  from  the  evi- 
dence or  the  law  upon  what  ground  nlain- 
tiff's  deccKlent's  presence  at  or  near  Lan- 
ders at  the  time  of  the  accident  can  be 
said  to  have  been  a  step  in  the  perform-, 
ance  of  any  actual  service  to  defendant  in, 
interstate  commerce.  He  was  there  in 
no  sense  under  the  direction  of  defend- 
ant growing  out  of  the  relation  of  master 
and  servant.  He  was  his  own  master.  As 
was  said  in  Illinois  Cent.  R.  Co.  i*.  Beh- 
rens,  [1914]  233  U.  S.  473,  34  S.  Ct. 
646,  58  U.  S.  (L.  ed.)  1051],  supra: 
'That  he  [the  servant]  was  expected, 
upon  the  completion  of  that  task  [mov- 
ing intrastate  cars],  to  engage  in  another 
which  would  have  been  a  j^art  of  inter- 
state commerce,  is  immaterial  under  the 
statute,  for  by  its  terms  the  true  test 
is  the  nature  of  the  work  being  done  at 
the  time  of  the  injury.*  To  hold  that 
decedent  was,  at  the  time  of  the  injury  — 
some  four  or  five  hours  before  he  was 
wanted  by  defendant  —  employed  in  in- 
terstate commerce,  would  practically 
make  the  defendant  liable  to  him  as  en- 
gaged in  interstate  commerce  at  all  times. 
Such  is  not  the  purpose  of  the  act.  The 
statute  was  enacted  only  with  reference 
to  those  railroad  employees  who,  while  in 
the  actual  discharge  of  their  duties  in 
interstate  commerce,  are  injured." 

In  Bumstead  v.  Missouri  Pac.  R.  Co., 
(1917)  99  Kan.  589,  162  Pac.  347,  L.  R. 
A.  1917E  734,  the  Kansas  court  extended 
the  doctrine  as  announced  in  Pryor  r. 
Bishop,  cited  in  the  last  preceding  para- 
graph, to  include  a  freight  conductor  who, 
after  actually  being  called  about  an  hour 
and  a  half  before  the  time  for  his  train 
to  leave  and  who  was  required  to  report 
thirty  minutes  before  that  time,  was  get- 
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ting  his  breakfast  in  the  caboose  pre> 
paratory  to  reporting.  The  court,  appar- 
ently ignoring  the  fact  that  the  conductor 
had  actually  been  called,  which  by  in- 
ference at  least  from  the  case  of  Pryor 
V,  Bishop  was  made  a  determining  factor, 
said:  "The  plaintiff  being  required  to 
report  for  duty  thirty  minutes  before  the 
time  his  train  was  to  start  and  his  time 
to  begin,  it  is  difficult  to  see  how  it  can 
be  accurately  said  that  while  dressing 
and  getting  breakfast  and  before  the  be- 
ginning of  the  thirty  minutes  time  which, 
according  to  his  testimony,  was  to  mark 
the  beginning  of  his  actual  dxities,  he 
was   performing  any  duty   for   the   com- 

?any  or  engag^  in  interstate  commerce, 
he  time  preceding  the  beginning  of  his 
actual  duties  was  his  own  and  for  his 
use  in  any  way  he  chose.  The  collision 
occurred  not  while  he  was  momentarily 
or  temporarily  diverted  from  the  duties 
of  his  employment,  but  before  the  per- 
formance of  such  duties  had  begun.  It 
must  be  held,  therefore,  that  he  was  not 
within  the  terms  of  the  act." 

In  Erie  R.  CJo.  i\  Van  Buskirk,  (C.  C, 
A.  3d  Cir.  1915)  228  Fed.  489,  143  C.  C. 
A.  71,  it  appeared  that  an  engine  hostler 
assisted  a  lellow  workman  to  remove  the 
yoke  from  a  clam-shell  bucket  and  while 
doing  so  was  killed.  It  was  held  that 
even  assuming  that  his  duties  as  hostler 
were  within  the  scope  of  interstate  com- 
merce, the  act  of  hoisting  the  yoke  from 
the  clam-shell  bucket  was  not  an  act  of  in- 
terstate commerce  and  that  consequently 
the  deceased  was  not  within  the  Act. 

In  Jacoby  v.  Chicago,  etc.,  R.  Co., 
(1917)  165  Wis.  610,  161  N.  W.  751,  164 
N.  W.  88,  it  was  held  that  a  car  record 
clerk,  who  after  completing  his  duties 
was  injured  while  leaving  the  yards,  was 
not  at  the  time  engaged  iii  interstate 
commerce.  The  court  distinguished  the 
case  from  that  where  a  fireman  was  in- 
jured while  going  from  his  engine  to  his 
boarding  house,  preparatory  to  returning 
to  his  engine  for  an  interstate  trip,  on  the 
ground  that  the  car  clerk  was  leaving  for 
the  day  after  finishing  his  duties  and 
with  no   intention  to  return. 

A  fireman  on  his  way  to  work  on  a 
switch  engine  who  was  killed  while  cross- 
ing the  tracks  has  been  held  not  to  be 
engaged  at  the  time  in  interstate  com- 
merce, though  the  initial  work  of  the 
switch  engine  was  interstate  commerce, 
the  court  basing  its  opinion  on  the 
ground  that  the  employee  had  not  act- 
ually begun  his  duties  at  the  time  of  his 
injury.  Knowles  i\  New  York,  etc.,  R. 
Co.,  (1917)  177  App.  Div.  262,  164  N. 
Y.  S.  1. 

In  McBain  v.  Northern  Pac.  R.  Co., 
(1916)  52  Mont.  578,  160  Pac.  654,  it 
was  held  that,  under  the  rule  that  the 
employment  at  the  precise  time  of  the 
injury  is  the  test  of  the  nature  of  the 


work,  a  brakeman  who  after  the  comple- 
tion of  his  trip  and  before  assignment  to 
another  was  injured  while  going  through 
the  yards  for  material  for  use  in  a 
future  trip,  the  nature  of  which  was  un- 
determined, oould  not  be  said  to  have 
been  engaged  in  interstate  commerce. 
And  it  was  further  hdd  that  it  was  of 
no  consequence  that  his  work  ordinarily 
had  to  do  with  interstate  commerce  to  a 
much  ffreater  extent  than  with  purely 
local  shipments. 

It  has  been  heM  that  a  railroad  car- 
penter who  temporarily  left  his  work  and 
went  across  the  tracks  for  the  purpose 
of  buying  a  newspaper  and  was  injured 
while  so  doing  was  not  at  that  time  en- 
gaged in  interstate  commerce.  Illinois 
Cent.  R.  Co.  v.  Archer.  (1916)  113  Miss. 
158,  74  So.  135. 

h.  Employee  Working  on  Watercralt 

The  federal  Employers'  Liability  Act 
extends  only  to  railroads,  and  so  an  em- 
ployee injured  while  unloading  a  vessel 
does  not  come  within  the  Act  although 
the  vessel  is  owned  by  an  interstate 
railroad.  Southern  Pac.  R.  Co.  r.  Jensen, 
(1917)  244  U.  S.  205,  37  S.  Ct.  524,  61 
U.  S.  (L.  ed.)  1086,  Ann.  Cas.  1917E  900. 
reversing  (1915)  215  N.  Y.  514,  109 
N.  E.  6O0,  Ann.  Cas.  1916B  2/6,  L.  R.  A. 
1916.4  403.  For  quotation  from  the 
opinion  in  this  case  and  for  other  cases, 
see  supra,  p.  1215,  Common  carrier  by 
railroad. 

In  Erie  R.  Co.  r.  Jacobus,  (C.  C.  A. 
3d  Cir.  1915)  221  Fed.  335,  137  C.  C.  A. 
151,  it  was  held  that  an  employee  of  an 
interstate  railroad  company,  who  was 
engaged  on  a  tugboat  owned  by  the  rail- 
road, to  carry  freight  between  points  in 
New  Jersey  and  New  York,  and  who  was 
injured  while  fastening  a  tug  to  a  dock, 
was  employed  in  interstate  commerce. 
The  court  said:  "WTiat  the  tug  was 
doing  at  the  instant  of  the  accident  was 
simply  tying  up  to  the  wharf;  but  the 
character  of  the  trip  which  she  was  com- 
pleting, or  the  character  of  the  trip  which 
she  contemplated,  depended,  of  course, 
upon  what  she  had  done  just  before,  or 
wnat  she  intended  to  do  just  subsequent 
to,  the  time  of  the  injury.  The  thing 
which  she  had  immediately  done,  or  in- 
tended immediately  to  do,  was  perti- 
nently and  properly  charged  by  the  court, 
in  order  to  determine  the  character  of 
the  thing  she  was  then  doing.  In  other 
words,  in  order  to  ascertain  whether  she 
was  engaged  in  interstate  or  intrastate 
commerce,  and  therefore  whether  redress 
for  the  injury  done  was  within  or  with- 
out the  act,  it  was  necessary  to  deter- 
mine whether  her  presence  and  the  act  of 
tying  up  to  the  dock  constituted  the  last 
act  in  a  transaction  of  interstate  com- 
merce or  the  first  act  preliminary  and 
necessary  to  such  a  transaction." 
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i.  Other  Employees 

Employees  within  the  statute. — ^A  yard 
clerk  whose  principal  duties  are  those  of 
examining  incoming  and  outgoing  trains 
and  making  a  record  of  the  numbers  and 
initials  on  the  cars,  of  inspecting  and 
making  a  record  of  the  seals  on  the  car 
doors,  of  checking  the  cars  with  the  con- 
ductors' lists,  and  of  putting  cards  or 
labels  on  the  cars  to  guide  switehing  crews 
in  breaking  up  incoming  and  making  up 
outgoing  trains,  is  engaged  in  interstate 
commerce,  if  the  traffic  is  both  intrastate 
and  interstate;  and  if  while  engaged  in 
such  duties  he  is  strudc  and  fatally  in- 
jured by  a  switch  engine  negligently  oper- 
ated by  other  employees  in  the  yard,  a 
cause  of  action  arises  under  the.  statute. 
St.  Louis,  etc.,  R.  Co.  t?.  Scale,  (1913) 
229  U.  S.  166,  33  S.  a.  661,  67  U.  S. 
(L.  ed.)  1129,  Ann,  Cas.  1914C  166,  re- 
versing  (Tex.  Civ.  App.  1912)  148  S.  W. 
1099. 

An  employee  of  a  railroad  company, 
charged  with  the  duty  of  seeing  to  the 
coupling  of  cars  and  of  the  air  brake 
pipes  upon  cars  standing  upon  a  switch 
track  to  be  transferred  to  another  com- 
pany, some  of  which  cars  were  being  used 
in  interstate  commeirce,  was  being  em- 
ployed in  interstate  commerce,  and  was 
within  the  provisions  of  the  Employer's 
Liability  Act.  Johnsofi  v.  Great  Northern 
R.  Co.,  (C.  C.  A.  8th  Cir.  1910)  178  Fed. 
643,   102  C.  C.  A.  89. 

A  trucker  engaged  in  loading  freight 
into  a  car  for  transportation  in  inter- 
state commerce,  he  being  an  employee  of 
the  railroad,  is  employed  in  interstate 
commerce.  Illinois  Cent.  R.  Co.  «.  Porter, 
(C.  C.  A.  6th  Cir.  1913)  207  Fed.  311, 
126  C.  C.  A.  56. 

A  station  employee  injured  while  going 
to  an  interstate  train  to  get  the  mail  for 
his  station  has  been  held  to  be  engaged 
in  interstate  commerce  so  as  to  come 
within  the  federal  Employers'  Liability 
Act.  Lynch  i?.  Boston,  etc.,  R.  Co.,  (1917) 
227  Mass.  123,  116  N.  E.  401,  wherein  it 
was  said :  "  The  luidisputed  evidence 
shows  that  Lynch,  after  having  lowered 
the  gates  at  the  crossing,  passed  in  front 
of  the  engine  to  reach  tne  opposite  or 
southerly  side  of  the  train  where  he  was 
required  to  go  to  receive  the  mail  from 
the  mail  car.  It  is  the  only  reasonable 
inference  that  when  he  was  struck  by  the 
engine  he  was  going  in  the  performance 
of  his  duty  to  get  the  mail  from  the 
train.  The  fact  that  he  was  killed  before 
he  reached  the  mail  car  is  not  decisive. 
If  he  was  struck  while  going  to  the  car 
to  perform  an  interstate  duty  in  the 
course  of  his  employment  under  the  cir- 
cumstances he  was  as  much  engaged  in 
interstate  commerce  as  if  he  had  received 
the  mail  and  was  killed  while  in  the  act 
of  carrying  it  to  the  station." 

An    employee    engaged    in    unloading 


freight  from  a  train  engaged  in  inter- 
state commerce  is  entitled  to  the  benefits 
of  the  federal  Employers'  Liabilitv  Act. 
Western  Ry.  v.  Mays,  (Ala.  1916)  72  So. 
641. 

An  employee  injured  while  preparing 
ice  to  be  used  in  passenger  cars  on  a 
train  which  carries  one  or  more  inter- 
state passengers  is  within  the  Act.  Free- 
man r.  Powell,  (Tex.  Civ.  App.  1912) 
144  S.  W.  1033,  writ  of  error  denied  in 
(1912)  105  Tex.  317,  148  S.  W.  290, 
wherein  the  court  neither  approved  nor 
disapproved  as  to  this  point. 

A  hostler  engaged  in  fitting  out  engines 
for  interstate  traffic  has  been  held  to  be 
engaged  in  interstate  commerce.  Hinson 
t?.  Atlanta,  etc..  Air  Line  R.  Co.,  (1916) 
172  N.  C.  646,  90  S.  E.  772. 

In  Wesseler  t\  Great  Northern  R.  Co., 
(1916)  90  Wash.  234,  156  Pac.  1063,  157 
Pac.  461,  an  express  messenger  in  charge 
of  the  electric  plant  on  an  interstate 
train  whose  duty  it  was  to  stay  on  dur- 
ing the  entire  journey,  who  was  injured 
while  turning  on  the  electric  current  to 
illuminate  the  train,  was  declared  to  be 
engaged  in  interstate  commerce  even 
though  there  was  not  at  that  particular 
moment  of  time  any  interstate  freight  or 
passengers. 

Employees  not  within  the  statute. — 
A  teamster  employed  by  a  railroad  and 
injured  while  engaged  in  driving  the  horse 
which  pulled  ca^s  filled  with  dirt  and 
rock  excavated  from  a  tunnel,  to  be  used 
by  the  railroad  company  as  a  "  cut-oflf," 
was  held  not  to  be  engaged  in  interstate 
commerce.  Jackson  v,  Chicago,  etc.,  R. 
Co.,  (W.  D.  Wash.  1914)  210  Fed.  495, 
wherein  the  court  said:  "  Stripped  of  the 
conclusions  in  the  complaint,  we  have  the 
fact  that  the  defendant  is  engaged  in  con- 
structing a  *  cut-off '  on  its  line  of  road  so 
as  to  shorten  the  route  used  by  it  now 
and  eliminate  some  of  the  inconveniences, 
and  possible  expense,  in  the  operation  of 
the  line  at  the  present  time.  There  is  no 
statement  that  this  line,  upon  which  the 
work  is  being  performed,  is  now  used,  but 
the  complaint  in  paragraph  3  says,  'and 
through  which,  when  completed,  the  inter- 
state commerce  .  .  .  will  be  routed.'  The 
plaintiff  was  not  himself  engaged  upon 
any  interstate  commerce,  nor  was  he  in- 
jured by  any  one  connected  with  the  opera- 
tion of  any  of  the  agencies  which  actually 
transported  interstate  commerce.  The 
building  of  this  cut-off  is  a  facility  which 
is  to  be  used  by  the  defendant,  when 
completed,  as  an  engine  or  cars,  or  any 
other  appliance  under  construction  might 
be  considered  for  use  when  completed.  Can 
it  be  said  that  a  person  engaged  in  the 
building  of  engines  or  cars,  or  any  other 
facilities  to  be  used  by  a  common  carrier 
engaged  in  interstate  commerce,  comes 
within  the  provisions  of  the  Employers' 
Liability  Act?     The  act  deals  only  with 
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the  liability  of  a  carrier  engaged  in  inter- 
state commerce  for  injuries  sustained  by 
its  employees  while  engaged  in  such  com- 
merce.  In  re  Second  Employers*  Liability 
Cases,  [1912]  223  U.  S.  1,  32  S.  Ct.  169, 
66  U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N.  S.) 
44.  The  act  is  not  *  concerned  with  the 
construction  of  tracks,  bridges,  engines, 
or  cars  which  have  not  as  yet  become  in- 
strumentalities in  such  commerce,  but 
only  with  the  work  of  maintaining  them 
in  proper  condition  after  they  have  become 
such  instrumentalities,  and  during  their 
use  as  such.'  Pedersen  v.  Delaware,  etc., 
R.  Co.,  [1913]  229  U.  S.  146,  152,  33  S. 
Ct.  648,  67  U.  S.  (L.  ed.)  1126.  The  lan- 
guage of  the  complaint,  *  when  completed, 
the  interstate  commerce  .  .  .  will  be 
routed  *  through  the  tunnel,  conclusively 
shows  that  it  is  not  now  so  employed; 
Iience  the  act  cannot  apply  and  Supreme 
Court  decisions  supra  are  decisive." 

An  employee  injured  while  riding  home 
on  a  coal  train  made  up  in  part  of  inter- 
state cars,  by  permission  of  the  carrier, 
is  not  within  the  act,  although  under  the 
carrier's  rules  he  might  be  called  on  to 
work  on  the  train  if  his  services  were 
needed.  Bennett  v.  Lehigh  Valley  R.  Co., 
(E.  D.  Pa.  1912)   197  Fed.  678. 

In  Illinois  Cent.  R.  Co.  t>.  Rogers,  (C. 
C.  A.  5th  Cir.  1915)  221  Fed.  62,  136  C.  C. 
A.  530,  it  WAS  held  that  an  employee  of  a 
railroad  company  who  while  standing  near 
a  railroad  track  and  engaged  in  cleaning 
stencils  for  the  marking  of  cars  used  in 
interstate  commerce  was  injured,  wa«  not 
engaged  in  interst'ate  commerce  and  was 
not  entitled  to  the  benefit  of  the  Act. 

A  clerk  directed  to  call  a  crew  who  were 
to  take  out  an  interstate  train  has  been 
held  not  to  be  within  the  Act.  Mitchell  v, 
Louisville,  etc.,  R.  Co.,  (1916)  194  111. 
App.  77,  wherein  it  was  said:  **The 
courts  have  been  liberal  in  the  applica- 
tion of  the  law  as  to  when  employees  are 
engaged  in  interstate  commerce  within  the 
meaning  of  the  act  in  question.  The  em- 
ployee must  be  engaged  in  work  on  some 
of  the  instrumentalities  of  interstate  com- 
merce. If  this  is  his  employment,  it 
makes  no  difference  how  important  or 
how  unimportant  it  may  be  or  whether 
he  is  at  the  time  actually  driving  the 
nail  or  handling  that  particular  car.  .  .  . 
However,  on  the  other  hana,  in  so  far  as 
we  have  examined  the  authorities,  the 
employee  must  at  the  time  have  some- 
thing to  do  in  furthering  interstate  com- 
merce either  in  the  repair  of  the  road, 
cars,  engines  or  trains,  or  moving  trains, 
engaged  in  interstate  eommerce.  It  has 
never  been  held  tliat  because  some  one 
Ljave  orders  or  directions  to  those  so  en- 
gaged that  he  was  himself  engaged  in  in- 
terstate commerce  because  he  gave  such 
orders.  The  connection  with  interstate 
commerce  must  be  direct  and  not  indirect 


or  remote.  .  .  .  Appellee  had  no  direct 
connection  with  interstate  commerce.  His 
duties  were  local  and  in  no  way  connected 
with  the  interstate  commerce.  Call  the 
men  that  were  to  perform  those  dnties. 
If  this  is  a  part  ot  interstate  commerce 
every  employee  of  a  railroad  company,  no 
matter  who  he  is,  who  directs  the  men  so 
engaged  comes  within  the  law.  This  con- 
struction carried  into  all  of  these  posi- 
tions would  defeat  the  intention  and  pur- 
pose of  snch  a  statute.  Appellee  was  not 
engaged  at  the  time  of  the  injury  in  in- 
terstate commerce  and  under  this  declara- 
tion could  not  recover."  It  was  further 
held  in  that  case  that  the  mere  fact  that 
the  injured  employee  was  expected  on  the 
completion  of  that  task  to  engage  in  an- 
other which  would  have  been  a  part  of 
interstate  commerce  did  not  alter  the  rule. 

An  employee  injured  while  oiling  a 
switch  connecting  tracks  used  for  both 
intrastate  and  interstate  commerce  has 
been  held  not  to  be  within  the  Act. 
Granger  v,  Pennsylvania  R.  Co.,  (1913) 
84  N.  J.  L.  8S8,  86  Atl.  264,  foUoicing 
Pierson  r.  New  Yorlc,  etc.,  R.  Co.,  (1912) 
83  N.  J.  L.  661,  85  Atl.  233,  which  was 
in  effect  overruled  in  Pedersen  t?.  Dela- 
ware, etc.,  R.  Co.,  (1913)  229  U.  S.  146, 
33  S.  Ct.  648,  57  U.  8.  (L.  ed.)  1125, 
Ann.  Cas.  1914C  153,  quoted  supra, 
p.  1267. 

In  Salmon  t\  Southern  R.  Co.,  (1915) 
133  Tenn.  223,  180  S.  W.  165,  a  super- 
intendent supervising  the  unloading  oi  a 
car  of  paint  which  was  to  be  placed  in  a 
storehouse  and  later  to  be  used  on  cars 
in  interstate  commerce,  intrastate  com- 
merce, and  other  properties  of  the  rail- 
road, was  held  not  to  oe  engaged  in  inter- 
state commerce. 

An  assistant  gardener  employed  by  a 
railroad  company  engagea  in  interstate 
commerce  to  cultivate  the  yard  about  one 
of  its  stations  and  gather  trash  and  bum 
it,  injured  by  the  explosion  of  a  torpedo 
collected  in  the  trash,  is  not  within  the 
Act.  Galveston,  etc.,  R.  oo.  r.  Chojnacky, 
(Tex.  Civ.  App.  1914)    163  S.  W.  1011. 

A  person  employed  in  dispatching  en- 
gines both  intrastate  and  interstate  i« 
not  employed  in  interstate  commerce 
while  walking  to  a  rest  shanty.  Gray 
r.  Chicago,  etc.,  R.  Co.,  (1913)  153  ./is. 
637,  142  N.  W.  506,  wherein  the  court 
said :  "  It  appears  that  the  plaintiff',  at 
the  time  of  the  accident  here,  was  walk- 
ing back  to  his  rest  shanty,  and  was 
doing  nothing  at  all  in  the  way  of  dis- 
patching engines.  Now  it  may  perhaps 
be  correctly  held  (though  we  do  not  cie- 
cide  the  question)  that  a  man  whose 
day  is  spent  in  dispatching  engines,  all 
of  which  are  engaped  in  interstate  com- 
merce, is  in  legal  effect  employed  in  inter- 
state commerce  during  the  whole  day,  and 
including  the  period  of  leisure  or  rest 
when  he  is  doing  nothing  but  waiting  for 


RAILROADS 


1277 


the  arrival  of  an  engine;  but  if,  on  the 
other  hand,  part  of  the  em^^ines  dispatched 
be  engaged  in  interstate  business  and  part 
in  local  or  intrastate  buainess,  we  are  un- 
able to  see  how  it  could  be  logically  eaid 
that  he  was  *  employed  in  interstate  com- 
merce' all  aay,  or  during  his  intervals  of 
leisure." 

A  janitor  in  a  general  ofHce  of  a  rail- 
road who  was  injured  while  breaking  up 
coal  to  put  in  the  furnace  has  been  held 
not  to  be  engaged  in  interstate  commerce, 
although  the  business  of  the  railroad  was 
almost  entirely  interstate  in  cliaracter. 
Great  Northern  R.  Co.  v.  King,  (1917) 
1€6  Wis.  159,  161  N".  >V.  371. 

j.  Question  for  Court  or  Jury 

niuatration. —  In  Bolch  i>,  Chicago,  etc., 
R.  Co.,  (1916)  90  Wash.  47,  165  Pac.  422, 
the  court  said :  ^*  When  the  employer  is 
engaged  in  interstate  commerce  bv  rail- 
road, the  specific  labor  in  which  the  em- 
ployee is  engaged  at  a  given  time  takes 
its  character  as  a  part  of  state  or  inter- 
state commerce,  not  from  the  nature  of 
his  general  employment  nor  from  the  na- 
ture of  the  specific  work,  but  from  the 
relation  of  that  work  to  interstate  com- 
merce. The  same  specific  act  with  one 
set  of  concomitants  may  be  a  part  of  in- 
terstate commerce  and  with  another  set  a 
part  of  intrastate  commerce.  The  same 
employee,  without  the  slightest  change  in 
the  intrinsic  nature  of  his  habitual  tasks, 
may  pass  many  times  daily  from  employ- 
ment in  one  kind  of  commerce  to  the 
other.  New  York  Cent.,  etc.,  R.  Co.  v. 
Carr,  [1915]  238  U.  S.  280,  35  S.  Ct.  780, 

59  U.  S.  (L.  ed.)  1298.  Each  case  there- 
fore must  depend  upon  its  peculiar  facts. 
When  these  are  conceded  or  established 
by  proof  so  conclusive  that  there  can  be 
no  reasonable  difference  of  opinion,  the 
question  is  one  for  the  court.  When  not 
so  conceded  or  conclusively  established, 
the  question  is  one  for  the  jury  under 
proper  instructions.  North  Carolina  R. 
Co.  r.  Zachary,  [1914]  232  U.  S.  248,  34 
S.  Ct.  305,  68  U.  S.  (L.  ed.)  591,  Ann. 
Cas.  1914C  159;  Pennsylvania  Co.  v. 
Donat,  [1915]  239  U.  S.  50,  36  S.  Ct.  4, 

60  U.  S.  (L.  ed.)  139.  In  passing  upon 
the  sufficiency  of  the  instructions  there- 
fore, we  must  assume  that  one  of  the 
three  unrepaired  cars  which  were  being 
replaced  upon  the  repair  track  was  loaded 
with  lumber  for  South  Dakota.  There 
was  competent  evidence  tending  to  estab- 
lish that  fact.  The  question  of  fact  was 
for  the  jury.  If  so  loaded,  that  fact  fi.xed 
its  status  for  the  time  as  an  interstate 
car. 
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IV.  Itt JURIES  TO  Employees 


1.  Negligence  Generally 

a.  Basis   of  Liability 

Negligence  of  employer  as  basis. — 
Under  this  Act,  the  mere  happening  of  the 
accident   will    not    warrant    a    recovery; 


there  must  be  negligence  on  the  part  of 
the  railroad  company  or  on  the  part  of 
some  employee,  as  this  is  the  basis  of 
liability,  oan  Antonio,  etc.,  R.  Co.  r. 
Wagner,  (1916)  241  U.  S.  476,  36  S.  Ct. 
626,  60  U.  S.  (L.  ed.)  1110;  Southern  Ry. 
Co.  i\  Gray,  (1916)  241  U.  S.  333,  36  S. 
Ct.  668,  60  U.  S.  (L.  ed.)  1030;  Williams 
t?.  Western,  etc.,  R.  Co.,  ( 1917)  20  Ga.  App. 
726,  93  S.  E.  566;  Cincinnati,  etc.,  R.  Co. 
t\  Goldston,  (1913)  156  Ky.  410,  161  S. 
W.  246;  Helm  v.  Cincinnati,  etc.,  R.  Co., 

(1913)  156  Ky.  240,  160  S.  W.  945;  Long 
l\  Southern  R,  Co.,  (1913)  166  Ky.  286, 
169  S.  W.  779;  Western  Maryland  R.  Co. 
V,  Sanner,  (1917)  130  Md.  581,  101  Atl. 
587;  Fish  t\  Chicago,  etc.,  R.  Co.,  (1914) 
263  Mo.  106,  172  S.  W.  340,  Ann.  Cas. 
1916  B  147;  Manson  v.  Great  Northern 
R.  Co.,  (1915)  31  N.  D.  643,  156  N.  W. 
32;    Hobbs    t\    Great    Northern    R.    Co., 

(1914)  80  Wash.  678,  142  Pac.  20,  L.  R. 
A.  1916D  603;  Hull  t?.  Virginian  R.  Co., 
(1916)   78  W.  Va.  26,  88  S.  E.  1060. 

It  is  necessary  to  show  that  the  injury 
resulted  in  whole  or  in  part  from  the  neg- 
ligence of  the  officers,  agents,  or  em- 
ployees of  the  carrier,  or  by  reason  of 
some  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appli^ 
ances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment.  Long 
t\  Southern  R.  Co.,  (1913)  155  Ky.  286, 
159  S.  W.  779;  Helm  v.  (Cincinnati,  etc., 
R.  Co.,  (1913)  156  Ky.  240,  160  S.  W. 
945;  Cincinnati,  etc.,  R.  Co.  t\  Goldston, 
(1913)   156  Ky.  410,  161  S.  W.  246. 

Therefore  "  before  a  recovery  can  be 
had,  it  must  be  shown  by  either  direct  or 
circumstantial  evidence^  that  the  railway 
company  w^as  negligent;  or,  in  other 
words,  that  it  owed  a  care  and  failed  to 
exercise  it."  Illinois  Cent.  R.  Co.  v. 
Skaggs,  (1916)  240  U.  S.  66,  36  S.  Ct. 
249,  60  U.  S.  (L.  ed.)  528;  Southern  R. 
Co.  i\  Derr,  (C.  C.  A.  6th  Cir.  1917)  240 
Fed.  73,  153  C.  C.  A.  109;  Pennsvlvania 
R.  Co.  i\  Glas,  (C.  C.  A.  3d  Cir.  1917)  239 
Fed.  256,  152  C.  C.  A.  244;  Williams  !?. 
Western,  etc.,  R.  Co.,  (1917)  20  Ga.  App. 
726,  93  S.  E.  555;  Kendrick  v.  Chicago, 
etc.,  R.  Co.,  (1914)  188  111.  App.  172; 
Roebuck  v.  Atchison,  etc.,  R.  Co.,  (1917) 
99  Kan.  544,  162  Pac.  1153,  L.  R.  A.  1917 
E   741;    Norfolk,   etc.,   R.    Co.   n   Short, 

(1916)  171  Ky.  647,  188  S.  W.  786; 
Western    Maryland    R.    Co.    t?.    Sanner, 

(1917)  130  Md.  581,  101  Atl.  687;  Sims 
V,  Minneapolis,  etc..  R.  Co.,  (Mich.  1917) 
162  N.  W.  988:  Gaines  r.  Grand  Trunk  R. 
Co.,  (1916)  193  Mich.  398,  159  N.  W.  542; 
Hurlev  i\  Illinois  Cent.  R.  Co.,  (1916)  133 
Minn.' 101,  157  N.  W.  1005;  Swartwood  r. 
Lehigh  Valley  R.  Co.,  (1915)  169  App. 
Div.  759,  155  N.  Y.  S.  778;  Collins  r. 
Pennsvlvania  R.  Co.,  (1914)  163  App. 
Div.  4.52,  148  N.  Y.  S.  777;  Wilson' r. 
Grand  Trunk  R.  Co.,  (N.  H.  1916)  97  Atl. 
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981;  Panhandle,  etc.,  K.  Co.  tx  Fitts,  (Tex. 
Civ.  App.  1916)  188  S.  W.  628;  Chesa- 
peake Western  Ry.  t*.  Shiflett,  (1915)  118 
Va.  63,  86  S.  E.  860;  Hull  r.  Virginian  R. 
Co.,  (1916)   78  W.  Va.  25,  88  S.  E.  1060. 

And  so  it  is  held  that  an  instruction  is 
erroneous  which  makes  the  railroad  com- 
pany liable  for  defects,  if  such  defects  are 
not  attributable  to  the  negligence  of  the 
company  or  its  servants.  Seaboard  Air 
Line  Ry.  t\  Horton,  (1914)  233  U.  S. 
492,  34  S.  Ct.  635,  58  U.  S.  (L.  ed.)  1062, 
Ann.  Cas.  1915B  476,  L.  R.  A.  1915C  1 
and  note. 

So  where  an  employee  is  hurt  and 
there  is  no  proof  that  he  was  at  fault 
it  does  not  follow  that  the  employer's 
agents  must. have  been,  so  as  to  permit 
him  to  recover  therefor.  Popoutsikis  <?. 
Spokane,  etc.,  R.  Co.,  (1915)  89  Wash.  1, 
153    Pac.    1053. 

And  the  question  of  negligence  on 
the  part  of  the  company  as  a  deduction 
from  the  pulling  out  of  a  draw  bar  or 
of  a  comparison  of  negligences  should 
not  be  submitted  to  the  jury  where  it 
appears  that  an  accident  was  due  to  the 
neglect  of  the  deceased  to  perform  his 
duty  by  complying  with  the  rules  of 
the  company  in  such  cases.  Great  Xorth- 
em  R.  Co.  v.  Wiles,  (1916)  240  U.  S.  444, 
36  S.  Ct.  406,  60  U.  S.  (L.  ed.)  732. 

Negligent  act  connected  with  prosecn- 
tion  of  carrier's  business. —  The  purpose 
of  the  Employer's  Liability  Act  was  not 
to  render  the  carrier  liable  in  all  in- 
stances and  under  all  circumstances, 
where  one  employee  of  a  carrier  is  in- 
jured by  the  careless  and  negligent  acts 
of  another.  It  is  not  enough  that  the  neg- 
ligent act  causing 'the  injury  occur  during 
the  existence  of  the  employment,  nor  is  it 
enough  that  it  occur  during  the  hours  the 
employees  are  required  to  be  on  duty.  To 
render  the  carrier  liable,  the  negligent  act 
must  occur  while  the  employees  are  doing 
some  act  required  in  the  prosecution  of 
the  carrier's  business.  Vanordstrand  f?. 
Northern  Pac.  R.  Co.,  (1915)  86  Wash. 
665,  151  Pac.  89;  Reeve  v.  Northern  Pac. 
R.  Co.,  (1914)  82  Wash.  268,  144  Pac.  63, 
L.  R.  A.  1915C  37. 

Injury  which  could  not  be  anticipated. 
—  The  doctrine  has  been  recognized  that 
where  an  injury  cannot  reasonably  be  an- 
ticipated and  would  not  have  happened 
imless  under  exceptional  circumstances,  it 
is  not  negligence  to  fail  to  take  precau- 
tionary measures  to  prevent  it,  although 
if  taken  the  injury  would  not  have  re- 
sulted. BriglitweU  ix  Lusk,  (1916)  194 
Mo.  App.  643,  189  S.  W.  413. 

Injury  not  explained. —  In  this  connec- 
tion it  has  been  said :  "  Therefore,  the 
plaintiff  having  proved  a  case  within  the 
prima  facie  statute,  and  the  defendant 
railroad  having  failed  to  explain  the  in- 
jury, its  negligence  and  liability  conclu- 


sively appeared  as  a  matter  of  law,  and 
the  circuit  judge  should  have  peremp- 
torily instructed  the  jury  to  find  for  the 
plaintiff;  and,  this  being  true,  it  follows 
that  appellant  cannot  complain  because 
the  question  of  negligence  vel  non  was 
submitted  to  the  jury."  Yazoo,  etc,  R- 
Co.  r.  Mullins,  (1917)  115  Miss.  343,  76 
So.  147. 

Employer  not  insurer. —  The  employer 
is  not  an  insurer  of  the  safety  of  his  em- 
ployees. Renn  i\  Stiaboard  Air  Line  R. 
Co.,  (1915)  170  N.  C.  128.  86  S.  E.  964: 
Toler  r.  Northern  Pac.  R.  Co.,  (1917)  94 
Wash.  360,  162  Pac.  538. 

Wilfulness  not  an  element.— ;Wi  If ulness 
i8  not  an  element  uuder  this  statute. 
Dutton  l\  Atlantic  Coast  Line  R.  Co., 
(1916)    104  S.  C.  16,  88  S.  E.  263. 

b.  Relation   of  N^ligenoe  to  Injury 

Negligence  must  have  been  proximate 
cause. —  There  must  be  a  proximate  and 
causal  relation  between  the  damages  and 
the  negligence  of  the  company.  Chesa- 
peake, etc.,  R.  Co.  V.  Camahan,  (1916) 
241  U.  S.  241,  36  S.  Ct.  594,  60  U.  S.  (L. 
ed.)  979;  Carlson  v.  Chicago  Great  West- 
ern R.  Co.,  (1917)  205  111.  App.  156; 
Cincinnati,  etc.,  R.  Co.  t*.  Perkins,  (1917) 
177  Ky.  88,  197  S.  W.  526 ;  Young  r.  Nor- 
folk, etc.,  R.  Co.,  (1916)  171  Ky.  510,  188 
S.  W.  621;  Marshall  r.  Chicago,  etc.,  R. 
Co.,  (1915)  131  Minn.  392,  155  N,  W.  208. 
Negligence  of  the  defendant  will  not  per- 
mit a  recovery  where  it  is  not  a  continu- 
ous sequence  proximately  causing  the 
injury  complained  of.  Southern  R.  Co.  r. 
Peters,  (1915)  194  Ala.  94,  69  So.  611. 
And  in  another  case  it  is  said  that  the 
negligence  of  the  railway  company  or  ita 
employees  must  have  been  the  proximate 
cause  of  the  injury  and  the  burden  of 
proof  rests  on  the  plaintiff  to  establish 
this.  Manson  v.  Great  Northern  R.  Co., 
(1915)  31  N.  D.  643,  155  N.  W.  32. 

So  in  an  action  to  recover  damages  for 
an  injury  alleged  to  be  due  to  the  com- 
pany's negligence,  it  must  appear  that  the 
injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful 
act.  And  where,  upon  the  evidence  pre- 
sented, the  proximate  cause  of  a  person's 
death  may  well  have  been  either  his  own 
or  the  company's  negligence,  adequate  in- 
structions should  be  given  to  the  jury  in 
regard  thereto  so  that  they  may  know  and 
apply  the  rules  laid  down  by  the  federal 
courts  in  such  cases.  Delaware,  etc.,  Co. 
t\  Ketz,  (C.  C.  A.  3d  Cir.  1916)  233  Fed. 
31,  147  C.  C.  A.  101. 

In  another  case  where  the  injury  was 
received  while  lifting  the  wheel  of  the 
coal  buggy  out  of  a  hole  it  had  broken  in 
the  rotten  floor  over  which  the  employee 
was  wheeling  coal  to  the  tipple,  it  was 
said :  **  It  wUl  be  observed  that  the  plain- 
lifif  did  not  receive  his  injuries   as  the 
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proximate  result  of  the  rotten  floor,  but 
as  the  result  of  a  subsequent,  independent 
act  of  his  own,  in  lifting  the  buggy  after 
it  had  fallen.  True  the  plaintiiT  is  not 
liable  for  contributory  negligence  in  bar 
of  his  action  under  the  federal  statute, 
but  his  conduct  in  this  respect  was  not  a 
mere  contributing  cause,  but  was  the  sole 
proximate  cause  of  his  injury.  In  other 
words,  the  negligence  of  the  defendant 
was  not  a  continuous  sequence  proxi- 
mately causing  the  injury,  as  it  was 
broken  by  a  new,  intervening  cause  inde- 
pendent of  the  defendant's  act  and  which 
broke  the  causal  connection."  Southern 
R.  Co.  V.  Peters,  (1916)  194  Ala.  94,  69 
So.  611. 

In  Wisconsin,  however,  it  has  been  de- 
clared that  under  the  Federal  Employers' 
Liability  Act  the  common-law  rule  as  to 
proximate  cause  has  no  relevancy,  it  being 
sufficient  that  the  defect  or  negligence 
pleaded  contributed  in  any  manner  to 
cause  the  injury.  Calhoim  r.  Great  North- 
em  R.  Co.,  (1916)  162  Wis.  264,  156  N. 
W.  198. 

Other  cause  concurring  with  negligence. 
—  "  The  mere  fact  that  some  other  cause 
operated  with  the  negligence  of  the  de- 
fendant does  not  relieve  it  from  liability. 
The  original  wrong,  concurring  with  some 
other  cause  for  which  neither  party  is 
liable  and  both  causes  operating  proxi- 
mately at  the  same  time  in  producing  the 
injury,  makes  the  defendant  liable,  even 
though  the  other  cause  was  one  for  which 
the  defendant  was  not  responsible."  Tims 
it  was  so  held  where  both  a  jack  block 
and  a  stationary  car  on  the  adjoining 
track  were  concurring  causes  m  the  death 
of  plaintifTs  intestate,  which  could  not 
have  resulted  from  either  cause  alone,  it 
being  said  that  the  presence  of  the  sta- 
tionary car  on  an  adjoining  track  was  not 
an  independent,  intervening  cause  that 
would  relieve  the  defendant  of  tlie  pri- 
mary, producing  cause,  which,  as  found 
by  the  jury,  was  the  negligent  presence  of 
the  jack  block  in  the  space  between  the 
tracks.  Illinois  Cent.  R.  Co.  v.  Skinner, 
(1917)   177  Ky.  62,  197  S.  W.  552. 

c  Mode  of  T>etermining  what  Constitutes 

Negligence 

Common  law  rules  applicable. —  In  de- 
termining what  constitutes  negligence  on 
tEe  part  of  the  railroad  company,  the 
courts  are  guided  by  the  general  rules  of 
the  common  law  as  modified  by  the  stat- 
utes prescribing  safety  appliances  and 
other  precautionary  measures,  but  which 
are  not  modified  bv  this  act.  Washington 
Southern  R.  Co.  ?C  Smith,  (1916)  45  App. 
Cas.  (D.  C.)  192. 

The  term  negligence  as  here  used  must 
be  taken  to  mean  such  act  of  commission 
or  omission  as  would  at  common  law  have 


been  sufficient  to  entitle  the  case  to  be  sub- 
mitted to  the  jury.  Western  Maryland  R. 
Co.  t*.  Sanner,  (1917)  130  Md.  581,  101 
Atl.  687. 

Federal  or  state  rules  as  controlling. — 
The  federal  Act  does  not  undertake  to 
define  the  character  or  degree  of  negli- 
gence necessary  to  a  recovery.  This  being 
so  it  has  been  said  that  when  an  action  is 
brought  under  the  federal  Act  in  a  state 
court  to  recover  damages  for  injuries  suf- 
fered on  account  of  the  negligence  of  an- 
other employee,  the  rules  of  law  prevail- 
ing in  the  state  must  be  looked  to  in  de- 
termining whether  the  acts  or  omissions 
complained  of  amount  to  negligence.  Cin- 
cinnati, etc.,  R.  Co.  i\  Swann,  (1914)  160 
Ky.  458,  169  S.  W.  886,  L.  R.  A.  1916C  27; 
Helm  V.  Cincinnati,  etc.,  R.  Co.,  (1913) 
156  Ky.  240,  160  S.  W.  945.  In  the  case 
first  cited,  however,  the  court  further  re- 
marked: '*  There  is  no  difference  in  cases 
like  this  in  the  character  or  degree  of  neg- 
ligence necessary  to  sustain  a  verdict  and 
judgment,  whether  the  action  be  brought 
imder.the  federal  or  state  law.  The  neg- 
ligence that  would  authorize  a  recovery 
under  one  would  authorize  it  under  the 
other,  and  if  the  evidence  is  not  sufficient 
to  sustain  a  recovery  under  one,  neither 
will  it  be  sufficient  to  sustain  it  under  the 
other.  This  statement  is  of  course  con- 
fined to  cases  presenting  facts  similar  to 
those  disclosed  in  this  record  which  do 
not  involve  defects  in  cars,  engines,  ma- 
chinery or  other  equipment,  and  also 
leaves  out  of  consideration  entirely  the 
question  of  contributory  negligence  and 
the  rules  of  law  relating  thereto.  There- 
fore, if  the  railway  company,  or  its  em- 
ployees, under  the  rules  of  law  prevailing 
in  this  state  when  the  cause  of  action 
arose,  were  not  guilty  of  actionable  neg- 
ligence, there  can  be  no  recovery  in  this 
case."  Cincinnati,  etc.,  R.  Co.  i\  Swann, 
(1914)  160  Ky.  458,  169  S.  W.  886,  L.  R. 
A.  1915C  27.  And  in  another  state  it  has 
been  said  that  there  is  no  common  law  of 
negligence  of  the  federal  courts  as  dis- 
tinguished from  the  common  law  of  negli- 
gence of  the  state  courts.  Saunders  v. 
Southern  R.  Co.,  (1914)  167  N.  C.  375, 
83  S.  E.  573,  wherein  the  court  said: 
*'  The  law  of  negligence  is  the  same  in 
both,  and  apparent  differences  of  opinion 
arise  because  of  the  application  of  the  law 
to  difi'erent  combinations  of  facts,  and  fre- 
quently on  account  of  confusing  negli- 
gence which  may  or  may  not  be  the  cause 
of  an  injury  and  actionable  negligence 
which  unites  cau.se  and  effect.  The  fed- 
eral courts  and  the  courts  of  this  state 
concur  in  holding  that  a  failure  to  exer- 
cise diligence  and  care  of  a  person  of  ordi- 
nary prudence,  or  a  failure  to  perform  a 
duty  due  from  one  to  another,  is  negli- 
gence, and  that  if  this  breach  of  duty  is 
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the  proximate  cause  of  an   injury  it  is 
actionable/' 

In  this  connection  the.  United  States 
Supreme  Court  has  declared  that  in  an 
action  under  the  Federal  Employers'  Lia- 
bility Act,  rights  and  obligations  depend 
upon  it  and  applicable  principles  of  com- 
mon  law,  as  interpreted  and  applied  in 
the  federal  courts.  Southern  R.  Co.  r. 
Gray,  (1916)  241  U.  S.  333,  36  S.  Ct.  658, 
60  U.  S.  (L.  ed.)  1030.  And  in  a  case  in 
Kansas  it  is  said :  "  While  the  Federal 
Employers*  Liability  Act  does  not  define 
the  term  '  negligence '  of  the  carrier,  it 
has  been  determined  that  the  expression 
as  used  in  the  act  is  the  common-law  neg- 
ligence of  master  and  servant  as  defined 
by  the  federal  courts,  and  that  the  com- 
mon law  as  interpreted  and  applied  in  the 
federal  courts  determines  what  constitutes 
negligence;  and,  if  a  state  court  differs 
with  the  federal  courts  as  to  what  will 
or  will  not  constitute  negligence,  the  in- 
terpretation of  the  federal  courts  neces- 
sarily controls."  Roebuck  v.  Atchison, 
etc.,  R.  Co.,  (1917)  99  Kan.  544,  162  Pac. 
1163,  L.  R.  A.  1917E  741. 

d.  Defects  in  Cars,  Engines,  Appliances, 

etc. 

(1)    In  General 

Presumption  as  to  knowledge  of  defect. 
: — "  Under  the  federal  statute  the  pre- 
sumption prevails,  even  after  proof  of  the 
defect,  that  the  railway  company  was  not 
aware  of  its  existence;  and  until  it  is 
shown  that  the  railway  company  knew, 
or  in  the  exercise  of  ordinary  care  should 
have  known,  of  the  defect,  it  is  not 
charged  with  that  knowledge."  St.  Louis, 
etc.,  R.  Co.  V.  Ingram,  (1916)  124  Ark. 
298,  187  S.  W.  452. 

Defect  not  due  to  negligence. — A  rail- 
road company  is  not  liable  to  damages 
under  this  act  for  a  defect  in  its  cars  un- 
less that  defect  was  due  to  its  negligence. 
Pennsylvania  R.  Co.  i\  Glas,  (C.  C.  A.  3d 
Cir.  1917)  239  Fed.  266,  162  C.  C.  A.  244. 

Effect  of  inspection. —  Testimony  by 
those  who  did  it,  that  their  work  of  in- 
spection and  preparation  was  properly 
done  and  made  sale  a  place  where  another 
employee  was  required  to  work,  is  not  con- 
clusive of  no  negligence  when  their  state- 
ments are  contradicted  by  the  physical 
facts.  T^uisville,  etc.,  R.  Co.  r.  Thomas, 
(1916)   170  Ky.  146,  186  S.  W.  840. 

Duty  of  employer  to  furnish  sufficient 
assistants. — ^An  employer  must  furnish 
his  employee  with  adequate  assistance 
or  a  sufficient  number  of  workmen.  Cin- 
cinnati, etc.,  R.  Co.  r.  Tucker,  (1916)  168 
Ky.  144.  181  S.  W.  940. 

It  is  the  duty  of  the  master  to  exercise 
ordinary  care  to  assign  an  adequate  num- 
ber of  servants  to  each  particular  piece 
of  work  and  to  maintain  them  during  the 
progress  of  the  work  and  each  particular 


part  of  it.    Sorenson  v.  Northern  Pac.  R. 
Co.,  (1917)  63  Mont.  268,  163  Pac.  560. 

But  where  it  is  alleged  that  the  carrier 
is  liable  because  of  a  failure  to  employ  a 
sufficient  number  of  men,  it  must  appear 
that  such  failure  was  the  proximate  cause 
of  the  accident.  Marshall  v.  Chicago,  etc., 
R.  Co.,  (1916)  131  Minn.  392,  156  N.  W. 
208. 

(2)  Duty  of  Carrier  as  to  Place  to  Work 

Duty  of  employer  as  to  place  to  work. 

—  It  is  the  duty  of  the  carrier  to  fur- 
nish a  reasonably  safe  place  for  his  em- 
Sloyees  in  which  to  do  its  work.  Phila- 
elphia,  etc.,  R.  Co.  t\  Marland,  (C.  C.  A. 
3d  Cir.  1917)  239  Fed.  1.  162  C.  C.  A. 
61;  St.  Louis,  etc.,  R.  Co.  a  Steel,  (Aric. 
1917)  197  S.  W.  288;  McFarland  r. 
Chesapeake,  etc.,  R.  Co.,  (1917)  177  Ky. 
561,  197  S.  W,  944;  Young  c.  Norfolk, 
etc.,  R.  Co.,  (1916)  171  Ky.  610,  188  S.  W. 
621;  Louisville,  etc.,  R.  Co.  r.  Wright, 
(1916)  170  Ky.  230,  185  S.  W.  861;  Cin- 
cinnati, etc.,  R.  Co.  V.  Tucker,  (1916)  168 
Ky.  144,  181  S.  W.  940;  Winslow  v.  Mis- 
souri, etc.,  R.  Co.,  (Mo.  App.  1916)  192 
S.  W.  121;  Renn  v.  Seaboard  Air  Line  R. 
Co.,  (1915)  170  N.  C.  128,  86  S.  E.  964; 
Falyk  v.  Pennsylvania  R.  Co.,  (Pa.  1917) 
100  Atl.  961.  And  where  a  servant  is  re- 
quired to  work  in  a  dangerous  and  unsafe 
place  the  master  is  responsible  for  any 
injury  that  he  may  sustain  on  account 
of  such  unsafe  and  dangerous  condition. 
Coal,  etc.,  R.  Co.  t'.  Deal,  (C.  C.  A.  4th 
Cir.  1916)  231  Fed.  604,  145  C.  C.  A.  490. 

In  this  connection  it  is  said:  "A  eon- 
tract  between  the  master  and  servant  in- 
volves certain  reciprocal  duties  which,  if 
not  expressed,  are  clearly  implied,  and 
grow  out  of  the  relation  between  them. 
Among  others  on  the  part  of  the  master 
is  to  exercise  ordinary  care  to  furnish 
his  servant  with  a  safe  place  to  work,  and 
to  this  end  the  master  may  adopt  reason- 
able rules  and  regulations  for  the  pro- 
tection of  the  employees  while  in  the  per- 
formance of  their  duties.  And  it  is  the 
duty  of  the  servant  to  exercise  ordinary 
care  for  his  own  protection,  and  in  so 
doing  to  obey  the  rules  which  the  roaster 
has  adopted  and  promulgated  to  insure 
the  safety  of  the  employee."  St.  Louis, 
etc.,  R.  Co.  V.  Steel,  (Ark.  1917)  197 
S.  W.  288. 

Obligations  which  duty  imposes. —  The 
duty  of  a  carrier  to  exercise  reasonable 
care  to  provide  a  safe  place*  for  his  em- 
ployees to  work  includes  properly  con- 
structed roadbed,  structures,  and  track 
used  in  the  operation  of  a  railroad.  Cin- 
cinnati, etc..  R.  Co.  r.  Hall,  (C.  C.  A.  6th 
Cir.  1917)  243  Fed.  76,  155  C.  C.  A.  606. 
See  also  Philadelphia,  etc.,  R.  Co.  v.  Mar- 
land,  (C.  C.  A.  3d  Cir.  1917)  239  Fed. 
1,  152  C.  C.  A.  51. 

The  standard  of  care  required  of  a  rail- 
road company  in  constructing  its   roods 
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and  bridges  is  such  reasonable  care  as  is 
ordinarily  used  by  railroads  generally  in 
that  respect.  Hull  i*.  Virginian  Ry.  Co., 
(1916)  78  W.  Va.  26,  88  S.  E.  1060. 

(3)  Duty  of  Carrier  as  to  Appliances,  etc. 

Duty  of  employer  as  to  appliances. — 
The  employer  must  furnish  the  employee 
reasonably  safe  tools  and  appliances  to 
work  with.  Philadelphia,  etc.,  Ry.  Co.  v, 
Marland,  (C.  C.  A.  3d  Cir.  1917)  239  Fed. 
1,  152  C.  C.  A.  61;  Cincinnati,  etc.,  R,  Co. 
I?.  Tucker,  (1916)  168  Ky.  144,  11  S.  W. 
940;    Louisville,  etc.,   R.   Co.   r.   Patrick, 

(1916)  167  Ky.  118,  180  8.  W.  56;  Knight 
V,  Vicksburg,  etc.,  R.  Co.,  (La.  1917) 
76  So.  799;  McFarland  v.  Chesapeake, 
etc.,  R.  Co.,  (1917)  177  Ky.  661,  197 
8.  W.  945;  Young  v,  Norfolk,  etc.,  R. 
Co.,  (1916)  171  Ky.  610,  188  S.  W.  621; 
Falyk  r.  Pennsylvania  R.  Co.,  (Pa.  1917) 
100  Atl.  961;  Panhandle,  etc.,  R.  Co.  t;. 
Fitts,  (Tex.  Civ.  App.  1916)  188  S.  W. 
628;  Chicago,  etc.,  R.  Co.  i\  Cosio,  (Tex. 
Civ.  App.  1916)   182  S,  W.  83. 

"  The  rule  of  law  is  that  the  employer 
is  under  the  duty  to  exercise  ordinary 
eare  to  supply  machinery  and  appliances 
reasonably  safe  and  suitable  for  the  use 
of  the  emplovee,  and  in  case  of  his  failure 
so  to  do,  unless  the  employee  has  waived 
his  right  after  due  notice  of  defective  ap- 
pliances  and  machinery,  or  has,  upon  due 
knowledge,  assumed  the  risk,  the  em- 
ployer is,  of  course,  liable  for  any  such 
dereliction  in  duty."  Toler  v.  Northern 
Pac.  R.  Co.,  (1917)  94  Wash.  360,  162 
Pac.  638. 

"  While  the  act  abolished  what  is 
known  as  the  *  fellow-servant  doctrine,' 
there  is  nothing  contained  therein  which 
changes  the  rule  as  respects  the  nonas- 
signable duty  of  the  master  to  exercise 
reasonable  care  in  providing  the  servant 
with  reasonably  safe  tools  and  appliances 
with  which  to  perform  the  work  required 
of  him  by  the  master."  C6al,  etc.,  R.  Co. 
r.  Deal,  (C.  C.  A.  4th  Cir.  1916)  231  Fed. 
604,  145  C.  C.  A.  490. 

If  kn  appliance  has  been  furnished  for 
use  by  the  workman  for  a  particular  pur- 
pose and  in  a  particular  way,  and  the 
workman  proceeds  to  use  it  for  the  con- 
templated purpose  and  in  a  proper  manner 
without  any  want  of  care,  and  that  ap- 
pliance unexpectedly  and  without  any 
known  cause  gives  way  or  breaks,  it 
would  be  imputable  to  a  defective  con- 
dition, and  upon  proof  of  such  accident 
and  of  such  facts  it  is  a  case  of  res  ipsa 
loquitur,  a  prima  facie  case  is  established, 
and  the  burden  is  upon  the  employer  to 
explain  away,  if  possible,  his  presumed 
negligence.    Toler  t?.  Northern  Pac  R.  Co., 

(1917)  94  Wash.  360,  162  Pac.  638. 
Qualification  of  rule  as  to  duty  to  fur- 
nish appliances. —  The  Act  does  not  impose 
upon  an  employer  an  absolute  responsi- 


bility for  the  safe  .condition  of  appliances 
of  work  but  limits  his  responsibility  to  the 
exercise  of  reasonable  care.  Seaboard  Air 
Line  R.  Co.  i\  Horton,  (1914)  233  U.  S. 
492,  34  S.  Ct.  636,  58  U.  S.  (L.  ed.)  1062, 
Ann.  Cas.  1915B  .475,  L.  R.  A.  1915C  1, 
reversing  (1913)  162  N.  C.  424,  78  S.  E. 
494,  wherein  the  court  said:  *'  By  its  1st 
section  a  right  of  action  is  conferred 
(under  conditions  specified)  for  injury  or 
death  of  the  employee  '  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency, due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment.'  This  clause  has  two 
branches;  the  one  covering  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  the  carrier,  which  has  the  effect  of 
abolishing  in  this  class  of  cases  the  com- 
mon-law rule  that  exempted  the  employer 
from  responsibility  for  the  negligence  of  a 
fellow  employee  of  the  plaintiff;  and  the 
other  relating  to  defects  and  insufficiencies 
in  the  cars,  engines,  appliances,  etc.  But, 
plainly,  with  respect  to  the  latter  as  well 
as  the  former  ground  of  liability,  it  was 
the  intention  of  Congress  to  base  the  ac- 
tion upon  negligence  only,  and  to  exclude 
responsibility  of  the  carrier  to  its  em- 
ployees for  defects  and  insufficiencies  not 
attributable  to  negligence.  The  common- 
law  rule  is  that  an  employer  is  not  a 
guarantor  of  the  safety  of  the  place  of 
work  or  of  the  machinery  and  appliances 
of  the  work;  the  extent  of  its  duty  to  its 
employees  is  to  see  that  ordinary  care  and 
prudence  are  exercised,  to  the  end  that  the 
place  in  which  the  work  is  to  be  performed 
and  the  t(K)lR  and  appliances  of  the  work 
may  be  safe  for  the  workmen.  Hough  t?. 
Texas  &  P.  R.  Co.,  (1880)  100  IT.  S.  213, 
217,  26  U.  S.  (L.  ed.)  612,  615;  Washing- 
ton &  G.  R.  Co.  P.  McDade,  (1890)  1.35 
U.  S.  554,  670,  34  U.  S.  (L.  ed.)  236,  241, 
10  S.  Ct.  1044;  (Choctaw,  etc..  R.  Co.  t?. 
McDade,  (1903)  191  U.  S.  64,  67,  48  U.  S. 
(L.  ed.)  96.  100,  24  S.  Ct.  24,  15  Am.  Neg. 
Rep.  230.  To  hold  that  under  the  statute 
the  railroad  company  is  liable  for  the  in- 
jury or  death  of  an  employee  resulting 
from  any  defect  or  insufficiency  in  its  cars, 
engines,  appliances,  etc.,  however  caused, 
is  to  take  from  the  act  the  words  *  due  to 
its  negligence.'  The  plain  effect  of  these 
words  is  to  condition  the  liability  upon 
negligence;  and  had  there  been  doubt  be- 
fore as  to  the  common-law  rule,  certainly 
the  act  now  limits  the  responsibility  of 
the  company  as  indicated."  See  to  the 
same  effect  Baltimore,  etc.,  R.  Co.  i\  Whit- 
acre,  (1916)  124  Md.  411,  92  Atl.  1060; 
Miller  r.  Michigan  Cent.  R.  Co.,  (1915) 
185  Mich.  432,  152  N.  W.  235;  Hawkins  f. 
St.  Louis,  etc.,  R.  Co.,  (1916)  189  Mo. 
App.  201,  174  S.  W.  129. 
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The  employer  is  under  a  duty  to  exer- 
cise ordinary  care  to  supply  machinery 
and  appliances  reasonably  safe  and  suit- 
able for  the  use  of  the  employee,  but  is  not 
required  to  furnish  the  latest,  best,  and 
safest  appliances,  or  to  .discard  standard 
appliances  upon  the  discovery  of  later  im- 
provements, provided  those  in  use  are  rea- 
sonably safe  and  suitable.  Chicago,  etc., 
R.  Co.  V.  Bower,  (1916)  241  U.  S.  470,  36 
S.  Ct.  624,  60  U.  S.   (L,  ed.)   1107. 

"  The  master  is  not  compelled  to  provide 
the  best  means  or  implements  that  can  be 
secured,  or  those  that  are  absolutely  safe 
and  most  convenient.  His  duty  is  dis- 
charged when  he  provides  implements  and 
means  which  are  reaiM>nably  safe  for  those 
exercising  ordinary  intelligence  for  their 
own  safety."  Kentucky  Traction,  etc.,  Co. 
r.  Sharp,  (Ky.  1917)    197  S.  W.  464. 

And  m  the  absence  of  some  rule  of  law 
prescribing  the  character  of  a  mainten- 
ance of  a  way  car,  no  negligence  can  be 
predicated  upon  the  use  of  such  a  car 
which  was  duly  inspected,  which  was  in 
continuous  service,  and  which  had  always 
stood  up  under  the  work  for  which  it  was 
designed,  and  was  wrecked  by  a  collision 
brought  about  by  the  deceased  himself,  the 
employee's  act  being  the  proximate  cause 
of  the  accident  and  the  sole  negligence 
shown.  Trice  v.  Southern  Pac.  Co.,  (1916) 
174  CaL  89,  161  Pac.  1144. 

(4)  Rules  of  Company 

In  general. —  "  The  master  cannot  escape 
responsibility  or  avoid  his  legal  duty  to 
use  ordinary  care  to  furnish  his  servant  a 
reasonably  safe  place  to  work  by  promul- 
gating a  rule  which  places  that  responsi- 
bility on  the  servant."  The  court  also 
further  said  in  this  connection:  "We  do 
not  hold  that  the  rule  was  in  any  sense 
improper,  nor  do  we  hold  that  in  no  case 
can  the  master  discharge  his  full  duty  to 
the  servant  by  promulgating  proper  rules 
for  his  guidance.  Each  case  must  stand 
on  its  own  facts  in  that  regard,  and  there 
may  be,  and  often  are,  conditions  con- 
nected with  the  servant's  work  which 
make  the  promulgation  of  rules  necessary, 
and  in  which  the  establishment  of  ade- 
quate rules  to  govern  the  workmen  is  all 
that  can  reasonably  be  expected  of  the 
master.  In  such  a  case  the  master  does 
discharge  his  whole  duty  to  the  servant 
when  he  establishes  such  rules."  Yoakum 
r.  Lusk,  (Mo.  1917)  193  S.  W.  635. 

Lights  at  rear  of  backing  engine. —  Al- 
though a  railroad  company  is  under  no 
duty  to  adopt  rules,  requiring  its  em- 
ployees engaged  in  shifting  engines  and 
cars  upon  its  yards  at  night,  to  give 
warning  to  other  employees  by  ringing 
bells,  blowing  whistles,  or  by  signnl  li^rhts 
at  the  rear  of  backing  engines,  still,  if  it 
does   adopt  and  promulgate  a   rule,   un- 


ambiguous in  its  terms,  requiring  a  light 
to  be  carried  on  the  rear  of  engines  "  run- 
ning backward  by  night,  without  cars  or 
at  the  front  of  a  train  pulling  cars,"  and 
the  employees  understand  such  rule  as 
applying  to  the  yards  as  well  as  to  the 
main  line,  and  it  has  become  the  custom 
among  them  to  carry  such  light  at  night, 
and  an  employee,  passing  over  the  yarda 
at  night,  is  struck  and  injured  by  a 
backing  engine,  on  which  a  coemployee 
had  neglected  to  place  a  light,  the  com- 
pany cannot  escape  liability  by  proving 
that  the  rule  was  not  intended  to  apply 
to  its  railroad  yards,  if  the  absence  of 
such  light  was  the  sole,  or  a  contributing 
cause  of  the  injury.  In  such  case  the 
failure  to  carry  a  light  is  the  n^ligence 
of  a  fellow  servant,  and  is  actionable 
imder  the  federid  act.  Easter  v.  Vir- 
ginian Ry.  Co.,  (1916)  76  W.  Va.  3^3,  86 
S.  E.  37. 

Where  employee  in  position  of  peril  at 
distance  from  others. —  Where  eocmployees 
are  distant  from  eadi  other,  and  it  is  dan- 
gerous for  one  to  have  another  continue 
at  his  work,  he  who  is  subject  to  the  peril 
not  being  in  a  position  to  ascertain  the 
true  conditions,  it  is  the  duty  of  the  em- 
ployer to  frame  and  promulgate  such 
rules  and  regulations  as  will  afford  rea- 
sonable safety  to  anployees.  Falyk  r. 
Pennsvlvania  R.  Co.,  (Pa.  1917)  100  AtL 
961. 

Effect  of  acquiescence  in  disregard  of 
rule. — A  rule  of  the  company  which  has 
been  habitually  disregarded  by  ita  em- 
ployees with  its  knowledge  will  not  relieve 
it  from  liability.  Illinois  Cent.  R.  Co.  t>. 
Skinner,  (1917)  177  Ky.  62,  197  S.  W. 
552. 

But  it  is  only  acquiescence  in  habitual 
violation  of  rules  that  amounts  to  abro- 
gation. St.  Louis,  etc,  R.  Co.  o.  Stewart, 
(1916)  124  Ark.  487,  187  S.  W.  920. 

(5)  Particular  Acts  or  Conditions  as 
Negligence 

Loading  cars. — A  railroad  is  charged 
with  the  duty  of  exercising  ordinary  care 
to  equip  and  load  its  trains  so  as  to  avoid 
injury  to  trackmen  whose  presence  along 
and  liear  the  track  it  has  reason  to  antici- 
pate, and  where  it  fails  to  exercise  such 
care,  and  by  reason  thereof  one  charged 
with  the  duty  of  maintaining  the  track  is 
injured,  it  is  liable.  Cincinnati,  etc.,  R. 
Co.  r.  Clavboume,  (1916)  169  Ky.  315, 
183  S.  W.  903. 

Weeds  on  right  of  way. —  The  mere  pres- 
ence of  weeds  upon  a  right  of  way  is  not 
of  itself  a  breach  of  duty  to  a  section  hand 
whose  duties  involve  the  care  and  mainte- 
nance of  such  right  of  way.  McCutcheon 
r.  Chicago,  etc.,  Ry.  Co.,  (1917)  164  X.  W. 
776. 

Cinder  pile  near  tracks. — A  cinder  pile 
along  a  track  in  a  railroad  yard  has  been 
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held  to  constitute  a  defect  or  insufficiency 
due  to  the  negligence  of  the  railroad  com- 
pany in  its  track  or  roadbed.  Southern 
H.  Co.  v,  Jacobs,  (1914)  116  Va.  189,  81 
8.  E.  99. 

Trolley  pole  close  to  track. —  Closer  to 
the  track  than  other  poles  on  the  line  and 
maintaining  a  trolley  pole  so  close  thereto 
that  a  conductor  can  not  safely  discharge 
the  duties  required  of  him,  constitutes  evi- 
dence of  negligence  sufficient  to  justify  the 
submission  of  the  case  to  the  jury.  Wash- 
ington R.,  etc..  Co.  V,  Scala,  (1916)  244 
U.  S.  630,  37  S.  Ct.  654,  61  U.  S.  (L.  ed.) 
1360. 

6.  Violation  of  Safety  Appliance  Act  as 

N^egligence 

Reference  to  yiolation  of  Safety  Appli- 
ance Acts  is  made  in  sections  3  and  4  of 
this  Act,  mfra,  pp.  1339,  1352.  For  the 
JSafety  Appliance  Acts  see  awpra,  this 
title,  p.  1155,  and  for  the  Hours  of  Serv- 
ice Act,  also  enacted  for  the  safety  of 
employees,  see  infra^  this  title,  p.  1383. 

Effect  on  noncompUanoe  generally. — 
The  United  States  Supreme  Court,  in  re- 
ferring to  a  yiolation  of  the  Safety  Ap- 
pliance Acts  as  n^ligence,  has  said :  "  It 
is  of  course  settled  that  if  the  equipment 
was  in  fact  defective  or  out  of  repair,  the 
question  whether  this  was  attributable  to 
tiie  company's  negligence  is  immaterial." 
Spokane,  etc.,  R.  Co.  v.  Campbell,  (1916) 
241  U.  S.  497,  36  S.  E.  683,  60  U.  S.  (L. 
ed.)   1125. 

So  it  has  been  held  that  a  yiolation  of 
the  Safety  Appliance  Act  is  negligence 
per  se.  Lemee  v.  Texas,  etc.,  Ry.  Co., 
(1917)  141  La.  769,  75  So.  676. 

Violation  in  respect  to  couplers. —  In 
view  of  the  positive  duty  imposed  by  the 
Safety  Appliance  Act  upon  railroads  to 
famish  safe  appliances  for  the  coupling  of 
cars,  the  jury  may  infer  negligence  on  the 
part  of  the  company  from  the  fact  that  a 
coupler  failed  to  perform  its  function. 
Minneapolis,  etc.,  R.  Co.  a  Gotschall, 
(1917)  244  U.  S.  66,  37  S.  Ct.  598,  61 
U.  S.   (L.  ed.)   996. 

Under  the  Employer's  Liability  Act 
where  a  railroad  company  moved  a  car 
being  used  in  interstate  commerce  having 
a  coupler  so  defective  that  it  would  not 
couple  automatically  by  impact,  as  re- 
quired by  Act  March  2,  1893,  ch.  196, 
§  2,  27  Stat.  L.  631,  and  an  employee, 
while  attempting  to  remedy  the  defect 
in  the  performance  of  his  duty,  was  caught 
between  the  cars  and  iniured,  the  viola- 
tion of  the  statute  by  the  company  was 
a  contributing  cause  of  the  injury,  which 
rendered  it  liable  therefor;  the  ques- 
tions of  assumption  of  risk  and  con- 
tributory negligence  being  immaterial,  un- 
der sections  3  and  4  of  this  Act.  John- 
,son  I*.  Great  Northern  R.  Co.,  (C.  C.  A. 
8th  Cir.  1910)  178  Fed.  643,  102  C.  C.  A. 
89. 


But  a  failure  on  the  nart  of  a  railroad 
company  to  equip  a  car  with  automatic 
couplers  and  a  drawbar  of  the  standard 
height  does  not  in  violation  of  the  Safety 
Appliance  Act  constitute  a  breach  of  duty 
owed  to  an  employee  injured  in  consequence 
of  the  failure  so  to  equip,  where  the  em- 
ployee had  nothing  to  do  with  coupling  or 
uncoupling  cars  but  was  merely  riding  on 
an  engine  which  collided  with  the  car. 
St.  Louis,  etc.,  R.  Co.  r.  Conarty,  (1915) 
238  U.  S.  243,  35  S.  Ct.  785,  59  U.  S.  (L. 
ed.)  \2^0,  reversing  (1913)  106  Ark.  421, 
155  S.  W.  93. 

Tender  not  equipped  with  grab-irons  or 
hand-holds. —  It  is  error  in  an  action  un- 
der this  act,  alleging  a  yiolation  of  the 
Safety  Appliance  Act,  because  the  tender 
of  an  engine  was  not  equipped  with  grab- 
irons  or  hand  holds,  to  charge  that  "  any 
iron  rod  or  iron  device  securely  fastened 
upon  the  end  of  defendant's  tender  to 
which  employees  could  conveniently  catch 
hold  while  in  the  performance  of  their 
duties  in  coupling  or  uncoupling  cars  was 
a  handhold  or  grab  iron  within  the  mean- 
ing of  the  law,"  and  that,  therefore,  if 
the  vertical  iron  handhold  and  iron  rod  — 
pin  lifting  or  uncoupling  lever  —  extend- 
ing across  the  tender  just  above  the  coup- 
ler, were  so  designed  and  constructed  as 
to  permit  employees  engaged  in  coupling 
or  uncoupling  cars  to  readily  grasp  them 
for  their  better  security  while  in  the  per- 
formance of  such  work,  the  defendant  was 
not  guilty  of  negligence  in  failing  to  pro- 
vide necessary  and  proper  handholds  or 
grab-irons,  and  the  plaintiff  cannot  re- 
cover for  any  injury  sustained  from  lack 
of  them  on  the  engine  tender,  provided, 
only,  the  jury  should  find  "that  said  at- 
tachments or  devices  furnished  reasonable 
security  to  the  employees  of  defendant  in 
coupling  and  uncoupling  said  tender  and 
cars.*'  St.  Joseph,  etc.,  R.  Co.  i>.  Moore, 
243  U.  S.  311,  37  S.  Ct.  278,  61  U.  S.  (L. 
ed.)  74L 

f.     Effect  of  Section  on  Particular  Doc- 
trines or  Maxims 

(1)  In  General 

The  "  last  clear  chance  "  doctrine  is  nt^'^ 
destroyed  by  the  act.  Gray  i\  Southern 
R.  Co.,  (1914)  16.7  N.  C.  433,  83  S.  E.  849. 

The  res  ipsa  loquitur  doctrine  is  appli- 
cable to  cases  arising  under  the  federal 
Employers'  Liability  Act.  Ridge  v.  Nor- 
folk Southern  R.  Co.,  (1914)  167  N.  C. 
610,  83  S.  E.  762,  L.  R.  A.  1917E  215. 

As  to  the  application  of  the  rule  of  res 
ipsa  loquitur  it  has  been  said :  "  It  has 
long  been  established  that,  in  actions  by 
passengers  against  carriers,  the  occurrence 
of  an  injury  (in  the  usual  surroundings) 
made  a  prima  facie  case  of  negligence; 
while  in  actions  by  employes  against  car- 
riers the  rule  was  otherwise.  Inasmuch 
as  the  fact  that  many  accidents  are 
caused  by  the  negligence  of  a  fellow  serv- 
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ant,  thus  preventing  the  accrual  of  a  right 
of  action  to  the  injured  employe,  was  one 
of  the  reasons  for  holding  that  the  maxim 
res  ipsa  loquitur  was  not  applicable  to  an 
action  by  an  employe,  and  inasmuch  as 
this  situation  has  now  been  changed  by 
statute  in  actions  under  the  federal  Em- 
ployers* Liability  Act,  there  is  strong 
ground  for  saying  that  the  old  decisions, 
to  the  effect  that  the  maxim  can  have  no 
application  in  an  employe's  action,  are 
not  here  to  be  observed.  We  are  quite  con- 
tent to  assume  the  correctness  of  this 
position;  but,  when  we  concede  that  the 
maxim  may  apply  to  such  an  action  it  bv 
no  means  follows  that  it  does  apply  to  the 
same  extent  and  with  the  same  force  as 
in  a  passenger  action.  The  distinction  is 
obvious.  Passenger  actions  involve  a  duty 
to  exercise  a  very  high  degree  of  care, 
amounting  almost  to  insurance,  and  the 
instances  where  the  accident  does  not  de- 
pend upon  some  negligence  of  the  railroad  * 
or  of  some  employe  are  so  rare  that  a 
general  rule  may  well  rest  upon  the  gen- 
eral fact.  In  an  employe's  action,  the  de- 
fendant's obligation  is  only  to  use  ordi- 
nary or  due  care  to  provide  a  safe  place 
to  work  or  proper  instrumentalities  and 
methods,  and  it  must  be  admitted  that  an 
unknown,  but  considerable,  fraction  of  the 
injuries  to  employes  are  either  true  acci- 
dents or  assumptions  of  risk,  or  are  proxi- 
mately caused  only  by  plaintiff's  careless- 
ness; hence  there  is,  in  truth,  no  such 
common  and  dominant  probability  of  neg- 
ligence as  in  the  passenger  cases.  We 
think  we  give  the  plaintiff  in  an  employe's 
case  all  the  benefit  of  the  maxim  to  which 
he  is  entitled  when  we  say  that  it  may 
apply  to  aid  him;  but  whether  the  event 
does  speak,  and  what  it  says,  depends  upon 
the  facts  of  the  particular  case."  South- 
ern R.  Co.  V.  Deer,  (C.  C.  A.  A.  6th  Cir. 
1917)  240  Fed.  73,  153  C.  C.  A.  109. 

And  in  another  case  it  was  declared: 
"  Though  the  strict  doctrine  of  res  ipsa 
loquitur  does  not  apply  as  between  master 
and  servant,  except  in  a  modified  form, 
where  the  accident  results  from  defective 
conditions,  conditions  which  can  be  ex- 
plained upon  no  reasonable  assumption 
other  than  negligence,  and  circumstances 
appear,  independent  of  the  accident  itself, 
indicating  negligence  on  the  part  of  the 
defendant  —  in  such  event  there  is  suffi- 
cient proof  to  authorize  the  submission  of 
the  question  of  the  defendant's  negligence 
to  the  jury."  McFarland  i\  Chesapeake, 
etc.,  R.  Co.,  (1917)  177  Ky.  661,  197  S.  W. 
944. 

(2)  Fellow  Servant  Doctrine 

In  general. —  Under  the  Employers'  Lia- 
bility Act,  the  action  lies  for  "  injury  or 
death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier." 
Kanawha,  etc.,   R.  Co.  t\  Kerse,    (1916) 


239  U.  S.  576,  36  S.  Ct.  174,  60  ^T.  S.  {L. 
ed.)   448. 

The  Act  by  this  language  abrogated  the 
common  Jaw   rule  kno^Ti   as   the   fellow 
servant  doctrine  by  placing  the  negligence 
of  a  coemployee  upon  the  same  basis  as 
the  question  of  the  defendant's  negligence 
the  negligence  of   the  employer.     There- 
fore under  this  statute  as  a  general  rule, 
an  employer  is  liable  to  his  employee  for 
an  injury  resulting  from  the  negligence  of 
a  fellow  servant.     Mattocks   t*.   Chicago, 
etc.,   R.   Co.    (1914)    187    111.   App.    529; 
Chesapeake,    etc.,    R.    Co.    t*.    De    Atley, 
(1916)    241  U.  S.  310,  36  S.  Ct.   564>  60 
U.  S.  (L.  ed.)   1016;  Illinois  Cent.  R.  Co. 
V.  Skaggs,   (1916)  240  U.  S.  66,  36  S.  Ct. 
249,  60  U.  S,    (L.  ed.)   528;  Southern  R 
Co.  V.  Derr,  (CCA.  6th  Cir.  1917)  240 
Fed.  73,  153  C  C  A.  109;  Virginian  R. 
Co.  i\  Linkous,   (C  C  A.  4th  Cir.  1915) 
230  Fed.  88. 144  C  C  A.  386;  Pennsylvania 
R.  Co.  V,  Goughnour,   (C  C  A.  3rd  Cir. 
1913)  208  Fed.  961,  12C  C.  C  A.  39;  Zikos 
r.  Oregon  R.,  etc.,  Co.,  (E.  D.  Wash.  1910) 
179  Fed.  893;  Devine  v.  Chicago,  etc.,  R. 
Co.,   (1915)    266  TU.  248,  107  K.  E.  505, 
Ann.   Cas.    1916B   481,   affirming    (1914) 
185  111.  App.  488;   Mattocks  v.  Chicago, 
etc.,  R.   Co.,    (1914)    187   111.   App.   629; 
Harris  t\  Cincinnati,  etc.,  R.  Co.,   (1917) 
176   Ky.    846,   197   S.   W.   464;    Lanis  v. 
Illinois  Cent.  R.  Co.,    (1916)    140  La,  1, 
72  So.  788;  Elliott  r.  Illinois  Cent.  R.  0^., 
(1916)    117  Miss.  426,  71  So.  741;  Kou- 
kouris  V.  Union  Pac.  R.  Co..   (1916)    193 
Mo.  App.  495,  186  S.  W.  545;  Kinney  C 
Hudson  River  R.  Co.,  (1916)  98  Misc.  11, 
162    N.   Y.    8.   42;    Gulf,   etc.,   R.   Co.   r. 
Hall,    (Tex.  Civ.   App.   1917)    196  S.  W. 
613;  Panhandle,  etc.,  R.  Co.  i\  Fitts,  (Tex. 
Civ.  App.  1916)   188  S.  W.  528;  Anest  i?. 
Columbia,  etc.,  R.  Co.,   (1916)    89  Wash. 
609,   154  Pac.   1100;    Hovaneck  f».  Great 
Northern  R.  Co.,  (1917)  165  Wis.  511,  162 
N.  W.  927. 

Fellow  aervant  need  not  be  engaged  in 
interstate  commerce. —  Whether  the  fellow 
servant  whose  negligence  caused  the  in- 
jury was  or  was  not  engaged  in  interstate 
commerce  is  immaterial.  Illinois  Cent.  R. 
Co.  P.  Porter,  (C  C.  A.  6th  Cir.  1913)  207 
Fed.  311,  125  C  C  A.  56. 

A  right  of  recovery  under  the  statute 
arises  if  the  injury  is  suffered  while  the 
carrier  is  engaged  in  interstate  commerce 
and  while  the  employee  is  employed  by  the 
carrier  in  such  commerce,  although  the 
causal  negligence  is  that  of  a  coemployee 
engaged  in  intrastate  commerce.  Central 
Vermont  R.  Co.  r.  White,  (1916)  238  U.  S. 
607,  35  S.  Ct.  865,  69  U.  S.  (L.  ed.)  1438, 
Ann.  Cas.  1916B  252;  Illinois  Cent.  R.  Co. 
i\  Skaggs,  (1916)  240  U.  S.  66,  36  S.  Ct. 
249,  60  U.  S.  (L,  ed.)  628,  affirming 
(1914)  125  Minn.  632,  147  N.  W.  1135; 
Pedersen  t\  Delaware,  etc.,  R.  Co.,  (1913) 
229  U.  S.  146,  33  S.  Ct.  648,  67  U.  S.  (L. 
ed.)  1125,  Ann.  Cas.  1914C  153,  revertimg 
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(C.  C.  A.  3d  Cir.  1912)  197  Fed.  537,  117 
C.  G.  A.  33;  Illinois  Cent.  R.  Co.  v. 
Porter,  (C.  C.  A.)  6th  Cir.  1913)  207  Fed. 
311,  125  C.  C.  A.  55;  Devine  tx  Chicago, 
etc,  R.  Co.,  (1914)  266  III.  248,  107  N.  E. 
595,  Ann.  Cas.  1916B  481;  De  Atley  «. 
Chesapeake,  etc.,  R.  Co.,  (1912)  147  Ky. 
315,  144  S.  W.  95;  Gekas  v,  Oregon- 
Washington  R.,  etc.,  Co.,  (1915)  75  Ore. 
243,  146  Pac.  970;  Carter  tx  Kansas  City 
Southern  R.  Co.,  (Tex.  Civ.  App.  1913) 
155  S.  W.  638 ;  Sweet  «.  Chicago,  etc.,  R. 
Co.,  (1914)  157  Wis.  400,  147  N.  W.  1064. 

Limitation  on  liability. —  The  master  is 
not  liable  for  any  and  every  negligent  act 
of  his  servant.  It  is  necessary  to  show 
that  the  negligence  was  committed  by  the 
servant  while  engaged  in  the  service  and 
in  some  way  connected  with  the  doing  of 
the  service.  Arisona  Eastern  R.  Co.  o. 
Bryaji,  (1916)   18  Ariz.  106,  157  Pac.  376. 

While  it  is  true  that  the  Employers' 
Liability  Act  has  abrogated  the  fellow 
servant  doctrine  yet  it  is  necessary,  in 
order  to  render  the  carrier  liable  for  the 
negligent  act  of  a  fellow  servant,  that 
such  negligent  act  occur  in  the  perform- 
ance s>f  some  duty  necessary  in  the  prose- 
cution of  the  carrier's  business.  Reeve  v. 
Northern  Pac.  R.  Co.,  (1914)  82  Wash. 
268,  144.  Pac.  63,  L.  R.  A.  1915C  37, 
wherein  it  appeared  that  on  the  day  of  the 
injuries  sustained  by  the  plaintiff,  he  with 
another  employee  of  the  defendant,  after 
performing  their  duties,  entered  a  baggage 
car  of  the  defendant  in  which  was  a  third 
employee.  On  entering  the  car  the  plain- 
tiff sat  down,  in  the  door  of  the  car,  with 
his  feet  outside  resting  on  the  stirrups 
which  hung  below  the  floor.  While  so 
sitting,  the  other  employees  began  scuffling 
in  the  body  of  the  car  and  while  so  en- 
gaged one ,  of  them  pushed  against  the 
plaintiff,  causing  him  to  fall  to  the 
ground  below.  In  the  fall  he  sustained 
severe  and  lasting  injuries.  The  plaintiff 
sought  to  hold  the  defendant  liable  under 
the  Employers'  Liability  Act.  Sustaining 
a  judgment  of  dismissal,  the  court  said: 
"  In  this  court  the  appellant  relies  upon 
the  first  section  of  the  statute^  which  pro- 
vides that  any  common  carrier  by  rail- 
road, while  engaged  in  commerce  between 
any  of  the  several  states,  shall  be  liable 
in  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce  resulting  in  whole  or  in 
part  from  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier.  He 
argues  that  the  act  of  his  coemployee  in 
pushing  him  from  the  car  door  was  an 
act  of  negligence  within  the  contemplation 
of  the  statute  cited,  and,  since  the  act  re- 
sulted in  his  injury  while  he  was  in  the 
carrier's  employ,  the  carrier  is  liable  to 
answer  for  the  injury.  Read  literally, 
and  without  consideration  of  its  object 
and  purpose,  the  statute  relied  uptm  would 
seem  broad  enough  to  create  liability  on 
the    part    of   the    carrier    under   circum- 


stances such  as  are  here  shown.  But  we 
cannot  think  it  subject  to  such  a  literal 
construction.  To  those  acquainted  with 
the  history  of  the  law  on  the  subject  of 
actions  for  personal  injuries,  it  is  ap* 
parent  that  the  primary  purpose  of  the 
statute  was  to  permit  a  recovery  in  that 
class  of  cases  where  the  right  would  be 
otherwise  defeated  under  the  eommon-law 
doctrine  of  fellow  servant.  Its  purpose 
was  not  to  render  the  carrier  liable  in  all 
instances,  and  under  all  circumstances, 
where  one  employee  of  a  carrier  is  in- 
jured by  the  careless  and  negligent  acts 
of  another.  It  is  not  enough  that  the 
n^gl^gent  act  causing  the  injury  occur  dur- 
ing the  existence  of  the  employment,  nor 
is  it  enough  that  it  occur  during  the  hours 
the  employees  are  required  to  be  on  duty. 
To  render  the  carrier  liable  the  negligent 
act  must  occur  while  the  employees  are 
doing  some  act  required  in  the  prosecution 
of  the  carrier's  business."  See  also  Cin- 
cinnati, etc.,  R.  Co.  P.  Wilson,  (1914)  161, 
Ky.  640,  171  S.  W.  430,  wherein  it  was 
held  that  this  act  should  not  be  construed 
as  imposing  liability  upon  the  master  for 
the  neglect  of  his  servants,  unless  their 
negligent  acts  were  performed  within  the 
coiu'se  of  their  employment. 

Assault  by  fellow  servani. — A  recovery 
cannot  be  had  under  this  section  for  a 
wilful  and  criminal  assault  by  one  em- 
ployee upon  another  where,  on  the  undis- 
puted facts,  the  assault  was  not  com- 
mitted in  the  course  or  scope  of  his  em- 
ployment, nor  in  the  furtherance  of  the 
company's  business.  Roebuck  a  Atchison, 
etc.,  R.  Co.,  (1917)  99  Kan.  544,  162  Pac. 
1153,  L.  R.  A.  1917E  741. 

Liability  of  fellow  servant. —  Independ- 
ent of  any  statute,  a  person  is  liable  in 
damages  for  any  negligent  act  of  his  own 
which  causes  injurv  to  his  fellow  servant. 
Lusk  f.  Osborn,  (1917)  127  Ark.  170,  191 
S.  W.  944. 

Particular  instances  —  Handling  of  cars, 
—  The  negligent  handling  of  cars  by 
agents  and  employees  of  a  railroad  which 
results  in  injury  to  another  employee  is 
actionable  under  this  law^,  and  a  failure 
to  warn  may  likewise  be  actionable  there- 
'  under.  Young  r.  Lusk,  (1916)  268  Mo.  625, 
187  S.  W.  849.  So  where  the  conductor  of 
a  train,  whose  duty  it  was  to  look  out  for 
the  safety  of  a  brakeman  working  on  the 
same  train  with  him,  gave  the  signal  to 
the  engineer  to  back  up  the  train  while  the 
brakeman  was  between  the  cars  it  was 
held  that  he  was  guilty  of  negligence  ren- 
dering the  company  liable,  w^here,  in  view 
of  the  circumstances,  he  had  good  reason 
to  believe,  if  he  had  exercised  the  re- 
quired care,  that  the  brakeman  was  in 
that  position.  Illinois  Cent.  R.  Co.  f. 
Norris,  (C.  C.  A.  7th  Cir.  1917)  245  Fed. 
926. 

Operating  locomotive  without  head^ 
Ugh  t, —  In  the  absence  of  evidence  render- 
ing applii'iible  the  provisions  of  a  statute 
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allowing  the  operation  of  a  locomotive  to 
its  destination  when  the  headlight  be- 
comes defective  while  in  transportation,  it 
is  negligence,  as  a  matter  of  law,  to  oper- 
ate a  locomotive  after  dark  without  a 
headlight,  and  although  such  provision 
might  operate  to  relieve  the  company  of 
liability  for  the  penalty  provided  by  the 
act,  such  operation  might  nevertheless  be 
negligent.  Solalrin  v.  Ann  Arbor  R.  Ck>., 
(1916)   194  Mich.  458,  1«0  N.  W.  652. 

Track  obstructed  hy  employees. —  Where 
the  engineer  knows  that  the  track  ahead 
is  obstructed  by  the  track  men  and  their 
operations  upon  it,  in  a  manner  to  en- 
danger lives  and  property  if  care  is  not 
observed,  he  has  no  right  to  indulge  in 
any  presumption  of  a  safe  track,  but 
must  advance  cautiously  keeping  a  look- 
out for  signals  to  stop.  So  it  has  been 
said:  ''^e  great  current  of  authority 
.     .  recognises  the  sensible  doctrine 

that  the  presumption  of  a  clear  track  can- 
not be  allowed  to  shield  the  defendant 
against  liability  where  the  act  in  question 
did  not  proceed  from  such  presumption 
but  with  knowledge  of  the  actor  —  the  en- 
gineer—  that  the  track  ahead  was  not 
clear,  and  that  it  was  necessary  to  keep 
a  lookout."  Brightwell  v.  Lusk,  (1916) 
194  Mo.  App.  643,  189  S.  W.  413. 

Where  the  plaintiff,  a  track  walker,  was 
injured  while  assisting  certain  fellow  em- 
ployees in  repairing  a  switch  in  a  railroad 
yard,  by  bemg  struck  by  certain  cars, 
kicked  toward  him,  and  from  the  relative 
position  of  plaintiff  '  and  his  fellow  em- 
ployee the  jury  could  have  found  that 
plaintiff  was  raying  on  them  to  look  out 
for  trains  approaching  from  that  direc- 
tion, their  failure  to  warn  him  constituted 
negligence  of  fellow  servants  which,  as 
provided  by  Federal  Employer's  Liability 
Act,  was  an  actionable  negligence  of  the 
railroad  company.  (Dolasurdo  v.  New  Jer- 
sev  Cent.  R.  Co.,  (S.  D.  N.  Y.  1910)  180 
Fed.  832. 

Conductor  managing  locomotive, —  In 
Martin  v.  Atchison,  etc.,  R.  Co.,  (1916)  93 
Kan.  681,  145  Pac.  849,  it  appeared  that 
an  action  was  brought  under  this  act  by  a 
brakeman  of  a  freight  train  to  recover  for 
injuries.  It  appeared  in  evidence  that  the 
conductor  directed  the  plaintiff  to  go  for- 
ward and  act  as  fireman  while  he  himself 
took  charge  of  the  locomotive  for  the  pur- 
pose of  allowing  the  regular  engineer  and 
fireman  to  go  to  the  caboose  and  eat  their 
dinner.  It  was  shown  that  while  obeying 
the  order  of  the  conductor,  the  plaintiff 
received  injuries  in  consequence  of  the 
conductor's  negligence  in  managing  the 
locomotive.  Holding  that  imder  the  Fed- 
eral ilmployers*  Liability  Act  the  railway 
company  was  liable  to  the  brakeman  for 
the  negligence  of  the  conductor  in  man- 
aging the  locomotive,  the  court  said: 
"We  rest  our  decision  on  the  proposition 
that  the  conductor  of  the  train  had  au- 


thority to  direct  the  brakeman  to  perfonn 
the  duties  of  a  fireman  on  the  engine 
whenever  it  appeared  to  the  conductor 
necessary  that  an  exchange  of  that  kind 
should  bie  made ;  and,  even  though  the  con- 
ductor was  violating  a  rule  of  the  company 
in  acting  as  engineer,  that  would  not  de- 
feat the  plaintiff's  right  to  recover.  If  the 
conductor's  negligence  in  assuming  to  act 
as  engineer  without  experience,  and  in  im- 
properly using  the  brakes  caused  the  ac- 
cident which  resulted  in  the  plaintiff's  in- 
jury, under  the  limitations  mentioned  in 
the  instructions,  the  plaintiff  is  entitled 
to  recover  for  injuries  occasioned  by  the 
negligence  of  the  servant  of  the  defendant." 
Starting  engine  without  umming. — For 
the  negligence  of  the  hostler  of  an  engine 
in  starting  it  without  ringing  the  beU  or 
giving  any  warning,  resulting  in  an  in- 
jury to  the  engineer,  the  railroad  com- 
gany  is  liable.  Taylor  t*.  Southern  R. 
k).,  (1914)  56  Ind.  App.  625,  101  N.  E. 
506. 

2.  Persona  Entitled  to  Sue 
a.  In  General 

Right  to  sue  generally. —  Beneficiaries 
under  this  Act  are  prescribed  by  it. 
North  Carolina  R.  Co.  v.  Zachary,  (1914) 
232  U.  S.  248,  34  S.  Ct.  305,  58  U.  S. 
(L.  ed.)   591,  Ann.  Cas.  1914C  159. 

As  the  right  of  action  for  injuries  re- 
sulting in  death  is  entirely  based  upon 
statute,  no  such  right  existing  at  com- 
mon law,  the  law  is  well  settled  that 
such  an  action  can  only  be  brought  in 
the  name  of  the  person  or  persons  to 
whom  the  ri^ht  is  given  by  the  statute 
under  which  it  is  sought  to  prosecute  it, 
upon  the  well-settled  principle  that  when 
a  statute  gives  the  cause  of  action  and 
designates  the  persons  who  may  sue,  they 
alone  can  sue.  Fithian  t*.  St.  Louis,  etc.., 
R.  Co.,   (W.  D.  Ark.  1911)    188  Fed.  842. 

This  Act  creates  a  right  of  action 
against  a  railroad  company  engaged  in 
interstate  commerce,  in  favor  of  an  em- 
ployee employed  by  it  in  such  commerce, 
who  is  injured  through  its  neglect,  or 
that  of  anv  of  its  officers  or  agents,  and, 
in  case  of  the  death  of  such  employee 
from  such  injuries  before  he  is  compen- 
sated therefor,  in  favor  of  his  personal 
representative,  "for  the  benefit  of  jus  sur- 
viving widow  and  children,  if  any,  and, 
if  none,  then  of  his  parents,  and,  if  none, 
then  of  the  next  of  kin  dependent  upon 
such  employee."  No  right  of  recovery  is 
given  for  the  benefit  of  relatives  other 
than  those  specified.  Such  a  right  of  ac- 
tion did  not  exist  prior  to  this  enactment 
and  the  enactment  itself  supersedes  all 
state  laws  upon  the  subject.  .  .  .  The 
right  of  action  given  to  the  dependent 
relatives  by  the  act  is  indepenaent  of 
that  given  to  the  decedent,  and  does  not 
include  anv  damages  that  he  might  have 
recovered  from  the  carrier,  had  he  lived. 


RAILROADS 


1287 


but  is  given  to  them  for  the  pecuniary 
loss  which  they  may  have  sustained  be- 
cause of  his  untimely  death.  Prior  to 
the  amendment  of  April  5,  1910,  the 
right  of  recovery  given  to  the  injured 
employee  did  not  survive  his  death,  but 
died  with  him.  By  that  amendment  the 
right  of  recovery  given  to  decedent  sur- 
vives his  death,  but  not,  however,  for 
the  benefit  of  his  estate,  but  of  specified 
relatives  in  the  order  stated,  and  for  the 
pecuniary  loss  which  they  may  have  sus- 
tained because  of  his  death.  If  no  such 
relative  survives  the  decedent,  then  no 
right  of  recovery  is  given  by  the  act  to 
his  personal  representative."  Thomas  v, 
Chicago,  etc.,  K.  Co.,  (N.  D.  la.  1913) 
202  Fed.  766. 

In  the  case  of  death  the  only  action  is 
one  for  the  benefit  of  the  next  of  kin. 
St.  Louis,  etc.,  R.  Co.  v,  Hesterly,  (1913) 

228  U.  S.  702,  33  S.  Ct.  703,  67  U.  S. 
(L.  ed.)    1031. 

Statute  designates  three  classes. — 
"The  federal  statute  .  .  .  creates  three 
*  classes,  which  are  separate  and  distinct 
from  the  other.  If  there  is  any  member 
of  the  first  class,  the  other  two  are  ex- 
cluded. If  there  is  rione  of  the  first 
class,  but  one  or  more  of  the  second, 
then  the  third  class  will  be  excluded. 
If  any  member  of  the  last  class  does  not 
come  under  the  provision  *  dependent  upon 
such  employee '  ( Allen,  J.,  Dooley  v.  Sea- 
board Air  Line  R.  Co.,  [1913]  163  N.  C. 
454,  79  S.  E.  970,  L.  R.  A.  1916E  186), 
then  such  person  is  excluded  from  that 
class,  and  if  ^such  exclusion  should  pply 
to  the  whole  of  tiiat  class,  then  there 
can  be  no  recovery.**  In  re  Stone,  (1917) 
173  N.  C.  208,  91  S.  E.  852. 

Creation  of  new  cause  of  action. — A 
cause  of  action  for  the  death  of  an  em- 
ployee which  is  authorized  by  this  stat- 
ute was  not  recognized  at  common  law. 
St.  Louis,  etc.,  R.  Co.   v.  Scale,    (1913) 

229  U.  S.   156,  33  S.  Ct.  651,  57  U.  S. 
(L.  ed.)    1129,  Ann.  Cas.   1914C  156. 

Teim  **  if  none  "  construed. —  The  words 
"if  none"  clearly  apply  solely  to  the 
persons  for  whose  benefit  the  personal 
representative  is  authorized  to  prosecute 
the  action,  and  who,  in  case  of  a  recov- 
ery, are  to  be  the  beneficiaries.  Fithian 
t?.  St.  Louis,  etc.,  R.  Co.,  (W.  D.  Ark. 
1911)    188  Fed.   842. 

Necessity  of  showing  of  dependency  and 
pecuniary  loss. —  "  Notwithstanding  the 
pecuniary  loss  may  be  more  or  less,  ac- 
cording to  the  degree  of  the  dependency 
of  the  beneficiaries  of  the  first  and  second 
classes  upon  deceased,  and  the  amount 
of  recovery  therefor  may  be  increased  or 
diminished  accordingly,  tiie  act  does  not 
make  their  right  contingent  upon  depend- 
ency, as  it  does  that  of  the  next  of  kin. 
Therefore,  to  sustain  an  action  for  the 
benefit  of  the  first  two  classes,  it  need 
only    appear    that    they    have    sustained 


some  pecuniary  loss.  The  relation  of  the 
beneficiary  to  deceased  may  be  such  that 
such  loss  will  be  presumed;  but,  if  it  is 
not,  then  it  must  be  alleged."  Berg  t?. 
Atlantic  Coaat  Line  R.  Co.,  (S.  C.  1917) 
93  S.  E.  390. 

Right  of  alien. — A  nonresident  alien  is 
entitled  to  the  benefits  of  this  Act.  Mc- 
Govern  t?.  Philadelphia,  etc.,  R.  Co.,  (1914) 
236  U.  S.  389,  35  S.  Ct.  127,  59  U.  S. 
(L.  ed.)  283,  reversing  (E.  D.  Pa.  1914) 
209  Fed.  975;  Bombolis  t?.  Minneapolis, 
etc.,  R.  Co.,  (1914)  128  Minn.  112,  160 
N.  W.  385. 

b.  Personal  Representatives 

Personal  representative  must  sue. — ^A 
cause  of  action  for  the  death  of  an  em- 
ployee must  be  prosecuted  by  a  personal 
representative  and  not  by  beneficiaries. 
Missouri,  etc.,  R.  Co.  v.  Wulf,  (1913)  226 
U.  S.  670,  33  S.  Ct.  135,  57  U.  S.  (L.  ed.) 
355,  Ann.  Cas.  191 4B  134;  St.  Louis, 
etc.,  R.  Co.  V.  Scale,  (1913)  229  U.  S. 
156,  33  S.  Ct.  651,  67  U.  S.  (L.  ed.) 
1129,  Ann.  Cas.  1914C  166;  Treadway  i?. 
St.  Louis,  etc.,  R.  Co.,  (1917)  127  Ark. 
211,  191  S.  W.  930;  Denver,  etc.,  R.  Co. 
V,  Wilson,   (Colo.  1917)    163  Pac.  857. 

It  is  the  settled  rule,  in  all  cases  aris- 
ing under  the  federal  Act,  that  such  suits 
may  be  maintained  only  by  the  personal 
representative  of  the  deceased,  meaning 
administrator,  executor,  etc.,  notwith- 
standing the  decedent  left  no  estate,  and 
those  instituting  the  suit  are  all  who 
may,  under  the  law  of  the  forum,  recover 
any  such  damages.  St.  Louis  Southwest- 
ern R.  Co.  V.  Brothers,  (Tex.  Civ.  App. 
1914)    165  S.  W.  488. 

It  is  settled  jurisprudence  that,  though 
in  the  event  of  the  death  of  the  employee 
under  the  conditions  contemplated  by  the 
federal  Employers'  Liability  Act,  the 
claim  for  damages  may,  of  right,  be  prose- 
cuted in  a  state  as  well  as  a  federal  court, 
it  must  be  prosecuted  by  the  "  personal 
representative"  of  the  aecedent  —  mean- 
ing the  executor  or  administrator  —  and 
can  be  prosecuted  by  no  one  else,  not  even 
by  the  sole  beneficiarj',  save  in  the  ca 
padty  of  personal  representative.  Penny 
17.  New  Orleans,  etc.,  R.  Co.,  (1914)  136 
La.  962,  66  So.  313. 

So  in  Vaughan  t*.  St.  Louis,  etc.,  R.  Co., 
(1914)  177  Mo.  App.  155,  164  S.  W.  144, 
the  court  said :  "  Under  this  act  the 
right  of  action  is  given,  in  case  of  the 
death  of  the  employ^,  to  his  personal 
representative,  and  the  latter  alone  can 
sue.  It  might  seem,  since  the  personal 
representative  sues,  not  for  the  benefit 
of  the  estate  of  deceased,  but  *  for  the 
benefit  of  the  surviving  widow  or  hus- 
band and  children  of  such  employ^,'  that 
in  a  case  where  only  the  widow  survives 
and  was  therefore  the  only  one  who  could 
inherit,  the  statute  would  not  force  the 
appointment  of  an  administrator  in  order 
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for  suit  to  be  maintained  bv  her.    And 
in  the  case  of  American  R.  Co.  v.  Birch, 
[1912]   224  U.  S.  loc.  cit.   [647],  657,  32 
S.  Ct.   [603],  606,  56  U.  S.   (L.  ed.)    879, 
833,  the  trial  court  took  that  view.     The 
case  was  one  where  only  the  widow  and 
one  son  could  inherit,  and  the  suit  was 
brought  by  that  widow  and  son.     It  was 
therefore  brought  by  the  parties,  and  the 
only    parties^    to    be    benefited     by    the 
suit,    just    as    in    the    case    at    bar.     In 
answer   to   the   view   of   the   trial    court 
in      the      above      case,      the      Supreme 
Court    of    the    United    States,    speEiking 
through     Mr.     Justice     MeKenna,     said: 
'But  the  words  of  the  act  will  not  yield 
to  such  a  liberal  construction.     They  a^-e 
too  clear  to  be  other   than   strictly   fol- 
lowed.    They  give  an  action  for  damages 
to  the  person  injured,  or,  "  in  case  of  his 
death,  ...  to  his  or  her  personal  repre- 
sentative.    It   is  true  that   the   recovery 
of  the  damages  is  not  for  the  benefit  of 
the  estate  of   the   deceased,  but  for   the 
benefit  **  of  the  surviving  widow  or  hus- 
band   and    children."    But    this    distinc- 
tion between  the  parties  to  sue  and  the 
parties  to  be  benefited  by  the  suit  make 
clear  the  purpose  of   Congress.     To  this 
purpose  we  must  yield.    Even  if  we  could 
say,  as  we  cannot,  that  it  is  not  a  better 
provision  than  to  give  the  cause  of  action 
to  those  in  relation  to  the  deceased.     In 
the  present   case  it  looks  like  a  useless 
circumlocution  to  require  an  administra- 
tion  upon   the   deceased's   estate,   but   in 
many     cases     it     might     be     much     the 
simpler^  plan,   and   keep   the   controversy 
free  from  elements  but   those  which  re- 
late to  the  cause  of  action.    But  we  may 
presume    that    all    contending    considera- 
tions  were  taken   into  account,   and   the 
purpose    of    Congress    expressed    in    the 
language  it  used.'     In  St.  Louis,  etc.,  R. 
Co.  i\   Seale,    [1913]   229  U.  S.   156,  loc. 
cit.  162,  33  S.  Ct.  651,  67  U.  S.   (L.  ed.) 
1129,    [1135]    it   was  held  that  the  sur- 
viving widow   is  not  entitled  to  recover 
in  her  own  name,  but  only  through  the 
deceased-'s    personal    representative.      To 
the  same  effect  see  Eastern  R.  Co.  v.  Ellis, 
(Tex.  Civ.  App.  [1913])    153  S.  W.  701; 
Kansas  City,  etc.,  R.  Co.  v.  Pope,    (Tex. 
Civ.  App.   [1912])    152  S.  W.  185;   Gulf, 
etc.,  R.   Co.   V.   Lester,    (Tex.   Civ.    App. 
[1912])    149  S.  W.  841.     In  Rich  t,  St. 
Louis,   etc.,   R.   Co.,    166    Mo.    App.    379, 
148  S.  W.   1011,  the  St.  Louis  Court  of 
Appeals    held    the    same    way,    and    an- 
nounced   the    well-known    rule    that    the 
construction  placed  on  a  federal   statute 
by  the  United   States  Supreme  Court  is 
controlling  over  state  courts." 

Ancillary  administrator. — A  right  of  ac- 
tion under  this  Act  is  not  vested  solely 
in  the  domiciliary  administrator  of  the 
deceased  employee,  but  an  action  may  be 
maintained  by  an  ancillary  administrator 
appointed  in  another  state.     Anderson  v. 


I»ui8ville.  etc.,   R.    Co.,    (C.   C.    A.   6th 
Cir.    1914)    210   Fed.   689,    127   C.   C   A. 
277,  wherein  the  court  said :      "  The  de 
cisive  question  is  whether,  notwithstand- 
ing the  previous  appointment  of  the  Ken- 
tucky administratrix,  the  Tennessee  ad- 
ministrator can  for  the  purposes  of  the 
suit    be    rightfully    treated    as    the    de- 
cedent's *  personal  representative '  within 
the  meaning  of  that  portion  of  the  fed- 
eral  Employers'  Liability  Act,  which   in 
terms     declares     the     railroad     company 
*  shall  be  liable  in  damages '  to   the  de- 
ceased   employee's    *  personal    representa- 
tive,   for    the    benefit    of    the    surviving 
widow    and    children    of    such    employee.' 
Now,  the  effect   of   the   remedial   nature 
of  the  Employers'  Liability  Act  and  the 
representative    character    of   the    present 
suit  cannot  escape  attention  in  a  situa- 
tion  like   this.     Both   of   these   features, 
together    with    the    lioeral    construction 
they  manifestly  imply,  would  seem  to  be 
inconsistent  with  the   idea  that  a  right 
of  action  was  vested  solely  in  the  domi- 
ciliary  administrator.     This   is  true,  nu 
matter   whether   the  statute  be  regarded 
simply    as    destroying    the    effect    of    the 
common-law  maxim   that  a  personal   ac- 
tion dies  with  the  person,  and  so  remov- 
ing an  obstacle  to  the  recovery  of  dam- 
ages to  the  extent  necessary  to  compen- 
sate those  for  whose  benefit  the  law  was 
enacted    (Stewart   v.   Baltimore,   etc.,   R. 
Co.,    [1897]    supra,   168   U.   S.    [445],  at 
page  448,  18  S.  Ct.  105,  42  U.  S.  (L.  ed.) 
537,    [539]),    or    whether    it    be    treated 
as  designed   'to   save  a  right   of   action 
to   certain    relatives   dependent   upon    an 
employ^  wrongfully  injured,  for  tiie  loss 
and  damage  resulting  to  than  financially 
by     reason     of     the     wrongful     death ' 
(Michigan    Cent.    R.    Co.    t\    Vreeland, 
[1913]  227  U.  S.  59,  68,  33  S.  Ct.  192,  57 
U.  S.  (L.  ed.)  417,  [421])  or  as  creating 
a  new  right  of   action,  as  was  declared 
of  kindred  acts  in  decisions  cited  approv- 
ingly in  the  Vreeland  Case,  as  also  stated 
in  respect  of  the  present  act  in  Garrett 
V,  Louisville,  etc.,  R.  Co.,  197   Fed.   715, 
117    C.    C.   A.    109    (C.    C.   A.    6th    Cir. 
[1912]);   for  the  controlling  purpose  of 
the  present  act  of  Congress,  like  the  stat- 
utes involved  in  Stewart  t*.  Baltimore  k 
Ohio   R.   Co.,   and   like  Lord   Campbell's 
Act    itself,    the    parent   act    of    all    such 
statutes    (Vreeland    Case,    [1913]    supra 
227    U.    S.    [59],   at   page  69,   33   S.    a* 
192,  67  U.  S.    (L.  ed.)   417,  [421])    is  to 
benefit    the   surviving   relatives,   not   the 
personal   representative,  of  the  deceased. 
Hence,  as  it  seems  to  us,  it  is  more  in 
consonance  with  the  statute,  and  is  but 
giving    effect    to    one    of    its    paramount 
objects,  so   to   construe  it   as   to   permit 
any    validly    appointed    personal    repre- 
sentative of  a  deceased  employee  to  main- 
tain the  suit;    and  especially  must   this 
be   so  where  it  is  plain,   as   here,   that 
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no  injustice  can  thereby  result  either  to 
the  beneficiaries  or  the  defendant.  Lang 
V,  Houston,  etc.,  R.  Co.,  [1894]  76  Hun 
151,  27  N.  Y.  S.  90,  92;  s.  c,  affirmed, 
ri896]  144  N.  Y.  717,  39  N.  E.  868  j 
Southern  Pac.  Co.  «.  La  Valle  Da  Costa, 
[C.  C.  A.  Ist  Cir.  1911)  supra,  190  Fed. 
pages  689,  692,  696,  111  C.  C.  A.  417." 

Immaterial  whether  or  not  death  in- 
stantaneous.—  If  death  results  the  per- 
sonal representative  of  the  deceased  nas 
a  right  of  action  irrespective  of  whether 
the  death  was  or  was  not  instantaneous. 
Michigan  Cent.  R.  Co.  v.  Vreeland,  (1913) 
227  U.  S.  69,  33  S.  Ct.  192,  67  U.  S.  (L. 
ed.)  417,  wherein  the  court  said:  "For 
the  railroad  company  it  has  been  argued 
that  the  fact  that  the  injured  employ^ 
survived  hi«  injuries  for  several  hours 
operates  to  extinguish  its  liability  for 
both  the  wrongful  injury  and  the  death, 
which  ensued.  The  view  of  counsel  seems 
to  be  that  the  act  declared  a  single 
liability  and  constituted  a  cause  of  action 
in  behalf  of  the  injured  person  if  he  sur- 
vived, or,  in  case  his  death  was  instan- 
taneous, a  cause  of  action  for  the  benefit 
of  the  specified  dependent  relatives  sur- 
viving. This  is  a  narrow  interpretation 
of  the  act  and  would  operate  to  defeat 
all  liability  unless  the  injured  person 
should  survive  long  enough  to  conduct  his 
action  to  a  recovery." 

Right  of  adminiatration  solely  for  pur- 
pone  of  enforcing  daim. — A  cause  of  action 
is  property  and  an  asset  of  the  estate,  and 
being  property  and  an  asset  of  the  estate, 
the  right  to  administration  would,  of  ne- 
cessity, follow.  "  The  enactment  of  a  stat- 
ute giving  an  action  for  death  and  requir- 
ing that  it  shall  be  brought  by  a  personal 
representative  should  be  regard^  as  a 
conclusive  recognition  of  the  right  of  ad- 
ministration to  enforce  such  a  claim.  If 
a  statute  designates  the  personal  repre- 
sentative of  the  deceased  as  the  proper 
plaintiff,  to  limit  the  right  to  cases  in 
which  the  deceased  left  assets  other  than 
the  right  of  action  would  introduce  an 
unreasonable  and  arbitrary  distinction.'' 
Gkilf,  etc.,  R.  Co.  t\  Beezley,  (Tex.  Civ. 
App.  1913)   163  S.  W.  651. 

Sight  of  administrator  to  commissiona 
out  of  funds. —  Where  a  firm  of  attorneys 
was  employed  by  the  administrator  of 
a  deceased  employee  of  a  railway  com- 
pany, which,  together  with  the  employee, 
was  engaged  in  interstate  commerce  at 
the  time  of  the  homicide,  to  recover  dam- 
ages for  the  negligent  killing  of  such 
employee,  and  a  recovery  was  had  in 
favor  of  the  administrator,  who  sued  for 
the  father  of  the  deceased  employee  as 
the  sole  beneficiary  entitled  to  recovery 
under  the  federal  Employers*  Liability 
Act  (Act  April  22,  1908,  ch.  149,  35  Stat. 
65),  and  the  money  so  recovered  was 
paid  by  the  attorneys  of  record  to  the 
father,  the  sole  beneficiary,  the  adminis- 


trator could  not  subsequently  maintain  a 
rule  against  the  attorneys  of  record  for 
the  purpose  of  recovering  the  money  in 
order  that  he  might  get  commissions  as 
administrator  out  of  the  fund  so  re- 
covered and  turn  the  remainder  of  the 
money  back  to  the  beneficiary.  In  such  a 
case,  the  administrator  is  not  entitled 
to  commissions  out  of  the  fund  so  col- 
lected. Allen  i\  Napier,  (1916)  144  Ga. 
38,  86  S.  E.  1013. 

Power  of  administrator  to  compromise. 
— ^An  administrator  may  compromise  and 
accept  settlement  of  an  unli(][Uidated  claim 
for  damages  without  special  authority 
from  the  Probate  Court.  Where  the  per- 
sonal representative  acts  in  good  faith, 
those  who  would  impeach  his  conduct 
,  must  show  fraud  or  mistake  or  such  gross 
negligence  as  would  amount  to  fraud. 
Treadway  v,  St.  Louis,  etc.,  R.  Co.,  (1917) 
127  Ark.  211,  191  S.  W.  930. 

Appointment  of  administrator. —  ITnder 
a  statute  authorizing  a  county  judge  to 
appoint  a  temporary  administrator  and 
to  define  the  powers  conferred  by  such 
statute  it  has  been  held  that  such  a  court 
has  power  to  appoint  a  temporary  ad- 
ministrator to  prosecute  a  suit  under 
this  Act.  Gulf,  etc.,  R.  Co.  v.  Cooper, 
(Tex.  Civ.  App.  1917)    191  S.  W.  579. 

Effect  of  settlement  by  one  of  bene- 
ficiaries.— ^After  suit  is  brought  under  the 
federal  Employers*  Liability  Act  by  the 
personal  representative  of  the  decedent 
to  recover  damages  for  his  death,  a  set- 
tlement by  one  of  the  beneficiaries  of  the 
action  in  no  way  affects  the  right  of  the 
personal  representative  to  proceed  with 
the  action  to  final  judgment.  Pittsburgh, 
etc.,  R.  Co.  i\  CoUard,  (1916)  170  Ky. 
239,  185  S.  W.  1108. 

Res  judicata. —  Judgment,  in  a  suit 
under  a  state  statute  brought  by  plaintiff 
in  behalf  of  herself  and  her  minor  chil- 
dren for  negligent  death  of  her  husband, 
bars  a  subsequent  suit  by  her  as  admin- 
istratrix, under  this  Act,  difference  in  the 
capacity  in  which  she  sued  not  affecting 
the  identity  gf  the  parties  to  the  suit. 
Troxell  f.  Delaware,  etc.,  R.  Co.,  (E.  D. 
Pa.   1911)    185  Fed.  540. 

c.  Widow 

Widow  cannot  sue  .in  individual  capac- 
ity.—  The  federal  Employers*  Liability  Act 
does  not  give  to  the  widow  of  the  de- 
ceased, as  such,  any  right  of  action  what- 
ever for  his  death,  but  gives  that  right 
solely  to  the  personal  representative  of 
the  deceased,  and  therefore,  when  in  a 
suit  by  the  widow  the  facts  are  shown 
to  be  such  that  the  Act  of  Congress  ap- 
plies, such  suit  cannot  be  maintained  by 
her  because  she  has,  in  her  own  right,  no 
cause  of  action.  American  R.  Co.  r. 
Birch,  (1912)  224  U.  S.  547,  32  S.  Ct. 
603,  56  U.  S.  (L.  ed.)  879;  Denver,  etc., 
R.  Co.  V.  Wilson,    (Colo.   1917)    163  Pac. 
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867;  Hardy  v.  Atlanta,  etc.,  R.  Co.,  (1917) 
20  Ga.  App.  303,  93  S.  £.  18;  Giersch  r. 
Atchison,  etc.,  R.  Co.,  (1916)  98  Kan. 
452,  158  Pac.  54;  Hearst  v.  St.  Louis, 
etc.,  R.  Co.,  (1916)  188  Mo.  App.  36,  173 
8.  W.  86;  Missouri,  etc.,  Ry.  Co.  v.  Lena- 
han,  (1913)  39  Okla.  283,  136  Pac.  383. 
And  if  the  action  is  not  brought  by  the 
personal  representative,  but  by  the  widow, 
the  total  absence  of  right  on  the  part  of 
the  plaintiff  to  bring  the  action  may  be 
urged  at  any  stage  of  the  cause.  La 
Casse  V.  New  Orleans,  etc.,  R.  Co.,  (1914) 
135  La.  129,  64  So.  1012. 

As  under  the  federal  Act  suit  can  be 
prosecuted  only  by  the  personal  repre- 
sentative of  the  deceased,  an  action  by 
the  wife  individually,  bascid  upon  the  au- 
thority of  a  state  statute  thus  superseded, 
is  brought  by  a  person  not  a  reiJ  party 
in  interest,  and  without  right  to  main- 
tain it.  Hein  t\  Great  Northern  R.  Co., 
(1916)  34  N.  D.  440s  169  N.  W.  14. 

So  if  when  injured  the  deceased  was 
engaged  in  interstate  commerce,  the  right 
of  recovery  depends  on  the  fc^ieral  Em- 
ployers' Liability  Act,  which  only  permits 
suit  by  a  personal  representative  for  the 
benefit  of  surviving  widow  or  husband 
and  children  if  there  be  such,  and  it  has 
been  decided  that  it  is  error,  in  an  action 
by  a  widow  in  behalf  of  herself,  as  next 
friend  for  her  minor  children  and  for  the 
use  and  benefit  of  his  parents,  to  refuse 
to  direct  the  jury  to  return  a  verdict  for 
the  defendant  on  the  special  plea  that  if 
deceased  was  engaged  m  interstate  com- 
merce, the  plaintiff  has  no  right  to  main- 
tain the  suit.  Pecos,  etc.,  R.  Co.  v.  Rosen- 
bloom,  (1916)  240  U.  S.  439,  36  S.  Ct. 
390,  60  U.  S.  (L.  ed.)  730. 

Nor  is  a  suit  by  a  widow  under  a  state 
law  where  it  should  have  been  by  the 
widow  as  administratrix  under  the  fed- 
eral Employers'  Liability  Act  maintain- 
able on  the  ground  of  waiver  where  the 
defendant  demurred  to  the  evidence  and 
thereby  raised  the  point  that  plaintiff  was 
not  entitled  to  judgment.  Vaughan  t\  St. 
Louis,  etc.,  R.  Co.,  (1914)  177  Mo.  App. 
155,  164  S.  W.  144,  wherein  the  court 
said:  "When  the  defendant  demurred 
to  the  evidence  it  raised  the  point  that 
the  plaintiff  wafl  not  entitled  to  a  judg- 
ment. The  trial  court  was  presumed  to 
be  cognizant  of  the  enactment  of  the  Em- 
ployers* Liability  Act,  and  to  know  that 
its  effect  was  to  supersede  state  laws  on 
the  subject,  and  that  a  judgment  could  be 
rendered  only  in  favor  of  the  personal 
representative,  and  not  in  favor  of  the 
widow." 

However,  if  a  widow  sues  as  an  indi- 
vidual and  not  as  a  personal  representsr 
tive,  and  a  judgment  is  recovered  by  her, 
she  cannot  thereafter  and  pending  a  mo- 
tion for  a  new  trial  by  the  defendant 
based  on  the  ground  that  the  suit  was 
brought  under  a  state  employee's  Act 
whereas  it  shouia  have  been  brought  under 


the  federal  Act,  enter  her  appearance  at 
administratrix  of  her  deceased  husband. 
Dungan  i;.  St.  Louis,  etc.,  R.  Co.,  (1914) 
178  Mo.  App.  164,  166  S.  W.  1116. 

Widow  suing  individually  may  amend 
by  making  herself  personal  lepieaenta- 
tiye. —  **  It  has  been  held  that  a  plaintiff 
suing  in  her  individual  capacity  under 
the  state  law  may  amend  her  complaint 
by  making  herself  a  party  plaintiff  as 
the  personal  representative  of  deceased, 
and  alleging  the  cause  of  action  under 
both  the  state  and  federal  statutes." 
Denver,  etc.,  R.  Co.  v,  Wilson,  (Colo. 
1917)  163  Pac.  857.  And  such  amend- 
ment does  not  constitute  a  new  action 
so  as  to  make  the  statute  of  limitations 
a  bar  to  the  continuance  of  the  suit.  St. 
,  Louis,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1914)  171  S.  W.  512. 
.  Widow's  rights  superior  to  parent's.— 
A  widow  is  entitled  to  the  amount  recov- 
ered for  the  death  of  her  husband  in  an 
action  brought  under  this  Act  to  the 
exclusion  of  a  parent.  Taylor  v,  Taylor, 
(1914)  232  U.  S.  363,  34  S.  Ct.  350,  68 
U.  S.    (L.  ed.)    638. 

Evidence  of  engagement  to  many  inad- 
missible.—  In  an  action  for  damages,  by 
a  widow,  for  herself  and  minor  children, 
for  the  negligent  killing  of  the  husband 
and  father,  evidence  that  the  widow^  is  en- 
gaged to  be  married  again  is  irrelevant 
and  inadmissible.  Jones  v.  Kansas  CHty 
Southern  R.  Co.,  (1916)  137  La.  178,  68 
So.  401. 

Effect  of  temporary  separation  of  hus- 
band and  wife. —  That  a  wife  was  tempo- 
rarily separated  from  her  husband  at  the 
time  he  was  killed  while  in  the  defend- 
ant's employ  did  not  affect  her  right  to 
recover  damages  under  the  Employers' 
Liability  Act,  for  his  wrongful  death. 
Dunbar  r.  Charleston,  etc.,  R.  Co.,  (S.  D. 
Ga.  1911)    186  Fed.  175. 

Effect  of  abandonment  of  wife. —  Al- 
though it  appears  in  evidence  that  after 
a  husband  had  abandoned  his  wife  and 
child,  the  wife  had  lived  with  another 
man  and  that  she  had  another  child, 
such  facts  do  not  warrant  the  court  in 
holding,  as  matter  of  law,  that  she  had 
forfeited  her  right  of  support  by  her  con- 
duct. GilUam  t;.  Southern  Ry.  Co.,  (S. 
0.  1917)   93  S.  E.  865. 

d.  Children 

Sight  to  come  in  as  beneficiaries. — As 
to  minor  children,  it  is  the  duty  of  a 
father  to  provide  for  their  maintenance 
even  when  he  is  living  apart  from  their 
mother,  and  ordinarily  such  children 
would  be  entitled  to  come  in  as  bene- 
ficiaries in  an  action  for  the  death  of 
the  father,  under  this  Act.  McC»arvev  r. 
McGarvey,  (1915)  163  Ky.  242,  173  SlW. 
765,  wherein  the  court  said:  "The  ques- 
tion of  the  right  of  Henry  McGarvey  to 
participate  in   the  fund  received  by  the 
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administrator  of  the  estate  of  John  Mc- 
Garvey  from  the  'railroad  company  must 
be  determined  by  the  test  of  whether  he 
was  dependent  upon  or  had  any  reason- 
able expectation  of  any  pecuniary  benefit 
from  a  continuance  of  nis  father's  life. 
It  is  admitted  upon  the  record  that  the 
decedent  did  not  contribute  anything  to- 
wards the  support  of  his  son,  Henry,  sub- 
sequent to  the  date  of  the  desertion;  but 
it  is  the  duty  of  a  father  to  provide  for 
the  maintenance  of  his  minor  children, 
where  such  children  are  themselves  with- 
out sufiicient  means  therefor,  and  this 
obligation  is  neither  relieved  nor  dimin- 
ished by  the  fact  that  the  parents  have 
separated.  Clay's  Guardian  v.  Clay, 
[1905]  87  S.  W.  807,  27  Ky;  Law  Rep. 
1020.  At  the  time  of  the  death  of  his 
father,  Henry  McGarvey  was  16  years 
and  8  months  of  age.    He  was  not  strong 

Ehysically,  had  no  means  or  income  of 
is  own,  and  his  education  was  yet  to 
be  completed.  His  mother  was  also  with- 
out means  or  income  to  support  or  edu- 
cate him,  and  he  was  making  an  effort 
to  educate  himself.  Under  these  circum- 
stances, we  think  the  legal  liability  of 
his  father  to  his  son  was  alone  sufficient 
to  constitute  some  ground  of  reasonable 
expectation  of  pecuniary  benefits  of  which 
he  was  deprived  bv  the  wrongful  killing 
of  his  fatner;  and  that  therefore  he  is 
entitled  to  participate  in  the  recovery." 

Child  not  dependent  on  parent. — ^A 
child  who  is  in  no  way  dependent  upon 
his  father  and  has  no  reasonable  expec- 
tation of  any  pecuniary  benefit  as  a  re- 
sult of  the  continuation  of  his  life  is  not 
entitled  to  recover  damages  for  his  death 
under  the  federal  Employers'  LiaJ^ility 
Act.  Gulf,  etc.,  R.  Co.  v.  McGinnis, 
(1913)  228  U.  S.  173,  33  S.  Ct.  426, 
57   U.  S.    (L.   ed.)    785. 

e.  Parents 

Right  as  to  recovery  in  behalf  of  par- 
ent.— An  action  may  be  maintained  un- 
der the  federal  statute  in  behalf  of  a 
parent  when  there  is  a  reasonable  expec- 
tation of  pecuniary  benefit  from  the  con- 
tinuance of  the  life  of  the  child,  although 
the  child  has  not  contributed  to  the  sup- 
port of  the  parent,  but  evidence  of  contri- 
butions by  the  child  to  the  support  of 
the  parent  is  material  and  important  in 
determining  whether  such  reasonable  ex- 
pectation exists.  Moffett  v,  Baltimore, 
etc.,  R.  Co.,  (C.  C.  A.  4th  Cir.  1914)  220 
Fed.  39,  135  C.  C.  A.  607. 

And  if  such  evidence  is  material  and 
competent  for  the  parent,  the  defendant 
may  prove  the  contrary.  Dooley  r.  Sea- 
board Air  Line  Ry.  Co.,  (1913)  163  N.  C. 
454,  79  S.  E.  970,  L.  R.  A.  1916E  185; 
Irvin  V.  Southern  R.  Co.,  (1913)  164 
X.  C.  5,  80  S.  E.  78. 

Parents  suing  individually  may  amend 
by    making    themselves    personal    repre- 


sentatives.— ^An  action  brought  by  the 
parents  of  a  deceased  employee,  there 
being  no  widow,  or  children,  may,  if 
brought  by  them  as  parents,  be  amended 
by  making  them  sue  ajs  personal  represen- 
tatives. Missouri,  etc.,  R.  Co.  v.  Wulf, 
(1913)  226  U.  S.  570,  33  S.  Ct.  136,  67 
U.  S.   (L.  ed.)   356,  Ann.  Cas.  1914B  134. 

Parents'  right  subordinate. — A  parent 
is  not  entitled  to  a  recovery  under  this 
Act  where  the  deceased  left  a  widow, 
husband  or  child.  Geer  t\  St.  Louis,  etc., 
Ry.  Co.,  (Tex.  1917)  194  S.  W.  939;  St. 
Louis,  S.  F.  &  T.  Ry.  Co.  t?.  Geer,  (Tex. 
Civ.  App.  1912)    149  S.  W.  1178. 

The  right  of  a  parent  under  the  Act 
to  recover  for  the  death  of  a  child  is 
subordinated  to  the  right  of  the  widow 
or  child  of  the  person  kiUed  to  recover 
for  such  death,  i.  e.,  if  there  be  a  sur- 
viving widow  or  surviving  child  or  chil- 
dren, the  action  shall  be  maintained  ex- 
clusively for  their  benefit,  and  to  the  ex- 
clusion of  the  other  glasses  of  benefi- 
ciaries named  therein.  Davis  t*.  Cin- 
cinnati, etc.,  R.  Co.,  (1916)  172  Ky.  56, 
188  S.  W.  1061. 

Where  state  law  gives  father  right  to 
son's  earnings. — -Where,  under  a  state 
statute,  a  father  is  entitled  to  his  son's 
earnings  during  minority  he  has  a  right 
of  action  suing  as  administrator  under 
the  federal  Act  to  recover  damages  in 
case  of  his  son's  death  due  to  the '  car- 
rier's negligence.  Minneapolis,  etc.,  R. 
Co.  V.  Gotschall,  (1917)  244  U.  S.  66,  37 
S.  Ct.  598,  61  U.  S.  (L.  ed.)   995. 

f    "Next   of  Kin   Dependent  upon   Such 

Employee  " 

(1)   In  General 

Construction  and  application  of  words 
"next  of  kin  dependent." — The  words 
"next  of  kin  dependent  upon  such  em- 
ployee "  are,  according  to  a  decision  in 
the  Circuit  Court  of  Appeals,  limited  to 
their  own  classification.  Moffett  t?.  Balti- 
more, etc.,  R.  Co.,  (C.  C.  A.  4th  Cir. 
1914)  220  Fed.  39,  135  C  C.  A.  607, 
wherein  the  court  said:  "The  court  be- 
low in  directing  a  verdict  for  the  de- 
fendant manifestly  acted  upon  the  theory 
that  the  mother  was  not  entitled  to  re- 
cover, inasmuch  as  it  was  shown  that  she 
was  married  and  that  her  husband  was 
living  and  able  and  willing  to  support 
her:  in  other  words,  that  unless  she 
could  show  that  she  was  wholly  depend- 
ent upon  her  son  for  support  and  main- 
tenance she  would  not  be  entitled  to  re- 
cover. This  is  tantamount  to  holding 
that  the  language  'next  of  kin  depend- 
ent upon  such  employee'  applies  to  the 
first  and  second  classes.  We  think  that 
this  language  is  limited  to  the  third  class, 
and  therefore  does  not  relate  to  the  first 
and  second  classes.  It  appears  that  the 
party  for  whose  benefit  this  suit  was  in- 
stituted   was    in    the    second    class.      It 
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further  appears  that  plaintiff  not  only 
offered  evidence  tending  to  show  that  the 
mother  was  to  some  extent  dependent 
upon  her  son  for  maintenance  and  sup- 
port during  his  lifetime  —  which  he  gen- 
erously furnished  her  —  but  that  she  had 
a  reasonable  expectation  of  pecuniary 
benefit  from  a  continuance  of  decedent's 
life.  The  evidence  raised  a  question  of 
fact  pertinent  to  the  issues  presented  by 
the  pleading,  and  the  same  should  have 
been  submitted  to  the  iury  for  its  de- 
termination." But  see  Southern  R.  Co. 
t'.  Vessell,  (1915)  192  Ala.  440,  68  So. 
336,  Ann.  Cas.   1917D  892.     . 

So  in  another  case  decided  in  South 
Carolina  it  is  said  that  grammatically 
construed,  the  word  "  dependent "  refers 
only  to  the  next  of  kin.  Berg  v>.  Atlantic 
Coast  Line  R.  Co.,  (S.  C.  1917)  93  S.  E. 
390. 

On  the  other  hand,  however,  it  has  been 
said  in  a  case  in  Alabama  in  which  the 
application  of  the  word  "  dependent "  was 
referred  to:  "As  an  original  proposition, 
we  might,  if  the  question  was  involved, 
be  inclined  to  hold  that  the  right  of  ac- 
tion in  favor  of  those  of  the  first  and 
second  classes  did  not  hinge  upon  the 
fact  that  they  were  dependent  upon  the 
employee  at  the  time  of  his  death,  but 
we  are  now  precluded  from  doing  so,  even 
if  the  question  was  involved  upon  this 
appeal,  as  the  United  States  Supreme 
Cfourt,  in  the  case  of  Gulf,  etc.,  R.  Co.  v. 
McGinnis,  [1913]  228  U.  S.  173,  33  S. 
Ct.  426,  67  U.  S.  (L.  ed.)  785,  held  that  for 
persons  belonging  to  either  class  to  get 
the  benefit  of  the  statute  he  or  she  must 
have  been  a  dependent  upon  the  de- 
ceased." Southern  R.  Co.  v.  Vessell, 
(1915)  192  Ala.  440,  68  So.  336,  Ann. 
Cas.   1917D  892. 

In  the  decision  in  the  United  States 
Supreme  Court  referred  to  in  the  case  last 
cited,  the  court  said:  "The  iury  re- 
turned a  verdict  for  $15,000,  ana  appor- 
tioned it,  one-half  to  the  widow,  and  the 
remainder  equally  among  the  four  chil- 
dren, including  Mrs.  Saunders.  The 
Court  of  Civil  Appeals  upheld  this  ruling, 
saying  that  *  the  Federal  statute  exnressly 
authorizes  the  suit  to  be  brought  oy  the 
personal  representative  for  the  benefit  of 
the  surviving  wife  and  children  of  the 
deceased,  irrespective  of  whether  they 
were  dependent  upon  him,  or  had  the 
right  to  expect  any  pecuniary  assist- 
ance from  him.*  This  construction  of  the 
character  of  the  statutory  liability  im- 
posed by  the  act  of  Congress  was  erro- 
neous. In  a  series  of  cases  lately  decided 
by  this  court,  the  act  in  this  aspect  has 
been  construed  as  intended  only  to  com- 
pensate the  surviving  relatives  of  such  a 
deceased  employee  for  the  actual  pecuniary 
loss  resulting  to  the  particular  i)er8on 
or  persons  for  whose  benefit  an  action  is 
given.  The  recovery  must  therefore  be 
limited   to   compensating   those   relatives 


for  whose  benefit  the  administrator  sues 
as  are  shown  to  have  sustained  some 
pecuniary  loss.  Michigan  Central  R.  C<\ 
V.  Vreeland,  [1913  J  227  U.  S.  59,  [33  S. 
Ct.  192,  67  U.  S.  (L.  ed.)  417);  Ameri- 
can R.  Co.  i\  Didricksen,  [1912]  227  U.S. 
146.  [33  S.  Ct.  224,  57  U.  S.  (L.  ed.) 
456].  In  the  last  cited  case,  spealcing  of 
the  Employers'  Liability  Act,  we  said 
( p.  149 ) :  '  The  cause  of  action  which 
was  created  in  behalf  of  the  injured  em- 
ployee did  not  survive  his  death,  nor  pass 
to  his  representatives.  But  the  act,  in 
case  of  the  death  of  such  an  employee 
from  his  injury,  creates  a  new  and  dis- 
tinct right  of  action  for  the  benefit  of  the 
dependent  relatives  named  in  the  statute. 
The  damages  recoverable  are  limited  to 
such  loss  as  results  to  them  because  they 
have  been  deprived  of  a  reasonable  expec- 
tation of  pecuniary  benefits  by  the  wrong- 
ful death  of  the  injured  employee.  The 
damage  is  limited  strictly  to  the  finan- 
cial loss  thus  sustained.'"  Gulf,  etc.,  R. 
Co.  17.  McGinnis,  (1913)  228  U.  S.  173,  33 
S.  Ct.  426,  57  U.  S.  (L.  ed.)  785. 
.  Mode  of  detenninins  "  next  of  kin." — 
Who  are  next  of  kin  is  to  be  determined 
by  the  legislation  of  the  various  states' 
to  whose  authority  that  subject  is  nor- 
mally committed.  The  absence  of  a  defi- 
nition in  the  Act  plainly  indicates  the 
purpose  of  Congress  to  leave  the  determi- 
nation of  that  question  to  state  law.  Sea- 
board Air  Line  Ry.  i?.  Kenney,  (1916) 
240  U.  S.  489,  36  S.  Ct.  468,  60  U.  S. 
(L.  ed.)    762. 

The  object  of  tha  Act  of  Congress  was 
to  permit  a  recovery  for  wrongful  death 
or  mjuries  on  interstate  railroads,  and 
that  the  recovery  should  go  to  the  next 
of  kin  in  the  cases  specified,  the  next  .of 
kin' being  determined  by  the  law  of  tJic 
state  in  which  the  action  is  brought;  for 
the  status  of  the  citizen,  and  the  statute 
regulating  descent  and  distribution,  are 
purely  state  matters  with  which  Congress 
has  no  concern.  Kenney  v.  Seaboard  Air 
Line  R.  Co.,  (1914)  167  N.  U  14,  82  S.  E. 
968,  Ann.  Cas.  1916E  450. 

In  this  connection  the  United  States 
Supreme  Court  has  said,  per  Mr.  Chief 
Justice  WTiite :  "  But  it  is  urged  as  next 
of  kin  was  a  term  well  known  at  common 
law,  it  is  to  be  presumed  that  the  words 
were  used  as  having  their  common  law 
significance  and  therefore  as  excluding 
all  persons  not  included  in  the  term  un- 
der the  common  law,  meaning  of  course 
the  law  of  England  as  it  existed  at  the 
time  of  the  separation  from  the  mother 
country.  Leavmg  aside  the  misapplica- 
tion of  the  rule  of  construction  relied 
upon,  it  is  obvious  that  the  contention 
amounts  to  sajnne  that  Congress  by  the 
mere  statement  of  a  class,  that  is,  next 
of  kin,  without  defining  whom  the  class 
embraces,  must  be  assumed  to  have  over- 
thrown the  local  law  of  the  States  and 
substituted  another  law  for  it,  when  con- 
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ceding  that  there  was  power  in  Ck>ngre88 
to  do  80,  it  is  clear  that  no  such  extreme 
result  could  possibly  be  attributed  to  the 
act  of  Congress  without  express  and  un- 
ambiguous provisions  rendering  such  con- 
clusion necessary.  The  truth  of  this  view 
will  be  made  at  once  additionally  appa- 
rent by  considering  the  far-reaching  con- 
sequence of  the  proposition  since  if  it  be 
well  founded,  it  would  apply  equally  to 
the  other  rec^uirements  of  the  statute  — 
to  the  provisions  as  to  the  surviving 
widow,  tne  husband  and  children,  and  to 
parents,  thus  for  the  purposes  of  the  en- 
forcement of  the  act  overthrowing  the 
legislation  of  the  States  on  subjects  of 
the  most  intimate  domestic  character  and 
substituting  for  it  the  common  law  as 
stereotyped  at  the  time  of  the  separation. 
The  argument  that  such  result  must  have 
been  intended  since  it  is  to  be  assumed 
that  Congress  contemplated  uniformity, 
that  is,  that  the  next  of  kin  entitled  to 
take  under  the  statute  should  be  uni- 
formly applied  in  all  the  States,  after 
all  comes  to  saying  that  it  must  be  as- 
sumed that  Congress  intended  to  create 
a  uniformity  on  one  subject  by  producing 
discord  and  want,  of  uniformity  as  to 
many  others.  But  we  need  go  no  further 
since  the  want  of  merit  in  the  conten- 
tion is  fully  demonstrated  by  authority." 
Seaboard  Air  Line  Ry.  t?.  Kenney,  (1916) 
240  U.  S.  489,  36  S.  Ct.  458,  60  U.  S. 
(L.  ed.)   762. 

Illegitimate  child. —  Where  it  was  sug- 
gested that  if  the  state  law  be  held 
applicable  to  determine  next  of  kin,  the 
right  should  have  been  recognized  to 
seek  to  trace  the  paternity  of  an  ille- 
gitimate child  so  as  to  make  the  asserted 
father  the  parent  under  the  statute  it 
was  said  that  this  contention  might  well 
be  disposed  of  by  saying  that  no  such  con- 
tention seemed  to  have  been  urged  in 
either  of  the  courts  below  and  the  court 
further  declared:  "But  aside  from  this, 
the  entire  want  of  merit  of  the  proposi- 
tion is  at  once  demonstrable  from  a  two- 
fold point  of  view:  (a)  because  it  was 
necessarily  foreclosed  by  the  ruling  of 
the  court  below  as  to  the  state  law  con- 
cerning the  next  of  kin  and  the  right 
of  the  brothers  and  sister  of  the  illegi- 
timate child  to  inherit  from  him  solely 
because  of  a  common  motherhood,  a  rul- 
ing which  excluded  by  necessary  implica- 
tion the  right  now  contended  for.  (b) 
Because  as  no  provision,  either  of  the 
state  law  or  of  the  common  law,  sup- 
porting the  asserted  right  is  referred  to, 
the  suggestion  may  be  taken  as  simply 
a  typical  illustration  of  the  confusion  of 
thought  involved  in  the  main  proposi- 
tioir  relied  upon  which  we  have  previ- 
ously adversely  disposed  of.'*  Seaboard 
Air  Line  Ry.  v.  Kenney,  (1916)  240  U.  8. 
489,  36  8.  Ct.  468,  60  U.  S.  (L.  ed.) 
762, 


(2)   Dependency 

Dependency  defined. —  Dependency  *'  is 
a  state  or  relation.  Dependence  is  'the 
state  of  relying  upon  something  or  some 
one,  as  for  anything  necessary  or  desir-. 
able.'  New  Standard  Dictionary.  It  has 
in  it  also  something  of  the  idea  of  con- 
tinuity of  reliance  so  to  speak.  The 
term  'dependent'  in  the  statute  is  some- 
what similar  in  meaning  to  the  term  used 
in  the  charter  of  associations  which  pro- 
vide for  the  payment  of  benefits  to  per- 
sons dependent  upon  deceased  members. 
'A  dependent,  as  the  term  is  used  in  ref- 
erence to  these  benevolent  associations,  is 
one  who  is  sustained  by  another,  or  relies 
for  support  upon  the  aid  of  another.' 
(Italics  ours.)  Alexander  r.  Parker, 
[1893]  144  111.  355,  loc.  cit.  366,  33  N.  E. 
183,  184  (19  L.  R.  A.  187).  A  person  is 
dependent  upon  another  when  he  has  the 
moral  right  to  rely  and  does  rely  upon 
such  other  for  support  either  in  whole 
or  in  part.  Murphy  v.  Nowak,  [1906] 
223  III.  301,  307,  79  N.  E.  112,  7  L.  R. 
A.  (N.  S.)  398.  Now  the  mere  fact  that 
deceased  had  at  different  times  sent  her 
an  occasional  sum  does  not  establish  de- 
pendency." Smith  t?.  Pryor,  (1916)  195 
Mo.  App.  259,  190  S.  W.  69. 

In  another  case  it  is  said :  "  The  word 
'  dependent '  as  used  in  insurance  policies 
and  statutes,  as  well  as  in  statutes  pro- 
viding for  a  right  or  survival  of  action 
in  case  of  the  death  of  an  employee,  has 
been  differently  defintMl  and  applied  by 
different  courts;  some  holding  that,  in 
order  to  come  within  the  statute,  the 
beneficiary  must  have  been  solely  depen- 
dent .  upon  the  deceased  for  support; 
others,  not  solely  but  substantially  or 
materially  so;  a  few  holding  that  it  in- 
cludes those  to  whom  the  deceased  made 
contributions  and  who  were  partially  de- 
pendent upon  him;  and  others  seem  to 
hold  that  in  order  for  one  to  have  been  a 
dependent  the  deceased  must  have  been 
under  a  legal,  rather  than  a  moral,  obli- 

gation  to  help  and  .support  him." 
outhern  R.  Co.  t\  Vessell,  (1915)  192 
Ala.  440,  68  So.  336,  Ann.  Cas.  1917D 
892. 

Dependency  in  some  degree  must  exist. 
— "Where  it  is  necessary  to  show  only 
pecuniary  loss  in  the  case  of  a  husband, 
wife,  children,  or  parents,  yet,  in  the  case 
of  one  who  is  not  in  the  above  category, 
dependency  must  also  be  shown  and  be 
proved  like  any  other  fact."  Smith  c. 
Pryor,  (1916)  195  Mo.  App.  259,  190  8. 
W.  69. 

In  order  to  authorize  a  recovery  under 
this  act  by  next  of  kin,  actual  dependency 
is  essential.  Collins  v.  Pennsylvania  R. 
Co.,  (1914)  163  App.  Div.  452,  148  N.  Y. 
S.  777. 

"  Mere  occasional  gifts  do  not  make  re- 
cipient '  dependent '  upon  the  giver  within 
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the  meaning  of  the  statute.  True,  the 
act  does  not  require  that  the  dependency 
must  be  complete  or  entire.  A  partial 
dependency  will  be  sufficient  to  furnish 
.the  basis  of  an  award  in  some  amount. 
But  dependency,  either  in  whole  or  in 
part,  muftt  exist."  Smith  i*.  Prvor, 
(1916)    195  Mo.  App.  259,  190  S.  W.  69. 

Pecuniary  loss  essential. —  In  order  to 
make  one  a  dependent  beneficiary  imder 
the  Employers'  Liability  Act,  he  or  she 
must  have  sustained  some  pecuniary  loss 
on  account  of  the  death  of  the  decedent. 
Illinois  Cent.  R.  Co.  v.  Doherty,  (1913) 
153  Ky,  363,  155  S.  W.  1119,  47  L.  R.  A. 
(N.  S.)  31;  Carolina,  etc.,  R.  Co.  «.  She- 
waiter,  (1913)  128  Tenn.  363,  161  S.  W. 
1136,  Ann.  Cajs.  1915C  605,  L.  R.  A.  1916C 
964. 

Evidence  of  financial  condition  as  show- 
ing dependency. —  The  financial  condition 
of  the  deceased  and  of  members  of  his 
family  is  of  value  as  tending  to  show 
whether  they  depended  on  him  for  support, 
and  for  the  purpose  of  establishing  such 
a  condition  of  dependency  evidence  has 
been  received  that  he  left  no  insurance  or 
practically  none  and  that  neither  he  nor 
his  wife  or  children  had  any  property. 
Dutton  V,  Atlantic  Coast  Line  R.  Co., 
(1916)   104  S.  C.  16,  88  S.  E.  263. 

Conclusiveness  of  finding  as  to  depend- 
ency.—  In  a  case  in  which  it  was  sug- 
gested in  the  United  States  Supreme  Court 
that  there  was  no  proof  tending;  to  show  a 
dependent  relation  between  the  next  of 
kin  who  were  recognized  and  the  deceased 
so  as  to  justify  recovery  under  the  statute 
that  court  declared:  ''It  suffices  to  say 
that  it  was  expressly  foreclosed  by  the 
finding  of  the  jury  sanctioned  by  the  trial 
court  and  was  not  questioned  in  the  court 
below,  and  at  all  events  involves  but  a 
controversy  as  to  the  tendencies  of  all 
the  proof  foreclosed  by  the  action  of  both 
courts  which  we  would  not  reverse  with- 
out a  clear  conviction  of  error,  which 
after  an  examination  of  the  record  on  the 
subject  we  do  not  entertain."  Seaboard 
Air  Line  Ry.  v,  Kennej',  (1916)  240  U.  S. 
489,  36  S.  Ct.  458,  60  U.  S.  (L.  ed.)  762. 

(3)    Brothers  and   Sisters 

Married  sister. — A  married  sister  was 
held  not  a  dependent  next  of  kin  in 
Southern  R.  Co.  v.  Vessell,  (1915)  192 
Ala.  440,  68  So.  336,  Ann.  Cas.  191 7D 
892,  the  court  saying:  "There  can  be 
no  doubt  of  the  fact  that,  in  order  for  a 
member  of  the  third  class  to  come  within 
the  influence  of  the  statute,  he  or  she  must 
have  been  a  *  dependent  *  upon  the  de- 
ceased employee.  The  result  is  we  must 
decide  whether  or  not  Mrs.  Vessell,  the 
beneficiary  under  the  judgment  in  the  case 
at  bar,  wa«  dependent  upon  the  deceased 
at  the  time  of  his  death;  and  in  order  to 
do  so  we  must  define  or  interpret  the 
word  'dependent/  as  used  in  the  federal 


statute.  *  *  *  We  do  not  think  that  the 
evidence  in  this  case  shows  such  a  sub- 
stantial or  material  dependence  of  Mrs. 
Vessell  upon  the  deceased  as  to  bring  the 
case  within  the  influence  of  the  f^eral 
statute.  It,  at  most,  shows  that  he  made 
monthly  contributions  for  about  two  years 
prior  to  his  death  for  the  benefit  of  the 
said  Mrs.  Vessell  and  a  minor  nephew.  It 
also  appears  that  the  deceased  was  get- 
ting, in  return,  his  board  and  lodging,  and 
which  was  approximately  worth  the 
amount  contributed  to  Mrs.  Vessell.  Mrs. 
Vessell,  instead  of  being  in  a  necessitous 
condition,  was,  as  far  as  the  proof  shows, 
in  as  good  financial  condition  as  when  she 
was  supporting  the  deceased.  Her  hus- 
band had  employment,  they  had  a  home, 
and  he  seems  to  have  been  able  to  take 
care  of  the  family,  including  the  deceased, 
up  to  two  years  prior  to  his  death,  and 
there  is  no  proof  that  there  was  such  a 
shrinkage  or  diminution  in  his  earnings, 
or  ability  to  earn,  as  to  render  his  wife 
dependent  upon  the  deceased  or  any  one 
else.  Mrs.  Vessell  had  been  like  a  mother 
to  the  deceased,  her  younger  brother; 
and  it  was  not  only  natural,  but  he  was- 
under  the  high  moral  duty,  to  aid  and 
assist  her  financially  and  otherwise,  and 
it  may  be  that  she  lost  a  prospective  help 
and  support,  in  case  she  came  to  need  and 
want,  as  time  and  age  made  their  impress 
upon  herself  and  husband;  but  she  was 
not  at  the  time  of  the  death  of  the  de- 
ceased dependent  upon  him  for  a  support. 
Had  the  statute  intended  to  provide  for 
a  relative  who  had  moral  claims  upon 
the  deceased  or  one  whom  he  was  merely 
assisting,  as  distinguished  from  a  'de- 
pendent,' it  would  no  doubht  have  been 
framed  so  as  to  include  such  persons  as 
beneficiaries,  but,  worded  as  it  is,  it  can 
include  no  one  in  the  third  class  who 
was  not  a  'dependent'  upon  the  deceased 
at  the  time  of  his  death  for  a  substantial, 
if  not  an  entire,  support,  and  we  must 
construe  the  statute  as  it  is,  and  not  as 
we  should  like  to  see  it,  or  so  as  to  cover 
worthy  and  deserving  claimants  who  do 
not  come  within  the  protection  of  same." 

Half  brother. — ^A  half  brother  of  a  per- 
son killed  while  in  the  employ  of  a  carrier 
engaged  in  interstate  commerce  is  not 
within  the  terms  of  this  Act.  New  Or- 
leans, etc.,  R.  Co.  e,  Jones,  (1916)  111 
Miss.  852,  72  So.  681. 

Evidence  showing  dependency. —  Where 
a  deceased  employee  leaves  brothers  and 
sisters  and  no  widow,  children,  or  parents, 
evidence  as  to  the  tender  age  of  the 
brothers  and  sisters  and  their  being  with- 
out estate  is  sufficient  evidence  to  war- 
rant the  question  of  their  dependency; 
being  submitted  to  the  jury.  Kenney  fx 
Seaboard  Air  Line  R.  Co.,  (1914)  167  N.: 
C.  14,  82  S.  E.  968,  Ann.  Cas.  191«E* 
450. 

Instances  when  dependency  shown, — A' 
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si»ter  of  the  deced'ent,  who  sues  as  ad- 
mimstratrix  of  the  estate  and  upon  the 
trial  establishes  that  the  decedent  con- 
tributed to  her  support  by  the  gift  of 
money,  by  the  payment  of  her  board  and 
otherwise,  will  he  considered  a  dependent, 
and  entitled  to  recover  damages  because 
of  the  injury  suflfered,  even  though  pos- 
sessed of  property  and  having  a  clerical 
position  which  in  part  supports  her. 
Richelieu  ix  Union  Pac.  R.  Co.,  (1914)  97 
Neb.  360,   149  N.  W.  772. 

Where  the  only  next  of  kin  surviving 
deceased  and  claiming  dependency  were  a 
sister  and  her  daughter,  and  there  was 
evidence  that  the  deceased  left  $500  in 
life  insurance  to  the  daughter  (his  niece), 
and  contributed  from  $6  to  $6  a  montii 
to  the  support  of  his  sister  and  niece; 
that  he  bought  provisions  for  their  table 
and  bought  dresses,  dishes,  curtains  and 
furniture  for  them;  and  this  probably 
amounted  to  $5  a  month  more  than  his 
board,  but  under  the  record  it  was  not 
clear  whether  the  sister  testified  that  she 
expected  future  support  from  deceased, 
nor  that  she  had  heard  him  say  that  he 
expected  to  render  support  to  herself  and 
child,  it  was  held  sufficient  to  justify  a 
recovery  under  the  act  in  some  amount. 
Bruckshaw  v,  Chicago,  etc,  R.  Co.,  (1915) 
173  la.  207,  166  N.  W.  273. 

Where  the  decedeiit,  a  laborer,  sent  a 
portion  of  his  monthly  wages  to  a  sister 
residing  in  a  foreign  country,  she  was 
dependent  upon  him,  so  as  to  authorize  a 
recovery  under  the  federal  statute.  Bi- 
tondo  V.  New  York  Cent,,  etc.,  R.  Co., 
(1914)  163  App.  Div.  823,  149  N.  Y. 
S.  339. 

Dependency  not  shown. —  In  Jones  t. 
Charleston,  etc.,  R.  Co.,  (1914)  98  8. 
C.  197,  82  S.  E.  415,  it  was  held  that  the 
testimony  did  not  require  the  trial  court 
to  submit  the  case  to  the  jury,  as  the  only 
surviving  relative  of  the  deceased  em- 
ployee w^as  a  brother,  and  the  evidence 
did  not  show  that  he  was  dependent  on 
deceased.  The  court  said :  "  The  only 
testimony  which  is  relied  upon  to  sus- 
tain that  contention  was  that  the  brother, 
who  is  a  farmer,  resident  in  the  state  of 
Alabama,  had  been  sick  and  unable  to 
work  for  some  time,  and  was  still  so,  at 
the  time  of  the  trial.  But  there  was  no 
testimony  that  deceased  had  ever  con- 
tributed anything  to  his  support  or  main- 
tenance, or  had,  at  any  time  or  under  any 
circumstances,  ever  given  him  anything, 
or  rendered  him  any  service  of  pecuniary 
value;  nor  was  there  anything  in  the  testi- 
mony to  warrant  the  inference  that  he 
would  have  done  so,  if  he  had  livcni.  In- 
deed, there  was  no  testimony  that  the 
surviving  brother's  condition  or  circum- 
stances were  such  that  deceased  would 
probably  have  felt  impelled  by  the  ties 
of  brotherly  affection  to  render  him  any 
service  or  assistance  of  pecuniary  value, 


if  he  had  lived.  There  was  therefore  no 
reasonable  ground  for  expecting  any  pc- 
cimiary  benefit  to  the  survivor  from  the 
continuance  of  the  life  of  the  deceased." 

8.    Pleadings 

a    In  General 

Case  within  statute  must  be  shown.-— 
In  an  action  to  recover  for  personal  in- 
juries under  the  provisions  of  the  federal 
Employers*  Liability  Act,  the  defendant 
must  be  a  common  carrier  by  railroad  and 
be  at  the  time  of  the  injury  engaged  in 
commerce  between  the  states;  the  plaintiff 
must  be  employed  by  the  defendant  in 
such  commerce  when  injured;  and  his  in- 
jury must  result  from  the  negligence  of 
the  officers,  agents,  or  employees  of  the 
carrier,  or  from  a  negligent  defect  or  in- 
sufficiency in  its  cars,  engines,  tracks, 
roadbed,  etc  Lewis  v.  Denver,  etc.,  R. 
Co.,  (1915)  131  Minn.  122,  154  N.  W. 
946. 

It  is  essential  to  a  case  under  the  stat- 
utes of  the  United  States,  not  only  that 
the  defendant  was  at  the  time  engaged  in 
interstate  commerce,  but  also  (as  the  fact 
might  be  the  defendant  was  likewise  en- 
gaged in  transportation  within  the  state) 
that  the  plaintiff  was,  at  the  time  the 
cause  of  action  arose,  employed  in  inter- 
state commerce  work.  This  is  settled  be- 
yond the  necessity  of  the  citation  of  au- 
thorities laying  down  the  ruling.  Luc- 
chetti  t>.  Philadelphia,  etc.,  R.  Co.,  (E.  D. 
Pa.  1916)  233  Fed.  137. 

And  the  pleadings  must  show  a  case 
within  the  federal  statute.  Hogarty  v. 
Philadelphia,  etc.,  Ry.  Co.,  (1916)  255  Pa. 
St.  236,  99  Atl.  741. 

It  must  appear  that  the  parties  were 
engaged  in  interstate  commerce.  Wagner 
V.  Chicago,  etc.,  R.  Co.,  (1916)  200  111. 
App.  305. 

In  order  to  bring  a  case  within  the  pro- 
visions of  this  act,  both  the  injured  party 
and  the  carrier  must  be  engaged,  at  the 
time  of  the  infliction  of  the  injury,  in 
interstate  commerce,  and  the  pleadings 
must  affirmatively  show  those  facts  in 
order  to  justify  the  application  of  the  Act. 
Illinois  Cent.  R.  Oo.  v.  Rogers,  (C.  C.  A. 
5th  Cir.  1915)  221  Fed.  52,  136  C.  C.  A. 
530.  See  also  Chicago,  etc.,  R.  Co.  r. 
McBee,  (1914)  45  Okla.  192,  145  Pac.  331. 
And  it  is  not  enough  that  the  evidence 
shows  that  the  plaintiff's  right  of  action 
was  under  the  federal  statutes.  Moliter 
V.  Wabash  R.  Co.,  (1914)  180  Mo.  App. 
84,  168  S.  W.  250.  Where  there  is  noth- 
ing in  the  pleadings  or  the  evidence,  or 
otherwise  in  the  record,  to  br'ng  the  case 
within  the  purview  of  the  federal  Act,  the 
case  is  controlled  by  the  state  law.  Chi- 
cago, etc.,  R.  Co.  V.  Holliday,  (1915)  4> 
Okla.  536,  145  Pac.  786. 

So  to  authorize  the  recovery,  under  the 
federal  statute  known  as  the  "  Employers* 
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Liability  Act,"  of  damages  by  an  em- 
ployee for  an  injury  sustained  through 
the  negligence  of  a  common  carrier,  it 
must  be  alleged  and  proved  that  the  in- 
jury was  suffered  while  the  employee  was 
engaged  in  interstate  commerce.  It  is 
not  sufficient  that  the  carrier  in  whose 
service  the  injury  is  sustained  is  engaged 
in  interstate  commerce.  The  true  test  is, 
is  the  work  or  service,  in  performing  which 
the  employee  is  injured,  a  part  of  the  in- 
terstate commerce  in  which  the  carrier  is 
engaged?  Illinois  Cent.  R.  Co.  r.  Kelly, 
(1916)  167  Ky.  745,  181  S.  W.  376. 
See  also  Walker  t\  Iowa  Cent.  R.  Co., 
(S.  D.  la.  1917)  241  Fed.  395;  Cincinnati, 
etc.,  R.  Co.  i\  Gross,  (Ind.  App.  1916)  111 
N.  E.  653. 

And  the  complaint  must  also  allege  that 
the  employee  was  engaged  in  intt-rstate 
commerce.  Walker  i\  Iowa  Cent.  R.  Co., 
(S.  D.  la.  1917)    241  Fed.  395. 

The  complaint,  under  this  act,  in  order 
to  show  jurisdiction  should  allege  that 
the  defendant  is  a  common  carrier,  or 
should  allege  facts  sufficient  to  justify  that 
conclusion.  Shade  t\  Northern  Pac.  R. 
Co.,  (W.  D.  Wash.  1913)  206  Fed.  353. 

In  order  to  rely  on  a  federal  statute 
as  the  basis  of  a  cause  of  action  or  de- 
fense, the  pleadings  must  allege  facts 
bringing  the  case  within  the  statute,  and 
an  action  against  a  railroad  company  for 
damages  for  an  injury  resulting  in  the 
death  of  an  employee  was  not  based  upon 
the  federal  Employers*  Liability  Act, 
where  the  complaint  alleged  that  the  de- 
fendant "was  a  railroad  corporation 
operating  a  line  of  railroad  in  the  state 
of  Oklalioma,  and  was  .  .  .  common  car- 
rier of  freight  and  passengers  for  hire," 
in  that  state,  but  did  not  allege  that  it 
was  engaged'  in  interstate  commerce,  or 
that  decedent  was  injured  while  employed 
by  it  in  connection  with  such  commerce. 
St.  Louis,  etc.,  R.  Co.  v.  Hesterly,  (1911) 
98  Ark.  240,  135  S.  W.  874.  See  also 
Walton  V.  Southern  R.  Co.,  (N.  D.  Oa. 
1910)    179  Fed.  175. 

So  in  a  railroad  servant's  action  for 
injuries,  where  the  petition  does  not  dis- 
close that  the  suit  is  based  on  the  federal 
statute,  it  will  be  held  that  plaintiff  is  not 
seeking  recovery  for  an  injury  received 
while  engaged  in  interstate  commerce,  and 
the  Bufficiency  of  the  petition  must  be 
tested  by  the  state  law.  Missouri,  etc., 
R.  Co.  V.  Hawlev,  (1909)  58  Tex.  Civ. 
App.  143,  123  S.'W.  726;  Missouri,  etc., 
r:  Co.  i\  Neaves.  (1910)  60  Tex,  Civ. 
App.  305,  127  S.  W.  1090. 

Statute  need  not  be  expressly  referred 
to. —  It  is  not  necessary,  in  order  to  en- 
title a  plaintiff  to  a  recovery  under  the 
federal  Emplovers'  Liability  Act,  that  the 
statute  shouW  be  expresaly  referred  to  in 
the  complaint,  as  the  court  is  preRumed 
to  be  cognizant  of  the  enactment,  and 
where  the  facts  allefrod  bring  the  case 
within  the  Act,  fuU  effect  must  be  given 


to  it.     Grand  Trunk  Western  Ry.  Co.  c. 
Undsay,   (1914)    233  U.  S.  42,  34  S.  Ct. 
581,    58    U.    S..   (L.    ed.)    838;    Seaboa^ 
Air  Line  Ry.  i'.  Duvall,  (1912)  225  U.  S. 
477,    32   S.   Ct.   790,   56   U.    S.    (L-   ed] 
1171;    Missouri,    etc.,    R.    Co.    »•    W^'» 
(1913)    226    U.    S.    570,    33    S.   Ct.    135, 
57  U.  S.    (L.  ed.)    365,  Ann.  Cas.  1914B 
134;  Cound  r.  Atchison,  etc,  R.  Co.,  (w. 
D.   Tex.    1909)    173   Fed.   527;    Clark  f. 
Southern   Pac.    Co.,    (W.   D.   Tex.    1909) 
175  Fed.   122;   Smith  t?.  Detroit,  etc.,  K. 
Co.,    (N.   D.   Ohio   1909)    175    Fed.    506; 
Whittaker  v.  Illinois  Cent.  R.  Co.,  (JJ*.  U. 
La.  1910)    176  Fed.  130;  Ullrich  r    New 
York,  etc.,  R.  Co.,    (S.  D.   NY.    1912) 
193  Fed.  768;  McChesney  c.  Illinois  Cent. 
R.  Co.,   (W.  D.  Ky.  1012)    197   Fed,  85 ; 
Garrett  v.  Louisville,  etc.,  B.-  Co.,  jC.  C. 
A.    6th    Cir.    1912)     197    Fed.    715,    117 
C.  C.  A.   109;  Kelly  v.  Chesapeake,  etc., 
R.  Co.,    (E.  D.  Ky.  1912)    201  Fed    «02; 
St.  Louis,  etc.,  R.  Co.  t?.  Hesterly,  (1911) 
98  Ark.  240,  135  S.  W.  874;  Kansas  City 
Southern  R.  Co.  v.  Cook,  d^H)   1^^^'^' 
467,  140  S.  W.  579;   Southern  R.  C^.  ^. 
Ansley,   (1910)   8  Ga.  App.  325,  68  S.  E. 
1086;    Wagner   v.   Chicago,   etc.,    K.   Co., 
(1917)     277    111.    114,    115    N.    E.    201; 
Southern  R.  Co.  v.  Howerton,  (Ind.  App. 
1913)    101   N.   E.   121;   Lemon   t?.  Louis- 
ville, etc.,  R.  Co.,    (1910)    137   ^y.  2/6, 
125    S     W.    701;    McDonald    v.    Railway 
Transfer  Co.,   (1913)    121  Minn.  273,  141 
N    W     177;    Corbett  t\    Boston,  etc.,  K. 
Co     (1914)  219  Mass.  351,  107  N.  E.  60; 
State  r.  Missouri  Pac.  R.  Co.,  (1908)  212 
Mo.  658,  111  S.  W.  500;  Mcintosh  c.  St 
Louis,  etc.,  R.  Co.,   (1914)    182  Mo    App. 
288.  168  S.  W.  821;  Hartman  v,  Chicago, 
etc.,  R.   Co.,    (1915)    192   Mo.   App.  271, 
182  S.  W.   14&;   Chicago,  etc.,  R-  Co.  ». 
Hughes,   (Okla.  1917)    166  Pac    ^u^  St 
Louis,  etc.,  R.  Co,  v.  Snowden    (1915)  « 
Okla.  116,  149  Pac.  1083;  Midland  Val^y 
R.   Co.   V.   Ennis,    (1913)    109   Ark    206, 
159  S.  W.  214;  Geer  v.  St.  Louis,  etc.,  K. 
Co.,    (Tex.    1917)    1»4   S    W.   939 i   Row^ 
lands  f.  Chicago,  etc.,  R.  Co.,  (1912)   1*| 
Wis.  51,  135  N.  W.  156,  AJin.  Cas.  1916E 
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It  is  well  settled  by  the  authoritiea 
that  where  an  employee  of  an  interstate 
railroad  is  injured,  but  at  a  time  when 
said  employee  was  not  engaged  in  inter- 
state traffic,  a  recovery  may  be  had.  it  at 
all,  either  under  the  common  law*  or  some 
state  statute.  Therefore,  in  stating  that 
the  action  must  be  brought  and  recovery 
had  under  the  state  law  where  the  injury 
occurs  in  intrastate  commerce,  or  under 
the  federal  Act  where  the  injury  occurs 
in  interstate  commerce  it  is  not  meani 
to  say  that  the  plaintiff  shall  Bpeciflcal  y 
plead  or  refer  to  the  state  statutes  in 
the  one  case  or  to  the  federal  Act  m  the 
other.  The  proper  procedure  is  to  P»3 
the  facts,  and  a  recovery  may  then  be  haa 
accordingly,  as  the  evidence  may  develop 
a  case  under  the  one  law  or  the  other. 
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VandaUa  R.  Co.  v.  Stringer,   (1914)    182 
Ind.  676,  106  N.  B.  865,  107  N.  E.  673. 

Because  good  faith  is  presumed,  it  has 
been  held  that  a  single  count,  which 
atates  facts  sufficient  to  make  a  case  either 
under  the  Act  of  Congress  or  under  the 
state  statutes  and  common  law,  states  a 
case  arising  under  the  Act  of  Congress. 
Flas  V,  Illinois  Cent.  R.  Co.,  (D.  C.  Neb. 
1916)  229  Fed.  319. 

"  While  it  must  affirmatively  appear 
by  distinct  averments  in  the  statement 
of  a  cause  of  action  brought  under  the 
Federal  Employers'  Liability  Act  that  the 
defendant  corporation  was  engaged  in  in- 
terstate commerce  at  the  time  of  the 
grievances  of  which  the  plaintiff  com- 
plains, special  reference  to  the  act  of 
Congress  in  the  declaration  is  not  essen- 
tial. The  act  is  controlling  if  the  aver- 
ments in  the  statement  show  that  at  the 
time  of  the  alleged  negligent  act  by  the 
railroad  company  it  was  engaged  in  inter- 
state commer9e.  Hogarty  c,  Philadel- 
phia, etc.,  R.  Co.,  (1916)  255  Pa.  St.  236, 
99  Atl.  741. 

The  general  laws,  whether  state  or  fed- 
eral, must  be  considered.  It  is  not  neces- 
sary that  these  laws  be  mentioned  or  in 
any  way  identified  in  the  pleading.  It  is 
only  required  to  state  the  facts  which 
bring  the  case  within  them.  Pipes  v. 
Missouri  Pac.  R.  Co.,  (1916)  267  Mo. 
385,  184  S.  W.  79. 

Where  a  declaration  was  attacked  be- 
cause of  the  failure  of  the  pleader  to  al- 
lege a  duty  on  the  p^rt  of  the  conductor 
to  tiie  brakeman  and  its  violation,  it  was 
held  that  as  the  plaintiff  alleged  facts 
to  show  that  the  carrier  was  engaged  in 
interstate  commerce  at  the  time  of  the 
injury,  and  the  Act  referred  to  unques- 
tionably applied  and  governed  the  rights 
of  the  parties  to  this  action,  it  was  there- 
fore unnecessary  to  assert  in  the  declara- 
tion tlie  particular  duty  which  the  con- 
ductor owed  to  the  brakeman,  for  Con- 
gress by  this  Act  imposed  a  liability  on 
the  railroad  in  case  injury  resulted  to 
one  employee  through  the  negligence  of 
another.  Illinois  Cent.  R.  Co.  f.  Norris, 
(C.  C.  A.   7th  Cir.   1917)    245  Fed.   926. 

In  Grand  Trunk  Western  R.  Co.  v. 
Lindsay,  (1914)  233  U.  S.  42,  34  S.  Ct. 
581,  58  U.  S.  (L.  ed.)  838,  Ann.  Caa. 
1914C  168,  a  case  involving  the  construc- 
tion of  the  Employers'  Liability  Act  and 
the  validity  of  a  judgment  for  personal 
injuries  obtained  thereunder,  the  court 
said:  "In  the  trial  court  it  is  insisted 
the  operation  and  effect  of  the  Employers' 
Liability. Act  upon  the  rights  of  tne  par- 
ties was  not  involved  because  that  act 
was  not  in  express  terms  referred  to  in 
the  pleadings  or  pressed  at  the  trial  and 
was  hence  not  considered  by  the  court 
in  acting  upon  the  requested  charge  and 
therefore  it  is  urged  it  was  ermr  in  the 
revieiwing  court  to  test  the  correctness 
of  the  ruling  of  the  trinl  court  by  the 
8  F,  S.  A.— 42 


provisions  of  the  Emplovers'  Liability 
Act  instead  of  confining  the  subject  ex- 
clusively to  the  Safety  Appliance  Law 
and  the  rules  of  the  common  law  govern- 
ing negligence.  But  the  want  of  founda- 
tion for  this  contention  becomes  apparent 
when  it  is  considered  that  in  the  com- 
plaint it  was  expressly  alleged  and  in 
tlie  proof  it  was  clearly  established  that 
the  injury  complained  of  was  suffered 
in  the  course  of  the  operation  of  inter- 
state commerce,  thus  bringing  the  case 
within  the  Employers'  Liability  Act.  It 
is  true  that  to  avoid  the  irresistible  con- 
sequences arising  from  this  situation  it 
is  msisted  in  argument  that 'as  no  express 
claim  was  made  under  the  Employers' 
Liability  Act,  therefore  there  was  no 
right  in  the  plaintiff  to  avail  of  the 
benefits  of  its  provisions  or  in  the  court 
to  apply  them  to  the  case  before  it.  But; 
this  simply  amounts  to  saying  that  the 
Employers'  Liability  Act  may  not  be  ap^ 
plied  to  a  situation  which  is  within  it^ 
provisions  unless  in  express  terms  the 
provisions  of  the  act  be  formally  invoked. 
Aside  from  its  manifest  unsoundness  con^^ 
sidcred  as  an  original  proposition  the 
contention  is  not  open  as  it  was  expreasly 
foreclosed  in  Seaboard  Air  Line  Rv. 
V.  Duvall,  L1912J  225  U.  S.  477,  482< 
[32  S.  Ct.  790,  56  U.  S.  (L.  ed.)  1171, 
1174]." 

So  it  is  not  necessary  for  a  defendant 
in  such  an  action  to  plead  affirmatively 
either  the  federal  Employers'  Liability 
Act  or  its  engagment  in  interstate  com^ 
merce  in  order  to  raise  the  bar  of  the 
exclusive  application  of  the  federal  Em- 
ployers' Liability  Act  against  the  main- 
tenance of  an  action  under  the  state 
Employers*  Liability  Act.  Chrosciel  v. 
New  York  Cent.,  etc.,  R.  Co.,  (1916)  174 
App.  Div.  175,  159  N.  Y.  924;  Geer  tv 
St.  Louis,  etc.,  Ry.  Co.,  (Tex.  1917)  194^ 
S.  W.  939. 

Where  the  case  made  by  the  evidence 
is  within  this  Act,  the  defendant  is  en- 
titled to  the  benefit  of  its  provisions, 
though  neither  party  has  pleaded  the  Act. 
Hein  v.  Great  Northern  R.  Co.,  (1916) 
34  N.  D.  440,   169  N.  W.   14. 

Reference  in  pleadings  to  state  statute. 
— ^A  reference  in  the  original  pleadings 
to  the  state  statute  may  be  disregarded, 
as  surplusage  and  of  no  effect.  Nashville^, 
etc.,  Ry.  Co.  v.  Anderson,  (1915)  134 
Tenn.  666,  185  S.  W.  677. 

Reference  to  a  state  statute  as  the 
basis  of  the  action  does  not  affect  tha 
sufficiency  of  a  complaint  under  the  fed- 
eral Act,  as  the  reference  is  in  effect  one 
to  a  repealed  statute.  MisBouri,  etc.,  R^ 
O).  V.  Wulf,  (1913)  226  U.  S.  570,  33 
S.  Ct.  135,  57  U.  S.  (L.  ed.)  355,  Ann, 
Cas.  1914B  134.  See  also  Stafford  v.  Nor- 
folk  R.  Co.,  (E.  D.  Ky.  1913)  202  Fed. 
605;  Southern  R.  Co.  v.  Ansley,  (1910)  8 
Ga.  App.  325,  68  S.  E.  1086.- 

When  the  facts  disclose  a  ease  gomii^^ 
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under  the  Employers'  Liability  Act,  the 
petition  is  in  no  manner  affected  by  refer- 
ence to  a  non-effective  law.  Carpenter  f. 
Kansas  City  Southern  R.  Co.,  (1916)  189 
Mo.  App.  164,  176  S.  W.  234. 

Joinder  of  causes  of  action. — Although 
a  complaint  in  form  sets  forth  two  causes 
of  action,  one  under  the  state  Employers' 
Liability  Act  and  the  other  under'  the 
federal  Employers'  Liability  Act,  it  may 
be  treated  as  stating  only  one  cause  of 
action.  Chrosciel  v.  New  York  Cent.,  etc., 
R.  Co.,  (1916)  174  App.  Div.  175,  159 
N.  Y.  S.  924. 

.A  plaintiff  ^ay  join,  in  distinct  counts, 
fn  one  complaint  a  suiticiently  stated 
cause  of  action,  arising  out  of  the  one 
transaction,  for  breach  of  duty  under  the 
state  Employers'  Liability  Act  and  for 
breach  of  duty  under  the  federal  Employ- 
ers* Liability  Act;  but  he  cannot  recover 
as  upon  the  authority  of  the  local  statute 
in  a  case  governed  exclusively  by  the  na- 
tional statute,  nor  can  he  recover  as  upon 
the  authority  of  the  national  statute  in 
a  case  that  does  not  fall  within  the  na- 
tional enactment.  Ex  p.  Atlantic  Coast 
Line  R.  Co.,  (1914)  190  Ala.  132,  67  So. 
256. 

A  petition  may  include  a  cause  of  ac- 
tion arising  under  this  Act  and  one  aris- 
ing under  a  state  law,  but  they  must  be 
alleged  in  different  counts.  Bankson  f;. 
Illinois  Cent.  R.,  (N.  D.  la.  1912)  196 
Fed,  171,  wherein  the  court  said:  "The 
facts,  somewhat  loosely  alleged,  are  of 
such  character  that  the  deceased  may 
have  lost  his  life  while  he  was  engaged 
as  an  employee  of  the  defendant  in  inter- 
state commerce  between  the  states  of  Illi- 
nois and  Iowa;  or,  if  not  so  engaged,  that 
he  might  be  entitled  to  recover  against 
the  defendant  under  the  general  law  of 
negligence,  operative  both  in  the  states 
of  Illinois  and  Iowa.  Two  causes  of  ac- 
tion are  therefore  attempted  to  be  alleged 
in  the  petition;  and  under  such  circum- 
stances it  is  the  duty  of  the  nlaintiff  to 
distinctly  allege  in  separate  counts  of  the 
petition  the  facts  upon  which  she  relies 
as  constituting  these  different  causes  of 
action,  and  she  is  not  permitted  to  allege 
them  in  a  single  count  thereof.  Code  of 
Iowa  (1897)  §§  3545-3559.  If  the  de- 
ceased was  injured  through  the  neglect 
of  the  defendant  railroad  company,  or 
some  of  its  employees,  while  he  was  en- 
gaged in  operating  a  train  carrying  inter- 
state commerce  between  the  states  of  I*owa 
and  Illinois,  then  the  plaintiff  would  be 
entitled  to  recover  of  tne  defendant  only 
under  the  Employers*  Liability  Act  of 
Oougress  for  the  benefit  of  the  surviving 
widow  and  children  of  the  deceased,  if 
any,  or,  if  none,  then  for  some  other  de- 
pendent relative,  for  that  act  supersedes 
all  state  laws  upon  the  subject.  ...  It  is 
not  distinctly  alleged  in  the  petition  that 
the  deceased  left  surviving  him  a  widow 
or    minor    children,    or    other    dependent 


relatives;  and,  in  the  absence  of  any 
such  relatives,  the  action  could  not  tM" 
maintained  by  the  plaintiff  under  the 
Employers'  Liability  Act  of  Congress.  If 
the  deceased  received  his  injuries  through 
the  neglect  of  the  defendant  railroad  com- 
pany  or  some  of  its  servants  or  employeen 
while  he  was  not  engaged  in  interstate 
commerce,  then  the  plaintiff's  right  of 
recovery  for  such  injury,  if  at  all,  would 
be  under  the  state  law  and  for  the  benefit 
of  his  estate,  because  in  that  event  the 
Employers'  Liability  Act  of  Congress 
would  not  affect  the  state  law  upon  the 
subject.  The  motion  to  require  the 
plaintiff  to  separate  and  divide  the  causes 
of  action  alleged  in  the  single  count  of 
petition  into  separate  and  distinct  counts 
18   therefore  sustained." 

A  complaint  against  two  defendants, 
alleging  that  their  concurrent  negligence 
caused  an  injury  to  the  plaintiff,  is  good 
against  a  demurrer  for  misjoinder  of 
causies,  though  the  liability  »of  one  defend- 
ant rests  upon  the  federal  Employers' 
Liability  Act,  and  that  of  the  other  upon 
the  common  law.  Doyle  t*.  St.  Paul  Union 
Depot  Co.,  (1916)  134  Minn.  461.  159 
N.  W.   1081. 

A  party  may  have  two  causes  of  action, 
which,  although  growing  out  of  the  same 
fact  occurrences,  are  distinct,  separate, 
and  different.  One  of  them,  for  illustra- 
tion, may  arise  out  of  the  general  prin- 
ciples of  the  law  of  negligence,  and  the 
otner  out  of  the  provisions  of  a  statute, 
state  or  federal.  He  may  have  the  right 
to  assert  either  or  both.  If  he  asserts 
one  or  both,  and  makes  a  slip  in  pleading 
his  averments  of  fact,  he  may  amend. 
If,  however,  he  brings  his  action  for  the 
one  cause,  and  wishes  to  change  to  the 
other,  it  is  clear  he  is  not  amending  the 
pleadings  in  tlie  action  brought,  but  is 
bringing  in  a  new  cause  of  action.  Luc- 
chetti  V.  Philadelphia,  etc.,  R.  Co.,  (E.  1). 
Pa.  1916)   233  Fed.  137. 

In  Alabuma  a  count  seeking  a  recovery 
under  the  Employers*  Liability  Act  of 
that  state  may  be  joined  with  a  count 
seeking  a  recoVery  under  the  federal  Act. 
Atlantic  Coast  Line  R.  Co.  r.  Jones, 
(1913)  9  Ala.  App.  499,  63  So.  693. 
wherein  the  court  said :  "  The  systems 
of  iurisprudence  of  the  state  and  of  the 
United  States  together  form  one  system 
which  constitutes  the  law  of  the  land 
for  the  state,  and  concurrent  jurisdiction 
with  the  federal  courts  is  conferred  on 
the  state  courts  by  the  federal  act  in  the 
enforcement  of  rights  of  action  accruing 
under  it.  Under  the  practice  in  vogue 
in  this  state,  separate  and  independent 
causes  of  action  arising  out  of  the  same 
transaction  and  relating  to  the  same  sub- 
ject-matter may  be  joined  in  different 
counts  of  the  same  complaint,  and  one 
who  is  entitled  to  sue  for  the  conse- 
quences of  a   wrongful  or  negligent  act 
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of  another  is  not  required  to  split  m 
his  cause  of  action,  but  may  recover  aU 
the  damages  in  one  action." 

In  Midland  Valley  R.  Co.  v.  Ennis, 
(1913)  10»  Ark.  206,  159  S.  W.  214,  it 
was  held  that  facts  which  gave  the  right 
to  recover  under  a  state  emplovers'  law, 
and  those  which  gave  the  right  to  re- 
cover under  the  f^eral  Employers'  Act, 
constitute  separate  and  distinct  causes  of 
action,  for  the  fc^leral  statute  is  exclu- 
sive where  the  incident  is  embraced 
within  interstate  commerce  service  and 
does  not  jjipply  where  it  is  in  intrastate 
service.  The  two  causes  of  action  may, 
however,  be  joined  in  the  same  complaint. 

But  where  in  an  action  under  this  sec- 
tion to  recover  for  the  death  of  an  em- 
ployee one  count  seeks  to  recover  the 
pecuniary  loss  suffered  by  the  surviving 
father  and  mother  of  deceased  by  reason 
of  his  death,  and  the  other  se^s  to  re- 
cover the  damages  suffered  by  the  de- 
ceased, these  are  declared  to  be  two  dis- 
tinct and  independent  liabilities.  Louis- 
ville, etc.,  R.  Co.  V.  Fleming,  (1915)  194 
Ala.  51,  69  So.  125. 

Declaration  aided  hy  subsequent  plead- 
ing.— A  declaration  which  lacks  aver- 
ments showing  that  the  intestate  at  the 
time  of  his  injury  was  employed  by  the 
defendant  in  interstate  or  foreign  com- 
merce is  aided  by  the  defendant's  ex- 
pressly averrins  in  its  plea  in  bar  the 
facts  omitted  n*om  the  declaration  and 
essential  in  order  to  set  forth  a  good 
eause  of  action,  and  by  averments  con- 
tained in  a  reply  which  while  a  departure 
were  not  demurred  to.  White  v.  Cen- 
tral Vermont  R.  Co.,  (1914)  87  Vt.  330, 
89  Atl.  618.  See  to  the  same  effect  Niles 
t?.  Central  Vermont  R.  Co.,  (1914)  87 
Vt.  356,  89  Atl.  629. 

Sufficiency  of  complaint  generally. — 
A  complaint  is  sufficient  which  sets  forth 
every  condition  under  which  liability 
arises,  and  substantially  in  the  language 
of  the  statute.  Southern  R.  Co.  v.  Peters, 
(1915)  194  Ala.  94,  69  So.  611. 

A  complaint  is  sufficient  where  it  al- 
leges in  words  substantially  those  of  the 
statute  that  the  defendant  was  a  railroad 
company  engaged  as  a  common  carrier 
in  interstate  commerce,  and  that  the 
plaintiff  was  employed  by  it  therein,  and 
that  his  injury  arose  while  engaged 
therein  from  the  negligence  of  the  de- 
fendant. Lewis  V.  Denver,  etc.,  R.  Co., 
(1915)   131  Minn.  122,  154  N.  W.  945. 

Where  a  petition  in  an  action  against 
an  interstate  carrier  for  injuries  to  a 
brakeman  in  one  of  the  territories  of 
the  United  States  alleged  injury  to  the 
plaintiff  by  the  negligence  of  a  carrier 
while  Uie  plaintiff  was  in  the  performance 
of  his  duty,  it  sufficiently  snowed  that 
the  action  was  based  on  the  federal  Em- 
ployers' Liability  Act,  though  it  did  not 
•o   allege   ii^  terms.     Qlark   v.   Southern 


Pac.   Co.,    (W.   D.   Tex.   1909)    175   Fed. 
122. 

In  Camp  v,  Atlanta,  etc.,  R.  Co.,  (1914) 
100  S.  C.  294,  84  S.  E.  825,  the  complaint 
was  held  sufficient  to  bring  the  case 
within  the  federal  Act,  the  court  saying: 
"  The  plaintiff  offered  to  amend  the  com- 
plaint in  order  to  bring  the  case  within 
the  federal  statute.  The  motion  was  re- 
fused, and  this  refusal  is  made  the 
giK>und  of  exception.  The  amendment 
was  unnecessary.  The  complaint  alleged 
that  the  defendant's  line  of  railroad  ^- 
tended  from  Charlotte,  in  the  state  of 
North  Carolina,  througli  the  state  of 
South  Carolina,  to  Atlanta,  in  the  state 
of  Oeorgia,  said  railroad  being  an  inter- 
state road  and  engaged  in  interstate  com- 
merce, and  plaintiff  was  employed  as  a 
bridge  carpenter  upon  the  defendant's 
said  line  of  railroad,  and  was  working 
as  such  with  bridge  force  No.  1,  Charlotte 
division,  in  the  yard  of  defendant,  at 
Greenville,  S.  C.  There  was  full  allega- 
tion of  interstate  employment  and  no 
allegation  of  proof  of  intrastate  business. 
Besides  this,  if  the  allegation  of  the  com- 
plaint that  the  plaintiff  was  engaged  in 
work  on  a  trestle  used  by  a  road  m  inter- 
state commerce  did  not  allege  interstate 
business,  still  the  answer  specifically  al- 
leged the  interstate  employment,  and 
then,  if  it  was  a  question  of  fact  as  to 
whether  the  commerce  was  interstate  or 
intrastate,  his  honor  shouid  have  charged 
the  law  as  to  both  and  left  it  to  the 
jury  to  say  which  law  applied  according 
as  they  found  the  facts." 

Where  a  complaint  alleged  that  plain- 
tiff was  a  towerman,  and  as  part  of  his 
duties  was  required  to  pump  water  by 
means  of  a  gasolene  engine  into  a  water 
tank  for  use  on  locomotive  engines  en- 
gaged in  interstate  commerce,  it  was  de- 
clared that  the  inference  might  be  drawn 
from  such  allegations  that  the  water  was 
being  pumped  into  the  tank  for  the  im- 
mediate use  of  locomotives  engaged  in  in- 
terstate commerce,  and  that  such  use  was 
not  dependent  upon  any  remote  possibili- 
ties. Collins  V.  Erie  R.  Co.,  ( W.  D.  N.  Y. 
1917)  246  Fed.  811. 

Where  the  plaintiff,  an  employee,  is  in- 
jured by  a  railroad  company  while  en- 
gaged in  interstate  commerce,  and  there- 
fore has  no  cause  of  action  except  under 
the  federal  Employers*  Liability  Act,  and 
in  his  complaint  alleges  that  uic  defend- 
ant negligently  caused  the  injury  by  fail- 
ing to  provide  him  a  safe  place  to  do  the 
work  required  of  him,  for  which  he  asks 
damages;  that  the  defendant  was  operat- 
ing an  interstate  rail  road «  without  refer- 
ence to  intrastate  business;  that  he  was 
an  employee  of  the  defendant  and  in- 
jured in  the  discharge  of  his  duties  as 
such,  such  allegations  are  held  sufficient 
to  bring  the  cause  of  action  alleged  within 
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the  federal  statute  and  for  the  plaintiff 
to  maintain  his  action  thereunder.  Renn 
1*.  Seaboard  Air  Line  R.  Co.,  (1915)  170 
N.  C.  128,  86  S.  E.  964. 

Where  a  petition  showed  that  appellant 
was  a  carrier  railroad  operating  a  line 
of  road  from  Texas  to  New  Mexico,  and 
that  appellee  was  injured  while  employed 
in  maintaining  this  line  of  road  in  repair, 
and  the  appellant  answered  that  it  was  so 
operating  the  road  as  an  interstate  com- 
merce carrier,  and  admitted  plaintiff  was 
so  at  work,  it  was  said :  "  It  is  not  re- 
quired .  .  .  when  the  facts  are  stated 
which  themselves  indicate  under  which 
statute  the  case  should  be  tried,  to  specifi- 
cally allege  under  which  statute  the  court 
should  try  it.  The  lederal  statute  is  su- 
preme when  the  facts  are  presented  which 
bring  the  case  within  the  statute,  and 
the  court  must  try  the  case  under  the 
law.  To  require  an  employee  to  hazard 
his  rights  by  requiring:  him  in  every  case 
to  allege  that  his  case  is  under  the  state 
or  the  federal  statute,  und-r  the  penalty 
of  losing  if  he  fails  to  name  the  proper 
statute,  would,  in  our  judgment,  be  plac- 
ing a  burden  on  him  which  ought  not  to 
be  imposed.  When  he  alleges  the  kind 
of  employment  in  which  he  was  engaged 
and  where  employed,  it  occurs  to  us  he 
has  gone  far  enough.  The  allegation  that 
a  line  of  road  runs  from  one  state  to  an- 
other is  prima  facie,  we  think,  an  allega- 
tion that  the  road  was  engaged  in  inter- 
Rtate  transportation.  The  fact  that  he 
was  employed  in  repairing '  that  line  of 
road  when  injured,  as  a  section  hand 
thereon,  will  be  sufficient  to  show  such 
injury  *  while  *  employed  in  interstate 
commerce,  if  the  law  attached  to  such 
labor  the  character  of  interstate  com- 
merce." Chicago,  etc.,  R.  Co.  r.  Cosio, 
(Tex.   Civ.   App.   1916)    182   S.  W.   83. 

Answer. —  The  general  denial  does  not 
put  in  issue  the  right  of  the  plaintiff  set 
un  in  his  pleading  to  brin<^  his  action  un- 
der the  Employers'  Liability  Act.  Pelt<m 
f.  Illinois  Cent.  R.  Co.,  (1914)  171  la. 
91,  150  N.  W.  236. 

*'  The  defendant  did  not  plead  assump- 
tion of  risk,  nor  was  any  issue  relating 
thereto  tendered  by  it,  or  submitted  by 
the  court.  This  is  necessary,  under  our 
practice  and  procedure,  in  order  to  raise 
that  question,  as  we  regard  it  as  a  dis- 
tinct defense,  which  ihust  be  pleaded  and 
an  issue  thereon  tendered  by  the  defend- 
ant or  submitted  by  the  court  of  its  own 
motion."  Llovd  t;.  Southern  R.  Co.,  (1914) 
168  N.  C.  24,  81  S.  E.  1003. 

While  a  plaintiff  pleading  only  a  com- 
mon-law right  of  action  against  a  rail- 
road company  may  not  invoke  the  fede- 
ral Employers*  Liability  Act,  the  company 
in  its  defense  may,  of  course,  to  defeat 
tlie  action  rely  upon  the  Act  of  Congress, 
if  it  can  show,  or  the  testimony  offered 
by  the  plaintiff  shows,  that  it  was  en- 
gaged in  interstate  commerce  at  the  time 


the  plaintiff  was  injured.  Hogarty  c. 
Philadelphia,  etc.,  R.  Co.,  (i916)  255  Pa. 
St.  236,  99  Atl.   741. 

Where,  in  an  action  against  a  rail- 
road company  to  recover  for  the  death  of 
an  employee,  brought  in  the  courts  of 
this  stated  the  defendant  affirmatively  al- 
leges that  at  the  time  of  his  death  the 
decedent  was  engaged  in  interstate  com- 
merce, the  federal  Employers'  Liahility 
Act,  as  amended,  furnishes  the  only 
ground  for  recovery.  Bitondo  r.  New 
York  Cent.,  etc.,  R.  Co.,  (1914)  163  App. 
Div.  823,  149  N.  Y.  S.  339. 

But  where  the  defendant  alleged  in  his 
answer  that  the  plaintiff  "was  engaged 
in  handling  engines  and  cars  used  and 
engaged  in  interstate  commerce  and  that 
the  rights  of  the  plaintiff  and  the  lia- 
bility of  the  defendant  are  controlled  by 
the  acts  of  Congress  known  as  the  Em- 
ployers* Liability  Act,"  it  was  declared 
that  these  allegations  did  not  Seny  plain- 
tiff's right  to  recover,  and,  at  most,  only 
stated  a  proposition  of  law  dependent 
upon  the  evidence,  that  they  did  not  con- 
trovert any  allegations  in  plaintiff's  peti- 
tion, and "  hence  no  is.sue  was  thereby 
joined  by  the  pleadings.  Wichita  Falls, 
etc.,  R.  Co.  V.  Puckett,  (Okla.  1916)  157 
Pac.   112. 

Reply  containing  new  matter. —  New 
matter  cannot  be  alleged  in  a  reply  filed 
after  the  expiration  of  rule  time  and 
after  the  cause  is  called  for  trial. 
Bjornsen  v.  Northern  Pac.  R.  Co.,  (1915) 
84  Wash.  220,  146  Pac.  575,  wherein  it 
appeared  that  the  appellant  sought  to 
bring  her  action  within  the  federal  Em- 
ployers* Liability  Act  (35  U.  S.  Stat.  65)', 
and  to  that  end  al leered  that  the  re- 
spondent was  a  common  carrier  engaged 
in  commerce  betw^een  the  several  states 
of  the  United  States  and  between  such 
states  and  foreign  countries,  and  that 
the  deceased  suffered  his  death  while  he 
was  employed  by  such  carrier  in  such 
commerce;  alleging  further,  in  addition 
to  the  facts  showing  the  manner  of  the 
death,  matters  tending  to  the  conclusion 
that  the  death  was  caused  by  the  negli- 
gence of  the  railway  company.  For  an- 
s\ver  to  the  complaint  the  respondent  de- 
nied the  negligence  alleged,  and  pleaded 
affirmatively  contributory  negligence  and 
assumption  of  risk.  To  the  answer  the 
appellant  replied,  denying  the  affirmative 
allegations  therein,  and  concluded  with 
the  following  matter:  "Plaintiff  further 
says  that  the  deceased  was  required  or 
permitted  to  work  in  unloading  cars  and 
running  the  same  out  of  the  bunkers 
down  the  track  for  .a  longer  period  than 
16  hours  —  to  wit,  for  a  period  of  about 
30  hours  prior  to  the  accident  —  and 
that  he  was  not  in  a  fit  condition  to  do 
the  work  for  which  he  was  employed." 
On  motion,  the  affirmative  matter  was 
stricken  from  the  reply  and  on  the  trial 
the  court  refused  to  admit  evidence  twd* 
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ing  to  prove  the  matter  alleged.  Hold- 
ing that  the  reply  was  properly  stricken, 
the  court  said :  "  Did  the  court  err  in 
striking  the  new  matter  contained  in 
the  reply?  We  think  not.  Unquestion- 
ably it  sought  to  introduce  a  new  ele- 
ment of  negligence  in  the  cause,  and  an 
element  which  the  respondent  was  en- 
titled to  meet.  When  the  appellant 
sought  to  introduce  it  after  the  case  had 
been  called  for  trial,  it  was  within  the 
court's  discretion  either  to  refuse  to  per- 
mit it  to  be  introduced,  or  grant  a  con- 
tinuance that  the  respondent  might  have 
time  to  make  preparation  to  meet  it. 
Since  the  appellant  did  not  ask  for  or 
desire  a  continuance,  we  can  find  no 
abuse  of  discretion*  in  striking  out  the 
new  matter.'' 

b.  Particular   Allegations 

Negligence. —  In  an  action  under  this 
section  it  has  been  held  that  negligence 
may  be  averred  in  a  very  general  way 
and  that  the  quo  modo  of  negligence  need 
not  be  defined.  Western  Ry.  v.  Mays, 
(Ala.  1D16)   72  So.  641. 

The  Act  of  Congress  does  not  undertake 
to  prescribe  the  mode  of  procedure  where 
the  action  is  pending  in  tJie  state  courts, 
except  in  certain  particulars  not  here  iu' 
volved.  So  that  the  general  allegation 
of  negligence  being  held  sufficient  in  a 
state  prior  to  the  enactment  of  the  £m- 

eloyers'  Liability  Act,  such  a  plea  will 
e  held  good  even  when  proceeding  under 
that  Act.  Louisville,  etc.,  R.  Co.  i\  Stew- 
art, (1913)    156  Ky.  550,  161  S.  W.  557. 

As  a  general  rule  of  pleading,  when  an 
action  is  based  upon  negligence,  the  act 
or  omission  relied  upon  as  being  negli- 
gently done  or  omitted  must  be  so  char- 
acterized, except  where  the  facts  pleaded 
conclusively  show  that  the  specinc  acts 
of  commission  or  omission  complained  of 
were  the  proximate  cause  of  tne  injury 
sustained.  Chicago,  etc.,  R.  Co.  v, 
Mitchell,   (Ind.  Apo.  1915)    110  N.  E.  78. 

In  order  to  recover,  the  plaintiff  must 
stand  upon  the  specifications  of  negli- 
gence set  forth  in  his  petition.  The  pur- 
pose of  requiring  such  specification  is  not 
to  spread  a  net  to  the  plaintiff,  but  to 
enable  the  defendant  to  know  what  evi- 
dence it  has  to  meet.  The  gist  of  the 
action,  nevertheless,  is  the  negligence  of 
the  defendant  in  whatever  form,  and 
not  any  particular  specification.  The 
specifications  are  amendable  at  any  time 
pending  the  action.  Pelton  v.  Illinois 
Cent.  R.  Co.,  (1914)  171  la.  91,  150  N. 
W.  236. 

By  the  statute  the  master's  immunity 
by  reason  of  the  fellow-servant  doctrine 
has  been  curtailed;  his  liability  has  been 
enlarged.  It  is  still  practically  impossi- 
ble that  the  master  or  his  superintendent 
should  supervise  every  detail  of  the  mas- 
ter's work,  it  is  still  unnecessary  that 
the  master  shall  do  for  his  employee  that 


which  the  employee  may  do  for  himself 
to  the  better  advantage  of  both,  but,  if 
superintendence  is  intrusted  to  a  coem- 
ployee,  and  it  be  found,  as  a  fact,  having 
regard  for  the  nature  and  extent  of  the 
superintendence  delegated,  that  the 
superintending  employee,  acting  within 
the  line  and  scope  of  his  authority,  has 
failed  in  due  care  for  his  inferior  co- 
employee,  there  may  be  a  recovery  under 
the  statute.  But  in  our  system  of  plead- 
ing each  count  is  a  separate  complaint, 
the  sufficiency  of  which  is  to  be  adjudged 
upon  its  own  allegations,  and  to  state  a 
case  under  the  statute  the  complaint 
must  set  out  the  fact  of  superintendence 
and  the  particular  wherein  there  has 
been  a  failure  to  exercise  due  care. 
Langhorne  v.  Simingtcm,  (1914)  188  Ala. 
337,  66  So.  85. 

A  declaration  against  a  railroad  com- 
pany, in  an  action  by  one  of  its  eniployeeg 
for  personal  injury,  received  while  em- 
ployed in  interstate  traffic,  is  not  demur- 
rable because  its  averments  show  that 
the  injury  was  caused  either  by  the  negli- 
gence of  a  fellov  servant  or  by  the  com- 
bined negligence  of  himself  and  a  fellow 
servant.  Easter  t?.  Virginian  R.  Co., 
(1915)     76  W.  Vft.  383,  86  S.  E.  37. 

Pecuniary  loss. —  There  should,  in  suits 
founded  on  this  Act,  be  Dicadings  averring 
the  pecuniary  losses  which  plaintiffs  ex- 
pect to  prove.  Nashville,  etc.,  R.  r.  An- 
derson, (1915)134  Tenn.  666,  185  S.  W. 
677. 

The  plaintiff's  declaration  or  complaint 
is  fatally  defective  where  it  contains  no 
positive  averment  of  pecuniary  loss  to 
the  beneficiaries,  and  does  not  set  out  facts 
and  circumstances  adequate  to  apprise  the 
defendant  with  reasonable  particularity 
that  such  loss  in  fact  has  been  suffered. 
Garrett  t\  Louisville,  etc.,  R.  Co.,  (1914) 
235  U.  S.  308,  35  S.  Ct.  32,  59  U.  S.  (L. 
ed.)   242. 

So  financial  damage  to  a  parent  by  no 
means  follows  as  a  necessary  consequence 
from  the  death  of  an  adult  son  and  if  it 
does  follow  in  a  particular  case  it  must 
be  alleged.  Garrett  v.  Louisville,  etc.,  R. 
Co.,  (1914)  235  U.  S.  308,  35  S.  Ct.  32, 
59  U.  S.  (L.  ed.)  242,  affirming  (C.  C.  A. 
6th  Cir.  1912)  197  Fed.  715,  117  C.  C.  A. 
.109. 

As  the  law  does  not  presume  financial 
loss  to  a  parent  from  the  death  of  an 
adult  son  it  must  be  alleged.  But  it  seems 
that  it  is  not  necessary  to  alleo^e  that 
the  parents  were  dependent  on  the  son. 
Berg  i\  Atlantic  Coast  Line  R.  Co.,  (S. 
C.  1917)    93  S.  E.  390. 

But  a  failure  to  allege  pecimiary  injury 
to  the  decedent's  relatives  if  not  raised  by 
demurrer  or  upon  the  trial  cannot  be 
raised  at  a  later  stage.  Illinois  Cent.  R. 
Co.  v.  Porter.  (C.  C.  A.  6th  Cir.  1913)  207 
Fed.  311,  125  C.  C.  A.  55. 

Necessity  for  allegation  that  decedent 
survived  by  persons  having  right  to  re- 
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cover. —  There  is  no  basis  for  a  presump- 
tion that  one  dying  leaves  a  tiusbandi 
widow,  child,  parent,  or  next  of  kin  de- 
pendent upon  him.  Absence  of  all€*ga- 
tion  to  that  effect  cannot  therefore  be 
supplied  by  presumption.  It  must  ap- 
pear in  the  complaint  that  such  a  person 
there  was,  or  there  is  a  failure  to  M:ate  a 
cause  of  action.  Farley  i?.  New  York,  etc., 
R.  Co.,  (191»)   87  Conn.  328,  87  Atl.  990. 

The  Act  does  not  allow  a  recovery 
merely  to  compensate  the  estate  of  the 
decedent  for  his  death  and  the  con- 
sequent destruction  of  his  power  to  earn 
money,  but  provides  thai  only  those 
naturally  or  actually  dependent  upon  the 
decedent  shall  take  the  benefit  of  the 
recovery.  It  therefore  expressly  limits  the 
right  of  recovery  to  cases  in  which  only 
the  person  or  persons  sustaining  pecuniary 
loss  by.  the  decedent's  death  are  entitled 
to  be  compensated,  viz.,  the  beneficiaries 
named  in  the  order  named.  This  being 
so,  it  necessarily  follows  that  in  an  action 
under  the  Act  of  Congress  if  there  is  no 
one  for  whom  a  recovery  can  be  had  there 
can  be  no  recovery.  Proof  must  therefore 
be  made  of  the  existence  of  such  surviving 
beneficiary  or  beneficiaries;  and,  if  neces- 
sary to  be  proved  as  an  element  essential 
to  a  recovery,  it  is  an  issuable  fact  that 
must  be  alleged.  So  if  the  petition  in 
such  an  action  fails  to  allege  that  the  de- 
cedent is  survived  by  a  person  or  persons 
coming  within  the  Indicated  limitation,  it 
is  bad  on  demurrer.  Illinois  Cent.  R.  Co. 
r.  Doherty,  (1913)  153  Ky.  363,  165  S. 
W.  1119,  47  L.  R.  A.  (N.  S.)   31. 

When  the  petition  shows  the  relation 
of  the  dependent  to  the  deceased,  a  general 
averment  that  the  person  for  whose  bene- 
fit the  action  was  brought  was  dependent 
upon  the  deceased  and  had  a  pecuniary 
interest  in  his  life  and  suffered  a  pecuni- 
ary loss  by  his  death,  is  sufficient  with- 
out setting  out  in  detail  the  reasons  show- 
ing the  dependency  or  the  pecuniary  loss. 
Louisville,  etc.,  R.  Co.  t?.  Holloway,  (1916) 
168  Ky.  262,  181   S.  W.   1126. 

In  Thomas  v.  Chicago,  etc.,  Ry.  Co., 
(N.  D.  la.  1913)  202  Fed.  766,  the  peti- 
tion was  held  insufficient  to  show  a  cause 
of  action  arising  under  this  Act.  The 
court  said :  "  The  first  count  of  the  peti- 
tion alleges  plainly  enough  that  the  de- 
fendant, at  the  time  of  the  injury  to  and 
death  of  the  plaintiff's  intestate,  was  en- 
gaged in  interstate  commerce  by  railroad 
between  the  states  of  Illinois  and  Iowa, 
and  that  Thomas  was  employed  by  the  de- 
fendant in  such  commerce,  and  received 
injuries  while  so  engaged,  through  de- 
fendant's neglect,  which  resulted  in  his 
death.  But  it  is  nowhere  alleged  that 
deceased  left  surviving  him  a  widow,  child, 
parent,  or  next  of  kin,  for  whose  benefit 
the  right  of  action  given  to  the  decedent 
survives,  nor  for  whose  benefit  an  original 
right  of  action  was  given  for  the  pecuniary 
loss  either  may  have  sustained  because  of 


his  untimely  death,  and  for  whose  benefit 
alone  the  plaintiff  is  entitled  to  recover 
in  either  event.  No  facts  are  therefore 
alleged  in  this  count  of  the  petition  from 
which  it  can  rightly  be  determined  that 
a  right  of  action  accrued  to,  or  exists  in 
favor  of,  the  plaintiff  as  administratrix 
of  the  deceased  employee  under  the  federal 
act.  True,  there  is  an  allegation  'that 
by  reason  of  the  foregoing  a  cause  of  ac- 
tion has  accrued  to  plaintiff  against  the 
defendant  under  and  by  virtue  of'  the 
Employers'  Liability  Act.  But  this  is  a 
conclusion  only,  and  does  not  enlarge  the 
facts  previously  alleged,  and  from  which 
the  conclusion  is  drawn.  The  court  takes 
notice  of  the  acts  of  Congress,  and  it  is 
to  the  facts  alleged  In  the  petition  that 
it  must  look  to  determ.ine  whether  or 
not  a  cause  of  action  is  alleged  there- 
under; and,  if  they  do  not  show  a  cause 
of  action  arising  under  some  act  of  Con- 
gress, an  averment  that  they  do  so  arise 
avails  nothing.  It  may  be  that  it  was  in- 
tended to  allege  in  this  count  of  the  pe- 
tition a  cause  of  action  arising  under  the 
federal  Employer's  Liability  Act.  If  so, 
essential  facts  are  wholly  wanting  to  show 
such  a  cause  of  action;  the  averment 
alone  that  *the  carrier  and  its  employee 
were  engaged  in  interstate  commerce  at 
the  time  of  the  injury  to  and  death  of 
the  employee'  being  insufficient  to  show 
such  a  right.  If  it  appeared  upon  the  face 
of  the  petition  that  sufficient  facts  existed 
to  show  a  right  of  action  under  the  fed- 
eral act,  but  were  inaptly  or  defectively 
alleged,  such  defects  could  be  cured  by 
an  amendment,  and  they  might  be  over- 
looked. But  when  essential  facts  are 
wholly  wanting,  effect  must  be  given  to 
the  petition  as  it  is  written.  Besides, 
this  count  of  the  petition  plainly  alleges 
that  it  was  the  estate  only  of  the  de- 
ceased employee  that  was  damaged  by  the 
alleged  wrongful  acts  which  caused  his 
death,  and  recovery  is  asked  for  the  bene- 
fit of  his  estate.  The  damage  to  the 
estate,  and  the  measure  of  recovery  there- 
for, are  essentially  different  from  the  pe- 
cuniary loss  or  injury  to  the  dependent 
relatives  because  of  the  death  of  the  em- 
ployee, and  the  measure  of  recovery  there- 
for." 

In  Illinois  Cent.  R.  Co.  r.  Steward.  (C. 
C.  A.  8th  Cir.  1915)  223  Fed.  30,  138  C. 
C.  A.  444,  the  allegations  were  held  suf- 
ficient to  show  a  cause  of  action  in  favor 
of  next  of  kin,  within  the  federal  Act. 

Alleging  number  and  age  of  chUdren.-;— 
The  petition  should  in  case  there  are  chil- 
dren of  the  dead  employee  state  how  many 
there  were  and  their  age.  Chesapeake, 
etc.,  R.  Co.  v.  Dwyer,  (1914)  157  Ky.  590, 
163  S.  W.  752. 

c.  Amendments  to  Pleadings 

In  general. —  If  an  amendment  merely 
expands  or  amplifies  what  was  alleged  in 
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support  of  the  cause  of  action  already  as- 
serted, it  relates  back  to  the  commence- 
ment of  the  action  and  is  not  affected  by 
the  intervening  lapse  of  time.  But  if  it 
introduces  a  new  or  different  cause  of  ac- 
tion, it  was  the  equivalent  of  a  new  suit, 
as  to  which  the  running  of  the  limitation 
waa  not  theretofore  arrested.  Seaboard 
Air  Line  Ry.  v.  Renn,  (1916)  241  U.  S. 
290,  36  S.  a.  67,  60  U.  S.  (L.  ed.) 
1006. 

An  amendment  to  the  plaintiff's  plead- 
ing making  a  change  in  form  rather  than 
in  substance  is  not  equivalent  to  the  com- 
mencement of  a  new  action  so  as  to  render 
it  subject  to  the  two  years*  limitation. 
Missouri,  etc.,  R.  Co.  i?.  Wulf,  (1918)  226 
U.  S.  670,  33  S.  Ct  136,  67  U.  S.  (L.  ed.) 
365,  Ann.  Cas.  1914B,  134;  Texarkana, 
etc.,  Ry.  Co.  t?.  Casey,  (Tex.  Civ.  App. 
1914)    172  S.  W.  729.  ^^ 

If  the  amendment  introduces  no  new 
cause  of  action  and  the  action  originally 
brought  was  brought  on  the  cause  still 
presented  by  the  amended  complaint,  then 
there  can  be  no  right  to  interpose  the  two- 
year  limitation  of  the  original  cause  of 
action,  because  the  action  was  concededly 
commenced  within  two  years  after  it  ac- 
crued. Kinney  v.  New  York,  etc.,  R.  Co., 
(1916)  98  Misc.  11,  163  N.  Y.  42. 

Actions  in  state  courts  generally. — An 
amendment  to  the  complaint  in  an  action 
brought  in  the  state  court  under  the  pro- 
visions of  the  federal  Employers'  Liabil- 
ity Act  so  as  to  allege  a  cause  of  action 
thereunder,  presents  a  matter  of  pleading 
and  practice  which  the  federal  courts  wifl 
not  review.  Renn  r.  Seaboard  Air  Line 
R.  Co..  (1915)  170  N.  C.  128,  86  S.  E. 
964. 

Where  an  action  has  been  brought  in 
the  federal  court  under  the  provisions  of 
the  federal  Employers'  Liability  Act,  alle- 
gations material  to  the  case  may  be  in- 
serted by  amendment  in  conformity  with 
the  state  statute  and  as  the  state  "courts 
are  giyen  concurrent  jurisdiction  with  the 
federal  courts  by  the  federal  statutes,  the 
state  court  is  given  like  power  to  permit 
amendments  when  the  action  has  been 
commenced  therein.  Renn  v.  Seaboard 
Air  Line  R.  Co.,  (1915)  170  N.  C.  128, 
86  S.  E.  964. 

In  an  action  brought  in  a  state  court 
that  court  may,  under  its  power  to  allow 
amendments  to  pleadings,  amend  a  com- 
plaint brought  under  this  act  by  alleging 
that  there  are  beneficiaries,  and  other 
facts  connected  therewith.  Kenney  i;. 
Seaboard  Air  Line  Rv.  Co.,  (1914)  165 
N.  C.  99,  80  S.  E.  1078. 

Discretion  of  court. —  The  rule  is  well 
settled  that  an  amendment  to  meet  the 
proofs  is  within  the  sound  .discretion  of 
the  trial  judge.  Waters  v.  Guile,  (C.  C. 
A.  6th  Cir.  1916)  234  Fed.  632,  148  C. 
C.  A.  298. 

A  refusal  to  allow  an  amendment,  for 


the  purpose  of  bringing  a  case  under  the 
federal  Act,  has  been  held  proper  where 
if  allowed  and  the  case  had  proceeded 
under  that  Act,  there  would  have  been  no 
presumption  of  negligence  against  the 
railroad  company  arismg  upon  proof  of 
injury  to  the  employee ;  and,  as  there  was 
no  substantive  proof  that  the  defendant 
was  guilty  of  any  act  of  negligence,  the 
nonsuit  was  proper.  Williams  t\  Western 
etc.,  R.  Co.,  (1917)  20  Ga.  App.  726,  93 
S.  E.  655.' 

Amendment  in  general  showing  action 
under  statute. — An  amendment  to  an  ac- 
tion brought  under  a  state  statute  may 
properly  be  allowed  so  as  to  bring  it  un- 
der this  Act.  Koennecke  v.  Seaboard  Air 
Line  Ry.,  (1914)  101  S.  0.  86,  86  S.  E. 
374. 

So  an  amendment  has  been  allowed  at 
the  trial  so  as  specifically  to  bring  a  case 
under  the  Employers'  Liability  Act  where 
the  declaration  did  not  disclose  in  terms 
whether  the  action  was  brought  under  the 
federal  or  a  state  Act.  Seaboard  Air  Line 
Ry.  i\  Koennecke,  (1915)  239  U.  S.  352, 
36  S.  Ct.  126,  60  U.  S.  (L.  ed.)  324, 
{affirming  (1914)  116  Va.  826,  83  S.  E. 
374) ,  wherein  the  court  said :  *'  The  cause 
of  action  arose  under  a  different  law  by 
the  amendment,  but  the  facts  constitut- 
ing the  tort  were  the  same,  whichever  law 
gave  them  that  effect,  and  the  court  was 
warranted  in  thinking  that  on  the  matter 
of  dependency  there  was  no  surprise." 

If  the  declaration  brings  the  case  within 
the  Employers*  Liability  Act  the  fact  that 
it  appeared  as  an  amendment  to  one  that 
alleged  the  same  facts  with  the  exception 
of  the  plaintiff's  coming  from  beyond  the 
state  raises  no  federal  question.  £Lansas 
City  Western  R.  Co,  v.  McAdow,  (1916) 
240  U.  S.  51,  36  S.  Ct.  262,  60  U.  S.  (L. 
ed.)    520. 

And  it  has  been  held  that  an  amend- 
ment to  the  declaration  showing  the  de- 
ceased to  have  bewi  employed  in  inter- 
state commerce  at  the  time' of  his  death 
does  not  state  a  new  cause  of  action^ 
Nashville,  etc.,  R.  v.  Anderson,  (1916) 
134  Tenn.  666,  185  S.  W.  677,  Ann.  Cas. 
1917D  902. 

And  where  an  action  has  been  brought 
in  the  state  court  under  the  provisions 
of  the  federal  Employers*  Liability  Act, 
and  an  amendment  to  the  complaint  has 
been  properly  allowed  to  bring  the  cause 
within  the  terms  of  the  federal  statute, 
the  amendment  relates  back  to  the  time 
of  the  commencement  of  the  action,  and 
the  statutory  provision  that  the  action 
must  be  brought  in  two  years  has  no  ap- 
plication when  the  action  itself  has  been 
commenced  in  the  required  period.  Renn 
V.  Seaboard  Air  Line  R.  Co.,  fl915)  170 
N.  C.  128,  86  S.  E.  964. 

6o  it  has  been  held  that  in  an  action 
for  death  brought  under  a  state  statute 
an  amendment  may  be  allowed  so  as  to 
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hring  the  case  under  this  Act  and  will 
relate  back  to  the  time  of  the- filing  of 
the  original  petition.  Lanis  v.  Illinois 
Cent.  R.  Co.,  (1916)  140  La.  1,  72  So. 
788. 

And  where  plaintiff  brought  an  action 
under  the  Michigan  statute  for  the  death 
of  a  fireman  on  defendant  railway,  and 
two  years  later,  at  the  trial,  asked  for 
leave  to  amend  the  declaration  so  as  to 
bring  the  claim  within  the  federal  Act  re- 
lating to  employer's  liability  not  referred 
to  in  the  pleading,  which,  however,  al- 
leged that  the  defendant  owned  and  op- 
erated a  system  extending  through  Mion- 
igan^and  Indiana,  the  request,  which  did 
not  involve  an  addition  of  new  matter, 
was  rightfully  granted  and  did  not 
operate  to  introduce  a  i^ew  cause  of  ac- 
tion. Jorgensen  r.  Grand  Rapids,  etc., 
R.  Co.,  (1915)  189  Mich.  537,  155  N.  W. 
535. 

In  another  case  w^here  an  action  was 
brought  against  a  railroad  to  recover 
damages  for  death  under  a  state  law 
alleging  the  defendant  to  be  an  intra- 
state railroad  and  two  years  after  death 
the  plaintifif  was  allowed  by  the  court  to 
amend  the  declaration  by  alleging  that 
the  deceased  and  defendant  were  engaged 
in  interstate  commerce,  such  amen£nent 
was  held  to  have  been  properly  allowed 
and  it  waa  declared  that  a  demurrer  to 
a  plea  of  the  statute  of  limitations 
should  have  been  sustained.  The  court 
said :  "  The  only  question  presented  for 
our  review  and  decision  is  whether  the 
cause  of  action  under  the  amended 
declaration  was  barred  by  the  two-year 
statute  of.  limitations  under  the  federal 
Employers*  Liability  Act.  It  wuU  be  ob- 
served here  that  the  only  amendment 
made  to  the  original  declaration  was  the 
allegation  that  the  injury  occurred  while 
the  parties  were  engaged  in  interstate 
commerce,  instead  of  intrastate  com- 
merce. This  amendment  did  not  present 
a  new  or  different  statement  of  facts 
upon  which  the  action  was  based,  but 
merely  amended  the  declaration,  so  as 
to  come  within  the  operation  of  the  fed- 
eral Employers'  Liability  Act,  instead  of 
the  state  law.  The  allegations  contained 
in  the  original  declaration  did  not  sup- 
port a  cause  of  action  under  the  federal 
law,  but  the  amendment  is  not  inconsist- 
ent with  the  purpose  and  relief  originally 
sought  by  the  declaration.  It  appears, 
therefore,  that  the  amendment  did  not 
constitute  a  new  cause  of  action,  incon- 
sistent with  that  set  forth  in  the  orig- 
inal declaration."  Broom  v.  Southern  R. 
Co.,   (1917)    115  Miss.  493,  76  So.  525. 

When  the  cause  of  action  arises  under 
the  federal  statute,  but  suit  is  brought 
under  the  state  law,  or  by  some  person 
not  authorized  to  maintain  an  action 
under  the  federal  statute,  defects  in  the 
original  petition  may  be  cured  by  an 
amendment,  that  does  not  set  up  a  new 


and  distinct  tBMBA  of  action,  Ifiled  after 
the  expiration  of  two  years  from  the  ac- 
crual of  the  cause  of  action,  as  the 
amendment  will  relate  back  to  the  filing 
of  the  original  petition.  Cincinnati,  etc., 
R.  Co.  V.  Goode,  (1915)  163  Ky.  60,  173 
S.  W.  329,  wherein  the  court  said :  **  In 
Missouri,  etc.,  Ry.  Co.  f.  Wulf,  [19131 
226  U.  S.  670,  33  S.  Ct.  135,  67  U.  S. 
(L.  ed.)  355,  Ann.  Cas.  1914B  134,  the 
Supreme  Court  had  under  consideration 
a  question  like  the  one  here  involved.  In 
that  case  the  suit  was  brought  by  Mrs. 
Wulf  in  January,  1909,  in  her  individual 
capacity,  to  recover  damages  for  the 
death  of  her  son,  which  occurred  in 
November,  1908.  In  this  suit  she  set  up 
a  state  of  facts  entitling  her  to  recover 
under  the  laws  of  the  state  of  Kansas. 
In  January,  1911,  the  railway  company 
filed  an  answer  in  which  it  averred  that 
the  suit  was  controlled  by  the  federal 
statute,  and  not  the  state  law.  There- 
after, and  in  January,  1911,  Mrs.  Wulf, 
as  administratrix  of  her  son,  filed  an 
amended  petition,  in  which  she  averred 
that  in  January,  1911,  she  had  been  ap- 
pointed administratrix,  and  further 
averred  a  state  of  facts  entitling  her  to 
recover  under  the  federal  statute.  WTien 
this  amended  petition  was  filed,  the 
railway  copipany  interposed  the  plea  of 
the  two-year  statute  of  limitation,  in- 
sisting that  the  action  was  ccmimenced 
only  with  the  filing  of  the  amended  pe- 
tition, which  was  more  than  two  years 
after  the  cause  of  action  accrued.  But 
the  court,  in  rejecting  this  contention, 
said :  *  Nor  do  we  think  it  was  equiv- 
alent to  the  commencement  of  a  new  ac- 
tion, so  as  to  render  it  subject  to  the 
two-year  limitation  prescribed  by  section 
6  of  the  Employers*  Liability  Act.  The 
change  was  in  form  rather  than  in  sub- 
stance. It  introduced  no  new  or  different 
cause  of  action,  nor  did  it  set  up  any 
different  state  of  facts  as  the  ffroimd 
of  action,  and  therefore  it  related  back 
to  the  beginning  of  the  suit.'  Ag&in,  in 
St.  Louis,  etc.,  Ry.  Co.  v.  Scale,  [19131 
229  U.  S.  156,  33  S.  Ct.  651,  67  U.  S.  (L. 
ed.)  1129,  Ann.  Cas.  1914C  156,  the  suit 
was  brought  by  the  widow  and  parents 
of  an  employee  to  recover  damages  for 
his  death.  The  railway  company,  for 
defense,  insisted  that  its  liability,  if  any, 
arose  under  the  federal  statute,  and 
therefore  the  action  could  be  brought 
only  by  the  personal  representative  of  the 
deceased.  Tne  Supreme  Court  sustained 
this  contention,  but  in  reversing  the 
judgment  said:  *The  judgment  is  ac- 
cordingly reversed,  and  the  case  is  re- 
manded for  further  proceedings  not  in- 
consistent with  this  opinion,  but  without 
prejudice  to  such  rights  as  a  personal 
representative  of  the  deceased  may  have.' 
—  thus  indicating  that  on  a  return  of  the 
case  an  amended  petition  might  be  filed 
in    the    name    of    the    personal    repre- 
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sentative  and  the  action  originally 
brought  be  prosecuted  in  his  name, 
although  it  appears  that  more  than  two 
years  had  elapsea  between  the  death  of 
the  employee  and  the  decision  of  the 
court." 

Again,  a  plaintiff  who  has  brought  an 
action  under  a  state  statute,  within  two 
years  from  the  date  of  an  injury,  may 
subsequently^  amend  his  complaint  so  as 
to  show  a  right  to  recover  under  the  fed- 
eral Act,  though  the  two  years  may  have 
elapsed  at  the  time  of  the  amendment. 
Kinney  v.  New  York,  etc.,  R.  Co.,  (1916) 
98  Misc.  11,  162  N.  Y.  S.  42. 

Where  the  original  complaint  states 
a  cause  of  action,  an  amenament  simply 
alleging  the  interstate  character  of  the 
defendant's  business  and  the  train  upon 
which  he  was  employed  when  he  sustained 
the  injury,  is  not  equivalent  to  the  com- 
mencement of  a  new  action,  so  as  to 
render  it  subject  to  the  two-year  limita- 
tion. Smith  V.  Atlantic  Coast  Line  R. 
Co.,  (C.  C.  A.  4th  Cir.  1913)  210  Fed. 
761,   127  C.  C.  A.  311. 

Again  where  the  declaration  as 
amended  contained  two  counts,  one  under 
the  common  law  of  the  state  and  the 
other  charging  negligence  under  the  Em- 
ployers' Liability  Act,  it  was  decided  by 
the  United  States  Supreme  Court  that  if 
it  had  been  shown  that  the  injury  had 
been  received  in  interstate  commerce,  the 
defendants  would  have  been  entitled  to  in- 
sist upon  the  applicable  federal  law  as  the 
exclusive  measure  of  their  liability,  and 
they  w^ould  not  have  lost  this  right 
merely  because  the  plaintiff  had  seen  fit 
to  present  the  claim  "  in  an  alternative 
way  "  by  means  of  separate  counts.  Os- 
borne p.  Gray,  (1915)  241  U.  S.  16,  36 
S.  Ct.  486,  60  U.  S.  (L.  ed.)  866. 

In  another  case,  hovyever,  it  has  been 
held  that  an  amendment  to  a  declaration 
by  a  personal  representative,  under  the 
state  statute  giving  a  right  of  action  for 
damages  for  the  death  of  an  employee, 
occasioned  by  the  wrongful  or  negligent 
act  of  the  employer,  setting  forth  a  right 
of  action  under  the  federal  Employers* 
Liability  Act,  states  a  new  cause  of  ac- 
tion. The  court  said:  "If  the  duty 
violated  or  broken  were  contractual  in  its 
nature,  the  contract  would  certainly  have 
to  be  pleaded,  and  there  could  be  no  re- 
covery upon  proof  of  a  contract  different 
from  the  one  declared  upon.  Each  of 
the  two  separate  and  distinct  contracts 
would  necessarily  be  the  basis  of  a  sepa- 
rate and  distinct  right  of  action.  Two 
'vholly  unconnected  statutes  imposing 
duties  of  different  natures  can  no  more 
constitute  the  basis  of  a  single  right  of 
action  than  two  unrelated  contracts.  The 
contracts  come  in  by  pleading  and  the 
statute,  by  judicial  cognizance.  This 
merely  formal  difference  cannot  vary  the 
principle    applicable    to    the    substantive 


rights."       Findley     i?.     Coal,'   etfc.,'     Co., 

(1915)  76  W.  Va.  747,  87  S.  W.  198. 
And  where  an  action  is  brought  under 

a  state  statute  to  recover  damages  for 
the  death  of  a  husband  it  has  been  held 
that  the  provisions  of  this  section  op- 
erate as  a  bar  to  the  allowance'  of  an 
amendment  filed  more  than  two  years 
after  the  commencement  of  the  action,  it 
appearing  that  the  amended  pleadings 
and  the  previous  pleadings  are  not  sub- 
ject to  the  same  defenses.  Ft.  Worth,  etc., 
Ry.  Co.  V.  Bird,  (Tex.  Civ.  App.  1917) 
196  S.  W.  697. 

And  where  the  original  petition  did  not' 
allege  facts  from  which  it  could  be' 
fairly  inferred  that  a  cause  of  action  was 
stated  under  the  federal  Act  and  the 
cause  has  been  finally  determined  by  the 
Circuit  Court  of  Appeals,  the  filing  of 
an  amended  petition  so  as  to  Atate  a 
cause  of  action  under  that  Act  will  not 
be  permitted^  as  the  bar  of  the  statute 
then  applieat  Walker  v.  Towa  Cent.  Ry. 
Co.,    (S.  D.  la.   1916)    241   Fed.  396. 

Again  where  the  defendant  objects  that 
the  original  complaint  did  not  state  a 
cause  of  action  under  the  Act  of  Con- 
gress, that  with  the  amendment  the  com-- 
plaint  would  state  a  ^new  cause  of  action 
under  that  Act,  and  that,  as  more  than 
two  years  had  elapsed  since  the. right  of 
action  accrued,  the  amendment  could  not 
be  made  the  medium  of  introducing  this 
new  cause  of  action  consistently  with  the 
provision  in  section  6  that  "no  action 
shall  be  maintained  under  this  act  un- 
less commenced  within  two  years  from 
the  day  the  cause  of  action  accrued," 
whether  in  what  was  done  this  restric- 
tion was  in  effect  disregarded  is  a  fed- 
eral question  and  .subject  to  re-examina- 
tion in  the  United  States  Supreme  Court, 
however  much  the  allowance  of  the 
amendment  otherwise  might  have  rested 
in  discretion  or  been  a  matter  of  local 
procedure.  Seaboard  Air  Line  Ry.  r. 
Renn,  (1916)  241  U.  S.  290,  36  S.  Ct. 
567,  60  U.  S.    (L.  ed.)    1006. 

Amendment  alleging  additional  ground 
of  recovery. — An  amendment  to  a  peti- 
tion alleging  as  an  additional  ground 
for  recovery  the  negligence  of  a  fellow 
servant  does  not  introduce  a  new  cause  of 
action,  so  as  to  come  within  the  operation 
of  the  bar  of  the  statute.  Ft.  Worth 
Belt  Ry.  Co.  i\  Jones,  (Tex.  Civ.  App. 
1916)    182  S.  W.  1184. 

.  Permitting  plaintiff  to  amend  her  decla- 
ration more  than  two  years  after  the 
accident,  to  include  a  claim  for  damages 
for  the  pain  and  suffering  sustained  by 
the  decedent  prior  to  his  death  as  the  re- 
sult of  the  injuries  received  has  been  held 
no  error.     Washington,  etc.,  Co.  v.  Scala, 

(1916)  45  App.  Cas.   (D.  C.)  484. 
Amendment     elaborating     element     of 

damage. — Where  the  declaration   alleged 
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that  the  injuries  received  caused  the  de- 
ceased to  suffer  "  intense  pain "  and  it 
was  subsequently  amended  by  an  added 
allegation  that  the  injuries  caused  him 
"  conscious  pain  and  suffering "  it  was 
held  that  the  difference  between  the  two, 
if  there  was  any  difference,  was  too  elu- 
sive in  the  practical  administration  of 
justice,  and  the  claim  that  the  amend- 
ment added  a  new  cause  of  action  to  the 
declaration  was  too  fanciful  for  discussion, 
being  at  most  only  a  slight  elaboration  of 
a  probably  sufficiently  claimed  element  of 
damage.  Washington  Ry.,  etc.,  Co.  v, 
Scala,  (1917)  244  U.  S.  630,  37  S.  Ct.  664, 
61  U.  S.  (L.  ed)   1360. 

Amendment  changing  parties  plaintiff. 
—  The  intervention  of  a  temporary  admin- 
istratrix more  than  two  years  after  the 
death  of  the  deceased  does  not  amount  to 
the  introduction  of  a  new  cause  of  action. 
Ft.  Worth  Belt  Ry.  Co.  t?.  Jones,  (Tex. 
Civ.  App.  1916)    182  S.  W.  1184. 

So  a  change  from  a  widow  as  party 
plaintiff  to  the  administrator  as  party 
plaintiff  is  held  not  to  be  a  change  of  the 
cause  of  action.  Nashville,  etc.,  R.  Co.  r. 
Anderson,  (1916)  134  Tenn.  666,  186  S.  W. 
677,  Ann.  Cas.  1917D  902. 

But  in  another  case  suit  was  instituted 
in  a  state  court  to  recover  for  the  death 
of  a  railroad  employee  by  negligence.  The 
suit  was  brought  in  the  name  of  the  plain- 
tiff as  "widow  of"  deceased.  The  cause 
was  removed  to  the  Circuit  Court,  and 
the  plaintiff  asked  leave  to  amend  the 
declaration  so  as  to  change  the  relation 
in  which  she  sued  from  her  individual 
capacity  as  widow  to  her  representative 
capacity  as  administratrix.  It  was 
claimed  by  the  plaintiff  that  the  suit  was 
brought  under  the  federal  statute  (Act 
June  11,  1906,  ch.  3073)  superseded  by  the 
present  Act.  This  the  defendant  denied, 
claiming  that  the  action  was  brought 
under  a  state  statute  (Fla.  Qen.  Stat. 
1906,  S  3146)  permitting  suit  by  the 
widow,  and  recovery  for  her  benefit  alone. 
In  this  posture  the  court  held  that  the 
suit  necessarily  was  instituted  under  the 
state  statute,  because  at  the  time  of  insti- 
tution there  was  no  personal  representa- 
tive in  existence  in  whose  name  it  could 
have  been  maintained  under  the  federal 
statute ;  that  the'  amendment  changing  the 
beneficiary  did  not  relate  back  to  the  com- 
mencement of  the  action,  but  was  in  effect 
the  bringing  of  a  new  suit,  and  that  such 
new  sdit  was  barred  by  the  one-year  limi- 
tation of  the  section  of  the  Act  of  1906  cor- 
responding to  that  above.  Hall  i\  Louis- 
ville, etc.,  R.  O.,  (N.  D.  Fla.  1907)  157 
Fed.  464. 

And  in  a  case  in  New  York  it  has  been 
decided  that  where  plaintiff,  after  the  com- 
mencement of  an  action  for  personal  inju- 
ries based  on  the  common  law,  as  modified 
by  the  statute  of  the  state  of  Pennsyl- 
vania, dies,  his  administratrix  is  not  entl- 


tied,  after  three  years  from  the  time  of 
injury  but  less  than  two  years  after  his 
death,  to  be  substituted  as  plaintiff  and  to 
serve  an  amended  complaint  setting  forth 
an  action  under  the  federal  Employers' 
Liability  Act.  The  court  said:  "The 
right  cannot  survive  the  time  limited  for 
its  exercise,  and  when  the  person  to  whom 
the  right  is  initially  given  elects  to  pro- 
ceed under  the  law  of  the  state,  the  right 
to  proceed  under  the  federal  statute  is  at 
least  dormant,  and  ceases  after  the  ex- 
piration of  the  two  years.  The  federal 
statute  is  tendered  to  him  who,  entitled, 
chooses  to  employ  it.  He  may  prefer  the 
law  of  the  state,  as  the  injured  person  did 
in  the  present  instance.  But  such  law 
cannot  be  exploited  and,  upon  emergency, 
the  action  be  changed  into  one  under  the 
federal  law.  There  is  not  a  suggestion  of 
fact  in  the  original  complaint  indicating 
intention  to  avail  of  the  federal  statute." 
Hughes  V.  New  York,  etc.,  R.  Co.,  (1913) 
158  App.  Div.  443,  143  N.  Y.  S.  603. 

Siippl3dng  omission  of  essential  fact. — 
Where  a  complaint  alleges  one  of  the  es- 
sential facts  to  show  a  cause  of  action 
under  this  Act  but  by  mistake  omits  the 
other,  an  amendment  may  properly  be 
allowed  to  supply  the  omission.  Lucchetti 
t\  Philadelphia,  etc.,  Ry.  Co.,  (E.  D.  Pa, 
1916)  233  Fed.  137. 

Waiver  of  departure. — Where  the  orig- 
inal petition  appears  to  be  an  ordinary 
common-law  action,  and  later  an  amended 
petition  is  filed  alleging  that  the  cause  of 
action  accrued  under  a  state  statute,  and 
still  later  another  amended  petition  is  fil^ 
alleging  that  the  action  was  under  the  fed- 
eral Employers'  Act,  there  is  a  departure, 
but  the  defendant  waives  the  objection  by 
answering  to  the  merits  of  the  action 
finally  pleaded  and  going  to  trial  thereon. 
McAdow  V.  Kansas  City  Western  R.  Co., 
(1915)    192  Mo.  App.  540,  164  S.  W.  188. 

Amendment  on  {ippeal. — Where  the 
plaintiff  has  proceeded  in  the  trial  court 
on  the  theory  of  an  action  on  the  case  for 
personal  injuries,  he  will  not  be  allowed  to 
amend  his  declaration  on  appeal  so  as  to 
make  it  a  declaration  under  the  federal 
Employers'  Liability  Act.  Rowley  r. 
Shepardson,  (1916)  90  Vt.  25,  96  AtL  374. 

4.  Practice  and  Procedure 

a.  In  General 

Federal  law  controls  where  pleading 
or  evidence  show  case  thereunder. —  In  a 
case  founded  on  the  Act  of  Congress,  con- 
structions given  the  Act,  and  of  proceed- 
ings thereunder,  by  the  federal  courts,  arc 
controlling.  Ft.  Worth  etc.,  R.  Co.  r. 
Bird,  (Tex.  Civ.  App.  1917)  196  S.  W.  597. 
See  also  supraj  this  note,  p.  1214. 

So  where  a  complaint  contains  two 
causes  of  action,  one  under  the  federal 
Employers'  Liability  Act  and  one  under 
the  state  law,  the  federal  Employers'  Lia- 
bility Act  controls,  if  both  plaintiff  and 
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defendant  were  engaged  in  interstate  com- 
merce, for  Congress  having  legislated  on 
the  subject,  the  federal  s^tute  is  para- 
mount, and  the  federal  statute  controls  the 
liability  and  right  of  recovery.  Peck  v, 
Boston,  etc.,  R.  Co.,  (N.  D.  N.  Y.  1915) 
223  Fed.  448.  6ee  also  supm,  this  note, 
p.  1217. 

And  when  the  facts  of  a  case,  whether 
developed  by  the  pleadings  or  by  the  evi- 
dence, bring  the  federal  law  regulating 
interstate  commerce  into  operation,  such 
law  is  paramount  and  excludes  all  conflict- 
ing state  regulations,  even  though  the 
facts  are  commingled  with  other  facta 
showing  an  intrastate  operation  at  the 
same  time  bv  the  same  parties  and  by  the 
means  used  by  them.  Flanders  v.  Georgia 
Southern,  etc.,  R.  Co.,  (1914)  68  Fla.  479, 
67  So.  68. 

If  defendant  at  the  time  of  the  injury 
was  engaged  in  interstate  conunerce,  and 
plaintiff  at  such  time  was  employed  there- 
in, the  federal  law  applied  at  the  time  the 
action  was  brought,  because  it  is  the  law 
of  the  jurisdiction  and  as  applicable  to 
the  case  aa  any  state  law  was,  and  the 
Supreme  Court  has  held  that  such  law 
must  be  applied  because  pcuramount  if  the 
facts  existed  as  above  stated,  whether  the 
federal  Act  or  the  facts  requiring  its  appli- 
cation are  pleaded  or  not,  if  such  facts  are 
brought  out  at  the  trial.  Kinney  i*.  New 
York  Gent.,  etc,  R.  Co.,  (1916)  98  Misc. 
11,  162  N.  Y.  S.  42. 

Where  plaintiff  brought  an  action  seek- 
ing to  hold  defendant  liable  both  under 
state  laws  and  this  Act  and  at  the  com- 
mencement of  the  trial  and  again  at  the 
close  of  the  plaintiff's  case,  the  defendant 
moved  that  idl  of  the  causes  of  action,  ex- 
cept that  under  the  federal  Employers' 
Liability  Act,  be  dismissed,  which  motion 
was  denied,  and  the  case  was  submitted  to 
the  jury  under  a  charge  that  permitted 
them  to  And  a  verdiet  under  either  of  the 
state  statutes  or  under  the  federal  Act,  it 
was  held  that  this  was  clearly  erroneous 
as  it  was  alleged  in  the  complaint  and 
was  conceded  on  all  hands  that,  at  the 
time  he  was  injured,  plaintiff  was  engaged 
in  interstate  commerce,  and  consequently 
the  liability  of  the  defendant  was  to  be 
determined  by  the  federal  Act,  which  is 
paramount  and  exclusive.  Burtnett  v. 
Erie  R.  Co.,  (1913)  169  App.  Div.  712,  144 
N.  Y.  S.  968. 

A  recovery  cannot  be  had  under  a  state 
law  on  pleadings  counting  only  on  that 
law  when  the  evidence  develops  that  the 
oase  is  controlled  by  the  federal  statute, 
on  the  ground  that  *'  the  case  pleaded  was 
not  proved  and  the  case  proved  was  not 
pleaded.''  Dunlavy  i?.  Chicago,  etc.,  R. 
Co.,  ( 1916 )  200  111.  App.  76. 

Ab  this  Act  supersedes  state  laws  upon 
the  subject  it  is  error  to  submit  a  oase  to 
the  jury  on  the  assumption  that  a  state 
law  applies.    But  such  error  affords  no 


ground  for  reversal  if  it  is  not  prejudicial. 
Chicago,  etc.,  R.  Co.  v.  Wright,  (1916)  239 
U.  S.  548,  36  S.  Ct.  185,  60  U.  S.  (L.  ed.) 
431  {affirming  (1914)  96  Neb.  87,  146  N. 
W.  1024),  wherein  the  court  said:  "As 
the  injuries  resulting  in  the  intestate's 
death  were  sustained  while  the  company 
was  engaged,  and  while  he  was  employed 
by  it,  in  interstate  commerce,  the  com-, 
pany's  responsibility  was  governed  by  the 
Employers'  Liability  Act  of  Congress, 
chap.  149,  35  Stat,  at  L.  65,  chap.  143,  36 
Stat,  at  L.  291,  and  as  t&at  act  is  exclu- 
sive and  supersedes  state  laws  upon  the 
subject,  it  was  error  to  submit  the  case  to 
the  jury  as  if  the  state  acts  were  control- 
ling. Wabash  R.  Co.  v.  Hayes,  [1914]  234 
U.  S.  86,  89,  58  U.  S.  (L.  ed.)  1226,  1230, 
34  S.  Ct.  729,  6  N.  C.  C.  A.  224,  and  cases 
cited.  But  error  affords  no  ground  for  re- 
versal where  it  is  not  prejudicial,  and  here 
it  is  plain  that  the  company  was  not 
prejudic^.  While  there  are  several  dif- 
ferences between  the  state  act  and  the  act 
of  Congress,  the  only  difference  having  a 
present  bearing  is  one  relating  to  contrib- 
utory negligence.  The  state  act  declares 
that  in  cases  where  the  employee's  negll- 
f^ence  is  slight  and  that  of  the  employer 
IS  gross  in  comparison,  the  former's  negli- 
gence shall  not  bar  a  recovery,  but  shall 
operate  to  diminish  the  danuiges  propor- 
tionally. In  other  cases  contributory  neg- 
ligence remains  a  bar  as  at  common  law. 
Cobbey's  Anno.  Stat.  1911,  §  10,592.  The 
act  of  Congress,  on  the  other  hand,  de- 
clares that  the  employee's  negligence  shall 
not  bar  a  recovery  in  any  case,  but  shall 
operate  to  diminish  the  damages  propor- 
tionally in  all  cases,  save  those  of  a  desig- 
nated class,  of  which  this  is  not  one. 
Thus,  it  will  be  seen  that  the  state  act  is 
more  favorable  to  the  employer  than  is  the 
act  of  Congress.  The  instructions  to  the 
jury  followed  the  state  act,  and  conse- 
quently were  more  favorable  to  the  com- 
pany than  they  would  have  been  had  they 
followed  the  act  of  Congress.  To  illus- 
trate: under  the  instructions  ^iven,  a 
finding  that  the  intestate's  injuries  were 
caused  by  concurring  negligence  of  the 
company  and  himself,  and  that  his  negli- 
gence was  more  than  slight  and  the  com- 
pany's  less  than  gross,  must  have  resulted 
in  a  verdict  for  the  company,  while,  under 
instructions  following  the  act  of  Congress, 
such  a  finding  must  have  resulted  in  a  ver- 
dict for  the  plaintiffs,  with  the  damages 
proportionally  diminished.  Of  course,  no 
prejudice  could  have  resulted  to  the  com- 
pany from  the  instructions  being  more 
favorable  to  it  than  they  should  have  been 
under  the  controlling  law." 

So  where,  in  an  action  for  the  death  of 
a  railway  employee,  the  answer  alleged 
that  deceased  was  at  the  time  of  the  in- 
jury engaged  in  interstate  commerce  and 
that  fact  was  established  upon  the  trial, 
it  was  the  duty  of  the  court  to  apply  the 
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federal  Acts.     Calhoun  t\  Great  Northern 
R.  Co.,  (1916)  162  Wis.  264,  156  N.  W.  198. 
In  another  case  it  is  declared  that  when- 
ever the  pleadings  show  facts  pleaded  that 
the  case  is  one  that  can  be  tried  either 
under  the  federal  or  state  law,  then  the 
court  can  try  it  under  either  law.     When 
the    pleadings    show    facts    that   bring   it 
under   the  federal  law,  it  must  be  tried 
under  the  federal  law ;  and  when  the  plead- 
ings show  it  is  brought  under  the  state 
law,    it    must    be   tried   under   that    law. 
Mims    v.    Atlantic    Coast    Line    R.    Co., 
(1915)  100  S.  C.  375,  85  S.  E.  372,  wherein 
the  court  said:     "  The  complaint  was  filed 
April  5,    1911,  and  alleges  deceased  was 
killed  December  19,  1910,  and  alleges  de- 
fendants controlled  and  operated  its  rail- 
road in  the  counties  of  Sumter  and  Rich- 
land and  cities  of  Sumter  and  Columbia, 
S.  C,  and  it  nowhere  alleges  that  the  de- 
fendants operated   its  road   in   any  other 
state  than  South  Carolina,  and  there  is  no 
allegation    in    the    complaint    whereby    it 
could  be  inferred  that  defendant  railroad 
was  engaged  in  interstate  commerce,  but 
the  complaint  clearly  alleges  that,  at  the 
time  .of  the  death  of  the  deceased,  it  was 
f^Tiga^ged  in   intrastate  business.     The  de- 
fendants answered  without  alleging  that, 
at  the  time  the  deceased  was  killed  while 
in  their  employment,  he  was  engaged  in 
the  Inspection  of  a  car  which  was  engaged 
in  interstate  commerce.     These  facts  must 
have  been    knowTi,   or    should   have   been 
known  to  them,  if  they  existed.    They  try 
the  case  in  1912  before  Judge  Spain.    De- 
fendants obtain  a  nonsuit,  which  upon  ap- 
peal is  reversed,  and  the  case  is  ripe  for  a 
trial  before  Judge  Memminger,  and  a  mo- 
tion to  amend  answer  is  made  and  allowed, 
and  still  no  effort  made  to  set  up  this  de- 
fense and  advertise  the  plaintiff  of  this  de- 
fense.   It  does  seem  to  us  that  justice  and 
fair  dealing  under  all  of  the  circumstances 
of  the  case  should  have  required  the  defend- 
ants if  thev  intended  to  invoke  the  bene- 
fits   which   they   thought  would    issue  to 
them  under  the  act  of  Congress  to  plead 
the  facts  applicable  to  bring  it  under  the 
act.     It   would   be    an    injustice    at   thifl 
stage  of   the  case  to  allow  this  defense. 
The  plaintiff  alleged   he  was  engaged   in 
intrastate  commerce  when  he  was  killed. 
The  first  trial  showed  that  he  was.     When 
hiB  honor,  in  the  exercise  of  his  discretion, 
allowed  the  defendants  to  amend  their  an- 
swer, permitting  them  all  they  asked  for, 
there  was  no  hint  or  suggestion  that  he 
was  engaged   in   interstate  wjmmerce.     If 
he   was,   the   information    was  or   should 
have  been  known  to  them,  and,  if  they  de- 
sired to  raise  this  issue,  they  should  have 
set  forth  such  allegations  in  their  answer 
as  to  raise  an  issuable  fact;  but  this  they 
failed  to  do,  but  knowing  that  the  plaintiff 
by   her   pleadings  based   her  case  on   the 
state  law,  and   after   a   trial   under  that 
law,  and  an  appeal,  without  any  reference, 


or   suggestion   even,   or   allegation,  bein^f 
made  to  the  federal  Employers*  Liability 
Act,  or  that  the  deceased  at  the  time  of  his 
injury    was    engaged    in    interstate    com- 
merce, defendants  wait  until  the  close  of 
plaintiff's  testimony  in   the  second  trial, 
and,  without  ev^i  seeking  to  amend  their 
answer,  attempt  to  bring  into  the  ca«e  by 
introducing  evidence,  and  sedc  a  direction 
of  a  verdict  upon  a  ground  not  pleaded. 
The  plaintiff  alleges  that  she  has  a  cause 
of  action  against  the  defendants   and   is 
entitled  to  a  trial  either  under  the  state 
or  federal  law,  the  pleadings  made  out  & 
case  to  be  tried  under  the  state  law,  and 
under  the  pleadings  his  honor  waa  correct 
in  ruling  as  he  did.     It  is  not  necessary  to 
plead  either  a  state  or  federal  statute,  but 
it  is  necessary  to  plead  facts  which  bring 
it  under  one  or  the  other;  and,  when  the 
pleadings  show  that  it  was  interstate  com- 
merce, the  state  or  federal  courts  try  it, 
and  federal  law  governs;  when  the  plead- 
ings show  it  was  intrastate  commerce,  the 
state  law  governs.     The  defendants  should 
have  pleaded  the  federal  act,  or  at  least 
such  facts  as  would  render  the  act  appli- 
cable; and  inasmuch  as  they  did  not  do  so, 
and  the  pleadings  made  out  a  case  based 
on  the  state  law,  the  exclusion  of  the  evi- 
dence by  his  honor,   complained   of,   was 
proper,  as  it  was  not  responsive  to  any 
issue   raised   by  the   pleadings.     If  there 
had  been  an  allegation  in  the  answer  that 
brought  it  w^ithin  the  federal  Employers* 
Liability   Act,    it   would   have   been    con- 
trolled by  the  act,  although  the  provisions 
may  not  have  been  i-eferred  to  in  express 
terms  in  the  pleadings,  and  proof  would  be 
allowed  in  the  case,  but  in  this  case  there 
id  no  such  allegation,  and  his  honor  com- 
mitted no  error,  and  these  exceptions  are 
overruled." 

Rules  of  practice  and  procedure  gen- 
erally.—  The  federal  Employers'  Lia- 
bility Act  having  conferred  on  state  courts 
a  jurisdiction  concurrent  with  that  of  the 
federal  courts  in  actions  under  the  statute, 
and  having  made  no  regulation  of  the 
practice  in  those  actions,  the  practice  in 
an  action  in  a  state  court  under  the  stat- 
ute is  regulated  by  the  law  of  the  forum. 
Chesapeake,  etc.,  Rv.  Co.  v.  De  Atlev, 
(1916)  241  U.  S.  310,  38  S.  Ct.  564,  60  U. 
S.  (L.  ed.)  1016;  Brinkmeier  r.  Missouri 
Pac.  R.  Co.,  (1912)  224  U.  S.  268.  32  S. 
Ct.  412,  56  U.  S.  (L.  ed.)  758;  Kansas 
City  Southern  R.  Co.  i>.  Leslie,  (1915)  238 
U.  S.  599,  35  S.  Ct.  844,  59  U.  S.  (L.  ed.) 
1478;  Corbett  t'.  Boston,  etc.,  R.  Co., 
(1914)  219  Mass.  351,  107  N.  E.  60:  Mc- 
intosh V.  St.  Ivouis,  etc.,  R.  Co.,  (1914) 
182  Mo.  App.  288,  168  S.  W.  821;  Howell 
P.  Atlantic  Coast  Line  R.  Co.,  (1914)  99 
S.  C.  417,  83  S.  E.  639;  Sweet  r.  Chicago 
etc.,  R.  Co.,  (1914)  157  Wis.  400,  147  N. 
W.  1054.  See  also  supra,  this  note, 
p.  1222. 
When  Congress  gave  the  state  courts  co- 
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ordinate  jurisdiction  in  this  class  of  cases 
with  the  federal  courts,  by  necessary  im- 
plication it  adopted  the  procedure  and 
practice  of  the  state  courts  for  the  trial 
of  such  cases.  Chesapeake,  etc.,  K.  Co.  v. 
Meadows,  (1016)  119  Va.  33,  89  S.  £.  244. 
Thus  in  Fleming  v.  Norfolk  Southern  R. 
Co.,  (1912)  160  N.  C.  196,  76  S.  E.  212, 
it  was  said:  "The  federal  statute,  being 
thus  general  in  terms,  and  making  no  spe- 
cific regulations  as  to  the  methods  by 
which  the  fact  of  contributory  negligence 
should  be  established,  when  the  action  is 
brought  in  the  state  court,  the  procedure 
should  conform  aB  near  as  may  be  to  that 
of  the  state  law  applicable,  including  the 
'  character  of  action,  the  order  and  manner 
of  trial,  the  rules  of  pleading  and  evl> 
dence.' " 

So  the  court  said  in  Louisville,  etc.,  R. 
Co.  p.  Johnson,  (1914)  161  Ky.  824,  171 
S.  W.  847:  "In  administering  the  Fed- 
eral Employers*  Liability  Act  in  our  courts 
we  think  the  practice  and  procedure  fol- 
lowed, in  the  trial  of  common  law  actions 
generally  should  be  observed  in  the  trial 
of  cases  arising  under  this  act.  Chesa- 
peake, etc.,  R.  Co.  i\  Kelly,  (1914)  161  Ky. 
655,  [171  S.  W.  185].  In  other  words, 
except  in  so  far  as  the  act  itself  modifies 
or  changes  rules  of  practice  and  procedure 
or  substantive  law,  cases  arising  under  the 
act  should  be  heard  and  determined  in  the  * 
state  courts  in  the  same  manner  as  would 
like  cases  arising  under  the  law  prevailing 
in  this  state." 

In  Howell  r.  Atlantic  Coast  Line  R.  Co., 
(1914)   99  S.  C.  417,  83  S.  E.  639,  it  was 
also  said:     "This  case  affords  an   excel- 
lent illustration  of  the  difficulty  and  con- 
fusion that  would  result  from  an  attempt 
to  apply  a  different  rule  of  procedure  from 
that  which  obtains  in  the  administration 
of  state   law«.     According  to   appellant's 
contention,  if  the  federal  statute  is  appli- 
cable, the  court  must  depart  from  its  own 
rule,  and  decide  on  the  weight  of  the  evi- 
dence, and  direct  a  verdict  for  defendant, 
if,  in  its  opinion,  the  evidence  is  insuffi- 
cient to  sustain  a  verdict  for  plaintiff,  but 
it  is  conceded  that,  under  the  rule  of  pro- 
cedure in  the  state  court,  if  the  federal 
statute  is  not  applicable,  the  court  could 
not    have   directed    the    verdict.    As   the 
applicability  of  the  statute  is  the  question 
at  issue,  which  horn  of  the  dilemma  must 
the  court  take?     If  it  decides  the  facts, 
and  holds  the  statute  applicable,  it  denies 
plaintiff  his  right,  under  the  Constitution, 
to  have  the  jury  decide  the  facts.     On  the 
other  hand,  if  it  follows  its  own  rule  of 
procedure   and   submits   the   issue   to   the 
jury,  if  appellant's  contention  be  correct, 
it  denies   defendant   its   right,  under  the 
federal    rule    of    procedure,    to    have    the 
court  decide   the   facts.     This   shows   the 
futility  of  attempting  to  apply  conflicting 
niles   of   procedure    in    the   same    caase." 
The  Conformity  Act  requiring  the  pra'> 


tice  in  federal  courts  to  be  conformed  to 
that  of  the  state  wherein  the  court  sits, 
except  as  a  federal  statute  may  otherwise 
require,   is   applicable  to   an   action  in  a 
federal  court  under  the  Employers*.  Lia- 
bility Act.     Bankson  v,  Illinois  Cent.   K. 
Co.,     (N.    D.    la.    1912)     196    Fed.    171; 
Thomas   v.  Chicago,  etc.,  R.  Co.,    (N.   D. 
la.  1913)  202  Fed.  766  (joinder  of  causes 
of  action)  ;  New  York,  etc.,  R.  Co.  t\  Viz- 
vari,  (C.  C.  A.  2d  Cir.  1913)  210  Fed.  118, 
126  C.  C.  A.  632,  L.  R.  A.  191.>C.  9  (neces- 
sity   of   pleading   defenses).     The   "Con- 
formity Act  **  above  mentioned   is  R.   S. 
sec.  914  in  Judiciary,  vol.  6,  p.  21. 

But  while  the  federal  Act  does  not  at- 
tempt to  control  state  procedure,  yet  it 
does  not  leave  state  procedure  so  free  and 
untrammeled  as  to  allow  such  procedure  to 
work  a  change  in  the  terms  of  the  statute. 
Vaughan  t?.  St.  Louis,  etc.,  R.  Co.,  (1914) 
177  Mo.  App.  155,  164  S.  W.  144. 

Where  the  declaration  is  not  based  upon 
the  federal  Employers*  Liability  Act,  and 
does  not  aver  that  the  defendant  company 
was  doing  an  interstate  commerce  busi- 
ness, does  not  allege  any  acts  showing  that 
the  defendant  company  is  controlled  by  or 
comes  within  the  provision  of  that  Act  it 
has  no  application  to  the  case  and  it  must 
be  controlled  wholly  by  the  decisioiis  of 
the  state  courts.  Hemmick  i\  Baltimore, 
etc.,  R.  Co.,  (1913)  184  111.  App.  275, 
affirmed  (1914)  263  111.  241,  104  N.  E. 
1027. 

Of  an  instruction  that  the  action  was 
governed  by  the  federal  Employers*  Lia- 
bility Act  which  was  then  set  out  in  hsec 
verba  it  has  been  said  that  it  could  serve 
no  purpose  and  might  easily  confuse  the 
jury  with  reference  to  certain  issues  per- 
missible as  defenses  under  the  Act.  Wins- 
low  V.  Missouri,  etc,  Ry.  Co.,  (Mo.  App.. 
1916)   192  S.  W.  121. 

In  the  absence  of  a  showing  bringing  the 
injury  within  the  federal  Act.  the  question 
whether  the  declaration  permits  a  recovery 
at  common  law  is  a  state  question.  Os- 
borne f.  Grav,  (1915)  241  l^  S.  16,  36 
S.  Ct.  486,  60  l^  S.   (L.  ed.)   865. 

Application  of  rule  as  to  law  of  forum 
controlling. — Applying     the     rule    as    to 
practice  and  procedure  being  regulated  by 
the  law  of  the  forum,  it  has  been  held  that 
the  state  practice  controls  as  to  the  suffi- 
ciency of  a  pleading  to  allege  a  cause  of 
action  under  the  federal  Employers'  Lia- 
bilitv  Act,  Louisville,  etc.,  R.  Co.  v.  Stew- 
art,  (1913)    156  Ky.  5.50,  161   S.  W.  557; 
Renn  r.  Seaboard  Air  Line  Rv.  Co.,  (1915) 
170  N.  C.  128.  86  S.  E.  964;  Howell  v.  At- 
lantic Coast  Line  R.  Co.,   (1914)   99  S.  C. 
417,  83  S.  E.  639,  the  manner  of  objection 
to  the  sufficiency  of  a  pleading,  Mcintosh 
V.  St.  Louis,  etc.,  R.  Co.,   (1914)    182  Mo. 
App.  288,  168  S.  W.  821,  the  waiver  of  a 
defect  in  a  pleading,  McAdow  r.  Kansas 
Citv  Western  R.  Co.,  (1914)  192  Mo.  App. 
540,  164  S.  W.   188,  the  quantum  of  evi- 


1310 


8  FED.  STAT.  ANN.  (2d  Ed.) 


dence  required  to  take  the  case  to  the  jury 
and  the  right  to  direct  a  verdict  for  insuffi- 
ciency of  the  evidence,  Louisville,  etc.,  R. 
Co.  i\  Johnson,  (1914)  161  Ky.  824,  171 
S.  W.  847;  Louiar\'ille,  etc.,  R.  Co.  f.  Hol- 
loway,  (1915)  163  Ky.  125,  173  S.  W.  343; 
Bennett  r.  Southern  Ry.,  (1912)  98  S.  C. 
42,  79  S.  E.  710,  the  granting  of  a  new 
trial  on  one  issue  only,  Norfolk  Southern 
R.  Co.  1?.  Ferebee,  (1915)  238  l'.  S.  269, 
35  S.  Ct.  781,  69  U.  S.  (L.  ed.)  1303,  and 
the  effect,  as  requiring  a  reversal  of  an 
error  at  the  trial  which  works  no  preju- 
dice, Sweet  V.  Chicago,  etc.,  R.  Co.,  (1914) 
157  Wis.  400,  147  N.  W.  1054. 

State  courts  may,  in  an  action  under 
the  federal  Act,  apply  the  rules  of  pro- 
cedure which  obtain  in  the  administration 
of  state  laws,  as  for  in&tance  in  respect 
to  the  sufficiency  of  evidence.  Mulligan  v. 
Atlantic  Coast  Line  R.  Co.,  (1916)  104  8. 
C.  173,  88  S.  E.  445;  HoweU  i\  Atlantic 
Coast  Line  R.  Co.,  (1914)  99  S.  C.  417,  83 
S.  E.  639. 

And  it  is 'said  to  be  a  well-established 
rule  that,  in  actions  in  a  state  court  to 
enforce  rights  given  by  a  federal  statute, 
the  rules  of  evidence  of  the  state  court 
must  control  unless  otherwise  provided  by 
the  federal  law.  In  the  absence  of  a  stat- 
ute prescribing  the  rule  of  evidence  upon 
the  subject,  the  law  of  the  forum  will  gov- 
ern. Kansas  City  Southern  R.  Co.  c. 
Leslie,  (1914)  112  Ark.  305,  157  S.  W.  83, 
Ann.  Cajs.  1915B  834. 

And  where  a  state  statute  deals  only 
with  a  rule  of  evidence  it  is  proper  to 
charge  the  jury  in  accordance  therewith, 
in  an  action  under  this  Act.  New  Orleans, 
etc.,  R.  Co.  V.  Scarlet,  (1917)  115  Miss. 
285,  76  So.  265. 

In  another  case  it  is  said :  "  Whether 
•  the  difficulty  should  be  met  by  admitting 
the  testimony  of  expert  witnesses,  or  by 
receiving  in  evidence  the  standard  in- 
terest and  annuity  tables  in  which  pres- 
ent values  are  worked  out  at  various 
rates  of  interest  and  for  various  periods 
covering  the  ordinary  expectancies  of 
life,  it  is  not  for  us  in  this  case  to  say. 
Like  other  questions  of  procedure  and 
evidence,  it  is  to  be  determined  accord- 
ing to  the  law  of  the  forum.  But  the 
question  of  the  proper  measure  of  dam- 
ages is  inseparably  connected  with  the 
right  of  action,  and  in  cases  arising 
under  the  Federal  Employers'  Liability 
Act  it  must  be  settled  according  to  gen- 
eral principles  of  law  as  administered 
in  the  federal  courts."  Chesapeake,  etc., 
R.  Co.  V,  Kelly,  (1916)  241  U.  S.  485,  36 
S.  Ct.  630,  60  U.  S.    (L.  ed.)    1016. 

Effect  of  prior  suit  pending  for  same 
cause. — Where  suit  is  brought  by  an  em- 
ployee against  his  employer  in  a  state 
court  for  injuries  resulting .  from  the 
negligence  of  the  employer  at  common 
law,  and  subsequently,  and  while  the 
suit  is  still  pending,  another  suit  is 
brought  in  the  state  court  for  the  same 


injuries,  but  the  second  suit  is  brought 
under  the  federal  Employers*  Liability 
Act,  it  will  not  be  abated  on  the  ground 
that  there  is  another  suit  pending  for  the 
same  cause  if  it  appears  irom  the  state- 
ment of  counsel  for  the  plaintiff  at  the 
argument  that  when  the  second  suit  was 
instituted  it  was  at  least  a  doubtful 
question  whether  he  could  secure  his 
rights  under  the  original  declaration,  or 
by  an  amendment  thereof.  Tinkham  r. 
Boston,  etc.,  R.  Co.,  (1913)  77  N.  H. 
Ill,  88  Atl.  709. 

Denial  of  right  under  state  Act  no  bar 
to  remedy  under  federal  Act. —  Inasmuch 
as  the  federal  Em  plovers'  Liability  Act 
supersedes  all  state  legislation,  an  em- 
ployee who  has  a  right  of  action  under 
the  statute  has  but  one  remedy,  namely, 
that  under  the  federal  Act,  and  he  is  not, 
by  bringing  and  discontinuing  an  action  at 
common  law  or  under  a  state  statute, 
barred  by  the  doctrine  of  election  of 
remedies  from  subsequently  bringing 
his  action  under  the  federal  statute. 
Hogan  V,  New  York  Cent.,  etc.,  R.  Co., 
(C.  C.  A.  2d  Cir.  1W5)  223  Fed.  890, 
139  C.  C.  A.  328. 

In  this  connection  it  is  said  in  another 
case:  *'A8  between  two  inconsistent 
remedies,  the  deliberate  choice  of  one 
ordinarily  constitutes  an  election  as 
'  against  the  right  to  claim  under  the 
other;  and  we  assume  that^  had  plain- 
tiff the  option  of  proceeding  under  either 
the  Michigan  Compensation  Act  or  the 
federal  £^ploy«rs'  Liability  Act,  what 
he  did  amounted  to  an  election  which 
would  bar  suit  under  the  federal  act. 
.  .  .  But  election  presupposes  a  choice  of 
remedies,  and  where  there  is  but  one 
remedy  available  there  can  be  no  choice 
of  remedies,  and  an  unsuccessful  pursuit 
of  an  inapplicable  remedy  would  not  bar 
resort  to  a  remedy  that  is  applicable.'* 
Waters  v.  Guile,  (C.  C.  A.  6th  Cir. 
1916)    234  Fed.  532,  148  C.  C.  A.  298. 

Denial  of  right  under  federal  Act  no 
bar  to  remedy  under  state  law. — A  de- 
cision that  the  plaintiff  has  no  remedy 
under  this  Act  docs  not  preclude  him 
from  seeking  his  remedy  under  the  state 
law,  if  he  has  any.  Chesapeake,  etc., 
R.  Co.  t\  Harmon,  (1917)  174  Ky.  850, 
192  S.  W.  817;  Illinois  Cent.  R.  Co.  c. 
Kelly,  (1916)  167  Ky.  746,  181  S.  W. 
375. 

"  It  is  now  settled  that,  where  the  com- 
plaint declares  under  the  federal  law, 
failure  to  sustain  it  under  such  law  is 
not  fatal,  but  recovery  may  still  be  had 
under  the  state  law,  if  the  pleadings 
and  proof  are  sufficient  under  the  state 
law.**  Alexander  v.  Great  Northern  R. 
Co..  (1916)  61  Mont.  566,  154  Phc.  914. 
Testing  sufficiency  of  declaration. — 
The  sufficiency  of  a  declaration  under  this 
Act  cannot  be  tested  by  a  motion  to  dis- 
miss. Lynch  t\  Central  Vermont  R.  Co., 
(1915)    89  Vt.  363,  96  Ati.  683. 
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Costa  ab  Initio. — Where  a  widow  sues 
under  a  state  statute  for  the  death  of  her 
husband  and  a  judgment  recovered  by 
her  is  reversed  and  she  thereupon  amends 
her  pleadings  and  sues  as  the  personal 
representative  of  his  estate,  under  the 
provisions  of  the  federal  statute,  and  re- 
covers a  judgment  which  is  affirmed,  it  is 
proper  in  awarding  costs  to  the  plaintiff 
to  include  those  accruing  in  the  suit  prior 
to  the  amendment.  St.  Louis,  etc.,  R. 
Co.  V.  Smith,  (Tex.  Civ.  App.  1914)  171 
S.  W.  612. 

b.   Election 

Cauaes  ol  action  under  federal  and 
state  law. —  On  the  question  whether  an 
employee  who,  by  a  joinder  of  counts 
or  by  a  declaration  in  general  form,  al- 
leges a  cause  of  action  good  either  under 
the  federal  Act  or  under  the  state  law 
should  on  the  trial  be  compelled  to  elect, 
the  decisions  are  few  and  m  conflict.  In 
some  cases  it  is  held  that  where  a  peti- 
tion sets  up  a  cause  of  action  at  com- 
mon law  and  also  under  this  Act  the 
plaintiff  may  be  required  to  elect  on 
which  cause  he  will  go  to  trial.  Louis- 
ville, etc.,  R.  Co.  V.  Moore,  (1914)  156 
Ky.  708,  101  S.  W.  1129;  Louisville,  etc., 
R.  €o.  r.  Strange,  (1913)  166  Ky.  439, 
161  S.  W.  239;  South  Covington,  etc.,  R. 
Co.  f.  Finan,  (1913)  163  Ky.  340,  155 
S.  W.  742. 

And  where,  under  the  pleading,  a 
plaintiff  may  proceed  either  under  this 
Act  or  at  common  law  it  has  been  held 
to  be  error  to  refuse  a  motion  requiring 
him  to  elect  which  he  will  proceed  under, 
but  it  is  also  declared  that  it  is  not  re- 
versible error  if  not  prejudicial  to  the 
substantial  rights  ol  the  defendant.  Cin- 
cinnati,  etc.,  R.  Co.  v.  Clarke,  (1916) 
169  Ky.  662,  186  S.  W.  94. 

In  Thompson  r.  Cincinnati,  etc.,  R.  Co., 
(1915)  166  Ky.  256,  176  S.  W.  1006,  the 
court  said:  ''It  is  alleged  that  at  the 
time  the  injuries  were  received  the  work 
in  which  he  was  engaged  was  necessary 
to  be  done,  and  was  being  done,  in  aid  and 
furtherance  of  both  intrastate  and  inter- 
state commerce  in  which  said  defendant 
company  was  engaged.  Upon  the  mo- 
tion of  the  defendants  the  plaintiff  was 
required  to  elect  whether  he  would  pros- 
ecute his  suit  to  recover  under  the  fed- 
eral Employers*  Liability  Act  or  under 
the  state  law,  and  being  so  required  to 
elect  to  prosecute  the  same  under  the 
federal  act.  .  .  .  Three  grounds  for  re- 
versal are  urged :  ( 1 )  'J'hat  the  court 
erred  in  requiring  appellant  to  elect 
whether  he  would  prosecute  his  action 
under  the  state  law  or  the  federal  act. 
.  ,  .  The  first  proposition  has  been  di- 
rectly passed  upon  by  this  court.  The 
case  of  South  Covington,  etc.,  St.  R.  (!o. 
i\  Finan,  [1913]  153  Ky.  340,  155  S.  W. 
742^  was  an  action  for  personal  injuries, 


resulting  in  death,  while  the  employ^ 
was  engaged  in  interstate  commerce.  The 
cause  of  action  was  stated  in  three  sepa- 
rate nuntbered  paragraphs,  the  first  para- 
graph being  a  statement  of  the  facts 
showing  how  the  accident  happened,  to- 
gether with  certain  allegations  as  to  the 
car  and  its  equipment.  The  second  para- 
graph alleged  that  the  car  upon  which 
decedent  was  employed  was  an  mstrument 
of  interstate  commerce,  and  described  the 
defective  condition  thereof,  and  that  the 
decedent's  injuries  and  death  were  caused 
by  the  willful  carelessness  and  negligence 
of  the  company  while  so  engaged  in  inter- 
state commerce.  The  third  paragraph, 
after  again  reciting  the  manner  in  which 
the  accident  happened  and  repeating  the 
allegations  as  to  the  defective  equipment 
of  the  car,  set  up  a  cause  of  action  under 
a  statute  of  the  state  of  Ohio,  in  which 
state  the  accident  occurred.  The  lower 
court  overruled  a  motion  of  defendant  to 
require  the  plaintiff  to  elect  under  which 
statute  it  would  proceed,  and  the  court, 
after  pointing  out  the  difference  between 
the  federal  act  and  the  Ohio  statute, 
said :  '  It  was  therefore  impossible  for 
the  court  to  proceed  under  both  statutes; 
it  must  of  necessitv  proceed  under  one, 
and  discard  the  other.  In  view,  there- 
fore, of  the  fact  that  the  federal  act 
superseded  the  Ohio  statute,  it  necessarily 
controlled  this  case,  which  is  admitted  by 
all  parties  to  be  a  case  of  interstate  com- 
merce.  In  instructing  under  the  Ohio 
statute,  and  in  refusing  to  require  the 
plaintiff  to  elect  under  which  paragraph 
of  the  petition  she  would  prosecute  her 
case,  the  circuit  court  was  in  error.'  The 
case  of  Louisville,  etc.,  R.  Co.  v.  Strange, 
[1913]  156  Ky.  439,  161  S.  W.  239,  waB 
where  the  plaintiff  alleged  that  the  de- 
cedent,  at  the  time  ot  his  injuries  from 
which  he  died,  was  engaged  in  the  serv- 
ice of  an  interstate  carrier  as  a  brakeman 
upon  a  train,  which  at  the  time  was  being 
used  and  operated  either  in  interstate  or 
intrastate  commerce,  and  it  was  pleaded 
in  the  alternative,  as  is  authorized  by 
our  Code,  that  one  or  the  other  of  these 
two  states  of  facts  were  true,  but  that 
plaintiff  did  not  know  which.  The  trial 
'  court  overruled  defendant's  motion  to  re- 
quire the  plaintiff  to  elect  whether  he 
would  proceed  under  the  state  law  or  the 
federal  act,  and  this  court,  after  point- 
ing out  in  detail  the  many  differences 
between  the  state  law  and  the  federal 
act,  and  clearly  demonstrating  the  im- 
practicability of  proceeding  under  them 
both  at  one  and  the  same  time,  held  that 
the  lower  court  was  in  error  in  not  re- 
quiring the  plaintiff  to  elect,  even  though 
he  had  plea(led  in  the  alternative  as  ex- 
pressly authorized  by  the  Code.  It 
would  seem  from  these  two  opinions  that 
the  question  of  practice  involved  is  set- 
tled in  this  jurisdiction."    But  see  disap- 
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proval  of  the  foregoing  cases  in  Corbett  r. 
Boston,  etc.,  R.  Co.,  (1914)  219  Mass.  351, 
107  N.  E.  60,  set  forth  infra,  this  page. 

In    Graber    t*.    Duluth,    etc.,    R.    Co., 

(1915)    159  Wis.  414,  160  N.  W.  489,  the 

court  said:     *'  Complaint  is  made  because 

the  trial  court  did  not  compel  respondent 

to   elect   whether   he   would  claim  under 

,the  Federal  law  or  under  the  State  law. 

It    does    not    appear    that    either    side 

claimed  the  benefit  of  the  former,  while 

the  learned  court  seems  to  have  thought 

that    the    Federal   Act   ousted    the    State 

court  of  jurisdiction  to  apply  the  state 

law,  regardless  of  the  attitude  of  parties 

in   the  matter.     This  court  has  held  to 

the  contrary  in  the  two  cases  heretofore 

cited,  and   tliey  seem   to  be  in  harmony 

with    the    Federal    decisions.      If    either 

side  claims  the  benefit  of  the  Federal  Act, 

.it  is  fatal  error  not  to  apply  it,  if,  within 

.reasonable  probabilities,  the  result  might 

^otherwise  be  more  favorable  to  the  party 

complaining." 

So  in  Armbruster  v.  Chicago,  etc.,  R. 
Co.,   (1914)    166  la.   155,  147  N.  W.  337, 
an  election  was  required  and  the  plaintifi 
'elected   to  proceed  under  the   state   law. 
In  reversing  a  judgment  for  the  plaintifi 
"on  the  ground  that  the  evidence  brought 
'the  case  within  the  scope  of  the  federal 
Act,  the  court  said :     "  There  is  nothing 
in  the  suggestion  that,  in  insisting  that 
plaintiff  elect  which  cause  of  action  she 
•would  jprosecute,  defendant  led  her  into 
"error,  for  the  ruling  merely  exacted  that 
]she  determine  on  which  statute,  those  of 
"the   state   or   of  the  United   States,   she 
-would  rely  for  a  remedy,  and  necessarily 
the  remedy  to  be  applied  depended  on  the 
determination  of  the  issue  as  to  whether 
♦decedent  was  employed  in  interstate  com- 
'merce  when  struck  by  the  falling  apron." 
But  in  another  <»ase  it  was  held,  where 
-in    a   declaration    the   first   count   rested 
the  right  of  recovery  in  virtue  of  a  cer- 
tain state  statute,  and  the  second  count 
in  like  manner  under  the  provisions  of  a 
federal  statute,  the  trial  court  erred   in 
requiring  plaintiff  to  elect  under  which 
count  he  would  submit  the  cause  to  the 
jury,  and  in  instructing  the  jury  to  find 
for    defendant    under    the    second    count. 
Luken  v.  Lake  Shore,  etc.,  R.  Co.,  (1910) 
154  111.  App.  550. 

In  Corbett  v.  Boston,  etc.,  R.  Co.,  (1914) 
219  Mass.  351,  107  N.  E.  60,  it  was  held 
that  where  the  plaintiff  was  in  doubt 
whether  he  had  a  cause  of  action  under 
the  federal  'Employers'  Liability  Act  or 
imder  the  Massachusetts  Employers'  Lia- 
bility Act,  he  might  proceed  under  both 
statutes  by  bringing  two  actions  and 
T^rosecuting  them  together  until  it  was 
found  out  under  which  statute  he  was 
-entitled  to  a  recovery.  The  court  said: 
"It  is  a  familiar  principle  that,  where 
inconsistent  courses  are  open  to  an  in- 
jured party  and  it  is  doubtful  which  ulti- 
mately  may  lead  to  full  relief,  he  may 


follow  one  even  to  defeat,  and  then  take 
another,   or   he   may   pursue  all   '•oncur- 
rently,  until   it   finally  is  decided   which 
affords  the  remedy.    The  assertion  of  one 
claim  which  turns  out  to  be  unsound,  so 
long  as  it  goes  no  further,  is  simply  a 
mistake.     It  is  not  and  doee  not  purport 
to  be  a  final  choice,  nor  an  election.     A 
party  is  not  obliged  to  select  his  procedure 
at  his  peril.  .  .  .  This  rule  has  been  fol- 
lowed frequently  in  actions  where  it  was 
doubtful  whether  the  remedy  of  the  plain- 
tiff was  under  our  Employers'  Liability 
Act  or  at  common  law.     It  is  equally  ap- 
plicable to  the  cases  at  bar.     The  prin- 
ciple is  not  changed  in  any  material  re- 
spect,   because    the    question    relates    to 
remedies  afforded  by  the  statutes  of  dif- 
ferent   sovereign    powers,    each   exclusive 
within    its   own    domain.      The    relief   is 
sought  in  the  same  forum,  for  the  state 
court  has  jurisdiction  of  the  cause  of  ac- 
tion, whichever  statute  may  be  controll- 
ing. .  .  .  There  are  strong  practical  con- 
siderations in  the  administration  of  jus- 
tice which  lead  to  the.  same  result.     It 
oftentimes    would    be    a   great    hardship 
upon  the  parties  to  compel  them  to  try 
out  first  the  question  whether  tJie  federal 
act  applies,  and,  if  it  in  the  end  shall 
be  decided  that  it  does  not,  then  to  test 
by  further  litigation  their  rights  under 
the  state   statute.     The  short  period  of 
limitations    provided    in    each    act    often 
might  expire  before  a  final  decision  could 
be  reached.    If  adverse  to  the  plaintiff  on 
the  ground  of  error  in  the  form  of  relief 
sought,  he  thus  might  be  barred  from  a 
just  recovery.    Although  both  the  federal 
and  state  statutes  as  to  amendments  are 
liberal  (Rev.  St.  U.  S.  §  954;  R.  L.  c.  173, 
§    4S)    and    are   liberally   interpreted   in 
cases  of  this  sort   (Missouri,  etc.,  R.  Co. 
f.  Wulf,  [1913]  226  U.  S.  670,  33  S.  Ct. 
135,  67   U.   S.    (L.   ed.)    355,  Ann.   Cas. 
1914B  134;  Herlihy  f.  Little,  [1908]  200 
Mass.  284,  86  X.  E.  294) ,  nevertheless  the 
allowance  of  such  amendments  rests  com- 
monly in  the  sound  discretion  of  the  trial 
judge  and  is  not  subject  to  revision  on 
exceptions.     As    it   is   not    a   matter   of 
right,  substantial  interests  might  be  lost 
through  no  fault  of  a  plaintiff  who  con- 
stantly had  been  alert  m  his  own  behalf. 
The  federal  act  has  been  construed  as  cov- 
ering  injuries  occurring  at  the  moment 
when  the  particular  service  performed  is 
a  part   of  interstate  conamerce.     Illinois 
Central    R.    Co.    r.    Behrens,    [1914]    233 
U.  S.  473,  478,  34  S.  Ct..  646,  68  U.  S. 
(L.  ed.)    1051,    [1055],  Ann.  Cas.   1914C 
163.     Whether  a  railroad  employ^  is  en- 
gaged   in    interstate    or    intrastate   com- 
merce often  involves  legal  discrimination 
of  great  nicety  about  which  even  the  jus- 
tices of  tibe  highest  court  are  not  always 
in  harmony.     Ped^sen  v.  Delaware,  etc., 
R.  Co.,   [1913]   229  U.  S.   146,  33  8.  a. 
648,  57  U.   S.    (L.  ed.)    1125,  Ann.  Cas. 
1914C    153;    St.    Louis,  -etc.,    R.   Co.   v. 
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Seale,  [1913]  229  U.  S.  156,  33  S.  Ot.  051, 
67  U.  S.  (L.  ed.)  1129,  Ann.  Cas.  1914C 
156;  North  Carolina  R.  Co.  v.  Zachary, 
[191 4  J  232  U.  S.  248,  34  S.  Ct.  305,  58 
U.  S.  (L.  ed.)  691,  Ann.  Cas.  1914C  159. 
It  would  be  a  saving  of  expense  both  to 
the  parties  and  to  the  commonwealth  if 
the  two  actions  could  be  prosecuted  to- 
gether, so  that  by  one  trial  the  facts 
could  be  ascertained  and  the  causes  ended 
by  the  determination  of  the  governing 
principles  of  law.  Where  the  settlement 
of  an  issue  of  fact  depends  upon  conflict- 
ing evidence,  it  seems  more  likely  that 
the  truth  will  be  ascertained  by  adducing 
all  the  evidence  at  one  time  before  a 
single  tribunal  and  enaibling  it  to  find 
out  the  real  situation  under  an  adequate 
statement  of  the  governing  rules  of  laiv 
applicable  to  all  phases,  than  to  require 
two  distinct  and  successive  inquiries  be- 
fore separate  tribunals  where  only  a  sin- 
gle aspect  of  the  incident  could  be  open 
to  investigation  at  one  time.  There  are 
important  points  of  dissimilarity  between 
the  rights  conferred  and  the  burdene  im- 
posed under  the  two  statutes.  The  rules 
of  evidence  may  be  different.  The  princi- 
ples of  law  bv  which  liability  may  be  es- 
tablished under  the  two  statutes  are  some- 
what divergent.  Difficulties  will  be  pre- 
.sented  in  the  trial  which  will  require 
great  care  and  a  strong  grasp  by  the 
.presiding  judge,  and  demand  careful  di^- 
.crimination  by  jurors.  But  these  are  not 
insurmountable  obstacles,  nor  do  they  ap- 
pear to  counterbalance  the  advantages 
which  will  accrue  in  permitting  a  con- 
joint prosecution  of  the  two  causes  in 
appropriate  instances.  So  far  as  the  rea- 
soning in  Louisville,  etc.,  R.  Co.  v. 
Strange,  [1913]  166  Ky.  439,  161  S.  W. 
239,  and  South  Covington,  etc.,  St.  R. 
Co.  V,  Finan,  [1913]  153  Ky.  340,  155 
S.  W.  742,  is  inconsistent  with  the  result 
here,  reached,  we  are  not  inclined  to  fol- 
low those  decisions." 

A  dictum  in  Wabash  R.  Co.  v.  Hayes, 
(1914)  234  U.  S.  86,  34  S.  Ct.  729,  68 
U.  S.  (L.  ed.)  1226,  seems  to  be  in  accord 
with  the  holding  that  no  election  is  neces- 
sary. In  that  case,  in  holding  that  a  dec- 
laration under  the  federal  Act  would  sus- 
tain a  recovery  under  the  state  law,  the 
court  said  that,  had  the  plaintiff's  cause 
of  action  been  presented  in  an  alterna- 
tive way  in  separate  counts,  one  contain- 
ing and  another  omitting  the  allegation 
that  the  injury  occurred  in  interstate  com- 
merce, the  propriety  of  proceeding  to  a 
judgment  under  the  latter  count,  after 
it  appeared  that  the  first  could  not  be 
sustained,  doubtless  would  have  been 
freely  conceded.  **  Certainly,  nothing  in 
the  federal  act  would  have  been  in  the 
way.'*  To  the  same  general  effect  is  the 
holding  in  Luken  v.  Lake  Shore,  etc.,  R. 
Co.,  (1911)  248  111.  377,  94  N.  E.  175, 
140  A.  S.  R.  220,  21  Ann.  Cas.  82,  affirm- 
ing   (1910)    154    111.    App.   550,   that   the 


plaintiff  need  not  elect  between  a  cause 
of  action  based  on  the  federal  safety  ap- 
pliance acts  and  one  based  on  the  state 
law.  See  to  the  same  effect  Devine  v, 
Chicago,  etc.,  R.  Co.,  (1912)  168  111.  App. 
450. 

Causes  of  action  for  benefit  of  estate 
and  also  widow  and  next  of  kin. —  The 
trial  courj:  does  not  commit  error  in  re- 
fusing to  require  the  plaintiff  to  elect  be- 
tween the  cause  of  action  for  the  benefit 
01  the  estate  and  that  for  the  pectmiary 
loss  to  the  widow  and  next  of  kin.  St. 
Louis,  etc.,  R.  Co.  r.  Rodgers,  (1915) 
118  Ark.  263,  176  S.  W.  696. 

Effect  of  election. — An  election  once 
made  is  said  to  be  binding.  Br  avis  v. 
Chicago,  etc.,  R.  Co.,  (C.  C.  A.  8th  Cir. 
1914)  217  Fed.  234,  133  C.  C.  A.  228, 
wherein  it  was  said :  **  This  case  does 
not  present  a  complaint  where,  in  sepa- 
rate coimts,  a  cause  of  action  is  pleaded 
under  the  federal  act  and  another  under 
the  state  law,  and  no  election  is  made, 
and  we  do  not  determine  the  effect  of  a 
motion  for  a  directed  verdict  in  such  a 
case.  It  presents  a  case  in  which  the 
plaintiff  at  the  close  of  his  own  case 
so  amended  his  complaint,  which  stated 
in  a  single  count  a  cause  of  action  under 
the  state  law,  as  to  make  it  state  a  cause 
of  action  under  the  federal  employers* 
liability  act.  The  plaintiff  thereby  elected 
to  abandon  his  cause  of  action  under  the 
state  law  and  to  insist  upon  a  recovery 
under  the  federal  act.  The  defendant  then 
moved  for  a  directed  verdict,  and  the  court 
could  not  lawfully  escape  the  decision  of 
tlie  only  Question  thus  presented,  the  ques- 
tion whetner  or  not  the  evidence  sustamed 
the  cause  of  action  which  alone  the  plain- 
tiff had  then  pleaded  and  on  which  he 
had  elected  to  rely.  There  was  no  error 
in  its  decision  of  that  issue,  and  the 
plaintiff  was  estopped  from  repudiating 
his  election." 

c.  Jury  of  Lees  than  Twelve 
General  rule. — The  Seventh  Amendment 
to  the  United  States  Constitution  secur- 
ing the  right  of  trial  by  jury  deals  only 
with  federal,  and  is  not  concerned  with 
.state,  action.  It  applies  only  to  pro- 
ceedings in  the  courts  of  the  United 
States  and  does  not  in  any  manner  what- 
ever govern  or  regulate  trials  by  jury 
*in  state  courts  or  the  standards  which 
must  be  applied  concerning  the  same. 
"The  court  said:  "The  proposition  that, 
as  the  Seventh  Amendment  is  controlling 
iip-in  CongrcsH,  its  provisions  must  there- 
fore be  applicable  to  every  right  of  a 
federal  character  created  by  Congress  and 
regulate  tlu*  enforcement  of  such  right, 
but  in  substance  creates  a  confusion  by 
which  the  true  significance  of  the  Amend- 
ment is  f)b8ciired.  That  is,  it  shutrf  out 
of  view  the  fact  that  the  limitations  of 
the    Amendment    are    applicable   only    to 
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the  Tnode  in  which  power  or  jurisdiction 
shall  be  exercised  in  tribunals  of  the 
United  States,  and  therefore  that  its 
terms  have  no  relation  whatever  to  the 
enforcement  of  rights  in  other  forums 
merely  because  the  right  enforced  is  one 
conferred  by  the  law  o?  the  United  States. 
And  of  course  it  is  apparent  that  to 
apply  the  constitutional  provision  to  a 
condition  to  which  it  is  not  applicable 
would  be  not  to  interpret  and  enforce 
the  Constitution,  but  to  distort  and  de- 
stroy it."  Thi«  principle  applies  in  ac- 
tions under  this  Act.  Minneapolis,  etc., 
R.  Co.  t?.  Bombolis,  (1916)  241  U.  S. 
211,  36  S.  Ct,  695,  60  U.  8.  (L.  ed.)  961, 
Ann.  Cas.  1916E  505,  L.  R.  A.  1917A  86. 
See  also  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
(1916)  241  U.  S.  223,  36  8.  Ct.  602,  60 
U.  S.  (L.  ed.)  966;  Chesapeake,  etc.,  R. 
Co.  1?.  Carnahan,  (1916)  241  U.  S.  241, 
36  S.  Ct.  694,  60  U.  S.  (L.  ed.)  979; 
Louisville,  etc.,  R.  Co.  v.  Stewart,  (1916) 
241  U.  S.  261,  36  S.  Ct.  686,  60  U.  6. 
(L.  ed.)  989;  Chesapeake,  etc.,  R.  Co.  i>. 
Kelly,  (1916)  241  U.  S.  485,  36  S.  Ct. 
630,  60  U.  S.  (L.  ed.)  1117;  Chesapeake, 
etc.,  R.  Co.  V.  Gainey,  (1916)  241  U.  S. 
494,  36  S.  Ct.  633,  60  U.  S.  (L.  ed.) 
1124;  Gibson  v,  Bellingham,  etc.,  Co., 
(W.  D.  Wash.  1914)  213  Fed.  488;  Louis- 
viUe,  etc.,  R.  Co.  t?.  Winkler,  (1915)  162 
Ky.  843,  173  S.  W.  161;  Cramer  v.  Chi- 
c^o,  etc.,  R.  Co.,  (1916)  134  Minn.  61, 
isil  N.  W.  796;  Chicago,  etc.,  R.  Co.  v, 
Hughes,  (Okla.  1917)  166  Pac.  411;  Don- 
aldson r.  Great  Northern  R.  Co.,  (1916) 
89  Wash.  161,  164  Pac.  133. 

The  Seventh  Amendment  of  the  Con- 
stitution of  the  United  States  relates  only 
to  trials  in  the  courts  of  the  United 
States,  and  its  scope  is  not  enlarged  by 
anything  contained  in  the  Fourteenth 
Amendment  of  said  Constitution.  The 
states  r^^late  trials  in  their  own  courts 
in  their  own  way  whether  the  right 
being  enforced  arises  under  a  law  of  one 
of  the  states,  the  United  States,  or  a 
foreign  country,  and  hence,  in  enforcing 
a  liability  arising  under  the  federal  Em- 
ployers' Liability  Act,  of  which  state 
courts  are  expressly  given  jurisdiction, 
the  defendant  nas  no  right  to  demand  a* 
jury  of  twelve,  or  one  composed  in  any 
other  manner  than  that  prescribed  by  the 
laws  of  this  state.  Chesapeake,  etc.,  R. 
Co.  V.  Carnahan,  (1916)  118  Va.  46,  86, 
o.  Ew  863. 

Verdict  by  five-sixths  of  jury.—  Where 
in  an  action  in  a  state  court  under  this 
Act  the  constitution  and  laws  of  the  stute 
provide  that  in  civil  causes,  after  a  case 
has  been  under  submission  to  a  jury  for 
a  period  of  twelve  hours  without  a  unani- 
mous verdict,  five-sixths  of  the  jury  are 
authorized  to  reach  a  verdict  which  is 
entitled  to  the  legal  effect  of  a  unani- 
mous verdict  at  common  law,  a  verdict 
in  conformity  to  such  provisions  is 
proper.    Minneapolis,  etc.,  K.  Co.  v.  Bom- 


bolis,' (1916)  241  U.  S.  211,  36  S.  a. 
595,  60  U.  S.  (L.  ed.)  961,  Ann.  Cas. 
1916E  505,  L.  R.  A.  1917A  86;  Bombolis 
V.  Minneapolis,  etc.,  R.  Co.,  (1914)  1:28 
Minn.  112,  150  N.  W.  385;  Winters  r. 
Minneapolis,  etc.,  R.  Co.,  (1914)  126 
Minn.  260,  148  N.  W.  106. 

Verdict  by  three-fourths  of  jury. —  In 
an  action  in  a  state  court  based  on  the 
federal  Employers*  Liability  Act  a  state 
statute  permitting  a  valid  verdict  to  be 
rendered  by  three-fourths  of  the  jury  ia 
applicable.  Chesapeake,  etc.,  R.  Co.  v. 
Kelly,  (1914)  161  Ky.  666,  171  S.  W. 
185,  wherein  the  court  said:  "It  seems 
to  us  that,  when  state  courts  are  given 
jurisdiction  to  hear  and  determine  cauws 
of  action  created  by  federal  legislation, 
they  may  exercise  this  jurisdiction  ac- 
cording to  the  practice  and  procedure  of 
the  forum  and  under  the  jury  system 
auopted,  subject,  of  course,  to  such  con- 
ditions as  Congress  may  attach  to  the 
legislation;  and  Congress  did  not,  in  the 
legislation  here  in  question,  attempt  to 
attacii  any  conditions  to  the  practice  and 
procedure  through  which  the  jurisdicti'^n 
of  state  courts  of  competent  jurisdiction 
might  be  exercised  in  the  enforcement  of 
rights  arising  under  this  act."  See  to 
the  same  effect  Louisville,  et€.,  R.  Co.  v. 
Stewart,  (1916)  163  Ky.  823,  174  S.  W. 
744.  See  also  Louisville,  etc.,  R.  Co.  c. 
Thomas,  (1916)  170  Ky.  145,  185  S.  W. 
840;  Cincinnati,  etc.,  R.  Co.  r.  Clarke, 
(1916)  169  Ky.  662,  186  S.  W.  ^;  Cin- 
cinnati, etc.,  n.  Co.  V,  Claybourne,  (1916) 
169  Ky.  315,  183  S.  W.  903;  Louisville, 
etc.,  R.  Co.  V.  Holloway,  (1916)  168  Ky. 
262,  181  S.  W.  1126;  Chesapeake,  etc.,  R. 
Co.  V.  Shaw,  (1916)  168  Ky-  537,  182 
S.  W.  653;  Chicagp,  etc.,  R.  CV).  v. 
Hughes,    (Okla.   1917)    166  Pac.  411. 

The  Seventh  Amendment  to  the  Constitu- 
tion of  the  United  Statee  has  no  applica- 
tion to  trial  in  state  courts  and  the  state 
can  regulate  trials  in  its  own  courts  in  its 
own  way.  St.  I^uis,  etc.,  R.  Co.  v.  Brown, 
(1914)  45  Okla.  143,  144  Pac.  1075, 
wherein  it  was  urged  that  an  instruction 
by  the  trial  court  to  the  effect  that  as 
many  as  nine  of  the  jury  could  return  a 
verdict,  was  error.  The  court  said:  "It 
is  earnestly  contended  that  this  was  error, 
for  the  reason  that  plaintiff's  cause  of 
action  arose  under  the  federal  Employers* 
Liability  Law,  hence,  all  the  rights  of 
both  parties  must  be  measured  by  the 
Federal  Constitution  and  laws,  and  that 
this  includes  the  procedure  governing  the 
trial  in  federal  courts.  It  is  said  that, 
under  the  Federal  Constitution,  defendant 
was  entitled  to  a  unanimous  verdict  of  a 
jury  of  12  and  that  his  right  of  a  unani- 
mous verdict  must  apply  in  all  caBes  where 
the  federal  Employers*  Liability  Iaw  is 
involved,  whether  the  suit  is  in  the  state 
or  federal  court.  This  contention  is  not 
sound.  It  would  seem  that  to  state  the 
proposition  would  be  euflScient  to  disclose 
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tlie  fallacy  of  the  argument.  Were  it  not 
for  the  recognized  mbility  of  counBel,  and 
the  zeal  and  earnestness  displayed  in  press- 
ing this  point,  we  should  be  inclined  to 
dispose  of  it  by  what  we  have  just  said. 
While  it  is  true  the  state  courts  are  under 
a  sworn  duty  to  recognize  and  enforce  the 
Constitution  and  laws  of  the  federal  gov- 
ernment, yet  this  does  not  mean  that  the 
state  must  follow  the  procedure  of  the  fed- 
eral government  provided  for  the  conduct 
of  its  own  courts;  that  while  the  state 
must  recognize  the  Federal  Constitution 
and  laws  as  supreme,  and  enforce  them  as 
such,  yet  in  its  courts  it  can  only  be  re- 
quired to  enforce  them  in  accordance  with 
tne  procedure  provided  by  the  state  for 
the  enforcement  of  its  own  laws.  We 
apprehend  that  the  state  has  the  power 
to  abolish  a  trial  by  jury  altogether,  and 
provide  that  all  questions,  both  of  law  and 
fact,  should  be  determined  by  the  court. 
Should  this  be  done,  and  a  suit  involving 
a  right  under  the  federal  statute  be  insti- 
tuted by  a  party  in  the  state  court,  and 
he  be  denied  a  jury  trial  in  accordance 
with  the  state  law,  yet,  if  such  party, 
seeking  to  enforce  his  right  under  the  fed- 
eral statute,  were  accorded  the  same  mode 
of  procedure  that  all  citizens  of  the  state 
were  entitled  in  the  enforcement  of  rights 
under  the  state  law,  it  could  not  be  suc- 
cessfully urged  that  such  party  was  entl- 
tied  to  a  jury  trial  on  the  ground  that 
he  was  seeking  to  enforce  a  rlgnt  granted 
to  him  by  a  federal  statute.  The  state  is 
called  upon  often  to  enforce  and  adminis- 
ter the  federal  laws  in  her  courts;  yet  she 
is  only  required  to  do  so  m  tne  manner 
provided  by,  and  in  harmony  with,  the 
state  law,  and  cannot  be  compelled  to  fol- 
low the  procedure  provided  by  the  federal 
government  for  its  own  courts.  The  Sev- 
enth Amendment  to  the  United  States  Con- 
stitution has  reference  only  to  the  federal 
courts,  and  such  territorial  courts  as  are 
established  by  Congress  and  under  the 
control  of  the  federal  government,  and  has 
no  application  to  the  state  courts. '^ 

In  this  connection  it  was  also  said  by 
the  United  States  Supreme  Court :  "  Upon 
the  present  writ  of  error  the  first  conten- 
tion is  that  the  limitation  of  the  Seventh 
Amendment  to  the  Federal  Constitution 
preserving  the  common  law  right  of  trial 
by  jury  inheres  in  every  right  of  action 
created  under  the  authority  of  that  con- 
stitution, and  that  because,  as  is  said,  the 
courts  of  Kentucky  are  unable  to  secure 
that  right  to  litigants  by  reason  of  a  law 
of  the  state  passed  pursuant  to  a  provi- 
sion of  its  constitution,  by  the  terms  of 
which  in  all  trials  of  civil  actions  in  the 
circuit  courts  three-fourths  or  more  of  the 
jurors  concurring  may  return  a  verdict, 
those  courts  are  without  jurisdiction  of 
aotions  arising  under  the  federal  Employ- 
ers' Liability  Act.  This  contention  has 
been  set  at  rest."    Chesapeake,  etc.,  R.  Co. 


r.  Kelly    (1916)  241  U.  S.  486,  36  S.  Ct 
630,  60  tr.  S.  (L.  ed.)  1117. 
Verdict  by  jury  of  seven. —  In  Chesa- 

reake,  etc.,  R.  Co.  v.  Camahan,  (1915) 
18  Va.  46,  86  S.  E.  863,  affirmed  (1916) 
241  U.  S.  241,  36  S.  Ct.  594,  60  U.  S.  (L. 
ed.)  979,  it  appeared  that  an  action  was 
brought  to  recover  damages,  under  the 
Employers'  Liability  Act,  for  personal  in- 
juries, imputed  to  the  defendant's  negli- 
gence and  there  was  a  verdict  for  the 
plaintiflf.  The  case  was  tried  by  a  jury  of 
seven  in  accordance  with  Che  provisions 
of  section  3166  of  the  Virginia  Code.  It 
was  regularly  summoned  under  the  state 
laws,  and  consisted  of  nine  veniremen, 
which,  after  the  plaintiff  and  defendant 
had  each  stricken  off  one  venireman,  left 
the  jury  of  seven  who  tried  the  case.  Be- 
fore the  jury,  however,  had  been  examined 
on  their  voir  dire,  and  before  any  mem- 
bers of  the  panel  had  been  stricken  off  by 
either  party,  the  defendant  challenged  the 
array  of  jurors  and  moved  the  court  to 
quash  the  venire  facias,  upon  the  grounds 
that  the  jury  was  not  summoned,  selected, 
formed,  and  constituted  as  required  by 
article  7  of  the  amendments  to  the  Consti- 
tution of  the  United  States.  .  .  .  The  mo- 
tion to  quash  the  venire  was  overruled, 
and  this  ruling  is  made  the  basis  of  the 
defendant's  second  assignment  of  error 
here;  the  contention  being  that  the  rights 
asserted  in  this  suit  are  federal  rights, 
created  by  the  Congress  of  the  United 
States,  and  can  only  be  tried  by  the  com- 
mon-law jury  of  12,  required  by  the  sev- 
enth amendment  to  the  Constitution, 
supra,  since  the  jury  referred  to  in  this 
amendment  is  the  common-law  jury  of  12. 
The  Court  said :  "  This  contention  is 
without  merit.  Section  6  of  the  Employ- 
ers' Liability  Act,  as  amended  by  Act 
April  5,  1910,  expressly  provides  that  the 
federal  courts  shall  have  concurrent  juris- 
diction with  the  state  courts  of  cases  aris- 
ing under  the  Act,  and  that  no  cast* 
brought  in  a  state  court  shall  be  removed 
to  a  federal  court.  How  else  is  a  state 
court  to  exercise  its  jurisdiction  in  such  a 
case,  except  according  to  the  procedure 
provided  for  in  its  own  statutes?  The 
statutes  of  this  state  make  no  provision 
for  a  trial  in  civil  cases  by  a  jury  of  12, 
except  for  some  special  reason  when  a 
special  jury  may  be  summoned  under  sec- 
tion 3158  of  the  Code,  and  the  allowance 
or  refusal  of  a  special  jury  is  a  matter 
resting  in  the  sound  discretion  of  the 
court.  Atlantic,  etc.,  R.  Co.  v.  Peake, 
(1890)  87  Va.  130,  12  S.  E.  348.  Upon 
reason  and  authority  it  is  not  essential  to 
the  enforcement  of  a  right  created  by  a 
federal  law  that  provisions  of  the  federal 
Constitution  regarding  the  administration 
of  the  federal  law  be  followed.  The  en- 
forcement of  a  federal  right,  as  it  seems 
to  us  from  the  authorities,  does  not  differ 
from  the  enforcement  of  rights  created  by 
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other  sovereignties  than  the  United  States, 
in  that  it  draws  with  it  the  necessity  of 
enforcement  in  the  manner  prescribed  hy 
the  federal  Constitution  for  the  adminis- 
tration of  justice.  It  is  well  said  by  the 
learned  counsel  for  the  plaintiff  in  this 
case:  *  Rights  created  by  the  Congress  of 
the  United  States  become  a  subject  of  liti- 
gation between  parties  and  are  enforced  as 
a  basis  of  liability  in  the  same  manner  as 
are  other  rights  subsisting  between  liti- 
gants. The  ITnited  States  is  a  sovereign 
possessing  all  the  attributes  of  sover- 
eignty^  though  exercising  its  sovereignty 
over  a  limited  subject-matter.  One  of  the 
attributes  of  sovereignty  is  the  authority 
to  create  rights  and  obligations  between 
persons  amenable  to  its  jurisdiction. 
Those  rights,  once  created,  in  no  way  differ 
from  rights  created  by  any  other  sover- 
eignty. It  is  true  that,  owing  to  the  pe- 
culiar relation  between  the  national  and 
state  governments,  the  national  and  fed- 
eral government  may  exclude  the  state 
courts  from  the  exercise  of  jurisdiction 
over  federal  rights;  but,  in  the  absence  of 
such  restriction,  federal  rights  are  enforce- 
able in  any  court  having  jurisdiction  of 
the  parties.' " 

d.  Directing  Verdict  or  Nonsuit 

Nonsuit  not  directed. —  The  court  is 
forbidden  to  direct  a  nonsuit  upon  the 
ground  that  there  is  evidence  of  contribu- 
tory negligence  shown  by  the  plaintiff's 
testimony  because  the  statute  provides 
that,  though  the  plaintiff  may  have  been 
guilty  of  contributory  negligence,  it  shall 
not  bar  a  recovery.  Horton  v.  Seaboard 
Air  Line  R.  Co.,  (1911)  167  N.  C.  146,  72 
S.  E.  »58. 

Where,  after  the  close  of  the  testimony 
in  an  action  based  on  both  the  Employers* 
Liability  Act  and  the  Safety  Appliance 
Acts,  the  claim  under  the  Safety  Appliance 
Acts  was  withdrawn  and  it  was  insisted  on 
appeal  that  the  abandonment  of  the  claim  as 
to  a  violation  of  the  Safety  Appliance  Act 
necessarily  w^ithdrew  all  evidence  tending 
to  show  that  the  couplers  were  defective 
and  in  the  absence  of  such  evidence  the 
proof  established  as  a  matter  of  law  that 
the  plaintiff  assumed  the  risk  and  the 
court  should  have  directed  a  verdict  in 
favor  of  the  railroad,  the  United  States 
Supreme  Court  declared  the  contention 
was  without  merit.  St.  Louis,  etc.,  R.  v. 
Brown,  (1916)  241  I^.  S.  223,  36  S.  Ct. 
602,  60  U.  S.  (L.  ed.)   966. 

Where  the  plaintiff  in  an  action  sues 
under  the  statute  of  a  state  to  recover  for 
the  death  of  an  employee  and  the  answer 
does  not  allege  that  the  decedent  was  en- 
gaged in  interstate  commerce,  and  the  case 
is  tried  throughout  as  one  brought  under 
the  state  statute,  except  that  at  the  close 
of  the  evidence  the  defendant  moves  for  a 
nonsuit  upon  the  ground  that  the  federal 
statute  applies,  it  is  error  for  the  court 


to  grant  the  defendant's  motion.  This, 
because  the  defendant's  answer  should 
have  raised  the  issue  that  the  case  was 
governed  by  the  federal  statute,  so  that 
the  plaintiff  shall  not  be  taken  by  surprise. 
Bitondo  v.  New  York  Cent.,  etc.,  R.  Co., 
(1914)    163  App.  Div.  823,  149  N.  Y.  339. 

In  Kentucky  the  federal  rule  which  per- 
mits a  trial  court  to  take  the  case  from 
the  jury  where  the  evidence  preponderates 
in  favor  of  one  side  or  another  is  not  ap- 
plied to  an  action  under  the  federal  Em- 
ployers' Liability  Act  brought  in  a  state 
court,  but  the  Kentucky  rule  called  the 
scintilla  which  does  not  permit  a  trial 
court  to  direct  a  verdict  under  such  cir- 
cumstances is  applied  on  the  ground  that 
the  Act  in  question  does  not  deal  with  the 
question  of  practice  or  procedure,  but 
merely  fixes  the  right  of  the  parties. 
Ijouisville,  etc.,  R.  Co.  t\  Hollowav.  (1915) 
163  Ky.  125,  173  S.  W.  343.  To'the  same 
effect  see  Louisville,  etc.,  R.  Co.  r.  Wink- 
ler, (1915)   162  Ky.  843,  173  S.  W.  151. 

Direction  of  verdict. —  It  is  error  not 
to  direct  a  verdict  for  the  defendant  where 
no  negligence  is  shown.  Cincinnati,  etc., 
R.  Co.  V.  Hill,  (1914)  161  Kv.  237.  170 
S.  W.  599. 

Where  there  is  no  substantive  proof  tluit 
the  carrier  was  guilty  of  any  act  of  negli- 
gence, a  nonsuit  is  proper.  WMUiams  r. 
Western,  etc.,  &  A.  R.  Co.,  (1917)  20  Ga. 
App.  726,  93  S.  E.  556;  Landrum  r.  West- 
ern, etc..  R.  Co.,  (1917)  146  Ga.  88,  90 
S.  E.  710. 

So  a  nonsuit  is  properly  directed  where 
the  evidence  is  insuf^cient  to  carry  the 
question  of  the  negligence  of  the  railroad 
to  the  jury.  Reese  r.  Philadelphia,  etc., 
R.  Co.,  (1915)  239  U.  S.  463.  36  S.  Ct.  134, 
60  U.  S.  (L.  ed.)  384  {affinning  (C.  C.  A. 
3d  Cir.  1915)  225  Fed.  618),  140  C.  C.  A. 
660,  wherein  the  court  said :  "  The  rule  is 
well  settled  that  a  railroad  company  is  not 
to  be  held  as  guaranteeing  or  warranting 
absolute  safety  to  its  employees  under  all 
circumstances,  but  is  bound  to  exercise  the 
care  which  the  exigency  reasonably  de- 
mands in  furnishing  proper  roadbed, 
tracks,  and  other  structures.  ...  A  rail- 
road yard  where  trains  are  made  up  neces- 
sarily has  a  great  number  of  tracks  and 
switches  close  to  one  another  (Randall  r. 
Baltimore  R.  Co..  [1883]  109  U.  R.  478. 
482,  [3  S.  Ct.  322,  27  U.  S.  (L.  ed.) 
100.^1 )  ;  and  certainly  the  mere  existence 
of  such  conditions  is  not  enough  to  sup- 
port an  inference  of  negligence  where,  as 
here,  it  is  necessary  to  utilize  a  public 
street.  Both  the  District  Court  and  the 
Circuit  Court  of  Appeals  felt  constrained 
to  hold  the  evidence  insufficient  to  carrv 
the  question  of  negligence  to  the  jury,  an  J, 
having  examined  the  record,  we  are  unable 
to  say  that  they  reached  a  wrong  result.** 

In  an  action  under  this  Act  the  evidence 
on  the  trial  having  failed  to  show  any 
right  of  recovery  in  him  under  sach  Act 
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but  conducing  to  establigh  such  right 
under  the  law  of  the  state,  it  was  prejudi- 
cial error  for  the  court  to  submit  the  case 
to  the  jury  under  instructions  authorizing 
a  recovery  under  the  Employers'  Liability 
Art.  Instead  of  so  doing,  the  court 
should  have  given  appellee  leave  to  amend 
his  petition  to  conform  to  the  law  of  the 
state  and  to  the  proof;  and,  upon  the  fil- 
ing of  such  amendment,  submitted  the 
case  to  the  jury  under  instructions  apply- 
ing the  law  of  the  state.  If,  however, 
appellee  refused  to  avail  himself  of  the 
right  to  amend,  the  court,  in  that  event, 
should  have  given  a  peremptory  instruc- 
tion directing  a  verdict  for  the  appellant; 
and  the  failure  of  the  court  to  proceed 
as  herein  indicated  entitled  appellant  to 
the  new  trial  asked  by  it.  Illinois  Cent. 
R.  Co.  V.  Kellv,  (1016)  167  Kv.  746,  181 
S.  W.  375. 

e.  Form  of  Verdict 

Specifying  damages  for  different  ele- 
ments.— ^W^here  the  injured  employee  sur- 
vived the  injury  for  a  short  time  there 
may  be  recovery  for  pecuniary  loss  to  the 
widow  and  child  and  also  for  conscious 
pain  and  suffering  endured  by  the  de- 
ceased, and  the  jury  need  not  specify  in 
their  award  of  damages  the  amount  given 
for  conscious  pain  and  suffering  and  the 
amount  given  for  the  death.  Kansas  City 
Southern  R.  Co.  v.  Leslie,  (1915)  238  U. 
S.  599,  35  S.  Ct.  844,  50  U.  S.  (L.  ed.) 
1478,  wherein  the  court  said :  "  It  is 
further  objected  that  as  the  declaration 
set  up  two  distinct  and  independent  lia- 
bilities springing  from  one  wrong,  but 
based  upon  different  principles,  the  jury 
should  have  been  directed  to  specify  in 
their  verdict  the  amount  awarded,  if  any, 
in  respect  of  each.  This  objection  must 
be  overruled.  G^'-'-ourse,  in  causes  arising 
under  this  statute  trial  courts  should  point 
out  applicable  principles  with  painstaking 
care  and  diligently  exercise  their  full 
powers  to  prevent  unjust  results;  but  its 
language  does  not  expressly  require  the 
jury  to  report  what  was  assessed  by  them 
on  account  of  each  distinct  liability,  and 
in  view  of  the  prevailing  contrary  prac- 
tice in  similar  proceedings  we  cannot  say 
that  a  provision  to  that  effect  is  neces- 
sarily implied.  As  the  challenged  verdict 
seems  in  harmony  with  local  practice  and 
has  been  approved  by  the  courts  below, 
the  judgment  thereon  is  not  open  to  at- 
tack here  upon  the  ground  specified." 

Setting  out  facts  regarded  as  proved. — 
It  has  also  been  held  no  error  for  the  court 
to  refuse  to  grant  a  defendant's  request 
that  the  court  direct  the  jury  to  set  out 
in  its  verdict  all  the  facts  which  it  re- 
garded as  proved  upon  five  interrogatories 
propounded  in  the  request,  namely :  "  ( 1 ) 
The  negligence,  if  any,  of  the  defendant, 
as  set  forth  in  the  declaration,  proxi- 
mately causing  the  plaintiff's  said  injury. 


(2)  The  amount  of  damage  euatained  by 
the  plaintiff  by  reason  of  his  injury.  ( 3 ) 
The  plaintiff's  assumption,  if  any,  of  the 
risk  of  the  injury  suffered  by  him.  (4) 
The  negligence,  if  any,  of  the  plaintiff, 
which  contributed  to*  his  said  injury. 
(5)  In  case  the  plaintiff  was  guilty 
of  contributory  negligence,  then  the 
amount  of  negligence  attributable  to  the 
plaintiff  and  the  proportion  that  said  con- 
tributory negligence  bears  to  the  com- 
bined negligence,  if  any,  of  himself  and  the. 
defendant."  The  court  said:  "Apart  from 
the  fact  that  a  special  verdict,  such  as 
waa  requested  in  this  case,  is  not  in  ac- 
cordance with  the  settled  practice  in  this 
state,  and  is  not  expressly  or  by  necessary 
implication  required  by  the  federal  statute, 
we  can  see  no  good  purpose  that  could  have 
been  served  by  requiring  the  jury  to  set 
out  in  their  verdict  all  the  facts  which 
it  regarded  as  proved  upon  the  five  in- 
terrogatories set  out  in  the  defendant's 
request.  On  the  contrary,  the  sole  effect 
of  granting  this  request  would,  as  it  seems 
to  us,  have  been  to  confuse  the  jury. 
Where  a  general  verdict  will  respond  to 
all  the  issues  of  fact  submitted  to  the 
jury,  there  is  no  good  reason  to  be  given 
for  requiring  of  it  a  special  verdict  stat- 
ing the  ultimate  facts  ascertained  ana 
the  application  of  the  law  thereto  as 
made  by  the  jury."  Chesapeake,  etc.,  R. 
Co.  r.  Meadows,  (1916)  119  Va.  33,  89 
S.  E.  244. 


6.    Evidence 

a.     In  General 

Evidence  showing  case  within  statute. — 
Where  the  allegations  of  the  complaint 
stamp  the  case  as  brought  under  the  pro- 
visions of  the  federal  Employers*  Lia- 
bilitv  Act  to  maintain  it  as  such,  evidence 
that  at  the  time  concerned  the  company 
was  engaged  and  the  decedent  was  em- 
ployed in  interstate  commerce  is  indis- 
pensable. Alexander  r.  Great  Northern 
R.  Co.,  (Mont.  1916)   154  Pac,  914. 

And  where  in  an  action  brought  by  a 
widow  to  recover  for  the  death  of  her 
husband  who  was  killed  while  engaged  in 
the  work  of  switching,  the  answer  con- 
sisted of  a  general  denial  and  the  aver-- 
ments  of  contributory  negligence  and  as- 
sumption of  risk,  and  in  the  defendant's 
testimony  it  appeared  that  the  car  against 
which  the  deceased  was  crushed  was  at 
the  time  an  interstate  car,  which  evidence 
was  first  received  over  objection  and 
afterwards  stricken  out,  it  was  held  that 
it  was  properly  received  and  erroneously 
stricken  out.  Giersch  r.  Atchinon,  etc", 
R.  Co.,   (1916)   98  Kan.  452,  168  Pac.  54. 

Variance  between  pleadings  and  proof. 
—  The  evidence  must  correspond  to  the 
allegations  and  be  confined  to  the  point 
in  iHSue.  8t.  Louis  Merchants*  Bridge 
Terminal    Co.   v.    Schuerman,    (C.    C.    A. 
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8th  Cir.  1016)  237  Fed.  1,  160  C.  C.  A. 
203. 

So  where  a  plaintiff  in  an  action  prop- 
erly falling  uzuler  the  federal  Employers' 
Liability  Act  alleges  negligence  resulting 
in  the  death  of  an  employee  fails  to  allege 
facts  sufficient  to  bring  herself  within  its 
provisions,  and  objection  is  duly  made, 
and  the  question  properly  raised,  she  is 
not  entitled  to  giye  proof  of  such  un- 
pleaded  facts.  Kodgers  f?.  New  York 
Cent.,  etc.,  R.  Co.,  (1016)  171  App.  Div. 
386,  167  N.  Y.  S.  83. 

And  where  the  plaintiff's  petition  in  a 
suit  for  damages  for  personal  injuries, 
against  a  railroad  company,  was  drawn 
under  the  state  law,  and  the  plaintiff's 
proof  showed  that  he  was  injured  while 
engaged  in  interstate  commerce,  it  wa» 
held  that  the  plaintiff  should  have 
amended  his  petition  to  conform  to  the 
proof;  but,  having  failed  to  so  amend  his 
petition,  the  defendant's  motion  for  a 
peremptory  inetruction  should  have  been 
sustained.  Cincinnati,  etc.,  R.  Co.  t?. 
Tucker,  (1016)  168  Ky.  144,  181  8.  W. 
040. 

But  it  is  held  that  a  variance  be- 
tween pleading  and  proofs  la  immaterial 
unless  such  as  to  mislead  the  opposite 
party.  Waters  v.  Guile,  (C.  C.  A.  6th 
CiT.  1016)  234  Fed.  532,  148  0.  C.  A.  298. 

Admissions. — Admissions  of  the  de- 
ceased employee  against  his  interest  are 
incompetent  where  the  action  is  for  the 
benefit  of  his  widow  and  child  for  loss  of 
contributions  on  account  of  his  death, 
but  if  the  action  is  also  for  pain  and  suf- 
fering endured  by  the  deceased,  his  death 
not  being  instantaneous,  they  are  compe- 
tent to  that  extent,  as  there  is  identity 
of  int^est.  Kansas  Citv  Southern  R.  Co. 
t\  Leslie,  (1914)  112  Ark.  305,  167  S.  W. 
83,  Ann.  Cas.  1916B  834. 

Sufficiency  of  eyidence  in  general. —  In 
Louisville,  etc.,  R.  Co.  v,  Johnson,  (1914) 
161  Ky.  824,  171  8.  W.  847,  the  court 
said :  **  It  is  further  contended  by  coun- 
sel for  the  company  that,  in  cases  arising 
under  the  federal  Employers'  Liability 
Act,  the  jury  should  be  instructed  that 
they  cannot  find  for  the  plaintiff  unless 
they  believe  from  a  preponderance  of  the 
evidence  that  his  theory  of  the  case  as 
averred  in  the  petition  is  true.  In  other 
words,  it  is  said  that,  although  the  jury 
may  believe  from  the  evidence  that  the 
facts  upon  which  the  plaintiff  relies  to 
recover  are  true,  they  cannot  yet  find 
for  him  unless  they  believe  that  these 
facts  have  been  proved  by  a  preponderance 
of  the  evidence.  In  administering  the 
federal  Employers'  Liability  Act  in  our 
courts  we  think  the  practice  and  proced- 
ure followed  in  the  trial  of  common-law 
actions  generally  should  be  observecl  in  the 
trial  of  cases  arising  under  this  act. 
Chesapeake,  etc.,  R.  Co.  v.  Kelly,  (1914) 
160  Ky.  296,   169   8.  W.   736.     In  other 


words,  except  in  so  far  aa  the  act  itself 
modifies  or  changes  rules  of  practice  and 
procedure  or  substantive  law,  cases  aris- 
ing under  the  act  should  be  heard  and 
determined  in  the  state  courts  in  the  same 
manner  as  would  like  cases  arising  under 
the  law  prevailing  in  this  state.  If  the 
evidence  in  a  case  heard  and  determined 
under  this  act  would  be  sufficient  to  take 
the  case  to  the  jury  and  support  the  ver- 
dict if  the  suit  had  been  brought  under 
the  state  law,  it  would  be  sufficient  to 
take  the  case  to  the  jury  and  support  the 
verdict  if  it  was  brought  under  the  fed- 
eral Act.  And  it  is  the  well-settled  prac- 
tice in  common-law  actions  in  this  state 
that  the  case  should  go  to  the  jury  if 
there  is  evidence  conducing  to  support  the 
averments  of  the  petition  constituting  the 
grounds  of  action  relied  on  for  recovery, 
although  the  weight  of  the  evidence,  both 
numerically  and  in  probative  value,  may 
be  with  the  defendant.  This  rule  of  evi- 
dence is  sometimes  called  the  '  scintilla 
rule,'  and,  being  called  the  *  scintilla  rule,' 
is  frequently  the  subject  of  much  criti- 
cism, as  well  as  censure,  from  those  mem- 
bers of  the  profession  who  are  not  favor- 
ably disposed  towards  our  practice  in  this 
respect.  The  word  *  scintilla/  however, 
as  applied  in  our  practice  does  not  mean 
that  the  case  should  be  submitted  to  the 
jury  when  there  is  merely  a  *  spark '  or 
a  '  glimmer '  of  evidence,  but  means  that 
when  there  is  some  evidence  to  support 
the  plaintiff's  case,  the  court  will  not 
undertake  to  determine  either  its  weight 
or  sufficiency  by  taking  the  case  from 
the  •  jury,  nor  will  the  court,  upon  all 
the  evid^ce,  take  the  case  from  the  jury 
merely  because  the  evidence  on  one  side 
may  be  stronger,  both  numerically  and  in 
probative  value,  than  the  evidence  on  the 
other  side,  but  will,  when  there  is  con- 
flict in  the  evidence,  leave  the  disputed 
question  of  fact  to  the  jury.  If,  however, 
it  should  appear  that,  admitting  the 
plaintiff's  testimony  and  every  fair  infer- 
ence that  is  reasonably  deducible  from 
it  to  be  true,  he  has  still  failed  to  make 
out  his  caae,  then  there  could  be  no  con- 
flict in  the  evidence  and  the  court  should 
take  the  case  from  the  jury." 

See  also  infra  annotations  under  head- 
ings Burden  of  Proof,  p.  1321,  and  QueB' 
turns  for  Court  and  Jury,  p.  1334. 

b.     Proof  of  Negligence 

Mode  of  proving  negligence. —  Proof  of 
negligence  may  be  either  by  direct  or  cir- 
cumstantial evidence.  Mulligan  r.  At- 
lantic Coast  Line  R.  Co.,  (1916)  104  S. 
C.  173.  88  S.  E.  445. 

Condition  of  track  and  subsequent  re- 
pair.—  In  an  action  to  recover  damages 
for  injuries  alleged  to  be  due  to  a  de- 
fective roadbed,  evidence  as  to  the  con- 
dition of. the  tricks  at  the  time  of  the 
injury  and  of  its  repair  subsequent  there- 
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to  lias  been  held  admiflsible,  not  as  an 
implied  admii(flion  of  negligence  on  the 
part  of  the  defendant  but  as  tending  to 
corroborate  the  plaintiff^  as  a  witness  in 
his  own  behalf,  as  to  the  condition  at  the 
time  of  the  accident.  West  v,  Atlantic 
CoaAt  Line  R.  Co.,  (N.  C.  1017)  93  S.  E. 
479. 

Plaintiff's  signed  account  of  accident. — 
The  fact  that  plaintiff's  signed  account- 
of  the  accident  given  defendants'  repre- 
sentative expressed  the  opinion  that  no 
one  was  to  blame  for  the  accident,  and 
that  the  negligence  alleged  in  his  letter 
refusing  defendants'  offered  adjustment 
was  not  that  asserted  here,  while  seriously 
discrediting  plaintiff's  testimony,  as  to 
the  fact  of  the  asserted  negligence,  does 
not  legally  estop  him  from  such  assertion. 
Waters  r.Guile,  (C.  C.  A.  6th  Cir.  1916) 
234  Fed.  632,  148  G.  C.  A.  298. 

c   Evidence  Bearing  on  Question   of 

Damages 

In  generaL —  Evidence  of  the  age,  expe- 
rience,  habits,  health,  character  and  earn- 
ing capacity  of  a  deceased  person  is  com- 
petent to  show  pecuniary  loss  sustained 
by  his  dependents,  and  the  life  tables  may 
be  introduced  to  show  that  the  expectancy 
of  the  deceased  covers  that  of  his  depend- 
ents, when  the  period  of  pecuniary  loss 
is  the  life  expectancies  of  the  dependents. 
Louisville,  etc.,  R.  Co.  i?.  Thomas,  (1916) 
170  Ky.  145,  185  S.  W.  840. 

And  ordinary  probabilities  which  affect 
every  person  may  be  considered  by  the 
jury.  Sweet  r.  Chicago,  etc.,  R.  Co., 
(1914)   157  Wis.  400,  147  N.  W.  1054. 

So  in  this  connection  it  is  said  that 
the  weight  of  authority  seems  to  be  that, 
from  evidence  of  age,  health,  family  re- 
lations, amount  of  earnings,  thrift  and  in- 
dustry, prior  accumulations,  and  disposi- 
tion toward  the  beneficiaries,  the  requisite 
probability  of  reasonable  expectations  of 
benefits  from  gifts  or  inheritance  may  be 
supported.  Sweet  v.  Chicago,  etc.,  R.  Co., 
(1914)  167  Wis.  400,  147  N.  W.  1064. 

Therefore  as  data  for  admeasuring  the 
pecuniary  loss  of  the  father  and  mother 
of  deceased  it  has  been  held  proper  to 
admit  evidence  of  the  age,  probable  dura- 
tion of  life,  habits  of  industry,  means, 
earnings,  health,  skill,  intelligence,  and 
character  of  the  deceased,  his  reasonable 
future  expectations,  and  other  like  facts. 
Louisville,  etc.,  R.  Co.  r.  Fleming,  (1916) 
194  Ala.  51,  69   So.   126. 

Similarly  in  estimating  the  pecuniary 
loss  sustained  by  the  widow,  it  was  held 
to  be  competent  to  introduce  evidence  on  , 
the  subject  of  the  earning  capacity,  age, 
health,  habits,  character,  expectancy  of 
life  and  mental  and  physical  disposition 
to  labor  of  the  deceased.  Louisville,  etc., 
R.  Co.  V.  Holloway,  (1916)  168  Ky.  262, 
181  S.  W.  1126. 

Mortality  tables. — ^Where  the  death  of  an 


injured  employee  is  the  basis  of  the  ac- 
tion, any  standard  table  of  mortality  rea- 
sonably authenticate,  covering  the  class 
of  persons  to  which  deceased  belonged,  is 
admissible  in  evidence  on  the  question  of 
the  quantum  of  damages  recoverable. 
Culp  r,  Virginian  Co.,  (1915)  77  W.  Va. 
126,  87  S.  E.  187;  Louisville,  etc.,  R.  Co. 
V.  Thomas,  ( 1916)  170  Ky.  146,  185  S.  W. 
840. 

And  mortality  tables  are  not  incom- 
petent evidence  because  the  injured  em- 
ployee, a  freight  train  conductor,  was 
not,  when  so  employed,  insurable  in  some 
particular  insurance  company.  Culp  v. 
Virginian  Co.,  (1916)  77  W.  Va.  126,  87 
S.  E.  187. 

But  the  introduction  of  mortality  tables 
to  show  the  expectancy  of  life  of  a  plain- 
tiff was  held  to  be  error  where  the  evi- 
dence only  showed  that  the  plaintiff  de- 
veloped a  neurasthenic  condition  after  his 
injury  and  there  was  no  evidence  show- 
ing a  permanent  injury.  Snyder  v.  Great 
Northern  Ry.  Co.,  (1916)  88  Wash.  49, 
162  Pac.  703. 

Again,  while  annuity  or  life  tables  are 
admissible  in  evidence  they  are  not  con- 
trolling. Philadelphia,  etc.,  R.  Co.  v. 
Tucker,  (1910)  35  App.  Cas.  (D.  C.)   123. 

Contributions  to  support  of  parent. — 
It  has  been  held  competent  for  a  mother 
bringing  an  action  under  this  Act  for 
the  death  of  her  son  to  testify  to  the 
fact  that  the  deceased  contributed  to 
her  support.  Irvm  v.  Southern  R.  Co., 
(1913)    164  N.  C.  6,  80  S.  E.  78. 

Declarations  of  intention  to  contribute 
to  parents'  support. —  Declarations  of  the 
decedent  tliat  he  intended  to  go  to  work 
and  to  contribute  to  the  support  of  both 
his  father  and  mother  will  support  a 
finding  of  damagies  in  tl\eir  favor  in  an 
action  under  the  federal  Employexs'  Lia- 
bility Act.  Pittsburgh,  etc.,  R.  Co.  v, 
Collard,  (1916)  170  Ky.  239,  186  S.  W. 
1108. 

Inability  to  obtain  employment. — 
Where  there  was  evidence  that  the  plain- 
tiff lost  his  arm  by  reason  of  the  injury 
complained  of,  and  was  unfitted  for  work 
of  the  character  which  he  had  previously 
done,  and  that  he  had  done  some  work  of 
different  sorts,  there  was  no  error  in  ad- 
mitting evidence  that  since  the  December 
preceding  the  trial  he  had  had  no  active 
employment,  coupled  with  the  statement 
that  he  had  attempted  to  get  work  during 
that  period  but  had  been  unable  to  do  so. 
Macon,  etc.,  R,  Co.  v,  Musgrove,  (1916) 
145  Ga.  647,  89  S.  W.  767. 

Ph3rsical  condition  to  labor. —  It  is  rd- 
missible  for  plaintiff,  having  knowledge 
of  the  requirements  of  the  employment  in- 
quired about,  to  testify  that  he  is  not  In 
a  physical  condition  to  perform  such  serv- 
ice. Texas,  etc.,  R.  Co.  r.  Rasmusjien, 
(Tex.  Civ.  App.  1915)   181  S.  W.  212. 
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Evidence  that  injiired  plaintiff  has  wife 
and  child. —  Where  suit  was  broiiffht  by 
one  as  an  employee  of  a  railroad  com- 
pany engaged  in  interstate  commerce,  to 
recover  damages  for  a  personal  injury, 
under  the  Act  of  Congress  of  1908 
(amended  in  1910),  known  as  the  federal 
Employers'  Liability  Act,  on  the  trial  it 
was  error,  oVer  objection,  to  allow  the 
plaintiff  to  testify  that  he  had  a  wife  and 
child.  Macon,  etc.,  Co.  r.  Musgrove, 
(1916)    145  Ga.  647,  89  S.  W.  767. 

Divorce  proceedings  and  judgment. —  In 
an  action  for  damages  for  death  involving 
the  question  of  the  father's  reasonable 
expectation  of  pecuniary  benefits  from 
his  deceased  son,  an  agreed  judgment 
of  divorce  between  the  (^cedent's  father 
and  mother,  by  which  the  father  surren- 
dered the  decedent  to  his  mother  during 
his  minority  was  held  not  to  be  admis- 
sible. Pittsburgh,  etc.,  R.  Co.  v.  Collard, 
(1916)   170  Ky.  2:^,  185  S.  W.  1108. 

And  in  an  action  by  a  personal  repre- 
sentative to  recover  damages  for  the  bene- 
fit of  the  father  and  mother  of  the  deced- 
ent, the  deposition  of  the  de<-edcnt  given 
in  the  action  of  divorce  between  his 
father  and  mother  was  held  to  be  prop- 
erly excluded,  because  it  did  not  illus- 
trate decedent's  general  attitude  of  mind 
tow^ards  his  father,  but  only  his  attitude 
of  mind  growing  out  of  particular  cir- 
cumstances which  had  long  since  passed 
away.  Pittsburgh,  etc.,  R.  Co.  r.  Collard, 
(1916)    170  Ky.  239,  185  S.  W.  1108. 

d.  Presumptions 

Proof  of  injury  alone  creates  no  pre- 
sumption of  negligence. —  Under  this  Act 
there  is  no  presumption  of  negligence 
against  the  carrier  arising  upon  proof  of 
injury  to  or  death  of  an  employee.  South- 
ern Ry.  Co.  V.  Derr,  (C.  C.  A.  6th  Cir. 
1917)  240  Fed.  73,  153  C.  C.  A.  109;  Wil- 
liams f.  Western,  etc.,  R.  Co.,  (1917)  20 
Ga.  App.  726,  93  S.  E.  655;  Southern  Ry. 
Co.  V.  Blaokwell,  (1917)  20  Ga,.  App.  630, 
93  S.  E.  321;  Ivey  t\  Louisville,  etc.,  R. 
Co.,  (1916)  18  Ga.  App.  434,  89  S.  E. 
629;    Landrum   v.  Western,  etc.,  R.   Co., 

(1916)  146  Ga.  88,  90  S.  E.  710. 

So  it  has  been  said :  "  In  the  case  of 
an  action  by  an  employee  against  his  em- 
ployer for  damages  for  personal  injuries 
for  failing  in  the  performance  of  duty,  the 
mere  fact  of  the  injury  raises  no  such 
presumption  of  negligence  on  the  part  of 
the  employer  as  in  the  case  of  a  passenger 
against  a  conunon  carrier,  and  the  burden 
of  proving  negligence  rests  upon  the  plain- 
tiff."     Toler    V.    Northern    Pac.    Ry.    Co., 

(1917)  94  Wash.  360,  162  Pac.  638. 

But  in  the  case  of  a  yard  switchman 
who  had  been  in  the  employ  of  the  com- 
pany for  twenty-five  years  and  was  killed 
on  one  of  the  company's  tracks  it  was 
said :  "  He  must  have  been  thoroughly 
acquainted  with  the  situation  and  familiar 


with  the  location  of  the  tracks,  the  move- 
ment of  trains  and  all  thfe  customs  of 
the  yard.  That  such  a  man  should  be 
run  down  and  killed  at  a  place  where  he 
knew  every  detail  of  the  premises  and  of 
the  methods  employed  raises  a  presump- 
tion that  some  abnormal  condition  pre- 
vailed which  was  not  to  be  expected, 
which  he  could  not  have  foreseen  and 
which  he  was  not  required  to  guard 
against  by  taking  extraordinary  precau- 
tions. That  such  a  man  would  have  re- 
mained on  the  track  if  an  adequate  warn- 
ing had  been  given  is  contrary  to  all  the 
impulses  which  govern  the  conduct  of 
men  of  ordinary  intelligence."  Delaware, 
etc.,  R.  Co.  t;.  Hughes,  (C.  C.  A.  2d  Cir. 
1917)  240  Fed.  941,  163  C  C.  A.  627.  As 
to  the  presumption  of  care  arising  from 
the  instinct  of  self  preservation,  see 
Moore  on  Facts,  section  529  et  seq. 

In  another  case  it  was  said  that  run- 
ning a  northbound  train  on  the  south- 
bound track  is  not  evidence  of  negligence, 
and  all  the  employees  of  the  railroad  nmst 
take  notice  of  the  occasional  necessity  to 
make  the  change.  Nevertheless,  as  that 
is  not  the  usual  method  of  running,  the 
railroad  company  must  take  notice  that 
their  employees  will  naturally  be  some- 
what less  on  guard  against  a  northbound 
train  running  on  a  southbound  track,  and 
due  care  requires  greater  precautions.  The 
case  is  thus  distinguished  from  the  cases 
holding  that  under  ordinary  conditions 
an  engineer  may  assume  that  a  man  in  the 
apparent  possession  of  his  faculties  will 
get  out  of  the  way  of  an  approaching 
train.  Therefore  it  was  held  not  to  be 
unreasonable  to  hold  a  railroad  company 
guilty  of  negligence  where  it  could  well 
be  inferred  from  the  testimony  that  the 
engineer,  running  a  northbound  train 
around  a  curve  on  a  southbound  track, 
saw  tlie  deceased  on  or  very  near  the 
southbound  track,  and  gave  him  no  sig- 
nal till  it  was  too  late.  Southern  Ry.  Co. 
i\  M'Guin,  (C.  C.  A.  4th  Cir.  1917)  240 
Fed.  649,  163  C.  C.  A.  447. 

Under  state  statute  as  to  proof  of  in- 
jury.— A  statute  in  substance  making 
proof  of  an  injury  prima  facie  proof 
of  negligence  on  the  part  of  the  defendant 
is  a  rule  of  evidence,  and  since  the  lex 
fori  governs  in  all  matters  of  procedure, 
the  court  commits  no  error  in  charging 
the  jury  in  accordance  therewith.  New 
Orleans,  etc.,  R.  Co.  f.  Scarlet,  (1917) 
115  Miss.  285,  76  So.  265. 

Arising  under  state  statute  from  em- 
ployment of  minor. — The  presumption  of 
negligence  arising  under  a  state  statute 
from  the  act  of  employing  a  minor  in  vio- 
lation thereof  has  been  said  to  have  no 
application  to  an  action  under  this  sec- 
tion. Maijala  v.  Great  Northern  R.  Co., 
(1916)    133  Minn.  301,  168  N.  W.  430. 

Cars  intended  for  use  in  interstate 
commerce. — ^Where    a    brakeman     on    a 
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shifting  crew  10  killed  while  handling 
empty  cars  in  a  freight-yard  where  cars 
containing  both  interstate  and  intrastate 
shipments  are  received,  stored  and  shifted 
there  is  no  presumption  that  the  cars 
which  the  brakeman  was  concerned  with 
at  the  time  of  the  accident  were  intended 
for  use  in  interstate  commerce.  Hench 
i\  Pennsylvania  R.  Co.,  (1914)  246  Pa. 
St.  1,  91  Atl.  1056,  Ann.  Gas.  1916D  230, 
L.  R.  A.   1915D  557. 

e.     Burden  of  proof 

In  general. —  "  It  is  incumbent  upon  the 
plaintiff  to  show  affirmatively  all  the  ele- 
ments of  the  ripht  to  recover.  Unless  the 
court  can  see  that  there  is  such  evidence 
in  the  cause  as  will  thoroughly  support 
a  verdict,  if  the  jury  should  Und  it  to  be 
credible  and  proper  to  be  made  the  basis 
of  their  finding,  it  becomes  an  imperative 
duty  of  the  court  to  instruct  the  jury  to 
find  their  verdict  for  the  defendant." 
Western  Marvland  R.  Co.  v,  Sanner, 
(1917)    130   Md.   681,    101    Atl.   587. 

The  only  burden,  however,  upon  the 
plaintiff  to  entitle  him  to  a  verdict  is 
one  to  support  his  material  allegations  by 
a  fair  preponderance  of  proof.  Hubert  v. 
New  York,  etc.,  R.  Co.,  (1916)  90  Conn. 
261,  96  Atl.  967. 

And  where  the  defendant  requested  the 
court  to  charge  the  jury  as  follows:  " The 
burden  of  proof  is  upon  the  plaintiff  to 
ee^bli&h,  by  a  fair  preponderance  of 
the  evidence,  that  the  accident  occurred 
in  the  manner  alleged  and  described  in  her 
declaration,  and  if  the  jury  shall  be  unable 
t-o  determine  definitely  from  the  evidence 
that  the  decedent,  Sidney  R.  Tucker,  wag 
struck  by  the  engine  of  a  train  on  the 
southbound  track  coming  from  the  tunnel, 
as  alleged  in  the  plaintiff's  declaration, 
their  verdict  must  be  for  the  defendant," 
and  the  court  on  this  point  instructed  the 
jury  that  "  the  question  has  been  made 
here  as  to  whether  the  declaration  has 
been  proved  in  respect  to  the  allegation 
therein  that  the  decedent  was  struck  by 
the  locomotive  of  the  defendant  company. 
It  is  necessary  that  you  should  find  that 
by  a  fair  balance  of  the  testimony.  If 
you  cannot  find  it,  the  plaintiff  has  failed 
to  make  out  her  case.  It  is  a  pure  ques- 
tion of  fact  for  you  to  decide.  I  nave 
nothing  to  do  with  it,"  it  was  held  that 
this  was  a  substantial  compliance  with 
the  defendant's  request.  Philadelphia,  etc., 
R.  Co.  t\  Tucker,  (1910)  35  App.  Cas. 
(D.  C.)    123. 

Again,  instruction  that  the  jury  could 
not  find  for  plaintiff  in  an  action  under 
the  federal  Employers*  Liability  Act  un- 
less they  believed  the  preponderance  of 
the  evidence  was  in  his  favor,  offered  by 
the  defendant  was  properly  refused. 
Louisville,  etc.,  R.  Co.  t\  Thomas,  (1916) 
170  Ky.  146,  185  S.  W.  840. 


Violation  of  federal  statute. —  In  Hench 
V.  Pennsylvania  R.  Co.,  (1914)  246  Pa. 
St.  1,  91  Atl.  1056,  Ann.  Caa.  1916D  230. 
L.  R.  A.  1915D  557,  the  court  said: 
"  This  is  an  action  of  trespass  to  recover 
damages  for  personal  injuries  resulting  in 
the  death  0$  plaintiff's  husband,  who  was 
employed  as  a  brakeman  in  a  general 
freight  yard  of  defendant  railroad  company 
located  in  the  city  of  Pittsburgh.  The  suit 
was  brought  under  two  acts  of  Congress 
—  the  Employers*  Liability  Act  of  April 
22,  1908,  and  the  Safety  Appliance  Act  of 
March  2,  1893.  In  such  a  case  the  burden 
is  on  the  party  suing  to  prove  the  facta 
necessary  to  show  a  violation  of  the  fed- 
eral statutes,  and  that  the  injured  party 
was  engaged  in  interstate  commerce  or 
with  its  instrumentalities  at  the  time  of 
the  accident."  See  to  the  same  effect  Bay 
V.  Merrill,  etc..  Lumber  CJo.,  (W.  D.  Wash. 
1914)   211  Fed.  717. 

Where  the  facts  show  the  case  ma> 
well  have  been  within  the  statute,  the 
initial  burden  is  satisfied,  and  it  is  for  the 
defendant  to  show  the  contrary.  Erie 
R.  Co.  r.  Krysienski,  (C.  C.  A.  2nd  Cir. 
1916)  238  Fed.  142,  151  C.  C.  A.  218; 
Pittsburgh,  etc.,  Ry.  Co.  v.  Glinn,  (C.  C. 
A.  6th  Cir.  1915)  219  Fed.  148,  135  C.  C. 
A.  46. 

Employee  engaged  in  interstate  com- 
merce.— A  plaintiff  bringing  an  action  un- 
der this  statute  assumes  the  burden  of 
pleading  and  proving  that  at  the  time  he 
was  injured  he  was  engaged  in  interstate 
commerce.  McBain  v.  Northern  Pac.  Ry. 
Co.,  (1916)  52  Mont.  578,  160  Pac.  654. 

Negligence. — The  burden  of  proving  neg- 
ligence is  on  the  plaintiff.  Southern  Ry. 
Co.  r.  Derr,  (C.  C.  A.  6th  Cir.  1017)  240 
Fed.  73,  153  C.  C.  A.  109;  Canadian  Pac. 
R.  Co.  V,  Thompson,    (C.  C.  A.   Ist  Cir. 

1916)  232  Fed.  363,  146  C.  C.  A.  401; 
Canadian  Pac.  Rv.  Co.  v,  Thompson,  (C. 
C.  A.  1st  Cir.  1916)  232  Fed.  353,  146  C. 
C.  A.  401 ;  Douvall  i\  Philadelphia,  etc., 
R.  Co.,  (1915)  43  App.  Cas.  (D.  C.)  395; 
Louisville,   etc.,    R.   Co.   v.    Rhoda,    (Fla. 

1917)  74  So.  19;  Savannah,  etc.,  Ry.  v. 
McCoy,  (1917)  20  Ga.  App.  544,  93  S. 
E.    257. 

In  this  connection  it  has  been  held  that 
an  instruction  was  proper  when  given  in 
the  following  language:  "  If  you  find  by 
a  preponderance  of  the  evidence  that  the 
train  of  the  defendants  Lusk,  Biddle,  and 
Nixon,  as  receivers  of  the  St.  Louis  & 
San  Francisco  Railroad  Company,  upon 
which  the  deceased  was  employed,  collided 
with  the  train  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  and  that  such 
collision  was  caused  by  the  negligence  of 
the  agents  and  employees  of  the  defendants 
in  failing  to  exercise  ordinary  care  to 
prevent  the  sanie  as  set  forth  in  the 
complaint  and  amendment  thereto,  and 
that  the  deceased,  Howie,  was  injured  and 
killed    in    said    collision,    and    that    his 
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injury  and  death  was  caused  in  whole  or 
in  part  by  the  negligence  of  the  agents  «nd 
employees  of  the  said  defendants  as  stated 
in  these  instructions  and  as  alleged  in  the 
complaint  and  amendment  thereto,  then 
your  verdict  should  be  for  the  plaintiff, 
unlesB  he  assumed  the  risk."  Lusk  v, 
Osborn,  (1917)  127  Ark.  170,  191  S.  W. 
944. 

In  another  case,  in  an  action  under  this 
statute  it  was  held  to  be  error  to  instruct 
the  jury,  in  effect,  that  the  burden  of 
proof  in  the  first  instance  was  on  the 
plaintiff  to  ^ow  that  he  was  injured  and 
damaged  as  set  out  in  his  declaration; 
that,  upon  his  showing  it,  the  burden 
would  he  upon  the  defendant  to  show  that 
it  used  all  ordinary  and  reasonable  care 
and  diligence  to  prevent  the  injury,  or 
that  the  plaintiff  by  the  exercise  of  ordi- 
nary and  reasonable  care  could  have  pre- 
vented the  injury  to  himself;  that,  if  it 
showed  either,  the  plaintiff  could  not  re- 
cover,  but  if  it  showed  neither,  and  if 
the  plaintiff  was  injured  and  damaged  as 
he  contended,  he  could  recover  such 
amount  as  the  jury  might  determine  from 
the  evidence.  Alabama  Great  Southern 
R.  Co.  r.  Tidwell,  (1916)  145  Ga.  190, 
88  S.  E.  939. 

Effect  of  state  statutes. —  As  to  the 
effect  of  a  state  statute  as  to  the  presump- 
tion of  negligence  and  burden  of  proof  m 
oases  of  injury  or  death  caused  in  the 
operation  of  railroads  it  has  been  said: 
''A  contract  between  the  master  and  ser- 
vant involves  certain  reciprocal  duties 
which,  if  not  expressed,  are  clearly  im- 
plied, and  grow  out  of  the  relation  be- 
tween them.  Among  others  on  the  part  of 
the  master  is  to  exercise  ordinary  care 
to  furnish  his  servant  with  a  safe  place 
to  work,  and  to  this  end  the  master  may 
adopt  reasonable  rules  and  regulations  for 
the  protection  of  the  employees  while  in 
the  performance  of  their  duties.  And 
it  is  the  duty  of  the  servant  to  exercise 
ordinary  care  for  his  own  protection,  and 
in  so  doing  to  obey  the  rules  which  the 
master  ha^  adopted  and  promulgated  to 
in  cure  the  safety  of  the  employee.  .  .  . 
Frcm  the  trend  of  these  decisions,  we  be- 
lieve the  correct  doctrine  under  the  fed- 
eral Employers'  Liability  Act  is  to  hold 
that  a  prima  facie  case  of  negligence 
against  a  railway  company  is  not  estab- 
lished merely  by  proof  of  an  injury  in  the 
operation  of  trains,  and  that  such  proof 
does  not  shift  the  burden  upon  the  rail- 
way company  to  show  that  it  was  not 
negligent;  but,  on  the  contrary,  plaintiff 
must  show  the  actual  existence  of  neg- 
ligence on  the  part  of  the  agents  or  em- 
ployees of  the  carrier.  Under  the  state 
statute,  as  construed  by  us,  negligence  is 
presumed  upon  proof  of  the  injury  which 
occurred  in  the  operation  or  running  of 
trains.  .  .  .  But  such  is  not  the  case,  as 
we  understand  it,  under  the  federal  Em- 


ployers' Liability  Act,  since  that  Act  con- 
tains no  provision  to  that  effect.  ...  It 
is  clear  that  in  the  absence  of  our  statutes 
the  burden  of  proof  in  this  case  would 
be  the  same  as  in  all  other  cases,  requir- 
ii^  a  person  who  alleges  damages  on  ac- 
count of  negligence  to  prove  it.  As  these 
statutes  have  no  application  under  the 
Employers'  Liability  Act,  it  follows  that 
the  instructions  of  the  court  applying  the 
state  statutes  to  the  facts  of  this  record 
were  erroneous."  St.  Louis,  etc.,  R.  Co. 
V.  Steel,  (Ark.  1917)  197  S.  W.  288. 

6.    Damages 

a.    Recovery  by   Employee 

Measure  of  damafes  in  generaL — The 

plaintiff,  in  an  action  for  perscmal  in- 
juries, is  entitled  to  recover  for  his  ex- 
penses incurred  for  medical  attendance,  a 
reasonable  sum  for  hie  pain  and  suffering, 
and  also  a  fair  recompenee  for  the  loss 
of  what  he  would  otherwise  have  earned 
in  his  trade  or  profession  and  has  been 
deprived  of  his  capacity  for  earning  by 
the  wrongful  act  of  the  defendant.  Mich- 
igan Cent.  R.  Co.  i\  Vreeland,  (1913)  227 
U.  S.  59,  33  S.  Ct.  192,  57  U.  S.  (L.  ed.) 
417,  Ann.  Oas.  19140  176;  Chesapeake, 
etc.,  R.  Co.  IX  Carnahan,  (1916)  241  U.  S. 
241,  36  S.  Ct,  594,  60  U.  S.  (L.  ed.)  979; 
Southern  R.  Co.  v.  Peters,  (1915)  194  Ala. 
94,  69  So.  611;  Nashville,  etc.,  Ry.  f?. 
Henry,  (1914)   158  Ky.  88,  164  S.  W.  310. 

So  an  instruction  to  the  jury  that  if 
they  found  for  the  plaintiff,  they  would 
find  such  **  an  amount  of  damages  as  will 
fully  compensate  him  for  all  suffering  of 
mind  and  body  inflicted  upon  him  by 
his  injury  and  for  the  personal  inconven- 
ience and  the  loss  of  time  and  expense  of 
care  that  naturally  and  proximately*  re- 
sulted from  the  injury,"  and  which  ap- 
plied the  same  rule  in  case  they  should 
find  that  the  plaintiff's  injuries  are  perma- 
nent, is  not  erroneous.  Arizona  Eastern 
R.  Co.  V,  Bryan,  (1916)  18  Ariz.  106, 
157  Pac.  376. 

Suffering  in  mind  and  body. —  Evidence 
of  suffering  in  mind  and  body  while  a 
person  was  pinioned  under  an  overturned 
engine  has  been  held  admissible.  Texas, 
etc.,  R.  Co.  V.  Rasmussen,  (Tex.  Civ.  App. 
1915)   181  S.  W.  212. 

Where  there  is  some  evidence  that,  as 
the  result  of  a  personal  injury,  which  was 
allied  to  have  been  negligently  inflicted 
by  the  defendant  on  its  employee,  two 
surgical  operations  were  performed,  and 
that  the  second  one  was  made  necessary  by 
reason  of  the  defendant's  negligence  and 
as  a  proxima»te  result  thereof,  it  is  proper 
for  the  trial  judge  to  refuse  to  instruct 
the  jury  that  in  no  view  of  the  case  was 
the  defendant  liable  for  the  additional 
suffering,  etc.,  caused  by  the  second  opera- 
tion. Sears  v,  Atlantic  Coast  Line  R.  Co., 
(1915)    169  N.  C.  446,  86  S.  E.   176. 
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Decreased  ability  to  earn  money.*^It 
has  been  held  proper  to  instruct  the  jury 
that  they  may  include  in  their  award 
of  damages  "  proper  compensation  for 
his  being  unable  because  of  his  injury  to 
follow  such  a  calling  or  business  as  he 
could  otherwise  have  followed."  Chesa- 
peake, etc.,  R.  Co.  n  Meadows,  (1916) 
119  Va.  33,  89  S.  E.  244. 

And  in  this  connection  it  has  been  said: 
*' Although  the  measure  of  damages  as 
to  decreased  ability  to  labor  and  earn 
money  is  generally  determined  by  the 
earning  capacity  of  the  injured  person  at 
the  time  of  the  injury,  and  not  to  include 
the  probability  of  increased  ability  to 
earn  money  arising  from  possible  promo- 
tion, for,  as  held  by  some  authorities,  this 
would  involve  speculation  and  surmise  on 
the  part  of  the  jury  or  court  fixing  the 
damages,  and  therefore  would  be  specula- 
tive; yet,  on  the  other  hand,  we  do  not 
believe  the  authorities  limit  the  recovery 
for  such  decreased  ability  to  labor  and 
earn  money  to  the  salary  or  income  re- 
ceived at  the  time  of  the  fnjury.  It  seems 
to  us  the  question  is  rather,  what  was  the 
plaintiff's  earning  capacity  at  the  time  of 
the  injury,  and,  in  order  to  establish  this, 
evidence  is  admis&ible  as  to  what  he  was 
actually  receiving."  Texas,  etc.,  R.  Co.  r. 
Rasmussen,  (Tex.  Civ.  App.  1915)  181  S. 
W.  212. 

In  an  action  by  an  employee  against  a 
railroad  company  for  damages  on  account 
of  permanent  injuries,  where  there  is  evi- 
dence to  authorize  a  finding  that  the 
plaintiff  sustained  permanent  injuries  and 
by  reason  thereof  his  earning  capacity  was 
impaired,  it  is  proper  for  the  jury,  in 
passing  upon  the  amount  of  his  damages, 
to  estimate  his  loss  by  reason  of  decreased 
earning  capacity  reduced  to  its  present 
cash  value.  While  instructing  the  jury 
as  to  the  amount  of  damages  to  be  allowed 
on  account  of  decreased  earning  capacity, 
it  is  inaccurate  to  charge  that  "  the  value 
of  the  earning  capacity  of  plaintiff  would 
have  to  be  reduced  to  its  present  cash 
value."  Louisville,  etc.,  R.  Co.  v.  Paschal, 
(1916)   145  Ga.  521,  89  S.  £.  620. 

Time  when  allowance  for  impaired 
earning  power  begins. —  In  instructing  the 
jury  the  court  should  explain  that  an 
allowance,  if  any,  for  permanent  impair- 
ment of  power  to  earn  money  should  be- 
gin when  allowance,  if  any,  for  time  lost 
ended.  Louisville,  etc.,  R.  Co.  t*.  Patrick, 
(1915)  167  Ky.  118,  180  S.  W.  55;  Chesa- 
peake,  etc.,  R.  Co.  v.  Shaw,  (1916)  168 
Ky.  637,  182  S.  W.  653. 

But  if  the  instruction  fails  to  limit 
the  plaintiff's  recovery  to  the  impairment 
of  the  plaintiff's  power  to  earn  money  in 
the  future,  and  the  defendant  should  de- 
sire a  more  specific  instruction  to  that 
effect,  he  should  ask  the  court  to  make 
it  so,  and  u^n  his  failure  to  call  the 
court's  attention  to  the  immaterial  error 


he  will  not  be  permitted  to  complain  upon 
appeal.  Chesapeake,  etc.,  R.  Co.  v,  Shaw, 
(1916)    108  Ky.  637,  182  S.  W.  653. 

Instruction  as  to  future  effects  of  in- 
jnry. —  ^^The  principle  is  established  that 
when  the  eviaence  in  a  case  shows  that 
there  will  be  future  effects  from  an  injury 
an  instruction  which  justifies  an  inclu- 
sion of'  them  in  an  award  of  damages  is 
not  error.''  Chesapeake,  etc.,  R.  Co.  v. 
Camahan,  (1916)  241  U.  S.  241,  36  6.  Ct. 
594,  6a  U.  S.   (L.  ed.)   979. 

Effect  of  payment  by  defendant  of 
medical  expenses. —  The  fact  that  defend- 
ant provided  *'  medical  and  hospital  serv- 
ices and  medicines"  for  the  plaintiff  sub- 
sequent to  his  injury  has  been  held  not 
to  estop  him  from  suing  under  this  Act, 
since  if  plaintin'  had^paid  such  expenses 
defendant's  liability  as  found  by  the  ver- 
dict would  include  such  payments,  and 
theoretically  recovery  has  been  lessened 
to  that  extent.  Waters  v.  Guile,  (€.  C. 
A.  6th  Cir.  1916)  234  Fed.  632,  148  C.  C 

b.  Actions   for    Death 

(1)   In  General 

Measure  of  damages  generally. —  Under 
the  federal  Employers'  Liability  Act,  as 
interpreted  by  the  Supreme  Court  of  the 
United  States,  a  new  and  distinct  right 
of  action  is  given  for  the  benefit  of  the 
dependent  relatives  named  in  the  stat- 
ute, and  the  damages  recoverable  are 
limited  to  such  loss  as  results  l)ecause 
they  have  been  deprived  of  a  reasonable 
expectation  of  pecuniary  benefits  by  the 
wrongful  death  of  the  injured  employee. 
The  damage  is  limited  strictly  to  the 
financial  loss  sustained.  If  there  is  no 
reasonable  expectation  of  pecuniary  bene- 
fits, or  no  financial  loss  sustained,  then 
there  can  be  no  recovery  under  this  Act. 
Michigan  Cent.  R.  Co.  v.  Vreeland,  (1913) 

227  U.  S.  59,  33  S.  Ct.  192,  67  U.  S.  (L. 
ed.)  417,  Ann.  Cas.  1914C  176  and  note; 
American  R.  Co.  c.  Didricksen,  (1913)  227 
U.  S.  145,  33  S.  Ct.  224,  67  U.  S.  (L.  ed.) 
456;  Gulf,  etc.,  R.  Co.  v.  McGinnis,  (1913) 

228  U.  S.  173,  33  S.  Ct.  426,  57  U.  S. 
(L.  ed.)  785;  North  Carolina  R.  Co.  v, 
Zachary,  (1914)  232  U.  S.  248,  34  S.  Ct. 
305,  58  U.  S.  (L.  ed.)  691,  Ann.  Cas. 
1914C  159;  Norfolk,  etc.,  R.  Co.  v,  Hol- 
brook,  (1915)  235  U.  S.  626,  35  S.  Ct. 
143,  69  U.  3.  (L.  ed.)  392;  Chesapeake, 
etc.,  R.  Co.  f.  Gainey,  (1916)  241  U.  S. 
494,  33  S.  Ct.  633,  60  U.  S.  (L.  ed.) 
1124;  Chesapeake,  etc.,  R.  Co.  v,  Kelly, 
(1916)  241  U.  S.  485,  36  S.  Ct.  630,  60 
U.  S.  (L.  ed.)  1117;  Philadelphia,  etc., 
R.  Co.  r.  Harland,  (C.  C.  A.  3d  Cir.  1917) 
239  Fed.  1,  152  C.  C.  A.  51;  Cain  t;. 
Southern  R.  Co.,  (E.  D.  Tenn.  1911)  199 
Fed.  211;  Garrett  v.  Louisville,  etc.,  R. 
Co.,  (C.  C.  A.  6th  Cir.  1912)  197  Fed. 
715,  117  C.  C.  A.  109;  Thomas  v.  Chi- 
cago, etc.,  R.  Co.,  (N.  D.  la.  1913)  202 
Fed.   766;   Kansas  City  Southern  R.  Co. 
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V.  Leslie,  (1914)  112  Ark.  305,  167  S.  W. 
83,  Ann.  Cas.  1915B  834;  McCouUough  f. 
Chicago,  etc.,  R.  Co..  (1913)  160  la.  524, 
142  N.  \V.  67,  47  L.  R.  A.  (N.  S.)  23; 
Louisville,  etc.,  R.  Co.  r.  Thomas,  (1916) 
170  Ky.  145,  185  S.  W.  840;  Louisville, 
etc.,  R.  Co.  r.  Johnson,  (1914)  161  Kv. 
824,  171  S.  W.  847;  Cincinnati,  etc.,  R. 
Co.  V.  Wilson,  (1914)  157  Ky.  460,  163 
S.  VV.  493,  51  L.  R.  A.  (N.  S.)  308; 
Chesapeake,  etc.,  R.  Co.  t".  Dwyer,  (1914) 
157  Ky.  590,  163  S.  W.  752,  (f unapproving 
Louisville  R.  Co.  v.  Stewart.  (1913) 
156  Ky.  550,  161  S.  W.  557;  Dooley  r. 
Seaboard  Air  Line  R.  Co.,  (1913)  163 
N.  C.  454,  79  S.  E.  970,  L.  R.  A.  1916E 
185;  Kenney  t*.  Seaboard  Air  Line  R.  Co., 

(1914)  165  N.  C.  99,  80  S.  E.  1078; 
Bennett  v.  Southern  Ry.  Carolina  Divi- 
sion, (1913)  98  S.*C.  42,  79  S.  E.  710; 
St.  Louis,  etc.,  R.  Co.  r.  Geer,  (Tex.  Civ. 
App.  1912)  149  S.  VV.  1178;  Fogarty  v. 
Northern  Pac.  R.  Co.,  (1915)  85  Wash. 
90,  147  Pac.  652,  L.  R.  A.  1916C  803; 
Fogartv  r.  Northern  Pac.  R.  Co.,  (1913) 
74  Wash.  397,  133  Pac.  609,  L.  R.  A. 
1916C    800;    Culp    v.    Virginian    Ry.    Co., 

(1915)  77  W.  Va.  125,  87  S.  E.  187, 
Compare  Gulf,  etc.,  R.  Co.  r.  McGinnis, 
(Tex.  Civ.  App.  1912)    147  S.  W.  1188. 

The  statute,  in  so  far  as  it  provides  for 
recovery  for  death,  follows  the  lines  of 
Lord  Campbeirs  Act  in  England,  and  in 
its  distinguishing  features  is  identical 
with  that  Act.  It  creates  a  right  of  ac- 
tion where  there  was  none  at  common  law, 
and  one  which  is  entirely  independent  of 
any  which  the  deceased  may  have  had 
in  life,  and  which  comes  originally  to  the 
personal  representative  by  the  operation 
of  the  statute,  and  not  by  the  process 
of  survival.  It  is  one  for  the  exclusive 
benefit  of  certain  specified  persons,  and 
the  damages  recoverable  are  such  as  re- 
sult to  them  by  reason  of  their  having 
been  deprived,  through  the  wrongful 
death  of  the  deceased,  of  a  reasonable 
expectation  of  pecuniary  benefits  attend- 
ant upon  his  continuance  in  life.  Farley 
V.  New  York,  etc.,  R.  Co.,  (1913)  87  Conn. 
328,  87  Atl.  990. 

It  is  now  thoroughly  settled  that  the 
federal  Employers*  Liability  Act  in  its 
essentials  follows  the  first  English  law 
on  the  subject,  that  of  9  and  10  Victoria, 
known  as  Lord  Campbell's  Act,  and  must 
be  construed  as  that  Act  has  been  con- 
strued, not  as  a  mere  continuance  of 
the  right  of  the  injured  employee  in  favor 
of  his  estate,  but  as  grantmg  a  new  and 
independent  cause  of  action  for  the  bene- 
•fit  of  the  dependent  rel-atives  named  in 
the  statute,  and  that  the  damages  recover- 
able are  limited  to  the  financial  loss  sus- 
•  tained  by  their  being  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefit 
bv  the  wrongful  death.  Fogarty  i?.  North- 
ern Pac.  R.  Co.,  (1915)  85  Wash.  90,  147 
Pac.  652,  L.  R.  A.  1916C  803. 


Recovery  by  the  administrator  of  a  de 
ceased  employee  under  the  federal  Em- 
ployers' Liability  Act,  for  the  benefit  of 
those  preferred  thereby,  being  limited  by 
that  Act  to  the  pecuniary  loss  sustained, 
instructions  to  the  jury  based  thereon,  to 
avoid  error,  should  be  clearly  limited  to 
such  pecuniary  loss.  Culp  t*.  Virginian 
R.  Co.,  (1915)  77  W.  Va.  125,  87  S.  E. 
187. 

Amount  of  damages  in  generaL — The 
Employers'  Liability  Act  contains  no  di- 
rections as  to  the  measure  of  damages. 
Sweet  V.  Chicago,  etc.,  R.  Co.,  (1914)  157 
Wis.  400,  147  N.  W.  1054.  It  authorizes 
the  recovery  of  damages  and  places  no 
restriction  on  the  amount,  and  therefore 
no  limitation  applies  except  that  of  the 
damages  actually  sustained.  Devine  r. 
Chicago,  etc.,  R.  Co.,  (1914)  206  111.  248, 
107  N.  E.  595,  Ann.  Cas.  1916B  4S1. 

''The  Federal  Act  in  question  limits 
the  right  of  recovery  in  this  case  to  the 
pecuniary  damages  actually  sustained  by 
the  next  of  kin  of  the  deceased  .  .  .  but 
it  does  not  place  any  arbitrary  limit  on 
the  amount  that  may  be  recovered. 
Plainly  it  would  seem  to  be  the  inten- 
tion of  the  act  that  recovery  may  be  had 
for  the  full  pecuniary  damages  actually 
sustained  by  the  next  of  kin."  Devine  r. 
Chicago,  etc.,  R.  Co.,  (1914)  185  111.  App. 
488,  affirmed  (1914)  266  111.  248.  107 
N.   E.  595,  Ann.  Cas.    1916B   481. 

Ezcessiveness  of  verdict  generally. — 
In  an  action  under  the  federal  Employers' 
Liability  Act  to  recover  for  dependent 
parents  the  pecuniary  loss  sustamed  by 
wrongful  death  of  a  son,  the  instructions 
being  correct,  a  verdict  will  not  be  held 
excessive  simply  because  it  is  not  the 
result  of  a  calculation  based  upon  the 
earning  capacity  of  deceased  at  the  time 
of  his  death,  when  it  is  warranted  upon 
consideration  of  the  reasonable  expecta- 
tion of  benefits  from  the  continuance  of 
his  life  as  it  appears  from  all  of  the 
evidence.  Louisville,  etc.,  R.  Co.  r. 
Thomas,  (1916)  170  Ky.  146,  186  S.  W. 
840. 

In  Southern  Ry.  Carolina.  Division  r. 
Bennett,  (1914)  233  U.  S.  80,  34  S.  Ct. 
566,  58  U.  S.  (L.  ed.)  860,  affirming 
(1913)  98  S.  C.  42,  79  S.  E.  710,  it  ap- 
peared that  the  action  which  was  under 
this  Act  for  the  death  of  the  plaintiff's 
intestate  was  brought  and  tried  in  a  state 
court.  One  of  the  questions  before  the 
Supreme  Court  was  whether  the  damages 
were  excessive,  it  appearing  that  the  ver- 
dict was  for  $25,000,  which  was  reduced 
by  the  trial  court  to  $20,000.  It  was 
held  that  it  was  not  so  excessive  as  to 
warrant  the  judgment  below  being  set 
aside.  The  court  said :  "  The  supposed 
error  most  insisted  upon  is  the  entering 
of  judgment  upon  a  verdict  said  to  be 
manifestly  excessive.  It  is  admitted  that 
the  judge  charged  the  jury  correctly,  ac- 
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cording  to  principles  established  by  Michi- 
gan Central  R.  R.  Co.  r.  Vreeland,  11W3] 
227  U.  S.  59,  [33  S.  Ct.  192,  57  U.  S. 
(L.  ed.)  417],  but  it  is  thought  to  be 
apparent  as  matter  of  law  that  the  jury 
found  more  than  the  charge  or  the  law 
allowed.  The  argument  is  this.  The  de- 
ceased was  making  not  more  than  $900 
a  year  and  the  only  visible  ground  of  in- 
crease was  the  possibility  that  he  might 
be  promoted  from  fireman  to  engineer, 
with  what  pay  was  not  shown.  He  could 
not  have  given  more  than  $700  a  vear 
to  his  family.  His  expectation  of  life 
was  about  thirty  years  by  the  tables  of 
mortality.  Therefore  at  the  legal  rate  of 
interest  the  income  from  $10,000  for 
thirty  years  was  all  that  the  plamtiff  was 
entitled  to,  whereas  she  was  given  the 
principal  of  $20,000  out  and  out.  It  may 
be  admitted  that  if  it  were  true  that 
the  excess  appeared  as  matter  of  law; 
that  if,  for  instance,  the  statute  fixed  a 
maximum  and  the  verdict  exceeded  it,  a 
question  might  arise  for  this  court.  But 
a  case  of  mere  excess  upon  t"he  evidence 
is  a  matter  to  be  dealt  with  by  the  trial 
court.  It  does  not  present  a  question  for 
reexamination  here  upon  a  writ  of  error. 
Lincoln  r.  Power,  [1894]  151  U.  S.  436, 
[14  S.  Ct.  387,  38  U.  S.  (L.  ed.)  224]; 
Herencia  r.  Guzman,  [1910]  219  U.  S. 
44,  45,  [31  S.  Ct.  135,  55  U.  S.  (L.  ed.) 
81].  The  premises  of  the  argument  for 
the  plaintiff  in  error  were  not  conclu- 
sive upon  the  jury,  and  although  the  ver- 
dict may  seem  to  us  too  large,  no  such 
error  appears  as  to  warrant  our  imput- 
ing to  judge  and  jury  a  connivance  in 
escaping  the  limits  of  the  law." 

In  another  case  plaintiflf'e  intestate 
was  a  common  laborer,  23  years  old  when 
killed.  He  had  remained  witn  and  as- 
sisted his  parents  until  a  few  months 
previous  to  his  death.  Out  of  his  first 
month's  wages  he  sent  $10  to  his  father 
.  because  of  the  latter's  need.  The  parents 
worked  on  a  farm  but  did  not  own  it. 
In  an  action  under  the  federal  Employers' 
Liability  Act,  it  was  held  that  there  was- 
not  such  a  failure  of  proof  of  pecuniary 
loss  to  the  parents  that  defendant  was 
entitled  to  either  judgment  notwithstand- 
ing the  $2,000  verdict,  or  a  new  trial. 
Lundeen  v.  Great  Northern  R.  Co.,  (1915) 
128  Minn.  332,  150  N.  W.  1088. 

Federal  or  state  rule  as  guide. —  It  is 
the  better  and  safer  practice  for  state 
trial  courts  to  adopt  the  measure  of  dam- 
ages sanctioned  and  approved  by  the 
f Serai  Supreme  Court.  Nashville,  etc., 
R.  Co.  V.  Henry,  (1914)  158  Ky.  88,  164 
S.  W.  310. 

And  it  has  been  held  that  a  state 
statute  limiting  the  amount  of  recovery 
is  not  controlling.  Chicago,  etc.,  R.  Co. 
t\  Devine,  (1915)  239  U.  S.  52,  36  S.  Ct. 
27,  60  U.  S.  (L.  ed.)  140,  affirming  (1914) 
266  111.  248,  107  N.  E.  595,  Ann.  Cas. 
i916B  481. 


So  in  another  case  it  is  said  that  the 
amount  of  damages  recoverable  is  not 
governed  by  the  law  of  the  state  where 
the  accident  occurred.  Warren  i*.  Jack- 
son, (1917)  204  111.  App.  676. 

Duty  to  lessen  damages. —  "Ordinarily 
a  person  seeking  to  recover  damages  for 
the  wrongful  act  of  another  must  do  that 
which  a  reasonable  man  would  do  under 
the  circumstances  to  limit  the  amount  of 
the  damages.''  Chesapeake,  etc.,  R.  Co. 
r.  Kelly,  (1916)  241  U.  S.  485,  36  S.  Ct. 
630,  60  U.  S.  (L.  ed.)  1117.  See  also 
Chesapeake,  etc.,  R.  Co.  v.  Gainey,  (1916) 
241  U.  S.  494,  36  S.  Ct.  633,  60  U.  S. 
(L.    ed.)    1124. 

(2)    Pecuniary  Loss 

Pecuniary  loss  must  be  shown. — 
There  must  be  evidence  of  pecuniary  dam- 
age before  damages  can  be  allowed. 
Nashville,  etc.,  Ry.  v.  Anderson,  (1915) 
134  Tenn.  666,  185  S.  W.  677. 

There  must  appear  some  reasonable  ex- 
pectation of  pecuniary  assistance  or  sup- 
port of  which  the  beneficiaries  have  been 
deprived.  Compensation  for  such  loss 
manifestly  does  not  include  damages  by 
way  of  recompense  for  grief  or  wounded 
feelings.  Michigan  Cent.  R.  Co.  v.  Vree- 
land, (1913)  227  U.  S.  59,  33  S.  Ct.  192, 
57  U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C 
176. 

In  this  connection  the  following  in- 
struction has  been  held  correct :  "  If 
you  find  in  favor  of  the  plaintiff,  then  in 
estimating  damages  you  cannot  presume 
that  the  next  of  kin  have  suffered  pe- 
cuniary loss  because  of  the  death  of  Grif- 
fith, but  the  pecuniary  loss,  if  any  has 
been  sustainea,  must  be  proven.  If  you 
^nd  for  the  plaintiff,  you  must  allow 
the  plaintiff  in  your  verdict  for  the  use 
and  benefit  of  herself,  as  wife,  and  her 
minor  children,  if  you  find  that  she  has 
«uch  children,  such  sum  as  in  your  judg- 
ment under  the  proof  will  be  just  com- 
pensation for  the  pecuniary  loss  they 
nave  sustained  by  reason  of  the  death 
of  said  deceased.  In  estimating  such 
sum,  you  should  consider  the  age  of  the 
deceased,  together  with  his  capacity  for 
earning  money,  his  disposition  to  con- 
tribute, to  care  for,,  and  to  furnish  his 
wife  money  as  shown  by  the  evidence,  the 
ages  of  the  children,  and  the  probable 
expectation  of  the  life  of  the  parties 
concerned.  .  .  ."  Griffith  v.  Midland  Val- 
ley R.  Co.,  (1917)  100  Kan.  600,  166  Pac. 
467. 

Mode  of  determining  pecuniary  loss. — 
The  approved  measure  of  recovery  is  the 
present  cash  value  of  the  future  bene- 
fits of  which  the  beneficiaries  were  de- 
prived by  the  death,  making  adequate 
allowance,  according  to  the  circumstances, 
for  the  earning  power  of  money.  Chesa- 
peake, etc.,  R.  Co.  V.  Kelly,  (1916)  241 
U.  S.  485,  36  S.  Ct.  630,  60  U.  S.  (L.  ed.) 
1117  i  Chesapeake,  etc.j  R.  Co,  t*.  Gainey, 
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(1916)   241  U.  a  494,  36  S.  Ct.  633,  60 
U.  S.  (L.  ed.)   1124. 

"  So  far  as  a  verdict  is  based  upon  the 
deprivation  of  future  benefits,  it  will  af- 
ford more  than  compensation  if  it  be 
made  up  by  aggregating  the  benefits  with- 
out taking  account  of  the  earning  power 
of  the  money  that  is  presently  to  be 
awarded.  It  is  self-evident  that  a  given 
sum  of  money  in  hand  is  worth  more 
than  the  like  Hum  of  money  payable  in 
the  future."  Chesapeake,  etc.,  R.  Co. 
17.  Kelly,  (1916)  241  U.  S.  485,  36  8.  Ct. 
630,  60  U.  8.  (L.  ed.)   1117. 

"  Local  conditions  are  not  to  be  disre- 
garded, and  besides,  there  may  be  cases 
where  the  anticipated  pecuniary  advantage 
of  which  the  beneficiary  has  been  deprived 
covers  an  expectancy  so  short  and  is  in 
the  aggregate  00  small  that  a  reasonable 
man  could  not  be  expected  to  make  an 
investment  or  purchase  an  annuity  with 
the  proceeds  of  the  judgment.  But,  as 
a  rule,  and  in  all  cases  where  it  is  reason- 
able to  suppose  that  interest  may  safely 
be  earned  upon  the  amount  that  is 
awarded,  the  ascertained  future  benefits 
ought  to  be  discounted  in  the  making  up 
of  the  award.  We  do  not  mean  to  say  that 
the  discount  should  be  at  what  is  com- 
monly called  the  *  legal  rate '  of  Interest ; 
that  is,  the  rate  limited  by  law,  beyond 
which  interest  is  prohibited.  It  may  be 
that  such  rates  are  not  obtainable  upon 
investments  on  safe  securities,  at  least 
without  the  exercise  of  financial  experi- 
ence and  skill  in  the  administration  of 
the  fund;  and  it  is  evident  that  the  com- 
pensation should  be  awarded  upon  a  basis 
that  does  not  call  upon  the  beneficiaries 
to  exercise  such  ricill,  for  where  this  is 
necessarily  employed  the  interest  return 
is  in  part  earned  by  the  investor  rather 
than  by  the  investment.  This,  however, 
is  a  matter  that  ordinarily  may  be  ad- 
justed by  scaling  the  rate  of  interest  to 
be  adopted  in  computing  the  present  value 
of  the  future  benefits;  it  being  a  matter 
of  common  knowledge  that,  as  a  rule,  the 
best  and  safest  investments,  and  those 
which  require  the  least  care,  yield  only 
a  moderate  return."  Chesapeake,  etc.,  R. 
Co.  ix  Kellv,  (1916)  241  U.  8.  485,  36 
8.  Ct.  630,^60  U.  8.  (L.  ed.)  1117.  See 
also  Chesapeake,  etc.,  R.  Co.  v.  Gainey, 
(1916)  241  U.  8.  494,  36  8.  Ct.  633.  60 
U.   8.    (L.   ed.)    1124. 

The  pecuniary  loss  cannot  be  more  than 
the  loss  which  they  have  sustained  by 
reason  of  the  deprivation  of  the  pecuniary 
benefits  which  they  might  reasonably  have 
received  from  the  deceased  if  he  had 
lived.  Chafin  r.  Norfolk,  etc.,  R.  Co.,  (W. 
D.  Va.  1917)    93  S.  E.  822. 

Legal  duty  to  support  not  criterion. — 
The  criterion  of  loss  is  not  the  legal  duty 
of  support  owed  by  the  deceased  but  the 
pecuniary  benefits  reasonably  to  have  been 
anticipated,  and  hence  notwithstanding 
a  legal   duty   to  support  may  have  ex- 


isted it  would  seem  that  cases  may  arise 
when  no  substantial  damages  could  be 
recovered.  Michigan  Cent.  R.  Co.  r.  Vree- 
Und,  (1913)  227  U.  S.  59,  33  S.  Ct.  192, 
57  U.  8.  (L.  ed.)  417,  Ann.  Caa  1914C 
176  and  note. 

Future  earnings  of  deceased  not  basia 
— In  an  action  to  recover  damages  for 
death  under  this  Act  it  is  error  to  charge 
the  jury  that  future  earnings  may  be 
taken  into  consideration.  Jorgensen  r 
Grand  Rapids,  etc.,  R.  Co.,  (1915)  189 
Mich.  537,  155  N.  W.  636. 

The  excess  earnings  of  the  deceased  ovtn' 
the  amount  reasonably  to  be  expected  to 
be   contributed    to   the   beneficiaries   can- 
not be  reduced  to  a  cash  value  and  as- 
sessed as  an  element  of  recoverable  dam- 
ages.    Southern   R..C0.   r.   Hill,    (1913) 
139   Ga.   549,   77   8.   £.  803,  wherein  the 
court    said:      "The   court    instructed   tiie 
jury,  *  that  two  elements  enter  into  the 
assessment  of  damages  under  the  act  of 
Congress:      first,  if  the  next    of  kin  are 
dependent  and  if  the  deceased  contributed 
money    to    such    next    of    kin,    then    the 
amount     of  such  contributions,  so  far  as 
the  jury  find  that  the  next  of  kin  would 
receive   the   same   during   the   expectancy 
of  the  life  of  the  deceas^,  are  recoverable 
and   should   be   reduced  to   their   present 
cash  value;    the  second  element  entering 
into  the  recovery  is,  that  if  the  deceased 
had  net  earnings  in  excess  of  what  was 
contributed   to   the  next  of  kin,  if  any- 
thing was  so  contributed,  then  such  net 
earnings  in  excess  of  this  sum  as  the  jury 
find  the  deceased  would  likely  have  earned 
during  his  expectancy  of  life,  and  would 
have  accumulated  at  the  time  of  his  death, 
can  be  recovered;  but  you  would  also  have 
to    reduce    them    to    their    present    cash 
value.'    The  evident  purpose  of  Congress 
in  enacting  the  Employers'  Liability  Act 
of  1908  was  to  give  right  of  action,  in  case 
of  the  death  of  the  employee  by  wrongful 
act,  to  certain  relatives  dependent   upon 
the  employee,  for  the  lose  and  financial 
•damage    resulting   from   his  death.     The 
distinction  between  the  parties  to  sue  anc 
the  parties  to  be  benefited  is  made  plain. 
The  suit  must  be  in  the  name  of  the  per- 
sonal representative  of  the  deceased,  but 
the  recovery  is  not  for  the  general  estate 
of  the  decedent,  but  solely  for  the  benefit 
of  dependent  relatives.  .  .  .  The  damages 
recoverable  for  the  benefit  of  a  surviving 
widow  and  children  by  the  personal  repre- 
sentative of  the  deceased  employee  are  for 
the   pecuniary    loss   which    they    sustain. 
.  .  .  The  jury  were  improperly  instructed 
as  to   the  estimation   of  damages.     They 
were  told  that  damages  not  only  were  re- 
coverable for  the  benefit  of  the  surviving 
widow  and  children,  but,  in  case  the  net 
earnings  of  the  deceased  were  in  excess  of 
this  sum,  that  such  excess  was  also  re- 
coverable   by    the   administrator    of    the 
deceased    employee.    Under   the  evidence 
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thi«  charge  was  harmful,  and  requires  a 
new  trial." 

And  even  under  the  amendment  of  April 
5,  1910,  it  has  been  held  that  compensa- 
tion to  the  estate  for  the  deetruction  of 
the  earning  power  of  the  deceased  is  not 
the  proper  meaaure  of  damages.  Chesa- 
peake, etc.,  R.  Co.  i\  Dwyer,  (1914)  157 
Ky.  690,  163  S.  W.  762.  Compare  Louis- 
ville, etc.,  R.  Co.  1?.  Stewart,  (1913)  166 
Ky.  550,  161  S.  W.  557,  a  case  arising 
prior  to  the  amendment,  wherein  it  was 
held  that  "  the  true  measure  of  damages  is 
that  «um  that  will  compensate  his  estate 
for  the  destruction  of  his  power  to  earn 
money." 

In  other  words  the  present  value  of  the 
net  earnings  of  the  deceased  based  on  his 
expectancy  ia  not  the  proper  measure  of 
damages.  Kenney  v.  Seaboard  Air  Line 
R.  Co.,  (1914)  165  N.  C.  99,  80  S.  E.  1078. 

In  another  case  it  is  held  that  where 
it  is  insisted  upon  by  counsel  for  defend- 
ant, that  in  the  instruction  on  the  meas- 
ure of  damages  the  recovery  should  have 
been  limited  to  the  present  value  of  the 
lose  of  future  earnings;  while  this  is  the 
proper  criterion,  and  the  refusal  to  give 
such  an  offered  instruction  is  reverHible 
error,  the  defendant  waives  hie  right  to 
object,  by  failure  to  offer  such  an  instruc- 
tion where  estimation  at  the  present  worth 
is  not  obviated  by  the  language  of  the 
instruction  givoi.  Illinois  Cent.  R.  Co.  v. 
Skinner,  (1917)  177  Ky.  62,  197  S.  W.  552. 

Damages  for  grief  or  wounded  feelings. 
—  Pecuniary  loss  in  the  meaning  of  the 
federal  Employers'  Liability  Act  means 
some  reasonable  expectation  of  pecuniary 
assistance  or  support  of  which  the  depend- 
ents have  been  deprived,  but  does  not  in- 
clude damages  by  way  of  recompense  for 
grief  or  wounded  feelings.  Cain  t*.  South- 
ern R.  Co.,  (E.  D.  Tenn.  1911)  199  Fed. 
211;  Garrett  v,  Louisville,  etc.,  R.  Co., 
(C.  C.  A.  6th  Cir.  1912)  197  Fed.  715,  117 
C.  C.  A.  109;  Louisville,  etc.,  R.  Co.  v. 
HoUoway,  (1916)  168  Ky.  262,  181  S.  W. 
1126;  St.  Louis,  etc.,  R.  Ck).  i?.  Geer,  (Tex. 
Civ.  App.  1912)    149  S.  W.  1178. 

It  has  been  held  that  the  pecuniary  loss 
recoverable  under  the  federal  Employers' 
Liability  Act  by  one  dependent  upon  the 
employee  wrongfully  killed,  must  be  a  loss 
which  can  be  measured  by  some  standard, 
and  does  not  include  an  inestimable  loss 
such  as  that  of  society  and  companionship 
of  the  deceased.  Philadelphia,  etc.,  R.  Co. 
f.  Marland,  (C.  C.  A.  3d  Cir.  1917)  239 
Fed.  1,  152  C.  C.  A.  51;  Cain  t'.  Southern 
R.  Co.,   (E.  D.  Tenn.  1911)    199  Fed.  211. 

Funeral  expenses. —  This  Act  makes  no 
provision  for  the  recovery  by  next  of  kin 
of  funeral  expensios  and  an  allowance 
therefor  is  error.  Delaware,  etc.,  R.  Co.  r. 
Hughes,  (C.  C.  A.  2d  Cir.  1917)  240  Fed. 
941,  153  C.  C.  A.  627;  Philadelphia,  etc., 
R.  Co.  r.  Marland,  (C.  C.  A.  3d  Cir.  1917) 
239  Fed.  1^  152.C.  C.  A.  5L 


So  evidence  aa  to  funeral  charges 
should  not  be  admitted.  Collins  v.  Penn- 
sylvania R.  Co.,  (1914)  163  App.  Div.  452, 
148  N.  Y.  S.  777. 

Medioal  expenses. —  Whether  defendant 
was  entitled  to  have  the  payment  of  hos- 
pital and  medical  bills  taken  into  account 
in  the  assessment  of  damages  is  unimpor- 
tant, where  no  request  to  that  effect  was 
made,  and  presumably  the  recovery  was 
less  than  it  would  have  been  but  for  such 
pavment.  Grand  Trunk  R.  Co.  v.  Knapp, 
(C.  C.  A.  6th  CiT.  1916)  233  Fed.  950,  147 
C.  a  A.  624. 

In  another  case,  however,  it  is  held  that 
a  recovery  will  not  be  allowed  to  a  father, 
in  addition  to  a  son's  recovery,  on  account 
of  expenses  incurred  for  medical  attention 
to  his  son  and  loss  of  the  latter 's  ser^'ices. 
New  York  Cent.,  etc.,  R.  Co.  tx  Tonaellito, 
(1917)  244  U.  S.  360,  37  S.  Ct.  620,  61 
U.  S.  (L.  ed.)  1194. 

Addition  of  per  centum  damages. —  Ten 
per  cent,  damages  may  be  added  by  a  state 
court  of  last  resort  in  affirming  a  judg- 
ment for  the  plaintiff  where  the  defendant 
obtained  a  supersedeas,  and  the  local  law 
makes  10  per  cent,  the  cost  of  it  to  all 
persons  if  the  judgment  is  affirmed.  Louis- 
ville, etc.,  R.  Co.  v.  Stewart,  (1916)  241  U. 
S.  261,  36  S.  Ct.  586,  60  U.  S.  (L.  ed.)  989. 

Interest. —  Interest  on  the  amount  of 
the  verdict  from  the  time  of  the  death  of 
the  employee,  allowed  by  a  state  statute,' 
cannot  be  added  under  the  federal  Act. 
Norton  v.  Erie  R.  Co.,  (1913)  83  Misc.  159, 
144  N.  Y.  S.  656. 

Punitive  damages. —  Punitive  damages 
cannot  be  recovered  in  an  action  for  death 
by  wrongful  act.  Cain  v.  Southern  R.  Co., 
(E.  I).  Tenn.)   199  Fed.  2n. 

c.  Recovery  by  Widow  and  Children 
(1)   In  General 

Measure  of  damages  generally. —  The 
measure  of  damages  in  an  action  to  recover 
for  the  death  of  a  husband  or  father  is 
such  as  will  reasonably  compensate  for 
"  loss  of  pecuniary  benefits  "  and  must  be 
based  on  financial  loss.  Newkirk  v.  Pryor, 
(Mo.  App.  1916)    183  S.  W.  682. 

The  damages  sustained  by  the  widow 
and  children  are  the  benefit  which  might 
be  reasonably  expected  from  the  husband 
and  father  in  a  pecuniary  way  had  he 
lived.  Kansas  City  Southern  R.  Co.  v. 
Leslie,  (1914)  112  Ark.  305,  167  8.  W. 
83,  Ann.  Cas.  1915B  834;  Davis  t?.  Cin- 
cinnati, etc.,  R.  Co.,  (1916)  172  Ky.  65, 
188  S.  W.  1061. 

In  Chesapeake,  etc.,  R.  Co.  i*.  Kelly, 
(1914)  169  Ky.  296,  169  S.  W.  736,  which 
was  an  action  brought  to  recover  the  dam- 
ages sustained  by  a  widow  and  children 
for  the  death  of  the  husband  and  father, 
it  was  held  that  the  trial  court  did  not 
err  in  instructing  the  jury  as  follows: 
'^  If  the  jury  should  find  for  plaintiff,  they 
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should  fix  the  damages  at  such  sum  as 
would  reasonably  compensate  the  depend- 
ent members  of  the  family  of  said  Kelly, 
if  any  there  be,  for  the  pecuniary  loss,  if 
any,  shown  by  the  evidence  to  have  been 
sustained  by  them  beeaufie  of  said  Kelly's 
injury  and  death.  In  fixing  said  amount, 
the  jury  are  authorized  to  take  into  con- 
sideration the  evidence  showing  the  dece- 
dent's age,  habits,  business  ability,  earning 
capacity,  probable  duration  of  life,  and 
also  the  pecuniary  loss,  if  any,  which  the 
jury  may  find  from  the  evidence  that  the 
dependent  members  of  his  family,  if  any, 
have  sustained  because  of  being  deprived 
of  such  maintenance  or  support  or  other 
pecuniary  advantages,  if  any,  which  the 
jury  may  believe  from  the  e\'idence  they 
would  have  derived  from  his  life  there- 
after. If  the  jury  find  for  the  plaintiff 
they  will  find  a  gross  sum  for  the  plaint ifl' 
against  the  defendant  which  munt  Jiot  ex- 
ceed the  probable  earning  of  Matt  Kelly 
had  he  lived.  The  gross  sum  to  be  found 
for  plaintiff,  if  the  jury  find  for  the  plain- 
tiff, must  be  the  aggregate  of  the  sum 
which  the  jury  may  find  from  the  evidence 
and  fix  as  the  pecuniary  loss  as  above  de- 
scribed, which  each  dependent  member  of 
Matt  Kelly's  family  may  have  sustained  by 
his  death,  stating  the  amount  awarded  his 
widow,  Addie  Kelly,  Matt  L.  Kelly.  Ruth 
.  Kelly,  Thomas  J.  Kelly,  and  Richard 
Kelly,  if  any  for  them,  or  any  of  them, 
but  such  findings  in  tlie  aggregate  must 
•not  exceed  $32,000.  They  will  not  find 
any  sum  for  Sylvester  Kelly.  In  other 
words,  if  the  jury  find  for  the  plaintiff, 
you  must)  in  your  verdict,  state  also  the 
•respective  amounts  awarded  each  depend- 
ent member  of  decedent's  family,"  etc. 

In  Norfolk,  etc.,  R.  Co.  r.  Holbrook, 
(1916)  235  U.  S.  626,  35  S.  Ct.  143,  59 
U.  S.  (L.  ed.)  392  {reversing  (C.  C.  A.  4th 
Cir.  1914)  216  Fed.  687,  131  C.  C.  A.  621), 
the  suit  was  by  a  widow  as  administratrix, 
an  assignment  in  error  related  to  a  single 
sentence  in  instruction  No.  5  wherein  com- 
parison was  made  between  the  pecuniary 
injuries  of  a  widow  and  infant  children 
.and  those  of  adults  or  mere  next  of  kin. 
The  court  said:  "The  railway  company 
duly  excepted  because  *  the  court  tells  the 
jury  that  the  widow  and  infant  children  of 
decedent  are  entitled  to  larger  damages 
than  would  be  the  case  of  persons  suing 
who  were  more  distantly  related.'  The 
.exception  was  overruled,  and  this  action 
is  now  relied  on  as  material  error  requir- 
Jng  a  reversal.  Under  the  Employers'  Lia- 
bility Act,  where  death  is  instantaneous, 
•  the  beneficiaries  can  recover  their  pecu- 
niary loss  and  nothing  more;  but  the  re- 
lationship between  them  and  the  deceased 
is  a  proper  circumsitance  for  consideration 
in  computing  the  same.  The  elements 
which  make  up  the  total  damage  resulting 
to  a  minor  child  from  a  parent's  death 
may  be  materially  different  from  those  de- 


manding   examination    where   the  benefi- 
ciary is  a  spouse  or  collateral  dependent 
relative;  but  in  every  instance  the  award 
must   be   based   upon   money   values,  the 
amount  of  which  can  be  ascertained  only 
upon   a  view   of   the  peculiar   facts  pre- 
sented.    Michigan  Cent.  R.  Co.  i?.  Vree- 
land,  [1913]   227  U.  S.  69.  68.  72,  73,  57 
U.  S.  (L.  ed.)  417,  420,  422,  423,  33  S.  Ct 
192,  Ann  Cas.  1914C  176;  American  R,  Co. 
V.  Didfficksen,  [1913]   227  U.  S.  145,  149. 
S7  U.  S.   (L.  ed.)   456,  457,  33  S.  Ct.  224; 
Gulf,  etc.,  R.  Co.  V.  McGinnis,  [1913]  228 
U.  S.  173,  175,  176,  57  U.  S.  (L.  ed.)  785. 
786,  787,  33  S.  Ct.  426.  3  N.  C.  C.  A.  806: 
North  Carolina  R.  Co.  i\  Zachary,  [1914] 
232  U.  S.  248,  256,  267,  58  U.  S.  (L.  ed.) 
591,  594,   595,  34   S.  Ct.  305,  Ann.  Cas. 
1914C  159.     In  the  presenrt  case  there  was 
testimony  concerning  the  personal  quali- 
ties of  the  deceased  and  the  interest  which 
he   took    in    his   family.     It    was  proper, 
therefore,  to  charge  that  the  jury  might 
take  into  consideration  the  care,  attention, 
instruction,  training,  advice,  and  guidance 
which  the  evidence  show^ed  he  reasonably 
might  have  been  expected  to  give  his  chil 
dren  during  their  minority,  and  to  include 
the  pecuniary  value  thereof  in  the  damages 
assessed.     But  there  was  nothing  —  indeed 
there  could  be  nothing  —  to  show  the  hy- 
pothetic injury  which  might  have  befallen 
some  unidentified  adult  beneficiary  or  de- 
pendent next  of  kin.     The  ascertained  cir- 
cumstances   must    govern    in    every  case. 
There  was   no    occasion    to    compare  the 
rights    of    the    actual    beneficiaries   with 
those    of    supposed    dependents;    and   we 
think  the  trial  court  plainly  erred  when 
it  declared  that  where  the  persons  suffer- 
ing injury  are  the  dependent  widow  and 
infant  children  6f  a  deceased  husband  and 
father  the  pecuniary  injury  suffered  would 
be   much  greater  tihan   where   the  benefi- 
ciaries were  adults  or  dependents  who  were 
mere  next  of  kin.    This  gave  the  jury  oc- 
casion for  indefinite  speculation  and  rather 
invited  a  consideration  of  elements  whoUr 
irrelevant  to  the  true  problem  presentea, 
—  to    indulge    in    conjecture    instead   of 
weighing    established    facts.      Merchantr 
Mut.  Ins.  Co.  V.  Baring.  [1874]  20  Wall. 
169,  161,  22  U.  S.  (L.  ed.)  250,  251.    The 
facts  brought  out  during  the  course  of  the 
trial  were  adequate  to  constitute  a  strong? 
appeal  to  the  sympathy  naturally  engen- 
dered in  the  minds  of  jurors  by  the  misfor- 
tunes of  a  widow  and  her  dependent  chil- 
dren.   In  such  circumstances  it  was  espe- 
cially  important  that   the  charge  should 
be  free  from  anything  which  they  might 
construe  as  a  permission  to  go  outside  of 
the  evidence.     It  is  the  duty  of  the  court 
in  its  relation  to  the  jury  to  protect  the 
parties  from  unjust  verdicts  arising  fn^m 
.impulse,   passion,   or   prejudice,   or  fmin 
any    other    violation    of    lawful    riphtf. 
Plcr.sants  r.  Fant,   [1876]   22  Wall.  116, 
121,  22  U.  S.  (L.  ed.)  780,  782,    Consider- 
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ing  the  whole  record  we  feel  obliged  to 
conclude  that  the  probable  result  of  the 
indicated  language  in  instruction  No.  5 
wae  materially  to  prejudice  the  rights  of 
the  railway  company.'' 

Mode  of  determining  damages. —  The 
pecuniary  loss  of  a  widow  and  minor  child 
IB  not  what  the  deceased  might  hAve 
earned,  but  what  part  of  his  earnings  they 
might  reasonably  have  expected  to  receive. 
Xaahville,  etc.,  R.  Co.  v.  Anderson,  (1916) 
134  Tenn.  666,  185  S.  W.  677,  Ann.  Cas. 
1917D  002. 

And  in  general  it  has  been  said  as  to  the 
measure  of  damages:  "  In  cases  brought 
under  the  Employers'  Liability  Act,  the 
only  right  of  recovery  is  that  conferred  by 
the  statute,  and  the  damages  recoverable 
are  only  such  aa  are  named  by  its  terms. 
The  Supreme  Court  has  repeatedly  held 
that  in  actions  uhder  this  act  the  measure 
of  damages  is  the  pecuniary  loss  resulting 
from  death  and  sustained  by  the  desig- 
nated beneficiaries.  This  is  usually  lim- 
ited to  lose  of  support,  though  extended  by 
the  amendment  of  1010  to  conscious  pain 
and  suffering  endured  by  the  decedent. 
Garrett  t?.  Louisville,  etc.,  R.  Co.,  [1014] 
235  U.  S.  308,  35  S.  Ct.  32,  50  U.  S.  (L. 
ed.)  242;  St.  Louis,  etc.,  Co.  a  Craft, 
[1915]  237  U.  S.  648,  36  S.  Ct.  701,  59 
U.  S.  (L.  ed.)  1160;  Kansas  City  S.  R.  Co. 
V.  Leslie,  [1015]  238  U.  S.  500,  35  S.  Ct. 
844,  50  U.  S.  (L.  ed.)  1478.  Excepting  as 
enlarged  by  statute,  the'  pecuniary  loss  of 
a  widow  and  children  resulting  from  death 
can  be  no  more  than  from  the  nature  of 
their  relation  to  the  deceased  they  can 
sustain.  The  widow  and  children  cannot 
sustain  loss  for  funeral  expenses  of  the 
husband  and  father  because  they  are  in  no 
sense  liable  for  them.  Liability  for  fu- 
neral expenses  rests  upon  his  estate,  for 
loss  to  whieh  a  right  of  action  is  other- 
wise afforded.  As  the  widow  and  chil- 
dren cannot  sustain  such  a  loss,  damages 
for  such  a  lose  cannot  be  included  in  dam- 
ages awarded  exclusively  for  their  bene- 
fit." Philadelphia,  etc.,  R.  Co.  v.  Mar- 
land,  (C.  C.  A.  3d  Cir.  1017)  230  Fed.  1, 
152  C.  C.  A.  51. 

The  damages  awarded  in  favor  of  a 
widow  and  minor  child  should  include  such 
sum  as  the  widow  might  reasonably  expect 
to  receive  from  her  husband  for  support, 
and  such  a  sum  as  the  child  might  reason- 
ably expect  to  receive  from  his  father  for 
support  during  minority.  Nashville,  etc., 
R.  Co.  r.  Anderson,  (1016)  134  Tenn.  666, 
185  8.  W.  677,  Ann.  Cas.  1017D  002. 

And  the  recovery  should  be  confined  to 
such  a  sum  as  will  reasonably  compensate 
the  widow  and  children  of  the  decedent 
for  such  pecuniary  benefits  as  the  evidence 
showe  they  had  a  reasonable  expectation 
of  receiving  from  the  decedent  in  tlie  event 
of  the  continuance  of  his  life.  Louisville, 
etc.,  R.  Co.  V.  Johnson,  (1014)  161  Ky. 
824,  171  S.  W.  847,  follotcing  Chesapeake, 
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etc.,  R.  Co.  V.  Dwyer,  (1014)  157  Ky.  500, 
163  S.  W.  752. 

So  a  charge  to  the  jury  on  the  measure 
of  damages  is  erroneous,  where  a  recovery 
is  permitted,  not  only  for  the  pecuniary 
loss  sustained  by  the  wife  and  children, 
but  also  for  an  excess  of  the  decedent's 
earnings  during  his  expectancy  of  life. 
Southern  R.  Co.  r.  Hill,  (1013)  130  Ga. 
540,  77  S.  £.  803. 

In  this  connection  it  has  been  held  tnax 
a  plaintiff  is  not  entitled  to  recover  a 
greater  sum  than  will  produce  annually, 
for  the  wife  during  the  38  years  life  ex- 
pectancy of  her  husband,  and  also  for  the 
child  during  a  period  of  21  years,  the  timt> 
it  could  reasonably  'expect  pecuniary  bene- 
fits from  its  father,  what  both  would  rea- 
sonably expect  from  the  deceased  had  he 
lived,  the  principal  sum  so  provided  for 
the  two  beneficiaries  to  be  exhausted  by 
such  annual  pa3rmentB  at  the  expiration  of 
the  deceased's  life  expectancy.  In  other 
words,  such  a  sum  as  will  purchase  annu- 
ities equal  to  what  they  reasonably  ex- 
pected to  receive  from  deceased  for  the 
periods  of  38  and  21  years,  respectively. 
Cl}afin  V.  Norfolk,  etc.,  R.  Co.,  (W.  Va. 
1017)  03  S.  E.  822. 

Value  of  attention*  and  care.— The 
value  of  the  attention  and  of  the  care 
which  a  wife  gives  a  husband  or  a  hus- 
band gives  a  wife  is  pecuniary  in  the 
last  analysis,  and  is  a  thing  that  can  be 
recovered  for.  Vreeland  v.  Michigan 
Cent.  R.  Co.,  (N.  D.  Ohio  1010)  180  Fed. 
405. 

Presumption  as  to  pecuniary  loss. — 
"  When  the  relation  between  deceased  and 
the  beneficial  plaintiff  is  that  of  husband 
and  wife  or  parent  and  minor  child,  in 
the  absence  of  evidence  to  the  contrary, 
actual  pecuniary  loss  will  be  presumed 
from  the  death."  Gilliam  v.  Southern 
R.  Co.,  (1017)  108  S.  C.  106,  03  S.  E. 
865. 

Effect  of  abandonment  of  wife. — 
Although  a  man  may  have  abandoned  hib 
wife  and  child  and  failed  to  support 
them,  which  act  is  by  statute  a  misde- 
meanor, they  still  have  a  legal  pecuniary 
interest  in  the  continuance  of  his  life. 
The  fact  that  he  had  abandoned  them  and 
had  failed  to  perform  the  duty  imposed 
upon  him  by  the  law  does  not  absolve 
him  from  the  obligation,  nor  deprive  them 
of  the  right  to  have  it  enforced.  Gilliam 
17.  Southern  R.  Co.,  (S.  C.  1017)  03  S.  E. 
865. 

But  "  although  the  technical  right  may 
exist,  yet  the  deprivation  of  it  may  cause 
very  little,  or,  possibly,  no  actual  finan- 
cial loss,  for  it  mav  be  shown  from  the 
relation,  circumstances,  and  relative  con- 
dition of  deceased  and  the  surviving 
relatives  for  whose  benefit  the  action  is 
brought  that  no  actual  pecuniary  loss, 
present  or  prospective,  resulted  to  them 
from  his  death;    and  it   is  well   settled 
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that  it  is  only  for  such  loss  that  re- 
covery may  be  had."  So  wliere  it  ap- 
pears from  the  undisputed  evidence  that 
deceased  had  not  supported  his  wife  and 
child,  recovery,  if  at  all,  should  be  lim- 
ited to  the  prospective  loss  which  the 
widow  and  daughter  have  actually  sus- 
tained by  reason  of  the  deprivation  of 
tlieir  right  of  support.  Gilliam  v.  South- 
ern R.  Co.,   (S.  C.  1&17)   93  S.  E.  865. 

Effect  of  wife's  forfeiture  of  right  to 
support. —  In  view  of  evidence  tending  to 
show  that  the  wife  had  forfeited  her  right 
of  support,  it  was  held  that  the  court 
should  have  given  defendant's  request,  to 
wit :  "I  charge  you  the  measure  of  dam- 
ages is  the  amount  which  will  compen- 
sate the  surviving  beneficiaries  for  the 
actual  pecuniary  loss,  and  the  jury 
should  apportion  the  amount  among  them 
according  to  the  loss  of  each."  Gilliam 
f.  Southern  R.  Co.,  (S.  C.  1917)  93  S.  E. 
865. 

Effect  of  divorce  judgment  ordering 
payments  to  support  child. —  In  an  action 
for  the  benefit  of  the  wife  and  child  of  an 
employee  who  has  been  killed  in  the  serv- 
ice of  a  carrier  it  has  been  held  to  .be 
error  to  admit  evidence  of  a  judgment  of 
div(drce  in  which  the  deceased  was  ordered 
to  pay  a  certain  sum  to  the  wife  in  sup- 
port of  the  child.  In  this  connection  it 
was  said:  ''There  is  nothing  said  in  the 
judgment  indicating  that  this  is  the  only 
sum  which  he  will  ever  be  called  upon  to 
pay  in  support  of  his  child,  and  it  is  a 
well-known  rule  of  law  in  this  state  that 
such  judgments  may  be  opened  up  at  any 
time,  by  appropriate  proceedings,  and 
additional  allowances  made,  if  the  proof 
on  such  proceedings  justifies  it.  More- 
over, the  child  was  not  a  party  to  that 
proceeding,  and  the  judgment  ordering 
the  allowance  is  by  no  means  binding  on 
it."  Davis  t;.  Cincinnati,  etc.,  R.  Co., 
(1916)    172  Ky.   55,  188  S.  W.   1061. 

(2)   Action  by  Widow 

Measure  of  damiages  generally. — An 
instruction  telling  the  jury  that  the  meas- 
ure of  recovery  is  such  an  amount  in 
damages  as  would  fairly  and  reasonably 
compensate  the  widow,  who  was  the  sole 
beneficiary,  for  the  loss  of  pecuniary 
benefits  she  might  reasonably  have  re- 
ceived if  the  deceased  had  not  been 
killed,  is  correct.  Louisville,  etc.,  R.  Co. 
«.  Holloway,  (1916)  168  Ky.  262,  181 
8.  W.  1126. 

A  charge  to  the  jury  on  the  measure 
of  damages  is  not  erroneous  where  the 
instructions  limited  the  recovery,  so  that 
it  could  not  exceed  the  actual  pecuniary 
loss  which  the  widow  sustained  by  the 
decedent's  death  or  in  any  event  exceed 
the  amount  claimed  in  the  petition  which 
was  itself  less  than  the  evidence  showed 
the  decedent's  earning  capacity  would 
iMve     be<9Q     during     such     expectancy. 


Chesapeake,  etc.,  R.  Co.  v.  Dwyer,  (1915) 
162  Ky.  427,  172  S.  W.  918.  See  also 
Chesapeake,  etc.,  R.  Co.  v.  Komhoff, 
(1^15)    167  Ky.  353,  180  S.  W.  523. 

Loss  of  society. —  The  loss  of  the  com- 
panionship or  society  of  a  husband  is  not 
an  element  of  recoverable  damages.  St. 
Louis,  etc.,  R.  Co.  i\  Geer,  (Tex.  Civ.  App. 
1912)    149  S.  W.  1178. 

(3)  Actions  by  Children 

Measure  of  damages  generally. —  The 
elements  which  make  up  the  total  dam- 
ages resulting  to  a  minor  child  from  a 
parent's  deatli  may  be  materially  differ- 
ent from  those  demanding  examination 
where  the  beneficiary  is  a  spouse  or  col- 
lateral dependent  relative;  but  in  every 
instance  tne  award  must  be  based  upon 
money  values,  the  amount  of  which  can 
be  ascertained  only  upon  a  view  of  the 
peculiar  facts  presented.  Norfolk,  etc., 
R.  Co.  V.  Holbrook,  (1916)  235  U.  S.  625, 
35  S.  Ct.  143,  59  U.  S.   (L.  ed.)   392. 

In  an  action  brought  for  the  benefit  of 
dependent  children,  the  correct  measure 
of  damage  to  be  assessed  is  the  pecuniary 
loss  to  such  dependent  children  by  reason 
of  the  wrongful  death  of  the  parent ;  that 
is,  such  an  amount  as  deceased  would 
reasonably  be  expected,  under  all  the 
facts  and  circumstances  in  the  case,  to 
have  contributed  toward  the  mainte- 
nance and  education  of  his  dependent 
children.  Kansas'  City,  etc.,  R.  Co.  t*.  Roe, 
(1915)    50  Okla.   106,   160  Pac.   1035. 

Loss  of  care,  society  and  companionship. 
—  There  are  cases  holding  that  it  is 
proper  to  allow  daniages  for  the  loss  to 
a  diild  of  the  care,  society  and  com- 
panionship of  a  parent.  8o  the  United 
States  Supreme  Court  has  said:  **A 
minor  child  sustains  a  loss  from  the 
death  of  a  parent,  and  particularly  of  a 
mother,  of  a  kind  altogether  different 
from  that  of  a  wife  or  husband  from  the 
death  of  the  spouse.  The  loss  of  society 
and  companionship,  and  of  the  acts  of 
kindness  which  originate  in  the  relation 
and  are  not  in  the  nature  of  services,  are 
not  capable  of  being  measured  by  any 
material  standard.  B\it  the  duty  of  the 
mother  to  minor  children  is  that  of 
nurture,  and  of  intellectual,  moral  and 
physical  training,  such  as  when  obtained 
from  others  must  be  for  financial  com- 
pensation. In  such  a  case  it  has  been 
held  that  the  deprivation  is  such  as  t.o  ad- 
mit of  definite  valuation,  if  there  be  evi- 
dence of  the  fitness  of  the  parent  and  that 
the  child  has  been  actually  deprived  of 
such  advantages."  Michigan  Cent.  R.  Co. 
v.  Vreeland,  (1913)  227  U.  S.  69,  33  S. 
Ct.  192,  67  U.  S.  (L.  ed.)  417,  Ann.  Cas. 
1914C  176  and  note. 

So  in  an  action  under  this  Act  for  the 
death  of  an  employee,  an  instruction  per- 
mitting a  recovery  for  the  loss  sustained 
by  decident's  children,  consisting  of  their 
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loss  of  care,  attention,  instruction,  and 
training,  from  their  father's  death,  was 
iield  not  to  be  erroneous.  Buke  r.  St. 
Louis,  etc.,  R.  Co.,  (W.  D.  Ark.  1909) 
172  Fed.  684.  See  also  Cain  v.  Southern 
R.  Co.,  (E.  D.  fenn.  1911)  199  Fed.  211; 
St.  Louis,  etc.,  R.  Co.  r.  Qecr,  (Tex.  Civ. 
App.  1912)    149  S.  W.  1178. 

But  in  another  case  it  was  held  im- 
proper to  charge  as  follows:  "In  fixing 
the  amount  of  the  loss  of  the  infant  Ruth 
Davis  on  account  of  the  wrongful  death 
of  the  said  Oscar  Davis,  her  father,  if 
any,  you  may  take  into  consideration  the 
money  value,  if  any,  of  that  care,  coun- 
sel, training,  and  education,  if  any, 
which  the  said  Ruth  Davis  might  reason- 
ably have  received  from  him,  and  which 
can  only  be  supplied  by  the  service  of 
another  for  compensation,  and  of  which 
she  has  been  deprived  by  the  wrongful 
death  of  her  father,  Oscar  Davis,  if  any, 
and  basing  your  finding,  if  any,  only 
upon  the  evidence  in  this  case."  Davis  v. 
Cincinnati,  etc.,  R.  Co.,  (1916)  172  Ky. 
55.  188  S.  W.  1061. 

Right  of  child  to  support  not  question 
for  jury. — ^A  minor  child  has  the  right  to 
expect  such  pecuniary  assistance  from  the 
father,  during  the  period  of  minority,  as 
the  father  is  financially  able  to  furnish. 
It  is  therefore  improper  to  siibmit  to  the 
JU17  the  question  whether  the  infant 
child  has  a  right  to  expect  financial  as- 
sistance from  the  contmued  life  of  the 
father.  Davis  v,  Cincinnati,  etc.,  R.  Co., 
(1916)   172  Ky.  56,  188  S.  W.  1061. 

Daughter  an  invalid. —  Testimony  tend- 
ing to  show,  on  the  question  of  pecuniary 
damage  to  a  daughter  from  the  loss  of 
her  father,  that  she  was  a  confirmed  in- 
valid, had  never  been  able  to  do  work 
for  herself,  and  that  her  father  had  been 
attentive  to  her  wants  and  had  provided 
for  her  necessities  and  her  comfort,  has 
been  held  admissible  as  tending  to  show 
her  actual  pecuniary  loss.  Lynch  r.  Cen- 
tral Vermont  R.  Co.,  (1915)  89  Vt.  363, 
95  Atl.  683. 

d.  Actions  for  Death  of  Son 

In  general. —  Where  a  parent  is  seeking 
to  recover  damages  for  the  death  of  an 
infant  son  it  is  enough  that  there  is  a 
reasonable  expectation  of  pecuniary  bene- 
fit from  the  continuance  of  the  life  of 
the  child.  Raines  v.  Southern  R.  Co., 
(1915)  169  N.  C.  189,  85  S.  E.  294, 
wherein  the  court  said :  "  We  are  also 
of  the  opinion  that  there  was  error  in 
the  instruction  of  the  court  in  regard  to 
the  measure  of  damages,  and,  as  the 
question  may  be  again  raised,  we  will 
now  decide  it.  The  intestate,  at  the  time 
of  his  death,  was  employed  in  interstate 
commerce,  and  the  case  was  therefore 
properly  tried  under  the  federal  employ- 
ers' Liability  Act.  With  respect  to  dam* 
a^a  the  court  instructed  the  jury  that 


the  burden  was  on  the  plaintiff  to  sat- 
isfy the  jury  that  the  intestate  would 
have  continued  to  contribute  to  the  sup- 
port of  his  father  after  he  arrived  at 
the  age  of  21  years,  and,  further,  that 
he  must  satisfy  them  as  to  the  amount 
of  such  contribution  as  he  would  have 
made  after  his  maturity.  This  could 
hardly  be  the  rule  intended  by  Con- 
gress, as  such  facts  would  be  incapable 
of  anything  like  accurate  or  even 
approximate  proof.  They  depend  so  much 
upon  contingencies  as  to  be  beyond  human 
ken.  We  cannot  foretell  what  a  man 
will  do  with  his  estate  in  the  future,  and 
therefore  Congress,  aware  of  this  diffi- 
culty in  making  proof,  required  that  the 
amount  of  recovery  should  be  measured 
by  the  reasonable  expectation  of  benefit 
which  would  accrue  to  the  parent,  or  a 
dependent,  by  the  continuance  of  the  life 
in  question.  We  think  this  part  of  the 
charge,  in  its  general  scope  and  tendency, 
was  not  in  accordance  with  the  correct 
principle  to  be  gathered  from  the  evident 
meaning  and  purpose  of  the  act,  and  we 
have  already  so  decided." 

Where  the  evidence  tends  to  prove  that 
the  relation  between  the  deceased  em- 
ployee and  his  father  was  affectionate 
and  that  the  deceased  had  contributed  to 
the  support  of  his  father  the  jury  had  a 
right  to  infer  that  he  would  continue  to 
do  so  and  to  award  substantial  damages. 
Saunders  t?.  Southern  R.  Co.,  (1914)  167 
N.  C.  376,  83  S.  E.  573. 

Loes  of  society. —  Loss  of  companion- 
ship or  society  of  a  son  is  not  an  element 
of  recoverable  damages.  American  R. 
Co.  V,  Didricksen,  (1913)  227  U.  S.  145, 
33  S.  Ct.  224,  57  U.  S.  (L.  ed.)  456  j  St. 
Louis,  etc.,  R.  Co.  r.  Geer,  (Tex.  Civ. 
App.  1912)   149  S.  W.  1178. 

Mental  suffering. — 'Mental  anguish  suf- 
fered by  the  parents  is  not  an  element  of 
damages.  McCullough  f.  Chicago,  etc., 
R.  Co.,  (1913)  160  la.  524,  142  N.  W.  67, 
47  L.  R  A.  (N.  S.)  23. 

e.  Apportionment  of  Damages 

In  general. —  In  this  connection  it  has 
been  said  by  the  United  States  Supreme 
Court:  "The  Employers'  Liability  Act 
is  substantially  like  Lord  Campbell's 
Act,  except  that  it  omits  the  requirement 
that  the  jury  should  apportion  the  dam- 
ages. That  omission  clearly  indicates  an 
intention  on  the  part  of  Congress  to 
change  wliat  was  the  English  practice 
so  as  to  make  the  Federal  statute  con- 
form to  what  was  the  rule  in  most  of 
the  states  in  which  it  was  to  operate. 
Those  statutes,  when  silent  on  the  sub- 
ject, have  generally  been  construed  not 
to  require  juries  to  make  an  apportion- 
ment. Indeed,  to  make  them  do  so  will, 
in  many  cases,  double  the  issues;  for,  in 
connection  with  the  determination  of  neg- 
ligence and  damage,  it  would  be  necoMary 
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also  to  enter  upon  an  investigation  of  the 
domestic  afl'airs  of  the  deceased  —  a  mat- 
ter for  Probate  Courts  and  not  for 
jurors."  Central  Vermont  R.  Co.  v. 
White,  (1914)  238  U.  S.  507,  35  S.  Ct. 
865,  59  U.  S.  (L.  ed.)  1433,  Ann.  Cas. 
1916B  252.  See  also  Hadley  r.  Union 
Pac.  R.  Co.,  (1916)  99  Neb.  349,  156  N. 
W.  756. 

"  The  federal  statute  makes  no  pro- 
vision for  the  apportionment  of  the  fimd, 
and  therefore  the  state  statute  controls. 
The  source  of  the  recovery  is  the  United 
States  statute,  and  that  indicates  only 
the  different  classes  of  the  beneflciaries, 
and  the  manner  of  ascertaining  the 
amount  due.  Hut  when  the  amount  and 
class  arc  ascertained,  the  sum  paid  or 
recovered  must  be  distributed  in  that 
class  according  to  the  requirement  of  the 
state  law.  In  this  case  there  being  a 
widow  and  a  child,  the  amount  is  to  be 
divided  between  them  according  to  our 
statute,  two-thirds  to  the  child  and  one- 
third  to  the  widow.  That  matter  is 
regulated  bv  the  state  statute  of  distri- 
bution." In  re  Stone,  (1917)  173  N.  C. 
208,  91  S.  E.  852. 

Directing  jury  to  apportion. —  It  is  not 
error  to  direct  the  jury  to  apportion  the 
damages  in  an  action  for  death  of  an  em- 
ployee where  award  is  not  excessive 
as  to  any  of  the  several  dependents  or  as 
a  w^hole.  Illinois  Cent.  R.  Co.  v.  Skin- 
ner, (1917)   177  Ky.  62,  197  S.  W.  652. 

So  the  trial  court  does  not  commit 
error  in  requiring  the  jury  to  apportion 
the  award  of  damages  so  as  to  show  what 
sum  thev  found  on  the  cause  of  action  for 
deceased's  pain  and  suffering  and  the 
cause  of  action  in  favor  of  the  deceased's 
widow  and  next  of  kin  for  their  pecuniary 
loss.  St.  Louis,  etc.,  R.  Co.  v.  Rodgers, 
(1915)  118  Ark.  263,  176  S.  W.  696,  where- 
in  the  court  said:  "  In  Gulf,  etc.,  R.  Co. 
p.  McGinnis,  [1913]  228  U.  S.  173-176,  33 
S.  C^.  426,  57  U.  S.  (L.  ed.)  785  [787],  it 
is  said :  '  Though  the  judgment  may  be 
for  a  gross  amount,  the  interest  of  each 
beneficiary  must  be  measured  by  his  or  her 
individual  pecuniary  loss.  That  appor- 
tionment is  for  the  jury  to  return.  This 
will,  of  course,  exclude  any  recovery  in 
behalf  of  such  as  show  no  pecuniary  loss.' 
In  St.  Louis  R.  Co.  v.  Hesterly,  [1913]  228 
U.  S.  702,  33  S.  Ct.  703,  57  U.  S.  (L.  ed.) 
1031,  it  is  held  that  under  the  act  only 
one  recovery  can  ])e  had.  And  in  Tavlor 
r.  Taylor,  [1914]  232  U.  S.  363,  34  S. 
Ct.  350,  68  U.  S.  (L.  ed.)  638,  it  was 
held  that  the  act  under  consideration 
supersedes  all  state  statutes  upon  the 
subject  covered  by  it,  and  that  the  distri- 
bution of  the  amount  recovered  in  an  ac- 
tion for  the  death  of  an  employee  is  deter- 
mined by  the  provisions  of  the  federal 
statute  and  not  by  the  state  laws.  See, 
also,  St.  Louis,  etc.,  R.  Co.  i\  Hesterly, 
eupra.  There  is  nothing  in  any  of  these 
decisions  that  requires  that  the  jury,  In 


returning  their  verdict,  should  apportion 
the  damages  between  the  two  causes  oi 
action,  showing  the  amount  allowed  for 
the  deceased's  pain  and  suffering  and  the 
amount  allowed  for  pecuniary  loss  to  the 
widow  and  next  of  kin.  The  statute  and 
the  amendment,  as  we  construe  it,  does  not 
require  that  there  should  be  anv  such  ap- 
portionment. It  does  require  that  there 
'shall  be  only  one  recovery  for  the  same 
injury,'  and  the  personal  representative  is 
entitled  to  recover  only  for  the  benefit  of 
those  surviving  relatives  of  the  deceased 
employee  who  derived  pecuniary  assistance 
from  him  during  his  life,  and  w^ho  there- 
fore were  entitled  to  compensation  for  the 
pecuniary  Joss  resulting  to  them  from  his 
death.  Aa  was  said  in  the  case  of  Rail- 
way Co.  V.  McGinnis,  supra:  *  The  recov- 
ery  must  therefore  be  limited  to  compen- 
sating those  relatives,  for  whose  benefit 
the  administrator  sues,  as  are  shown  to 
have  sustained  some  pecuniary  loss.' " 

Decisions  that  jury  should  apportion. — 
The  jury  should  apportion  the  amount  of 
damages  awarded  among  the  benficiaries, 
stating  in  their  verdict  how  much,  if  any- 
thing, they  found  for  each  of  them. 
Ivouisville,  etc.,  R.  Co.  v.  Johnson,  (1914) 
161  Ky.  824,  171  S.  W.  847,  folloiping 
Chesapeake,  etc.,  R.  Co.  r.  Dwyer,  (1914) 
157  Kv.  690,  163  S.  W.  752. 

The  statutory  action  of  an  administra- 
tor is  not  for  the  equal  benefit  of  each  of 
the  surviving  relatives  for  whose  benefit 
the  suit  is  brought.  Though  the  judg- 
ment may  be  for  a  gross  amount,  the  in- 
terest of  each  beneficiary  must  be  meas- 
ured by  his  or  her  individual  pecuniary 
loss.  That  apportionment  is  for  the  jury 
to  return.  This  will  exclude  any  recovery 
in  behalf  of  such  as  show  no  pecuniary 
loss.  Gulf,  etc.,  R.  Co.  t?.  McGinnis, 
(1913)  228  U.  S.  173,  33  S.  Ct.  426,  57 
U.  S.  (L.  ed.)  785;  Fogarty  r.  Northern 
Pac.  R.  Co.,  (1913)  74  Wash.  397,  133  Pac. 
609.  L.  R.  A.  1916C  800. 

So  in  another  case  it  was  held  that  the 
interest  of  each  beneficiary  must  be  meas- 
ured by  his  or  her  individual  pecuniary 
loss  and  that  that  apportionment  is  for 
the  jury  to  determine,  and  where  the  judge 
so  charged  but  the  jury  disregarded  the 
instruction,  it  was  held  that  the  judgment 
must  be  reversed  and  new  trial  ordered. 
Collins  r.  Pennsylvania  R.  Co.,  (1914)  163 
App.  Div.  452,  148  N.  Y.  S.  777.      . 

Effect  of  failure  of  jury  to  apportion. 
— ^A  verdict  in  solido  in  favor  of  the  per- 
sonal representative  is  not  objectionable 
because  it  does  not  apportion  the  amount 
of  the  recovery  between  the  wife  and  child 
of  the  deceased.  St.  Louis,  etc.,  R.  Co.  r. 
Clampitt,  ((^la.  1916)  154  Pac.  40. 

So  where,  in  an  action  brought  by  an 
injured  employee  for  damages  under  the 
federal  Employers*  Liability  Act,  the  em- 
ployee dies  and  the  action  is  revived  in  the 
name  of  his  administrator  for  ^he  benefit 
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of  his  widow  and  child,  a  general  verdict 
for  the  benefit  of  the  widow  and  minor 
child  may  be  returned  by  the  jury  without 
apportioning  the  damages  between  the 
benefteiaries.  Cincinnati,  etc.,  R.  Co.  v. 
Claybourne,  (1916)  169  Ky.  315,  183  S.  W. 
903. 

And  although  the  damages  awarded  by 
a  jury  should  be  apportioned  between  the 
decedent's  widow  and  children,  it  has  been 
held  that  if  the  jury  by  its  verdict  fails  to 
make  such  apportionment  and  no  exception 
is  taken  by  either  party  to  the  form  of  the 
verdict,  the  omission  cannot  be  considered, 
since  by  the  terms  of  the  statute  there  can 
be  but  one  recovery  for  injury  complained 
of.  Copper  River,  etc.,  R.  Oo.  r.  Reed,  (C. 
C.  A.  9th  Cir.  1914)  211  Fed.  Ill,  128 
C.  C.  A.  39. 

The  fact  that  the  damages  were  returned 
in  a  lump  sum  is  nut  prejudicial  to  the 
defendant  warranting  a  reversal  of  the 
judgment  where  he  does  not  object  to  the 
form  of  the  verdict  at  the  time  it  is  ren- 
dered and  does  not  ask  that  the  jury  be 
required  to  return  separate  amounts*  for 
pain  and  suffering  and  for  loss  of  contri- 
butions. Kansas  Citv  Southern  R.  Co.  r. 
Leslie,  (1914)  112  Ark.  305,  167  S.  W.  83, 
Ann.  Cas.  1915B  834. 

In  Central  Vermont  R.  Co.  v.  White, 
(1915)  238  U.  S.  507,  35  S.  Ct.  865,  59 
U.  S.  (L.  ed.)  1443,  Ann.  Cas.  1916B  253 
{affirmintj  (1913)  87  Vt.  330,  89  Atl.  618), 
the  court  said:  "Another  assignment  re- 
lates to  the  form  of  the  verdict:  The  ad- 
ministratrix brought  suit  *  for  the  benefit 
of  the  widow  and  next  of  kin,  minor  chil- 
dren.' The  defendant  did  not  ask  the 
court  to  instruct  the  jury  to  apportion  the 
damages,  and  there  was  a  verdict  for  the 
plaintiff  for  $7,168.  The  defendant  then 
moved  in  arrest  *  because  the  verdict  of  the 
jury  in  this  case  was  a  general  verdict.' 
In  this  court  there  was  a  departure  from 
the  language  of  the  exception  and  error  is 
assigned  *  because  the  judgment,  being  in 
solido,  is  void  under  the  lederal  employ- 
ers liability  law  for  the  reason  that  dam- 
ages must  be  apportioned  by  the  jury  in 
accordance  with  the  dependency  of  the 
relatives  entitled  to  recover  for  his  death.' 
In  support  of  that  contention,  the  defend- 
ant relies  on  the  statement  in  Gulf,  etc., 
R.  Co.  r.  McGinnis,  fl913]  228  U.  S. 
[1731,  176,  57  U.  S.  (L.  ed.)  [7851,  787, 
33  S.  Ct.  426,  3  N.  C.  C.  A.  806,  that 
*  though  the  judgment  may  be  for  a  gross 
amount,  the  interest  of  each  beneficiary 
must  be  measured  by  his  or  her  individual 
pecuniary  loss.  That  apportionment  is  for 
the  jury  to  return.  This  will,  of  course, 
exclude  any  recoverj'  in  behalf  of  such  as 
show  no  pe<'uniary  loss.'  That  statement 
must  be  read  in  tlie  light  of  the  record 
then  before  the  court.  It  showed  that  one 
of  those  named  as  a  benericiary  wa«  a 
married  daughter  of  the  doceascxl,  living 
with  her  husband,  and  supported  by  him. 


The  jury  actually  apportioned  the  dam- 
ages, so  the  question  as  to  the  validity  of 
a  verdict  in  solido  was  not  raised  by  the 
record.  The  quoted  language  is  part  of 
its  holding,  that  it  was  error  to  refuse  to 
charge  that  the  married  daughter  was  not 
a  dependent  of  her  deceased  father.  Bui 
there  was  nothing  in  that  record  which 
would  support  a  ruling  that  a  general  ver- 
dict was  invalid,  or  that  the  verdict  could 
be  set  aside  because  it  failed  to  fix  the 
amount  each  beneficiary  was  to  receive. 
Under  Lord  Campbell's  act  (9  &  10  Vict, 
ch.  03,  §  2)  and  in  a  few  of  the  American 
states  the  jury  is  required  to  apportion 
the  damages  in  this  class  of  cases.  But 
even  in  those  states  the  distribution  is 
held  to  be  of  no  concern  to  the  defendant, 
and  the  failure  to  apportion  the  damages 
is  held  not  to  be  reversible  error  (Nor- 
folk, etc.,  R.  Co.  r.' Stevens,  [1899]  97  Va. 
631  (1),  634,  46  L.  R.  A.  367,.  34  S.  E. 
525;  International,  etc.,  R.  Co.  v.  Leh- 
man, (Tex.  Civ.  App.  [1903])  72  S.  W. 
619), —  certainly  not  unless  the  defendant 
can  show  that  it  has  been  injured  by  such 
failure.  The-  employers'  liability  act  is 
substantially  like  Lord  Campbell's  act,  ex- 
cept that  it  omits  the  requirement  that  the 
jury  should  apportion  the  damages.  That 
omission  clearly  indicates  an  intention  on 
the  part  of  Congress  to  change  what  was 
the  English  practice  so  as  to  make  the 
Federal  statute  conform  to  what  was  the 
rule  in  most  of  the  states  in  which  it  was 
to  operate.  Those  statutes,  when  silent  on 
the  subject,  have  generally  been  construed 
not  to  require  juries  to  make  an  appor- 
tionment. Indeed,  to  make  them  do  so 
would,  in  many  cases,  double  the  issues; 
for,  in  connection  with  the  determination 
of  negligence  and  damage,  it  would  be  nec- 
essary also  to  enter  upon  an  investigation 
of  the  domestic  affairs  of  the  deceased, — a 
matter  for  probate  courts,  and  not  for 
jurors.  If,  as  in  the  McGinnis  Case,  the 
plaintiff  sues  for  the  benefit  of  one  who  is 
not  entitled  to  share  in  the  recovery  (Tay- 
lor i\  Taylor,  [1914]  232  U.  S.  363,  58 
U.  S.  (L.  ed.)  638,  34  S.  Ct.  350,  6  N.  C. 
C.  A.  436 ;  North  Carolina  R.  Co.  r.  Zach- 
arv,  [1914]  232  U.  S.  248,  58  U.  S.  (L. 
ed.)  591,  34  S.  Ct.  305,  Ann.  Cas.  1914C 
159),  and  if  her  inclusion  in  the  suit 
might  increase  the  amount  of  the  recovery, 
the  defendant  may  raise  the  question  in 
snch  mcxle  as  mav  be  appropriate  under 
the  practice  of  the  court  in  which  the 
trial  i«  had,  so  as  to  secure  a  ruling  which 
will  prevent  a  recovery  for  one  not  enti- 
tled to  share  in  the  benefits  of  the  federal 
act.  But  no  such  question  was  or  could 
have  been  raised  in  the  present  case,  since, 
as  matter  of  law,  the  wife  and  minor  chil- 
dren were  all  to  be  treated  as  entitled  to 
share  in  the  amount  recovered  for  the 
death  of  the  husband  and  father.  3S  Stat, 
at  L.  65." 

In  Hardwick  i>.  Wabash  R.  Co.,   (1914) 
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181  Mo.  App.  156,  168  S.  W.  328,  the  court 
said:  "Tne  verdict  was  for  a  gross 
amount.  Properly  the  evidence  should 
show  the  pecuniary  loss  to  each  of  the 
beneficiaries  of  the  verdict,  and  the  jury 
should  state  the  sum  allowed  to  each. 
Gulf,  etc.,  R.  Co.  i\  McGinnis,  [1913]  228 
U.  S.  173,  33  S.  Ct.  426,  57  U.  S.  (L.  ed.) 
785.  For,  as  the  loss  recoverable  is  the 
pecuniary  loss  only,  it  is  apparent  that  a 
child  shortly  to  become  of  age  could  not 
suffer  so  great  a  loss  in  the  father's  death 
as  his  younger  brothers  and  sisters,  the 
verdict  should  respond  to  this  obvious  fact. 
But  as  no  instruction  of  that  kind  was 
asked  and  no  objection  was  made  to  the 
verdict  and  no  exception  taken,  it  is  not 
reversible  error." 

Again,  where  instructions  to  the  jury 
were  such  that  they  must  have  inferred 
that  a  verdict  in  an  action  for  death  must 
be  in  a  lump  sum  and  no  suggestion  was 
made  tAat  the  amount  of  the  verdict 
should  be  apportioned  the  widow  and  chil- 
dren it  has  been  held  that  the  question  of 
the  informalitv  of  the  verdict  cannot  be 
raised  for  the  first  time  on  appeal. 
Doichinoff  t*.  Chicago,  etc.,  R.  Co.,  (1916) 
51  Mont.  682,  154  Pac.  924. 

Effect  of  error  in  apportionment. —  The 
defendant  cannot  object  to  a  verdict  on 
the  ground  that  there  was  an  error  in  the 
apportionment  of  the  damages.  Anest  t*. 
Columbia,  etc.,  R.  Co.,  (1916)  89  Wash. 
609,  154  Pac.  1100. 

"It  is  well  settled  that  the  amount 
allotted  to  each  party  entitled  is  of  no 
concern  to  the  defendant  unless  such  allot- 
ment increased  the  amount  of  the  total 
recovery."  In  re  Stone,  (1917)  173  N.  C. 
208,  91  S.  E.  852. 

Excessive  verdict  due  to  error  in  appor- 
tionment.— Where,  in  an  action  for  dam- 
ages for  death  brought  under  the  federal 
Employers'  Liability  Act,  the  verdict  is 
excessive  because  of  the  excessive  appor- 
tionment to  one  of  the  beneficiaries,  the 
entire  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial,  even 
though  the  damages  apportioned  to  an- 
other beneficiary  are  not  excessive.  Pitts- 
burgh, etc.,  R.  Co.  i\  CoUard,  (1916)  170 
Ky.  239,  185  S.  W.  1108. 

7.  Questions  for  Court  and  Jury 

In  general. — Where  the  question  is  one 
upon  which  reasonable  men  might  hon- 
estly draw  different  conclusions,  it  should 
be  submitted  to  the  jury.  Carolina,  etc., 
Ry.  Co.  r.  Stroup,  (C.  C.  A.  6th  Cir.  1917) 
239  Fed.  75,  152  C.  C.  A'.  125. 

Employee  engaged  in  interstate  com- 
merce.—  Ordinarily  it  is  a  question  for 
the  jury  whether  the  employee  was  en- 
gaged in  interstate  commerce  at  the  time 
of  the  injury.  Pennsylvania  Co.  r.  Donat, 
(1915)  239  I'.  S.  50.  36  S.  Ct.  4,  60  U.  S. 
(L.  ed.)  130,  {affirming  (C.  C.  A.  7th  Cir. 
1916)    224  Fed.   1021,   139  C.  C.  A.  666), 


wherein  the  court  said:  ''Baaing  his 
claim  upon  the  Employers'  Liability  Act 
of  April  22,  1908,  c.  149,  35  Stat.  65, 
Marion  Donat  began  the  original  action  in 
the  United  States  District  Court  for  Indi- 
ana against  the  Pennsylvania  Company, 
a  carrier  by  railroad,  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
suffered  by  him  while  employed  as  a  yard 
conductor.  The  trial  court  refused  a  re- 
quest to  charge  that  he  was  not  engaged 
in  interstate  commerce  when  the  accident 
occurred  and  therefore  could  not  recover. 
This  refusal  is  the  sole  ground  upon  which 
error  is  now  asserted.  Two  loaded  coal 
cars  coming  from  without  the  State  were 
received  in  the  carrier's  yard  at  Fort 
Wayne,  Indiana.  They  were  destined  to 
Olds'  private  switch-track  connecting  with 
the  yard;  and  acting  under  instructions 
Donat  commenced  the  switching  movement 
necessary  to  place  them  thereon.  There 
was  evidence  tending  to  show  that 
in  order  to  complete  this  movement  it  be- 
came necessary  to  uncouple  the  engine 
from  the  loaded  cars  and  with  it  to  remove 
two  empty  ones  from  the  private  track. 
While  engaged  about  the  removal  defend- 
ant in  error  was  injured.  The  trial  court 
submitted  to  the  jury  for  determination 
whether  he  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury,  and  in 
.approving  such  action  ([C.  C.  A.  7th  Cir. 
1916]  224  Fed.  1021,  139  C.  C.  A.  665) 
the  Circuit  Court  of  Appeals  was  clearly 
right.  New  York,  etc.,  R.  Co.  r.  Carr, 
[1915]  238  U.  S.  260,  262-263  [35  S.  Ct. 
780,  59  U.  S.  (L.  ed.)  1298]."  See  to  the 
same  effect  Devine  v.  Chicago,  etc.,  R.  Co., 
(1914)  266  in.  248,  107  N.  E.  595,  Ann. 
Cas.  1916B  481;  Clark  v.  Chicago  Great 
Western  R.  Co.,  (1915)  170  la.  452,  152 
N.  W.  635. 

In  Southern  R.  Co.  t\  Lloyd,  (1916)  239 
U.  S.  496,  36  S.  Ct.  210,  60  U.  S.  (L.  ed.) 
402  {affirming  (1914)  166  N.  C.  24,  81 
S.  E.  1003),  the  court  said:  *' It  is  in- 
sisted that  the  trial  court  should  have 
given  the  instruction  requested  by  the 
railroad  company  to  the  effect  that,  ujkxi 
the  facts  shown,  the  plaintiff  was  not  en- 
gaged in  interstate  commerce  at  the  time 
of  his  injury.  Upon  this  subject  there  is 
testimony  in  the  record  to  support  the 
allegations  of  plaintiff's  petition  and  the 
charge  to  the  jury  as  given.  The  trial 
court  charged  that,  in  order  to  recover, 
the  burden  was  upon  the  plaintiff  to  show 
that  at  the  time  tie  received  his  injury  he 
was  engaged  in  interstate  commerce.  In 
refusing  the  request  asked,  and  leaving  the 
issue  to  the  jury,  the  trial  court  committed 
no  error,  and  the  supreme  court  of  the 
state  rightly  affirmed  the  judgment  in  that 
respect." 

Whether  a  particular  service  or  engage- 
ment therein  is  of  interstate  commerce 
character,  is  a  question  of  law.  The  facta 
being  undisputed,  jury  interference  is  un- 
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necessary,  and,  if  objected  to,  is  improper, 
though  not,  necessarily,  prejudicially  so. 
Where  the  facts  are  so  in  dispute  as  to 
justify  from  one  viewpoint  a  finding  in 
respect  thereto  on  any  vital  element  one 
way,  and  from  a  different  aspect  in  a  dif- 
ferent way,  the  truth  of  the  matter  is  for 
jury  solution  under  proper  instructions, 
and  the  legal  conclusion  is  for  the  court 
to  determine,  based  thereon.  Graber  v, 
IJuluth,  etc.,  R.  Co.,  (1916)  159  Wis.  414, 
150  N.  W.  489. 

In  another  case  it  was  said :  "  It  is  on 
the  facts  established  a  question  for  the 
court  to  determine  whether  his  injuries 
were  received  while  employed  in  interstate 
or  intrastate  commerce,  and  it  will  also  be 
a  question  for  the  courts  to  determine 
which  statute  shall  control."  Chicago, 
etc.,  R.  Co.  t?.  Cosio,  (Tex.  Civ.  App.  1916) 
182  S.  W.  83. 

Negligence  of  carrier. —  The  question  of 
negligence  on  the  part  of  the  carrier  is  one 
for  the  jury  to  determine.  Pennsylvania 
R.  Co.  V.  Glas,  (C.  C.  A.  3d  Cir.  1917)  239 
Fed.  256,  152  C.  C.  A.  244  (whether  or 
not  reasonable  inspection  would  have  dis- 
covered defect  in  arch  bar) ;  Carolina,  etc., 
R.  Co.  V.  Stroup,  (C.  C.  A.  6th  Cir.  1917) 
239  Fed.  76,  152  r.  c.  A.  125  (failure  of 
engineer  to  apply  air  brakes) ;  Overstreet 
V.  Norfolk,  etc.,  R.  Co.,  (C.  C.  A.  4th  dr. 
1916)  238  Fed.  565,  151  C.  C.  A.  501 
(coupler  or  some  part  of  it  out  of  order;  \ 
Hughes  V.  Delaware,  etc.,  R.  Co.,  (X.  D. 
N.  Y.  1916)  233  Fed.  118  (backing  cars) ; 
Alabama  Great  Southern  R.  Co.  r.  Skotzy, 
(1916)  196  Ala.  25,  71  So.  335  (switching 
without  warning,  cars  which  ran  over  fire- 
man on  track  next  to  his  engine)  ;  St. 
Louis,  etc.,  R.  Co.  v.  Howard,  (1016)  124 
Ark.  688,  188  S.  W.  14  (manner  of  fasten- 
ing apron  between  engine  and  tender)  ;  St. 
Louis,  etc.,  R.  Co.  v.  Ingram,  (1916)  124 
Ark.  298,  187  S.  W.  452  (use  of  defective 
skid) ;  Smithson  t*.  Atchison,  etc.,  R.  Co., 

(1916)  174  Cal.  148,  162  Pac.  Ill  (failure 
to  adequately  light  turntable  in  conjunc- 
tion with  piling  sacks  of  sand  on  it) ; 
Kenyon  v.  Illinois  Cent.  R.  Co.,  (1916) 
173  la.  484,  155  N.  W.  810  (lack  of  care 
as  to  providing  and  maintaining  reason- 
ably safe  equipment  for  watering  en- 
gines) ;  Thomas  r.  Atchison,  etc.,  R.  Co., 

(1917)  101  Kan.  528,  168  Pac.  322  (train 
coasting  without  giving  warning  signal)  ; 
Illinois  Cent.  R.  Co.  v.  Skinner,  (1917)  177 
Ky.  62,  197  S.  W.  552  (presence  of  jack  box 
in  space  between  tracas)  ;  Davis  v.  Cin- 
cinnati, etc.,  R.  Co.,  (1916)  172  Ky.  55, 
188  S.  W.  1061  (condition  of  track  at 
curve  and  whether  rate  of  speed  was  such 
as  contributed  to  the  injury);  Chesapeake, 
etc.,  R.  Co.  i\  Shaw,  (1916)  168  Ky,  537, 
182  S.  W.  663  (unballasted  space  below 
switch  rod  between  ties )  ;  Norton  v.  Maine 
Cent.  R.  Co.,  (Me.  1917)  100  Atl.  598 
(whether  master  reasonably  bound  to  an- 
ticipate plaintiff's  presence  on  top  of  car 


at  a  dangerous  place) ;  Maijala  v.  Great 
Northern  R.  Co.,  (1916)  133  Minn.  301, 
158  N.  W.  430  (transferring  decedent, 
under  the  age  of  fifteen,  from  compara- 
tively safe  work  to  more  dangerous  em- 
ployment) ;  Brooks  P.  Yazoo,  etc.,  R.  Co., 
(1916)  111  Miss.  793,  72  So.  227  (cross 
tie  not  fastened ) ;  Winslow  v.  Missouri, 
etc.,  R.  Co.,  (Mo.  App.  1916)  192  S.  W. 
121  (hole  in  railroad  siding) ;  Blanken- 
baker  t?.  St.  Louis,  etc.,  R.  Co.,  (Mo.  1916) 
187  S.  W.  840  (whether  crack  in  flange 
of  wheel  old  or  new)  ;  Topore  i\  Boston, 
etc.,  R.  Co.,  (N.  H.  1916)  100  Atl.  153 
(order  to  men  to  jump  from  moving 
engine) ;  Armbrecht  t*.  Delaware,  etc.,  R. 
Co.,  (1917)  90  N.  J.  L.  529,  101  Atl.  203 
(failure  to  give  warning  to  men  on  track 
that  train  behind  time  and  was  expected ;  , 
Willever  v,  Delaware,  etc.,  R.  Co.,  (1916) 
89  N.  J.  L.  697,  99  Atl.  321  (train  crew 
running  down  employee  on  track)  ;  Gry- 
bowski  V,  Erie  R.  Co.,  (1916)  88  N.  J.  L. 
1,  95  Atl.  764  ( fellow  employee  giving  sig- 
nal to  come  out  of  ash  pit)  ;  Tonsellito  i*. 
New  York  Cent.,  etc.,  R.  Co.,  (1915)  87 
N.  J.  L.  651,  94  Atl.  804  (operation  of 
engine  and  defect  in  roadbed) ;  Marus  v. 
Central  R.  Co.,  (1916)  175  App.  Div.  783, 
161  N.  Y.  S.  646  (defective  equipment  in 
that  warning  telltale  was  too  close  to 
bridge) ;  McAuliffe  r.  New  York  Cent.,  etc., 
R.  Co.,  (1916)  172  App.  Div.  597,  158  N. 
Y.  S.  922  (reasonable  warning  by  those  in 
charge  of  approaching  train  to  employee 
crossing  tracks) ;  St.  Louis,  etc.,  R.  Co.  v. 
Clampitt,  (Okla.  1916)  164  Pac.  40  (de- 
fective station  platform)  ;  Haas  v.  Erie  R. 
Co.,  (1916)  254  Pa.  St.  235,  98  Ati.  867 
(escaping  steam  from  locomotive)  ;  Bal- 
lenger  i\  Southern  R.  Co.,  (1916)  106  S.  C. 
200,  90  S.  £.  1019  (handle  oa  switch 
broken);  Panhandle,  etc.,  R.  Co.  v.  Fitts, 
(Tex.  Civ.  App.  1916)  188  S.  W.  628  (de- 
fective hammer  and  nails  causing  injury  to 
eye)  ;  Robie  t*.  Boston,  etc.,  R.  Co.,  (Vt. 
1917)  100  Atl.  926  (leaving  loose  bolts  on 
floor  of  hand  car  instead  of  in  box  or 
kegs) ;  Aldread  v.  Northern  Pac.  R.  Co., 
(1916)  93  Wash.  209,  160  Pac.  429 
(whether  due  and  reasonable  care  required 
coupling  of  air  brakes  in  switching  cars) ; 
Snvder  v.  Great  Northern  R.  Co.,  (1915) 
88* Wash.  49,  152  Pac.  703  (cause  of  de- 
railment of  engine  in  taking  switch). 

The  rule  in  cases  involving  negligence 
is  said  to  be  that  when  a  given  state  of 
facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to 
whether  there  was  negligence  or  not,  the 
question  must  be  submitted  to  the  jury. 
It  is  only  when  the  facts  are  such  that 
reasonable  men  must  draw  the  same  con- 
clusion from  them  that  the  question  of 
negligence  is  considered  one  of  law  for 
the  court.  Chicago,  etc..  R.  Co.  v,  Felder, 
(Okla.  1916)  155  Pac.  529. 

So  in  an  action  based  on  alleged  negli- 
gence   of    defendant    under    the    federal 
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Employers'  Liability  Act,  an  instruction  to 
the  jury  proposed  by  plaintiff  should  be 
so  drawn  as  not  to  assume  as  proven  the 
fact  of  nej^ligence,  the  burden  of  proving 
which  rests  upon  him.  Gulp  v.  Virginian 
R.  Co.,  (1915)  77  W.  Va.  125,  87  S.  E.  187. 
"  It  is  not  Buflicient  for  the  employee  to 
show^  that  the  employer  may  have  been 
guilty  of  negligence  —  the  evidence  must 
point  to  the  fact  that  he  was.  And  where 
the  testimony  leaves  the  matter  uncertain 
and  shows  that  any  one  of  half  a  dozen 
things  may  have  brought  about  the  injury, 
for  some  of  which  the  employer  is  respon- 
sible and  for  some  of  which  he  is  not,  it  is 
,  not  for  the  jury  to  guess  between  these 
half  a  dozen  causes  and  tind  that  the  neg- 
ligence of  the  employer  was  the  rciil  cause, 
when  there  is  no  satisfactory  foundation 
in  the  testimony  for  that  conclusion.  If 
the  employee  is  unable  to  adduce  sufficient 
evidence  to  show  negligence  on  thg  part 
of  the  employer,  it  is  only  one  of  the  many 
cases  in  which  the  plaintiff  fails  in  his 
testimony,  and  no  mere  sympathy  for  the 
im fortunate  victim  of  an  accident  justifies 
any  departure  from  settled  rules  of  proof 
resting  upon  all  plaintiffs."  Patton  v, 
Texas,  etc.,  R.  Co.,  (1901)  179  U.  S.  658, 
^1  S.  Ct.  275,  45  U.  S.  (L.  ed.)  361.  See 
also  Duvall  v.  Philadelphia,  etc.,  R.  Co., 

(1915)  43  App.  Cas.  (D.  C.)  395. 
Appliance  reasonably  safe. —  In  the  ap- 
plication of  the  rule  that  the  employer  is 
under  a  duty  to  exercise  ordinary  care  to 
supply  machinery  and  appliances  reason- 
ably safe  and  suitable  for  the  use  of  the 
employee,  but  is  not  required  to  furnish 
the  latest,  best,  and  safest  appliances,  or 
to  discard  standard  appliances  upon  the 
discovery  of  later  improvements,  provided 
those  in  use  are  reasonably  safe  and  suit- 
able, it  has  been  held  to  be  proper  to  sub- 
mit to  the  jury  the  question  of  whether 
an  appliance  was  reasonably  safe  and  suit- 
able.    Chicago,    etc.,    R.    Co.    v.    Bower, 

(1916)  241   U.  S.  470,  36  8.  Ct.  624,  60 
U.  S.  (L.  ed.)   1107. 

Defect  in  appliances. — ^Where  consider- 
ing conflicting  testimony  in  the  aspect 
least  favorable  to  the  company,  it  results 
that  there  is  evidence  tending  to  show 
that,  while  the  engineer  did  not  see  the 
man  struck  while  walking  on  the  track, 
he  was  notified  almost  instantly  by  a  call 
to  stop  from  the  one  witness  who  says  he 
saw  him  struck,  and  that  if  the  power 
brake  had  been  working  the  engineer  could 
have  stopped  his  engine,  running  three  or 
four  miles  an  hour,  "  almost  instantly," — 
"  in  eight  to  ten  feet,"  but  that  In  fact  it 
ran  for  approximately  one  hundred  and 
thirty-five  feet  after  striking  the  deceased, 
with  his  body  under  the  tender  or  engine 
almost  the  entire  time,  it  was  decided  that 
there  was  sufficient  evidence  to  justify  the 
submission  to  the  jury  of  the  question 
whether  the  power  brake  on  the  engine 
was  in  working  order  at  the  time  of  the 


accident,  and  if  it  was  not,  did  this  defect 
contribute  "  in  whole  or  in  part  "  to  cause 
the  fatal  result.  Union  Pae.  R.  Co.  c. 
Huxoll,  (1918)  246  U.  S.  535,  38  S.  Ct. 
187,  62  U.  S.  (L.  ed.)  — . 

Proximate  cause. — "The  question  of 
proximate  cause  is  one  of  fact  usually  to 
be  determined  by  the  jury,  unless  there 
arises  out  of  the  evidence  such  a  state  of 
facts  as  all  reasonable  minds  would  agree, 
that  the  facts  so  proven  did  not  constitute 
the  proximate  cause."  Lincoln  tr.  Pryor, 
(1916)   199  111.  App.  228. 

Waiver  of  rules. —  The  question  of  a 
waiver  by  the  company  of  its  rules  is  for 
the  jury.  Button  i\  Atlantic  Coast  Line 
R.  Co.,  (1915)   104  S.  C.  16,  88  S.  E.  263. 

Submitting  distinct  issues  to  jury. —  In 
Gray  v.  Southern  R.  Co.,  (1914)  167  N.  C. 
433,  83  S.  E.  849,  the  court  said:  "Ex- 
ceptions 1  and  2  are  that  issues  as  to  the 
amount  of  damages  by  reason  of  the  neg- 
ligence of  the  defendant  and  of  plaintiff's 
contributory  negligence  were  not  sub- 
mitted to  the  jury  as  separate  and  dis- 
tinct issues.  But  the  statute  does  not  re- 
quire this.  The  court  instructed  the  jury, 
in  accordance  with  the  statute,  to  assess 
the  damages  by  reason  of  the  ieath  of  the 
intestate,  if  they  found  it  was  due  to  neg- 
ligence on  the  part  of  the  defendant,  and 
to  assess  the  amount  of  diminution  on 
account  of  the  contributory  negligence  of 
the  deceased,  and  the  difference,  if  any, 
would  be  their  verdict." 

8.  Appeal  and  Error 

Error  in  application  of  provisions  of 
federal  Act. — An  error  in  applying  the 
provisions  of  the  federal  Employers' 
Liability  Act  does  not  fairly  fall  within 
the  meaning  of  "  an  error  in  law  appar- 
ent on  face  of  the  record  "  on  which  on 
appellate  court  must  pass  though  not 
assigned  in  the  court  below.  Consolidated 
Kansas  City  Smelting,  etc.,  Co.  v.  Schulte, 
(Tex.  Civ.  App.  1915)   176  S.  W.  94. 

Failure  to  plead  plaintiir  employed  in 
interstate  commerce. —  Upon  the  question 
of  reversing  a  judgment  for  failure  to 
plead  that  the  plaintiff  was  employed  in 
interstate  commerce  the  Unitcii  States 
Supreme  Court  has  said :  "  We  are  asked 
to  take  notice  of  the  omission  of  plead- 
ing and  proof  of  the  fact  as  a  '  plain 
error'  and  deal  with  it,  although  not  as- 
signed, under  paragraph  4  of  our  Rule  21. 
We  must  decline  to  do  this,  principally 
for  two  reasons:  (a)  The  omission  may 
have  been  due  to  an  oversight  that  would 
have  been  corrected  if  the  point  had  been 
properly  raised  by  the  present  plaintiff 
in  error  in  the  state  courts,  (b)  Since 
the  Safety  Appliance  Acts  are  in  any 
event  applicaole  —  defendant's  railroad 
being  admittedly  a  highway  of  interstate 
commerce  —  whether  plaintiff  was  era- 
ployed  in  such  commerce  or  not  (Texas, 
etc.,  Ry.  Co.  r.  Rigsby,  [1916]  241  U.  S. 
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33.  42,  [38  S.  Ct.  482,  60  U.  S.  (L.  ed.) 
874] )  the  only  materiality  of  the  question 
whether  the  Employers'  Liability  Act  also 
applies  is  in  its  bearing  upon  the  de- 
fense of  contributory  negligence;  the 
former  act  leaving  that  defense  untouched 
(Schlemmer  r.  Buffalo,  etc.,  R.  Co., 
[1911]  220  U.  S.  590,  506,  [31  S.  Ct.  561, 
55  U.  S.  (L.  ed.)  596,  600]),  while  the 
latter  (section  3;  35  Stat.  66)  abolishes 
it  in  any  case  where  the  violation  by  the 
carrier  of  a  statute  enacted  for  the  safety 
of  employees  may  contribute  to  the  in- 
jury or  death  of  an  employee,  and  in 
other  cases  limits  its  effect  to  the  dim- 
inution of  the  damages.  Now,  an  exam- 
ination of  the  record  discloses  that  de- 
fendant at  the  trial  raised  no  question 
of  contributory  n^ligence.  Such  negli- 
gence was  averred  m  the  special  defenses 
that  were  struck  out,  -  but  not  as  con- 
stituting a  defense  against  a  violation 
of  the  Safety  Appliance  Acts;  and  the 
special  defenses  contained  an  allegation 
to  the  effect  that  at  the  time  of  his 
injury  plaintiff  was  engaged  in  interstate 
commerce.  In  this  state  of  the  record, 
we  do  not  deem  it  proper  to  consider  the 
omission  to  plead  or  prove  that  plaintiff's 
injury  occurred  in  interstate  commerce, 
as  a  ground  for  reversing  the  judgment, 
it  not  having  been  made  the  basis  of  any 
assignment  of  error.'*  San  Antonio,  etc., 
R.  Co.  t?.  Wagner,  (1916)  241  U.  S. 
476,  36  S.  Ct.  626,  60  U.  S.  (L.  ed.) 
1110. 

Questions  not  raised  by  pleading  or  evi- 
dence.— Where  neither  the  pleading  nor 
the  evidence  raises  the  question  whettier 
the  action  is  governed  by  the  federal  Em- 
ployers' Liability  Act  it  will  not  be  con- 
sidered on  appeal.  St.  Louis,  etc.,  R.  Co. 
V.  Coke,  (1915)  118  Ark.  49,  175  S.  W. 
1177,  wherein  the  court  said:  "Although 
the  complaint  does  not  state  facts  suffi- 
cient to  make  the  federal  Employers'  Lia- 
bility Act  applicable,  we  would  treat  same 
as  applicable  if  the  evidence  showed  that 
appellee,  at  the  time  of  his  injury,  was 
engaged  in  interstate  commerce.  See 
Toledo,  etc.,  R.  Co.  t?.  Slavin,  [1915]  236 
U.  S.  [454]  457,  35  S.  Ct.  306,  59  U.  S. 
(L.  ed.)  [671],  673.  But  here  the  alle- 
gations of  the  complaint  and  the  evidence 
are  only  to  the  effect  that  appellee  was 
running'  the  train  loaded  with  gravel  and 
ballast  from  Arkansas  City  to  Ilalley. 
These  are  stations  a  few  miles  apart  on 
appellant's  branch  line  in  Arkansas." 

Eauimination  of  evidence  by  United 
States  Supreme  Court. — Where  a  judg- 
ment rendered  by  the  trial  court  on  a 
verdict  in  favor  of  the  plaintiff,  which  is 
affirmed  by  the  Supreme  Court  of  a  state 
and,  the  case  bemg  one  to  which  the 
federal  Employers'  Liability  Act  is  ap- 
plicable, is  beiore  the  United  States  Su- 
preme Court  on  a  writ  of  error,  it  is 
proper   for   the   latter   court  to   examine 


the  evidence  in  the  record  to  determine 
the  validity  of  the  claim  where  such 
evidence  relates  to  the  only  negligence 
claimed  in  the  case,  for  the  reason  that 
it  presents  a  federal  question,  not  of 
fact  but  of  law.  Union  Pac.  R.  Co. '  v. 
HuxoU,  (1918)  245  U.  S.  535,  38  S.  Ct. 
187,  62  U.  S.  (L.  ed.)  . 

Absence  of  palpable  error  in  state 
courts. —  No  clear  and  palpable  error 
being  shown  on  the  part  of  the  state 
courts  as  to  the  sufficiency  of  evidence 
to  justify  the  submission  to  the  jury  of 
a  case  arising  under  this  Act,  rulings 
there  made  will  not  be  disturbed  in  the 
United  States  Supreme  Court.  Balti- 
more, etc.,  R.  Co.  f.  Whitacre,  (1916) 
242  U.  S.  169,  37  S.  Ct.  33,  61  U.  S. 
(L.  ed.)  228.  See  al^o  New  York  Cent., 
etc.,  R.  Co.  V.  Tonsellito,  (1917)  244  U.  S. 
360,  37  S.  Ct.  620,  61  U.  S.  (L.  ed.)  1194. 

So  where  upon  the  question  whether 
deceased  assumed  the  risk  of  a  certain 
danger  the  state  courts,  trial  and  appel- 
late, decided  against  the  ccJntentions  of 
plaintiff,  and  in  so  doing  in  effect  held 
that  the  conditions  of  the  assumption  of 
risk  by  deceased  were  satisfied,  the 
United  States  Supreme  Court  cannot  say 
that  the  conclusion  was  palpably  erro- 
neous, the  decision  will  not  be  disturbed. 
Baugham  v.  New  York,  etc.,  R.  Co., 
(1916)  241  U.  S.  237,  36  S.  Ct.  592,  60 
U.  S.   (L.  ed.)   977 

And  where  it  is  not  disputed  that  the 
evidence  as  to  the  age,  health,  earning 
camcity,  etc.,  of  the  decedent,  was  amply 
sufficient,  and  it  was  in  evidence  that  the 
widow  was  wholly  dependent  upon  him 
for  support,  that  a  child  was  born  shortly 
after  the  death  of  the  decedent,  and  the 
widow  appeared  as  a  witness  before  the 
jury,  but  there  was  no  direct  evidence  as 
to  ner  age  or  health,  or  evidence  as  to 
the  health  of  the  child,  nor  any  evidence 
as  to  their  probable  duration  of  life,  it 
was  held  that  the  verdict  was  not  sub- 
ject to  the  objection  that  the  assessment 
was  mere  guesswork.  Philadelphia,  etc., 
R.  Co.  !?.  Tucker,  (1910)  35  App.  Cas. 
(D.  C.)   123. 

Again  the  determination  by  the  jury 
on  conflicting  evidence  as  to  adequate  in- 
spection or  sufficient  warning  being  pe- 
culiarly within  their  province,  is  con- 
clusive on  appeal.  Cincinnati,  etc.,  R. 
Co.  17.  Hall,  (d  C.  A.  6th  Cir.  1917)  243 
Fed.  76,  155  C.  C.  A.  606. 

And  the  same  conclusion  has  been 
reached  as  to  whether  certain  appliances 
or  tools  should  have  been  furnished  by 
the  employer.  Coal,  etc.,  R.  Co.  r.  Deal, 
(C.  C.  A.  4th  Cir.  1916)  231  Fed.  604, 
145  C.  C.  A.  490. 

Question  whether  matters  for  jury. — 
Where  the  case  is  one  in  which  there  is 
no  question  as  to  the  interpretation  of 
any  provision  of  the  federal  Act  or  as  to 
the    definition    of    legal    principle    in    its 
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application,  but  simply  involves  an  appre- 
ciation of  all  the  facts  and  admissible  in- 
ferences in  the  particular  case  for  the 
purpose  of  determining  whether  there 
were  matters  for  the  consideration  of  the 
jury,  and  the  state  courts,  trial  and 
appellate,  have  held  that  there  were, 
having  regard  to  the  appropriate  exercise 
of  the  jurisdiction  of  this  court,  the  Su- 
preme Court  will  not  disturb  the  decision 
unless  error  is  palpable.  Great  Northern 
R.  Co.  V.  Knapp,  (1916)  240  U.  S.  464, 
36  S.  Ct.  399,  60  U.  S.   (L.  ed.)   745. 

Fact  of  emplojonent  in  interstate  com- 
merce.— ^Where  a  contention  turns  upon 
no  interpretation  of  the  Act  of  Congress, 
but  involves  simply  an  appreciation  of 
the  testimony  and  admissible  inferences 
therefrom  in  order  to  determine  whether 
there  was  a  question  to  be  submitted  to 
the  jury  as  to  the  fact  of  employment  in 
interstate  commerce,  and  the  state  courts 
have  held  there  was  no  such  question, 
and  the  Supreme  Court  cannot  say  that 
in  so  concluding  they  committed  manifest 
error,  it  results  that  in  the  proper  exer- 
cise of  the  jurisdiction  of  the  latter  court 
the  decision  ought  not  to  be  disturbed. 
Erie  R.  Co.  v.  Welsh,  (1916)  242  U.  S. 
303,  37  S.  Ct.  116,  61  U.  S.  (L.  ed.) 
319. 

So  where  there  is  no  evidence  requir- 
ing the  conclusion  that  the  deceased  was 
engaged  in  interstate  commerce  at  the 
time  of  his  injury,  the  Supreme  Court 
will  not  supply  the  deficiency  by  taking 
judicial  notice  that  the  cars  came  from 
without  the  state.  And  as  the  defendants 
knew  the  actual  movement  of  the  cars, 
and  failed  to  inform  the  court  upon  this 
point  they  cannot  complain  that  they 
have  been  deprived  of  a  federal  right. 
Osborne  v.  Gray,  (1916)  241  U.  S.  16, 
36  S.  Ct.  486,  60  U.  S.  (L.  ed.)  865. 

Question  of  negligence. —  The  right  of 
the  United  States  Supreme  Court  to  re- 
view ordinary  questions  of  negligence  in 
an  action  under  the  Employers*  Liability 
Act  brought  and  decided  in  a  state  court 
is  raised  but  not  decided  in  Southern  Ry.- 
Carolina  Division  v,  Bennett,  (1914)  233 
U.  S.  80,  34  S.  Ct.  566,  58  U.  S.  (L.  ed.) 
860. 

Measure  of  damages  and  contributory 
negligence. —  In  an  action  in  a  state  court 
instructions  on  the  measure  of  damages 
and  on  contributory  negligence  should  be 
given  in  the  form  approved  by  the  United 
States  Supreme  Court.  Cincinnati,  etc., 
R.  Co.  V,  Nolan,  (1914)  161  Ky.  205,  170 
S.  W.  650. 

But  an  erroneous  instruction  on  the 
question  of  contributory  negligence  if  not 
prejudicial  will  not  justify  a  reversal  of 
the  judgment.  Illinois  Cent.  R.  Co.  v. 
Skaggs,  (1916)  240  U.  S.  66,  36  S.  Ct. 
249,  60  U.  S.  (L.  ed.)  528,  affirming 
(1914)   125  Minn.  532,  147  N.  W.  1135. 

Decisions  affecting  remedy. —  Decisions 
by  the  state  court  affecting  the  remedy. 


for  example,  matters  of  state  pleading 
and  practice,  are  binding  on  the  United 
States  Siiprerae  Court.  Central  Vermont 
R.  Co.  V.  White,  (1915)  238  U.  S.  607, 
35  S.  Ct.  865,  59  U.  S.  (L.  ed.)  1433, 
Ann.  Cas.  1916B  252. 

Effect  of  proceeding  under  state  rather 
than  federal  Act. —  The  United  States  Su- 
preme Court  will  not  reverse  a  judgment 
of  a  state  court  in  an  action  for  damages 
for  personal  injuries,  although  it  appears 
that  the  action  was  begun  under  a  state 
Employers'  Liability  Act  when  it  should 
have  been  begun  under  the  federal  Act 
where  the  error  was  not  prejudicial.  Chi- 
cago, etc.,  R.  Co.  V.  Gray,  ( 1915)  237  U.  S. 
399,  36  S.  Ct.  620,  59  U.  S.  (L.  ed.)    1018. 

Granting  partial  new  trial. —  Before 
granting  partial  new  trials,  in  any  case 
under  the  federal  Employers'  Liability 
Act,  it  should  clearly  appear  that  the 
matter  involved  is  entirely  distinct  and 
separable  from  the  other  matters  involved 
in  the  other  issues  and  that  no  possible 
injustice  can  be  done  to  either  party.  In 
cases  of  this  character  we  do  not  know- 
that  the  practice  is  generally  to  be  com- 
mended. Norfolk  Southern  R*.  Co.  c.  Fere- 
bee,  (1915)  238  U.  S.  260,  35  S.  Ct.  781, 
59  U.  S.  (L.  ed.)  1303,  affirming  (1914) 
167  N.  C.  290,  83  S.  E.  360,  wherein  the 
court  said :  "  The  jury  found  for  the 
plaintiff —  tho  amount  being  somewhat 
larger  than  that  named  in  the  first  ver- 
dict. The  judgment  thereon  was  aflftrmed. 
(1914)  167  N.  C.  290.  S3  S.  E.  360.  The 
company  then  brouglit  the  case  here  by 
writ  of  error,  in  which  it  contends  that 
it  was  error  for  the  supreme  court 
to  grant  a  partial  new  trial  in  which  the 
question  of  damages  only  could  be  con- 
sidered, inasmuch  as  the  employers*  lia- 
bility act  entitles  the  defendant  in  all 
cases  to  prove  contributory  negligence  in 
mitigation  of  damages.  On  the  other 
hand,  the  defendant  in  error  contends 
that  the  question  as  to  whether  there 
should  have  been  a  partial  new  trial  was 
a  matter  of  procedure,  to  be  governed  by 
the  practice  of  the  state  of  North  Carolina. 
But  a  substantive  right  or  defense  aris- 
ing under  the  federal  law  cannot  be  les- 
sened or  destroyed  by  a  rule  of  practice. 
Damages  and  contributory  negligence  are 
so  blended  and  interwoven,  and  the  con- 
duct of  the  plaintiff  at  the  time  of  the 
accident  is  so  important  a  matter  in  the 
assessment  of  damages,  that  the  instances 
would  be  rare  in  which  it  would  be  proper 
to  submit  to  a  jury  the  question  of  dam- 
ages without  also  permitting  them  to 
consider  the  conduct  of  the  plaintiff  at 
the  time  of  the  injury.  But  this  record, 
in  connection  with  the  special-finding  first 
verdict,  shows  that  in  this  case  the  two 
matters  were  in  fact  separable,  so  that 
the  splitting  up  of  the  issues  and  grant- 
ing a  partial  new  trial  did  not  in  this 
particular  instance  operate  to  deprive  the 
defendant  of  a  federal  right.     For  it  ap- 
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pears  that  Ferd>eQ  had  nothing  to  do  with 
the  loss  of  the  steps  and  was  not  guilty 
of  contributory  negligence  in  failing  to 
see  that  they  were  missing.  His  conduct 
at  the  time  of  his  fall  could  not,  there- 
fore, affect  the  amount  of  the  verdict,  so 
that  it  was  possible,  on  the  second  trial, 
to  award  damages  without  considering 
the  conduct  of  the  plaintiff,  or  retrying 
the  question  of  contributory  negligence." 
Detect  in  petition  for  review. —  Where 
an  injured  employee  brings  suit  under 
the  federal  Employers'  Liability  Act  for 
damages,  and  alleges  in  his  petition  that 
he  has  dependent  on  him  a  wife  and  minor 
child,  ana  the  employee  dies,  and  the  pe- 


tition for  revivor  reaffirms  each  and  every 
allegation  contained  in  the  petition,  and 
the  action  is  revived  in  the  name  of  the 
administrator  of  the  decedent,  and  the 
evidence  shows  that  he  was  survived  by 
a  widow  and  minor  child,  the  judgment 
in  favor  of  the  administrator  will  not  be 
reversed  because  the  petition  for  revivor 
failed  to  allege  in  terms  that  the  decedent 
was  survived  by  a  widow  and  minor  child 
and  to  ask  a  revivor  for  their  benefit,  op 
because  the  order  of  revivor  itself  did  not 
provide  that  the  action  was  revived  for 
their  benefit.  Cincinnati,  etc.,  R.  Co.  v, 
Claybourne,  (1916)  169  Ky.  315,  183 
S.  W.  903. 


Sec.  2.  [Damages  for  injuries  in  Territories,  District  of  Columbia, 
Canal  Zone,  etc.]  That  every  common  carrier  by  railroad  in  the  Terri- 
tories, the  District  of  Columbia,  the  Panama  Canal  Zone,  or  other  posses- 
sions of  the  United  States  shall  be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier  in  any  of  said  jurisdictions, 
or,  in  case  of  the  death  of  such  employee,  to  his  or  her  personal  represen- 
tative, for  the  benefit  of  the  surviving  widow  or  husband  and  children  of 
such  employee;  and,  if  none,  then  of  such  employee's  parents;  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appliances,  machin- 
ery, track,  roadbed,  works,  boats,  wharves,  or  other  equipment.  [35  Stat. 
L.  65.] 

See  the  provision  in  section  1  of  the  Employers'  Liability  Act  of  1906,  set  forth 
in  note,  supra,  at  p.  1208. 

This  applies  to  Porto  Rico,  the  latter  224,  57  U.  S.  (L.  ed.)  456;  American  H. 

being    one    of    the    "possessions    of    the  Co.  f.  Birch,    (1912)    224  U.   S.  547,  32 

United  States."    American  R.  Co.  r.  Did-  S.  Ct.  603,  56  U.  S.  (L.  ed.)  879. 
ricksen,   (1913)   227  U.  S.  146,  33  S.  Ct. 

Sec.  3.  [Contributory  negligence  of  employee.]  That  in  all  actions 
hereafter  brought  against  any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  this  Act  to  recover  damages  for  per- 
filonal  injuries  to  an  employee,  or  where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  employee  may  have  been  guilty  of  contributory  neg- 
ligence shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee :  Provided,  That  no  such  employee  who  may  be  injured  or  killed 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury  or  death  of  such  employee. 
[35  Stat,  L.  66.] 


This  is  a  re-enactment,  without  change,  of  section  3  of  the  Employers'  Liability 
Act  of  1906,  set  forth  in  note,  aupra,  at  p.  1208. 
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I.  Constructicm  of  section,  1340 
II.  Contributory  negligence,  1341 

1.  In  general,  1341 

2.  Effect    on    amount   of    damages, 

1344 

3.  Effect  of  violation  of  Safety  Ap- 

pliance  Acts,   1346 

4.  Evidence,  1348 

6.  Instructions  to  jury,   1349 
6.  Questions  for  jury,  1361 

I.  CoNSTRuonoN  OP  Section 

In  general. —  The  change  in  the  law  as 
to  contributory  negligence  confers  no 
right,  and  is  operative  only  to  withdraw 
from  the  railroad  company  a  defense 
theretofore  existing,  and  the  same  may  be 
said  as  to  changes  in  the  doctrine  as  to 
the  negligence  of  a  fellow  servant,  and 
of  assumption  of  risk.  Burnett  t*.  Atlan- 
tic Coast  Line  R.  Co.,  (1»13)  163  N.  C. 
186,  79  S.  E.  414. 

"  The  statute  contains  three  proposi- 
tions which  stand  out  in  bold  relief;  the 
first  is,  that  a  carrier  is  liable  for  the 
injury  or  death  of  an  employee  resulting 
in  part  from  the  carrier's  negligence ;  sec- 
ondly, the  employee's  contributory  negli- 
gence does  not  cut  off  the  right  of  action ; 
and,  thirdly,-  there  is  to  be  a  diminution 
of  damages  in  proportion  to  the  em- 
ployee's negligence.  It  would  seem  that 
the  clear  intent  of  Congress  was  to  allow 
some  damages  for  every  injury  or  death 
caused  by  the  carrier's  negligence;  to 
adopt  an  approximation  of  the  rule  of 
the  admiraltv  courts."  Southern  R.  Co. 
f.  Hill,  (1913)    139  Ga.  649,  77  S.  E.  803. 

Negligence  under  this  Act  must  neces- 
sarily be  contributory  and  therefore  no 
defense,  or  the .  sole  cause  of  the  injury 
and  therefore  a  defense  in  toto.  Fletcher 
V,  South  Dakota  Cent.  R.  Co.,  (1916)  36 
S.  D.  401,  156  N.  W.  3. 

In  this  connection  it  has  been  said: 
**  This  brings  us  to  a  consideration  of  the 
proper  construction  to  put  upon  the  word 
*  contributed,'  as  used  m  the  above  quo- 
tation from  the  Employers'  Liability  Law. 
In  considering  contributory  negligence  as 
a  defense,  it  is  unnecessary  to  draw  a 
close  line  of  distinction  between  that  neg- 
ligence that  merely  contributed  to  the 
injury  and  that  negligence  that  is  the 
sole  cause  of  the  injury,  where  proof  of 
either  is  a  complete  defense.  But  negli- 
gence of  plaintiff  cannot  in  fact  merely 
contribute  to  an  injury  unless  there  be 
negligence  on  the  part  of  defendant  also 
contributing  thereto;  neither  can  the  neg- 
ligence of  a  plaintiff  be  the  sole  cause  of 
an  injury,  and  thus  bar  recovery  under 
the  Employers'  Liability  Act,  if  the  neg- 
ligence of  defendant  did  contribute  to  the 
injury.  Webster's  definition  of  the  word 
'  contribute.'  when  used  as  it  is  in  this 
law,  is :  *  To  have  a  share  in  any  .  .  . 
effect.'  Wcbnter's  New  International  Dic- 
tionary. This  in  substance  is  the  same 
as  the  definition  in  the  Century  Diction- 


ary, announced  in  9  Cyc.  791.  It  needs 
no  argument  to  show  that  no  person  or 
thing  can  *  have  a  share  in  any  effect ' 
unless  such  person  or  thing  shares  in  the 
cause  or  causes  which  produce  the  effect. 
It  follows  that  if  an  injury  results  from, 
or  is  the  effect  of,  only  one  act  of  com- 
mission or  omission,  which  act  is  not 
itself  the  effect  or  result  of  some  other 
alleged  act  of  commission  or  omission, 
such  act  becomes  the  sole  cause  of  the 
injury,  and  such  act,  no  matter  how  neg- 
ligent it  may  be,  cannot  and  does  not  con- 
stitute contributory  negligence,  contribu- 
tory to  such  alleged  act,  because  it  does 
not  '  share  [with  such  other  act]  in  any 
effect.'  In  this  connection  it  is  well  to 
bear  in  mind  the  distinction  between  the 
cause  of  an  act  and  the  occasion  for  an 
act.  An  act  may  furnish  the  occasion  for 
another  act,  and  such  second  act  may  be 
the  cause  of  an  injury,  without  the  first 
act  in  any  manner  being  a  contributing 
cause  of  such  injury;  such  second  act 
may  be  the  result  of  some  intervening 
cause  in  no  manner  flowing  from  the 
original  act,  but  which  cause  is  given 
an  opportunity  to  operate  through  the 
occasion  furnished  by  such  original  act. 
The  New  International  Dictionary  says: 
*  The  cause  of  an  effect  is  that  which  actu- 
ally produces  it  or  brings  it  about;  the 
occasion  is  that  which,  either  directly  or 
indirectly,  provides  an  opportunity*^  for 
the  causal  agencies  to  act  or  serves  to 
set  them  in  motion.'  Or,  as  stated  in 
Pennsylvania  Co.  r.  Congdon,  [1892]  134 
Ind.  226,  33  N.  E.  795,  39  A.  S.  R.  251, 
undoubtedly  quoting  from  an  earlier  edi- 
tion of  the  Webster  Dictionary:  *  Web- 
ster defines  an  occasion,  as  distinguished 
from  a  cause,  to  be  "  that  whicn  inci- 
dentally brings  to  pass  an  event,  without 
being  its  efficient  cause,  or  sufficient  rea- 
son." '  If  a  chain  of  acts  leads  up  to  a 
certain  result,  it  does  not  necessarily  fol- 
low that  sueh  acts  all  contribute  to  such 
result.  If  at  some  place  in  such  chain 
there  is  an  act  that  in  no  true  sense  can 
be  said  to  be  the  cause  of  the  next  act  in 
the  chain,  but  which  merely  brings  about 
the  occasion  or  opportunity  for  such  next 
act,  the  line  of  causation  is  broken,  and 
it  is  only  that  intervening  cause  which, 
taking  advantage  of  the  occasion  or  oppor- 
ti^nity  offered,  acts  and  produces  the  final 
effect  that  can  be  said  to  be  even  a  con- 
tributing cause  leading  to  such  final  re- 
sult or  effect.  There  should  be  noted  this 
exception  to  the  above:  Where  the  party 
responsible  for  the  initial  act  knows  or 
should  know  that,  if  the  occasion  or  oppor- 
tunity is  given,  such  intervening  cause 
will  be  likely  to  exert  itself,  the  furnishing 
of  such  occasion  or  opportunity  may  be  in 
itself  an  act  of  negligence  causing  such 
party  to  be  liable  for  the  result  flowing 
as  tlie  effect  of  such  intervening  cause, 
where  such  intervening  cause  is  outside 
of,  or  beyond   the  control  of,  the  party 
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who  suffers  from  such  result."  Fletcher 
t\  South  Dakota  Cent.  R.  Co.,  (1915)  36 
S.  D.  401,  155  N.  VV.  3. 

The  distinction  between  assumed  risk 
and  contributory  negligence  is  of  great 
importance  in  cases  arising  under  the  fed- 
eral Employers'  Liability  Act;  for  as- 
sumed risk  bars  recovery  while  contribu- 
tory negligence  merely  diminishes  the 
amount  of  recovery.  Chesapeake,  etc.,  R. 
Co.  V.  De  Atley,  (1»14)  159  Ky.  687,  167 
S.  W.  933,  wherein  the  court  said :  *'  In 
brief,  the  distinction  is  as  follows:  As- 
sumption of  risk  rests  upon  the  intelli- 
gent acquiescence  and  knowledge  of  the 
danger  and  appreraation  of  the  risk  nat- 
urally incident  to  the  employment,  or 
arising  from  a  particular  situation  in 
which  the  work  is  done.  It  negatives 
the  prima  facie  liability  of  the  mas- 
ter, and  does  not  involve  the  aggrava- 
tion or  creation  of  the  peril  by  miscon- 
duct of  the  servant.  On  the  other  hand, 
contributory  negligence  rests  on  the  breach 
of  duty  to  exercise  ordinary  care.  It  dis- 
places the  prima  facie  liability  of  the 
master,  adds  a  new  danger  to  the  situation 
not  necessarily  incident  to  the  work,  and 
is  imposed  by  law  upon  the  servant,  how- 
ever unwilling  or  protesting  he  may  be. 
Though  some  authorities  hold  that  as- 
sumption of  risk  is  not  based  upon  con- 
tract, it  is  generally  held  to  grow  out  of 
the  contract  of  employment,  and  of  the 
application  of  the  maxim  volenti  non  fit 
injuria.  The  test  of  knowledge  of  danger 
is  not  the  exercise  of  ordinary  care  to 
discover  the  danger,  but  whether  the 
danger  was  known  to  or  plainly  observ- 
able by  the  employee.  Trie  test  of  ap- 
preciation of  risk  is  whether  the  servant 
understood  the  risk,  or  by  the  exercise  of 
ordinary  care  ought  to  have  understood 
it.  Rase  v.  Minneapolis,  etc.,  R.  Co., 
[19091  107  Minn.  260,  120  N.  W.  360,  21 
L.  R.  A.  (N.  S.)  138.  Notwithstanding 
this  distinction,  it  is  generally  held  that 
assumption  of  risk  and  contributory  negli- 
gence frequently  approximate  where  the 
danger  is  so  obvious  and  imminent  that 
no  ordinarily  prudent  man  would  assume 
the  risk  of  injury  therefrom."  See  also 
title  MaMer  and  Berva/nt,  18  R.  C.  L. 
sec.  165,  p.  673. 

"  There  is  a  well-recognized  distinction 
between  assumed  risk  and  contributory 
negligence.  Contributory  negligence  im- 
plies fault  or  breaeh  of  duty  on  the 
part  of  the  injured  party,  either  by  doing 
or  by  failing  to  ao  something  that  a 
reasonably  prudent  man  would  not  have 
done,  or  would  not  Kave  failed  to  do,  to 
avoid  being  injured  under  the  same  or 
similar  circumstances.  On  the  other  hand, 
there  is  a  certain  amount  of  danger  in- 
cident to  many  employments,  which  ordi- 
nary pruvienco  cannot  always  avoid. 
Where  these  are  known  to  the  employee, 
they  are  assumed  by  him  as  an  implied 
part  of  his  contract  of  employment.     An 


employee  assumes  the  risk  of  those  dangers 
known  to  him  to  be  ordinarily  incident 
to  the  labor  which  he  has  agreed  to  per- 
form, or  which  are  so  obvious  that  a  man 
of  ordinary  intelligence  and  prudence 
must  necessarily  be  presumed  to  have 
learned  of  them  in  the  ordinary  course  of 
his  emplovment."  Gulf,  etc.,  R.  Co.  v. 
Cooper,  (tsx.  Civ.  App.  1917)  191  S.  W. 
579. 

Conformity  to  state  procedure  in  gen- 
eraL — The  federal  statute,  bein^  general 
in  terms,  and  making  no  specific  regu- 
lations as  to  the  methods  by  which  the 
fact  of  contributory  negligence  should  be 
established,  when  the  action  is  brought 
in  the  state  court,  the  procedure  should 
conform  as  near  as  may  be  to  that  of  the 
state  law  applicable,  including  the  *'  char- 
acter of  action,  the  order  and  manner  of 
trial,  the  rules  of  pleading  and  evidence." 
Fleming  v.  Norfolk  Southern  R.  Co., 
(1912)   160  N.  C.  196,  76  S.  E.  212. 

A  defendant  carrier  has  the  federal 
right  to  a  fair  opportunity  to  show  in 
diminution  of  damages  any  negligence  at- 
tributable to  the  employee.  Kansas  City 
Southern  R.  Co.  i?.  Jones,  (1916)  241  U. 
S.  181,  36  S.  Ct.  513,  60  U.  S.  (L.  ed.) 
943. 

It  has  been  held  that  the  phrase  "  any 
statute  enacted  for  the  safety  of  em- 
ployees "  meant  federal  statutes,  the  court 
saying:  "  It  is  not  to  be  conceived  that, 
in  enacting  a  general  law  for  establishing 
and  enforcing  the  responsibility  of  common 
carriers  by  railroad  to  their  employees  in 
interstate  commerce,  Congress  intended  to 
permit  the  legislatures  of  the  several 
states  to  determine  the  effect  of  contribu- 
tory negligence  and  assumption  of  risk, 
by  enacting  statutes  for  the  safety  of  em- 
ployees, since  this  would  in  effect  relegate 
to  state  control  two  of  the  essential 
factors  that  determine  the  responsibility 
of  the  employer."  Seaboard  Air  Line  R. 
Co.  i\  Horton,  (1914)  233  U.  6.  492,  34 
S.  Ct.  635,  58  U.  S.  (L.  ed.)  1062,  Ann. 
Cas.  1915B  475,  L.  R.  A.  1915C  1.  This 
expression  of  the  United  States  Supreme 
Court,  which  is  the  final  authority  on 
questions  arising  under  the  federal  Act, 
must  be  taken  as  a  guide  in  determining 
the  force  and  effect  of  state  statutes  and 
municipal  ordinances  arising  thereunder. 
Dunlavy  t?.  Chicago,  etc.,  R.  Co.,  (1915) 
200  111.  App.  75. 

Damages  shall  be  diminished. —  The 
statutory  direction  that  the  diminution 
shall  be  "  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee  '* 
means,  that,  where  the  causal  negligence 
is  partly  attributable  to  hiiri  and  partly 
to  the  carrier,  he  shall  not  recover  full 
damages,  but  only  a  proportional  amount 
bearing  tiie  same  relation  to  the  full 
amount  as  the  negligence  attributable  to 
the  carrier  bears  to  the  entire  negligence 
attributable  lo  both;  the  purpose  being 
to    abrogate    the    common-law    rule   com- 
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pletely  exonerating  the  carrier  from  the 
liability  in  such  a  case  and  to  substitute 
a  new  rule  confining  the  exoneration  to 
a  proportional  part  of  the  damages  corre- 
sponding to  the  amount  of  negligence  at- 
tributable to  the  employee.    Norfolk,  etc., 
R.  Co.  V.  Earnest,   (1913)   229  U.  S.  114, 
33  S.  Ct.  654,  57  U.  S.  ( L.  ed. )   1096,  Ann. 
Cas.  1914C  172;  Pennsylvania  Co.  r.  Cole, 
(C.  C.  A.  6th  Cir.  1914')  214  Fed.  948.  131 
C.  C.  A.  244;   St.  Louis  Southwestern  R. 
Co.  t\  Anderson,  (1916)   117  Ark.  41,  173 
S.  W.  834;  Nashville,  etc..  R.  Co.  r.  Henry, 
(1914)   158  Ky.  88,  164  S.  W.  310;  Louis- 
ville, etc.,   R.  Co.   r.  Heinig,    (1914)    162 
Ky.   14,  171   S.  W.  853;   Cincinnati,  etc., 
R.  Co.  r.  Goode,    (1916)    163  Ky.  60,  173 
S.  W.  329 ;  Louisville,  etc.,  R.  Co.  r.  Hollo- 
way,   (1915)    163  Ky.  125,  173  S.  W.  343. 
This    section    has    been    interpreted    to 
mean    that    the    defendant    is    liable    if 
through   other  employees   it   is  guilty  of 
any  causative  negligence,  no  matter  how 
slight  in  comparison  to  that  of  the  plain- 
tiff,  and   that  the  total  damages   should 
be  proportioned  between  the  plaintiff  and 
the  defendant  according  to  their  respective 
fractions   of   the   total   negligence.     New 
York,  etc.,  R.  Co.  v.  Niebel,  (C.  C.  A.  6th 
Cir.  1914)  214  Fed.  952,  131  C.  C.  A.  248. 
The  diminution  of  damages  in  case  of 
plaintiff's  contributory  negligence  should 
be  in  proportion  to  the  amount  of  negli- 
gence attributable  to  him;   and  this  can 
only  mean   that  where  the  causal  negli- 
gence is  partly  attributable  to  him  and 
partly    attributable    to    the    carrier,    the 
statute     applies,     and     does     not     apply 
to  a  case  in  which  the  injury  is  due  solely 
to  the  negligence  of  the  plaintiff.     South- 
ern R.  Co.  i\  Peters,  (1916)   IJH  Ala.  94, 
69  So.  611. 

Under  this  statute  damages  attributable 
to  the  faults  of  both  plaintiff  and  defend- 
ant are  to  be  apportioned.  The  jury  must 
lessen  the  plaintiff's  damages  in  the  pro- 
portion which  his  contributory  fault  bears 
(not  to  that  of  the  defendant),  but  to 
the  entire  causal  negligence  attributable 
to  both.  However,  where  at  the  time  of 
trial  it  was  not  the  custom  to  require 
juries  to  return  special  verdicts  so  that 
damages  could  be  apportioned,  a  refusal 
of  the  trial  court  to  direct  findings  as  to 
the  proportion  in  which  the  plaintiff's 
negligence  contributed  to  the  accident 
was  not  reversible  error.  McAuliffe  t?. 
New  York  Cent.,  etc.,  R.  Co.  (1916)  172 
App.  Div.  597,  158  N.  Y.  S.  922. 

Under  the  rule  stated,  where  the  con- 
ductor of  a  train  negligently  left  a  switch 
open  and  the  engineer  of  a  irain  following 
negligently  failed  to  observe  the  opei) 
switch,  and  a  collision  followed  resulting 
in  the  conductor's  death,  it  was  held  that 
the  rule  of  comparative  negligence  applied. 
Louisville,  etc.,  R.  Co.  r.  Wene,  (C.  C.  A. 
7th  Cir.  1913)  202  Fed.  887,  121  C.  C.  A. 
245. 


II.  Contributory  Negligeitgb 

1.  In  General 

Matter  of  defense. —  Contributory  neg- 
ligence even  under  the  Employers*  Lia- 
bility Act  is  a  matter  of  defense.  Carpen- 
ter V.  Kansas  City,  etc.,  R,  Co.,  (1915) 
189  Mo.  App.  164,  175  S.  W.  234. 

Negligence  of  employee  as  sole  proxi- 
mate cause  of  injury. —  If  the  negligence 
of  the  employee  was  the  sole  proximate 
cause  of  the  injury  there  can  be  no  re- 
covery.      Southern     R.     Co.     v.     Peters, 

(1915)  194  Ala.  94,  69  So.  611;  St.  Ix>uiB, 
etc.,  R.  Co.  f.  Steward,  (1916)  124  Ark. 
437,  187  S.  W.  920;  Mathis  r.  Kansas 
City  Southern  R.  Co.,  (1915)  140  La.  855, 
74  So.  172;  Swasey  r.  Maine  Cent.  R. 
Co.,  (1916)  115  Me.  215,  98  Atl.  706; 
Gillis  f.  New  York,  etc.,  R.  Co.,  (1916) 
224  Mass.  541,  113  N.  £.  212;  Pankey  c. 
Atchison,  etc.,  R.  Co.,  (1914)  180  Mo. 
App.  185,  168  S.  W.  274;  Virginian  R. 
Co.  f.  Andrews,  (1916)  118  Va.  482,  87 
S.    E.    577;    Hull    v.    Virginian    R.    Co., 

(1916)  78  W.  Va.  25,  88  S.  E.  1060. 

So   if  one's   death  is  caused   solely   by 
his  own  negligence,  there  can  be  no  re- 
covery under  the  federal  Employers'  Lia- 
bility Act.     Ellis   V.   Louisville,   etc.,   R. 
Co.,    (1913)    155  Ky.  745,  160  8.  W.  512. 
"  It  is  only  when  plaint iff^s  act  is  the 
sole  cause  —  when  defendant's  act  is  no 
part  of  the  causation  —  that  defendant  is 
free  from  liability  under  the  act."    Grana 
Trunk   Western    R.    Co.    r.    Lindsav,    (C. 
C.  A.  7th  Cir.  1912)   201  Fed.  836,  120  C. 
C.    A.    166.      Contributory    negligence   of 
an  employee  which  remotely,  but  not  di- 
rectly and  proximately,  contributes  to  the 
injury,   that  is,   negligence  which   is  not 
causal,   does   not   operate   to   reduce    the 
damages.     Illinois  Cent.  R.  Co.  r.  Porter, 
(C.  C.  A.  6th  Cir.  1913)  207  Fed.  311,  125 
C.  C.  A.  55.     There  can  be  no  recovery 
under   the  Act,   however,  where  the   sole 
cause  of  injury  or  death  is  the  employee's 
negligence.    Ellis  r.  Louisville,  etc.,  R.  Co., 
(1913)    155  Ky.  745,  160  S.  W.  512. 

Thus  Habere  the  injury  is  caused  by 
the  negligence  of  the  assured  in  not  using 
the  method  employed  for  uncoupling  cars 
and  not  by  any  defect  in  the  equipment, 
his  negligence  will  preclude  a  recovery. 
The  court  said  in  this  case:  ''The  plain- 
tiff was  an  experienced  railroad  man. 
He  knew  of  the  danger  of  going  between 
moving  cars.  He  knew  that  the  cars  were 
equipped  with  automatic  couplers,  that 
the  couplers  were  in  working  order,  and 
that  he  could  couple  and  uncouple  the  cars 
by  the  use  of  the  alitomatic  coupler  with- 
out going  between  them.  There  was  no 
necessity  or  stress  of  circumstances  that 
compelled  him,  or  made  it  his  duty  to  go 
lietween  the  cars.  He  knew  that,  if  he  used 
the  coupler  in  the  manner  tliat  it  was  in- 
tended to  l)e  used,  he  could  couple  and 
uncouple  the  cars  in  safety,  and,  instead 
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of  employing  the  safe  method  of  domg 
the  work,  he  saw  fit  to  step  into  a  danger- 
ova  position  between  moving  cars,  and  by 
the  use  of  his  hand  to  compel  the  coupler 
to  work  in  a  different  manner  than  it  was 
intended  to  work.  Where  the  master  has 
provided  a  safe  method  for  the  servant 
to  perform  the  work  assigned  to  him, 
and  the  servant  knows  it,  and,  instead  or 
using  the  safe  method  provided,  uses  an 
unsafe  method  without  directions  to  do 
so  from  his  employer,  he  does  so  at  his 
own  risk,  and  is  guilty  of  contributory 
negligence  if  injured  while  performing 
the  labor."  Swasey  r.  Maine  Cent.  R. 
Co.,   (1916)   115  Me.  215,  98  Atl.  706. 

So  there  is  no  justification  for  a  com- 
parison of  negligences  or  the  apportioning 
of  their  effect  where  there  was  nothing 
to  confuse  the  employee's  judgment  or 
to  cause  hesitation  or  to  in  any  way  ex- 
tenuate his  negligence,  and  his  duty  was 
as  clear  as  its  performance  was  easy. 
Great  Northern  R.  Co.  v.  Wiles,  (1916) 
240  U.  S.  444,  36  S.  Ct.  406.  60  U.  S.  (L. 
ed.)   732. 

And  where  a  complaint  alleged  as  negli- 
gence of  the  defendants  the  failure  of 
the  conductor,  fireman  and  front  brakeman 
to  intervene  and  prevent  the  effect  of  the 
failure  of  the  plaintiff's  intestate,  the 
engineer,  to  stop  the  train  in  accordance 
with  orders,  it  was  said:  "While,  as 
contended  by  plaintiff,  it  is,  in  certain 
emergencies,  the  duty  of  the  conductor, 
fireman,  or  brakeman  to  use  all  means 
within  their  power  to  stop  the  train, 
neverthelesfl  it  should  be  Ubrne  in  mind 
that  in  the  first  instance  it  is  the  positive 
"nd  primary  duty  of  the  engineer  to  stop 
the  train  in  obedience  to  train  orders.  .  .  . 
While  the  Employers'  Liability  Act  was 
manifestly  intended  to  modify  the  law  as 
it  formerly  existed  ao  as  to  materially 
benefit  those  who  might  be  injured  in  the 
future,  by  abolishing  the  harsh  rule  known 
as  the  '  Fellow-Servant  Doctrine,'  yet  it 
cannot  be  reasonably  insisted  that  it  was 
the  purpose  of  the  ret  to  afford  relief 
where  one's  injury  is  due  solely  to  his 
own  reckless  and  indifferent  conduct.** 
Virginian  R.  Co.  v.  Linkous,  (C.  C.  A. 
4th  Cir.  1915)  230  Fed.  88,  144  C.  C.  A. 
386,  (C.  C.  A.  4th  Cir.  1916)  235  Fed. 
40,  148  C.  C.  A.  543. 

Again  a  refusal  to  charge  as  follows 
has  been  held  to  be  no  error:  "If  you 
should  find  from  the  evidence  that  "the 
plaintiff,  Musgrove,  had  the  choice  of  two 
ways  of  getting  on  his  cab,  the  one  safe 
and  the  other  dangerous,  I  charge  you 
that  he  was  under  a  duty  to  the  rail- 
road company  to  select  the  safe  way;  and 
if,  instead  of  so  doing,  he  selected  the 
dangerous  way,  and  that  he  knew  or  ought 
to  have  known  of  the  danger,  he  cannot 
recover  of  the  railroad  company  for  in- 
juries thus  sustained."  Macon,  etc.,  R. 
Co.  V.  Musgrove,  (1916)  145  Ga.  647,  89 
S.  E.  767. 


In  this  connection  it  was  also  said  in 
another  case:  "In  our  judgment  the 
petition  presented  no  case  of  liability 
against  the  railway  company  under  the 
f Serai  Employers*  Liability  Act.  While, 
under  the  provisions  of  that  act,  contrinu- 
tory  negligence  on  the  part  of  the  injured 
employee  does  not  bar  recovery,  yet,  before 
he  can  recover,  he  must  prove  that  the 
injuries  received  were  caused  in  whole  or 
in  part  by  the  negligence  of  the  defendant 
company,  its  agents  or  employees;  and 
the  mere  assertion  in  the  petition  that  in 
several  particulars,  as  pointed  out,  the  de- 
fendant company  and  its  agents  wert: 
negligent,  will  not  save  it  from  demurrer, 
where  the  petition  in  its  entirety,  con- 
strued, as  it  must  be,  most  strongly 
against  the  pleader,  shows  that  the  in- 
juries sued  for  were  wholly  the  result  of 
the  negligence  of  the  deceased  employee 
whose  injuries  are  the  subject  matter  of 
the  suit."  Charleston,  etc.,  R.  Co.  v.  Syl- 
vester, (1915)  17  Ga.  App.  85,  86  S.  E. 
275. 

Again,  where  a  brakeman,  who  was  sent 
to  flag  an  approaching  train,  went  to  sleep 
within  a  short  distance  of  a  curve  with 
his  head  on  a  cross  tie  near  the  track  i\ 
was  held,  there  being  no  evidence  to  ex- 
plain his  conduct,  that  the  engineer  of 
the  approaching  train  was  not  guilty  of 
negligence  in  not  stopping  his  train  in 
tim3  to  avoid  striking  him,  it  appearing 
that  the  distance  from  the  cur-.'e  to  the 
place  where  the  deceased  was  struck  was 
not  sufficient  to  have  permitted  him  to 
have  done  so.  Southern  R.  Co.  i*.  Gray, 
(1916)  241  U.  S.  333,  36  S.  Ct.  558,  60 
U.  S.    (L.  ed.)    1030. 

In  another  case  where  the  evidence 
shows  that  a  failure,  if  any,  to  comply 
with  the  statute  as  to  couplers  was  not 
the  proximate  cause  of  the  injury  but 
that  the  plaintiff  was  injured,  not  white 
engaged  in  the  act  of  uncoupling,  against 
the  dangers  of  which  the  statute  was 
aimed,  but  in  preventing  a  recoupling,  a 
matter  not  within  the  purview  of  the 
statute,  it  was  held  that  the  defendant 
was  entitled  to  construction  in  its  favor. 
Weiss  i\  Belt  R.  Co.,  (1914)  186  111.  App. 
43. 

On  the  other  hand  the  negligence  of 
the  employee  must  have  been  the  sole 
cause  of  the  injury  in  order  to  defeat  a 
recovery.  Southern  R.  Co.  i\  Mavs,  (C. 
C.  A.  4th  Cir.  1916)  239  Fed.  41,"  1.52  C. 
C.  A.  91;  Delano  v.  Rol/erts,  (Mo.  App. 
1916)    182    S.   W.   77L 

Effect  of  disregard  of  rules. —  Where 
there  has  been  a  habitual  disregard  of 
a  rule  amounting  to  an  abrogation  thereof 
this  will  be  sufficient  to  relieve  an  em- 
ployee of  the  charge  of  contributory  negli- 
gence. St.  Louis,  etc.,  R.  Co.  i\  Steward, 
(1916)    124  Ark.  437,  187  S.  W.  920. 

Necessity  and  effect  of  pleading  con- 
tributory negligence. —  Evidence  of  con- 
tributory   negligence    is    inadmissible    to 
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defeat  recovery,  and  even  though  admia- 
sible  in  mitigation  of  damages^  is  properly 
excluded,  when  not  pleaded,  and  when 
oflfered  generally  and  without  restriction 
as  to  its  intended  effect.  Jones  i*.  Kansas 
City  Southern  R.  Co.,  (1915)  137  La.  178, 
68  So.  401. 

The  statute  does  not  in  anywise  affect 
the  office  and  eflfect  of  the  plea  of  contrib- 
utory negligence,  except  as  expressly  in- 
dicated. The  plea,  when -coupled  with  a 
denial,  involves  merely  a  hypothetical  ad- 
mission and  does  not  in  any  measure 
relieve  the  plaintiff  of  the  burden  of  prov- 
ing negligence  on  the  part  of  the  defend- 
ant in  some  one  or  more  of  the  particu- 
lars alleged  in  the  complaint.  Nelson  v. 
Northern  Pac.  R.  Co.,  (1915)  50  Mont. 
616,  148  Pac.  388. 

Allegations  of  contributory  negligence 
as  a  defense  necessarily  assume  negligence 
on  the  part  of  defendant,  and  as  a  defense 
under  tlie  statute  is  a  partial,  not  a  com- 
plete defense.  Arizona  Eastern  R.  Co.  v, 
Bryan,  (1916)  18  Ariz.  106,  167  Pac. 
376. 

So  if  no  defense  was  pleaded  other 
than  contributory  negligence  in  an  action 
based  upon  the  federal  Liability  Act,  the 
plaintiff  would  as  a  matter  of  law  be 
entitled  to  recover  a  nominal  judgment. 
Arizona  Eastern  R.  Co.  v,  Bryan,  (1916) 
18  Ariz.  106,  167  Pac.  376. 

A  plea  of  contributory  negligence  has 
been  neld  defective  when  pleaded  in  bar 
rather  than  in  mitigation  of  damages. 
Southern  R.  Co.  r.  Fisher,  (Ala.  1917) 
74  So.  680;  Southern  R.  Co.  p.  Peters, 
(1916)    194  Ala.  94,  69  So.  611. 


2.  Effect  on  Amount  of  Damages 

Doctrine  as  to  effect  of  contributory 
negligence  in  general — It  may  be  stated 
generally  that  under  this  section  the  con- 
tributory negligence  of  an  employee  is  not 
a  bar  to  an  action  for  an  injury  received 
by  him,  but  only  operates  to  diminish 
the  amount  of  the  damages  recoverable. 
Illinois  Cent.  R.  Co.  i*.  Skaggs,  (1916) 
240  Uu  S.  66,  36  S.  Ct.  249,  60  U.  S.  (L. 
ed.)  628;  St.  Louis,  etc.,  R.  Co.  v.  Brown, 
(1916)  241  U.  S.  223,  36  S.  Ct.  602,  60 
U.  S.  (L.  ed.)  966;  Cincinnati,  etc.,  R. 
Co.  V.  Hall,  (a  C.  A.  6th  Cir.  1917) 
243  Fed.  76,  165  C.  C.  A.  606;  Southern 
R.  Co.  V.  Mays,  (C.  C.  A.  4th  Cir.  1916) 
239  Fed.  41,' 152  C.  C.  A.  91;  Portland 
Terminal  Co.  a  Jarvis,  (C.  C.  A.  1st  Cir. 
1915)  227  Fed.  8,  141  C.  C.  A.  662; 
Pennsylvania  Co.  v.  Cole,  (C.  C.  A.  6th 
Cir.  1914)  214  Fed.  948,  131  C.  C.  A. 
244;  Cain  r.  Southern  R.  Co.,  (K  D. 
Tenn.  1911)  199  Fed.  211;  Colasurdo  f. 
New  Jers4»y  Cent.  R.  Co.,  (S.  D.  N.  Y. 
1910)  180  Fed.  832;  Louisville,  etc.,  R. 
Co.  r.  Blankenship,  (Ala,  1917)  74  So. 
960;  Southern  R.  Co.  v.  Fisher,  (Ala. 
1917)    74  So.  580;   Western  R.  c.  Mays, 


(Ala.  1916)  72  So.  641;  Southern  R.  Co. 
V.  Peters,  (1915)  194  Ala.  94,  69  So. 
611;  Louisville,  etc.,  R.  Ca  r.  Fleming, 
(1916)  194  Ala.  51,  69  So.  126;  Arizona 
Eastern  R.  Co.  t*.  Bryan,  (1916)  18  Ariz. 
106,  167  Pac.  376;  St.  Louis,  etc.,  R.  Co. 
r.  Rodgers,  (1916)  118  Ark.  253,  176 
S.  W.  696;  Hubert  r.  New  York,  etc,  R. 
Co.,  (1916)  90  Conn.  261,  96  AtL  967; 
Louisville,  etc.,  R.  Co.  v.  Paschal,  (1916) 
146  Ga.  621,  89  S.  £.  620;  Charleston, 
etc.,  R.  Co.  c.  Sylvester,  (1916)  17  Ga. 
App.  86,  86  S.  £.  276;  Neil  r.  Idaho,  etc, 
R.  Co.,  (1912)  22  Idaho  74,  126  Pac  331; 
Warren  v,  Jackson,  (1917)  204  111.  App. 
676;  Godby  r.  Wilson,  (1916)  203  lU. 
App.  612;  Roberts  v.  Cleveland,  etc.,  R. 
Co.,  (1916)  202  111.  App.  480;  Mattocks 
V.  Chicago,  etc.,  R.  Ca,  (1914)  187  IlL 
App.  629;  Steckstor  c.  Cleveland,  etc,  R. 
Co.,  (1912)  169  IlL  App.  40;  Kenyon  r. 
Illinois  Cent.  R.  Co.,  (1916)  173  la.  484, 
165  N.  W.  810;  Thomas  v.  Atchison,  etc, 
R.  Co.,  (1917)  101  Kan.  628,  168  Pac 
322;    Hackney   i*.   Missouri,  etc.,  R.   Co., 

(1915)  96  Kan.  30,  149  Pac  421;  Illi- 
nois Cent.  R.  Co.  v.  Skinner,  (1917)  177 
Ky.  62,  197  S.  W.  552;  Lexington,  etc., 
R.  Co.  v.  Smith,  (1916)  172  Ky.  117,  188 
S.  W.  1091 ;  Norfolk,  etc.,  R.  Co.  v.  Short, 

(1916)  171  Ky.  647,  188  S.  W.  786; 
Louisville,  etc.,  R.  Co.  r.  HoUoway,  (1916) 
168  Ky.  262,  181  6.  W.  1126;  Kentucky, 
etc,  R.  Co.  f.  Minton,  (1915)  167  Ky. 
616,  180  S.  W.  831;  Cincinnati,  etc.,  R. 
Co.  V.  Nolan,  (1915)  167  Ky.  11,  179 
S.  W.  1046;  Louisville,  etc,  R.  Co.  v. 
Winkler,  (1915)  162  Ky.  843,  173  S.  W. 
161;  Baltimore,  etc.,  R.  Co.  v.  Branson, 
(1916)  128  Md.  678,  98  Atl.  225;  Gaines 
V.  Grand  Trunk  R.  Co.,  (1916)  193  Mich. 
398,  169  N.  W.  542;  Chapman  r.  U.  S. 
Exp.  Co.,  (1916)  192  Mich.  654,  169  N. 
W.  308;  Burke  v.  Chicago,  etc,  R.  Co., 
(1915)  131  Minn.  209,  154  N.  W.  960; 
Kippenbrock  v.  Wabash  R.  Co.,  (1917) 
270  Mo.  479,  194  S.  W.  60;  Yoakin  r. 
Lusk,  (Mo.  App.  1917)  193  S.  W.  635 j 
Winslow  V.  MiBsovLTif  etc,  R.  Co.,  (Mo. 
App.  1916)  192  S.  W.  121;  Christy  r. 
Wabash  R.  Co.,  (1916)  196  Mo.  App.  232, 
191  S.  W.  241;  Blackenbaker  v.  St.  Louis, 
etc,  R.  Co.,  (Mo.  1916)  187  S.  W.  840; 
Fish  V.  Chicago,  etc,  R.  Co.,  (1914)  263 
Mo.  106,  172  8.  W.  340,  Ann.  Cas.  1916B 
147;  Brightwell  r.  Lusk,  (1916)  194  Mo. 
App.  643,  189  S.  W.  413;  Koukouris  r. 
Union  Pac.  R.  Co.,  (1916)  193  Mo.  App. 
495,  186  S.  W.  545;  Trowbridge  v,  Kan- 
sas Citv,  etc,  R.  Co.,  (1916)  192  Mo. 
App.  52,  179  S.  W.  777;  Pankey  r.  Atchi- 
son, etc,  R.  Co.,  (1914)  180  Mo.  App. 
1S5,  168  S.  W.  274;  Cross  f.  Chicago, 
etc,  R.  Co.,  (1915)  191  Mo.  App.  202,  177 
S.  W.  1127;  Hardwick  r.  Wabash  R.  Co., 
(1914)  181  Mo.  App.  166,  168  S.  W.  328; 
IIuxoll  r.  Union  Pac  R.  Co.,  (1915)  99 
Neb.  170,  155  N.  W^  900;  McAuliffe  r. 
New  York  Cent.,  etc.,  R.  Co.,   (1916)    172 
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App.  Div.  597,  168  N.Y.  S.  922;  Sears  t?. 
Atlantic  Coast  Line  R.  Co.,  (1916)  169 
N.  C.  446,  86  S.  E.  176;  Montgomery  v, 
Carolina,  etc.,  R.  Co.,  (1913)  163  N.  C. 
597,  80  S.  E.  83;  Kenney  i*.  Seaboard  Air 
Line  R.  Co.,  (1914)  166  N.  0.  99,  80  S.  E. 
1078;  Falyk  v.  Pennsylvania  R.  Co., 
(1917)  266  Pa.  St.  397,  100  Atl.  961; 
Robie  V.  Boston,  etc.,  R.  Co.,  (Vt.  1917) 
100  Atl.  925;  Anest  v.  Columbia,  etc.,  R. 
Co.,  (1916)  89  Wash.  609,  164  Pac.  1100; 
Fogarty  v.  Northern  Pac.  R.  Co.,  (1913) 
74  Wash.  397,  133  Pac.  609,  L.  R.  A. 
1916C;  Easter  v.  Virginian  R.  Co.,  (1916) 
76  W.  Va.  383,  86  S.  E.  37. 

Contributory  negligence  is  a  defense  to 
an  action  under  the  Employers'  Liability 
Act  only  to  the  extent  that  it  may  be 
shown  in  mitigation  of  damages  m  pro- 
portion to  the  amount  of  negligence  at- 
tributable to  the  employee.  Chadwick  v. 
Oregon-Washington  R.,  etc.,  Co.,  (1914)  74 
Ore.  19,  144  Pac.  1166,  wherein  the  court 
said:  "It  will  be  observed  that  by  this 
statute  contributory  negligence  is  not  an 
entire  defense  against  an  injured 'employee 
where  any  negligence  of  the  defendant  or 
any  of  its  other  employees  is  shown  which 
caused  the  injury  oi  the  plaintiff  either  in 
whole  or  in  part.  The  utmost  that  can  be 
claimed  for  the  contributory  negligence  of 
the  plaintiff  is  mitigation  of  damages.  In 
short,  the  contributory  negligence  of  the 
plaintiff,  alone,  will  not  operate  to  defeat 
his  cause  of  action,  but  may  be  shown  to 
reduce  the  damages  which  he  might  other- 
wise claim  in  the  proportion  w^hich  his 
own  negligence  bears  to  the  sum  total  of 
all  negligence  affecting  the  transaction 
from  every   source." 

This  Act  does  not  change  the  rule  of 
law  as  to  what  is  contributory  negligence, 
except  as  to  its  legal  effect  upon  the  issue 
as  to  damages,  an  affirmative  finding  in 
respect  of  such  negligence  reducing  the 
amount  of  damages  as  indicated  in  the 
Act.  Raines  t*.  Southern  R.  Co.,  (1916) 
169  N.  C.  189,  85  S.  E.  294. 

The  entire  question  of  contributory 
n^ligence  is  to  be  considered  by  the  jury 
in  assessing  the  damages.  Lloyd  v.  South- 
em  R.  Co.,  (1914)  166  N.  C  24,  81  S. 
E.  1003. 

"  Where  the  causal  negligence  is  at- 
tributable partly  to  the  carrier  and  partly 
to  the  injured  employee,  he  shall  not  re- 
cover full  damages,  but  only  a  diminished 
sum  bearing  the  same  relation  to  the 
full  damages  that  the  negligence  attribu- 
table to  the  carrier  bears  to  the  negli- 
gence attributable  to  both;  the  purpose 
being  to  exclude  from  the  recovery  a  pro- 
portional part  of  the  damages  correspond- 
ing to  the  employee's  contribution  to  the 
total  negligence."  Newkirk  v.  Pryor,  (Mo. 
App.   1916)    183   S.  W.   682. 

Duty  to  diminish  damages. —  If  the  em- 
ployee was  guilty  of  contributory  negli- 
gence the  recovery  must  be  diminished  and 


the  jury  should  be  so  instructed.  Lincoln 
i\  Pryor,  (1916)  199  111.' App.  228;  Hall 
V.  Vandalia  R.  Co.,  (1912)  169  111.  App. 
12;  Collins  r.  Michigan  Cent.  R.  Co., 
(1916)  193  Mich.  303,  159  N.  W.  535; 
Dowell  v.  Wabash  R.  Co.,  (Mo.  App.  1916) 
190  S.  W.  939;  Snyder  v.  Great  Northern 
R.  Co.,  (1915)  88  Wash.  49,  152  Pac.  703. 

Remittitur  of  damages  where  no  deduc- 
tion for  contributory  negligence. —  Where 
the  jury  have  assessed  the  damages  at 
a  sum  which  must  be  deemed  to  be  full 
compensation  without  deduction  for  the 
contributory  negligence  of  the  employee, 
as  a  condition  to  denying  a  motion  for  a 
new  trial  it  has  been  held  that  the  court 
may  order  a  remission  of  a  portion  of 
the  damages.  Sain  v.  Southern  R.  Co. 
(E.  D.  Tenn.  1917)  199  Fed.  211  (reduc- 
tion  of  verdict  from  $10,000  to  $7,500)  ; 
Hadley  v.  Union  Pac.  R.  Co.,  (1916)  99 
Neb.  349,  156  N.  W.  765. 

"  Whenever  a  court  is  convinced  of  an 
abuse  of  power  on  the  part  of  the  jury 
in  dividing  the  blame  where  both  sides 
had  been. guilty  of  ne-gligence  contributing 
to  the  accident,  it  should  not  hesitate 
to  order  a  remittitur  or  grant  a  new 
trial."       Waina     v.     Pennsvlvania     Co., 

(1915)  251  Pa.  St.  213,  96  Atl.  461. 
The  jury  should  make  a  deduction  for 

contributory  negligence  of  the  employee, 
and  where  it  does  not  appear  that  this 
has  been  done  it  has  been  held  that  the 
verdict  will  be  set  aside  (Pyles  r.  Atchi- 
son, etc.,  R.  Co.,  (1916)  97  Kan.  456,  165 
Pac.  788)  unless  the  plaintiff  accepts  a 
reduction   (Saar  v.  Atcnison,  etc.,  R.  Co., 

(1916)  97  Kan.  441,  155  Pac.  954),  in 
which  case  the  judgment  may  be  affirmed. 
Anest  c.  Columbia,  etc.,  R.  Co.,  (1916)  89 
Wash.  609,  154  Pac.  1100. 

Presumption  on  appeal  as  to  deduction 
in  estimating  damages. —  Where  the  case 
is  tried  on  the  theory  that  the  contribu- 
tory negligence  of  the  plaintiff,  if  any, 
does  not  bar  a  recovery  but  that  the  jury 
are  required  to  diminish  the  damages  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  plaintiff,  and  the  jurv 
are  instructed  on  the  subject,  if  plaintiff 
was  found  guilty  of  such  negligence,  it 
will  be  presumed  on  appeal  that  the  jury 
made  a  proper  deduction  in  the  amount 
of  damages,  Godby  v.  Wilson,  (1916)  203 
111.  App.  612. 

Failure  to  apply  rule  of  comparative 
negligence. —  In  an  action  for  personal . 
injuries  received  by  a  railroad  employee, 
the  defendant  cannot  complain  that  the 
rule  of  comparative  negligence  under  this 
section  was  not  applied  where  the  jury 
were  instructed  to  find  for  the  plaintiff 
only  in  the  event  of  the  defendant  s  negli- 
gence and  plaintiff's  freedom  from  con- 
tributory negligence,  and  the  latter  rule 
being  more  favorable  to  defendant.  Gal- 
veston, etc.,  R.  Co.  f.  Averill,  (Tex.  Civ. 
App.  1911)  136  S.  W.  98. 
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3.  Effect  of  Violation  of  Safety  Appliance 
.  Acta 

'  Construction  generally. —  The  provision 
of  the  federal  Employers*  Liability  Act 
that  an  employee  of  a  common  carrier 
who  may  be  injured  or  killed  shall  not  be 
held  guilty  of  contributory  negligence, 
where  the  violation  by  the  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death,  applies 
only  to  violation*  of  certain  federal  stat- 
utes, such  as  the  Safety  Appliance  Acts, 
and  not  to  violations  of  state  laws.  G«e 
V.  Lehigh  Valley  R.  Co.,  (1914)  163  App. 
Div.  274,  148  N.  Y.  S.  882 ;  Smithson  t\ 
Atchison,  etc.,  R.  Co.,  (1916)  174  Cal. 
148,  162  Pac.  111. 

By  the  phrase  "  any  statute  enacted  for 
the  safety  of  employees,"  appearing  in 
sections  3  and  4,  Congress  evidently  in- 
tended federal  statutes,  such  as  the 
Safety  Appliance  Acts.  For  it  is  not  to  be 
conceived,  in  enacting  a  general  law  for 
establishing  and  enforcing  the  responsibil- 
ity of  common  carriers  by  railroad  to 
their  employees  in  interstate  commerce, 
Congress  intended  to  permit  the  legisla- 
tures of  the  several  states  to  determine 
the  effect  of  contributory  negligence  and 
assumption  of  risk,  by  enacting  statutes 
for  the  safety  of  employees,  since  this 
would  in  effect  relegate  to  state  control 
two  of  the  essential  factors  that  determine 
the  responsibility  of  the  employer.  Sea- 
board Air  Line  Ry.  t?.  Horton,  (1914) 
233  U.  S.  492,  34  S.  Ct.  635,  58  U.  S.  (L. 
ed.)  1062,  Ann.  Cas.  1915B  475,  L.  R.  A. 
1915C  1,  reversing  (1913)  162  N.  C.  424, 
78  S.  E.  494.  This  case  is  followed  in 
Boldt  f?.  Pennsylvania  R.  Co.,  (C.  C.  A. 
2d  Cir.  1914)  218  Fed.  367,  134  C.  C.  A. 
175;  Columbia,  etc.,  R.  Co.  v.  Sauter,  (C. 
C.  A.  9th  Cir.  1915)  223  Fed.  604,  139 
C.  C.  A.  150;  Lauer  v.  Northern  Pac.  R. 
Co.,  (1916)  83  Wash.  465,  145  Pac.  606 
{overruling  Opsahl  <?.  Northern  Pac.  R. 
Co.,  (1914)  78  Wash.  197,  138  Pac.  681). 

A  municipal  ordinance  is  not  a  statute 
within  the  meaning  of  this  Act.  Mitchell 
t\  Louisville,  etc.,  R.  Co.,  (1915)  194  111. 
Apt).  77. 

(jeneral  principles. — A  carrier  is  liable 
in  damages  where  a  violation  of  the 
Safety  Appliance  Acts  is  shown.  Union 
Pac.  R.  Co.  V.  Huxoll,   (1917)   246  U.  S. 

536,  38  S.  Ct.  187,  62  U.  S.  (L.  ed.)  ; 

Atlantic  City  R.  Co.  r.  Parker,  (1916)  242 
U.  S.  56,  37  S.  Ct.  69,  61  U.  S.  (L.  ed.) 
160;  St.  Louis  Merchants*  Bridge  Ter- 
minal R.  Co.  V.  Schuerman,  (C.  Q.  A.  8th 
Cir.  1916)  237  Fed.  1,  150  C.  C.  A.  203; 
Louisville,  etc.,  R.  Co.  t*.  Layton,  (1916) 
145  Ga.  886,  90  S.  E.  53;  Davidson  i\ 
Peoria,  etc.,  R.  Co.,  (i916)  203  111.  App. 
498;  W^agner  t\  Chicago,  etc.,  R.  Co., 
(1916)  200  111.  App.  305;  Lucas  t?.  Peoria, 
etc.,  R.  Co.,  (1912)  171  111.  App.  1;  Clap- 
per V,  Dickinson,  (1917)  137  Minn.  415, 
163  N.  W,  752;    Cramer  v.  Chicago,  etc.. 


R,  Co.,  (1916)  134  Minn.  61,  158  K.  W. 
796;  McNaney  i*.  Chicago,  etc.,  R.  Co., 
(1916)  132  Minn.  391,  157  N.  W.  650; 
Moore  v.  St.  Joseph,  etc.,  R.  Co.,  (i916) 
268  Mo.  31,  186  S.  W.  1035:  Armitage  r. 
Chicago,  etc.,  R.  Co.,  (Mont.  1917)  166 
Pac.  301 ;  Fletcher  v.  South  Dakota  C«'nt. 
R.  Co.,  (1916)  36  S.  D.  401,  155  N.  W. 
3;  Calhoun  v.  Great  Northern  R.  Co., 
(1916)  162  Wis.  264,  166  N.  W.  198.  It 
being  declared  that  a  violation  of  the 
Safety  Appliance  Acts  is  negligence  per  se. 
in  such  a  case  contributory  negligence 
is  excluded  from  consideration.  Lemee  r. 
Texas,  etc.,  R.  Co.,  (1917)  141  La.  769, 
75  So.  676.  For  the  Safety  Appliance 
Acts  see  supra,  this  title,  p.  1155  et  se<j. 

Where  the  trial  court  holds  that  the 
sole  grounds  of  recovery  rest  upon  the  al- 
leged failure  of  the  defendant  to  comply 
with  the  federal  Safety  Appliance  Act 
(Act  of  March  2,  1893,  ch.  196,  27  Stat.  L. 
531,  supra,  this  title,  p.  1165  et  seq,) .  the 
defendant  is  not  entitled  to  avail  itself  of 
plaintiff's  contributory  negligence  for  any 
purpose,  under  the  proviso  of  section  3. 
Burno  t*.  Minneapolis,  etc.,  R.  Co.,  (1913) 
121  Minn.  326,  141  N.  W.  300. 

The  question  of  comparative  negligence 
does  not  arise  where  the  negligence  of  the 
carrier  consists  in  the  violation  of  a  fed- 
eral statute,  for  in  such  cases  Che  defense 
of  contributory  negligence  is  entirely  ab- 
rogated by  the  provision  of  the  Act.  St. 
Louis  Southwestern  R.  Co.  r.  Anderson, 
(1916)  117  Ark.  41,  173  S.  W.  834;  John- 
son f.  Great  Northern  R,  Co.,  (C.  C.  A. 
8th  Cir.  1910)  178  Fed.  643,  102  C.  C.  A. 
89;  Burho  v.  Minneapolis,  etc..  R.  Co., 
(1913)    121  Minn.  326,  141  X.  W.  300. 

The  question  of  contributory  negligence 
is  eliminated  where  a  violation  of  the 
Hours  of  Service  Act  set  forth  infra,  this 
title,  div.  IV,  p.  1383,  is  shown.  Balti- 
more, etc.,  R.  Co.  V.  Wilson,  (1916)  242 
U.  S.  295,  37  S.  Ct.  123,  61  U.  S.  (L.  ed.) 
312;  Atchison,  etc.,  R.  Co.  t?.  Swear- 
ingen,  (1915)  239  U.  S.  339,  36  S.  Ct.  121, 
60  U.  S.  (L.  ed.)  317;  Great  Northern 
R.  Co.  f.  Otos,  (1915)  239  U.  S.  349,  36 
S.  Ct.  124,  60  U.  6.  (L.  ed.)322,  affirming 
(1916)  128  Minn.  283,  150  N.  W.  922. 

So  in  Atchison,  etc.,  R.  Co.  r.  Hines, 
(C.  C.  A.  6th  Cir.  1914)  211  Fed.  264, 
127  C.  C.  A.  632,  the  court  said:  "In 
view  of  the  provision  of  this  section  a 
Jury  should  not  be  instructed  that  a  find- 
ing of  contributory  negligence  on  the 
part  of  an  employee  injured  through 
the  alleged  negligence  of  the  defendant 
in  the  use  of  a  locomotive  engine  having 
on  the  boiler  a  defective  and  dangeroiis 
water  glass  in  violation  of  Act  Feb.  17. 
1911,  c.  103,  sec.  2  [supra,  p.  1201]  should 
be  followed  by  a  verdict  for  the  defend- 
ant, as  contributory  neglijjence  in  the 
use  of  defective  appliances  is  not  permis 
sible  in  view  of  the  statute  abolishing  or 
limiting  that  defense." 
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Although  by  the  third  section  of  the 
Employers'  Liability  Act  a  recovery  is  not 
prevented  in  a  case  of  contributory  negli- 
gence, since  the  statute  substitutes  for  it 
a  system  of  comparative  negligence  where- 
by the  damages  are  to  be  diminished  in 
the  proportiqn  which  his  negligence  bears 
to  the  combined  negligence  of  himself  and 
the  carrier,  in  other  words,  the  carrier  is 
to  be  exonerated  from  a  proportional  part 
of  the  damages'  corresponding  to  the 
amount  of  negligence  attributable  to  the 
employee,  nevertheless  under  the  terms  of 
a  proviso  to  the  section  contributory  neg- 
ligence on  the  part  of  the  employee  does 
not  operate  even  to  diminish  the  recovery 
where  the  injury  has  been  occasioned  in 
part  by  the  failure  of  the  carrier  to  com- 
ply with  the  exactions  of  an  Act  of  Con- 
gress enacted  to  promote  the  safety  of 
employees.  In  that  contingency  the  stat- 
ute abolishes  the  defense  of  contributory 
negligence  not  only  as  a  bar  to  recovery 
but  for  all  purposes.  Grand  Trunk  West- 
ern R.  Co.  t?.  Lindsay,  (1914)  233  U.  S. 
42,  34  S.  Ct.  681,  68  U.  S.  (L.  ed.)  838, 
Ann.  Cas.  1914C  168.  See  to  the  same 
effect  Seaboard  Air  Line  R.  Co.  v.  Tilgh- 
man,  (1916)  237  U.  S.  499,  36  S.  Ct.  653, 
69  U.  S.  (L.  ed.)  1069,  reversing  (1914) 
167  N.  C.  163,  83  S.  E.  315,  1090;  Spo- 
kane, etc.,  R.  Co,  f.  Campbell,  (C.  C.  A. 
9th  Cir.  1914)  217  Fed.  618,  133  C.  C.  A. 
370;  San  Antonio,  etc.,  R.  Co.  t*.  Wagner, 
(Tex.  Civ.  App.  1914)  166  S.  W.  24. 

Therefore,  where  plaintiff's  contribu- 
tory nozligence  and  defendant's  violation 
of  the  Safety  Appliance  Acts  are  concur- 
ring proximate  causes,  the  Employers' 
Liaibility  Act  requires  the  former  to  be 
disregarded.  Spokane,  etc.,  R.  Co.  v, 
Campbell,  (1916)  241  U.  S.  497,  36  S.  Ct. 
683,  60  U.  S.  (L.  ed.)  1125. 

Application  of  doctrine. —  Where  a  per- 
son was  injured  by  inhaling  spray  wnile 
using  a  painting  machine  in  painting  cars 
of  which  danger  he  had  no  knowledge,  it 
was  held  that  the  company  was  guilty  of 
negligence  in  failing  to  provide  him  with 
an  appliance  to  be  used  zo  protect  persons 
thus  engaged  from  such  danger  where  the 
company  knew  of  the  appliance.  Balti- 
more, etc.,  R.  Co.  1/.  Branson,  (1916)  128 
Md.  678,  98  Atl.  226. 

In  another  case  where  an  action  was 
based  on  a  violation  of  the  Boiler  Act  it 
was  said :  "  The  avowed  object  of  the 
Boiler  Act,  it  is  true,  is  to  promote  the 
saiety  of  employees  and  travelers,  and  to 
that  end  section  2  declares  that  from  and 
after  July  1,  1911,  it  shall  be  unlawful 
for  any  common  carrier  to  use  any  loco- 
motive engine  propelled  by  steam  power  in 
moving  interstate  or  foreign  trafhc  unless 
the  boiler  and  appurtenances  thereof  are 
in  proper  condition  and  safe  to  operate  in 
the  service  to  which  the  same  \a  put;  that 
the  same  may  be  emploved  in  the  active 
service  of  such  carrier  in  moving  traffic 
without  unnecessary  peril  to  life  and  limb. 


When,  therefore,  the  carrier  has  dis- 
charged his  statutory  duty  to  the  engi- 
neer by  turning  over  to  him  a  locomotive 
engine  and  boiler  and  appurtenances  in 
proper  condition  and  safe  to  operate,  it  is 
not  answerable  to  the  engineer  as  an  in- 
surer of  his  safetv  throughout  the  run; 
and,  in  order  for  his  personal  representa- 
tive to  maintain  an  action  for  his  death 
caused  by  the  explosion  of  the  boiler,  the 
burden  rests  upon  the  plaintiff  to  show 
that  the  defendant  has  been  guilty  of  the 
negligence  charged  in  the  declaration." 
Virginian  R.  Co.  r.  Andrews,  (1916)  118 
Va.  482,  87  S.  E.  677. 

Violation  need  not  be  sole  cause. —  The 
violation  of  the  Safety  Appliance  Acts 
need  not  be  the  sole  efficient  cause  in  order 
that  an  action  will  lie.  Spokane,  etc.,  R. 
Co.  t?.  Campbell,  (1916)  241  U.  S.  497,  36 
S.  Ct.  683,  60  U.  S.  (L.  ed.)  1125. 

So  the  liability  of  the  carrier  to  em- 
ployees for  failure  to  comply  with  these 
acts  springs  from  its  being  made  unlawful 
to  use  cars  not  equipped  as  required,  not 
from  the  position  the  employee  may  be  in 
or  the  work  which  he  may  be  doing  at  the 
moment  when  he  is  injured.  Louisville, 
etc.,  R.  Co.  V.  Layton,  (1917)  243  U.  S. 
617,  37  S.  Ct.  456,  61  U.  8.  (L.  ed.)  931. 

And  where  there  is  a  violation  of  the 
Safety  Appliance  Acts  any  improper  man- 
agement of  the  appliance  can  only  be 
regarded  as  contributory  negligence,  con- 
sideration of  which  is  excluded.  San  An- 
tonio, etc.,  R.  Co.  t.  Wagner,  (1916)  241 
U.  S.  476,  36  S.  a.  626,  60  U.  S.  (L.  ed.) 
1110. 

Element  of  proximate  cause  eliminated.  ^ 
— Tlie  element  of  proximate  cause  is 
eliminated  where  a  violation  of  the  Safety 
Appliance  Acts  is  shown.  Spokane,  etc., 
R.  Co.  f.  Campbell,  (1916)  241  U.  S.  497, 
36  S.  Ct.  683,  60  U.  S.  (L.  ed.)  1125. 

Effect  of  exception  in  Safety  Appliance 
Act. —  Where  a  Safety  Appliance  Act  con-  ^ 
tains  an  exception  regarding  equipment  in 
respect  to  certain  cars  a  carrier  is  not  pre- 
cluded from  setting  up  contributory  negli- 
gence of  an  employee  injured  during  the 
operation  of  such  cars.  Mathis  t*.  Kansas 
City  Southern  R.  Co.,  (1915)  140  La.  855, 
74  So.  172. 

Pleading. — ^A  complaint  alleging  as  neg- 
ligence that  the  defendant  carrier  had  a 
car  equipped  with  an  automatic  coupler 
which  was  broken,  defective  and  inopera- 
tive states  a  cause  of  action  within  the 
express  terms  of  the  statute,  although  it 
does  not  in  express  terras  allege  that  the 
negligence  charged  was  a  violation  of  the 
Act  as  to  having  the  cars  equipped  with 
automatic  couplers.  Wagner  r.  Chicago, 
etc.,  Rv.  Co.,  (1917)  277  111.  114,  115  N. 
E.  20L 

Evidence. —  "  To  sustain  a  finding  that 
a  defective  appliance  caused  an  accident, 
it  is  necessary  that  some  circumstances  be 
shown  which  establish,  not  only  that  the 
accident    may    have    happened  *  from    the 
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cause  alleged,  but  which  indicate,  to  some 
extent  at  least,  that  such  was  the  cause." 
Hurley  i\  Illinois  Cent.  R.  Co.,  (1916) 
133  Minn.  101,  157  N.  W.  1005. 


4.  Evidence 

Evidence  of  rule,  practice  or  custom. — 
Where  the  defense  is  a  want  of  negligence 
on  the  part  of  the  company  and  negli- 
gence of  the  employee  in  failing  to  ner- 
lorm  the  duties  of  his  employment  evi- 
dence should  be  received  of  not  only  the 
printed  rules  of  the  company  but  also  of 
any  instructed  rule,  practice  or  custom 
not  inconsistent  therewith.  Culp  v.  Vir- 
ginian Ry.  Co.,  (1916)  77  W.  Va.  125,  87 
S.  E.  187. 

Burden  of  proof. — ^The  defendant  has 
the  burden  of  proving  contributory  negli- 
gence. Grand  Trunk  Western  R.  Co.  v. 
Thrift  Trust  Co.,  (Ind.  App.  1917)  115 
N.  E.  685. 

The  burden  of  proof  with  respect  to  the 
issue  of  contributory  negligence  is  on  the 
defendant  although  the  action  is  brought 
in  a  state  court  and  the  law  of  that  state 
puts  the  burden  of  proving  freedom  from 
contributory  negligence  in  any  case  on  the 
plaintiff.  Central  Vermont  R.  Co.  v. 
White,  (1915)  238  U.  S.  507,  35  S.  Ct. 
865,  59  U.  S.  (L.  ed.)  1433,  Ann.  Cas. 
1916B  252  {affirming  (1914)  87  Vt.  330, 
89  Atl.  618),  wherein  the  court  said: 
"  In  this  court  the  argument  was  devoted 
principally  to  a  discussion  of  this  ruling 
—  counsel  for  the  railroad  company  earn- 
estly insisting  that  '  the  lex  fori  must  de- 
termine all  questions  of  evidence,  includ- 
ing that  of  the  burden  of  proof.  Whart. 
Confl.  L.  3d  ed.  §  478b.'  It  was  argued 
that  there  is  nothing  in  the  federal  stat- 
ute indicating'  an  intent  to  change  the 
state  rule  as  to  the  burden  of  proof,  and 
it  is  claimed  that  because  of  tne  court's 
mistaken  construction  of  the  federal  act 
the  railway  company  has  been  deprived  of 
a  right  to  which  it  was  entitled  under 
the  laws  of  Vermont.  There  can,  of 
course,  be  no  doubt  of  the  general  princi- 
ple that  matters  respecting  the  remedy  — 
such  as  the  form  of  the  action,  sufficiency 
of  the  pleadings,  rules  of  evidence,  and  the 
statute  of  limitations  —  depend  upon  the 
law  of  the  place  where  the  suit  is  brought 
(McNiel  17.  Holbrook,  [1838]  12  Pet.  89,  9 
U,  S,  (L.  ed.)  1011].  But  matters  of 
substance  and  procedure  must  not  be  con- 
founded because  they  happen  to  have  the 
same  name.  For  example,  the  time  within 
which  a  suit  is  to  be  brought  is  treated  as 
pertaining  to  the  remedy.  But  this  is  not 
so  if,  by  the  statute  giving  the  cause  of 
action,  the  lapse  of  time  not  only  bars  the 
remedy,  but  destroys  the  liability.  A.  J. 
Phillips  Co.  r.  Grand  Trunk  Western  R. 
Co.,  [1915]  236  \J.  S.  662,  35  S.  Ct.  444, 
rSO  U.  S.  (L.  ed.)  774];  Bovd  1\  Clark, 
[E.   D.   Mich.    1881]    8   Fed.  *849;   llallo- 


well   r.   Harwich,    [1817]    14  Mass.   188; 
Cooper  V.  Lyons,    [1882]    9  Lea   [Tenn.] 
697    (2)  ;  Newcomb  f.  The  Clermont  Ko. 
2,  [1851]  3  G.  Greene  [la.]  295.     In  that 
class  of  cases  the  law  of  the  jurisdiction, 
creating   the  cause  of   action   and    fixing 
the  time  within  which  it  mu^t  be  asserted, 
would   control   even   where   the   suit   was 
brought  in   the  courts .  of  a  state  which 
gave  a  longer  period  within  which  to  sue. 
So,  too,  as  to  the  burden  of  proof.     As 
long  as  the  question  involves  a  mere  mat- 
ter of  procedure  as  to  the  time  when  and 
the  order  in  which  evidence  should  be  sub- 
mitted the  state  court  can,  in  those  and 
similar  instances,  follow  their  own  prac- 
tice even  in  the  trial  of  suits  arising  under 
the  federal  law.    But  it  is  a  misnomer  to 
say  that  the  question  as  to  the  burden 
of  proof  as  to  contributory  negligence  is  a 
mere  matter  of  state  procedure.     For,  in 
Vermont,  and  in  a  few  other  states,  proof 
of  plaintiff's  freedom  from  fault  is  a  part 
of   the  very   substance  of  his   case.     He 
must  not  only  satisfy  the  jury   (1)    that 
he  was  injured  by  the  negligence  of  the 
defendant,  but  he  must  go  further,  and, 
as   a   condition   of  his   right   tv   recover, 
must   also    show    (2)    that   he    was    not 
guilty    of    contributory    negligence.       In 
those  states  the  plaintiff  is  as  much  under 
the    necessity    of    proving    one    of    these 
facts  as  the  other;  and  as  to  neither  can 
it  be  said  that  the  burden  is  imposed  by 
a  rule  of  procedure,  since  it  arises  out  of 
the  general  obligation  imposed  upon  every 
plaintiff,  to  establish  all  of  the  fact«  nec- 
essary to  make  out  his  cause  of  action. 
But     the     United     States     courts     have 
uniformly  held  that  as  a  matter  of  gen- 
eral  law  the  burden  of  proving  contrib- 
utory negligence  is  on  the  defendant.   The 
federal   courts   have   enforced    that    prin- 
ciple even  in  trials  in  states  which  hold 
that    the    burden    is    on    the    plaintiff. 
Washington,    etc.,    R.    Co.    v.    Gladmon, 
[1873]    16  Wall.  401,  407-408,   [21   U.  S. 
(L.  ed.)    114];   tfough  r.  Texas,  etc.,  R. 
Co.,  [1880]   100  U.  S.   [2131  225,   [25  U. 
S.    (L.  ed.)    612];    Inland,  etc..  Coasting 
Co.    V.    Tolson,    [1891]     139    U.    vS.    551. 
554,  557.  [11  S.  Ct.  653,  35  U.  S.  (L.  ed.) 
270] ;  Washington,  etc.,  R.  Co.  r.  Harmon. 
[1893]    147    TJ.    S.    581,    [13   S.    Ct.    557. 
37   U.  S.    (L.   ed.)    284];    Hemingway   r. 
111.  Cent.  R.  R.,  [C.  C.  A.  5th  Cir.  1902] 
114   Fed.   843.     Congress   in  passing   the 
federal     Employers'     Liability     Act     evi- 
dently  intended  that   the  federal   statute 
should  be  construed  in  the  light  of  these 
and  other  decisions  of  the  federal  courts. 
»S*ich  construction  of  the  statute  was,  in 
effect,   approved  in   Sea   Board  Air   Line 
R.   Co.  r.  Moore,   [1913]    228  U.   S.   433. 
434,    [33   S.   Ct.   580,  57   U.  S.    (L.   ed.) 
907].     There  was,  therefore,  no  error  in 
failing  to  enforce  what  the  defendant  calls 
the  Vermont  rule  of  procedure  as  to  the 
burden  of  proof." 
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"The  federal  courts  hold  that  the 
burden  of  proving  contributory  negligence 
is  on  the  defendant,  that  the  rule  is 
beyond  mere  matters  of  state  procedure 
and  in  administering  this  act  the  state 
courts  must  follow  the  federal  rule." 
Holmberg  v.  Lake  Shore,  etc.,  R.  Co., 
(1916)   188  Mich.  605,  155  N.  W.  604. 

6.  Instruciuma  to  Jury 

In  generaL — "  In  cases  of  this  charac- 
ter,, where  the  evidence  justifies  a  finding 
that  both  defendant  and  plaintiff  were 
guilty  of  negligence  contributing  to  the 
accident,  the  jury  should  be  carefully 
instructed  concerning  the  rule  of  com- 
parative negligence  established  by  the 
federal  statute.  It  is  the  duty  of  the 
jury  first  to  determine  whether  or  not 
the  defendant  was  guilty  of  causal  neg- 
ligence; for,  if  that  issue  is  determined 
against  the  plaintiff,  there  can  be  no  re- 
covery. If  the  issue  of  the  defendant's 
negligence  is  determined  in  favor  of  the 
plaintiff,  then  the  jury  should  consider 
whether  or  not  he,  too,  was  guilty  of  neg- 
ligence directly  contributing  to  the  hap- 
pening of  the  accident,  and,  if  they  de- 
cide that  issue  against  the  plaintiff,  then, 
looking  at  the  combined  negligence  of 
the  plaintiff  and  defendant  as  a  whole, 
and  using  their  best  judgment  based  on 
the  evidence  before  them,  the  next  ma- 
terial subject  for  the  jury  to  consider  is 
in  what  ratio  should  this  combined  neg- 
ligence be  distributed  between  the  parties 
to  the  accident;  in  other  words,  how 
much,  or  what  proportion,  of  the  whole 
blame,  or  fault,  should  be  attributed  to 
each.  After  this  problem  is  solved,  the 
jury  must  determine  the  amount  of  the* 
damages  suffered  through  the  combined 
negligence,  and  deduct  therefrom  a  pro- 
portion corresponding  with  the  share  of 
negligence  charged  by  them  against  the 
plaintiff,  the  balance,  or  a  proportion 
corresponding  with  the  share  of  negligence 
charged  against  the  defendant,  to  be 
awarded  as  damages  to  the  plaintiff. 
We  do  not  mean  to  say  that  the  method 
just  outlined  is  the  only  way  in  which 
a  jury  may  proceed  to  reach  its  conclu- 
sions in  the  triai  of  causes  involving 
comparative  negligence,  but  rather  simply 
to  indicate  an  orderly  manner  for  con- 
sidering and  determining  such  cases.'* 
Waina  t*.  Pennsylvania  Co.,  (1915)  251 
Pa.  St.  213,  96  Atl.  461. 

An  instruction  in  the  language  of  the 
statute  and  which  requires  that  the  dam- 
ages be  diminished  in  proportion  to  the 
negligence  of  the  employee  is  proper. 
Warren  v.  Jackson,  (1917)  204  111.  App. 
576. 

In  an  action  prosecuted  under  this  Act 
where  negligence  on  the  part  of  the  em- 
ployer has  been  shown  and  the  fact  of  the 
employee's  contributory  negligence  when 
available  under  such  statute  has  been 
properly    established,    the    judge    should 


direct  the  jury  in  general  terms  that  such 
fact  is  no  bar  to  recovery  by  the  em- 
ployee, but  the  same  shall  be  considered 
in  diminution  of  damages,  and  such  al- 
lowance made  therefor  in  reduction  of 
plaintiff's  claim  as  they  may  deem  right 
and  proper.  Fleming  v.  Norfolk  Southern 
R.  Co.,  (1912)  160  N.  C.  196,  76  S.  E. 
212. 

It  has  been  held  proper  to  instruct  the 
jury  that  if  they  found  certain  facts  their 
verdict  should  be  for  the  plaintiff,  even  if 
they  should  find  him  guilty  of  negligence 
contributing  to  the  injury,  but  that  in 
that  event  the  damages  should  be  dimin- 
ished by  them  in  proportion  to  the  amount 
of  negligence  attributable  to  the  injured 
employee.  Kippenbrock  v.  Wabash  R.  Co., 
(1917)    270  Mo.  479,  194  S.  W.  50. 

In  an  action  for  damages  by  a  railroad 
conductor  against  his  employer,  while  en- 
gaged in  interstate  commerce  upon  one 
of  the  trains  of  his  employer,  under  the 
federal  Employers'  Liability  Act,  where 
it  appears  that  the  negligence  of  the  de- 
fendant and  that  of  the  plaintiff  oc- 
curre<l  in  producing  the  injury,  the  negli- 
gence of  both  parties  is  to  be  deemed  the 
proximate  cause  of  the  injury;  and  it  is 
not  error  for  the  judge,  m  referring  to 
causal  negligence  of  the  parties,  to  in- 
struct  the  jury  that  if  it  should  be  found 
that  the  plaintiff  was  injured  as  alleged, 
the  plaintiff  would  be  entitled  to  re- 
cover, if  the  defendant  was  negligent  in 
the  manner  alleged,  and  if  such  negli- 
gence "  contributed  in  whole  or  in  part 
to  the  injurv."  Louisville,  etc.,  R.  Co.  v. 
Paschal,  (1916)  145  Ga.  521,  89  S.  B. 
620. 

A  refusal  to  instruct  the  jury  as  follows 
has  been  held  to  be  error :  "If  you  shall 
find  that  the  plaintiff  was  guilty  of  neg- 
ligence which  contributed  to  cause  his  in- 
jury, and  that  the  defendant  was  also 
guilty  of  negligence  which  contributed, 
with  the  negligence  of  the  plaintiff,  to 
cause  injury  to  him,  then  it  is  your  duty 
to  diminish  the  amount  which,  in  your 
opinion,  under  the  evidence,  you  believe 
that  the  plaintiff  herein  will  be  entitled  to 
recover  by  reason  of  the  negligence  of  tlie 
defendant,  by  an  amount  in  proportion  to 
the  amount  of  negligence  attributable  to 
the  plaintiff."  Snyder  r.  Great  Northern 
R.  Co.,  (1915)  88  Wash.  49,  152  Pac.  703. 

It  is  not  error  to  instruct  the  jury  that, 
if  both  the  plaintiff's  intestate  and  the 
railway  company  by  their  negligence  con- 
tributed to  the  former's  death,  the  plaintiff 
nevertheless  would  be  entitled  to  recover 
damages,  though  the  damages  would  be 
diminished  in  proportion  to  the  negligence 
attributable  to  the  decedent.  Southern  R. 
Co.  r.  Hill,  (1913)  139  Ga.  549,  77  S.  E. 
803.. 

A  charge  to  the  jury  that  if  they  find 
plaintiff  guilty  of  contributory  negligence 
they  should  "reduce  his  damages  in  pro- 
portion to  the  amount  of  negligence  which 
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is  attributable  to  him  "  has  been  held  not 
to  be  erroneous  because  of  a  failure  to  de- 
fine the  word  proportion.  St.  Louis,  etc., 
R.  Co.  r.  Brown,  (1916)  241  U.  S.  223,  36 
S.  a.  602,  60  U.  S.  (L.  ed.)  966.  See 
also  Waina  v.  Pennsylvania  Co.,  (1916) 
251  Pa.  213,  96  Atl.  461. 

If  in  one  sentence  an  instruction  to  the 
jury  plainly  states  that  the  statute  re- 
quires, where  the  plaintiff  has  been  guilty 
of  contributory  negligence,  that  "  the  dam- 
ages shall  be  diminished  by  the  jury  "  it 
is  not  a  good  ground  for  exception  that 
the  next  sentence  contains  a  statement 
that  such  negligence  "  goes  by  way  of  dimi- 
nution of  damages,''  as  the  second  state- 
ment is  but  a  mere  repetition  of  the  statu- 
tory requirement  in  somewhat  different 
words,  its  purpose  being  to  give  effect 
merely  to  what  goes  before,  and  not  to 
qualify  that  statement.  Norfolk,  etc.,  R. 
Co.  t?.  Earnest,  (1913)  229  U.  S.  114,  33  S. 
Ct.  654,  67  U.  S.  (L.  ed.)  1096,  Ann.  Caa. 
1914C  172. 

Improper  instniotions. — ^Assuming  the 
negligence  of  the  plaintiff  to  be  equal  to 
or  greater  than  the  negligence  of  the  de- 
fendant, an  instruction  to  the  jury  that 
nominal  damages  only  could  be  recovered 
would  be  improper.  Louisville,  etc.,  R. 
Co.  i\  Wene,  (C.  C.  A.  7th  Cir.  1913)  202 
Fed.  887,  121  C.  C.  A.  245. 

Where  there  is  no  proof  of  any  fact  or 
circumstance  tending  to  show  contributory 
negligence  on  the  part  of  the  employee  it  is 
prejudicial  error  to  give  an  instruction  on 
the  question  from  which  the  jury  may 
infer  a  right  to  diminish  the  damages  re- 
coverable. Davis  V.  Cincinnati,  etc.,  Ry, 
Co.,    (1916)    172  Ky.  56,  188  S.  W.  1061. 

Where  the  testimony  is  uncontradicted 
that  an  employee  knew  nothing  of  special 
damages  attending  his  work  or  that  he 
was  at  all  informed  by  his  employers  on 
the  subject  there  is  no  ground  for  any 
charge  as  to  contributory  negligence  on  his 
part  in  reduction  of  damages.  Norton  i;. 
Maine  Cent.  R.  Co.,  (Me.  1917)  100  Atl. 
598. 

In  view  of  the  provisions  of  this  section 
a  jury  should  not  be  instructed  that  a 
finding  of  contributory  negligence  on  the 
part  of  the  employee,  killed  while  on  a 
train  engaged  in  interstate  commerce, 
should  be  followed  by  a  verdict  for  the 
defendant,  as  contributory- negligence  does 
not  bar  recovery,  but  only  diminishes  dam- 
ages proportionatelv.  Chicago  Great 
Western  R.  Co.  i\  M'Cormick,  (C.  C.  A. 
8th  Cir.  1912)  200  Fed.  376,  118  C.  C.  A. 
527. 

In  an  action  for  personal  injuries  by  a 
railroad  employee,  a  refusal  to  instruct 
the  jury  that  contributory  negligence  in 
riding  on  an  engine  pilot,  with  knowledge 
of  apparent  and  obvious  danger  and  with- 
out •  necessity,  imperatively  reduced  the 
damages  to  a  nominal  sum,  was  proper  as 
being  in  oontravention  of  the  terms  of  the 


act  which  make  the  damages  recoverable 
by  the  employee  bear  **  the  same  relation 
to  the  full  amount  as  the  negligence  at- 
tributable to  the  carrier  bears  to  the  entire 
negligence  attributable  to  both."  Louis- 
ville, etc.,  R.  Co.  p.  Lankford,  (C  C.  A. 
6th  Cir.  1913)  209  Fed.  321,  126  C.  C.  A- 
247. 

Where  contributory  negligence  is  not  an 
issue  in  the  case,  not  being  in  any  way 
raised  by  the  pleadings  and  proof  the 
court  is  not  required  to  give  any  charge 
in  regard  thereto.  San  Antonio,  etc.,  Rv. 
Co.  V.  Littleton,  (Tex.  Civ.  App.  1915)  180 
S.  W.  1194. 

Incomplete  instruction. — ^Where  the  in- 
structions which  applied  the  statutory  rule 
that  contributory  negligence,  under  the 
federal  Act,  operates  to  diminish  the 
amount  of  recovery  rather  than  to  defeat 
the  action  were  correct  in  principle,  if 
incomplete,  appellant  shoula  have  re- 
quested a  more  specific  charge  in  order  to 
make  the  error,  if  any,  available  on  ap- 
peal. Cincinnati,  etc.,  R.  Co.  r.  Gross, 
(Ind.  1917)   114  N.  E.  962. 

Trial  judge  should  not  state  definite 
proportions. — "  While  charging  the  jury 
in  cases  of  this  kind,  it  is  well  for  the 
trial  judge  not  to  state  any  definite 
amounts  or  proportions,  by  way  of  illus- 
tration or  otherwise,  so  as  to  avoid  the 
possibility  of  the  triers  conceiving  that  the 
amounts  or  proportions  named  reflect  the 
judge's  attitude  toward  the  case."  Waina 
V.  Pennsvlvania  Co.,  (1916)  251  Pa.  St. 
213,  96  Atl.  461. 

Defendant  should  ask  for  instmctioiL — 
If  the  defendant  desires  to  have  the  dam- 
ages reduced  on  account  of  plaintiff^s  fail- 
ure to  properly  care  for  himself,  it  should 
ask  an  instruction  to  that  effect.  Delano 
t>.  Roberts,  (Mo.  App.  1916)  182  S.  W.  771. 

Right  of  defendant  to  complain  of 
erroneous  instruction. — Although  there  is 
nothing  on  which  to  base  an  instruction 
as  to  contributory  negligence,  it  seems 
that  this  is  an  error  of  which  the  defend- 
ant cannot  complain.  So  in  this  connec- 
tion it  was  said :  "  If  there  was  no  place 
in  the  case  for  an  instruction  on  contrib- 
utory negligence  and  no  evidence  on  which 
to  base  an  instruction  on  this  subject,  it  is 
manifest  that  the  giving  of  an  imperfect 
instruction  could  not  have  prejudiced  the 
rights  of  the  company.  It  is  true  that  the 
federal  Act  expressly  provides  that  in 
cases  like  this  contributory  negligence  will 
diminish  the  damages  to  which  the  plain- 
tiff is  entitled,  and  therefore  in  every  case 
in  which  contributory  negligence  is 
pleaded,  and  there  is  any  evidence  in  sup- 
port of  this  defense,  a  proper  instruction 
on  this  subject  should  be  submitted,  so 
that  the  railroad  company  may  have  the 
benefit  of  this  defense  to  which  under  the 
statute  it  is  entitled.  Norfolk  Southern 
R.  Co.  r.  Ferebee,  [1915]  238  U.  S.  269,  35 
S.  Ct.  781,  59  U.  S.  (L.  ed.)   1303.     But  a 


very  careful  examination  of  the  evidence 

satis&es  us  that  there  was  no  evidence  of 
contributory  negligence,  altliough  that  de- 
fense was  set  up  in  the  answer,  and  fail- 
ure to  offer  any  evidence  in  support  of  thia 
defense  explains  why  counKel  tor  the  com- 
pany in  their  brief  do  not  argue  that 
plftintifT  was  guilty  of  any  contributory 
negligence.  They  rest  their  right  to  a  re- 
versal solely  on  the  point  that  by  the 
averments  of  the  second  amended  petition 
the  plaintiff  was  confined  to  the  acts  of 
negligence  set  out  in  that  amended  petition 
and  to  the  structural  defect  in  the  instruc- 
tion on  contributory  negligence.  But  not- 
withstanding the  federal  statute  and  the 
right  thereunder  to  plead  and  rely  on  the 
defense  of  contributory  negligence,  we 
think  it  is  obvious  that  when  there  is  no 
evidence  tending  to  show  that  tbe  plaintiff 
waa  guilty  of  contributory  negligence,  the 
jury  shotdd  not  be  in«trueted  on  this  Hub- 
ject,  although  that  defense  may  be  set  up 
in  a  pleading;.  It  is  lust  as  essential  that 
there  aliould  be  proof  of  contributory  neg- 
ligence as  that  there  should  be  an  allega- 
tion relying  on  this  defense.  If  the  con- 
tributory negligence  is  not  pleaded,  of 
course  an  instruction  presenting  this  de- 
fense should  not  be  submitted,  and  go  if  it 
is  pleaded,  but  there  is  no  evidence  to  sup- 
port the  plea,  there  should  be  no  instruc- 
tion. The  company  had  no  substantial  or 
meritorious  defense.  It  seeks  a  reversal 
purely  on  the  iechnical  grounds  we  have 
mentioned,  and,  being  convinced  that  its 
substantial  rights  were  not  prejudiced  1^ 
the  condition  of  either  the  pleadings  or 
the  instructions,  we  must,  under  section 
184  of  the  Civil  Code  providing  that,  *  the 
court  must,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pro- 
ceedings, which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  parly;  and 
no  judgment  shall  be  reversed  or  aiTected 
t^  reason  of  such  error  or  defect.'  and  sec- 
tion 756,  providing  that,  'Nor  shall  a 
judgment  be  reversed  or  modified,  except 
for  an  error  to  the  prejudice  of  the  sub- 
rtantial  rights  of  the  party  complainine 
thereof,'  disregard  these  technical  errors. 
Chesapeake,  etc.,  R.  Co.  c.  Cooper,  (1916) 
168  Ky.  1S7.  181  S.  W.  fl33. 

Although  there  is  no  evidence  to  support 
an  instruction  upon  the  question  of  con- 
trlbutory  negligence  yet  a  defendant  has 
no  ground  of  complaint  where  the  jury 
were  told  that  the  negligence  of  deceased, 
if  any,  should  diminish  the  damages  "in 
proportion  to  his  negligence  as  comjjared 
with  the  combined  negligence  of  himself 
and  defendant."  Louisville,  etc.,  R.  Co.  v. 
Thomas,    (1916)    170  Ky.   145,   185  S.  W. 


In  this  connection  it  has  been  said: 
"  However,  said  instructiona  were  all  of 
a  character  to  indicate  and  impress  upon 
the  Jury  that  decedent's  contributory  neg- 
ligence was  an  important  and  controlling 
factor  in  the  case,  and  when  considered  in 
their  entirety,  we  think  it  would  be  im- 
puting to  the  jury  an  unwarranted  lack 
of  intelligence  and  understanding  to  as- 
sume that  it  did  not  understand  them  to 
mean  that  if  they  found  from  the  evidence 
that  decedent  was  guilty  of  negligence 
contributing  to  his  injury  and  death,  there 
could  be  no  reeoverj-  by  appellee.  In  olher 
words,  we  think  said  instruction  stated  the 
law  of  contributory  negligence  substan- 
tially correctly  it  the  factfl  presented  by 
the  issues  and  the  evidence  had  made  a 
case  to  which  the  state  law  was  applicable, 
and,  as  upon  such  subject,  the  state  law  is 
more  favorable  to  appellant  llian  the  fed- 
eral statute,  appellant  was  not  prejudiced 
by  the  application  of  the  former  law  in- 
stead of  the  latter  to  such  issues  and  evi- 
dence." Grand  Trunk  Western  R.  Co.  r. 
Thrift  Co.,  (Ind.  App.  1917)  116  N.  K 
756.  See  also  Grand  Trunk  Western  R. 
Co.  o.  Thrift  Trust  Co.,  (Ind.  App.  1BI7) 
116  N.  E.  886. 

6.  Quettions  for  Jwrg 
Contributory  negligence  for  Jury.— The 

Juestion  of  contributory  negligence  is  one 
jr  the  Jury  to  determine.  Smith  c.  At- 
lantic Coast  Line  R.  Co..  (C.  C.  A.  4th 
Ctr.  1913)  210  Fed.  761,  127  C.  C.  A. 
311;  Sandidge  d.  Atchison,  etc,  R.  Co., 
(C.  C.  A.  yth  Cir.  1912)  193  Fed.  867, 
113  C.  C.  A.  6.53;  Johnson  f.  Great 
Northern  R.  Co.,  (C.  C.  A.  8th  Cir.  1910) 
178  Fed,  643,  102  C.  C.  A.  80;  Louisville, 
etc.,  R.  Co.  t.  Blankensbip,  (Ala.  1917) 
74  So.  eaO;  Louisville,  etc.,  R.  Co.  t>. 
Fleming,  (ISIS)  194  Ala.  51,  69  So. 
125;  St.  Louis,  etc.,  R.  Co.  v.  Steel,  (Ark. 
1917]  197  S.  W.  288;  Lusk  c.  Osborne, 
(1917)  127  Ark.  170,  191  S.  W.  944; 
St.  Louis,  etc.,  R,  Co.  c.  Stewart,  (1016) 
124  Ark.  437,  187  S.  W.  920;  Louisville, 
etc.,  R.  Co.  1-.  Cootney,  (1917)  20  Ga. 
App.  713,  83  S.  E.  228;  Huxoll  r.  Union 
Pac.  R.  Co.,  1 1915)  99  Neb.  170.  155 
N.  W.  flOO;  Missouri,  etc.,  R.  Co.  c. 
Renti,  (Tex.  Civ.  App.  1913)  162  S.  W. 
059;  Chesapeake,  etc,  R.  Co.  r.  Meadows, 
(1916)  119  Va.  33,  89  S.  E.  244;  Bolch 
r.  Chicago,  etc..  R.  Co.,  (1016)  OO  Wash. 
47,  166  Pac,  422. 

Extent  to  which  recovery  should  be  re- 
duced,—  The  extent  to  which  contributory 
negligence  should  reduce  the  recovery  i« 
one  for  the  jury.  Louisville,  etc.,  Co,  v. 
Fleming,     (1915)     104    Ala.    51,    69    So. 
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In  Pfeiffer  v.  Or^on-Washington  R., 
etc.,  Co.,  (1914)  74  Ore.  307,  144  Pac. 
762,  the  court  said:  "The  federal  Em- 
ployers' Liability  Act  provides  that  in  cer- 
tain cases  a  common  carrier  by  railroad, 
engaged  in  interstate  commerce,  shall  be 
liable  for  an  injury  of  an  employee  suf- 
fered while  engaged  in  such  commerce 
and  '  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,'  etc.  They  further  enact  that, 
in  all  actions  under  the  act  for  injuries 
to  an  employee,  *  the  fact  that  the  em- 
ployee may  have  been  guilty  of  contrib- 
utory negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee;' 
.  .  .  contributory  negligence  being  only  a 
partial  defense,  it  is  then  necessary,  in 
a  case  otherwise  proper,  to  submit  the 
matter  of  Contributory  negligence  of  the 
plaintiff  to  the  jury  in  order  that  the 
same  may  be  compared  with  the  negli- 
gence of  the  defendant  and  the  damages 


apportioned  as  the  negligence  of  each 
caused  the  injury,  and  diminished  ac- 
cordingly. Norfolk,  etc.,  Ky.  Co.  v. 
Earnest,  [1913]  229  U.  S.  114,  33  S.  Ct. 
664,  57  L.  ed.  1096,  Ann.  Cas.  1914C  172. 
This  law  lessens  the  necessity,  which  pre- 
vailed before  its  enactment,  for  the  court 
to  declare,  as  a  matter  of  law,  when  the 
plaintiff  is  guilty  of  contributory  n^li- 
gence.  This  prerogative  should  be  exer- 
cised by  a  trial  court  only  in  a  case 
where  it  is  plain  that,  from  all  the  evi- 
dence and  circumstances,  only  one  con- 
clusion could  be  reasonably  deduced, 
namely,  that  the  plaintiff  was  at  fault 
in  such  respect  and  thereby  contributed 
to  his  injury." 

Contributory  nej^ligenoe  as  sole  cause  of 
injury. — ^Whether  the  act  of  an  injured 
employee  was  negligence  which  was  the 
sole  cause  of  the  injury  is  a  question  for 
the  jury.  Lusk  r.  Osborn,  (1917)  127 
Ark.    170,    191    S.    W.   944. 

Comparative  negligence. —  The  question 
of    comparative    negligence    where    both 

Earties  are  negligent  is  one  for  the  jury. 
oui6ville   &   N.   R.   Co.   t\   Blankenship, 
(1917)  74  So.  960. 


Sec.  4.  [Assumption  of  risk  of  employment.]  That  in  any  action 
brought  against  any  common  carrier  under  or  by  virtue  of  any  of  the  pro- 
visions of  this  Act  to  recover  damages  for  injuries  to,  or  the  death  of,  any 
of  its  employees,  such  employee  shall  not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  case  where  the  violation  by  such  common 
carrier  of  any.  statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee.     [35  Stat.  L.  €€.] 

This  is  a  re-enactment,  without  change,  of  section  4  of  the  Employers'  Liability  Act 
of  1906,  set  forth  in  note,  supra,  at  p.  1209. 


I.  In  general,  1352 
II.  Principles   generally   as   to    assump- 
tion of  risk,  1355 

1.  In  general,  1355 

2.  Knowledge  as  affecting,  1356 

3.  Acts  of  master   or   superior   as 

affectingj  1357 

4.  Negligence  of  employer,  1359 

6.  Negligence  of  fellow  servant,  1361 
III.  Particular   employees,   1362 
IV.  Burden  of  proof,  1363 
V.  Questions  tor  court  and  jury,  1363 

I.  In  General 

Construction  generally. —  There  is  no 
assumption  of  risk  where  the  injury  is 
caused  by  a  violation  of  the  Safety  Appli- 
ance Acts.  Lucas  t?.  Peoria,  etc.,  R.  Co., 
(1912)  171  111.  App.  1;  Wagner  f.  Chi- 
cago, etc.,  R.  Co.,  (1916)  200  111.  App. 
305;  Daly  r.  Illinois  Cent.  R.  Co.,  (1912) 
170  111.  App.  185;  Christy  v.  Wabash  R. 
Co.,  (1916)  195  Mo.  App.  232,  191  S.  W. 
241 ;  Sorenson  t*.  Nortnem  Pac.  R.  Co., 
(1917)  53  Mont.  268,  163  Pac.  560; 
Opsahl  r.  Northern  Pac.  R.  Co.,  (1914) 
78  Wash.   197,  138  Pac.  681. 


Bffect  limited  to  terms  of  Act. —  By 
the  Employers'  Liability  Act  the  de- 
fense of  a&sumption  of  risk  remains  as  at 
common  law,  saving  in  the  cases  men- 
tioned in  this  section,  that  is  to  say: 
"  any  caae  where  the  violation  by  such 
common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed 
to  the  injurv  or  death  of  such  employee." 
Jacobs  v.  Southern  R.  Co.,  (1916)  241  U. 
S.  229,  36  S.  Ct.  588,  60  U.  S.  (L.  ed.) 
970;  Atchison,  etc.,  R.  Co.  v.  Swearingen, 
(1915)  239  U.  S.  339,  36  S.  Ct.  121,  60 
U.  S.  (L.  ed.)  317;  Great  Northern  R. 
Co.  r.  Otos,  (1915)  239  U.  S.  349,  36 
S.  Ct.  124,  60  U.  S.  (L.  ed.)  322,  affirm- 
ing (1915)  128  Minn.  283,  150  N.  W. 
922;  Southern  R.  Co.  v.  Crockett, -(1914) 
234  U.  S.  725,  34  S.  Ct.  897,  58  U.  S. 
(L.  ed.)  1564;  Seaboard  Air  Line  Ry.  r. 
Horton,  (1914)  233  U.  S.  492,  502,  34 
S.  Ct.  635,  58  U.  S.  (L.  ed.)  1062,  Ann. 
Cas.  1915B  475,  L.  R.  A.  1915C  1 ;  South- 
ern R.  Co.  V.  Crockett,  (1914)  234  U.  S. 
725,  34  S.  Ct.  897,  58  U.  S.  (L.  ed.) 
1564;  Michigan  Cent.  R.  Co.  v.  Schaffer, 
(C.  C.  A.  6th  Cir.   1915)    220  Fed.   809, 
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sort,  whether  he-  is  actually  aware  of 
them  or  not.  But  risks  of  another  sort, 
not  naturally  incident  to  the  occupation, 
may  arise  out  of  the  failure  of  the  em- 
ployer to  exercise  due  care  with  respect 
to  providing  a  safe  place  of  work  and 
suitable  and  safe  appliances  for  the  w^ork. 
These  the  employee  is  not  treated  as  as- 
suming until  he  becomes  aware  of  the 
defect  or  disrepair  and  of  the  risk  aris- 
ing from  it,  unless  defect  and  risk  alike 
are  so  obvious  that  an  ordinarily  prudent 
person  under  the  circumstances  would 
nave  observed  and  appreciated  them. 
These  distinctions  have  been  recognized 
and  applied  in  numerous  decisions  of  this 
court.  Choctaw,  etc.,  R.  Co.  r.  McDade, 
[19031  191  U.  S.  64,  68,  [24  S.  Ct.  24, 
48  U.  S.  (L.  ed.)  96,  101];  Schlemmer  v\ 
Buffalo,  etc.,  R.  Co.,  [1911]  220  U.  S.  590, 
696,  [31  S.  Ct.  561,  65  U.  S.  (L.  ed.) 
696,  600] ;  Texas,  etc.,  R.  Co.  v.  Harvey, 
[1913]  228  U.  S.  319,  321,  [33  S.  Ct. 
618,  57  U.  S.  (L.  ed.)  862,  855];  Gila 
Valley,  etc.,  R.  Co.  v.  Hall,  [1914]  232  U. 
S.  94,  102,  [34  S.  Ct.  229,  58  U.  S.  (L. 
ed.)  521,  525],  and  cases  cited.  When 
the  employee  does  know  of  the  defect, 
and  appreciates  the  risk  that  is  attrib- 
utable to  it,  then  if  he  continues  in  the 
employment,  without  objection,  or  with- 
out obtaining  from  the  employer  or  his 
representative  an  assurance  that  the  de- 
fect will  be  remedied,  the  employee  as- 
sumes the  risk,  even  though  it  arises  out 
of  the  master's  breach  of  duty.  If,  how- 
ever, there  be  a  promise  of  reparation, 
then  during  such  time  as  may  be  reason- 
ably required  for  its  performance  or  until 
the  particular  time  specified  for  its  per- 
formance, the  employee  relying  upon  the 
promise  does  not  assume  the  risk  unless 
at  least  the  danger  be  so  imminent  that 
no  ordinarily  prudent  man  under  the  cir- 
cumstances would  rely  upon  such  promise. 
Hough  V.  Texas,  etc.,  R.  Co.,  [1880]  IOC 
U.  S.  213,  224,  [25  U.  S.  (L.  ed.)  612, 
617] ;  Southwestern  Brewery,  etc.,  Co.  r. 
Schmidt,  [1912]  226  U.  S.  162,  168,  [33 
S.  Ct.  68,  57  U.  S.  (L.  ed.)  170,  173]. 
This  branch  of  the  law  of  master  and 
servant  seems  to  be  traceable  to  Holmes 
V.  Clarke,  [1861]  6  H.  &  N.  348;  Qarke 
f?.  Holmes,  [1862]  7  H.  &  N.  937." 

This  section  limits  the  abrogation  of 
the  d(x;trine  of  assumed  risk  to  instances 
where  the  violation  of  an  express  stat- 
utory duty  by  the  carrier  is  charged. 
The  section  by  its  letter  is  clearly  lim- 
ited to  a  violation  of  the  statute  and 
does  not  abrogate  the  defense  of  assumed 
risk  where  the  injury  resulted  from  the 
breach  of  an  obligation  which  rested  upon 
the  common  law  and  was  not  derived  from 
statute.  New  York,  etc.,  R.  Co.  v, 
Vizvari,  (C.  C.  A.  2d  Cir.  1913)  210  Fed. 
118,  126  C.  C.  A.  632,  L.  R.  A.  1915C  9. 

This  statute  makes  assumption  of  risk 
a  distinct  and  complete  defense  and  it 
may  exist  without  risks  being  taken  that 


an  ordinarily  prudent  person  would  not 
incur.  Spinaen  v,  Atchison,  etc.,  R.  Co., 
(1915)  95  Kan.  474,  148  Pac.  747,  wherein 
the  court  held  that  it  was  error  to  in- 
struct a  jury  in  an  action  brought  under 
this  Act,  that  assumption  of  risk,  as  ap- 

Slied  to  the  immediate  task  in  which  the 
ecedent  was  engaged,  was  not  a  defense 
unless  the  work  involved  danger  which 
was  so  glaring  that  an  ordinarily  prudent 
man  would  not  have  undertaken  it. 

It  is  only  in  a  case  where  there  was  a 
violation  of  the  statute  enacted  for  the 
safety  of  the  employees  and  the  same  con- 
tributed to  the  injury  or  death  of*  the 
employee  that  it  is  to  be  held  as  a  mat- 
ter of  law,  that  the  employee  did  not  as- 
sume the  risk  of  his  employment.  Hall 
r.  Vandalia  R.  Co.,  (1912)  169  lU.  App. 
12. 

"  The  rule  as  to  the  assumption  of  risk 
remains,  except  in  those  cases  where  the 
defendant  has  been  guilty  of  violating 
some  statute  enacted  for  the  safety  of 
employees,  and  by  such  violation  contrib- 
uted to  the  injury  complained  of." 
G«ines  t*.  Grand  Trunk  R.  Co.,  (1916) 
193   Mich.    398,    159   N.   W.   642. 

"  The  common-law  doctrine  of  assump- 
tion of  risk  is  not  wholly  abolished  by 
the  federal  Employers'  Liability  Act. 
That  rule  still  applies,  except  where  the 
servant's  injury  results  from  the  negli- 
gence of  the  carrier  to  observe  some 
positive  duty  enjoined  upon  it  by  stat- 
ute, or  results  from  some  other  act  of 
negligence  of  its  own,  or  of  its  oflScers  or 
servants.  In  all  other  respects  the  doc- 
trine of  assumption  of  risk  applies  as  at 
the  common  law."  Hull  v.  Virginian  R. 
Co.,  (1916)  78  W.  Va.  25,  88  S.  E. 
1060. 

But  in  Horton  v.  Seaboard  Air  Line  R. 
Co.,  (1913)  162  N.  C.  424,  7S  S.  K.  494, 
the  court  said:  "The  term  *  any  stat- 
ute '  in  tne  section  quoted  means  any  fed- 
eral statute,  and  that  the  assumption  of 
risk  is  to  be  applied  by  a  construction  of 
the  whole  statute  and  under  the  rules 
laid  down  by  the  Supreme  Court  of  the 
United  States.  Statutes  should  receive 
such  a  construction  as  will  accord  with 
the  legislative  intention  as  gathered  from 
the  whole  act,  and  when  the  act  under 
consideration  is  so  construed,  it  is  at 
least  debatable  whether  assumption  of 
risk  should  be  admitted  as  a  defense  in 
any  action  brought  under  its  provisions. 
It  says  that  contributory  negligence  on 
the  part  of  the  employee  (that  is,  negli- 
gence which  proximately  causes  the  in- 
jury, because  no  other  negligence  is  con- 
tributory) 'shall  not  bar  a  recovery,* 
and  it  would  appear  to  be  incongruous  to 
admit  as  a  deiense  assumption  of  risk 
which  is  based  upon  the  fiction  that  the 
employee  has  assented  to  assume  the  risk 
of  the  particular  injury,  and  when  the 
facts  relied  on  to  prove  assumption  of 
risk  generally  enter  into  and  are  a  part, 
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but  not  all,  of  those  necessary  to  sustain 
a  plea  of  contributory  negligence."  See 
also  Southern  R.  Co.  v.  Gadcl,  (C.  C. 
A.  6th  Cir.  1913)  207  Fed.  277,  125  C. 
C.  A.  21;  Atlantic  Coast  Line  K  Co.  r. 
Whitney,  (1913)  65  Fla.  72,  61  So.  179. 

When  such  defense  is  pleaded  and  sup- 
ported by  the  evidence,  it  is  the  duty 
of  the  court  to  instruct  thereon.  Barker 
V.  Kansas  Citv,  etc.,  R.  Co.,  (1913)  88 
Kan.  767,  129  Pac.  1151,  43  L.  R.  A. 
(N.  S.)    1121. 

Instances  when  risk  not  assumed. — ^An 
employee  does  not  assume  the  risk  of  in- 
jury from  a  defect  in  a  coupler  due  to 
defendant's  negligence.  Sears  v.  Atlantic 
Coast  Line  R.  Co.,  (1915)  169  N.  C.  446, 
86  S.  E.  176. 

Where  if  it  had  not  been  for  the  de- 
fective condition  of  a  coupling,  the  plain- 
tiff would  not  have  been  compelled  to  go 
between  the  cars  to  make  a  coupling  and 
therefore  would  not  have  been  injured, 
the  company  cannot  avail  itself  of  the 
defense  of  assumption  of  risk.  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v. 
Schuerman,  (C.  C.  A.  8th  Cir.  1916)  237 
Fed.  1,  150  C.  C.  A.  203. 

An  insecure  handhold  on  the  top  of  a 
car  resulting  in  an  injury  to  a  brakeman 
who  fell  in  consequence  of  its  pulling  oflf 
makes  the  railroad  liable  in  damages 
and  the  question  of  assumption  of  risk 
does  not  arise.  The  fact  that  the  car  was 
a  "  foreign  car  "  is  immaterial.  Missouri, 
etc.,  R.  Co.  t'.  Barrington,  (Tex.  Civ.  App. 
1915)    173  S.  W.  695. 

Where  there  is  a  violation  of  the  Safety 
Appliance  Act  in  regard  to  handholds 
on  car,  an  employee  by  continuing  to 
work  with  knowledge  of  the  defective  con- 
dition of  a  handhold  is  not  to  be  regarded 
as  having  assumed  any  of  the  risk  which 
flows  from  the  act  of  the  company  in 
failing  to  perform  its  statutory  duty. 
Cook  i\  Union  Pac.  R.  Co.,  (Ta.  1916)  158 
N.  W.  521. 

Violation  of  Hours  of  Service  Act.— 
The  question  of  assumption  of  risk  is 
eliminated  when  a  violation  ,of  the  Hours 
of  Service  Act,  infra,  p.  1383,  is  shown. 
Baltimore,  etc.,  R.  Co.  v.  Wilson,  (1916) 
242  U.  S.  295,  37  S.  Ct.  123,  61  U.  S. 
(L.  ed.)   312. 

Decisions  of  federal  court  as  controlling. 
—  Decisions  of  the  federal  courts  control 
the  question  whether  there  was  an  as- 
sumption of  risk  by  an  employee. 
Roberts  v.  Cleveland,  etc.,  R.  Co.,  (1916) 
202  III.  App.  480. 

So  where  a  state  court  assumed  for  the 
purposes  of  the  decision  that  the  case  was 
one  where  the  trial  court  ought  to  have 
followed  the  local  practice  and  prepared 
or  directed  the  preparation  of  a  proper 
instruction  covering  the  question  of  as- 
sumption of  risk,  and  it  sustained  the 
judgment  only  upon  the  ground  that  there 
was  no  question  for  the  jury  respecting  it, 
it  has  been  decided  that  whether  there  was, 
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1,  152  C.  C.  A.  61;  Charleston,  etc.,  R.  Co. 
V.  Sylvester,  (1915)  17  Ga.  App.  85,  86 
S.  E.  275;  Lincoln  v.  Pryor,  (1916)  199 
111.  App.  228;  Wall  t\  Elgin,  etc.,  R.  Co., 
(1915)  196  111.  App.  429;  Kocpke  r.  Chi- 
cago, etc.,  R.  Co.,  (1916)  200  111.  App.  247; 
Jones  V.  Southern  Ry.,  (1917)  175  Ky. 
455,  194  S.  W.  558;  Louisville,  etc.,  R.  Co. 
r.  Wright,  (Ky.  1916)  185  S.  W.  861; 
Louisville,  etc.,  R.  Co.  t*.  Henrv,  (1015) 
167  Ky.  151,  180  S.  W.  74;  Chapman  r. 
Ann  Arbor  R.  Co.,  (Mich.  1917)  163  N.  W. 
107;  HuxoU  v.  Union  Pac.  R.  Co.,  (1915) 
99  Neb.  170,  155  N.  W.  900;  Renn  r.  Sea- 
board Air  Line  R.  Co.,  (1915)  170  N.  C. 
128,  86  S.  E.  964;  Lorick  t\  Seaboard  Air 
Line  Ry.,  (1915)  102  S.  C.  276,  86  S.  E. 
675,  Ann.  Cas.  1917D  920;  Kansas  City, 
etc.,  R.  Co.  V.  Finke,  (Tex.  Civ.  App.  1917) 
190  S.  W.  1143.  And  see  title  Master 
and  Servant,  18  R.  C.  L.  671  et  seq. 

And  one  is  only  barred  from  recovery 
when  it  appears  that  he  assumed  the  risk 
incident  to  his  employment.  Southern  R. 
Co.  V.  Mays,  (C.  C.  A.  4th  Cir.  1916)  239 
Fed.  41,  152  C.  C.  A.  9L 

"The  true  rule  in  that  regard  in  the 
courts  of  the  United  States  is  that  the 
servant  assumes  all  the  ordinary  risks  of 
his  employment  which  are  known  to  him, 
or  which  could  have  been  known  with  the 
exercise  of  ordinary  care  to  a  person  of 
reasonable  prudence  and  diligence  under 
like  circumstances."  Chicago,  etc.,  R.  Co. 
V.  Hughes,  (Okla.  1917)   166  Pac.  411. 

"The  true  rule  of  law  deducible  from 
the  authorities  is  that  the  servant  as- 
sumes all  the  ordinary,  usual,  and  normal 
risks  of  the  business  after  the  master  has 
used  reasonable  care  for  his  protection, 
and  also  all  such  other  risks  as  he  knows 
of,  or  which  were  so  unquestionably  plain 
and  clear  that  he  must  have  known  of 
their  existence  and  their  danger  to  him." 
Chesapeake,  etc.,  R.  Co.  v.  Meadows, 
(1916)    119  Va.  33,  89  S.  E.  244. 

"  The  employee  assumes  the  risks  of  the 
dangers  which  are  normally  and  necessa- 
rily incident  to  the  occupation  and  of  such 
others  as  he  becomes  aware  of  and  appre- 
ciates, and  of  such  as  are  so  open  and  obvi- 
ous that  an  ordinarily  prudent  person 
under  the  circumstances  must  nece.H.sarily 
have  observed  and  appreciated."  Kansas 
City,  etc.,  R.  Co.  v.  Finke,  (Tex.  Civ. 
App.  1917)    19  S.  W.   1143. 

"  Under  that  rule,  the  risks  which  an 
employee  assumes  are  those  connected 
with  the  conduct  of  the  business,  of  which 
he  knows,  or  which  he  could  or  should 
know  by  using  ordinary  care."  Harris  v. 
Cincinnati,  etc.,  R.  Co.,  (1917)  176  Ky. 
846,  197  S.  W.  464. 

"  Such  assumed  risks  are  those  which 
are  incident  to  the  character  of  work,  or 
which  may  be  created  by  the  servant  be- 
cause of  the  methods  which  he  employ's  in 
performing  the  work."  Louisville,  etc.,  R. 
Co.  r.  Wright,  (Ky.  1916)   185  S.  W.  861. 


"The  defense  may  be  interposed  as  a 
bar  in  an  action  for  the  personal  injury 
or  death  of  an  employee,  when  such  injury 
or  death  has  been  caused  by  a  hazard 
which  is  incident  to  the  particular  busi- 
ness." Sorenson  v.  Northern  Pac.  R.  Co., 
(1917)  53  Mont.  268,  163  Pac.  560. 

The  risks  which  are  assumed  by  an  em- 
ployee are  those  incident  to,  or  connected 
with,  the  work  which  the  employee  per- 
forms, not  those  which  may  exist  in  other 
portions  of  the  establishment  or  yard 
where  he  himself  has  no  duties,  and  where 
he  has  the  right  to  rely  upon  the  master's 
having  performed  his  entire  duty.  Balti- 
more, etc.,  R.  Co.  V.  Whitacre,  (1915)  124 
Md.  411,  92  AtL  1060. 

Unusaal  or  extraordinary  risks. —  It 
may  be  stated  generally  that  in  the  ab- 
sence of  notice  or  knowledge  an  employee 
does  not  assume  those  risks  which  are  un- 
usual or  extraordinary  in  character. 
Koepke  t*.  Chicago,  etc.,  R.  Co.,  (1916)  200 
111.  App.  247;  Renn  v.  Seaboard  Air  Line 
R.  Co.,  (1915)  170  N.  C.  128,  86  S.  E. 
964. 

Distinction  between  assumed  risk  and 
contributory  negligence. — "There  is  a 
well-recognized  distinction  between  as- 
sumed risk  and  contributory  negligence. 
Contributory  negligence  implies  fault  or  a 
breach  of  duty  on  the  part  of  the  injured 
party,  either  by  doing  or  by  failing  to  do 
something  that  a  reasonably  prudent  man 
would  not  have  done,  or  would  not  have 
failed  to  do,  to  avoid  being  injured  under 
the  same  or  similar  circumstances.  On 
the  other  hand,  there  is  a  certain  amount 
of  danger  incident  to  many  employments, 
which  ordinary  prudence  cannot  always 
avoid.  Where  these  are  known  to  the  em- 
ployee, they  are  assumed  by  him  as  an 
implied  part  of  his  contract  of  employ- 
ment. An  employee  assumes  the  risk  of 
those  dangers  known  to  him  to  be  ordi- 
narily incident  to  the  labor  which  he  has 
agreed  to  perform,  or  which  are  so  obvi- 
ous that  a  man  of  ordinary  intelligence 
and  prudence  must  necessarily  be  pre- 
sumed to  have  learned  of  them  in  the  ordi- 
dinary  course  of  his  employment."  Gulf, 
etc.,  R.  Co.  V.  Cooper,  (Tex.  Civ.  App.)  191 
S.  W.  579.  And  see  title  Master  and 
Scrva/nt,  18  R.  C.  L.  sec.  165,  p.  673. 

2.  Knowledge  as  Affecting 

Actual  knowledge  or  obvious  risk. — 
W^here  an  employee  has  actual  knowledge 
of  dangers  involved  in  the  work  to  be  done 
he  assumes  the  risk.  Davis  v.  Chesapeake, 
etc.,  R.  Co.,  (1915)  166  Ky.  490,  17»  S.  W. 
422. 

There  is  no  rule  more  firmly  fixed  in  this 
state  than  the  one  which  says  that  if  the 
servant  knows  the  danger,  and  appreciates 
it,  it  being  obvious,  and  yet  continues  in 
the  work,  he  assumes  the  risk.  Jones  c. 
Southern  Ry.,  (1917)  176  Ky.  456,  191 
S.  W.  568. 


So  the  following  Instruction  bus  been 
held  correct:  "The  jury  is  inBtructed 
that  it  they  &nd  from  the  evidence  that 
(he  danger  and  risk  of  injury  fo  the  health 
of  the  operator  of  a  paint  gan  or  spray 
without  the  use  of  a  respirator  wib  ik> 
open  and  obvious  that  an  ordinarily  pru- 
dent person  would  have  observed  and  ap- 
preciated such  danger  and  risk,  then  the 
Elaintiff  asBumed  such  danger  and  risk  to 
is  health  from  such  use  of  said  paint  gan 
or  apray,  and  their  verdict  must  be  for  the 
defendant."  Baltimore,  etc.,  R.  Co.  t>. 
Branson,  (l^IB)  12S  Md.  B78,  06  Atl.  226. 
Appliances  or  place  of  work  not  ufe. 
— "  The  law  is  that  ftlthouffh  it  is  the 
duty  of  the  master  to  furnish  safe  places 
in  which  their  servants  may  perform  their 
work,  and  safe  tools  and  appliances  with 
which  the  work  may  be  done,  still,  if  the 
places  or  appliances  are  not  safe,  and  the 


sibility  (or  Injuries  that  may  befall  the 
employee  while  remaining  at  his  work  in 
reliance  upon  a  promise  of  reparation, 
there  must  be  something  more  than  knowl- 
edge by  the  employee  that  danger  con- 
fronts him,  or  that  it  is  constant.  The 
danger  must  l>e  imminent  —  immediately 
threatening,— so  as  to  render  it  clearly 
imprudent  for  him  to  confront  it,  even 
in  tlie  line  of  duty  pending  the  promise. 

Knowledce  of  lalM. — Where  a  person 
enters  Uie  employment  of  a  carrier  with 
knowledge  of  a  rule  and  an  exception 
thereto  he  must  be  deemed  to  have  as- 
sumed the  risks  growing  out  of  their  ap- 
plication. Swartwood  v.  Lehigh  Valley 
R.  Co.,  (I9I«)  169  App.  Div.  750,  156 
N.  Y.  S.  778. 

Effect  of  want  of  knowledge. — An  em- 

Cloyee  does  not  assume  risks  of  which  he 
M  no  knowledge.     Illinois  Cent.  R.  Co. 
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work  relying  upon  the  master's  assurance 
as  to  its  safety,  he  does  not  thereby  as 
matter  of  law  assume  the  risk  of  injury 
from  such  defect.  Where  the  question  as 
to  the  safety  of  appliances  is  in  doubt, 
the  servant  is  not  bound  to  set  up  his 
judgment  against  that  of  the  master." 
Falyk  v.  Pensylvania  R.  Co.,  (1917)  266 
Pa.  St.  397,  100  Atl.  961. 

"  It  is  well  settled  that  where  an  em- 
ployee requests  an  overseer  or  superin- 
tendent to  furnish  additional  tools  or  ap- 
pliances in  order  to  insure  his  safety,  and 
the  overseer  or  superintendent  refuses  to 
comply  with  such  request  but  assures  the 
employee  that  there  is  no  danger  in  the 
service  which  he  is  required  to  perform, 
the  employee,  under  such  circumstances, 
will  not  be  deemed  to  have  assumed  the 
risk  incident  to  his  employment."  Coal, 
etc.,'  R.  Co.  f.  Deal,  (C.  C.  A.  4th  Cir. 
1916)   231  Fed.  604,  145  C.  C.  A.  490. 

"  Some  exceptions  are  found  to  this 
rule  in  its  direct  application,  such  as,  if 
the  servant  is  inexperienced  and  has  no 
knowledge  of  the  dangers  incident  to  the 
employment,  it  is  the  duty  of  the  master 
to  inform  him  thereof,  and  when  the  ser- 
vant makes  objections  to  the  w^ork  and 
complains  to  the  master,  but  is  informed 
by  the  latter  that  there  is  no  danger,  and 
the  danger  itself  is  not  so  apparent  as  to 
cause  the  servant  to  appreciate  it."  Jones 
V,  Southern  Ry.,  (1917)  176  Ky.  456,  194 
S.  W.  658. 

Acting  in  obedience  to  orders  of  supe- 
rior.—  Where  the  complaint  showed  that 
appellee's  decedent  was  inexperienced  in 
railroading,  and  that  he  had  been  em- 
ployed as  a  freight  brakeman  but  a  few 
days,  all  of  which  was  known  to  appel- 
lant; that  he  did  not  see  or  know  of  the 
proximity  of  the  car  on  the  passing  track 
to  the  entrance  of  the  back  track;  that 
when  injured  he  was  obeying  the  orders 
of  his  foreman,  whose  orders  he  was  re- 
quired to  obey;  and  that  he  had  no 
warning,  etc.,  it  was  held  that  these 
averments  made  the  complaint  sufficient 
as  against  the  charge  that  it  showed 
that  decedent  assum^  the  risk  of  the. 
injury  which  resulted  in  his  death.  Chi- 
cago, etc.,  R.  Co.  V.  Freightner,  (Ind.  App. 
1916)  114  N.  E.  659.  And  see  title 
Master  and  Servant,  18  R.  C.  L.,  see.  185, 
p.  701. 

And  where  an  order  given  called  for 
quick  action  upon  the  part  of  the  men, 
and  did  not  afford  them  an  opportunity  to 
consider  whether  they  could  do  so  safely 
or  not,  the  doctrine  of  assumption  of 
risk  has  no  application.  Topore  i-.  Bos- 
ton, etc.,  R.  Co.,  (N.  H.  1916)  100  Atl. 
153. 

In  another  case  where  the  jury  were 
instructed  that  the  plaintiff  assumed  the 
ordinary  risks  and  hazards  of  his  em- 
ployment^ that  it,  such  risks  and  dangers 


as  are  open  and  obvious  to  a  person  of 
ordinary  discretion,  intelligence,  and  fore- 
sights  and  that  if  they  believed  from  the 
evidence  that  the  risk  and  danger  of  in- 
jury by  a  flying  splinter  was  so  open  and 
obvious  that  in  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety  the 
plaintiff  would  have  known  of  such  dan- 
ger and  been  able  to  have  avoided  the 
same  and  escaped  injury,  and  that  such 
danger  was  one  of  the  ordinary  risks  and 
hazards  of  the  employment  in  which  he 
was  then  engaged,  they  must  find  for  the 
defendant,  and  further  that,  if  the  fore- 
man directed  the  plaintiff  to  cease  using 
the  ax  and  to  break  the  boards  in  the 
manner  alleged  which .  was  more  danger- 
ous, then  the  plaintiff  would  be  entitled  to 
recover,  unless  the  danger  and  hazard  in 
doing  the  work  in  that  manner  was  so 
open  and  obvious  to  a  person  of  his  ap- 
parent intelligence  and  discretion  that  he 
must  be  held  to  have  assumed  the  risk, 
and  the  jury,  in  effect,  found  that  the 
plaintiff  with  his  degree  of  intelligence 
and  his  opportunity  neither  knew  nor 
comprehended  the  danger  of  doing  the 
work  in  the  way  direct«i  by  his  foreman, 
it  was  held  that  the  court  could  not,  in 
the  face  of  the  record,  assume  or  take 
judicial  notice  that  the  danger  of  obey- 
ing the  order  received  was  apparent  and 
so  appreciated  or  realized  by  the  injured 
workman  that  he  should  fail  of  recovery 
because  of  the  risk  assumed  by  such  obe- 
dience. Duran  v.  Atchison,  etc.,  R.  Co., 
(1917)    100  Kan.  189,  165  Pac.  653. 

But  it  is  not  a  "  decisive  factor  that 
the  employee  did  the  act  resulting  in  his 
injury  in  obedience  to  an  express  order 
of  the  superior  given  at  the  time.  If  the 
employee  is  acting  in  the  line  of  his  duty, 
he  is  acting  in  obedience  to  the  orders  of 
his  superior  whether  the  superior  is  pres- 
ent or  absent.  It  is  the  right  of  the  mas- 
ter, as  well  as  his  duty,  to  give  orders. 
The  duty  of  the  employee  is  to  yield 
ooedience  unless  it  is  obvious  that  obedi- 
ence will  expose  him  to  unusual  dangers. 
If  the  employee  should  stop  to  make  tests 
and  conduct  experiments  to  determine  for 
himself  whether  he  can  safely  obey  his 
orders,  it  would  be  impossible  to  accom- 
plish any  kind  of  enterprise.  Therefore 
the  employee  has  the  right  to  assume  that 
the  master  has  used  due  diligence  to  per- 
form all  the  primary  duties  incumbent 
upon  him  when  he  assigns  a  duty  to  be 
performed."  Sorenson  v.  Northern  Pac 
R.  Co.,  (1917)  53  Mont.  268,  163  Pac 
560. 

Even  though  an  employee  is  ordered 
to  do  a  certain  act,  as  for  instance  to  cross 
a  track  in  front  of  an  approaching  train, 
yet  if  the  danger  is  t(o  obvious  and  immi- 
nent that  an  ordinarily  prudent  person 
would  have  refused  to  encounter  it,  he 
will  be  held  to  have  assumed  the  risk. 


Louisville^  etc.,  R.  Co.  t*.  Williams^ 
175  Ky.  679,  194  S.  W.  920. 

Promise  to  repair  defect. —  If  t 
plovee  complains  of  and  calls  atten 
a  defect,  and  there  is  a  promise 
part  of  the  master  to  furnish  sue 
able  appliances  as  it  is  his  duty 
and  the  employee  while  remaining 
after  in  the  master's  service  is  i 
it  is  a  question  for  the  jury  to  det 
whether    the   employee    by    remain 
the  master's   service   assumes   sue! 
Lorick  v.  Seaboard  Air  Line  Ry., 
102  S.   C.   276,  86   S.   E.   676,  Am 
191 7D    920.     And   see   title   Masti 
Servant,  18  R.  C.  L.,  sec.  180,  p.  6' 

Discontinuance  of  precautionary 
ores. —  "The  discontinuance  of  a  ] 
tionary  measure  amounts  to  an  as 
of  the  master's  judgment  that  it  is 
essary,  while  the  failure  to  origini 
tablish  such  precaution  may  have  r 
from  oversight."  Falyk  r.  Penns^ 
R.  Co.,  (1917)  266  Pa.  St.  397,  li 
961. 

4.  Negligence  of  Employer 

Application  of  section. — This 
does  not  apply  to  an  action  for  a 
caused  by  the  alleged  negligence  of 
road  in  having  its  tracks  too  n( 
gether.  Central  Vermont  R.  Co. 
thune,  (C.  C.  A.  1st  Cir.  1913)  2( 
868,  124  C.  C.  A.  528.  See  Kirbo  v. 
em  R.  Co.,  (1915)  16  Ga.  App.  4fi 
E.  491. 

When  a  railroad  company  mainti 
electric  lighting  system  in  its  freigh 
in  order  to  supply  light  necessary 
switching  of  cars,  and  to  enable 
ployees  engaged  in  that  business  t 
about  at  night  near  and  between  • 
ous  tracks  in  greater  safety,  and 
results  to  an  employee  because  of 
therein  arising  from  the  negligence 
railroad  company,  whereby  the  usi] 
essary  amount  of  light  is  not  supi 
him  at  the  point  in  the  yards  wh 
injury  occurred,  he  cannot  under  t 
visions  of  section  4  be  held  not  t 
assumed  the  risk  arising  from  the 
of  the  railroad  company  to  properb 
tain  its  lighting  system.     Kirbo  r. 
em  R.  Co.,  (1916)  16  Ga.  App.  49,  f 
491. 

Rule  stated. —  It  is  a  general  ri 
cept  as  modified  in  the  federal  and  i 
state  courts,  that  the  employee  d( 
assume  the  risk  of  the  employer's 
gence.  Philadelphia,  etc.,  R.  Co.  i 
land,  (C.  C.  A.  3d  Cir.  1917)  239 
152  C.  C.  A.  51 ;  Chesapeake,  etc., 
V.  Shaw,  (1916)  168  Ky.  537,  182 
653;  Winslow  v,  Missouri,  etc., 
(Mo.  App.  1916)  192  S.  W.  121;  Y 
Lusk,  (1916)  268  Mo.  625,  187  S.  \ 
Cross  17.  Chicago,  etc.,  R.  Co.,  (191 
Mo.  App.  202,  177  S.  W.  1127;  Ho 
Lusk,  (1915)  190  Mo.  App.  431,  17 
712;  Havkina  v,  St.  Louis,  etc., 
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the  place  or  appliances  furnished  to  him, 
and  of  the  risks  arising  therefrom,  unless 
such  defect  and  risk  are  so  patent  and 
obvious  that  an  ordinarily  careful  person 
would  observe  the  one  and  appreciate  the 
other."  Chicago,  etc.,  R.  Co.  v.  Hughes, 
(Okla.  1917)  166  Pac.  411. 

"  He  does  not  assume  the  risks  which 
arise  out  of  the  failure  of  the  employer  to 
exercise  due  care  with  respect  to  provid- 
ing a  safe  place  of  work,  provided  he  does 
not  know  of  such  failure,  or  be  charged 
with  knowledge  thereof."  Kansas  City, 
etc,  R.  Co.  V.  Finke,  (Tex.  Civ.  App. 
1917)  190  S.  W.  1143. 

Rule  in  federal  courts. —  "  The  rule  that 
the  servant  never  assumes  the  risk  of  the 
negligence  of  the  master  is  not  recognized 
in  the  federal  courts."  Chicago,  etc.,  R. 
Co.  V.  Hughes,  (Okla.  1917)   166  Pac.  411. 

The  rule  there  adopted  is  that  a  servant 
assumes  the  risks  even  of  the  master's  neg- 
ligence, provided  the  servant  knows  of  and 
appreciates  them,  and  he  continues  to 
work  without  complaint.  Seaboard  Air 
Line  Ry.  t?.  Horton,  (1914)  233  U.  S.  492, 
34  S.  Ct,  635,  68  U.  S.  (L.  ed.)  1062,  Aim. 
Cas.  1915B  475,  L.  R.  A.  1»15C  1. 

'*  While  an  employee  assumes  the  risks 
and  dangers  ordinarily  incident  to  the  em- 
ployment in  which  he  voluntarily  engages, 
BO  far  as  these  are  not  attributable  to  the 
negligence  of  the  employer  or  of  those  for 
whose  conduct  the  employer  is  responsible, 
the  employee  has  a  right  to  assume  that 
the  employer  has  exercised  proper  care 
with  respect  to  providing  a  reasonably 
safe  place  of  work  (and  this  includes  care 
in  establishing  a  reasonably  safe  system 
or  method  of  work)  and  is  not  to  be 
treated  as  assuming  a  risk  that  is  attrib- 
utable to  the  employer's  negligence  until 
he  becomes  aware  of  it,  or  it  is  so  plainly 
observable  that  he  must  be  presumed  to 
have  known  of  it.  The  employee  is  not 
obliged  to  exercise  care  to  discover  dangers 
not  ordinarily  incident  to  the  employment, 
but  which  result  from  the  employer's  n<^- 
ligence."  Chesapeake,  etc.,  Co.  r.  Proffitt, 
( 1916)  241  U.  S,  462,  36  S.  Ct.  620,  60  U. 
S.   (L.  ed.)    1102. 

''An  employee  assumes  the  risk  of  dan- 
gers normally  incident  to  the  occupation  in 
which  he  voluntarily  engages,  so  far  as 
these  are  not  attributable  to  the  employ- 
er's negligence.  But  the  employee  haa  a 
right  to  assume  that  his  employer  has  ex- 
ercised proper  care  with  respect  to  provid- 
ing a  safe  place  of  work,  and  suitable  and 
safe  appliances  for  the  work,  and  is  not 
to  be  treated  as  assuming  the  risk  arising 
from  a  defect  that  is  attributable  to  the 
employer's  negligence,  until  the  employee 
becomes  aware  of  such  defect,  or  unless  it 
is  so  plainly  observable  that  he  may  be 
presumed  to  have  known  of  it.  Moreover, 
in  order  to  charge  an  employee  with  the 
assumption  of  risk  attributable  to  a  de- 
fect due  to  the  employer's  negligence,  it 


must  appear  not  only  that  he  knew  (or  is 
presumed  to  have  knawn)  of  the  defect, 
but  that  he  knew  it  endangered  his  safety ; 
or  else  such  danger  must  have  been  so 
obvious  that  an  ordinarily  prudent  person 
under  the  circumstances  would  have  appre- 
ciated it."  Gila  Valley,  etc.,  R.  Co.  r. 
Hall,  (1914)  232  U.  S.  94.  34  S.  Ct.  229, 
&8  U.  S.  (L.  ed.)  521.  See  also  Duvall  r. 
Philadelphia,  etc.,  R.  Co.,  (1915)  43  App. 
Cas.   (D.  C.)  396. 

"The  employee  has  the  right  to  act 
upon  the  assumption  that  proper  care  has 
been  exercised  with  respect  to  the  place  of 
work  and  to  suitable  appliances  for  it.  and 
does  not  assume  any  negligence  in  those 
respects  attributable  to  his  employer  until 
he  becomes  aware  of  it,  or  it  is  so  plainly 
observable  that  he  may  be  presumed  to 
know  of  it;  and  it  must  appear  not  only 
that  he  had,  or  is  presumed  to  have  had, 
knowledge,  but  that  he  knew  his  danger 
and  ought  to  have  appreciated  it,  and  con- 
sciouBly  assumed  it.  The  employee  may 
assume  that  proper  care  has  been  exercised 
in  establishing  a  reasonably  safe  system 
or  method  of  work,  and  *  Even  if  plaintiff 
knew  and  assumed  the  risks  of  an  inher- 
ently dangerous  method  of  doing  the  work, 
he  did  not  assume  the  increased  risk  at- 
tributable not  to  the  method  but  to  negli- 
gence in  pursuing  it.*  The  employee  may 
assume,  in  the  absence  of  notice  to  the 
contrary,  that  his  employer  will  use  rea- 
sonable care  in  furnishing  appliances  nec- 
essary in  carrying  on  the  business.  The 
riskfr  inherent  in  dangerous  work,  and 
which  the  employee  assumes,  are  those 
which  arise  after  the  employer  has  used 
reasonable  diligence  to  make  the  work 
place  reasonably  safe.  He  assumes  the 
danger  which  inheres  in  the  thing  itself 
*  which  is  a  matter  of  necessity,  and  can- 
not be  obviated  * ;  and  the  rule  of  assump- 
tion of  risk  presupposes  that  the  employer 
has  performed  the  duty  of  caution,  care 
and  vigilance  which  the  law  casts  upon 
him."  Cincinnati,  etc.,  R.  Co.  r.  Bfall, 
(C.  C.  A.  6th  Cir.  1917)  243  Fed.  76,  155 
C.  C.  A.  606. 

Appliances  furnished. — "  The  elemen- 
tary rule  is  that  it  is  the  duty  of  the  em- 
ployer to  furnish  appliances  free  from 
defects  discoverable  by  the  exercise  of  ordi- 
nary care,  and  that  the  employee  has  a 
right  to  rely  upon  this  duty  bein^  per- 
formed, and  that  whilst  in  entering  the 
employment,  he  assumes  the  ordinary  risks 
incident  to  the  business,  he  does  not  as- 
sume the  risk  arising  from  the  neglect  of 
the  employer  to  perform  the  positive  duty 
owing  to  the  employee  with  respect  to 
appliances  furnished.  An  exception  to 
this  general  rule  is  well  established, 
which  holds  that  where  an  employee  re- 
ceives for  use  a  defective  appliance,  and 
with  knowledge  of  the  defect  continues  to 
use  it  without  notice  to  the  employer,  he 
cannot    recover    for    an    injury    faulting 
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ftom  the  defective  appliance  thus  volunta- 
rily and  negligently  used."  Southern  R. 
Co,  t\  Jacobs,  (1914)  116  Va.  189,  81  S.E. 
99. 

The  servant  assumes  the  ordinary  risk 
incident  to  his  labor,  but  he  does  not  as- 
sume such  risks  as  may  be  caused  by  the 
master  negligently  failing  to  furnish* suit- 
able appliances  to  perform  his.  work. 
Lorick  v.  Seaboard  Air  Line  Ry.,  (1915) 
102  S.  C.  276,  86  S.  E.  676,  Ann.  Cas. 
1917D  920. 

5.  Negligence  of  Fellow  Servant 

Rule  stated. —  It  is  a  general  rule  that 
an  employee  does  not  assume  the  risks  of 
negligence  on  the  part  of  fellow  servants. 
Portland  Terminal  Co.  v.  Jarvifi,  (C.  C.  A. 
Ist  Cir.  1915)  227  Fed.  8,  141  C.  C.  A. 
562;  Louisville,  etc.,  R.  Co.  v,  Henning, 
(Ala.  1915)  194  Ala.  51,  69  So.  125;  Ari- 
zona Eastern  R.  Co.  v.  Bryan,  (1916)  18 
Ariz.  106,  157  Pac.  376;  Mattocks  t\  Chi- 
cago, etc.,  R.  Co.,  (1914)  187  111.  App. 
529;  Devine  V.  Chicago,  etc.,  R.  Co., 
(1914)  185  111.  App.  488;  Chapman  v. 
United  States  Express  Co.,  (1916)  192 
Mich.  664,  159  N.  W.  308;  Thompson  v, 
Minneapolis,  etc.,  R.  Co.,  ( 1916)  133  Minn. 
203,  168  N.  W.  42;  Koukouris  i\  Union 
Pac.  R.  Co.,  (1916)  193  Mo.  495,  186  S. 
W.  545 ;  Willever  v.  Delaware,  etc.,  R.  Co., 
(1916)  89  N.  J.  L.  697,  99  Atl.  321;  Grv- 
boii^ki  V,  Erie  R.  Co.,  (1915)  88  N.  J.  L. 
1,  95  Atl.  764;  Gulf,  etc.,  R.  Co.  t\  Hall, 
(Tex.  Civ.  App.  1917)  196  S.  W.  613; 
Aneet  t?.  Columbia,  etc.,  R.  Co.,  (1916)  89 
Wash.  609,  154  Pac.  1100;  Hovaneck  v. 
Great  Northern  R.  Co.,  (1917)  165  Wis. 
511,  162  N.  W.  927. 

"  In  saving  the  defense  of  assumption 
of  risk  in  cases  other  than  those  where 
the  violation  by  the  carrier  of  a  statute 
enacted  for  the  safety  of  employees  may 
contribute  to  the  injury  or  death  of  an 
employee  (Seaboard  Air  Line  Ry.  t?.  Hor- 
lon,  [1914]  233  U.  S.  492,  602,  [34  S.  Ct. 
636,  68  U.  S.  (L.  ed.)  1042]  the  Act 
placed  a  coemployee's  negligence,  where  it 
is  the  ground  of  the  action,  in  the  same 
relation  as  thie  employer's  own  negli- 
gence would  stand  to  the  question  whether 
a  plaintiff  is  to  be  deemed  to  have  as- 
sumed the  risk."  Chesapeake,  etc.,  R. 
Co.  V.  De  Atley,  (1915)  241  U.  S.  310, 
36  S.  Ct.  564,  60  U.  8.  (L.  ed.)  1016. 

Under  this  statute  there  can  be  no  as- 
sumption of  a  risk  arising  from  the  negli- 
gence of  the  officers,  agents,  or  employees 
of  the  carrier.  Wright  v,  Yazoo,  etc.,  R. 
Co.,  (W.  D.  Tenn.  1912)  197  Fed.  94, 
wherein  the  court  said :  "  Should  it  be 
said  that  one  of  the  ordinary  dangers  of 
deceased's  employment  was  that  the  car- 
rier violated  its  own  rule,  requiring  that 
cars  left  on  sidings  be  placed  in  the  clear 
80  habitually  that  the  servant  knew  or 
should  have  known  of  it,  and  by  remain- 
ing in  the  service  of  the  company  assumed 
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the  risk  incident  thereto?    What  was  the 
purpose  of  Congress  in  passing  the  Em- 
ployers* Liability  Act?     If  plain  words  are 
to  be  taken  in  their  ordinary  meaning,  it 
was  to  make  common  carriers  by  railroad, 
while  engaged  in  interstate  commerce,  lia- 
ble in  damages  to  any  of  its  employees  for 
injury  or  death  suffered  while  he  is  em- 
ployed by  such  carrier  in  such  commerce, 
resulting  in  whole  or  in  part   from  the 
negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier,  etc.,  and  to 
provide,  that,  although  the  employee  may 
have   been   guilty    of   contributory   negli- 
gence, that  shall  not  bar  a  recovery,  but 
shall  go  in  reduction  of  damages,  except 
that  no  employee  shall  be  held  to  have 
been  guilty  of  contributory  negligence,  or 
to  have  assumed  the  risk  of  his  employ- 
ment in  any  case  where  the  violation  by 
the  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to 
the  injury  of  such  employee.     It  is  con- 
ceded that  the  common-law  rule  that  con- 
tributory n^ligence  barred  the  right  of 
recovery   has  been   abolished  by  the  act. 
Shall  the  courts  destroy  the  effect  of  the 
act  in  this  particular  by  holding  that  com- 
mon carriers  are  not  liable  to  their  ser- 
vants for  injury  or  death  inflicted  as  a 
result  of  the  negligence  of  their  officers, 
agents,  or  employees,  upon  the  ground  that . 
the  servant  assumes  the  risk  incident  to 
the  negligence  of  the  officers,  agents,  or 
employees  of  the  carrier?     In  view  of  the 
first  section  of  the  act,  which  provides  that 
such   common    carrier   shall   be   liable  in 
damages    to    its    employee,    resulting    in 
whole  or  in  part  from  the  negligence  of 
any  of  its  officers,  agents,  or  employees,  it 
is  not  permissible  in  my  judgment  to  hold 
that  the  employee  assumes  the  risk  of  his 
employment  which  arises  from  the  negli- 
gence of  the  officers,  agents,  or  employees 
of  the  carrier.     It  is  insisted  that  since 
the  act  provides  that  he  shall  not  be  held 
to  have  assumed  such  risk  in  cases  only 
where  the  violation  by  the  common  car- 
rier of  any  statute  enaoted  for  the  safety 
of   employees   contributed   to  the  injury, 
the    maxim,    '  Expressio    unius    est    ex- 
clusio  alterius,'  applies.     I  do  not  think 
this  insistence  is  sound  or  that  it  should 
be  sustained.    As  I  construe  the  act,  the 
risk   that  the   employee  now   assumes  is 
the  ordinary  dangers  incident  to  his  em- 
ployment,  which   does   not   include   since 
the  passage  of  this  act,  the  assumption  of 
the  risk  incident  to  the  negligence  of  the 
carrier's  officers,  agents,  or  employees,  or 
any  defect  or  insufficiency  due  to  its  negli- 
gence   in    its    cars,    engines,    appliances, 
machinery,  track,   roadbed,  works,  boats, 
wharves,   or   other  equipment." 

An  employee  will  not  be  considered  to 
have  assumed  a  risk  incident  to  a  situa- 
tion over  which  he  has  no  control  and 
which  has  been  created  by  the  negligence 
of  a  fellow  servant.    Southern  Ry.  Co,  t*. 
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Mays,   (C.  C.  A.  4th  Cir.  1916)   239  Fed. 
41,  162  C.  C.  A.  91. 

"  The  doctrine  of  assumption  of  risk 
has  no  application  to  such  risks  as  arise 
solely  and  directly  out  of  the  negligent 
acts  of  fellow  servants.  And  if  it  did  so 
apply,  as  a  general  rule,  it  would  have  no 
pertinence  in  the  case  of  accidents,  the 
right  of  recovery  for  injuries  arising  out 
of  which  is  regulated  by  the  federal  stat- 
ute; for  to  so  hold  would  be  to  nullify 
the  declaration  of  Congress  that  every 
common  carrier  by  railrcMui  engaged  in  in- 
terstate commerce  shall  be  liable  in  dam- 
ages to  the  personal  representative  of  any 
employee  who  shall  lose  his  life  while 
employed  in  such  commerce,  when  his 
death  results  from  the  negligence  of  any 
of  the  officers,  agents  or  employees  of  such 
carrier."  Grybowski  v,  Erie  R.  Co., 
(1915)    88  N.  J.  L.  1,  95  Atl.  764. 

The  assumption  of  risk  saved  to  em- 
ployers under  the  Federal  Act  as  a  shield 
against  the  consequences  of  injuries  to 
employees,  does  not  include  risk  of  unex- 

Eected  negligent  acta  of  employees.    Gra- 
er  t\  Duluth,  etc.,  R.  Co.,    (1916)    169 
Wis.  414,  150  N.  W.  489. 

Under  the  federal  Employers'  Liability 
Act  in  an  action  for  injury  received  by  a 
fireman  in  a  train  collision  caused  by  an- 
other train  crew  in  negligently  leaving  a 
switch  open,  where  the  fireman  was  guilty 
of  contributory  negligence  in  not  seeing 
the  danger  light  at  the  open  switch,  as- 
sumption of  risk  because  of  such  contrib- 
utory negligence  will  not  defeat  a  recov- 
ery. Hackney  t>.  Missouri,  etc.,  R.  Co., 
(1915)  96  Kan.  30,  149  Pac.  421. 

Modification  of  rule. — The  negligence  of 
the  coservant  of  the  intestate  is  not  an 
ordinary  risk  which  can  be  in  any  way 
covered  by  the  rule  as  to  assumption  of 
risk,  unless  possibly  where  there  is  evi- 
dence that  the  coservants  are  usually  neg- 
ligent in  a  certain  specified  way,  with 
which  fact  the  party  injured  was  ac- 
quainted. Boston,  etc.,  R.  Co.  v.  Benson, 
(C.  C.  A.  1st  Cir.  1913)  205  Fed.  876,  124 
C.  C.  A.  68. 

**  Before  an  employee  will  be  held  to 
have  assumed  the  rie^  arising  out  of  the 
negligent  conduct  of  his  fellow,  it  must 
be  shown  that  such  negligent  conduct  was 
known  to  the  employee  or  so  customary 
that  he  should  be  charged  therewith,  and 
that  he  appreciated,  or  was  bound  to  ap- 

Sreciate,  the  danger."    P&nhandle,  etc.,  R. 
o.  V.  Fitts,  (Tex.  Civ.  App.  1916)  188  S. 
W.  528. 

"The  federal  authorities  seem  to  hold 
that  in  order  to  make  the  negligence  of 
the  fellow  servant  one  of  the  assumed 
risks  under  this  act,  the  injured  employee 
must  actually  know  of  the  fact  of  the 
negligence  of  his  fellow  servant,  or  that 
such  negKgence  was  so  customary  that 
he    would    be    charged    with    knowledge 


thereof."  Chapman  f>.  U.  S.  Express  Co., 
(1916)    192  Mich.  654,  169  N.  W.  308. 

Pleading  and  proof. — ^Where  negligence 
of  a  fellow  servant  is  alleged  as  the 
ground  of  recovery  the  plaintiff  must  af- 
firmatively establish  such  fact.  Carlson 
V,  Chicago  G.  W.  R.  CJo.,  (1917)  205  IlL 
App.   156. 

If  any  defect  exists  in  the  language  of 
the  complaint  failing  to  set  forth  the  fact 
that  the  man  who  kicked  the  car  was  act- 
ing in  the  scope  of  his  employment,  the 
answer  cures  such  defect,  where  the  de- 
fendant admitted  that  the  injury  was  in- 
flicted at  a '  time  the  plaintiff,  together 
with  other  employees,  was  in  the  per- 
formance 'of  his  duty  in  defendant's  em- 
ployment. Arizona  Eastern  R.  Co.  v, 
Byran,  (1916)  18  Aria.  106,  167  Pac. 
376. 

in.  Pabticulab  Employees 

Brakeman. — ^A  brakeman  assumes  the 
the  risks  incident  to  the  business.  Wash- 
ington Southern  R.  Co.  v.  Smith,  (1916) 
45  App.  Cas.  (D.  C.)   192. 

He  assumes  those  risks  which  are  pat- 
ent and  obvious  and  incidentally  occur- 
ring in  the  course  of  his  employment  as 
brakeman  but  not  those  of  hidden  or  lat- 
ent dangers  of  which  he  is  ignorant  or 
with  knowledge  of  which  he  is  not 
charged  and  with  respect  to  which  it 
is  the  duty  of  the  company  to  warn  him. 
Philadelphia,  etc.,  R.  Co.  v,  Marland,  (C. 
C.  A.  3d  Cir.  1917)  239  Fed.  1,  152 
C.  C.  A.  57. 

In  Boston,  etc.,  R.  Co.  v.  Brown,  (C. 
C.  A.  1st  Cir.  1914)  218  Fed.  625,  134 
C.  C.  A.  383,  it  was  urged  that  there  was 
error  in  refusing  to  direct  a  verdict  for 
the  defendant  on  the  ground  that  a  brake- 
man  who  was  killed  by  being  swept  from 
the  top  of  a  car  by  a  low  bridge  was 
shown  to  have  known  and  appreciated  or 
to  have  been  bound  to  know  and  appre- 
ciate the  danger  which  caused  his  acci- . 
dent.  The  court  said :  "  But,  even  if  the 
case  was  one  in  which  he  might  have  been 
found  to  have  assumed  the  risk  of  a  dan- 
ger existing  because  of  the  defendant's 
negligence,  the  evidence  tending  to  show 
his  experience  in  railroading,  and  his  op- 
portunities for  ascertaining  the  facts  re- 
garding this  guard  and  bridge,  did  not 
go  far  enough  to  warrant  the  court  in 
ruling  as  a  matter  of  law  that  he  had 
assumed  the  risk  of  every  danger  which 
the  jury  might  have  found  involved  in 
passing  under  them  on  the  top  of  this 
car.  However  often  trains  upon  which  he 
had  acted  as  brakeman  had  been  under 
the  bridge,  or  however  long  he  had  worked 
as  fiagman  near  it,  there  was  nothing  to 
show  that  he  had  ever  passed  under  it 
on  the  top  of  a  freight  car,  or  had  his 
attention  directed  to  the  width  of  the 
guard." 
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In  the  case  of  a  brakeman  aasuming 
the  risk  of  boarding  a  moving  train,  it 
has  been  said :  "  On  the  facts  of  the 
case  before  us,  therefore,  plaintiff  having 
voluntarily  entered  into  an  employment 
that  required  him  on  proper  occasion  to 
board  a  moving  train,  he  assumed  the 
risk  of  injury  normally  incident  to  that 
operation,  other  than  such  as  might  arise 
from  the  failure  of  the  locomotive  en- 
gineer to  operate  the  train  with  due  care 
to  maintain  a  moderate  rate  of  speed  in 
order  to  enable  plaintiff  to  board  it  with- 
out undue  peril  to  himself.  But  plaintiff 
had  the  right  to  presume  that  the  engi- 
neer would  exercise  reasonable  care  for 
his  safety,  and  cannot  be  held  to  have 
assumed  the  risk  attributable  to  the 
operation  of  the  train  at  an  unusually 
high  and  dangerous  rate  of  speed,  until 
made  aware  of  the  danger,  unless  the 
speed  and  the  consequent  danger  were  so 
obvious  that  an  ordinarily  careful  person 
in  his  situation  would  have  observed  the 
one  and  appreciated  the  other."  Chesa- 
peake, etc.,  R.  V,  De  Atley,  (1915)  241 
U.  S.  310,  36  S.  Ct.  664,  60  V,  S.  (L.  ed.) 
1016. 

It  is  not  naturally  incident  to  the  occu- 
pation of  a  brakeman  who  has  no  con- 
trol of  the  work  that  he  should  assume 
the  risk  of  his  master  undertaking  to  do 
the  work  in  an  unskillful  and  negligent 
manner  and  without  the  necessary  tools 
and  appliances.  Louisville,  etc.,  R.  Co. 
f?.  Henry,  (1915)  167  Ky.  151,  180  S.  W. 
74. 

A  brakeman  cannot  be  said  to  assume 
the  risks  arising  from  the  negligent  acts 
of  the  conductor.  Illinois  (Dent.  R.  Co. 
17.  Norris,  (C.  C.  A.  7th  Cir.  1917)  246 
Fed.  926. 

And  he  does  not  assume  the  risk  aris- 
ing from  the  engineer  stopping  the  train 
with  unnecessary  violence.  Devine  v.  Chi- 
cago, etc.,  R.  Co.,  (1914)  266  111.  248,  107 
K.  E.  696,  Ann.  Cas.  1916B  481. 

Engineers. — ^Where  an  engineer  while 
walking  to  his  engine  in  the  railroad  yard 
through  a  cloud  of  fog,  steam  and  smoke 
was  struck  by  an  engine  running  back- 
wards the  court  said :  "  Independent  of 
the  provisions  of  the  federal  law,  we  take 
the  view  that,  though  Huxoll  assumed 
the  ordinary  risks  of  his  employment,  he 
did  not  assume  such  an  extraordinary 
risk  as  that  his  employer  would  carelessly 
and  negligently,  while  he  was  enveloped 
in  a  dense  cloud  of  smoke  and  steam  and 
was  engaged  in  proceeding  to  his  engine 
in  the  course  of  his  duties,  without  warn- 
ing or  signal  of  any  kind,  run  an  engine 
through  the  fog  and  darkness  upon  him 
at  such  a  rate  of  speed  that  it  was  im- 
possible for  him  to  know  that  it  was 
coming  until  he  was  struck."  Huxoll  r. 
Union  Pac.  R.  Co.,  (1915)  155  N.  W. 
000,  90  Neb.  170. 

Where  an  engineer,  although  he  knew 


there  were  certain  dangers  naturally  in- 
cident to  the  use  of  tubular  glasses  upon 
the  lubricator,  had  no  knowledge  or 
reason  to  believe  that  his  employer  had 
been  wanting  in  the  exercise  of  proper 
care  for  his  safety  it  was  declared  that  he 
could  not  be  held  to  have  assumed  any 
increased  risk.  Chicago,  etc.,  R.  Co.  t*. 
Bower,  (1915)  241  U.  8.  470,  36  S.  Ct. 
624,  60  U.  6.    (L.  ed.)    1107. 

Section  men,  trackwalkers  and  repair- 
men.— A  person  engaged  in  the  usual 
track  work  done  by  section  men  assumes 
the  risk  of  the  occasional  necessity  to  run 
trains  on  tracks  intended  for  trains  go- 
ing in  the  opposite  direction,  but  the  risk 
assumed  is  subject  to  the  limitation  that 
such  trains  shall  be  run  with  the  care 
to  be  reasonably  expected  under  such  con- 
ditions. Southern  Ry.  Co.  -r.  McGuin,  (C. 
C.  A.  4th  Cir.  1917)  240  Fed.  649,  153 
C.  C.  A.  447. 

Where  a  section  hand  was  injured  while 
assisting  another  in  the  removal  of  a  mo- 
tor car  from  the  track  to  avoid  a  collision 
with  a  train  it  was  held  on  the  evidence 
that  he  did  not  assume  the  risk  of  the 
danger  of  removing  the  car  with  the  help 
of  only  one  person  when  none  were  needed 
to  handle  it  with  safety.  Missouri,  etc., 
R.  Co.  1%  Freeman,  (Tex.  Civ.  App.  1914) 
168  8.  W.  69. 

Where  a  person  undertakes  work  in  a 
carrier's  repair  yard  he  assumes  the  risks 
naturally  incident  to  the  work.  Sims  v, 
Minneapolis,  etc.,  Ry.  Co.,  (Mich.  1917) 
162  N.  W.  988. 

**  It  is  obvious  that,  even  where  a  rail- 
road operates  its  trains  and  moves  its 
switch  drafts  in  a  proper  and  careful  man- 
ner, trackwalkers  and  repairmen  are  nec- 
essarily subjected  to  great  risks.  Their 
very  occupation  is  one  of  constant  peril. 
Indeed,  it  follows  from  the  nature  of  such 
emj^loyment  that  the  duty  of  self-preser- 
vation has  to  rest  on  them,  for  no  ade- 
quate  protection,  other  than  self-protec- 
tion, can  be  afforded  them.  And  such  has 
been  the  reasonable  holding  of  the  law." 
Connelley  v.  Pennsylvania  R.  Co.,  (C.  C. 
A.  3d  Cir.  1915)  228  Fed.  322,  142  U.  S. 
(L.  ed.)  614. 

IV.  Burden  of  Proof 

General  rule  —  Assumption  of  risk,-^ 
The  burden  of  proof  on  the  issue  of  as- 
sumption of  risk  is  on  the  employer. 
Kanawha,  etc.,  R.  Co.  v.  Kerse,  (1916) 
239  U.  S.  576,  36  S.  Ct.  174,  60  U.  8. 
(L.  ed.)  448;  Falyk  f.  Pennsvlvania  R. 
Co.,  (Pa.  1917)  100  Atl.  961;  Robie  v. 
Boston,  etc.,  R.  Co.,  (Vt.  1917)  100  Atl. 
925.  See  also  title  Master  a/nd  Servant, 
18  R.  C.  L.,  sec.  126,  p.  631. 

V.  Questions  for  Court  and  Jury 

General  rule. —  It  is  proper  to  submit 
to  the  jury  the  question  of  assumption  of 


i  Lsk   if  there  is  evidence  on  the  Bubject, 

olherwiBe  it  is  one  of  law.     Seaboard  Air 

Line  By.  r.  PadReft,  (lfll5)  236  U.  b.  888,  961. 

35  S.  Ct.  431,  m  U.  S.   (L.  ed.)   777i  Mc-  "  To  preclude  a  recovery  on  that  ground 

Govern     r.     Philadelphia,     etc.,     R.     Co.,  it  must  appear  that   the  Employee  knew 

(1914)    235   V.  S.  3S9,  35  S.  Ct.   127,  59  and    appreciated   or   sliould    have   knowt. 
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"well  to  existing  as  to  future  contracts  and 
regulations  of  the  described  character 
cannot  be  doubted.  The  words,  '  the  pur- 
pose or  intent  of  which  shall  be  to  en- 
able any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act/  do 
not  refer  simply  to  an  actual  intent  of 
the  parties  to  circumvent  the  statute. 
The  *  purpose  or  intent  *  of  the  contracts 
and  regulations,  within  the  meaning  of 
the  section,  is  to  be  found  in  their  neces- 
sary operation  and  effect  in  defeating  the 
liability  which  the  statute  was  designed 
to  enforce.  Only  by  such  general  applica- 
tion could  the  statute  accomplish  the 
object  which  it  is  plain  that  Congress  had 
in  view.  Nor  can  the  further  conten- 
tion be  sustained  that,  if  so  construed,  the 
section  is  invalid.  The  power  of  Con- 
gress, in  its  regulation  of  interstate  com- 
merce, and  of  commerce  in  the  District  of 
Columbia  and  in  the  Territories,  to  im- 
pose this  liability,  was  not  fettered  by 
the  necessity  of  maintaining  existing 
arrangements  and  stipulations  which 
would  conflict  with  the  execution  of  its 
policy.  To  subordinate  the  exercise  of 
the  federal  authority  to  the  continuing 
operation  of  previous  contracts,  would  be 
to  place,  to  tnis  extent,  the  regulation  of 
interstate  commerce  in  the  hands  of 
private  individuals  and  to  withdraw  from 
the  control  of  Congress  so  much  of  the 
field  as  they  might  choose  by  prophetic 
discernment  to  bring  within  the  range  of 
their  agreements.  The  Constitution 
recognizes  no  such  limitation.  It  is  of 
the  essence  of  the  delegated  power  of 
regulation  that,  within  its  sphere.  Con- 
gress should  be  able  to  establish  uniform 
rules,  imfhediately  obligatory,  which  as 
to  future  action  should  transcend  all  in- 
consistent provisions.  Prior  arrange- 
ments were  necessarily  subject  to  this 
paramount  authority."  Philadelphia, 
etc.,  R.  Co.  i;.  Schubert,  (1912)  224  U. 
S.  603,  32  S.  Ct.  689,  66  U.  S.  (L.  ed.) 
911. 

II.  AppLiCABiLrrT  OP  Section  Genekallt 

Rule  generally  as  to  exemption  con- 
tracts.— "  The  rule  is  well  settled  that  an 
employer  cannot  make  a  valid  contract 
with  his  employee  against  his  own  negli- 
gence and  that  in  whatever  guise  it  may 
appear,  or  howsoever  cunningly  designed 
or  phrased,  such  contract  will  be  de- 
nounced and  rejected  by  the  courts  as 
opposed  to  the  dictates  of  common  mor- 
ality and  humanity."  Hartman  v.  Chicago, 
etc.,  R.  Co.,  (1915)  192  Mo.  App.  271,  182 
S.  W.  148. 

Intention  to  evade  not  materiaL — "  It 
is  true  the  fact  that  a  railroad  com- 
pany may  not  have  intended  to  evade 
the  federal  statute  does  not  affect  the 
validity  of  the  contract.  This  is  the 
effect  of  the  decisions  declaring  such  con- 
tracts  releasing    railroads   from    liability 


void,  whether  made  before  or  after  the 
federal  statute  was  enacted.  If  the 
contract  operates  so  as  to  defeat  the 
statutory  liability,  it  is  void,  regardless 
of  the  intent  of  the  parties.  But  it  docs 
not  follow,  we  think,  that  the  company 
is  entitled  to  a  set-off  in  cases  where  the 
contract  contains  no  provision  for  re- 
leasing the  company  from  liability.  Nor 
do  we  think  that  this  construction  of  the 
federal  statute  has  the  effect  of  offering 
to  the  company  a  reward  or  inducement 
for  attempting  to  avoid  its  statutory  lia- 
bility, and  denying  the  same  reward  to 
another  company  for  not  attempting  to 
avoid  its  liability  under  the  statute. 
The  statute  declares  that  all  contracts, 
for  the  payment  of  insurance,  relief  bene- 
fits, or  indemnity,  where  the  purpose  is 
*  to  enable  any  common  earner  to  ex- 
empt itself  from  liability  created  by  this 
act,  shall  to  that  extent  be  void,'  coupled 
with  the  provision  allowing  a  set-off  for 
any  sum  paid  or  contributed  by  the  car- 
rier on  account  of  the  injury  for  which 
the  action  is  brought.  In  Philadelphia, 
etc,,  R.  Co.  V,  Schubert,  [1912]  224  U. 
S.  603,  32  S.  Ct.  589,  66  U.  S.  (L.  ed.) 
911,  it  was  decided  that  it  made  no  dif- 
ference whether  the  contract  for  the  in- 
surance was  made  with  the  actual  in- 
tent of  the  parties  to  circumvent  the  stat- 
ute^  if  the  effect  of  the  contract  would 
operate  so  as  to  defeat  the  liability  cre- 
ated by  the  statute.  If  Congress  had  in- 
tended to  give  the  set-off  in  all  cases, 
regardless  of  the  character  of  the  con- 
tract, appropriate  words  would  doubtless 
have  been  found  to  express  that  intent. 
As  we  construe  the  statute,  the  proviso 
applies  only  to  contracts  which  enable  the 
carrier  to  relieve  itself  of  further  lia- 
bility. Besides,  tlie  contract  in  this  case 
was  one  of  insurance  pure  and  simple, 
by  which  the  company  in  consideration 
of  the  payment  by  plaintiff  of  a  premium 
each  month  guaranteed  to  pay  plaintiff 
for  loss  of  time  for  a  certain  neriod  upon 
certain  conditions.  It  did  not  provide 
that  plaintiff  should  accept  his  insur- 
ance in  case  of  injurv  in  lieu  of  his  right 
to  hold  defendant  for  liability  for  the 
same  injuries  on  the  ground  of  defend- 
ant's negligence;  and  as  said  in  the 
former  opinion :  *  The  cause  of  action  on 
the  contract  and  that  on  the  tort  are  en- 
tirely different  and  are  independent  of 
each  other.  The  one  is  founded  upon  nn 
agreement  to  pay  a  fixed  amount  (or  an 
amount  to  be  arrived  at  by  a  fixed 
standard)  if  disability  is  occasioned  by 
an  injury;  the  other  is  founded  upon  the 
obligation  of  a  wrongdoer  to  make  amends 
for  the  result  of  his  misconduct.  The 
circumstance  that  the  same  corporation 
happens  to  be  charged  botli  upon  the 
contract  and  upon  the  tort  docs  not  afT 
the  essential  cnaracter  of  its  liabiV 
either  asncM,  or  take  the  case  " 
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Operation  of  the  general  rule.'  McAdo^' 
f.  Kansas  City  Western  R.  Co.,  supra, 
[1915]  96  Kan.  426,  151  Pac.  1113.  For 
these  reasons  we  conclude  that  defendant 
cannot  urge  the  set-off,  and  that  there 
was  no  error  in  refusing  the  instructions 
asked  upon  that  branch  of  the  case." 
McAdow  r.  Kansas  City  Western  R.  Co., 
(1917)  100  Kan.  309,  L.  R.  A.  1917E 
639,  164  Pac.  177. 

Void  contracts. —  In  Taylor  ».  Wells, 
(C.  C.  A.  5th  Cir.  1915)  220  Fed.  796, 
136  C.  C.  A.  402,  it  appeared  that  the  re- 
lief sought  was  an  injunction  against  the 
enforcement  by  the  appellant  of  a  judg- 
ment for  damages  recovered  by  him 
against  the  St.  Louis  &  San  Francisco 
Railroad  Company  on  account  of  personal 
injuries  sustained  by  him  in  the  wreck 
of  a  train  of  that  company  upon  which 
he  was  riding  while  acting  as  an  employee 
of  the  appellee.  This  relief  was  sought 
as  a  means  of  enforcing  the  specific  per- 
formance of  a  contract  whereby  the  appel- 
lant, an  employee  of  the  appellee,  agreed 
that  neither  the  appellee  nor  the  railroad 
company  upon  the  line  of  which  he  was 
employed  to  travel  and  run  as  an  express 
messenger  of  the  appellee  should  under 
any  circumstances,  or  in  any  case  what- 
ever, be  liable  for  any  injuries  occurring 
to  him  while  so  traveling,  whether  such 
injuries  arose  from  any  fault,  careless- 
ness, or  negligence,  ^ross  or  otherwise,  on 
the  part  of  said  railroad  company.  The 
court  said :  "  It  hardly  requires  a  resort 
to  the  rule  that  the  averments  of  a  plead- 
ing  are  to  be  construed  -  most  strongly 
against  the  pleader  to  construe  the  bill  as 
an  application  to  the  court  so  to  specifi- 
cally enforce  the  contract  between  the 
appellant  and  the  appellee  as  to  deny  to 
the  former  the  right  of  enforcing  a  judg- 
ment recovered  by  him  against  a  railroad 
company  engaged  in  interstate  commerce 
for  damages  from  his  suffering  injury 
while  he  was  employed  by  such  carrier  in 
such  commerce.  For  sucn  a  carrier  to  be 
able,  by  the  device  of  permitting  one  of 
its  employees  to  be  employed  also  by  an 
express  company,  which  makes  with  him 
such  a  contract  as  the  one  set  out  in  the 
bill,  to  exempt  itself  from  the  liability 
created  by  the  statute  just  referred  to, 
would  be  in  plain  contravention  of  the 
explicit  provision  of  section  5  of  that 
statute."  Concurring  on  different  grounds. 
Judge  Maxey  applied  the  section  as  fol- 
lows: "Under  the  law  as  it  existed 
prior  to  the  enactment  in  1908  of  the  Em- 
ployers* Liability  Act  (35  Stat.  c.  149, 
p.  65),  the  contracts,  relied  upon  by  the 
appellee  in  this  case,  were  valiu  and  bind- 
ing upon  the  appellant.  Railway  Co.  v. 
Voigt,  [1900]  176  U.  S.  498,  20  S.  Ct. 
386,  44  U.  S.  (L.  ed.)  560.  The  Voigt 
Case  was  decided  in  1900,  and  eight  years 
later  the  Congress  passed  the  statute  re- 
ferred to,  the  fifth  section  of  which  reads 


as   follows:      'That   any    contract,    rule, 
regulation,  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself  from 
any   liability   created   by   this   act,   shall 
to  that  extent  be  void.'    Referring  to  sec- 
tion 5,  it  was  said  by  the  Supreme  Court, 
in  Railroad  Company  v.  Schubert,  [1912] 
224  U.  S.  at  page  611,  32  S.  Ct.  at  page 
591,  56  U.  S.    (L.  ed.)    911,  that:     'The 
evident  purpose  of  Congress  was   to  en- 
large the  scope  of  the  section  and  to  make 
it  more  comprehensive,  by  a  generic  rather 
than  a  specific  description.    It  thus  brings 
within    its    purview    any    contract,    rule, 
regulation,  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself  from 
any    liability   created    by   this    act.'     If, 
then,  the  appellant  was  an  employee  of 
the  St.  Louis  &  San  Francisco  Railroad 
Company,  or  if  the  railroad  company  was 
an  agent  of  the  appellee,  in  either  event, 
in  the  judgment  of  the  writer,  the  con- 
tracts were  absolutely  void,  and  the  rail- 
road company  became  liable  to  the  appel- 
lant for  injuries  received  by  him  through 
the  wrecking  of  its  train.'    That,   under 
the  contracts,  the  appellant  was  an  em- 
ployee of  the  railroad  companv,  is  an  in- 
ference deducible   from  the   Voigt   Case; 
the  language  of  the  court  being  as  fol- 
lows :     '  The  relation  of  an  express  mes- 
senger to  the  transportation  company,  in 
cases  like  the  present  one,  seems  to  us  to 
more  nearly  resemble  that  of  an  employee 
than  that  of  a  passenger.     His  position 
is  one  created  by  an  agreement  oetween 
the    express    company    and    the    railroad 
company,  adjusting  the  terms  of  a  joint 
business  —  the  transportation  and  delivery 
of   express   matter.     His   duties   of   per- 
sonal  control   and  custody  of  the  goods 
and   packages,    if   not   performed   by    an 
express  messenger,  would  have  to  be  per- 
formed by  one  in  the  immediate  service 
of  the  railroad  company.     And,  of  course, 
if  his  position  was  that  of  a  common  em- 
ployed of  both   companies,  he  could   not 
recover  for  injuries  caused,  as  would  ap- 
pear  to  have  been  the  present   case,  by 
the  n^ligence  of   fellow  servants.'     Not 
only  so,  but  the  writer  is  further  of  the 
opinion  that   the   railroad   companv  was 
an  agent  of  the  appellee   (Bank  of  Ken- 
tucky V.  Adams  Express  Co.,   [1876]   93 
U.  S.  at  page  187,  23  U.  S.  (L.  ed.)   872; 
Hooper  i\  Wells  Fargo  &  Co.,  [1864]  27 
Cal.    11,    85   Am.    Dec.   211),   and   hence 
the  contracts  between  these  two  carriers 
are  embraced  within  the  denunciation  of 
section  6  of  the  statute." 

Contract  with  Pullman  car  porter.— A 
contract  of  employment  entered  into  by 
a  Pullman  car  porter  in  which  he  assumes 
all  risks  of  accidents  incident  to  hia  serv- 
ice, renounces  the  rights  of  a  passenger 
and  exempts  the  railroad  company  from 
all  claims  for  liability,  is  not  in  conflict 
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with  this  section.  Robinson  v,  Baltimore, 
etc.,  R.  Co,,  (1913)  40  App.  Cas.  (D.  C.) 
169,  L.  R.  A.  1915D  510,  wherein  the 
court,  referring  to  section  6,  said:  "This 
provision  must  be  construed  in  relation 
to  the  act,  which  relates  alone  to  railroad 
employees  engaged  in  interstate  com- 
merce. Plaintiff,  not  occupying  that  re- 
lation to  defendant,  cannot  avail  himself 
of  it  to  defeat  his  contract  of  employ- 
ment. Stripped  therefore  of  all  connec- 
tion with  the  act  of  1908,  the  contract 
of  employment  furnishes  a  complete  bar 
to  plaintiff's  right  to  recover  in  this  ac- 
tion. .  .  .  There  is  no  importance  to  be 
attached  to  the  mere  fact  that,  after  the 
execution  of  the  contract  of  employment, 
plaintiff's  salary  was  increased,  and  he 
was  assigned  the  additional  duty  of  occa- 
sionally collecting  railroad  tickets.  This 
did  not  relieve  him  from  the  obligations 
of  his  contract.  It  did  not  affect  his 
waiver  of  right  to  maintain  this  action 
against  defendant  company.  He  was 
originally  employed  as  a  Pullman  porter, 
and  at  the  time  of  the  alleged  accident 
still  retained  that  position."  Compare 
Oliver  v.  Northern  Pac.  R.  Co.,  (E.  D. 
Wash.  1912)  196  Fed.  432,  where  the 
railway  company  owned  a  half  interest 
in  the  car  on  which  the  deceased  porter 
was  employed. 

Independent  contractor  agreeing  to  as- 
sume all  liability. — ^An  agreement  be- 
tween an  independent  contractor  and  a 
railway  company,  by  which  he  assumed 
all  liability  for  injuries  to  or  death  of 
himself  and  persons  in  his  employ,  is 
not  violative  of  this  section.  The  court 
said :  "  Turner  was  something  more  than 
a  mere  shoveler  of  coal  under  a  supe- 
rior's conmiand.  He  was  an  independent 
employer  of  labor,  conscious  of  his  own 
power  to  direct  and  willing  to  assume 
the  responsibility  of  direction  and  to  be 
judged  by  its  results.  This  is  manifest 
from  the  contract  under  review  and  from 
the  cooperage  contract;  it  is  also  mani- 
fest from  his  contracts  with  the  other 
companies  to  whose  industries  the  rail- 
road company's  tracks  extended.  We  cer- 
tainly cannot  say  that  he  was  incompe- 
tent to  assume  such  relation  and  incur 
its  consequences."  Chicago,  etc.,  R.  Co. 
V.  Bond,  (1915)  240  U.  S.  449,  36  S.  Ct. 
403,  60  U.  6.  (L.  ed.)  735. 


in.  Settlbmbnt  and  Release  Afteb 

iNjxniY 

General  rale. — ^A  release  after  injury 
for  a  good  consideration,  and  in  the  ab- 
sence of  proof  that  it  was  not  fairly 
entered  into,  is  binding  upon  the  parties, 
and  a  bar  to  an  action  for  damages. 
Mitchell  V.  Louisville,  etc.,  R.  Co.,  (1915) 
194  111.  App.  77;  Ballenger  i\  Southern 
Ry.  Co.,  (1916)  106  S.  C.  200,  90  S.  E. 
1019;  Panhandle,  etc.,  Ry.  Co.  v.  Fitts, 
(Tex.  Civ.  App.  1916)    188  S.  W.  528. 


"The  purpose  of  the  foregoing  pro- 
vision was  not  to  prevent  the  employer 
and  his  employee  from  compromising  and 
settling  any  matters  of  difference  exist- 
ing between  them.  In  making  such  a 
settlement,  if  it  is  fair  and  free  from 
fraud,  concealment,  etc.,  no  rights  of 
either  of  the  parties  are  frittered  away, 
but,  on  the  contrary,  are  firmly  main- 
tained. The  right  to  make  a  compro- 
mise and  settlement  and  enter  into  a  re- 
lease is  a  right  of  contract  which,  in  our 
judgment,  cannot  be  interfered  with  even 
by  Congress.  Of  course.  Congress  may 
deprive  the  employer  of  the  common-law 
defenses,  and  may  prevent  an  indirect 
enforcement  thereof ;  out  it  may  not  pre- 
vent the  employee  from  adjusting  his 
own  affairs  in  his  own  way  aiter  a  cause 
of  action  has  arisen  in  his  favor,  so  long 
as  such  adjustment  is  fair  and  violates 
neither  public  policy  nor  some  proper 
and  enforceable  statutory  provision." 
Anderson  v.  Oregon  Short  Line  R.  Co., 
(1916)    47  Utah  614,  155  Pac.  446. 

This  provision  does  not  refer  to  con- 
tracts of  settlement  made  betwjeen  com- 
pany and  the  persons  entitled  to  sue 
after  the  accident  and  the  'liability  of 
the  defendant  arose.  So  in  this  connec- 
tion it  was  said  in  a  case  in  which  this 
question  arose:  "It  was  not,  as  in  the 
case  of  indemnitor  and  voluntary  relief 
contracts,  made  m  anticipation  of  pos- 
sible injury.  It  does  not  purport  to  re- 
lieve the  company  from  any  liability.  In 
fact  it  recognizes  the  liability  of  the 
company,  and  is  a  liquidation  of  the 
damages  sustained  by  the  plaintiff  and 
a  settlement  of  the  amount  thereof.  No 
question  can  arise  here  as  to  the  ade- 
quacy of  the  sum  paid  by  defendant  in 
settlement  of  its  liability  or  as  to  the 
fairness  and  justness  of  such  settlement. 
The  sole  question  is  whether  or  not  the 
settlement  is  invalid  and  of  no  effect.  If 
the  contention  of  plaintiff  that  such  a 
settlement  is  in  conflict  with  the  federal 
Employers'  Liability  Act  be  true,  every 
injury  to  a  railroad  employee  falling 
within  the  terms  of  this  act  must  inevi- 
tably be  brought  to  the  courts  for  settle- 
ment, for  if  settlement  in  the  sura  of 
$100  be  invalid,  one  in  the  sum  of  $10,000 
would  be  equallv  so.  To  hold  with  the 
plaintiff  would  be  to  preclude  the  possi- 
bility of  any  settlement  between  the  in- 
jured employee  and  the  railroad  company 
out  of  the  courts.  ...  It  seems  clear  to 
us  from  a  reading  of  the  section  relied 
upon  by  the  plaintiff  and  the  opinions 
of  the  Supreme  Court  of  the  United 
States,  from  which  excerpts  have  been 
above  set  out,  that  only  contracts  which 
attempt  to  relieve  the  railroad  company 
from  its  liability  in  anticipation  of  pos- 
sible injury  come  within  the  purview  of 
this  act  of  Congress.  In  the  instant  case, 
the  contract  relied  upon  by  defendant 
was  a  recognition  of  its  liability  and  a 
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satisfaction  thereof,  and  it  can  in  no 
sense  be  said  that  such  contract  seeks 
to  exempt  the  defendant  from  liability 
for  injuries  occasioned  to  plaintiff  under 
the  terms  of  the  Employers*  Liability 
Act."  Patton  v,  Atchison,  etc.,  Ry.  Co., 
(Okla.  1916)    158  Pac.  676. 

IV.  Benefit  or  Insurance  Contracts 

Acceptance  of  benefits  of  relief  depart- 
ment.—  Relief  department  contracts  are 
invalid  by  virtue  of  this  statute.  Her- 
ring V.  Atlantic  Coast  Line  R.  Co.,  (1916) 
168  N.  C.  556,  84  S.  E.  863. 

Where  the  employee  in  contracting  with 
the  relief  department  stipulates  that  the 
acceptance  of  benefits  shall  operate  as  a 
release,  such  stipulation  is  void  as  against 
any  liability  created  by  the  statute.  Chi- 
cago, etc.,  R.  Co.  f.  Wagner,  (1915)  239 
U.  S.  462,  36  S.  Ct.  135,  60  U.  S.  (L. 
ed.)  379,  affirming  Wagner  v,  Chicago, 
etc.,  R.  Co.,  (1914)  265  111.  245,  106 
K.  E.  809,  Ann.  Cas.  I916A  778;  Phila- 
delphia, etc.,  R.  Co.  v.  Schubert,  (1912) 
224  U.  S.  603,  32  S.  Ct.  589,  66  U.  S. 
(L.  ed.).  911;  McNamara  v,  Washington 
Terminal  Co.,  (1910)  35  App.  Cas.  (D. 
C.)   230. 

In  an  action  against  joint  tortfeasors, 
one  of  whom  is  an  employer,  if  a  release 
is  given  to  the  employer,  since  it  is  in- 
valid as  to  him,  it  cannot  be  taken  ad- 
vantage of  by  the  other  joint  tortfeasor 
excepting  that  he  is  entitled  to  a  set-off 
to  the  extent  of  the  amount  contributed 
by  the  emploving  carrier.  Chicago,  etc., 
R.  Co.  V.  Wagner,  (1916)  239  U.  S.  452, 
36  S.  C^t.  135,  affirming  (1914)  265  111. 
245,  106  N.  E.  809. 

The  proviso  indicates  the  intent  to  in- 
clude within  the  statute  stipulations 
which  make  the  acceptance  of  benefits 
under  contracts  of  membership  in  relief 
departments  equivalent  to  a  release  from 
liability.  Necessarily  the  liability  must 
survive  the  acceptance  of  the  benefits,  or 
there  could  be  no  recovery  and  hence  no 
occasion  for  set-off  as  provided  in  the 
statute.  Philadelphia,  etc.,  R.  Co.  i;. 
Schubert,  (1912)  224  U.  S.  603,  32  S.  Ct. 
589,  56  U.  S.   (L.  ed.)   911. 

By  force  of  this  section,  recovery  under 
the  statute  is  not  barred  by  an  acceptance 
of  the  benefits  of  a  relief  department. 
Philadelphia,  etc.,  R.  Co.  t;.  Schubert, 
(1912)  224  U.  S.  603,  32  S.  Ct.  589,  56 
U.  S.  (L.  ed.)  911,  affirming  (1911)  36 
App.  Cas.  (D.  C.)  565;  Baltimore,  etc., 
R.  Co.  i\  Gawinske,  (C.  C.  A.  3d  Cir. 
1912)  197  Fed.  31,  116  C.  C.  A.  579; 
Mc'N"amara  v.  Washington  Terminal  Co., 
(1010)  35  App.  Cas.  (D.  C.)  230; 
Burnett  v.  Atlantic  Coast  Line  R.  Co., 
(1013)  163  N.  C.  186,  79  'S.  E.  414; 
Herring  v.  Atlantic  Coast  Line  R.  Co., 
168  N.  C.  555,  84  S.  E.  863;  Hogarty  v. 
Philadelphia,  etc.,  R.  Co.,  (1914)  246 
Pa.  St.  443,  91  Atl.  854. 


In  an  action  to  recover  for  injuries 
received  while  working  as  a  brakeman, 
it  appeared  that  when  the  plaintiff  en- 
tered the  employ  of  the  defendant  he 
became  a  contributory  member  of  a  re- 
lief department.  The  regulations  of  this 
department,  which  the  plaintiff  signed, 
provided  that  benefits  were  not  payable 
until  the  person  injured  had  first  filed 
a  release  from  all  claims  against  the 
railroad  company.  After  the  plaintiff 
was  injured  he  elected  to  and  did  receive 
benefits  from  the  relief  department  and 
signed  a  release  from  all  claims  for  dam- 
ages. It  was  held  that  the  release  was 
void  within  this  section.  Baltimore,  etc., 
R.  Co.  w  Gawinske,  (C.  C.  A.  3d  Cir. 
1912)    197  Fed.  31,  116  C.  C.  A.  679. 

In  Philadelphia,  etc.,  R.  Co.  v.  Schu- 
bert, (1912)  224  U.  6.  603,  32  S.  Ct.  589, 
66  U.  S.  (L.  ed.)  911,  the  court  said: 
"  But  it  is  urged  that  the  substituted 
provision  —  of  sec.  6  of  the  act  of  1908  — 
failed  to  embrace  that  which  the  earlier 
act  specifically  described.  We  cannot 
assent  to  this  view.  The  evident  pur- 
pose of  Congress  was  to  enlarge  the  scope 
of  the  section  and  to  make  it  more  com- 
prehensive by  a  generic,  rather  than  a 
specific,  description.  It  thus  brings 
within  its  purview  *  any  contract,  rule, 
regulation,  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself  from 
any  liability  created  by  this  act.'  It  in- 
cludes every  variety  oi  agreement  or  ar- 
rangement of  this  nature;  and  stipula- 
tions, contained  in  contracts  of  member- 
ship in  relief  departments,  that  the  ac- 
ceptance of  benefits  thereunder  shall  bar 
recovery,  are  within  its  terms." 

In  Rodell  t*.  Relief  Department  of  Chi- 
cago, etc.,  R.  Co.,  (1912)  118  Minn.  449, 
137  N.  W.  174,  it  appeared  that  the  plain- 
tiff's deceased  husband  held  a  member- 
ship certificate  in  the  relief  department 
of  defendant,  under  which,  in  the  event 
of  his  death,  defendant  agreed  to  pay  a 
certain  sum  to  plaintiff.  The  husband 
was  injured  while  in  defendant's  employ 
as  engineer,  running  a  tra^n  engaged  in 
interstate  commerce  between  a  point  in 
Wisconsin  and  a  point  in  Ilinois.  He  re- 
ceived his  injuries  in  Illinois  and  died 
there.  The  certificate  provided  that  no 
money  thereunder  should  become  due  till 
all  claims  against  defendant  arising  out 
of  his  death  should  be  released.  It  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover, without  furnishing  defendant  with 
release  from  the  personal  representative 
of  her  deceased  husband,  since  under  tliis 
section  the  terms  of  the  membership  cer- 
tificate to  the  extent  that  the  same  pro- 
vided for  releases  from  all  claims  on  ac- 
count of  wrongful  death  were  void. 

Where  the  beneficiary  in  accepting  the 
benefits  of  a  relief  department  executes 
a  release  to  the  carrier,  as  required  by  the 


RA.ILROADS 


1369 


initial  contract,  such  release  is  without 
any  additional  consideration  and  is  of 
no  effect.  Baltimore,  etc.,  R.  Co.  t*. 
Gawinske,  (C.  C.  A.  3rd  Cir.  1912)  197 
Fed.  31,  116  C.  C.  A.  579;  Rodell  t\  Re- 
lief Dept.  of  Chicago,  etc.,  R.  Co.,  (1912) 
118  Minn.  449,  137  N.  W.  174. 

Releases  given  to  persons  not  em- 
ployers.—  Releases  given  to  those  who  are 
not  employers  are  not  affected  by  this 
act.  Chicago,  etc.,  R.  Co.  t*.  Wagner, 
(1915)  239  U.  S.  452,  36  S.  Ct.  135,  60 
U.  S.  (L.  ed.)  379,  affirming  (1914)  266 
111.  245,  106  N.  E.  809. 

"  This  provision  applies  only  to  the  ex- 
emption of  the  interstate  carrier  from 
the  liability  imposed  by  the  act.  It  does 
not  attempt  to  regulate  contracts  between 
the  employee  and  the  insurance  company, 
by  the  terms  of  which  the  insurance  is 
forfeited.  The  agreement  between  the  so- 
ciety and  the  employee  of  the  railway  was 
that  if  he  or  his  representative  brought 
suit  against  the  railway  such  action 
would  work  a  forfeiture  of  the  in- 
surance. No  good  reason  appears  why 
the  parties  might  not  make  such  an 
agreement.  The  employee  still  retained 
all  his  rights  to  pursue  his  remedy 
against  the  railway  under  the  federal 
statute.  The  right  to  the  insurance  was 
not  one  created  by  the  statute.  It  arose 
from  the  agreement  of  the  parties;  and 
there  is  neither  justice  nor  logic  in  the 
proposition  that  the  employee  or  his  bene- 
ficiary may  claim  the  benefits  of  the  con- 
tract and  at  the  same  time  repudiate  its 
burdens."  Wilson  v.  Grand  Trunk  R., 
etc.,  Soc,   (N.  H.  1916)   98  Atl.  478. 

Evidence  that  the  beneficiary  collected 
insurance  on  the  decedent's  life  is  incom- 
petent*—  Brabham  v.  Baltimore,  etc.,  R. 
Co.,  (C.  C.  A.  4th  Cir.  1914)  220  Fed.  35, 
136  C.  C.  A.  117,  L.  R.  A.  1915E  1201, 
wherein  the  court  said :  "  The  principal 
question  to  be  determined  in  this  con- 
troversy is  as  to  whether  the  court  below 
erred  in  permitting  the  defendant,  over 
plaintiff's  objection,  to  prove  that  the 
mother  of  the  decedent  collected  $2,500 
life  insurance  on  her  son's  death.  Testi- 
mony of  this  character,  when .  considered 
by  the  jury,  could  have  but  one  effect,  to 
wit,  to  cAuse  the  jury  to  deduct  the 
amount  of  insurance  paid  to  the  mother 
from  such  sum  as  they  might  think  she 
would  be  entitled  to  recover  on  account 
of  the  death  of  her  son.  We  have  exam- 
ined the  authorities  bearing  upon  this 
question,  and,  as  a  general  rule,  it  has 
been  determined  by  the  state  and  federal 
courts  adversely  to  the  contention  of  the 


defendant.  The  case  of  Harding  v.  Towns- 
hend,  [1869]  43  Vt.  536,  5  Am.  Rep.  304, 
cites  the  case  of  Althorf,  Administrator, 
f.  Wolfe,  [1860]  22  N.  Y.  355,  in  ap- 
proval. In  that  case  the  court  in  discuss- 
ing this  point  said :  '  It  would  seem  to 
be  a  perversion  of  justice  to  subrogate 
the  wrongdoer,  who  has  caused  the  loss, 
to  the  rights  of  the  injured  party  as  to 
his  remedy  against  the  insured.'  This 
question  was  passed  upon  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
in  the  case  of  Clune  v.  Ristine,  [C.  C.  A. 
8th  Cir.  1899]  94  Fed.  745,  36  C.  C.  A. 
450.  Judge  Thayer,  who  wrote  the  opin- 
ion of  the  court  in  this  case,  among  other 
things,  said:  *  In  the  course  of  the  trial 
the  court  permitted  the  defendant  to 
prove,  by  way  of  mitigating  the  damages 
which  the  plaintiff  might  recover,  that 
she  had  collected  from  an  insurance  com- 
pany, after  the  death  of  her  son,  the  sum 
of  about  $2,000,  and  for  that  reason  was 
not  entitled  to  recover  to  the  full  extent 
of  her  loss.  An  exception  was  taken  to 
the  admission  of  such  evidence.  We 
think  that  the  testimony  should  have  been 
excluded,  and  that  the  objection  thereto 
was  well  taken.  When  an  action  is 
brought  against  a  wrongdoer,  he  is  not  en- 
titled to  have  the  damages  consequent 
upon  the  commission  of  his  wrongful  act 
reduced  by  proving  that  the  plaintiff  has 
rex;eived  compensation  for  the  loss  from  a 
collateral  source  wholly  independent  of 
himself.  This  doctrine  is  well  established 
by  the  authorities,  and  is  applicable  to 
the  case  in  hand.  Suth.  Dam.  (2d  ed.) 
§  158,  and  cases  there  cited.  On  the  sec- 
ond trial  the  evidence  complained  of 
should  be  excluded.'  It  is  contended  by 
counsel  for  defendant  that,  even  if  the 
court  erred  in  permitting  testimony  to  be 
introduced  as  to  the  amount  of  insurance 
which  the  mother  received,  such  error 
would  be  harmless,  in  view  of  the  fact  that 
the  mother  was  permitted  to  testify  that 
the  amount  of  insurance  she  received  was 
used  to  pay  burial  expenses  and  certain 
debts.  However,  a  consideration  of  the 
evidence  impels  us  to  the  conclusion  that 
this  testimony  tended  to  influence  the  jury 
largely  in  determining  the  amount  which 
the  plaintiff  was  entitled  to  recover,  and 
it  is  but  natural  that  they  should  have 
taken  this  view  of  tjie  matter.  To  say  the 
least  of  it,  the  evidence  was  incompetent, 
and  presented  an  issue  not  germane  to  the 
real  question  involved  in  this  case,  and 
therefore  calculated  to  mislead  and  con- 
fuse the  jury,  and  as  such  was  prejudicial 
to  the  rights  of  the  plaintiff." 


Sec.  6.  [Limitation  of  actions  —  concurrent  jurisdiction  of  State  and 
Federal  courts  —  removal.]  That  no  action  shall  be  maintained  under  this 
Act  unless  commenced  within  two  years  from  the  day  the  cause  of  action 
accrued. 
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Under  this  Act  an  action  may  be  brought  in  a  circuit  court  of  the  United 
States,  in  the  district  of  the  residence  of  the  defendant,  or  in  which  the 
cause  of  action  arose,  or  in  which  the  defendant  shall  be  doing  business  at 
the  time  of  commencing  such  action.  The  jurisdiction  of  the  courts  of  the 
United  States  under  this  Act  shall  be  concurrent  with  that  of  the  courts 
of  the  several  States,  and  no  case  arising  under  this  Act  and  brought  in  any 
state  court  of  competent  jurisdiction  shall  be  removed  to  any  court  of  the 
United  States.     [35  Stat.  L.  66,  as  amended  by  36  Stat.  L.  291.] 

As  originaUy  enacted  this  section  waa  as  follows : 

''  Sbso.  6.  That  no  action  shall  be  maintained  under  this  Act  unless  commenced  within 
two  years  from  the  date  the  cause  of  action  accrued." 

It  was  amended  to  read  as  given  in  the  text  by  an  Act  of  April  5,  1010,  ch.  143,  §  1. 

The  Circuit  Courts  mentioned  in  the  text  were  abolished  and  their  powers  and  duties 
conferred  on  the  District  Courts  by  the  Judicial  Code  of  March  3,  1911,  ch.  13,  §|  289- 
291.    See  Judiciabt,  vol.  5,  p.  1082. 


I.  Limitation  of  action,   1370 

II.  Jurisdiction  and  venue,  1372 

III.  Removal  to  federal  court,  1374 

I.  Limitation  of  AcmoN 

Provision  not  retroactive. —  The  provi- 
sion of  this  Act  of  1908  extending  the 
time  within  which  actions  may  be 
brought  to  two  years  was  held  not  tc  be 
retroactive.  Morrison  v.  Baltimore,  etc., 
R.  Co.,  (1913)  40  App.  Cas.  (D.  C.)  391, 
Ann.  Cas.  1914C  1026. 

Purpose  of  provision. —  The  two-year 
limitation  was  not  put  into  this  statute 
for  the  purpose  of  limiting  the  right  to 
sue  on  the  cause  of  action  itself  but  sim- 
ply for  the  purpose  of  limiting  the  time 
within  which,  after  an  injury,  an  em- 
ployee injured  in  interstate  commerce 
could  take  advantage  of  the  provisions  of 
said  statute  by  bringing  his  action  there- 
under by  allegation  and  proof  that  both 
he  and  his  employer  were  engaged  in  in- 
terstate commerce  at  the  time  of  the  in- 
jury. Kinney  v.  New  York,  etc.,  R.  Co., 
(1916)  98  Misc.  11,  162  N.  Y.  S.  42. 

State  acts  do  not  aftect  terms  of  pro- 
vision.— "  While  the  question  has  not  been 
directly  disposed  of  so  far  as  we  know, 
upon  reason  it  cannot  be  true  that  there 
must  be  different  rules  of  limitation  in 
the  states,  depending  upon  state  statutes 
extending  time  or  granting  a  saving  of 
limitation.  The  conclusion  is  inevitable 
that  the  federal  government  did  not  in- 
tend for  the  limitation  of  this  right  to  be 
changed  or  altered  by  the  statute  of  any 
particular  state."  Vaught  v.  Virginia, 
etc.,  R.  Co.,  (1916)  132  Tenn.  679,  179 
S.  W.  314. 

Necessity  of  bringing  suit  within  period. 
—  In  order  for  a  plaintiff  to  recover  for 
injuries  received  by  him,  suit  must  be 
commenced  within  two  years  from  the 
date  they  were  received.  Baltimore,  etc., 
R.  Co.  V.  Branson,  (1916)  128  Md.  678, 
98  Atl.  225. 

"  The  right  to  sue  under  the  Employ- 
era'  Liability  Act  is  conditioned  on  suit 


brought  within  two  years  from  the  day 
the  cause  of  action  accrued.  The  liabil- 
ity and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitation  of  that 
remedy  is  necessarily  a  limitation  of  the 
right."  Vaught  v.  Virginia,  etc,  R.  Co., 
(1915)    132  Tenn.  679,  179  S.  W.  314. 

"  The  Act  in  question  creates  a  liability 
where  none  existed,  and  takes  away  de- 
fenses formerly  available.  Coupled  with 
this  enlargement  of  the  liability  of  com- 
mon carriers  is  the  limitation  that  no 
action  shall  be  maintained  under  the  act 
*  unless  commenced  within  one  year  from 
the  time  the  cause  of  action  accrued.' 
The  ordinary  statute  of  limitations  con- 
fers upon  a  defendant  the  privilege  of 
interposing  a  definite  limitation  of  time 
as  a  bar  to  the  enforcement  of  a  liability 
existing  independently  of  the  statute  de- 
fining the  limitation.  Such  statutes, 
therefore,  are  merely  limitations  of  the 
remedy.  Statutes  like  the  present  are 
more.  They  create  a  right  of  action  con- 
ditioned upon  its  enforcement  within  the 
prescribed  period.  The  legislature,  hav- 
ing the  power  to  create  the  right,  may 
affix  the.  conditions  under  which  it  is  to 
be  enforced,  and  a  compliance  with  those 
conditions  is  essential."  Morrison  r. 
Baltimore,  etc.,  R.  Co.,  (1913)  40  App. 
Cas.  (D.  C.)  391,  Ann.  Cas.  1914C  1026. 

"A  positive  distinction  seems  to  be 
made  between  cases  in  which  the  limita- 
tion of  time  for  bringing  suit  is  con- 
tained in  the  statute  which  creates  the 
liability  and  right  of  action  and  general 
statutes  of  limitations  of  the  rights  of 
action  existing  under  other  statutes  or 
under  the  common  law.  In  the  former  the 
limitation  of  time  is  a  limitation  of  the 
right,  and,  as  has  been  said,  the  suit  can- 
not be  maintained  if  not  brought  within 
the  time  limited.  In  the  latter  the  limita- 
tion of  time  for  bringing  suit  is  a  limita- 
tion of  the  remedy  only,  and  it  has  been 
held  that  under  such  general  statutes  of 
limitation  the  defendant  may  be  estopped 
from   the    benefit   of   the   statute   bv    an 
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agreement  waiying  it,  or  by  concealment 
or  by  fraud.  The  statute  here  in  question 
creates  a  new  liability,  and  takes  away 
defenses  formerly  available,  and  the  right 
of  action  therein  created  is  conditioned 
upon  its  enforcement  within  a  prescribed 
period.  The  action  not  having  been 
brought  within  such  period  designated  by 
the  statute,  it  is  lost."  Bement  v.  Grand 
Rapids,  etc.,  R.  Co.,  (1916)  194  Mich.  64, 
160  N.  W.  424,  L.  R.  A.  1917E  322. 

"  The  right  granted  exists  only  by 
virtue  of  the  statute,  and  its  scope  and 
effect  must  be  determined  therefrom.  The 
language  of  the  act  makes  it  plain  that 
the  right  and  correlative  liability  thereby 
established  are  conditional  upon  the 
bringing  of  the  suit  within  two  years 
from  the  day  the  cause  of  action  accrued. 
The  bringing  of  the  action,  therefore, 
within  the  specified  time,  is  a  condition  to 
the  exercise  of  the  right,  and,  if  the  con- 
dition is  not  complied  with,  the  parties 
stand,  with  respect  to  the  wrongful  act, 
as  though  the  statute  had  not  been  en- 
acted. The  limitation  relates,  not  merely 
to  the  remedy,  but  to  the  right."  Amer- 
ican R.  Co.  V,  Coronas,  (C.  C.  A.  Ist  Cir. 
1916)  230  Fed.  545,  144  C.  Q.  A.  599,  L.  R. 
A.  1016C  1095. 

"  There  being  no  exception  in  the  fed- 
eral act,  extending  the  time  within  which 
a  suit  for  a  personal  injury  b^  an  em- 
ployee of  a  railroad  engaged  in  interstate 
commerce  can  be  brought,  in  the  event  of 
his  insanity,  courts  are  not  at  liberty  to 
apply  state  statutes  extending  or  tolling 
the  time  for  filing  suit,  or  esrtending  the 
time  for  bringing  the  suit  by  judicial  con- 
struction." Alvarado  i>.  Southern  Pac. 
Co.,  (Tex.  Civ.  App.  1917)  193  S.  W. 
1108. 

Time  of  accmal  of  cauie  of  action. — 
The  statute  commences  to  rjin  as  against 
a  recovery  by  the  injured  employee  from 
the  date  of  the  accident.  Alvarado  v. 
Southern  Pac.  Co.,  (Tex.  Civ.  App.  1917) 
193  S.  W.  1108. 

There  is,  however,  some  conflict  as  to 
when  the  period  commences  to  run  in 
case  of  death.  Thus,  in  this  connection, 
it  haa  been  said:  "It  is  a  general  rule  of 
law  that  where  a  cause  of  action  arises, 
as  in  this  case,  after  death,  it  is  consid- 
ered as  accruing,  for  the  purpose  of  the 
running  of  the  statute,  only  from  the 
time  when  there  is  some  one  in  existence 
capable  of  suing,  and,  if  no  one  but  the 
administrator  can  sue,  that  the  statute 
does  not  begin  to  run  until  administration 
is  granted.  This  principle  was  annoimced 
at  an  early  day."  American  R.  Co.  v. 
Coronas,  (C.  C.  A.  Ist  Cir.  1916)  230 
Fed.  545,  144  C.  G.  A.  699,  L.  R.  A.  1916C 
1095. 

And  again  it  is  declared  as  follows: 
"  In  view  of  the  weil-repognized  rule 
heretofore  pointed  out  as  to  when  a  right 
of  action  accrues  —  which  Congress  must 


have  had  in  mind  when  enacting  the 
present  law  —  and  in  view  of  the  fact  that 
Lord  Campbell's  Act,  upon  which  the 
Employers'  Liability  Act  was  modeled, 
expressly  provided  that  the  limitation 
should  run  from  the  death  of  the  injured 
party,  and  that,  in  the  enactment  of  the 
present  law.  Congress  declined  to  adopt 
such  a  limitation,  and  fixed  the  period 
from  the  time  the  action  accrued,  we  are 
of  the  opinion  that  the  proper  conutnic- 
tion  of  the  statute  is  that  the  right  of 
action  did  not  accrue,  so  that  the  limita- 
tion attached,  until  the  administrator 
was  appointed,  and  that  the  demurrer  was 
properly  overruled."  American  R.  Co.  t*. 
Coronas,  (C.  C.  A.  1st  Cir.  1916)  230 
Fed.  545,  144  C.  C.  A.  599,  L.  R.  A.  1916C 
1095. 

On  the  other  hand  there  are  cases  hold- 
ing that  where  the  action  is  one  for  death 
the  cause  of  action  accrues  at  the  time  of 
death.  Lindsay  v,  Chicago,  etc.,  R.  Co., 
(Okla.  1916)   155  Pac.  1173. 

And  in  Bixler  v.  Pennsylvania  R.  Co., 
(M.  D.  Pa.  1913)  201  Fed.  553,  the  court 
said :  "  Some  argument  was  indulged  re- 
garding the  exact  time  when  the  cause  of 
action  accrued,  whether  when  the  em- 
ploji6  was  injured  and  died  or  when 
proper  parties  appeared  who  were  compe- 
tent and  empowered  to  bring  suit.  That 
the  cause  of  action  accrued  when  the  em- 
ployg  died  from  the  injuries  suffered  in 
the  employer's  service  is  not  in  doubt. 
The  cause  of  action  for  damages  for  the 
death  of  the  employ^,  Bixler,  was  per- 
fected and  immediately  accrued  when  he 
was  killed.  Dodge  t\  Town  of  North 
Hudson,  [N.  D.  N.  Y.  1911]  188  Fed. 
492.  Hence  a  cause  of  action,  if  other- 
wise perfect,  existed  for  such  death  when 
suit  was  instituted." 

Neceiaity  of  plaintiff  thowing  action 
within  atatttte. —  It  is  incumbent  upon  the 
plaintiff  to  allege  and  prove  that  his  cause 
of  action  was  brought  within  the  time 
limited.  American  R.  Co.  t\  Coronas,  (C. 
C.  A.  1st  Cir.  1916)  230  Fed.  545,  144 
C.  C.  A.  699,  L.  R.  A.  1916C  1095;  Mor- 
rison r.  Baltimore,  etc.,  R.  Co.,  (1913)  40 
App.  Gas.  (D.  C.)  391,  Ann.  Cas.  1914C 
1026  and  note. 

It  is  a  part  of  the  cause  of  action  to 
plead  and  prove  that  it  was  brought 
within  two  years  as  provided  in  this  Act. 
Corico  1%  Smith,  (1916)  97  Misc.  447,  161 
N.  Y.  S.  293. 

But  an  averment  of  facts  bringing  the 
case  within  the  statute  is  sufficient.  Mor- 
rison 17.  Baltimore,  etc.,  R.  Co.,  (1913) 
40  App.  Gas.  (D.  C.)  391,  Ann.  Gas. 
1914C  1026. 

Necessity  of  pleading  act  to  obtain 
benefit  of  it. — "  It  is  unnecessary  to  plead 
the  act  to  obtain  the  benefit  of  it,  because 
it  is  generally  held  that  when  neither 
declaration  nor  the  plea  shows  that  the 
injury   occurred  while   the  employee  was 
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engaged  in  interstate  commerce,  yet  if 
during  the  taking  of  evidence  the  fact 
develops,  the  federal  law  controls  the 
cause."  Seaboard  Air  Line  R.  Co.  v. 
Hess,  (Fla.  1917)   74  So.  500. 

Although  not  pleaded  the  limitation 
may  be  relied  on  where  the  record  shows 
that  the  action  was  brought  too  late  and 
the  defendant  insists  on  that  point,  it  be- 
ing apparent  in  the  allegations  of  the  dec- 
laration and  the  admissions  of  the  answer. 
Atlantic  Coast  Line  R.  Co.  V,  Burnette, 
( 1915)  239  U.  S.  199,  36  S.  Ct.  75,  60  U.  S. 
(L.  ed.)  227,  reversing  (1913)  163  N.  C. 
186,  79  S.  E.  414. 

On  the  other  hand,  however,  it  has  been 
held  that  this  section  is  a  statute  of  limi- 
tation and  the  defendant  cannot  avail  it- 
self of  its  protections  unless  it  is  pleaded. 
Burnett  r.  Atlantic  Coast  Lin€  R.  Co., 
(1913)  163  N.  C.  186,  79  S.  E.  414. 
.  "Where  a  petition  upon  its  face  does 
not  show  that  the  cause  of  action  is 
barred  by  the  statutes  of  limitations,  a 
demurrer  thereto,  urged  specially  upon 
that  ground,  should  be  overruled.''  Lind- 
say V.  Chicago,  etc.,  R.  Co.,  (Okla.  1916) 
155  Pac.  1173. 

Determining  queation  when  action  was 
commenced. — ^Under  R.  S.  sec.  721  in  Judi- 
ciABY,  vol.  5,  p.  1123,  providing  that  mat- 
ters respecting  procedure  shall  be  gov- 
erned by  the  laws  of  the  jurisdiction  in 
which  the  action  is  brought,  and  section  6 
of  the  Employers'  Liability  Act  barring 
all  actions  under  the  Act  not  commenced 
within  two  years  after  the  cause  of  action 
arose,  wheUier  an  action  in  the  state 
courts  was  commenced  by  the  service  of 
a  summons  and  complaint  without  filing 
the  complaint  must  be  determined  by  the 
laws  of  this  state.  Murker  v.  Northern 
Pac.  R,  Co.,  (1917)  96  Wash.  280,  163 
Pac.  756. 

II.   JUBISDICnON  AITO  VeNUB 

Constitutionality. —  This  provision  is 
purely  remedial  and  is  couched  in  plain 
language.  Congress  was  clearly  acting 
within  its  constitutional  power  Vhen  it 
parsed  the  amendment.  While  section  2 
of  article  3  of  the  Constitution  declares 
that  the  judicial  power  shall  extend  to  all 
cases  arising  under  that  instrument  and 
the  laws  of  the  United  States,  as  also, 
among  others,  to  cases  *' between  citizens 
of  different  states,"  yet  it  was  long  ago 
settled  that,  as  to  courts  inferior  to  the 
Supreme  Court,  their  jurisdiction  in  every 
case  must  depend  upon  some  Act  of  Con- 
gress. Teel  V.  Chesapeake,  etc.,  Ry.  Co., 
(C.  C.  A.  6th  Cir.  1913)  204  Fed.  918,  123 
C.  C.  A.  240,  47  L.  R.  A.  (N.  S.)  21. 

Construction  and  operation  generally. — 
This  provision  sets  forth  the  locus  of  the 
jurisdiction  and  allows  a  plaintiff  to  de- 
termine whether  he  should  begin  his  action 
in  the  district  where  a  defendant  resides, 
where  the  cause  of  action  arose,  or  where 


the  defendant  was  doing  business  at  the 
time  of  the  commencement  of  the  action. 
It  may  well  be  that  instances  may  arise 
where  inconvenience  mav  resiilt  from 
bringing  the  action  in  a  district  where 
neither  party  resides  and  where  the  cause 
of  action  did  not  arise;  but  questions  of 
convenience  or  of  the  w^ork  which  shall  be 
allotted  to  the  various  districts  of  the 
United  States  are,  within  constitutional 
limitations,  entirely  questions  for  the  leg- 
islative branch.  As  the  Congress  has 
deemed  it  proper  and  desirable  to  confer 
jurisdiction  as  provided  for  in  section  6 
of  this  Act,  that  provision  is  not  to  be  de- 
feated by  an  effort  at  refined  distinction. 
Connelly  v.  Central  R.  Co.,  (S.  D.  N.  Y. 
1916)  238  Fed.  932. 

Provision  not  retroactive. — The  section 
has  no  application  to  actions  brought  prior 
to  its  passage.  Ft.  Smith,  etc.,  R.  Co.  r. 
Blevins,  (1913)  35  Okla.  378,  130  Pac.  525. 

Waiver  of  right  to  proceed  in  state 
court. — ^Where  an  action  is  brought  in  a 
state  court  under  this  Act  and  is  after- 
wards removed  to  a  federal  court  without 
objection  by  the  plaintiff  who  afterwards 
invokes  the  interposition  of  such  court, 
he  thereby  waives  his  right  to  have  the 
case  tried  in  the  state  court  as  authorized 
by  this  section.  Stephens  t\  Chicago,  etc., 
Ry.  Co.,  (N.  D.  Idaho  1913)  206  Fed.  854. 

Jurisdiction  of  federal  courts. — ^This 
section  which  makes  common  carriers  by 
railroad  within  the  territories  of  the 
United  States  liable  for  injuries  to  em- 
ployees as  therein  stated,  supersedes  the 
common  law  in  the  territories  with  respect 
to  such  liability,  and  any  cause  of  action 
within  its  terms  is  necessarily  one  arising 
under  a  law  of  the  United  States  and  on 
that  ground  within  the  jurisdiction  of  a 
federal  Circuit  Court,  where  the  requisite 
amount  is  involved.  Cound  i?.  Atchison, 
etc.,  R.  Co.,  (W.  D.  Tex.  1909)  173  Fed. 
527. 

In  Santa  Fe  Cent.  R.  Co.  f?.  Friday, 
(1914)  232  U.  S.  694,  34  8.  Ct.  46»,  68 
U.  S.  (L.  ed.)  802,  it  was  held  that  the 
District  Court  sitting  for  the  trial  of 
causes  arising  under  the  Constitution  and 
laws  of  the  United  States  in  the  Territory 
of  New  Mexico  had  jurisdiction  of  a  case 
arising  under  the  federal  Employers'  Lia- 
bility Act. 

Where  an  action  for  injuries  to  a  serv- 
ant arose  solely  on  the  federal  Employers' 
Liability  Act,  the  federal  Circuit  Court 
had  original  jurisdiction  without  reference 
to  the  citizenship  of  the  partes.  Clark  r. 
Southern  Pac.  Co.,  (W.  D.  Tex.  1909)  175 
Fed.  122. 

Circuits  courts  were  given  jurisdiction 
of  cases  to  recover  damages  under  the 
federal  Employers'  Liability  Act.  I^ouis- 
ville,  etc.,  R.  Co.  v.  Holloway,  (1916)  168 
Ky.  262,  181  S.  W.  1126. 

Where  a  suit  brought  under  this  Act  in- 
volved a  determination  of  the  meaning  of 


RAILROADS 


1373 


the  phrase  "  person  employed  by  such  car- 
rier in  interstate  commerce/'  it  was  held 
that  federal  jurisdiction  existed,  even 
though  the  complaint  should  be  dismissed 
because  plaintiff  was  not  &  person  so  em- 
ployed. Colasurdo  r.  New  Jersey  Cent.  R. 
Co.,  (S.  D.  N.  Y.  1910)   180  Fed.  832. 

Concurrent  jurisdiction  of  state  and 
federal  courts. — ^This  Act  is  remedial  in 
character,  and  should  be  so  construed  as 
to  prevent  the  mischief  and  advance  the 
remedy,  and  an  action  based  thereon  may 
be  maintained  either  in  the  state  or  fed- 
eral courts.  Farrugia  v.  Philadelphia, 
etc.,  R.  Co.,  (1914)  233  U.  S.  352,  34  S. 
Ct.  691,  58  U.  S.  (L.  ed.)  996;  Zikos  V. 
Oregon  R.,  etc.,  Co.,  (E.  D.  Mich.  1910) 
179  Fed.  893;  St.  I^uis,  etc.,  R.  Co.  v. 
Conley,  (C.  C,  A.  8th  Cir.  1911)  187  Fed. 
949,  110  C.  C.  A.  97;  St.  Louis,  etc.,  R.  Co. 
V.  Hesterly,  (1911)  98  Ark.  240,  135  S.  W. 
874;  Midland  Valley  R.  Co.  v,  Lemoyne, 
(1912)  104  Ark.  327,  148  S.  W.  664;  St. 
Louis,  etc.,  R.  Co.  v.  Con«rty.  (1913)  100 
Ark.  421,  155  S.  W.  93;  Atlantic  Coast 
Line  R.  Co.  v.  Whitney,  (1912)  62  Fla. 
124,  66  So.  937 ;  Southern  R.  Co.  v.  Hower- 
ton,  (1914)  182  Irid.  208,  105  N.  E.  1025, 
106  N.  E.  369;  Bradbury  f.  Chicago,  etc., 
R.  Co.,  (1910)  149  la.  51,  128  N.  W.  1,  40 
L.  R.  A.  (N.  S.)  684;  McCuUough  r.  Chi- 
cago, etc.,  R.  Co.,  (1913)  160  la.  524,  142 
N.  W.  67,  47  L.  R.  A.  (N.  S.)  23;  Illinois 
Cent.  R.  Co.  v.  Doherty,  (1913)  153  Ky. 
363,  155  S.  W.  1119,  47  L.  R.  A.  (N.  S.) 
31;  Holmberg  v.  Lake  Shore,  etc.,  R.  Co., 
(1915)  188  Mich.  605,  155  N.  W.  504; 
Owens  t/.  Chicago  Great  Western  R.  Co., 
(1910)  113  Minn.  49,  128  N.  W.  1011; 
Fish  V.  Chicago,  etc.,  R.  Co.,  (1914)  26a 
Mo.  106,  172  S.  W.  340,  Ann.  Cas.  1916B 
147;  Mcintosh  v.  St.  Louis,  etc.,  R.  Co., 
(1914)  182  Mo.  App.  288,  168  S.  W.  821; 
Hardwick  v.  Wabash  R.  Co.,  (1913)  181 
Mo.  App.  156,  168  S.  W.  328;  Kamboris 
V.  Oregon- Washington  R.,  etc.,  Co.,  (1915) 
75  Ore.  358,  146  Pac.  1097;  Golliger  t?. 
Pennsylvania  R.  Co.,  (1912)  237  Pa.  St. 
152,  85  Atl.  129;  Easter  r.  Virginian  R. 
Co.,  (1915)  76  W.  Va.  383,  86  S.  E.  37. 

Starte  courts  have  jurisdiction  to  try 
actions  arising  under  this  Act.  Atlantic 
Coast  Line  R.  Co.  v.  Whitney,  (1912)  62 
Fla.  124,  56  So.  937;  Southern  Ry.  Co.  v. 
Howerton,  (Ind.  App.  1913)  101  N.  E. 
121;  Illinois  Cent.  K.  Co.  v.  Doherty's 
Adm'r,  (1913)  153  Ky.  363,  155  S.  W. 
1119,  47  L.  R.  A.  (N.  S.)  31;  Horton  v. 
Seaboard  Air  Line  R.  Co.,  (1911)  157  N. 
C.  146,  72  S.  E.  958;  Fleming  r.  Norfolk 
Southern  R.  Co.,  (1912)  160  N.  C.  196,  76 
•S.  E.  212;  GoUigher  v.  Pennsylvania  R. 
Co.,  (1912)  237  Pa.  St.  152,  85  Atl.  129; 
Gulf,  etc.,  R.  Co.  V.  Lester,  (Tex.  Civ. 
App.  1912)  149  S.  W.  841;  Rowlands  v, 
Chicago,  etc.,  R.  Co.,  (1912)  149  Wis.  61, 
135  N.  W.  156.  Ann.  Cas.  1916E  714. 

"  In  view  of  the  powers  of  the  federal 
government   and    the    states    and    in    the 


light  of  the  uniform  decisions  relating  to 
the  subject,  this  provision  can  only  mean 
that  when  the  jurisdiction  of  the  courts  of 
a  state  as  fixed  by  local  laws  empowers 
them  to  hear  and  determine  a  certain  class 
of  actions,-  an  action  of  that  class  arising 
under  federal  law  may  be  enforced  as  of 
right  in  the  state  cburt.  The  federal  act 
has  superseded  state  laws  regulating  the 
relations  of  employers  and  employees  en- 
gaged in  interstate  commerce  by  railroad." 
Walton  V,  Pryor,  (1016)  276  111.  563,  115 
N.  E.  2. 

"  These  statutes  constitute  the  law  of 
the  state  with  reference  to  the  liability  of 
railroad  companies  to  their  servants  for 
injuries  inflicted  upon  them  by  fellow 
servants  in  the  course  of  the  common  em- 
ployment, and  the  state  courts  of  general 
jurisdiction  have  cog^zance  of  suits  to 
enforce  the  liability  created  by  them. 
This  jurisdiction  must  be  exercised  in  ac- 
cordance with  the  procedure  prescribed  by 
the  statutes  of  the  state."  Pipes  v.  Mis- 
souri Pac.  R.  Co.,  (1916)  267  Mo.  385, 
184  S.  W.  79. 

Duty  of  state  courts  to  accept  jurisdic- 
tion.—  It  is  the  duty  of  the  state  courts 
to  accept  jurisdiction  and  enforce  the  fed- 
eral statutes  if  their  jurisdiction  as  es- 
tablished by  local  laws  is  adequate. 
Holmberg  v.  Lake  Shore,  etc,  Ry.  Co., 
(1915)   188  Mich.  605,  r'55  N.  W.  504. 

Jurisdiction  of  an  action  to  enforce  the 
rights  arising  under  the  Employers'  Lia- 
bility Act,  may  not  be  declined  by  the 
courts  of  the  state  whoae  ordinary  juris- 
diction, as  prescribed  by  local  laws,  la 
adequate  to  the  occasion,  on  the  theory 
that  such  statute  is  not  in  harmony  with 
the  policy  of  the  state,  or  that  the  exer- 
cise of  such  jurisdiction  would  be  at- 
tended by  inconveninece  and  confusion  be- 
cause of  the  different  standards  of  right 
established  by  the  congressional  Act  and 
those  recognized  by  the  laws  of  the  state. 
Missouri,  etc.,  Ry.  Co.  r.  Lenahan,  (1913) 
39  Okla.  283,  135  Pac.  383. 

"  The  suggestion  that  the  Act  of  Con- 
gress is  not  in  harmony  with  the  policy  of 
the  state,  and  therefore  that  the  courts  of 
the  state  are  free  to  decline  jurisdiction,  is 
quite  inadmissible,  because  it  presupposes 
what  in  legal  contemplation  does  not  exist. 
When  Congress,  in  the  exertion  of  the 
power  confided  to  it  by  the  Constitution, 
adopted  that  Act,  it  spoke  for  all  the 
people  and  all  the  states,  and  thereby  es- 
tablished a  policy  for  all.  This  policy  is 
as  much  the  policy  of  Connecticut  as  if 
the  Act  had  -emanated  from  its  own  legis- 
lature, and  should  be  respected  accordingly 
in  the  courts  of  the  state.  .  .  .  We  are 
not  disposed  to  believe  that  the  exercise 
of  jurisdiction  by  the  state  courts  will 
be  attended  by  any  appreciable  inconven- 
ience or  confusion ;  but,  be  this  as  it  may, 
it  affords  no  reason  for  declining  a  juris- 
diction    conferred    by    law."      Van     De- 
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vanter,  J.,  in  Mondou  v.  New  York,  etc., 
R.  Co.,  (1912)  223  U.  S.  1,  32  S.  Ct.  169, 
56  U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N. 
S.)  44,  overruling,  in  effect,  Hoxie,  v.  New 
York,  etc.,  R.  Co.,  (1909)  82  Conn.  352, 
73  Atl.  754,  17  Ann.  Cas.  324. 

Jurisdiction  of  United  States  Supreme 
Court  to  review.— The  United  Statesr  Su- 
preme Court  has  jurisdiction  on  a  writ 
of  error  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judgment 
of  that  court  in  a  case  arising  under  this 
Act.  Washington  Ry.,  etc.,  Co.  v.  Scala, 
(1917)  244  U.  S.  630,  37  S.  Ct.  654,  61 
U.   S.    (L.  ed.)    1360. 

Effect  of  instituting  action  in  particular 
jurisdiction. — Where  a  person  under 
state  law  can  sue  in  any  county  of  the 
state  in  which  defendant  operates  a  line 
of  railway,  if  a  suit  is  commenced  in  a 
certain  county,  the  cause  of  action  there- 
after will  not  be  regarded  as  transitory 
and,  as  the  institution  of  the  suit  has 
located  it,  it  should  also  be  held  that  the 
administrator,  to  whom  it  survives,  has 
the  right  to  continue  the  suit  in  the  tri- 
bunal where  it  is  pending.  St.  Louis,  etc., 
Ry.  Co.  r.  Smitha,  (Tex.  Civ.  App.  1916) 
190  S.  W.  237. 

III.  Removal  to  Fedebal  Cottbt 

See  also  Judiciary,  vol.  5,  pp.  92-95. 

Word  "case"  construed. — ^The  word 
"  case,"  in  the  provision  that  no  case  aris- 
ing under  the  Employers'  Liability  Act 
and  brought  in  any  state  court  of  compe- 
tent jurisdiction  shall  be  removed,  means 
cause  of  action;  and  this  is  true,  although 
the  petition  in  the  state  court  may  state 
facts  disclosing  a  good  cause  of  action  un- 
der a  state  statute  or  at  common  law. 
Strother  r.  Union  Pac.  R.  Co.,  (W.  D. 
Mo.  1916)   220  Fed.  731. 

The  "  case  "  referred  to  in  this  section  is 
what  plaintiff  makes  it,  in  good  faith,  by 
his  petition.  Flas  v.  Illitioift  Cent.  R.  Co., 
(D.  C.  Neb.  1916)  229  Fed.  319. 

Removal  prohibited  for  any  cause. — 
This  section  prevents  the  removal  of  a 
case  under  the  Employers*  Liability  Act 
from  a  state  court  to  a  federal  court  on 
any  ground  whatever.  Martin  f.  New 
York,  etc.,  R.  Co.,  (S.  D.  N.  Y.  1917)  241 
Fed.  696;  Jones  v.  Southern  Ry.  Co.,  (N. 
D.  Ga.  1916)  236  Fed.  584;  Smith  v. 
Camas  Prairie  R.  Co.,  (D.  C.  Idaho  1914) 
216  Fed.  799;  Symonds  i\  St.  Louis  & 
S.  Ry.  Co.,  (W.  D.  Ark.  1911)  192  Fed. 
353;  Strauser  t?.  Chicago,  etc.,  R.  Co..  (D. 
C.  Neb.  1912)  193  Fed.  293  r  Saiek  v. 
Pennsylvania  R.  Co.,  (E.  D.  N.  Y.  1911) 
193  Fed.  303;  Hulac  v.  Chicago,  etc.,  R. 
Co.,  (D.  C.  Neb.  1912)  194  Fed.  747; 
Teel  V.  Chesapeake,  etc.,  Ry.  Co.,  (C.  C.  A. 
6th  Cir.  1913)  204  Fed.  018,  123  C.  C.  A. 
240,  47  L.  R.  A.  (N.  S.)  21;  Lusk  v. 
Osborne.  (1917)  127  Ark.  170,  191  S. 
W.  944;  Kansas  City  Southern  R.  Co.  v. 


Leslie,  (1914)  112  Ark.  305.  167  S.  W. 
83,  Ann.  Cas.  1915B  834;  Southern  R.  Co. 
r.  Puckett,  (1915)  16  Ga.  App.  551,  85 
S.  E.  809;  Griffith  r.  Midland  Valley  R. 
Co.,  (1917)  100  Kan.  500,  106  Pac.  467 ;  l>e 
Atley  t?.  Chesapeake,  etc.,  R.  Co.,  (1912) 
147  Ky.  315,  144  S.  W.  95;  Llovd  t. 
North  Carolina  R.  Co.,  (1913)  162  N.  C. 
485,  78  S.  E.  489;  Texas,  etc.,  Ry.  Co.  r. 
Rasmussen,  (Tex.  Civ.  App.  1015)  181 
S.  W.  212.  Compare  Van  Brimmer  r. 
Texas,  etc.,  Ry.  Co.,  (E.  D.  Tex.  1911) 
190  Fed.  394. 

In  Hulac  f.  Chicago,  etc.,  Ry.  Co.,  (D 
C.  Neb.  1912)  194  Fed.  747,  the  court 
said :  "  The  prohibitory  clause  was  added 
aa  an  amendment  in  the  Senate  of  the 
United  States,  and  accepted  with  very 
little  debate.  It  is  not  conceivable  that 
Congress  did  not  understand  the  full  im- 
port of  the  words  of  the  amendment,  and 
that  no  exception  was  expressed.  That 
Congress  did  intend  to  forbid  the  removal 
of  cases  arising  under  the  Employers^  Lia- 
bility Act,  upon  any  ground,  appears  from 
the  fact  that  the.  same  Congress,  at  the 
following  session,  again  forbade  the  re- 
moval of  cases  in  section  28  of  the  Judicial 
Code,  and  this  was  by  an  amendment  im- 
mediately following  the  re-enactment  and 
codification  of  the  law  covering  the  whole 
subject  of  the  right  of  removal.  See  notes 
to  Judicial  Code,  sec.  28,  in  Judiciabt, 
vol.  5,  pp.  92-95. 

"  It  is  a  well-recognized  fact  in  judicial 
history  that  plaintiffs,  in  actions  brought 
by  employes  against  railway  companies 
for  damages  resulting  from  personal  in- 
juries, have  quite  generally  and  for  many 
years  sought  to  bring  and  retain  their 
actions  in  the  state  courts,  and  the  fact 
is  well  attested  by  the  multitude  of  ap- 
plications to  remand  such  cases  which  have 
been  constantly  presented  to  the  federal 
courts.  The  expense  of  trials  and  of  ap- 
peals in  the  federal  courts  have  been  de- 
terrents, and  the  variance  in  the  rules  of 
law  in  such  cases  as  applied  in  the  state 
and  federal  courts  has  also  been  well  un- 
dersitood.  Congress  has  recognized,  by  the 
Employers'  Liability  Act,  as  well  as  by 
the  Safety  Appliance  Acts,  that  these  rules 
of  law  should  be  made  more  favorable  to 
the  injured  servant.  The  purpose  of  Con- 
gress in  the  enactment  of  the  Employers' 
Liability  Act  was  the  granting  of  addi- 
tional rights  to  the  servant,  and  the  re- 
moval of  existing  defenses  by  the  master 
in  actions  by  injured  employes  against 
railway  companies.  One  of  the  rights 
which  Congress  had  in  mind  was  the  right 
of  the  servant  to  choose  the  forum  in 
which  his  action  should  be  litigated.  The 
amendatory  act  of  Congress  gives  eon- 
current  jurisdiction  to  the  courts  of  the 
United  States  with  the  courts  of  the  states, 
and  increases  the  number  of  districts  in 
which  the  plaintiff  may  sue  in  the  United 
States   courts,   and   while  thus  enlarging 
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the  righta  of  the  plaintiff,  and  in  harmony 
with  the  general  scope  of  the  act,  cuts 
down  the  righta  of  the  railway  company 
hy  forbidding  a  removal  of  the  case  upon 
any  ground." 

In  Ex  p.  Roe,  (1914)  234  U.  S.  70,  34  S. 
Ct  722,  58  U.  S.  (L.  ed.)  1217,  it  ap- 
peared that  an  action  under  the  Employ- 
ers' Liability  Act  was  begun  in  the  state 
court  and  removed  to  the  federal  court 
on  the  ground  that  the  defendant  was  a 
federal  corporation.  Thereupon  the  plain- 
tiff moved  that  the  case  be  remanded  to 
the  state  court  on  the  ground  that  the. 
removal  was  improper  by  virtue  of  the 
above  section.  The  motion  being  denied 
the  plaintiff  filed  a  petition  in  the  Su- 
preme Court  for  a  writ  of  mandamus 
commanding  the  federal  judge  to  remand 
the  case.  It  was  held  that  the  court  could 
not  review  the  case  by  mandamus,  and 
therefore  it  was  not  at  liberty  to  de- 
cide the  question  presented  to  the  federal 
court  by  the  motion  to  remand,  which  was 
whether  section  6  was  intended  to  forbid 
a  removal  in  every  case  falling  within  the 
Employers'  Liability  Act,  regardless  of 
the  presence  of  some  independent  ground 
of  removal  as  in  the  instant  case. 

A  party  having  resisted  a  removal  of 
his  case  to  the  federal  courts  upon  his 
right  to  sue  in  the  state  court  under  the 
federal  statute,  elects  as  between  a  right 
of  action  at  common  law  and  one  under 
the  federal  Act,  and  must  abide  by  his 
election  .as  fixing  the  law  of  the  case. 
Killes  V.  Great  Northern  R.  Co.,  (1916) 
93  Wash.  416,  161  Pac.  69. 

A  suit  for  damages  against  a  carrier 
incorporated  by  Act  of  Congress,  com- 
menced in  a  state  court,  is  not  under  this 
section  removable  to  a  federal  court  on 
the  ground  that  it  involves  a  federal  ques- 
tion. Texas,  etc.,  Ry.  Co.  t.  Sherer,  (Tex. 
Civ.  App.  1916)  183  S.  W.  404.  See  also 
Act  of  Jan.  28,  1915,  ch.  22,  §  5,  38  Stat. 
L.  804,  in  Judiciaby,  vol.  6,  p.  238. 

An  action  against  a  railroad  company 
for  an  injury  to  an  employee,  brought 
under  and  in  reliance  upon  this  Act,  where 
the  declaration  contains  no  statement  or 
suggestion  that  the  result  of  the  suit  will 
depend  upon  the  construction  of  the  Act, 
is  not  removable  on  the  ground  that  it 
is  one  arising  under  a  law  of  the  United 
States.  Nelson  t*.  Southern  R.  Co.,  (N.  D. 
Ga.  1909)   172  Fed.  478. 

Where,  in  an  action  for  personal  in- 
juries brought  under  the  federal  Employ- 
ers'' Liability  Act,  the  defendant,  a  foreign 
corporation,  filed  its  petition  for  a  re- 
moval to  the  federal  court,  upon  the 
ground  that  the  allegations  in  the  peti- 
tion as  to  the  interstate  nature  of  the 
plaintiff's  employment  were  untrue,  and 
were  fraudulently  made  for  the  purpose 
of  preventing  the  defendant  from  remov- 
ing the  case  to  the  federal  court,  the 
state  court  had  jurisdiction  to  retain  the 


case  and  try  it,  subject  to  a  review  on 
appeal  to  the  Supreme  Court  of  the 
United  States.  Chesapeake,  etc.,  R.  Co. 
V.  Shaw,  (1916)  168  Ky.  637,  182  S.  W. 
653. 

Diverse  citizenship. —  By  virtue  of  this 
section  and  section  28  of  the  Judicial 
Code  in  JimiciARY,  vol.  5,  p.  16,  a  suit 
brought  imder  the  Employers'  Liability 
Act  cannot  be  removed  from  a  state 
to  a  federal  court  even  on  the  ground  of 
diverse  citizenship.  Southern  Ry.  Co.  v. 
Puckett,  (1917)  244  U.  S.  ^71,  37  S.  Ct. 
703,  61  U.  S.  (L.  ed.)  1321;  St.  Joseph, 
etc.,  R.  Co.  V.  Moore,  (1917)  243  U.  S. 
311,  37  S.  Ct.  278,  61  U.  S.  (L.  ed.)  741; 
Kansas  City  Southern  R.  Co.  v.  Leslie, 
(1915)  238  U.  S.  599,  35  S.  Ct.  844,  59 
U.  S.  (L.  ed.)  1478;  Lee  v.  Toledo,  etc., 
Ry.  Co.,  (E.  D.  111.  1912)  193  Fed.  685; 
Ullrich  V.  New  York,  etc.,  R.  Co.,  (S.  D. 
N.  Y.  1912)  193  Fed.  768;  De  Atley  v. 
Chesapeake,  etc.,  Ry.  Co.,  (E.  D.  Ky.  1912) 
201  Fed.  591;  Kelley  v.  Chesapeake,  etc., 
Ry.  Co.,  (E.  D.  Ky.  1912)  201  Fed.  602; 
Stafford  v.  Norfolk,  etc.,  Ry.  Co.,  (E.  D. 
Ky.  1913)  202  Fed.  605;  Teel  v.  Chesa- 
peake, etc.,  R.  Co.,  (C.  C.  A.  6th  Cir. 
1913)  204  Fed.  918,  123  C.  C.  A.  210,  47 
L.  R.  A.  (N.  S.)  21;  Patton  v.  Cincinnati, 
etc.,  Ry.,  (E.  D.  Tenn.  1913^  208  Fed.  29; 
Lusk  V.  Osborne,  (1917)  127  Ark.  170, 
191  S.  W.  944;  Kansas  Citv  Southern 
R.  Co.  V.  Cook,  (1911)  100  Ark.  467,  140 
S.  W.  579;  McCHilloch,  C.  J.,  in  St.  I^uis, 
etc.,  R.  Co.  r.  Conarty,  (1913)  106  Ark. 
421,  155  S.  W.  93;  Jones  v.  Kansas  City 
Southern  R.  Co.,  (1915)  137  La.  178,  68 
So.  401 ;  Fish  v.  Chicago,  etc.,  R.  Co., 
(1914)  263  Mo.  106,  172  S.  W.  340,  Ann. 
Cas.  1916B  147;  Pankey  r.  Atchison,  etc., 
R.  Co.,  (1914)  180  Mo.  App.  185,  168  S. 
W.  274;  Moore  r.  St.  Joseph,  etc.,  Rv. 
Co.,  (1916)  268  Mo.  31,  186  S.  W.  1035; 
Missouri,  etc.,  R.  Co.  v.  Bungley,  (Tex. 
Civ.  App.  1913)  153  S.  W.  937.  See  also 
Judiciary,  vol.  5,  pp.  92-95. 

In  Southern  R.  Co.  v.  Lloyd,  (1916) 
239  U.  S.  496,  36  S.  Ct.  210,  60  U.  S. 
(L.  ed.)  402,  affirming  (1914)  166  N.  C. 
24,  81  S.  E.  1003,  the  court  said:  "The 
act  of  1910,  supra,  expressly  gives  juris- 
diction to  the  state  court,  and  provides 
that  no  case  arising  under  its  provisions, 
brought  in  a  state  court  of  competent 
jurisdiction,  shall  be  removed  to  any 
court  of  the  United  States.  Section  28 
of  the  Judicial  Code,  36  Stat,  at  L.  1087, 
chap.  231  [Judiciaby,  vol.  5,  p.  16],  con- 
tains a  like  provision,  and  expressly  pro- 
vides that  no  case  arising  under  the  em- 
ployers' liability  act  or  any  amendment 
thereto,  brought  in  a  state  court  of  com- 
petent jurisdiction,  shall  be  removed  to 
any  court  of  the  United  States.  The 
queartion  of  the  effect  of  this  provision 
upon  the  right  to  remove  a  case  because 
of  diversity  of  citizenship,  since  the  pas- 
sage of   the  act   referred   to,   was  before 


this  raurt  and  passed  upon  in  Kansas  to  the  federal  courts  all  cases  arising 
City  Southern  R.  Co.  t".  Leslie,  (1915)  238  under  the  Employers'  Liabilitv  Act  and 
U.   S.   Sm,   59   U-   S.    {L.   ed.|     1478,   35       pending  in   the  state  courts." 
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would  have  been  admissible  in  the  state 
tribunal.  So  in  accordance  with  this  view 
it  has  been  decided  that  since  the  defend- 
ant could  in  the  state  court  show  that  its 
liability,  if  any,  existed  under  the  federal 
Act,  evidence  was  also  admissible  in  the 
federal  court  to  show  that  the  plaintifT 
was  engaged  in  interstate  commerce  and 
that  therefore  the  question  of  liability  was 
to  be  determined  under  the  federal  statute. 
Atlantic  Coast  Line  R.  Co.  v.  Woods,  (C. 
C.  A.  4th  Cir.  1916)  238  Fed.  917,  151 
C.  C.  A.  651. 

The  Pullman  Company,  not  being  a 
common  carrier  by  railroad  it  has  been 
held  that  a  suit  solely  against  it  may 
be  removed  to  a  federal  court.  Martin  v. 
New  York,  etc.,  R.  Co.,  (S.  D.  N.  Y.  1917) 
241  Fed.  696. 

Waiver  of  provision  against  removal. — 
The  provision  against  removal  is  a  privi- 
lege granted  to  the  plaintiff,  which  he  may 
waive  by  joinder  of  a  cause  of  action  con- 
taining the  elements  of  removability  with 
a  count  stating  a  cause  of  action  under 
the  state  law.  Strother  r.  Union  Pac. 
R.  Co.,  (W.  D.  Mo.  1915)  220  Fed.  731, 
wherein  the  court  said :  "  If  a  cause  of 
action  arising  under  the  federal  Act  is 
coupled  with  one  arising  under  a  state 
statute  or  at  common  law,  stated  in  the 
alternative  in  separate  counts,  the  plain- 
tiff preserving  the  right,  under  recognized 
rules  of  local  procedure,  to  make  his  elec- 
tion and  avail  himself  of  either  at  the 
close  of  the  evidence,  the  right  of  re- 
moval is  presented  more  baldly  at  the 
thre>8hold  of  the  case.  There  is  present 
at  the  same  time  a  case  arising  under 
the  federal  act,  and  therefore,  standing 
alone,  not  removable,  and  one  not  arising 
under  that  act,  and  therefore,  the  citizen- 
ship being  diverse,  admittedly  susceptible 
of  being  removed.  Must  the  defendant 
await  the  action  of  the  plaintiff  at  the 
close  of  the  evidence  before  claiming  the 
right,  and,  if  so,  is  his  relief  then  clear 
and  complete?  The  Supreme  Court  has 
thus  far  refrained  from  settling  such  pro- 
cedure, although  it  has  intimated  that 
the  defendant  should  not  necessarily  be 
deprived  of  relief.  It  rests  with  the 
plaintiff  to  determine  whether  he  shall 
state  a  cause  of  action  solely  under  tho 
Employers'  Liability  Act,  and  therefore 
incapable  of  being  removed,  or  whether  he 
may  unite  with  it,  in  the  alternative,  a 
cause  of  action  that  may  be  removed.  If 
he  adopts  the  latter  courfie,  does  he  not 
subject  himself  to  the  exercise  of  all  the 
rights  which  a  defendant  may  legitimately 
claim?  Beyond  question  both  causes  of 
action  are  cognizable  in  the  federal  court, 
whether  originally  brought  there  or  re- 
moved by  consent.  The  provision  against 
removal    is    a    privilege    granted    to    the 


plaintiff,  which  he  may  waive.  If  a  cause 
of  action  containing  all  the  elements  of 
removability  be  joined  with  a  count  stat- 
ing a  cause  of  action  not  originally  cog- 
nizable in  the  federal  court,  nevertheless 
the  defendant  may  remove  the  former 
cause  of  action,  and  this  will  carry  the 
entire  case  with  it.  Sharkey  r.  Port 
Blakely  Mill  Co.,  [C.  C.  Wash.  18991  92 
Fed.  425.  The  defendant  cannot  be  shorn 
of  his  right  to  remove  the  former  action 
because  of  such  a  joinder,  and  inasmuch  as 
the  plaintiff  should  and  has  joined  in  one 
petition  all  causes  of  action  arising  out  of 
the  same  transaction,  the  removal  should 
not,  and  does  not,  have  the  effect  of 
splitting  such  causes,  retaining  one  in  the 
federal  court,  and  remitting  the  other  to 
the  state  court.  I  do  not  think  the  pro- 
hibition against  removal  contained  in  the 
federal  act  is  of  greater  force  than  the 
denial  in  the  Judiciary  Act  of  the  right 
to  bring  suit,  otherwise  cognizable  in  a 
federal  court,  in  a  specific  jurisdiction.  It 
is  conceded  that  the  latter  inhibition  may 
be  waived,  and  so  equally  may  the 
former." 

Remanding  case  to  state  court. — Where 
the  plaintiff's  cause  of  action  has  not  been 
stated  in  any  pleading  filed  by  the  plaintiff 
and  the  petition  for  removal  is  silent  as  to 
the  nature  of  the  cause  of  action,  the  case 
should  be  subsequently  remanded  to  the 
state  court,  if  at  any  time  it  affirmatively 
appears,  either  from  the  pleadings  filed  by 
the  plaintiff  or  in  any  other  appropriate 
manner,  that  the  suit  is  in  fact  one  coming 
within  the  excepting  clause  and  hence 
withheld  from  the'  jurisdiction  of  the  fed- 
eral courts  through  removal  proceedings. 
Patton  V.  Cincinnati,  etc.,  Ry.,  (E.  D. 
Tenn.  1913)  208  Fed.  29,  wherein  the  court 
said :  "  This  view  finds  direct  support 
in  Barnev  i".  Latham,  (1881)  103  U.  S. 
205,  216,^^26  U.  S.  (L.  ed.)  514,  [518], 
in  which  it  was  said  that  if  after  removal 
of  a  case  to  the  federal  court  it  should, 
upon  a  reformation  of  the  pleadings,  ap- 
pear that  the  case  did  not  really  and  sub- 
stantially-involve  a  dispute  or  controversy 
within  the  jurisdiction  of  the  court,  it 
could  then  under  the  5th  section  of  the 
Act  of  March  3,  1875,  the  provisions  of 
which  were  carried  into  section  37  of  the 
Judicial  Code,  be  remanded  to  the  state 
court.  Certainly  if  the  case  be  one  in 
which  jurisdiction  is  expressly  withheld 
from  this  court  through  removal  proceed- 
ings, and  in  which  jurisdiction  cannot 
be  conferred  either  by  waiver  or  express 
consent  of  the  plaintiff  after  the  removal, 
it  follows,  a  fortiori,  that  jurisdiction 
cannot  be  conferred  simply  by  the  negli- 
gence or  default  of  the  plaintiff  in  failing 
to  file  his  declaration  in  the  state  court 
within  the  proper  time." 


Sec.  7.  [Beceivers  as  included  in  term  "  common  carrier/']    That  the 
term  '  *  common  carrier  ' '  as  used  in  this  Act  shall  include  the  receiver  or 
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receivers  or  other  persons  or  corporations  charged  with  the  duty  of  the 
management  and  operation  of  the  business  of  a  common  carrier.  [35  Stat. 
L.  66.] 


For  cases  of  actions  again nt  a  receiver 
under  this  Act,  see  Lusk  r.  Osborn,  (1917) 
127  Ark.  170,  191  S.  W.  944;  Holloway 
t?.  Dickinson,  (1917)  137  Minn.  410,  163 
N.  W.  791. 

A  receiver,  in  the  operation  of  a  rail- 


road, was  held  to  be  a  "  common  carrier  " 


within  the  meaning  of  that  term  in  the 
Hours  of  Service  Act,  infra,  this  title, 
1383.  U.  S.  c.  Ramsey,  (C.  C.  A.  8th 
ir.  1912)  197  Fed.  144,  116  C.  C.  A. 
568,  42  L.  R.  A.   (N.  S.)    1031. 
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Sec.  8.  [Prior  laws  not  affected.]  That  nothing  in  this  Act  shall  be 
held  to  limit  the  duty  or  liability  of  common  carriers  or  to  impair  the  rights 
of  their  employees  under  any  other  Act  or  Acts  of  Congress,  or  to  affect 
the  prosecution  of  any  pending  proceeding  or  right  of  action  under  the 
Act  of  Congress  entitled  "An  Act  relating  to  liability  of  common  carriers 
in  the  District  of  Columbia  and  Territories,  and  to  common  carriers  engaged 
in  commerce  between  the  States  and  between  the  States  and  foreign  nations 
to  their  employees,"  approved  June  eleventh,  nineteen  hundred  and  six. 
[35  Stat.  L.  66.] 

As  to  the  Act  of  June  11,  1906,  ch.  3073,  mentioned  in  the  text,  see  the  note,  suprOf 
at  p.  1208. 

Sec.  9.  [Survival  of  right  of  action.]  That  any  right  of  action  given 
by  this  Act  to  a  person  suffering  injury  shall  survive  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving  widow  or  husband  and  chil- 
dren of  such  employee,  and,  if  none,  then  of  such  employee's  parents;  and, 
if  none,  then  of  the  next  of  kin  dependent  upon  such  employee,  but  in  such 
cases  there  shall  be  only  one  recovery  for  the  same  injury.  [36  Stat.  L. 
291.] 

The  foregoing  provisions  were  added  as  a  new  section  9  to  the  Act  as  originally 
enacted,  by  an  Act  of  April  5,  1910,  ch.  143,  §  2. 


I.  Construction  and  operation  generally, 

1378 
II.  Survival  of  actions,  1380 

i.  gonbtbuction  and  operation 
Genebally 

Rule  prior  to  amendment. —  An  action 
for  injuries  did  not  survive  to  the  per- 
sonal representative  of  a  railroad  em- 
plovee  in  case  of  his  death.  Fulgham  v. 
Midland  Valley  R.  Co.,  (W.  D.  Ark.  1909) 
167  Fed.  660,  wherein  the  court  said: 
"  It  cannot  be  that  legislation  so  much 
discussed  in  and  out  of  Congress,  and 
which  had  to  be  so  carefully  matured 
and  drawn  in  order  to  meet  the  views  of 
the  courts,  legislation,  too,  which  in- 
herently shows  the  skill  of  the  lawyer 
evidently  familiar  with  the  settled  prin- 
ciples of  the  common  law  which  it  modi- 
fies in  the  interest  of  justice  and  human- 
ity, is  not  expressive  of  the  will  of  Con- 
gress, or  omits  anything  which  Congress 
intended  to  do  by  it.  It  would  have  been 
so  easy  for  Congress  to  have  said,  as  the 
legislation  of  so  many  states  had  previ- 
ously provided,  that  in  the  event  the  em- 


ployee injured  should  die  from  the  in- 
jury his  cause  of  action  should  survive 
to  his  personal  representative,  that  it  can 
scarcely  be  conceived  that  the  provision 
would  have  been  omitted  had  Congress  so 
intended.  But  whatever  Congress  may 
have  intended,  it  has  not  done  so,  and  the 
courts  must  confine  themselves  to  the  ad- 
ministration of  the  law,  and  neither  add 
nor  take  from  a  statute  where  its  lan- 
guage is  clear  and  unambiguous." 

This  amendment  is  not  retroactive. — 
St.  Louis,  etc.,  R.  Co.  v.  Hesterly,  (1913) 
228  U.  S.  702,  33  S.  Ct.  703,  57  U.  8.  (L. 
ed.)  1031;  Cain  v.  Southern  R.  Co.,  (K 
D.  Tenn.   1911)    199  Fed,  211. 

Construction  and  operation  generally. — 
"No  change  was  made  in  §  1.  .  .  . 
It  continues,  as  before,  to  provide  for  two 
distinct  rights  of  action;  one  in  the  in- 
jured person  for  his  personal  loss  and 
suffering  where  the  injuries  are  not  im- 
mediately fatal,  and  the  other  in  his  per- 
sonal representative  for  the  pecuniary  loss 
sustained  by  designated  relatives  where 
the  injuries  immediately  or  ultimately  re- 
sult   in    death.      Without    abrogating   or 
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curtailing  either  right,  the  new  aection 
provides  in  exact  wordii  that  the  right 
given  to  the  injured  person  '  shall  buT' 
Vive '  to  his  personal  repreaentative  '  for 
the  benefit  of '  the  same  relatives  in  whose 
behalf  the  other  right  is  given.  BToUKht 
into  the  act  by  way  of  amendment,  this 
provision  expresses  the  deliberate  will  of 
Congress.  Its  terms  are  direct,  evidently 
carefully  chosen,  and  should  be  given 
effect  accordingly.  It  does  not  mean  that 
the  injured  person's  right  shall  survive  to 
his  personal  representative  and  yet  be  un- 
enforceable by  the  latter,  or  that  the  sur- 
vival shall  be  for  the  benefit  of  the  desig- 
nated relatives  and  yet  be  of  no  svail  to 
them.  On  the  contrary,  it  means  that  the 
right  existing  in  the  injured  person  at  his 
death  — a  right  covering  his  loss  and 
Butfering  while  he  lived  but  taking  no  ac- 
count of  his  premature  death  or  of  what 
he  would  have  earned  or  accomplished  in 
the  natural  span  of  life  —  shall  survive 
to  hie  personal  representative  to  the  end 
that  it  may  be  enforced  and  the  proceeds 
paid  to  the  relatives  indicated.  And  when 
this  provision  and  3  1  are  read  to- 
gether the  conclusion  is  unavoidable  that 
the  personal  representative  is  to  recover 
on  behalf  of  the  designated  beneficiaries, 
not  only  such  damaRes  as  will  compensate 
them  for  their  own  pecuniary  loss,  but 
also  such  damages  as  will  be  reasonably 
compensatory  for  the  loss  and  HUfTering 
of  the  injured  person  while  he  lived.  Al- 
though originating  in  the  same  wrongful 
act  or  neglect,  the  two  claims  are  quite 
distinct,  no  part  of  either  lieing  embraced 
in  the  other.  One  is  for  (he  wrong  to  the 
injured  person  and  is  confined  to  his  per- 
sonal loss  through  his  death.  One  begins 
vrhere  the  other  ends,  and  a  recovery  upon 
both  in  the  same  action  is  not  a  double 
recovery  for  a  single  wrong  but  a  single 
recovery  for  a  double  wrong."  St.  Louis, 
etc.,  R.  Co.  V.  Craft,  (1915)  237  U.  8. 
648.  35  S.  a.  704,  50  U.  S.  (L.  ed.)  1180, 
Bee  also  Great  Northern  R.  Co.  v.  Capital 
Trust  Co.,'  (1B16)  242  U.  8.  144,  37  S.  Ct. 
41,  61  U,  S.  {U  ed.)  208,  L.  H.  A.  10I7E 
lO-IO;  Washington  Ry.,  etc.,  Co.  c.  Scala, 
(1916)   4.5  App.  Cas.   (D.  C.)  484. 

Reason  for  amendment.—- The  federal 
statute  as  originally  enacted  gave  a  cauao 
of  action,  11  rat.  to  the  injured  employee, 
which,  of  course,  included  as  elements  of 
damage  pain  and  suffering  endured  as 
well  as  pecuniary  injury  resulting  from 
loss  of  earnings;  and,  nert,  to  the  widow 
and  next  of  kin  in  the  event  of  the  death 
of  such  injured  employee,  the  measure  of 
damages  being  the  pecuniary  loss  sus- 
tained by  such  widow  and  next  of  kin  on 
account  of  such  death.  It  was  held  that 
the  cause  of  action  given  to  the  injured 
person  did  not  survive  his  death,  but  died 
with  him,  and  that  a  new  cause  of  action  _ 
then  arose  in  favor  of  the  personal  reore- 


next  of  kin.  The  result  was  that,  if  the 
injured  person  died  after  bringing  suit, 
his  personal  representative  could  not  be 
substituted  to  prosecute  the  suit  for  the 
benefit  of  the  widow  and  next  of  kin,  but 
had  to  bring  a  new  action  for  that  pur- 
pose and  the  pain  and  suffering  endured 
by  the  injured  person  was  not  an  element 
of  recoverable  damages  sustained  by  the 
widow  and  next  of  kin,  and  could  not  be 
recovered  for  their  benefit.  To  change 
this  condition  of  the  law,  Congress  en- 
acted this  amendatory  statute.  The  stat- 
ute as  thus  amended  forbids  the  prosecu- 
tion of  more  than  one  action,  and  permits 
only  one  recovery;  but  the  action  is  prose- 
cuted, after  the  death  of  the  injured  per- 
^n,  for  the  benefit  of  the  widow  and  next 
of  kin,  and  may  include  compensation  for 
the  pain  and  suffering  endured  by  the  in- 
jured person  as  welt  as  for  pecuniary  loss 
of  earnings  and  contributions;  in  other 
words,  compensation  for  all  of  the  dam- 
ages resulting  from  the  injury  for  which 
the  statute  provides  a  remedy  inures 
after  the  death  of  the  injured  person  to 
the  benefit  of  the  widow  and  next  of  kin, 
but  must  be  re^vered  in  one  action. 
Northern  Pae.  E.  Co.  v.  Maerkl,  (C.  C.  A. 
9th  Cir.  1B12)  1B8  Fed.  1,  117  C.  C,  A. 
237;  St.  Louis,  etc.,  R.  Co.  c.  Conarty, 
(1913)  108  Ark.  421,  165  S.  W,  93;  Caro- 
lina, etc.,  R.  Co.  V.  Shewalter,  (1913)  128 
Tenn.  383,  181  S.  W.  1136,  Ann.  Cas. 
1915C  605,  L.  R,  A.  I91BC  964. 

ESect  ef  ameadment.—  Before  the 
amendment  of  1910,  the  cause  of  action 
which  the  Act  created  in  behalf  of  the  in- 
jured employee  did  not  survive  hi«  dfi'h 
nor  pass  to  his  representatives.  But  the 
Act  in  case  of  death  of  the  employee  from 
his  injury  created  a  new  distinct  right  of 
action  for  the  benefit  of  the  defendant's 
lelatives  named  in  the  statute.  And  the 
damages  which  the  defendant's  relative 
were  thus  entitled  to  recover  were  strictly 
limited  to  the  loss  which  resulted  to  them 
because  of  the  wrongful  death,  which  de- 
prived them  of  a  reasonable  expectation 
of  pecuniary  benefits.  The  amendment  of 
April  5,  1910,  added  section  9  to  the  orig- 
inal Act.  It  has  been  held  that  the  canso 
of  action  which  survives  under  this 
amendment  does  not  survive  for  the  bene- 
fit of  the  deceased's  estate,  but  only  for 
the  benefit  of  the  relatives  stated  in  the 
Act  and  in  the  order  specified,  and  that 
if  no  such  relatives  survive,  no  right  of 
recovery  is  given  by  the  amendment. 
Hogan  r.  New  York  Cent.,  etc.,  R.  Co.,  (C. 
C.  A.  2d  Cir.  1B15)  223  Fed.  890,  139  C. 
G.  A.  328. 

"  Under  the  Federal  Employers'  Liabil- 
ity Act,  as  amended  in  1910,  that  right 
is  preserved  to  the  representative  o(  a  de- 
ceased person  who  survived  the  injury  in 
a  conscious  condition  some  appreciable 
length  of  time,  and  a  recovery  is  allowed 


ceased  for  pecnnUry  Iobb,  and  also  for 
conscious  pain  and  suffering  endured  by 
the  decedent  during  the  period  he  sur- 
vived, although  it  is  brief."  Warren  c. 
Jackson,   (1B171   204  111.  App.  576. 

The  amendment  of  IBIO  dearly  created 
in  the  relatives  a  survival  of  the  right 
which  betoniccd  to  the  injured  party  un- 
der the  original  Act.  Washington  Ry., 
etc,,  Co.  c.  Scala,  (lOlfl)  45  App.  Cas.  (D. 
C.)  464. 

When  a  person  lives  an  appreciable 
length  of  time  after  receiving  an  injury 
through  ft  defendant's  negligence,  even 
though  in  a  stat«  of  unconsciouBncsx,  bis 
cause  of  action  survives  under  this 
amended  section.  TestimoDy  that  pluin- 
tifTs  intestate  after  the  injury  moaned 
and  breathed  for  ten  minutes  justified  the 
court  in  submitting  the  question  of  the 
survival  of  his  cause  of  action  to  the  jury. 
Capital  Trust  Co.  it.  Great  Northern  B. 
Co.,   (1914)   127  Minn.  144,  148  N.  W.  14. 

Only  Applicable  to  Employers'  Liability 
Act.-—  This  amendment  does  not  purport 
to  deal  with  any  causes  of  action  except 
those  given  by  section  I  of  the  Act. 
Dooley  t.  Seaboard  Air  Line  R.  Co., 
(1913)   183  N.  C.  454,78  8.  E.  970,  L.  R. 

A.  ioi6p;  i8r>. 

Cause  of  action  in  personal  lepiesenta- 
tive  Only, —  By  this  amendment  the  right 
of  action  given  the  injured  employee  was 
made  to  survive  to  his  personal  represen- 
tative for  the  benefit  of  the  same  relatives 
for  whose  pecuniary  loss  recovery  is  pro- 
vided by  section  2  of  the  Act."  Illinois 
Cent.  R.  Co,  l>.  Porter,  (0.  C.  A,  flth  Cir, 
19131  207  Fed.  311,  125  C.  C.  A.  55;  Gulf, 
etc.,  R.  Co.  i:  Lester,  (Tex.  Civ.  App. 
1912)  149  S.  W.  841;  Kaosaa  City,  etc., 
R.  Co.  f.  Pope,  (Tex.  Civ.  App.  1612)  152 
S.  W.  185. 

In  Kansas  City  Southern  R.  Co.  p. 
I.*«lie,  (1914)  112  Ark.  305,  IBT  S.  W. 
H3,  Ann.  Cas.  1915B  834,  the  court  said: 
"  The  statute,  as  to  the  loss  of  contribu- 
tions on  account  of  the  death  of  the  hus- 
band and  father,  creates  a  right  of  action 
for  the  benefit  of  the  widow  and  the  neit 
of  kin  wholly  independent  of  the  right  of 
action  given  to  the  injured  person  for  the 
pain  and  suffering  which  be  endured  on 
account  of  the  injury.  See  Michigan  Cent. 
R,  Co.  p,  Vreeland,  (1013]  227  U.  S,  .i9,  33 
S.  Ct.  192.  57  U.  S,  tL.ed,)417.  The  latter 
right  of  action  under  the  amendatory 
statute  of  April  5,  IBIfl,  was  made  to  sur- 
vive to  his  personal  representative  for  the 
benefit  of  his  widow  and  next  of  kin.  In 
St.  Louis,  etc.,  R.  Co.  i*.  Conarty,  supro, 
we  said:  'The  statute  as  .  .  .  amended 
forbids  the  prosecution  of  more  than  one 
action,  and  permits  only  one  recovery; 
but  the  action  is  prosecuted,  after  the 
death  of  the  injured  person,  tor  the  bene- 
fit of  the  widow  and  next  of  kin,  and  may 
include  compensation  for  the  pain  and 
suffering  endured  by  the  injured  person  as 


well  as  for  pecuniary  loss  of  earnings  and 
contributions;  in  other  words,  compensa- 
tion for  all  of  the  damages  resulting  from 
the  injury  for  which  the  statute  provides 
a  remedy  inures  after  the  death  of  the  in- 
jured person  to  the  benefit  of  the  widow 
and  next  of  kin,  but  must  be  recovered  in 
one  action.'  See,  also,  Gulf,  etc,.  R.  Co. 
V.  McGinnEs,  [1913]  228  V.  S.  173,  33  6. 
Ct.  42H,  57  U.  S.  (L.  ed.)  785  (May  1. 
1913)." 

In  Moffett  V.  Baltimore,  etc.,  R.  Co., 
(C.  C,  A.  4th  Cir,  1914)  220  Fed.  39.  135 
C,  C.  A,  607,  the  court  said:  "  It  is  con- 
tended by  the  plaintiff  that  the  mother 
is  entitled  to  recover,  not  only  the  direct 
damages  suffered  by  her  from  the  loss  of 
her  son,  hut  that  under  the  amendment 
to  the  statute  of  1910  she  is  entitled  to 
recover  also  for  all  the  sufferings  which 
her  son  himself  would  have  suffered  had 
he  survived.  This  duulitful  construction 
of  the  statute  is  sustained  in  Northern 
Pac.  R.  Co.  (.  Jlaerkl,  [C.  C.  A-  9tli  Cir. 
1912]  198  Fed.  1,  117  C,  C,  A.  237.  tivm 
if  it  be  assumed  that  this  construction 
la  correct,  we  do  not  think  it  should  be 
extended  in  its  application  to  a  case  like 
this,  where  the  su^ering  of  the  deceased 
previous  to  his  death  could  not  rest  on 
anything  but  conjecture,  sinc«  bis   death 


Under  this  Act  the  liability  in  favor  of 
a  person  injured  is  property  belonging  to 
him  in  his  lifetime  and  when  he  dies  in- 
testate the  administrator  of  his  estate 
may  enforce,  for  the  benefit  of  his  wife 
and  children,  the  liability  created  by  the 
statute.  St,  Louis  Southwestern  R.  Co, 
t:  Smitha,  (Tex.  Civ.  App.  1918)  180 
S.  W.   237. 

II.    SCBVIVAL    OF    ARTIONS 

Rule  OS  to  pain  and  Buffering  prior  to 
amendment. —  Nothing  could  be  recovered 
in  such  an  action  under  the  Act  of  1908 
for  pain  suffered  by  the  employee  in  his 
lifetime.  St.  Louis,  etc.,  R.  Co.  r.  Hes- 
terly.  (1913)  228  U.  S.  702,  33  S.  Ct.  703, 
57  U.  S,  (L,  ed.)  1031,  retcrsiny  (1013) 
98  Ark.  240,  136  S.  W.  874;  Garrett  r. 
Louisville,  etc,  R.  Co.,  (C,  C,  A.  6th  Cir. 
1912)  107  Fed,  715,  117  C.  C.  A.  109; 
Cain  V.  Southern  K,  Co.,  (E.  D.  Tenn. 
IBID  180  Fed,  211;  Thomas  t>.  Chicago, 
etc.,  R,  Co.,  (N.  D.  III.  1B13I  202  Fed. 
706;  American  R.  Co.  t>.  Uidricksen, 
(1913)  227  U,  8,  145,  33  S.  Ct.  224,  57 
U.  S.  (L.  ed,)  456;  Garrett  c.  Louisville, 
etc.,  R.  Co.,  (C.  0.  A.  6th  Cir,  1B12)  197 
Fed,  715,  117  C.  C.  A.  108;  Cincinnati, 
etc.,  R.  Co.  e.  Wilson,  (1S14)  157  Ky.  480. 
163  S.  W.  493,  51  L.  R.  A.  (N.  S.)  308; 
Walsh  r.  New  York,  etc.,  R.  Co.,  (C.  C. 
Mass.    1909)    173   Fed.  494. 

Action  for  pain  and  suffering  anrrlTM 
under  this  section. —  By  virtue  of  the 
amendatory  Act  of  I&IO,  the  recoveir  in 


an  octioii  brought  by  the  pergonal  repre-  die  with  him.     If  the  matter  turned  upon 

sentktiTe  of  n  d^eBsed  employw  mHf  in-  the  original  act  alone  it  is  plain  that  the 

dude    both    damacc    for    tlie    decedent's  recover;  here  could  not  include  damngeB 

eonscioue   pain   and   suffering   during   the  for  the  decpd^nt's  pain  and  suffering,  for 

pwiod  intervening  between   fatal   injuries  onlf  through  a  provision  for  a  survival  of 

and    death,    and    damages    for    the    pecu-  his  right  could  such  damages  be  re<^vered 

niary   loss   sustained   by   the   relative   or  after  his  death.     But  the  original  act  is 

next  of  kin  for  whose  benefit  the  action  not  alone  to  be  considered.     On  April  5, 

IB   brought.      St.    Louis,    ete.,    R.    Co.    c.  1910,  prior  to  the  decedent's  injuries,  the 

Craft..   (1915)    237   U.  S.  648.   35   S.   Ct.  act  was  '  amended  by  adding  the  following 

704.  se  U.  S.   (L.  ed.)   1160;    Kansas  City  section:'   [here  was  set  out  sec.  9.]      No 

Southern  R.  tlo.  c.  Leslie,   (1015}   238  U.  change  was  made  in  f  1.     Taylor  V.  Tay- 

8.  599,  35  S.  Ct.  844.  50  U.  S.   (L.  ed.)  |or,  [1914]  232  U.  S.  3«3,  370,  58  U.  8. 

1478;     Kansas   City   Southern   R.   Co.   v.  (L.  ed.l   638.  641.  34  S.  Ct,  SSO.  6  N.  C. 
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begins  where  the  other  ends^  and  a  re- 
covery upon  both  in  the  same  action  is 
not  a  double  recovery  for  a  single  wrong, 
but  a  single  recovery  for  a  double  wrong. 
Much  stress  is  laid  upon  the  concluding 
clause  in  the  new  section,  'but  in  such 
cases  there  shall  be  only  one  recovery  for 
the  same  injury.'  Passing  and  reserving 
the  question  of  its  application  where  there 
has  been  a  recovery  by  the  decedent  in 
his  lifetime  (see  Michigan  Gent.  R.  Co.  v, 
Vfeeland,  supra,  p.  70),  we  think  this 
clause,  as  applied  to  cases  like  the  pres- 
ent, is  not  intended  to  restrict  the  per- 
sonal representative  to  one  right  to  the 
exclusion  of  the  other,  or  to  require  that 
he  make  a  choice  between  them,  but  to 
limit  him  to  one  recovery  of  damages  for 
both,  and  so  to  avoid  the  needless  litiga- 
tion in  separate  actions  of  what  would 
better  be  settled  once  for  all  in  a  single 
action.  This  view  gives  full  effect  to 
every  word  in  the  clause,  and  ascribes 
to  it  a  reasonable  purpose  without  bring- 
ing it  into  conflict  with  other  provisions 
the  terms  of  which  arc  plain  and  un- 
equivocal. Had  Congress  intended  that 
the  personal  representative  should  make 
an  election  between  the  two  rights  of 
action  and  sue  upon  one  only,  it  is  not 
easy  to  believe  that  it  would  have*  chosen 
the  words  in  this  clause  to  express  that 
intention."  See  to  the  same  effect  Kansas 
City  Southern  R.  Co.  f.  Leslie,  (1915) 
238  U.  S.  599,  35  S.  Ct.  844,  59  U.  S.  (L. 
ed.)  1478;  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
(1914)  116  Ark.  483,  171  S.  W.  1185, 
L.  R.  A.  1916C  817,  follounng  St.  Louis, 
etc.,  R.  Co.  V,  Conarty,  (1913)  10«  Ark. 
421,  155  S.  W.  93,  and  Kansas  City  South- 
em  R.  Co.  t?.  Leslie,  (1914)  112  Ark. 
305,  167  S.  W.  83,  Ann.  Cas.  1915B  834. 

The  administrator  of  a  fatally  injured 
employee  might  recover  the  beneficiary's 
pecuniary  loss  and  also  for  pain  and  suf- 
fering endured  by  deceased  between  the 
moment  of  injury  and  final  dissolution. 
Great  Northern  R,  Co.  t?.  Capital  Trust 
Co.,  (1916)  242  U.  S.  144,  37  S.  Ct.  41,  61 
U.  S.  (L.  ed.)  208,  L.  R.  A.  1917E  1050; 
St.  Louis,  etc.,  R.  Co.  v.  Craft,  (1915)  237 
U.  S.  648,  35  S.  Ct.  704,  56  U.  S.  (L.  ed.) 
1160. 

Under  the  federal  Act  providing  for  the 
survival  of  any  right  of^  action  given  by 
the  Act  to  a  person  suffering  injury,  a 
cause  of  action  for  pain  and  suffering  of 
a  deceased  railway  employee  survived  to 
his  mother,  the  sole  beneficiary,  and  a  re- 
covery of  the  amount  of  her  pecuniary 
loss  resulting  from  his  death  and  also  of 
damages  for  his  pain  and  suffering  be- 
tween the  time  of  injury  and  death  was 
not  a  double  recovery  for  the  same  injury. 
.Calhoun  v.  Great  Northern  R.  Co.,  (1916) 
162  Wis.  264,  156  N.  VV.  198. 

Under  this  Act  as  amended  it  has  been 
held  error  to  instruct  the  jury  as  fol- 
lowp :    "  The  court  instructs  the  jury  for 


the  defendant  that  plaintiff  cannot  re- 
cover in  this  action  for  any  pain  or  suf- 
fering endured  by  John  Brooks,  as  a  re- 
sult of  the  said  fall,  prior  to  his  death, 
nor  for  his  loss  of  time,  doctor's  bills,  or 
other  damage  or  expense  to  him  prior  to 
his  death,  or  for  which  he  could  have  sued 
had  he  lived."  Brooks  v.  Yazoo,  etc.,  R. 
Co.,  (1916)    111  Miss.  793,  72  So.  227. 

Death  inatantaneous  or  substantially 
80. —  In  case  death  is  instantaneous,  the 
beneficiaries  are  entitled  to  recover  their 
pecuniary  loss  and  nothing  more.  Nor- 
folk, etc.,  R.  Co.  V.  Holbrook,  (1915)  235 
U.  S.  625,  35  S.  Ct.  143,  59  U.  S  (L.  ed.> 
392;  Carolina,  etc.,  R.  Co.  v.  Shew  alter, 
(1913)  128  Tenn.  263,  161  S.  W.  1136, 
Ann.  Cas.  1915C  605  and  note.  L.  R.  A. 
1916C  964. 

Where  no  time  intervened  between  the 
fatal  accident  and  the  death  of  deceased, 
there  could  have  been  no  conscious  suf- 
fering and  no  cause  of  action  to  survive. 
Hence  a  plaintiff  can  recover  only  pecu- 
niary damages,  which  can  be  measured 
by  some  reasonable  standard.  Chafin  v, 
Norfolk,  etc.,  R.  Co.,  (W.  Va.  1917)  93 
S.  E.  822. 

"  Such  pain  and  suffering  as  are  sub- 
stantially contemporaneous  with  death  or 
mere  incidents  to  it,  as  also  the  short  pe- 
riods of  insensibility  which  sometimes 
intervene  between  fatal  injuries  and 
death,  afford  no  basis  for  a  separate  esti- 
mation or  award  of  damages  under  stat- 
utes like  that  which  is  controlling  here." 
Great  Northern  R.  Co.  i:.  Capital  Trust 
Co.,  (1916)  242  U.  S.  144,  37  S.  Ct.  41, 
61  U.  S.  (L.  ed.)  208,  L.  R.  A.  1917E 
1050;  St.  Louis,  etc.,  R.  Co.  v.  Craft, 
(1915)  237  U.  S.  648,  35  S.  Ct.  704,  69 
U.  S.  (L.  ed.)   1160. 

Eyidence  showing  pain  and  suffering. — 
It  is  proper  to  show  pain  and  suffering  by 
the  acts,  and  natural  involuntary  expres- 
sions of  present  pain,  such  as  expressions 
of  the  features,  groans,  exclamations, 
screams,  and  the  like,  but  in  Illinois, 
statements  of  the  sufferer  concerning  pain, 
unless  made  to  a  physician  treating  the 
injured  person,  are  not  competent.  War- 
ren V.  Jackson,  (1917)   204  III.  App.  576. 

Amount  of  damages  recoverable. — 
"  This  statute  does  not  fix  the  limit  as  to 
the  amount  of  damages  recoverable,  and 
provides  (section  9)  that  a  caus^  of 
action,  accruing  to  the  injured  employee, 
shall  survive  to  the  beneficiaries  therein 
named,  but  that  there  shall  be  but  one 
recovery  for  the  same  injury.  Accord- 
ingly it  has  been  held  that  the  adminis- 
trator may  recover  in  the  same  action  not 
only  for  the  pecuniary  loss  sustained  by 
the  beneficiaries,  but  also  damages  on  ac- 
count of  conscious  pain  and  suffering  of 
deceased,  in  case  the  fatal  accident  did 
not  produce  immediate  death.  ...  In 
such  a  case  there  is  an  element  of  dam- 
ages which  cannot  be  ascertained  by  any 
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Axed  rule  of  measurement,  and  which 
must  therefore  be  left  very  largely  to  the 
judgment  of  the  jury."  Ghaftn  v,  Norfolk, 
etc.,  R.  Co.,  (W.  Va.  1917)  93  S.  W.  822. 

Each  case  must  be  decided  on  its  own 
merits  and  the  facts  of  the  case  must  be 
the  basis  upon  which  the  amount  is  predi- 
cated. St.  Louis,  etc.,  R.  Co.  v.  Craft, 
(1914)  116  Ark.  483,  171  S.  W.  1186,  L. 
R.  A.  1916C  817  and  note. 

The  excessiveness  of  an  award  for  pain 
and  suffering  of  a  deceased  employee  is  a 
question  of  fact  which  is  not  open  to  re- 
vision in  the  federal  Supreme  Court  on 
writ  of  error  to  a  state  court.  St.  Louis, 
etc.,  R.  Co.  V.  Craft,  (1916)  237  U.  S. 
648,  36  S.  Ct.  704,  69  U.  S.  (L.  ed.)  1160. 

In  Kansas  City  Southern  R.  Co.  v.  Les- 
lie, (1916)  238  U.  S.  599,  36  S.  Ct.  844, 
69  U.  S.  (L.  ed.)  1478  (reversing  (1914) 
112  Ark.  306,  167  S.  W.  83,  Ann.  Cas. 
1916B  834),  it  was  held  that  an  instruc- 
tion to  the  jury  given  at  the  request  of 
the  administrator  suing  for  the  conscious 
suffering  and  death  of  his  intestate  was 
erroneous,  which  was  in  the  following 
language :  "  If  you  find  for  the  plaintiff, 
you  should  assess  the  damages  at  such 
sum  as  you  believe  from  a  preponderance 
of  the  evidence  would  be  a  fair  compensa- 
tion for  the  conscious  pain  and  suffering, 
if  any,  the  deceased  underwent  from  the 
time  of  his  injury  until  his  death  an4 
such  further  sum  as  you  find  from  the  evi- 


dence will  be  a  fair  and  just  compensation 
with  reference  to  the  pecuniary  loss  re- 
sulting from  decedent's  death  to  his 
widow  and  child;  and  in  fixing  the 
amount  of  such  pecuniary  loss,  you  should 
take  into  consideration  the  age,  health, 
habits,  occupation,  expectation  of  life, 
mental  and  physical  disposition  of  labor, 
the  probable  increase  or  diminution  of 
that  ability  with  the  lapse  of  time  and 
the  deceased's  earning  power  and  rate  of 
wages.  From  the  amount  thus  ascer- 
tained the  personal  expenses  of  the  de- 
ceased should  be  deducted  and  the  re- 
mainder reduced  to  its  present  value 
should  be  the  amount  of  contribution  for 
which  plaintiff  is  entitled  to  recover,  if 
your  verdict  should  be  for  the  plaintiff." 
The  court  said :  "  The  Arkansas  supreme 
court  expressly  approved  this  upon  au- 
thority of  St.  Louis,  etc.,  R.  Co.  t?.  Sweet, 
[1896]  60  Ark.  650,  31  S.  W.  571.  Re- 
cent opinions  of  this  court  have  laid  down 
the  rule  concerning  the  measure  of  pecu- 
niary damages  to  beneficiaries  which  may 
be  recovered  under  the  act.  A  recovery 
therefor  by  the  administrator  is  in  trust 
for  designated  individuals,  and  must  be 
based  upon  their  actual  pecuniary  loss. 
.  .  .  Instruction  No.  10  conflicts  with 
the  approved  rule  and  the  probable  result 
was  materially  to  prejudice  plaintiff  in 
error's  rights." 


IV.   HOURS   OF   SESVIOE  OF  EMPLOYEES 

An  Act  To  promote  the  safety  of  employees  and  travelers  npon  railroads 
by  limiting  the  honrs  of  service  of  employees  thereon. 

[Act  of  March  4, 1907,  ch,  2939,  34  Stat.  L,  1415.] 

[Sec.  1.]  [Service  hours  of  employees  restricted  —  meaning  of  "  rail- 
road " —  meaning  of  ''employees."]  That  the  provisions  of  this  Act 
shall  apply  to  any  common  carrier  or  carriers,  their  officers,  agents,  and 
employees,  engaged  in  the  transportation  of  passengers  or  property  by 
railroad  in  the  District  of  Columbia  or  any  Territory  of  the  United  States, 
or  from  one  State  or  Territory  of  the  United  States  or  the  District  of 
Columbia  to  any  other  State  or  Territory  of  the  United  States  or  the  Dis- 
trict of  Columbia,  or  from  any  place  in  the  United  States  to  an  adjacent 
foreign  country,  or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United  States.  The  term  **  railroad  " 
as  used  in  this  Act  shall  include  all  bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all  the  road  in  use  by  any  common 
carrier  operating  a  railroad,  whether  owned  or  operated  under  a  contract, 
agreement,  or  lease ;  and  the  term  **  employees  "  as  used  in  this  Act  shall  be 
held  to  mean  persons  actually  engaged  in  or  connected  with  the  movement 
of  any  train.     [34  Stat.  L.  1415.] 

This  Act  is  known  variously  as  the  "  Each  Bill,"  the  "  Hours  of  Service  Act  of  1907," 
the  "  La  Follette  Hours  of  Labor  Act,"  and   the  "  Sixteen  Hour  Law." 
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Constitutionality. —  Congress,  in  the 
exercise  of  its  power  over  commerce,  could 
enact  the  provisions  of  this  Act  restrict- 
ing the  hours  of  labor  of  railway  em- 
ployees who  are  connected  with  the 
movement  of  trains  in  interstate  or  for- 
eign commerce.  Such  restrictions  are  not 
unconstitutional  because  many  of  such 
employees  are,  by  virtue  of  practical 
necessity,  also  employed  in  intrastate 
transportation.  Baltimore,  etc.,  R.  Co.  t*. 
Interstate  Commerce  Commission,  (1011) 
221  U.  8.  612,  31  S.  Ct.  621,  55  U.  S.  (L. 
ed.)  878;  U.  S.  v,  Kansas  City  Southern 
R.  Co.,  (W.  D.  Ark.  1911)   189  Fed.  471. 

The  constitutionality  of  this  enactment 
was  attacked  in  State  t\  Chicago  etc.,  R. 
Co.,  (1908)  136  Wis.  407,  117  N.  W.  691. 
It  was  claimed  that  the  Act  was  objection- 
able upon  the  same  ground  as  the  Em- 
ployers* Liability  Act  of  1906  (see 
supra,  p.  1208),  which  was  held  to  be  un- 
constitutional in  Employers'  Liability 
Cases,  (1908)  207  U.  S.  463,  28  S.  Ct. 
141,  52  U.  S.  (L.  ed.)  297.  The  court  said 
on  this  point:  "The  Act  of  Congress  of 
March  4,  1907,  was  passed  after  that  case 
had  been  decided  in  the  same  way  in  the 
lower  court,  and  after  a  writ  of  error  had 
been  for  some  time  pending  in  the  Su- 
preme Court,  and  the  department  of  jus- 
tice had  asked,  and  had  been  granted, 
right  to  be  heard  on  behalf  of  the  United 
States  on  the  question  of  constitution- 
ality. The  contention  of  those  who  at- 
tacked the  employers'  liability  law  was 
doubtless  well  known  to  the  Interstate 
Commerce  Commission  and  to  the  Congress. 
It  is  therefore  entirely  natural  and  proba- 
ble that  an  attempt  would  have  been 
made  to  differentiate  the  latter  enactment 
from  the  former  one,  and  to  escape  the 
somewhat  technical  ground  of  invalidity 
in  the  former.  It  is  without  surprise, 
therefore,  that  we  find  such  differentiat- 
ing provision  in  the  first  section,  to  the 
effect  '  that  the  provisions  of  this  Act 
shall  apply  to  any  common  carrier  or  car- 
riers, their  officers,  agents  and  employees, 
engaged  in  the  transportation  of  passen- 
gers,' etc.,  between  the  several  states,  and 
also:  'The  term  "employees"  as  used  in 
this  Act  shall  be  held  to  mean  persons 
actually  engaged  in  or  connected  with  the 
movement  of  any  [interstate]  train.'  It 
will  also  be  noted  that  the  hours  of  em- 
ployment are  prescribed  for  'any  em- 
ployee subject  to  this  Act.'  We  cannot 
doubt  that  by  these  phrases  the  operation 
of  the  present  Act  was  limited,  not  only 
to  employers  engaged  in  interstate  com- 
merce, but  to  the  conduct  of  employees  so 
engaged,  to  the  exclusion  of  any  who 
might  be  engaged  purely  in  the  domestic 
affairs  of  the  employer,  and  that  by  this 
very  distinction  and  limitation  of  the  ap- 
plication of  the  Act  the  legislation  is 
brought  within  that  portion  of   the  de- 


cision which  holds  that  the  Employers' 
Liability  Act  would  have  been  valid  had 
it  been  confined  in  application  to  the  re- 
:ition  of  employees  while  engaged  in 
iiicerstate  commerce." 

State  laws. — The  federal  statute  regu- 
lating the  hours  of  labor  of  employees  of 
railroads  engaged  in  interstate  commerce 
overrides  and  supersedes  all  state  legisla- 
tion upon  that  subject.  Hence  a  railroad 
company  cannot  be  convicted  of  a  violation 
of  section  8  of  the  State  Labor  Law  which 
provides  that  railroad  signalmen  may  not 
be  employed  more  than  eight  hours  a  day, 
as  Congress  has  legislated  upon  that  sub- 
ject and  has  llmiti^  the  number  of  hours 
to  nine,  it  being  conceded  that  the  signal- 
men were  engaged  in  interstate  commerce. 
Erie  R.  Co.  t?.  People,  (1914)  233  U.  S. 
671,  34  S.  Ct.  756,  58  U.  S.  (L.  ed.)  1149, 
Ann.  Cas.  1915D  138,  52  L.  R.  A.  (N.  S.) 
266,  reveraing  (1910)  198  N.  Y.  369,  91 
N.  E.  849,  139  A.  S.  R.  828.  19  Ann.  Caa. 
811,  29  L.  R.  A.  (N.  S.)  240,  which  re- 
versed (1909)  135  App.  Div.  737,  119  N. 
Y.  S.  873. 

State  legislation  of  this  character,  in  so 
far  as  it  relates  to  interstate  commerce, 
becomes  inoperative  and  unenforceable  by 
reason  of  this  enactment.  State  r. 
Wabash  R.  Co.,  (1911)  238  Mo.  21,  141  S. 
W.  646;  State  v.  Missouri  Pac.  R.  Co., 
(1908)  212  Mo.  658,  111  S.  W.  500;  State 
V,  Chicago,  etc.,  R.  Co.,  (1908)  136  Wis. 
407,  117  N.  W.  686,  19  L.  R.  A.  (N.  S.) 
326. 

According  to  some  courts  the  federal 
statute  superseded  and  invalidated  the 
state  statutes  from  the  time  of  its  adop« 
tion,  and  not  from  the  date  when  it  be- 
came operative.  See  cases  cited  in  preced- 
ing note,  in  both  of  which  it  appeared  that 
the  state  statute  was  enacted  after  the 
passage  of  the  federal  Act.  In  State  r. 
Missouri  Pac.  R.  Co.,  (1908)  212  Mo.  658, 
111  S.  W.  500,  506,  it  was  insisted  that 
the  state  law  was  valid  from  June  14,  1907 
(the  date  it  went  into  effect)  until  March 
4,  1908  (the  date  the  federal  law  went 
into  effect),  during  which  time  the  viola- 
tion charged  occurred.  The  court  said  as 
to  this  contention :  "  We  must  construe 
the  federal  Act  by  reading  into  its  dry 
letter  its  manifest  spirit  and  purpose.  Its 
dry  letter  reads  that  it  shall  not  go  into 
effect  for  one  year.  What  was  the  meaning 
of,  the  object  to  be  subserved  by,  that  sus- 
pension of  the  operation  of  the  law? 
What,  except  to  preserve  the  equities  of 
the  situation  by  impliedly  giving  common 
carriers  engaged  in  interstate  commerce 
one  year  in  which  to  get  a  supply  of  ex- 
perienced telegraph  and  telephone  oper- 
ators and  trainmen  to  carry  on  their  busi- 
ness without  interruption  and  hindrance, 
and  otherwise  adjust  their  business  affairs 
to  the  shorter  hours  required  by  that  Act? 
When  broadly  judged,  the  federal  law 
must   be  construed  as  a  notice    (in  the 
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nature  of  a  caveat)  to  all  state  legUla- 
tures,  first,  that  Congreaa  has  occiipid  the 
ground  by  its  statutorj'  regulatiiinH;  sec- 
ond, that  in  its  high  wisdom  it  has  pre- 
Bcribed  and  marknl  out  a  transition  or 
preparatory'  period  of  one  year  (a  sort  of 
truce  period).  Now,  with  such  broad  and 
wise  purposes  read  info  the  federal  Act, 
shall  any  state  legisiaturp  thereafter  ait 
in  judgment  upon  the  wisdom  of  such 
truce  period,  and  say,  in  effect.  'We  deem 
it  too  long  and  too  libera)  I '  Shall  it  aay, 
in  effect, '  We  see  you  have  suspended  your 
Act  for  one  whole  year;  we  find  by  malhe- 
matieal  computation  there  is  left  six 
months  or  so  which  we  may  cover  by  a 
slate  law,  and  accordingly  we  shall  pass 
a  law  giving  shorter  hours  than  yours  that 
will  be  good  at  least  from  June  14,  1007, 
until  March  4,  lOOS '  !  If  the  one  law 
^ants,  by  necessary  implication,  a  breath- 
ing spell,  shall  the  other  take  it  away! 
If  the  one  chalks  out  a  policy,  may  the 
other  rub  it  out!  In  our  opinion  the  com- 
ity that  should  eiiint  between  state  and 
federal  legislative  power  prohibits  our  tak- 
ing that  ungracious  and  narrow  view." 

But,  according  to  other  authority,  the 
mere  approval  of  the  federal  statute  did 
not  render  a  state  act  inoperative  upon 
the  theory  that  the  fomier  was  a  direct 
utterance  of  Congress  under  its  constilu- 
tionnl  power  upon  the  same  right ;  during 
the  interim  between  the  passage  of  this 
law  and  the  date  when  it  was  to  become 
operative  the  state  statute  was  effeetlve. 
State  r.  Northern  Pac.  R.  Co.,  (1908)  36 
Mont.  582,  03  Pac.  045,  13  Ann.  Caa.  144, 
15  L.  R.  A.  (N.  S.)  134  (wherein  it  ap- 
peared that  the  state  law  was  passed  a 
month  before  the  federal  statute  was 
adopted)  :  State  v.  Northern  Pac.  K.  Co., 
(IflOO)  5t  Wash  6Ti  102  Vac  870  17 
Ann  Cas  1013  (wherein  it  appeared  that 
the  state  law  nas  passed  after  the  adop 
tion  of  the  federal  statute)  In  the  lat 
ter    ease   the   court    said  The    federal 

statute  did  not  speak  as  a  statute  until 
after  March  4  1008  the  date  on  which  it 
went  into  effect  for  if  a  law  passed  to 
take  effect  at  a  future  dav  must  be  con 
strued  as  if  passed  on  that  dav  and  if 
prior  to  the  time  it  goes  into  effect  no 
rights  can  he  acquired  under  it  and  no 
one  IS  Imund  to  regulate  his  conduct  ae 
cording  to  its  ttrms  it  is  idle  to  sav  that 
it  has  the  effect  of  a  stntute  between  the 
timt  of  its  passage  and  the  time  of  ita 
taking  pfi^ect  A  statute  cannot  be  both 
operati\e  and  inoperative  at  the  name 
time  It  18  either  a  law  or  it  is  not  & 
law    and    without    iinerinl    woi-iIb      f   1  ml 


Undoubtedly  the  federal  l^lslature  could 
have  BO  framed  its  Act  as  to  supersede 
state  legislation  on  the  subject-matter  in- 
volved, and  at  the  same  time  have  given 
the  carriers  affected  a  year  within  which 
to  reflate  their  business  to  meet  the 
changed  conditions,  but  it  did'  not  do  this. 
It  postponed  the  operation  of  the  entire 
Act  tor  one  year  aiter  its  passage,  leav- 
ing the  field  open  for  slate  legislation 
during  that  period;  and,  this  being  true, 
it  follows  as  of  course  that  the  Act  did 
not  suspend  or  supersede  the  state  legis- 
lation on  the  same  subject-matter  on  ally 
principle  of  paramount  right  of  legisla- 
tion until  the  end  of  the  year." 

Territory  aSected.— This  Act  was  in- 
tended to  he  applicable  in  every  part  of 
the  United  States,  without  ri^ard  to  dens- 
ity of  population,  difference  between  local 
conditions,  or  transportation  facilities ." 
U.  S.  V.  Pennsylvania  Co.,  (W.  D.  Pa. 
1017)   230  Fed.  701. 

CaiTieia  and  employeea  affected.— f«- 
trattate  railroads  and  employees  v:holln 
engaged  in  local  business  were  not  affected 
by  the  provisions  of  this  section,  making 
it  "  unlawful  for  any  common  carrier,  its 
officers  or  agents,  subject  to  this  Act,  to 
require  or  permit  any  employee  subject 
to  this  Act  to  be  or  remain  on  duty  "  for 
a  longer  period  than  that  prescribed,  since 
such  carriers  and  employees  are  defined  in 
section  1  as  those  who  are  engaged  in  th« 
transport  at  ion  of  passengers  or  property 
by  railroad  in  the  District  of  Columbia 
or  the  territories,  or  in  interstate  or  for- 
eign commerce,  although  that  section  fur- 
ther defines  "railroad"  as  including  all 
bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also 
all  the  road  in  use  bj  any  carrier  oper- 
ating a  railroad  by  contract,  agreement, 
or  lease  and  "  employees "  as  meaning 
person*"  actually,  engaged  in,  or  connected 
with  the  movement  of  any  train.  Balti- 
more etc  R.  Co.  r.  Interstate  Commerce 
Commission,  (1011)  221  U.  S.  612,  31  8. 
Ct    621    B5  U.  S.   (L.  ed.)   878. 

Fmployeet  on  intrnstate  trains  haating 
tnlcr^laie  freight. —  Within  this  rule,  em- 
ployees of  a  railroad  company,  engaged  in 
hauling  freight,  from  some  intermediate 
point  on  the  railway  line  to  another  point 
in  the  same  state  where  it  is  taken  up  by 
the  fpinilar  trains  for  interstate  shipment, 
are  employed  in  interstate  commerce." 
and  the  railway  company  itself  is  engaged 
in  interstate  commerce.  '  U.  S.  t^.  Chicago, 
etc  R  Co.,  (E.  D.  Wash.  1912)  107  Fed, 
624 
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id :  "  The  train,  although 
moving  from  one  point  to  another  in  the 
state  of  Washineton,  was  hauling  mer- 
chandise from  points  outside  of  the  xlsie 
destined  to  points  within  the  state  and 
from  points  within  the  state  to  points  in 
British  Columbia,  as  well  as  in  carrying 
merchandise  which  had  originated  outside 
of  the  state  and  was  in  transit  through 
the  state  to  a  foreign  destination.  This 
transportation  was  interstate  commerce, 
and  the  train  was  an  interstate  train, 
despite  the  fact  that  it  may  also  have 
heen  carrying  Bome  local  freight." 

Emploj/ee  actually/  ctigagcd  in  movement 
of  any  train. —  The  employees  within  the 
statute  are  those  "actually  engaged  in  or 
connected  with  the  movement  of  any 
train;"  and  the  purpose  of  the  legislation 
la  defeated  if  they  are  required  or  per- 
mitted by  their  employera  to  occupy  the 
hours  intended  for  rest  with  railroad  serv- 
ice of  another  kind.  San  Pedro,  etc.,  R. 
Co.  c.  U.  S.,  [C.  C.  A.  8th  Cir.  1B14)  213 
Fed.  326,  1.10  C.  C.  A.  28. 

"  This  act  differs  in  this  -respect  from 
the  Employers'  Liability  Act.  The  latter 
is  expressly  limited  to  employes  injured 
'  while  engaged  in  interstate  business,* 
while  the  Hours  of  Service  Act  applies  to 
all  employes  actually  engaged  in  or  con- 
nected with  the  movement  of  any  inter- 
state trains,  regardless  of  the  fact  whether 
at  the  time  tlie  offense  was  committed  he 
was  BO  employed."  Denver,  etc,  R.  Co. 
c.  U.  S.,  (C.  C.  A.  8th  Cir.  1918)  236  Fed. 
685,  ISO  C.  C.  A.  17. 

In  Great  Northern  R.  Co.  c  U.  S.,  (C. 
C.  A.  Bth  Cir.  1914)  211  Fed.  300  (of- 
ftrming  (D.  C.  Idaho  1913)  206  Fed,  838), 
127  C.  C.  A.  505,  it  appeared  that  a  flre- 
man  remained  on' his  locomotive  in  the 
capacity  of  engine  watchnnn  when  it  was 
tied  up  and  sidetracked  for  a  period  of  8 
hours,  making  in  all  with  his  16  hours  of 
re^lar  service  24  consecutive  hours  dur- 
ing which  he  was  on  duty  as  fireman  and 
as  engine  watchman.  It  was  contended 
by  the  railroad  that  while  he  was  acting 
as  engine  watchman  for  the  period  during 
which  the  locomotive  was  tied  up  on  the 
siding,  he  was  not  an  employee  actually 
engaged  in  or  connected  with  the  move- 
ment of  any  train"  within  the  meaning 
of  those  words  as  used  in  the  Act,  and 
that  the  final  eight  hours  during  which 
he  was  engaged  as  and  perturminj^  the 
duties  of  engine  watchman,  and  while  it 
was  tied  up  and  sidetracked,  constituted 
no  portion  of  the  period  of  duty  covered 
by  the  Act.  The  court  overruled  the  con- 
tention, however,  and  after  giving  reasons 
for  their  action  further  remarked ;  "  There 
is  another  and  a  much  stronger  argument 
which  we  think  fully  supports  the  views 
which  we  have  stated.  The  act  prohibits 
any  common  carrier  from  requiring  or 
permitting  any  'employee'  to  be  and  re- 
main on  duty  for  a  longer  period  than  16 


consecutive  hours.  There  is  no  distioe- 
tion  made  in  the  act  as  to  any  particular 
duty  or  dutiea  which  an  emploj-ee  may 
be  performing  during  the  whole  time,  or 
any  portion  of  the  time,  he  is  on  duty. 
In  this  case,  when  Bergen's  duties  were 
changed  from  those  of  fireman  Ui  those  of 
engine  watchman,  he  continued  to  be  no 
leas  an  employee  of  the  railroad  company. 
In  other  words,  had  he  been  employed  at 
an    engine   watchman    during    the    entire 

Seriod  of  24  consecutive  hours,  there  could 
s  no  ouestiou  but  that  such  employment 
would  have  constituted  a  violation  of  the 
act.  The  fact  that  during  the  24 -hour 
period  he  was  employed  lor  16  hours  as 
fireman  and  for  6  hours  as  engine  watch- 
man does  not  lessen  the  olTense."  See  to 
the  same  effect  Northern  Pac.  R.  Co.  c. 
U.  S..  (C.  C.  A,  9th  Cir.  1914)  213  Fed. 
677,  130  C.  C.  A.  157;  U.  S.  p.  Missouri 
Pac.  B.  Co.,  ID.  C.  Kan.  1913)  £06  Fed. 
847. 

An  employee  engaged  in  working  in  and 
about  a  railroad  stock  yarda,  feeding  and 
watering  stock,  and  loading  and  reloading 
the  same,  and  who  is  accustomed  to  ride 
on  the  engines  of  the  company  in  going 
from  place  to  place  about  the  yards  where 
his  services  are  required,  ia  not  an  em- 
ployee actually  en^ged  in  or  connected 
with  the  movement  of  a  train.  Schweig 
V.  Chicago,  etc.,  B.  Co.,  (C.  C.  A.  8th 
Cir.  1014)  218  Fed.  750,  132  C,  C.  A.  660, 
affirming  (D.  C.  Minn.  1913)  205  Fed. 
06. 

Work  tiain — "Any  train"  includes  a 
work  train.  St.  Joseph,  etc.,  R.  Co.  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1916)  232  Fed. 
349,  146  C.  C.  A.  397,  wherein  the  court 
said:  "The  contention  of  the  defendant 
is  that  the  act  of  Congress  does  not  ap- 
ply to  an  employe  on  a  work  train, 
operated  wholly  within  one  stat«,  al- 
though the  train  was  brought  from  an- 
other state  and  the  material  transported 
was  intended  for  use  on  the  roadbed 
of  the  defendant  beyond  the  point  where 
the  offense  was  committed,  the  road  be- 
ing a  through  highway  of  interstate 
commerce.  In  our  opinion  this  is  too 
narrow  a  view  to  take  of  this  act.  which 
was  intended,  as  has  been  repeatedly  held 
by  the  Supreme  Court,  as  well  as  the  in- 
ferior courts  of  the  United  States,  as  have 
the  other  Safety  Appliance  Acts,  to  be  n 
remedial  statute,  intended  to  promote  the 
safety  of  employes  and  travelers  on  trains 
moving  in  interstate  commerce,  and 
should  be  liberally  construed  to  effect  its 
purpose." 

"  It  has  been  held  however  that  an  engi- 
neer, employed  at  the  time  of  his  injur? 
upon  a  railroad  "  work  train  "  operated 
wholly  within  one  state,  by  a  railroad  cor- 
poration engaged  in  interstate  commerce, 
upon  a  line  of  railroad  constituting  a  part 
of  the  company's  through  highway  of  in- 
terstate  comm'jce,   doea   not   fall   wiUiin 
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the  provtBioDB  of  the  Act.  U.  8.  t.  Chi- 
cago, etc.,  R.  Cki.,  (D.  C.  Idaho  1B14)  218 
Fed.  TOl,  whereiD  it  was  urgtd  that  if  the 
statute  cannot  bv.  construed  sn  broadly 
u  to  include  evi*y  employee  engaged  in 
or  connected  with  the  movement  of  any 
train,  and  that  if  ita  provi along  appl? 
only  to  those  employees  who  are  engaged 
in  or  connected  with  the  movemenla  of 
trains  in  intcrutate  commerce,  still  an 
engineer  employed  as  was  this  one,  falls 
within  the  prohibitions  of  the  statute, 
because,  as  ia  saidi  (1)  He  is  actually 
engaged  in  and  connected  with  the  move- 
ment of  trains  in  interstate  commerce, 
and  is  an  employee  actually  coftaged  in 
interstate  commerce;  and  (2),  he  is  an 
employee  who  is  regularly  and  generally 
en^ged  in  and  connected  with  the  move- 
ment of  trains  in  interstate  commerce. 
To  this  the  court  replied:  "In  support 
of  the  first  proposition,  it  is  argued  that 
inasmuch  as  the  work  train  passed  over  a 
portion  of  an  interstate  highway,  and 
carried  msterials  for  the  repair  thereof, 
the  engineer  was  necesHarily  connected 
with  the  movement  of  interstate  trains. 
The  reasoning  is  rather  tenuous  and 
wholly  ignores  the  fact  that  the  clause 
'  engaged  in  the  transportation  of  passen- 
gerE,'  etc.,  qualifies  the  word  'employees' 
aa  well  ss  the  word  '  carriers.'  It  roust 
he  apparent  that,  if  the  train  crew  upon 
this  work  train  was  '  connected  '  with  the 
movement  of  interstate  trains,  it  would 
be  quite  impossible  to  imagine  a  train- 
man upon  any  train,  running  upon  any 
part  of  an  interstate  rosd,  who  is  not  in 


some  way  connected  with  the  i 
of  interstate  trains.  No  reason  is  con- 
ceivable why  Congress  would  include  a. 
local  work  train  and  exclude  a  local  pas- 
senger or  freight  train.  That  being  the. 
case,  the  clause  '  engaged  in  transporta- 
tion,' etc.,  as  qualifying  the  term  '  em- 
ployee,' is  wholly  redundant,  for,  if  we 
adopt  the  government's  theory,  the  act 
applies  to  any  trainman  upon  an  inter- 
state railroad,  regardless  of  the  question 
whether  or  not  the  train  to  which  his  du- 
ties pertain  crosses  the  state  line  or  car- 
ries passengers  or  freight  in  interstate 
commerce.  And  it  is  to  be  added  that  if 
an  engineer  is  '  connected  '  with  the  move- 
ment of  trains  in  interstate  commerce, 
by  the  fact  merely  that  his  work  train  is 
supplying  material  for  the  repair  of  the 
track  over  which  such  interstate  trains 
run,  then  surely  the  men  who  put  such 
material  in  place,  and  indeed  all  workmen 
having  to  do  with  the  construction  and 
maintenance  of  the  roadbed  and  bridges, 
including  sectionmen,  are  so  'connected,' 
for  in  a  measure  the  duties  of  all  such 
employees  relate  to  the  safe  movement  of 
interstate  trains.  And  in  that  view  the 
clause  '  actually  engaged  in  or  connpcted 
with  the  movement  of  any  train  ' 


direct  or  indirect,  with  the  movement  of 
persons  or  property  in  interstate  trans- 
portation, regardless  of  the  question 
whether,  according  to  the  common  under- 
standing, their  duties  relate  to  the  move- 
ment of  interstate  trains." 


Sec.  2.  [Sixteen  hours  the  maximnm  contumoiu  service  of  trainmen  — 
ten  consecntive  hours  off  duty — serrioe  honrs  of  telegraph,  etc.,  operators 
—  period  may  be  extended.]     That  it  shall  be  unlawful  for  any  commoii 

carrier,  it.s  officers  or  agents,  subject  to  this  Act  to  require  or  permit  any 
employee  subject  to.  this  Act  to  be  or  remain  on  duty  for  a  longer  period 
than  sixteen  con.tecutive  hours,  and  whenever  any  such  employee  of  such 
common  carrier  shall  have  been  continnously  on  duty  for  sixteen  hours  he 
shall  be  relieved  and  not  required  or  permitted  again  to  go  on  duty  until 
he  has  had  at  least  ten  consecutive  hours  oif  duty ;  and  no  such  employee 
who  has  been  on  duty  sixteen  hours  in  the  aggregate  in  any  twenty-four- 
hour  period  shall  be  required  or  permitted  to  continue  or  again  go  on  duty 
without  having  had  at  least  eight  consecutive  hours  off  duty:  Provided, 
That  no  operator,  train  dispatcher,  or  other  employee  who  by  the  use  of  the 
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twenty-four-hour  period  on  not  exceeding  three  days  in  any  week:  Pro- 
vided farther,  The  Interstate  Commerce  Commission  may  after  full  hearing 
in  a  particular  case  and  for  good  cau.se  shown  extend  the  period  within 
which  a  common  carrier  shall  comply  with  the  provisions  of  this  proviso 
as  to  such  case.     [34  Stat.  L,  1416.] 

interstate  commerce,  as  well  as  the  safety 
of  those  employes  who  were  engaged  in 
such  transportation."  U.  S.  f.  Missouri, 
etc.,  R.  Co.,  (E.  D.  Tex.  1917)  241  Fed. 
302. 

"  The  purpose  of  the  act,  as  indicated 
by  its  title,  is  *to  promote  the  safety 
of  emplo}i68  and  travelers  upon  railroads 
by  limiting  the  hours  of  service  of  em- 
ployes thereon,*  and  in  Baltimore,  etc., 
R.  r.  Interstate  Commerce  Commission, 
[1911]  221  U.  S.  612,  at  page  619,  31  S. 
Ct.  621,  at  page  625,  55  U.  S.  (L.  ed.) 
878,  it  is  said :  '  The  length  of  hours  of 
service  has  direct  relation  to  the  efficiency 
of  the  human  agencies  upon  which  pro- 
tection to  life  and  property  neceasarily 
depends.  This  has  been  repeatedly  em- 
phasized in  official  reports  of  the  Inter- 
state Commerce  Commission,  and  is  a 
matter  so  plain  as  to  require  no  elabora- 
tion. .  .  .*  To  accomplish  this;  *  It  was 
also  competent  to  consider,  and  to  en- 
deavor to  reduce,  the  dangers  incident  to 
the  strain  of  excessive  hours  of  duty  on 
the  part  of  engineers,  conductors,  train 
dispatchers,  telegraphers,  and  other  per- 
sons embraced  within  the  class  defined  by 
the  act.' "  U.  S.  v.  Illinois  Cent.  R.  Co., 
(N.  D.  la.  1915)  234  Fed.  433. 

"  The  purpose  of  this  statute,  as  the 
title  plainly  imports,  is  to  promote  the 
safety  of  employSs  and  travelers  upon 
railroads  by  limiting  the  hours  of  service 
of  employ>6a,  on  the  theorj',  I  assume 
that  experience  has  shown  that  by  excess- 
ive periods  of  duty  the  employes  become 
fatigued  and  careless,  or  more  or  less 
careless,  thus  causing  accidents  leading  to 
injuries  and  destruction  of  life  and  prop- 
erty. The  statute,  therefore,  should  re- 
ceive a  construction  to  carry  out  the  pur- 
pose intended  by  Congress."  U.  S.  v, 
Atchison,  etc.,  R.  Co.,  (S.  D.  Cal.  1915) 
236  Fed.  154. 

Congress  had  in  view  in  the  passage  of 
the  Act  the  safety  of  both  those  travel- 
ing on  and  those  engaged  in  operating 
interstate  railway  trains,  to  be  accom- 
plished by  affording  protection  against 
the  uncertain  working  of  the  minds  ol 
its  employees  overtaxed  by  long-continued 
service,  loss  of  sleep,  ete.  In  so  provid- 
ing it  classified  the  offices  in  which  tel- 
egraphic operators,  engaged  in  handling 
train  orders  worked  as  day  offices  only 
and  those  open  for  the  transaction  of 
such  business  during  both  the  day  and 
night.  As  to  the  latter  class,  it  limited 
the  hours  of  service  of  such  operators  to 
9  out  of  24.    As  to  the  former  <^a8s,  where 


I.  Purpose  and  Scope 

"  The  purpose  of  the  [Hours  of  Service] 
act    was    to    prevent    the    dangers    which 
must    necessarily    arise    to    the    employee 
and  to  the  public  from  continuing  men  in 
a  dangerous  and   hazardous  business  for 
periods  so  long  as  to  render  them  unfit  to 
give  that  service  which  is  essential  to  the 
protection    of    themselves    and    those    en- 
trusted   to    their     care.     It    is    common 
knowledge  that  the  enactment  of  this  leg- 
islation   was    induced    by    reason    of    the 
many    casualties    in    railroad    transporta- 
tion   which    resulted    from    requiring    the 
discharge  of  arduous  duties  by  tired  and 
exhausted    men    whose    power    of    service 
and  energy  had  been  so  weakened  by  over- 
work   as    to    render    them    inattentive   to 
duty  or  incapable  of  discharging  the  re- 
sponsible    labors     of     their     positions.'* 
Atchison,  etc.,  R.  Co.  r.  U.  S.,  (1917)  244 
U.  S.  336,  37  S.  Ct.  635,  61  V.  S.  (L.  ed.) 
1175,  affirming    (C.  C.  A.  9th  Cir.   1915) 
220  Fed.  748,  136  C.  C.  A.  354.    See  to  the 
same  effect  San  Pedro,  etc..  R.  Co.  r.  U.  S., 
(C.  C.  A.  8th  Cir.  1914)  213  Fed.  326,  130 
C.  C.  A.  28;  U.  S.  r.  Great  Northern  R. 
Co.,  (C.  C.  A.  7th  Cir.  1015)  220  Fed.  630, 
136     C.    C.    A.    238;    Delano    v.    U.    S., 
(7th    Cir.    1915)     220    Fed.    6.35,    136    C. 
C.   A.  243;   U.   S.   v.   Yazoo,  etc.,  R.  Co., 
(W.  D.  Tenn,  1913)    203  Fed.  159:  U.  S. 
r.  Kansas  City  Southern  R.  Co.,   (W.  D. 
Ark.  1911)    189  Fed.  471. 

"  Prior  to  its  enactment  there  was  no 
limit  fixed  by  law  to  the  length  of  time 
which  employes  might  remain  on  duty. 
The  need  of  the  law  was  made  manifest  by 
the  deplorable  casualties  which  were  at- 
tributable to  the  fact  that  men  were  re- 
quired to  serve  in  the  operations  of  trains 
after  their  mental  and  physical  powers 
had  been  taxed  beyond  the  limit  of  hu- 
man endurance.  The  purpose  of  the  law 
was  to  add  to  the  safety  of  persons  and 
property  which  were  being  transported  in 


the  offi«  was  open  for  business  only  dur- 
ing the  daytime,  it  limited  the  hours  of 
service  of  such  operators  to  13,  unless  in 
esse  of  emergenry  the  period  of  service 
should  be  eKtended  to  17  hours  without 
violating  the  statute.  Surh  Rppenra  to 
be  the  reasonable  construction  of  the  Act 
and  the  one  given,  at  least  in  principle, 
from  those  courts  in  which  it  has  received 
consideration.  U.  S.  r.  Missouri,  etc.,  R, 
Co.,   (D,  C.  Kan.  1013)   208  Fed.  B5T. 


II.  CoBSTrrunoHAi.i 


D  COHSTBUCTtOir 


"The  act  is  fo  manifestly  in  the  intei- 
eeta  of  humanity  that  it  should  be  liber- 
ally construed,  and  yet,  because  of  the 
penalties  imposed  for  violations  of  the 
act,  its  provisions  should  not  be  extended 
beyond  their  plain  meaning.  It  ie  highly 
important  that  those  who  may  be  sub- 
jected to  penaltieB  for  violations  of  the 
act  should  It  now  what  acts  or  omissions 
may  subject  them  to  penalties."  U.  S.  c. 
Pennsvlvania  Co.,  (W.  D.  Pa.  1917)  230 
Fed.  781. 

"  The  statute  is  remedial  in  its  purpose 
and  scope  and  penal  it  its  means  of  em- 
ployment. While  courts  frequently  in- 
voke the  principle,   in   the  interpretation 
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its  fireman  S.  Steen,  each  to  be  and  re- 
main on  duty  from  6  o'clock  p.  m.  of  Feb- 
ruary 2,  1915,  to  11  o'clock  a.  m.  on 
February  8,  1915.  The  company  made 
answer  that  said  engineer  and  fireman 
went  to  w^ork  at  Thief  River  Falls  at  0 
p.  m.  on  February  2d;  that  an  accident 
happened  about  four  miles  out  of  Glen- 
wood  by  which  the  train  they  were  pull- 
ing was  so  broken  in  two  that  it  could 
not  be  recoupled;  the  engineer  and  fire- 
man and  the  rest  of  the  crew  took  the 
head  end  of  the  train  on  to  Glenwood,  ar- 
riving there  at  9  a.  m.  of  February  3d, 
having  been  on  duty  15  hours;  that  an- 
other engineer  and  fireman  went  with  an- 
other engine  to  bring  in  the  remaining 
part  of  the  train;  that  said  engineer, 
Gasow,  and  fireman,  Steen,  had  no  other 
duty  to  perform  and  in  fact  performed 
none  and  were  at  liberty  at  the  hour  of 
9  o'clock  to  place  the  engine  in  the  round- 
house and  go  oft  duty;  instead  of  doing 
this,  they  carelessly,  and  of  their  own 
volition,  exceeded  the  hours  of  service,  not 
putting  up  the  engine  until  11  o'clock; 
that  under  the  rules  and  regulations  of 
the  defendant  company  said  engineer  and 
fireman  were  bound  to  see  to  it  that  they 
did  not  exceed  the  hours  of  service  under 
conditions  within  their  control,  and  that 
said  defendant  had  recently  enforced  said 
rule  by  suspending  an  engineer  and  fire- 
man for  similar  acts;  that  under  the  rule 
aforesaid  said  engineer  and  fireman 
were  required  to  notify  the  train  dis- 
patcher of  the  near  expiration  of  the  16- 
hour  period,  which  in  this  case  the  said 
Gasow  and  Steen  failed  to  do;  that  had 
they  made  a  report  to  the  train  dispatcher 
as  they  were  required  to  do  they  would 
have  been  given  directions  to  roundhouse 
their  engine  and'  go  off  duty  which  they 
should  have  done  without  any  orders. 
The  United  States  moved  for  judgment 
on  the  pleadings.  This  motion  was  sus^ 
tained  and  judgment  was  rendered  for 
the  government  and  two  penalties  of  $50 
each  were  imposed,  and  the  railroad  com- 
pany sued  out  a  writ  of  error.  The  sole 
question  is:  Did  the  company  set  iip  a 
defense  in  its  answer  ? "  It  was  held 
that  it  did  not  and  the  judgment  of  the 
court  below  was  affirmed. 

"  To  require  or  p«irmit  an  employ^  to 
work  ordinarily  implies  knowledge  by  the 
employer,  who  exacts  or  consents  to  the 
doing  of  the  work.  Upon  this  point  refer- 
ence to  the  history  of  the  passage  of  the 
act  is  relevant.  In  the  report  to  the 
House  of  Representatives,  Fifty-Ninth 
Congress,  May  31,  1906,  which  accom- 
j)anicd  the  bill  to  promote  the  safety  of 
i»mployC»s  and  travelers  upon  railroads  by 
limiting  the  hours  of  service  of  employes 
thereon  the  opinion  of  the  committee  was 
expressed  that  it  ought  not  to  be  left  to 
the  discretion  of  the  men  themselves  aa 
to   whether   they  should  work   excessiye 


hours  or  not,  and  the  opinion  of  the 
committee  was  that :  '  The  law  itself 
should  fix  the  maximum  limit  and  pro- 
vide sufficient  penalties  for  any  violation 
thereof.  Neither  the  cupidity  of  the 
men  nor  of  railroad  managers  should 
control  in  a  matter  of  such  vital  in- 
terest to  the  public  safety.'  The  Con- 
gressional Record  also  shows  that  the 
word  'knowingly'  was  inserted  in  the 
bill  during  the  earlier  stages  of  its  prog- 
ress in  the  House  of  Representatives.  Con- 
gressional Record,  Fifty-Ninth  Congress, 
February  18,  1907,  p.  3251.  Section  3  of 
the  House  Bill  originally  read:  'That 
any  such  common  carrier,  or  any  officer 
or  agent  thereof,  requiring  or  knowingly 
permitting  any  employ^  to  go,  be,  or  re- 
main on  duty  in  violation  of  the  second 
section  hereof.'  .Thereafter  (Congres- 
sional Record,  p.  3755)  the  committee  on 
rules  reported  to  the  House  of  Repre- 
sentatives that  the  bill  entitled  *An  act 
to  promote  the  safety  of  employes  and 
travelers  upon  railroads  by  limiting  the 
hours  of  service  of  employes  thereon' 
should  be  taken  up  for  consideration,  and 
that  the  amendment  recommended  by  the 
committee  on  interstate  and  foreign  com- 
merce should  be  agreed  to,  with  an  amend- 
ment which  would  strike  out  the  word 
'knowingly'  in  section  3  just  heretofore 
referred  to;  and  on  March  4,  1907,  when 
the  bill  was  finally  enacted  into  the  law 
now  on  the  statute  books,  the  word 
'knowingly'  had  been  stricken  out  in 
accordance  with  the  recommendation  of 
the  committee  on  rules.  We  attach  very 
great  significance  to  the  action  of  Con- 
gress in  expressly  excluding  the  word 
•  knowingly,'  for,  in  our  opinion,  it  over- 
throws the  force  of  the  contention  of  the 
carrier,  and  sustains  the  interpretation 
which  we  have  put  upon  the  statute." 
Oregon  Short  Line  R.  Co.  t?.  U.  S.,  (C. 
C.  A.  9th  Cir.  1916)  234  Fed.  584,  148 
C.  C.  A.  350,  affirming  (D.  C.  Idaho 
1915)   228  Fed.  561. 

The  statute  imposes  a  positive  and  ab- 
solute duty  on  the  carrier,  the  non -per- 
formance of  which  is  not  excused  by  the 
exercise  of  reasonable  diligence  or  due 
care  on  its  part.  Thus  in  U.  8.  r.  Ore- 
gon-Washington R.,  etc.,  Co.,  (K.  D. 
Wash.  1914)  213  Fed.  688,  affirmed  (C. 
C.  A.  9th  Cir.  1915)  223  Fed.  596,  139 
C.  0.  A.  142)  it  appeared  that  a  tele- 
graph operator  remained  on  duty  for  a 
longer  period  than  9  successive  hours  in 
violation  of  instructions  from  his  supe- 
rior officer  and  without  his  actual  knowl- 
edge, and  it  was  insisted  that  such  in- 
structions and  want  of  knowledge  consti- 
tuted a  complete  defense,  but  the  court 
held  to  the  contrary,  saying:  "  It  is 
urged  that  the  words  *  require  or  permit ' 
imply  consent  or  knowledge  on  the  part 
of  the  employer,  and  this  is  perhaps  their 
common  significance;  but  the  word  'per* 
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mit'  also  means  a  failure  to  prohibit  by 
one  who  has  the  power  and  authority  to 
do  so,  and  in  my  opinion  the  term  is 
here  used  in  the  latter  sense.  The  act 
now  luder  consideration  expressly  pro- 
vides in  section  3  that  '  in  all  prosecu- 
tions under  this  act  the  common  carrier 
shall  be  deemed  to  have  had  knowledge 
of  all  acts  of  all  its  officers  and  agents/ 
and  this  provision  eliminates  all  questions 
of  knowledge  or  criminal  intent.  Nor  can 
the  expression,  '  all  its  officers  and  agents/ 
be  limited  to  general  officers  and  agents, 
as  claimed  by  the  defendant.  The  knowl- 
edge of  such  general  officers  or  agents 
is  imputed  to  the  company  by  the  com- 
mon law,  and  it  is  very  apparent  that  the 
statute  in  question  is  not  merely  declara- 
tory of  the  common  law.' 


»» 


V.  Employees  Within  Act 

In  general. —  Section  1  expressly  pro- 
vides that  the  term  "  employee  "  as  used 
throughout  the  Act  shall  be  held  to  mean 
persons  *'  actually  engaged  in  or  con- 
nected with  the  movement  of  any  train.'* 
See  the  authorities  considered  in  a  note 
to  that  section. 

"Train  dispatcher." — Train  dispatchers, 
being  "employees,"  are  within  the  protec- 
tion of  the  main  part  of  this  section  giv- 
ing to  all  employees  "at  least  eight  con- 
secutive hours  off  duty"  in  each  day, 
counting  from  some  point  in  the  next  day, 
BO  that  it  would  be  impossible  for  car- 
riers to  require  of  them  short-service  peri- 
ods spread  over  the  entire  twenty-four 
hours,  giving  no  opportunity  for  real  re- 
cuperation. Atchison,  etc.,  R.  Co.  v.  U. 
S.,  (C.  C.  A.  7th  Cir.  1910)  177  Fed.  114, 
100  C.  C.  A.  634,  affirmed  (1911)  220  U. 
S.  37,  31  8.  Ct.  362,  55  U.  S.  (L.  ed.) 
361. 

Conductor. —  In  U.  S.  v,  Florida  East 
Coast  R.  Co.,  (C.  C.  A.  5th  Cir.  1915) 
222  Fed.  33,  137  C.  C.  A.  571,  the  pre- 
cise question  arose  as  to  whether  the 
conductor  of  an  interstate  railway  train, 
who  is  required  or  permitted  during  his 
run  to  stop  at  stations  to  report,  trans- 
mit, receive  or  deliver  orders  pertain- 
ing to  or  affecting  his  train,  is  em- 
braced within  the  terms  of  the  proviso. 
The  court  said ;  "  It  will  be  observed 
that  the  first  part  of  the  section  re- 
fers to  employees  generally,  subject  to 
the  act,  and  renders  it  unlawful  for  a 
carrier  to  require  or  permit  any  em- 
ployee to  be  or  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive 
hours,  etc.  The  proviso,  however,  ex- 
cepts operators,  train  dispatchers,  and 
other  employees,  who  by  the  use  of  the 
telegraph  or  telephone  transmit,  report, 
etc.,  orders  pertaining  to  or  affecting  train 
movements,  from  the  general  language 
thus  employed  and  provides  for  them  a 
special   rule.     For   reasons   deemed   wise 


by  the  Congress,  it  was  thought  that  tele- 
graph operators,  train  dispatchers,  and 
other  employees  of  that  class  should  have 
shorter  hours  for  work  and  longer  inter- 
vals of  rest;  and  hence  the  provision  di- 
rectly applicable  to  them,  that  their  work 
hours  should  be  limited  to  9  and  13, 
respectively,  according  as  they  might  be 
employed  in  towers,  offices,  places,  and 
stations  continuously  operated  night  and 
day,  or  in  towers,  offices,  etc.,  operated 
only  during  the  daytime.  The  purpose 
of  adding  the  proviso  was  to  prescribe 
shorter  hours  for  work  for  telegraph  and 
telephone  operators,  and  other  employees, 
whose  primary  and  principal  duty  require 
them  to  operate  telegraphic  instruments 
and  telephone  for  transmitting,  etc.,  or- 
ders affecting  train  movements  generally. 
And  that  such  construction  is  correct  is 
evidenced  by  the  requirement  that  such 
employees  must  perform  their  duties  at  a 
fixed  place  and  that  their  hours  of  service 
at  such  place  shall  not  exceed  those  named 
in  the  proviso.  In  this  connection  it  is 
well  to  recall  the  language  of  the  proviso : 

*  Provided,  that  no  operator,'  etc.,  *  shall 
be  required  or  permitted  to  be  or  remain 
on  duty  for  a  longer  period,'  etc.,  '  in 
all  towers,  offices,  places  and  stations,' 
etc — thus  evideneing  the  intention  that 
such  employees  must  have  a  fixed  place 
for  work,  and  at  such  place  they  should 
not  be  required  or  permitted  to  work  a 
longer  time  than  the  number  of  hours 
prescribed.  If  the  proviso  be  construed 
to  include  a  conductor,  what  number  of 
hours,  it  may  be  asked,  shall  he  be  per- 
mitted to  work  during  the  24-hour  period  ? 
Shall  it  be  16,  13  or  9  hours?  Having  re- 
gard for  the  language  of  the  proviso,  it 
will  be  scarcely  possible  to  give  a  satis- 
factory reply  to  the  question  —  a  diffi- 
culty which  affords  additional  ground  for 
holding  that  as  to  such  employee  the  pro- 
viso is  altogether  inapplicable.  It  seems 
to  us  that  it  would  plainly  violate  ac* 
ceptcd  canons  for  construing  statutes  to 
include  in  the  proviso  a  train  conductor, 
having  no  fixed  place  for  work  except  on 
a  moving  train,  and  who,  under  the  first 
clause  of  section  2,  may  be  required  or 
permitted  to  work  for  the  period  of  16 
hours.  His  primary  and  chief  duty  re- 
quires him  to  look  after  his  train,  and 
stopping  at  a  station  to  transmit  or  re- 
ceive an  order,  affecting  his  immediate 
train,  is  a  mere  incidental  service,  which 
cannot  operate  to  classify  him  as  a  tele- 
graph or  telephone  operator  or  train  dis- 
patcher. The  contention  of  counsel  for 
the  government  is  that  train  conductors 
are  included  in  the  words  of  the  proviso^ 

*  or  other  employee,'  who  by  the  use  of 
the  telegraph  or  telephone  dispatches  re- 
ports, etc.  We  have  endeavored  to  show 
that  it  was  not  the  intention  of  the  law- 
makers to  Bo  include  them.    But  for  an- 
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other  reason  the  construction  insisted 
upon  by  the  government  is  thought 
to  be  erroneous.  The  words  *  or  other 
employs,'  evidently  refer  to  employes 
charged  with  duties  similar  to  those  per- 
formed by  telegraph  operators  and  train 
dispatchers,  in  accordance  with  the  fol- 
lowing recognized  rule  for  the  con- 
struction of  statutes :  '  In  the  enum- 
eration of  particulars,  general  and  com- 
prehensive terms  are  sometimes  used, 
in  the  construction  of  which  reason 
and  good  sense  require  that,  if  you  would 
not  violate  the  intention  of  the  writer, 
their  meaning  must  be  restricted  to  things 
of  a  like  nature  and  description,  with  the 
particulars  among  which  they  are  found.' 
3  Words  and  Phrases,  2328.  Or,  to  state 
the  rule  in  somewhat  different  language: 
'  Ejusdem  generis  means  of  the  same  kind 
or  species.  The  words  are  used  to  desig- 
nate a  rule  of  construction:  "When  an 
author  makes  use,  first,  of  terms,  each 
evidently  confined  and  limited  to  par- 
ticular class  of  a  known  species  of  things, 
and  then,  after  such  specific  enumeration, 
subjoins  a  term  of  very  extensive  signifi- 
cation, this  term,  however  general  and 
comprehensive  in  its  possible  import,  yet 
when  thus  used,  embraces  only  things 
ejusdem  generis"  —  that  is,  of  the  same 
kind  or  species  with  those  comprehe^^ded 
by  the  preceding  limited  and  confined 
terms.'  3  Words  and  Phrases,  2328.  This 
proviso  of  section  2  of  the  Hours  of  Serv- 
ice Act,  was  construed  by  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in 
Missouri  Pac.  R.  Co.  v.  U.  S.,  [C.  C.  A. 
8th  Cir.  19141  211  Fed.  893-897,  at  page 
897,  128  C.  C.  A.  271,  at  page  275,  where 
it  was  said  by  the  court:  *As  the  word 
"employee"  in  the  proviso  of  section  2 
includes  "  operator "  and  "  train  dis- 
patcher," for  the  latter  are  both  em- 
ployees, the  conclusion  here  is  irresistible 
that  Congress  intended  by  the  use  of  the 
words  "  other  employee "  to  mean  an  em- 
ployee engaged  primarily  in  the  same 
class  of  service  as  would  be  performed  by 
an  operator  or  train  dispatcher.'  In  our 
construction  of  the  statute  we  have 
steadily  kept  in  view  the  beneficent  pur- 
pose of  the  law." 

In  U.  S.  r.  Chicago,  etc.,  R.  Co.,  (D. 
C.  Idaho  1914)  219  Fed.  1011,  the  facts 
were  as  follows:  One  Perry,  a  conductor 
in  the  defendant's  service,  regularly  en- 
gaged in  and  connected  with  the  move- 
ment of  its  trains  in  interstate  commerce, 
went  on  duty  at  3:15  a,  m.,  with  instruc- 
tions to  meet  another  train  of  the  defend- 
ant at  a  siding.  After  waiting  thirty 
minutes  at  the  siding  Perry  used  the 
telephone  installed  at  that  point  for  the 
purpose  of  communicating  with  the  train 
dispatcher.  Thereafter  he  remained  on 
duty  until  5:40  p.  m.  and  was  therefore 
on  duty  continuously  for  a  period  of  14 
boars  and  26  minutes.    The  issue  arose^ 


if  under  the  provisions  of  section  2  Perry 
were  deemed  a  conductor  only,  there  was 
no  violation  of  the  Act,  but  if  by  reason 
of  his  use  of  the  telephone,  he  came  within 
the  proviso  of  the  section,  there  was  a 
distinct  violation.  To  the  contention  of 
the  government  that  by  using  the  tele- 
phone at  the  siding  Perry  automatically 
became  subject  to  the  limitation  appli- 
cable to  the  class  of  employees  covered,  by 
the  proviso,  the  court  said:  "  Primarily 
Perry  w«8  a  conductor  and  not  an  oper- 
ator or  a  train  dispatcher.  By  resort  to 
the  strict  letter  of  the  proviso,  doubtless 
the  language  may  be  made  to  cover  such  a 
case;  but  the  statute  should  have  a  sen- 
sible construction,  and  its  general  pur- 
pose may  be  effected  without  adopting  a 
view  so  harsh  and  onerous  primarily  to 
the  railroad  company  but  ultimately  to 
the  public,  upon  whom  the  burden  of  ex- 
pense must  finally  rest.  The  purpose  im- 
doubtedly  was  to  protect  the  lives  both 
of  passengers  and  of  employes,  and  also 
to  safeguard  freight  in  transit.  It  was 
understood  that,  if  one  who  is  engaged 
as  an  operator  or  a  train  dispatcher  were 
required  to  remain  on  duty  continuously 
for  more  than  a  certain  length  of  time, 
through  weariness  and  the  need  of  sleep 
he  might  become  inattentive  to  his  duties 
and  fail  to  hear  or  see  that  which  he 
ought  to  hear  and  see.  But  no  such  peril 
arises  in  a  case  like  this.  If,  through 
weariness,  the  conductor  should  fall 
asleep,  or  fail  to  resort  to  the  telephone, 
as  directed  by  the  general  order  above 
quoted,  there  could  be  no  danger,  for  in 
such  a  contingency  his  train  would  re- 
main in  a  place  of  safety;  and,  upon  the 
other  hand,  if  he  does  resort  to  the  tele- 
phone the  very  necessity  of  acting  g^ves 
assurance  that  he  will  be  awake  and  suffi- 
ciently alert  to  report  and  receive  his 
orders.  Certainly,  under  such  conditions, 
it  would  require  no  greater  degree  of  con- 
sciousness or  mental  activity  to  properly 
transmit  and  receive  a  telephone  message 
than  it  would  to  receive  and  correctly 
read  an  order  transmitted  from  the  dis- 
patcher's ofiioe  by  telegraph  and  delivered 
by  the  local  operator.  While  the  govern- 
ment is  insisting  upon  a  literal  accepta- 
tion of  the  language  of  the  proviso  in 
this  particular,  it  is  under  the  necessity 
of  applying  a  more  liberal  rule  to  other 
phraseology  contained  therein.  Here  is  a 
siding  with  no  station,  but  with  a  tde- 
phone  instrument  presumably  attached  to 
a  telegraph  pole.  If,  by  reason  of  his 
use  of  the  telephone.  Perry  fell  within 
the  limitations  prescribed,  which  period 
are  we  to  a«1opt,  nine  hours  or  thirteen 
hours?  The  statute  proyides  that  an 
operator  shall  not  remain  on  duty  for  a 
longer  period  than  nine  hours  "  in  all 
towers,  offices,  places  and  stations  eon- 
tinuously  operated  night  and  day.* 
Clearly  this  was  not  audi  a  pUce,    iJid 


.  for  no  longer  period  than  thirteen  hours 
"  in  all  towers,  offices,  places,  and  stations 
continuously  during  the  davtime."  It  is 
equallj  clear  that  this  was  liot  auch  nlacc 

At  least,  there  is  n ' 

ing   tha 

during  1 

nousl;    operated    night    and    day.'     And 

there  is  no  other  alternative.     The  truth 

IS  that,  strictly  speaking,  it  is  not  a  place 

operated  either  day  or  night." 

Yardmastera  whose  duty  it  is  to  diiWt 
train  movements  by  telephone  are  within 
^,X  '^'"'"^  "f  *''«  following  provision : 
OiwratoT,  train  dispatcher,  or  other  em- 
ploye who  hy  the  use  of  the  tel^raph 
or  telephone  diBpa;tche8,  reports,  trans- 
mita,  receives,  or  delivers  orders  pertain- 
ing to  or  affecting  train  movements,"  etc 
U.  S.  V.  Pennsylvania  R.  Co.,  {E.  D.  Pa. 
1917)    239  Fed.   676. 

Switch   tendera.— Switch    txtiHsm  hnc. 


to  the  crews,  or  narticipated  in  by  the 
switch  tender,  being  preceded  by  his  re- 
ception of  a  telephoned  order  directing 
it.  Our  decision  of  August  0,  1!>15,  in 
Cliicngo,  etc.,  R.  Co.  r.  U.  S.,  reported 
in  [C.  C.  A.  7th  Cir.  1B15]  226  Fed.  27, 
141  C.  C.  A.  135,  and  followed  by  us  in 
Chicago,  eU-.,  B.  Co.  v.  U.  S.,  [C.  C.  A. 
7th  Cir.  19)6J  226  Fed.  30,  141  C.  C.  A. 
138,  is  against  the  proposition,  advanced 
for  plaintiff  in  error,  that  the  18-hour 
limit,  and  not  the  B-hour  limit,  applies; 
and  upon  the  authority  of  those  cases 
the  judgment  of  the  District  Court  must 
bo  and  is  altlrmed." 

In  Chicago,  etc.,  R,  Co.  p.  U.  S.,  (C.  C. 
A.  7th  Cir.  1916)  226  Fed.  27,  141  C.  C. 
A.  136,  the  court  said:  "Violation  of 
the  statute  is  conceded  if  the  employes  in 
question  come  within  tlie  class  designated 
tn  the  proviso  and  if  the  telephone  com- 

i — .: made    hv    thf-m    urn    ini'liKliHl 
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to  obe>'  would  be  an  order;  but  it  urges 
that  onl^  such  orders  /the  violation  of 
which  might  result  in  some  accident '  fall 
within  the  purpose  and  therefore  within 
the  scope  of  the  statute. 

"  Unquestionably,  the  important  object 
of  the  statute  was  to  conserve  the  safety 
of  the  traveling  public  and  of  railroad 
employes;  the  relation  between  industrial 
fatigue  and  inefficiency  waa  recognized; 
fche  statute  aims  to  obviate  the  latter  by 
checking  the  former.  Not  merely  safety, 
but  general  efficiency,  promptness  of  serv- 
ice is  thereby  promoted.  Goncededly, 
greater  regularity  in  the  passenger  service 
18  secured,  if  the  defencmnt's  trains  are 
no  longer  slowed  down  and  held  up  at 
the  crossing.  Orders  designed  to  accom- 
plish even  this  result  would,  therefM'e, 
be  within  the  purview  of  the  act. 

**  But  who  can  say  that  the  violation  of 
any  order  pertaining  to  o^  a£fecting  train 
movements  might  not  result  in  some  acci- 
dent? That  other  measures  obviated  the 
possibility  of  a  collision  at  the  Greaham 
crossing  is  inunaterial,  for  surely  reg- 
ularity of  service  at  that  point  might 
well  prevent  an  accident  at  some  other 
point.  The  information  telephoned  by 
the  switchman  was  equivalent  to  a  direc- 
tion to  the  leverman  to  let  the  oncoming 
passenger  train  pass;  an  order,  orig- 
mated,  it  is  true,  by  some  superior  officer, 
not  by  the  switchman,  but  none  the  less 
an  order  transmitted  by  him.  .  .  .  The 
principal  contest  is  whether  the  words 
*  other  employ^  who  by  the  use  of  the 
telegraph  oi;  telephone  dispatches,  reports, 
transmits,  receives  or  delivers  orders  per- 
taining to  or  affecting  train  movements' 
are  to  be  limited  by  the  application  of 
the  ejusdem  generis  rule  of  construction, 
to  a  class  of  which  operators  and  train 
dispatchers  are  representatives.  In  a 
case  practically  identical  with  the  in- 
stant case,  this  construction  has  been 
adopted.  Missouri  Pac.  R.  Co.  v.  U.  S., 
supra;  contray  U.  S.  t?.  C,  C,  C.  &  St.  L. 
Ry.  Co.  (oral  decision  Dec.  12,  1911, 
United  States  District  Court,  Southern 
District  of  Ohio;  writ  of  error  dismissed 
by  stipulation  Oct.  16,  1912).  The  con- 
trary view  was  also  assumed  to  be  cor- 
rect in  the  Houston  Case,  attpra,  in  refer- 
ence to  towermen.  The  class  is  held  in 
the  M.  P.  Ry.  Case  to  be  those' employes 
whose  duties  primarily  involve  the  use  of 
the  telegraph  and  t^ephone  in  connec- 
tion with  such  orders. 

"  This  decision  was  followed  in  U.  S.  v. 
Florida  East  Coast  R.  Co.,  222  Fed.  33, 
197  C.  C.  A.  671,  (C.  C.  A.  5th  Cir.) 
[1915]  Judge  Walker  dissenting,  in  the 
case  of  a  train  conductor,  partly  on  the 
ground  that  hia  'primary  and  principal 
duty  *  did  not  require  him  to  operate  tele- 
graphic instruments  and  telephones  for 
transmitting  such  orders,  but  also  on  the 
further  ground  that  stopping  at  a  sta- 
tion to  transmit  or  receive  an  order  af- 


fecting his  immediate  train  is  a  mere  inci- 
dental service,  not  done  in  the  fixed  place, 
held  to  be  implied  in  the  phrase  'to  re- 
main on  duty  for  a  longer  period,  etc.,  in 
all  towers,  offices,  places  and  stations." 
It  is  unnecessary  to  consider  this  last 
point  because  these  employees  were  regu* 
iarly  stationed  at  the  shanty  in  which  the 
telephone  was  located;  their  duty  to 
transmit  the  information  by  telephone  to 
the  Gresam  leverman  was  not  incidental, 
but  regular  and  habitual.  It  was  not, 
however,  in  any  sense  their  principal  and 
primary  duty;  that  was  to  attend  to  the 
Blue  Island  freight  yard  switches.  We 
cannot,  however,  agree  that  the  words 
'othei'  employee  who  by  the  use,*  etc, 
transmits  such  orders,  are  to  be  qualified 
by  an  implied  limitation  to  those  whose 
primary  and  principal  duty  is  thus  de- 
scribed. The  remedial  purpose  of  tljis  act, 
to  protect  human  life  and  to  promote 
railroad  efficiency,  demands  that  despite 
its  penal  character  its  provisions  shall  be 
construed  and  the  intent  of  Congress 
found  from  the  language  actually  used, 
interpreted  according  to  its  fair  and  obvi- 
ous meaning.  Congress  may  well  have 
deemed  it  unsafe  to  permit  employees 
whose  duty  it  is,  not  primarily  or  prin- . 
cipally,  but  ordinarily  and  habitually,  to 
transmit  such  important  orders,  and  in 
doing  so  to  exercise  whatever  measure  of 
^ill,  care,  alertness,  and  attention  the 
use  of  either  telegraph  or  telephone  re- 
quires, to  work  16  hours,  however  simple 
or  nonfatiguing  their  ordinary  tasks  may 
be." 

Towerman. — The  word  "orders"  as 
used  in  the  section  is  not  confined  to  what 
the  railroads  technically  call  '*  train 
orders,"  that  is,  such  orders  as  emanate 
from  the  train  dispatcher's  office,  and  are 
reduced  to  writing  and  handed  to  the 
condiictor  and  engineer  of  a  train.  An 
order  affecting  train  movements  may  be 
given  by  a  wave  of  the  hand  or  the  flash 
of  a  lantern,  and  its  disobedience  might 
cause  as  dire  consequences  as  the  failure 
to  obey  a  written  message.  Necessarily 
an  order  affecting  train  movements  can  he 
given  by  any  subordinate  having  to  do 
with  trains  and  switches,  such  as  a  tow- 
erman. U.  S.  V.  Houston  Belt,  etc.,  R. 
Co.,  (C.  C.  A.  6th  Cir.  1913)  205  Fed.  344, 
126  C.  C.  A.  481. 

Telegraph  operators  engaged  in  wreck* 
ing  or  relief  service. —  "  The  act  itself  in 
terms  applies  to  hours  of  service  in  all 
towers,  offices,  places,  and  stations  oper- 
ated by  day  or  night,  and  the  third  sec- 
tion of  the  act  expressly  excludes  from  its 
provisions  the  crews  of  wrecking  or  relief 
trains.  The  language  *  towers,  offices, 
places  and  stations,'  in  the  sense  in 
which  it  is  used  in  the  act,  refers  to  tele- 
graph offices  generally,  as  distinguished 
from  emergency  work  of  the  character 
required  of  an  employ6  in  attendance  at 
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a  wreck  out  on  tie  line  of  the  road.  The 
reason  that  actuated  Congreea  in  exclud- 
ing the  crews  ot  wrecking  and  relief 
trains,  from  the  operation  of  the  Act,  is 
t«>o  manifest  to  need  special  commeDt,  aod 
for  like  TeaB<Hi  the  provision  of  section  2 
does  not  apply  to  telegraph  operators  en- 
gaged in  wrecking  or  relief  service, 
whether  the;  may  be  considered  techni- 
cally members  of  the  crews  of  the  wreck- 
ing or  relief  trains,  Th^  may  not,  in 
a  sense,  he  termed  one  of  the  crew  of  a 
wracking  or  relief  train,  but  they  are  em- 
ployes enga^ted  in  and  about  service  in 
connection  with  the  wreck,  quite  as  im- 
portant as  that  of  any  mem  tier  of  the 
crew  proper,  and  whose  work  is  of  an 
emergency  character,  and  necessarily  of 
uncertain  duration.  To  extend  the  Act 
to  one  so  employed  would  be  contrary 
to  the  provisions  and  spirit  of  the  Act, 
and  entirely  inconsistent  with  its  mani- 
fest purpose  and  Intent."  U.  Sj.  v.  Bal- 
timore, etc.,  R.  Co.,  (N.  D.  W.  Va.  1016) 
226  Fed.  220. 
Employees    of  tennjiuU  company. —  In 


and  delivery,  it  hires  several  switching 
engines,    wliich    take    '  drags '    of    cars  — 

i.  e.,  one  or  more  cars  fastened  to  the  en- 
gine —  wherever  they  are  wanted  within 
the  terminal  limits.  It  owns  no  cars,  and 
transports  no  passengers.  To  manage 
these  'drags,'  so-called  '  switching 
crews '  are  employed  by  the  Terminal, 
each  consisting  of  a  conductor,  engineer, 
and  a  number  of  brakemen  deemed  suM- 
cient.  It  thus  appears  that  the  only 
business  at  the  Terminal  is  to  provide  for 
some  ten  or  more  interstate  raUwaye,  and 
certain  steamship  lines,  which  have  no 
Long  Island  termini,  a  place  for  the  re- 
ceipt and  delivery  of  freight,  doing  the 
same  kind  of  work  which  the  railroads 
themselves  do  at  (e.  g.)  their  New  Jersey 
stations.  This  work  is  done  in  pursuance 
of  identical  written  contracts  with  the 
Terminal's  several  patrons,  under  which 
the  Terminal  is  paid  so  much  per  hun- 
dredweight for  freight  transported,  re- 
ceives and  delivers  goods  in  the  name  of 
(e  g.)  the  Erie  fiailroad,  issues  the  bill 
of  lading  of  the  proper  company,  and  col- 
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pend  for  scope  and  efTect  on  the  declar- 
atory preamble,  which  states  that  the  act 
applies  only  to  common  carriers  engaged 
in  the  described  commerce  and  '  their 
officers,  agents,  and  employes.'  This  lim- 
its the  word  '  employes  *  to  those  of  a 
common  carrier,  and  does  not  permit  its 
extension  to  the  servants  of  an  agent 
which  is  not  itself  a  common  carrier." 

VI.  "  On  Duty  " 

In  general. —  The  24-hour  period  must 
be  counted  from  the  time  the  operator 
goes  on  duty.  U.  S.  v.  Missouri  Pac.  R. 
Co.,   (D.  C.  Colo.  1916)    236  Fed.  944. 

Beginning  of  service. — The  time  be- 
tween reporting  for  duty  and  starting  on 
a  run  should  be  counted  in  computing  the 
sixteen  hours  period  of  duty,  notwith- 
standing the  pay  of  the  employee  begins 
only  at  the  starting  time.  U.  8.  r.  Den- 
ver, etc.,  R.  Co.,  (D.  C.  N.  M.  1912)  197 
Fed.  629,  wherein  the  court  said:  "It  is 
doubtful  if  any  definition  of  the  words 
*  on  duty '  can  be  clearer  than  the  words 
themselves.  Manifestly,  however,  they 
mean  to  be  either  actually  engaged  in 
work  or  to  be  charged  with  present  re- 
sponsibility for  such  should  occasion  for 
it  arise.  Tested  by  this  definition,  the 
crew  during  the  preparatory  15  minutes 
was  clearly  on  duty.  They  were  at  the 
starting  point  pursuant  to  a  rule  of  the 
defendant  company  requiring  them  to  be 
there.  They  were  engaged  in  work  neces- 
sary to  the  trip.  The  conductor,  accord- 
ing to  the  proofs,  was  getting  his  bills 
and  orders,  the  brakemen  were  looking 
over  the  train  to  detect  defective  cars  and 
equipment  and  in  going  to  the  roundhouse 
to  bring  the  engines  and  to  couple  them 
to  the  train.  With  all  of  these  unper- 
formed the  train  could  not  have  moved. 
With  some  unperformed  the  train  would 
probably  have  moved  only  to  destruction 
for  lack  of  orders  or  of  safe  equipment. 
These  duties  were  quite  as  important  as 
those  after  the  train  started,  and,  con- 
trary to  what  counsel  contend,  impress  us 
as  constituting  quite  as  great  a  strain 
upon  the  nervous  and  physical  energies  as 
arose  after  the  train  was  actually  in  mo- 
tion. We  believe  such  to  have  been  as 
much  in  the  congressional  mind  in  declar- 
ing what  length  of  duty  shall  call  for 
rest  as  those  connected  with  a  train  actu- 
ally moving.  Nor  does  it  detract  from 
this  view  that  the  men  were  paid  noth- 
ing for  this  preliminary  work.  The  de- 
fendant can  hardly  be  heard  to  contend 
this  in  the  face  of  its  rule  requiring  this 
very  service.  Presumably,  however,  in 
fixing  -a  rate  of  compensation  beginning  in 
terms  only  with  the  starting  time,  the 
employes  and  the  railroad  took  into  con- 
sideration the  rule  just  mentioned,  so 
that  after  all  this  preliminary  work  was 
not  really  done  gratuitously,  but  was 
merged  into  a  scale  of  wages  mutually 


satisfactory  to  all  concerned.  At  any 
rate,  labor  does  not  cease  to  be  such  be- 
cause not  paid  for,  nor  does  duty  oeabe 
to  exist  because  performed  without  com- 
pensation in  connection  with  duty  for 
which  there  was  compensation." 

Where  an  interstate  carrier  had  a  rule 
requiring  engineers  to  report  thirty  min- 
utes before  leaving  time,  during  which 
they  were  require<l  to  overlook  iheir  en- 
gines in  preparation  for  the  trip,  to  see 
that  they  were  properly  oiled  and  the 
brakes  O.  K.,  and  to  connect  the  engines 
with  their  trains,  the  time  so  occupied 
constituted  a  part  of  their  term  of  duly 
and  this  though  it  was  the  custom  of  the 
carrier  not  to  strictly  enforce  the  rule. 
U.  S.  V.  Illinois  Cent.  R.  Co.,  (N.  D.  la. 
1910)  180  Fed.  630. 

A  brakeman  "  deadheading  **  back  to  the 
beginning  of  his  run  after  having  reached 
the  end  is  not  on  duty.     Osborne  f.  Cin- 
cinnati, etc.,  R.  Co.,   (1914)    158  Ky.  176, 
164    S.    W.    818,    Ann.    Cas,    1915D    449, 
wherein   the   court   said:      "An   employee 
does  not  come  within  the  protection  of  the 
act,  nor  does  the  railroad  company  vio- 
late its  provisions,  unless '  and  until  the 
employee  shall  have  been  on  duty  for  a 
longer    period    than    sixteen    consecutive 
hours  while  actually  engaged  in  or  con- 
nected   with    the    movement   of    a    train. 
Under   this   act  the  hours   of   service  do 
not  begin  wlien  the  employee  is  directed 
to  go  to  a  place  to  work  in   conne<*tion 
with  the  movement  of  the  train  on  which 
he  is  engaged,  or  until  he  is  required  to 
be  and  is  present  at  the  proper  place  able 
and    ready    to    do    something    connected 
with  the  movement  of  the  train.     For  ex- 
ample,  if  trainmen  were  required   to  be 
at  the  place  of  departure  30  minutes  be- 
fore the  train  left  for  the  purpose  of  in- 
specting   the    train    or    performing    any 
other  dutv  in  connection  with  its  contem- 
plated  movement,  this  30  minutes  should 
be  included  in  the  hours  of  service,  if  the 
employee  was  at  his  post  of  duty  during 
this  time.     The  act  does  not  mean   that 
the  hours  of  service  connected  with  the 
movement  of  the  train  only  begin  when 
the   train  '  was    actually    started    on    its 
journey,  or  that  these  hours  are  only  to 
be   computed   during   the   time  that   the 
train  is  actually  running.    A  narrow  con- 
struction   like   this    would    in    many    in- 
stances rob  the  employee  of  the  benefit  of 
many   minutes   as   well   as   hours   during 
which    he   might    be   connected   with   the 
movement  of  the  train  in  preparing  it  for 
departure,  or  in  serving  it  in  some  way 
when  delayed  on  its  journey.     Upon  this 
point   the   federal   decisions  are   uniform 
in  holding  that  the  hours  of  service  arc 
not  confined  to  the  actual  running  time 
of  the  train.     These  decisions,  while  also 
uniform  in  giving  to  the  act  a  liberal  con- 
struction to  carry  out   its  humane  and 
life-saving  purpose,  are  yet  agreed  tlwt 


the  Huploj'ee  mtut  be  actuBll;  engaged 
in  or  connected  with  the  movement  of 
the  train  before  he  brings  himself  wilhin 
the  Kope  of  the  act.     But  the  time  that 


a.t  which  hiB  duties  connected  with  the 
movement  of  the  train  are  to  twgin  should 
not  be  counted  in  estimating  the  houTi 
of  service  he  is  employed,  because,  dur- 
ing this  time,  he  is  not,  within  the  mean- 
ing of  the  act,  ragaged  in  any  service 
connected  with  the  movement  of  the  train. 
He  is  only  preparing  to  put  himself  in  a 
position  where  he  can  render  some  service 
connected     with     the     movement     of    a 

DividiuK  honra  of  Mrrice. —  It  is  per' 
misaible  for  a  railroad  company  to  divide 
the  hours  of  service  provided  thone  hours 
of  service  do  not  exc^  nine  hours  in  any 
twenty-tour  hour  period.    U.  S.  v,  Mi»- 


lease  sITects  the  time  which  the  employee 
ia  entitled  to  remain  off  duty  at  the  end 
of  his  service."  Minneapolis,  etc.,  R.  Co. 
V.  U.  S.,  (C.  C.  A.  Sth  Cir.  1917)  243 
Fed.  ftO,  157  C.  C.  A.  358,  affirming  (S.  D. 
la.   i016)   2,18  Fed.  414. 

Continuity  of  service  — /n  general.- — 
In  Simthern  Pae.  Co.  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1015)  222  Fed.  46,  137  C. 
C.  A.  584,  the  government  contended  that 
the  operation  of  a  train  from  its  point  of 
origin  to  its  point,  of  destination  is  a  unit, 
that  the. duty  to  operate  such  train  by 
employees  from  its  point  of  origin  to 
its  point  of  destination  is  also  a  unit, 
and  that  delays  with  Borre»ponding  re- 
leases along  the  road  are  merely  inci- 
dental, may  not  be  deducted  and  do  not 
in  law  affect  the  continuous  duty  for  the 
unit  of  service.  The  court  said:  "We 
find  no  authority  for  this  construction 
of  the  statute.     In  our  opinion  the  stal> 
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lieved  from  duty  for  one  hour  and  thirty 
minutes  while  waiting  at  a  station  for 
other  trains  to  pass.  In  that  case  we 
held  that  there  was  lack  of  freedom  from 
restraint,  and  of  that  release  from  the 
duty  to  stand  by  and  wait  for  ordeffl 
which  prevent  the  full  and  free  exercise 
of  an  opportunity  to  rest.  In  U.  8.  v, 
Minneapolis,  etc.,  R.  Co.,  [S.  D.  la.  1916] 
236  Fed.  414,  Judge  Wade  said:  *  Rest 
is  largely  psychological.  The  circum- 
stances must  be  such  as  to  induce 
rest.  .  .  .  The  public  is  interested  in  act- 
ual rest,  not  m  opportunities  for  rest.' 
In  harmony  with  this  view  of  the  stat- 
ute are  U.  8.  r.  Chicago,  etc.,  R.  Co., 
[E.  D.  Wash.  1912]  197  Fed.  624;  U.  8. 
f?.  Northern  Pac.  R.  Co.,  [E.  D.  Wash. 
1914]  213  Fed.  639;  U.  S.  v.  Chicago, 
etc.,  R.  Co.,  [W.  D.  Mich.  1914]  219  Fed. 
342,  and  Minneapolis,  etc.,  R.  Co.  t\  U.  S. 
[C.  C.  A.  8th  Cir.  1917]  245  Fed.  60,  il57 
C.  C.  A.  356]." 

In  U.  8.  V.  Atchison,  etc.,  R.  Co.,  (D.  C. 
N.M.  1916)  232  Fed.  196,  the  court  said: 
"  The  first  count  charges  a  violation  of 
the  Act  by  defendant  m  permitting  its 
telegraph  operator,  •  H.  H.  Edwards,  to 
remain  on  duty  from  8  a.  m.  to  6  p.  M. 
at  the  station  of  Las  Cruces.  this  state, 
on  April  1,  1916,  or  a  period  of  one 
hour  in  excess  of  that  provided  by  the 
statute.  The  stipulation,  admitting 
formal  and  jurisdictional  facts  relating  to 
aaid  count,  reads: 

"  *  That  defendant,  during  the  24-hour 
period,  beginning  at  the  hour  of  8  o'clock 
a.  m.  on  April  1,  1915,  at  its  office  and 
station  at  Las  Cruces,  in  the  state  of 
New  Mexico,  within  the  jurisdiction  of  • 
this  court,  required  and"  permitted  its 
certain  telegraph  operator  and  employ^, 
to  wit,  H.  H.  Edwards,  to  be  and  remain 
on  duty  in  said  24-hour  period  as  follows: 
From  the  hour  of  8  o'clock  a.  m.,  on  said 
date,  to  the  hour  of  12  o'clock  noon,  on 
said  date,  and  from  the  hour  of  1  o'clock 
p.  m.  to  the  hour  of  6  o'clock  p.  m.,  on 
said  date,  said  employ^  was  required  to 
use  said  telegraph  or  telephone  for  the 
purposes  mentioned  in  paragraph  3  hereof. 
That  during  the  one-hour  period  from  12 
o'clock  noon,  on  said  date,  to  the  hour  of 
1  o'clock  p.  m.,  on  said  date,  said  tele- 
graph operator  and  employ^  was  permit- 
ted and  required  to  and  did  leave  said 
office  and  station.  That  during  said  one- 
hour  period  said  operator  and  employ^ 
was  not  subject  to  call  by  defendant  com- 
pany, except  in  case  of  emergency.  That 
said  time  was  absolutely  his  own,  to  do 
with  as  he  saw  fit,  and  that  all  or  a  part 
of  said  one-hour  period  was  spent  by  said 
operator  and  employ6  in  eating  one  of 
his  regular  meals.^ 

"  It  is  thus  seen  the  question  presented 
is  this:  Did  the  break  of  one  hour,  from 
12  m.  to  1  p.  m.,  at  which  time  the  em- 
ploy^ of  defendant  was  off  duty  and  not 


subject  to  call,  unless  in  case  of  an  emer- 
gency, relieve  defendant  from  liability  for 
the  penalty  imposed  by  the  Act  ?  The  gov- 
ernment contends  to  the  contrary,  and, 
in  support  of  its  position,  relies  upon 
U.  8.  r.  Chicago,  etc.,  R.  Co.,  [W.  D.  Mich. 
1914]  219  Fed.  342;  U.  8.  v.  Northern 
Pac.  R.  Co.,  [E.  D.  Wash.  1914]  213  Fed. 
539;  Northern  Pac.  R.  Co.  v.  U.  8.,  [C. 
C.  A.  9th  Cir.  1915]  (in  the  appellate 
court)  220  Fed.  108,  136  C.  C.  A.  200.  On 
the  other  hand,  defendant  contends  it  is 
not  liable  under  the  stipulated  facts,  and 
relies  upon  U.  8.  v.  Atchison,  etc.,  R.  Co., 
[1911]  220  U.  8.  37,  31  8.  Ct.  362,  65 
U.  8.  (L.  ed.)  361,  affirming  [C.  C.  A. 
7th  Cir.  1910]  177  Fed.  114,  100  C.  C. 
A.  534. 

**  From  a  reading  of  the  above-eited 
cases  it  appears,  in  those  relied  upon  by 
the  plaintiff,  the  release  of  the  employ^ 
from  duty  was  but  temporary,  he  all  Uie 
while  remained  subject  to  recall;  whereas, 
in  the  case  relied  upon  by  defendant,  the 
release*  from  duty  was  absolute,  ex- 
cept in  case  emergency  arose.  Un- 
der the  stipulated  facts,  although  the 
station  of  Las  Cruces  was  one  continu- 
ously operated  day  and  night,  yet,  as  the 
operator  was  not  by  the  company  per- 
mitted to  remain  on  duty  more  than  9 
hours  out  of  the  24,  oonsiituting  a  day,  I 
am  of  the  opinion  that  the  principle  in- 
volved and  determined  in  the  case  of  U. 
8.  V.  Atchison,  etc.,  ^R.  Co.,  9upra,  is  not 
only  determinable  of  the  case  at  bar,  but, 
having  in  mind  the  purpose  of  Congress 
in  the  enactment  of  the  law,  that  purpose 
is  better  subserved  by  permitting  an 
operator  to  work  9  hours  out  of  10,  with 
1  hour  absolutely  his  own,  except  in  cases 
of  emergency,  that  he  may  take  his  meals, 
relax,  and  have  recreation,  than  would 
be  the  case  where  he  is  permitted  to 
work  9  continuous  consecutive  hours." 

"A  release,  so  as  to  justify  a  deduction 
of  time,  under  the  statute,  can  only  be 
given  by  some  officer  or  agent  having  au- 
thority to  give  it."  D«iver,  etc.,  R.  Co.  v, 
U.  8.,  (€.  C.  A.  8th  Cir.  1916)  233  Fed. 
62,  147  C.  C.  A.  132. 

Period  alloired  for  meals. —  The  time 
allowed  for  meals  should  not  be  deducted 
in  computing  the  sixteen  hour  period. 
U.  S.  V.  Chicago,  etc.,  R.  Co.,  (E.  D.  Wash. 
1912)  197  Fed.  624,  wherein  the  court 
said :  "  The  statute  uses  the  terms,  *  six- 
teen consecutive  hours,'  and  *  continuously 
on  duty';  and  while,  literally  speaking, 
*  consecutive '  means  succeeding  one  an- 
other in  regular  order,  with  no  interval 
or  break,  and  the  word  *  continuously  * 
means  substantially  the  same,  yet  it  is 
manifest  that  no  such  strict  or  literal 
meaning  of  these  expressions  was  in- 
tended. The  purpose  of  the  statute,  as 
indicated  by  its  title,  is  to  promote  the 
safety  of  employes  and  travelers  upon 
railroads,  by  limiting  the  hours  of  labor 
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of  those  who  are  in  control  of  dangerous 
agencies,  lest  by  excessive  periods  of  duty 
they  become  fatigued  and  indifferent,  and 
cause  accidents  leading  to  injuries  and 
destruction  of  life.  ...  I  cannot  believe 
that  by  the  expressions,  '  sixteen  consecu- 
tive hours/  and  '  continuously  on  duty,' 
Congress  intended  to  include  only  those 
who  are  employed  for  16  hours,  without 
interruption  for  meals  or  otherwise.  Con- 
gress was  no  doubt  mindful  of  the  fact 
that  no  laboring  man  works  for  16  con- 
secutive hours,  or  is  on  duty  continuously 
for  that  period,  without  food  or  drink, 
except  in  cases  of  dire  necessity,  and  the 
act  should  not  be  so  restricted.  It  may 
be  said  that  trainmen  are  on  duty  and 
subject  to  call  during  meal  hours,  but 
this  is  only  because  such  is  the  will  of 
their  employers.  If  a  railroad  company 
may  relieve  its  employ6s  from  service  dur- 
ing meal  hours,  it  may  also  relieve  them 
from  service  every  time  a  freight  train 
is  tied  up  on  a  side  track  waiting  for 
another  train,  and  thus  defeat  the  very 
object  the  legislature  had  in  view." 

Brief  periods  allowed  for  meals  and 
other  purposes  do  not  interrupt  the  con- 
tinuity of  service  and  should  not  be  de- 
ducted in  computing  the  thirteen-hour 
period  a  telegraph  operator  may  remain 
on  duty.  U.  S.  v.  Chicago,  etc.,  R.  Co., 
(W.  D.  Mich.  1914)   219  Fed.  342. 

Period  of  rest  at  end  of  nm  out.^ 
Where  a  train  crew  made  a  round  trip 
covering  seventeen  or  eighteen  hours  alto- 
gether, it  was  held  that  the  fact  that 
there  was  a  stop  of  from  two  to  three 
hours  at  the  end  of  the  run  out  and  be- 
fore the  return  trip  was  begun  did  not 
break  the  continuity  of  the  service  so  as 
to  relieve  the  railroad  company  from  lia- 
bility under  the  Hours  of  SService  Act. 
Minneapolis,  etc.,  R.  Co.  v,  U.  8.,  (C.  C. 
A.  8th  Cir.  1917)  246  Fed.  60,  167 
C.  C.  A.  366,  {affirming  (S.  D.  la.  1916) 
236  Fed.  414),  wherein  the  court  said: 
"That  an  employ^  is  absolutely  relieved 
from  service  is  not  of  controlling  import- 
ance, if  the  time  is  so  short  or  the  oppor- 
tunities-for  rest  are  so  meager  that  for 
all  practical  purposes  an  employ^  does 
not  have  the  opportunity  for  rest  which 
the  law  requires.  It  was  decided  in 
Southern  Pac.  Co.  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  [1915])  222  Fed.  46,  137  C.  C.  A. 
684,  that  whether  the  break  or  intermis- 
sion in  the  hours  of  service  are  such  as 
the  law  will  reoognis&e  depends  upon  their 
character  as  periods  of  substantial  rest, 
and  that  the  question  as  to  whether  the 
periods  of  release  gave  opportunity  for 
substantial  periods  of  rest  was  for  the 
jury,  under  the  evidence  in  each  case.  In 
U.  8.  t\  Chicago,  etc.,  R.  Co.,  [E.  D. 
Wash.  1912]  197  Fed.  624,  and  U.  S.  v. 
Denver,   etc.,   R.   Co.,    [N.   M.    1912]    197 


Fed.  629,  cited  with  approval  by  the  Su- 
preme Court  in  Missouri,  etc.,  R.  Co.  r. 
U.  S.,  [1913]  231  U.  S.  112,  34  S.  Ct.  26, 
68  U.  S.  (L.  ed.)  1^4,  it  was  decided  that 
not  every  release  from  duty  was  such  as 
the  law  contemplated,  but  that  each  re- 
lease must  be  determined  according  to  the 
facte  in  the  particular  case.  There  may 
be  cases,  undoubtedly,  where  the  release 
is  for  such  a  time  and  under  such  cir- 
cumstances that  the  court  may  say  as 
matter  of  law  that  the  release  was  or  was 
not  such  as  to  be  within  the  requirement 
of  the  law;  but  in  the  present  case  the 
palrties  waived  a  jury,  and  submitted  the 
facts  and  all  l^itimate  inferences  to  be 
drawn  therefrom  to  the  trial  court  for 
decision.  That  court  found  that  the 
periods  of  release  under  the  circumstances 
did  not  break  the  consecutive  character 
of  the  hours  of  service,  and  entered  judg- 
ment accordingly.  We  are  of  the  opinion 
that  the  perii^s  of  release  were  periods 
of  waiting  which  gave  no  proper  oppor- 
tunity for  rest.  The  service  was  what  is 
termed  a  '  turn-around '  service.  If  the 
train  crew  can  be  given  an  absolute  dis- 
missal for  the  time  which  elapses  at  any 
particular  terminal  before  the  return  trip 
is  made,  with  only  the  opportunity  for 
rest  which  is  shown  by  the  evidence  in 
this  case,  and  such  time  is  held  to  break 
the  consecutive  hours  of  service,  then  the 
purpose  of  the  law  will  be  largely  de- 
feated, and  the  employes  permitted  to  re- 
main on  duty  for  a  longer  period  than  is 
lawful.  We  are  therefore  of  the  opinion 
that  the  judgment  should  be  affirmed ;  and 
it  is  so  ordered." 

"  No  extra  crews  were  kept  at  Park 
City,  nor  was  there  any  occasion  to  keep 
them.  The  journey  from  Salt  Lake  City 
and  return  was  usually  made  well  within 
the  16-hour  period.  If  the  crew  had  been 
released  from  the  train  at  Park  City,  the 
company  had  no  person  there  competent 
to  take  charge  of  the  train  or  the  engine. 
We  are,  therefore,  of  the  opinion  that 
the  round  trip  must  be  treated  as  a  con- 
tinuous journey,  and  Park  City  simply 
as  a  wav  station."  Denver,  etc.,  R.  Co.  t?. 
U.  S.,  (C.  C.  A.  8th  Cir.  1916)  233  Fed. 
62,  147  C.  C.  A,  132. 

7'rain  held  for  another  train  to  pa««. — 
The  temporary  release  of  the  crew  from 
duty  does  not  break  the  continuity  of  its 
service  within  the  meaning  of  the  stat- 
ute, as  for  example  where  they  are  re- 
leased for  one  hour  and  thirty  minutes 
while  the  train  is  held  for  that  period  to 
permit  superior  trains  to  pass.  Northern 
Pac.  R,  Co.  f.  U.  S.,  (C.  C.  A.  9th  Cir. 
1916)  220  Fed.  108,  136  C.  C.  A.  200, 
affirminn  (E.  D.  Wash.  1914)  213  Fed. 
639,  follotcintf  Missouri,  etc.,  R.  Co.  v.  U. 
S.,  (1913)  231  U.  S.  112,  34  S.  Ct  26,  68 
U.  S.    (L.  ed.)    144. 
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Where  a  train  is  held  upon  a  siding 
at  a  station  for  55  minutes  to  allow  an- 
other train  to  pass,  the  exact  time  of 
arrival  of  the  latter  trii^in  being  uncertain, 
and  the  duty  existing  upon  the  crew  of 
the  former  train  to  resume  the  journey 
immediately  upon  such  arrival,  such  crew 
is  "on  duty "  during  the  period  of  wait- 
ing and  such  interval  in  the  operation  of 
the  train  does  not  constitute  a  break  in 
the  "  sixteen  consecutive  hours "  neces- 
sary to  a  violation  of  this  act.  This  prin- 
ciple is  not  interfered  with  by  the  fact 
that  during  such  period  of  waiting  the 
switch  is  locked,  the  headlight  of  the 
waiting  train  is  extinguished,  its  con- 
ductor is  reading,  and  its  brakemen  are 
asleep.  U.  S.  v.  Denver,  etc.,  R.  Co.,  (D. 
C.  N.  M.  1912)    197  Fed.  629. 

Awaiting  arrival  of  delayed  engine, — 
A  lay-off  while  on  a  trip  for  an  indefinite 
period  waiting  the  arrival  of  a  delayed 
engine  is  not  to  be  deducted  in  computing 
the  sixteen-hour  period.  U.  S.  t?.  Chicago, 
etc.,  R.  Co.,  (E.  D.  Wash.  1912)  197  Fed. 
624,  where  the  court  said :  "  If  this  crew 
had  been  laid  off  for  a  definite  period  of 
three  hours  at  a  terminal  or  other  place 
where  the  crew  might  rest,  such  lay-off 
would  no  doubt  break  the  continuity  of 
the  service.  But  such  was  not  the  case 
here.  The  crew  was  laid  off  for  an  in- 
definite period,  awaiting  the  arrival  of  a 
delayed  engine.  They  did  not  know  at 
what  moment  the  train  might  move,  and 
had  no  place  to  go  except  to  a  bunk  house, 
or  remain  in  the  caboose.  They  chose  the 
latter  course.  This,  in  my  opinion,  was  a 
trifling  interruption.  TTie  facts  in  this 
case  demonstrate  the  absurdity  of  the 
company's  claim.  According  to  its  view 
of  the  law,  it  may  work  its  employees  for 
the  full  period  of  16  hours,  allow  them 
two  hours  and  forty-five  minutes  off  for 
their  meals,  lay  them  off  for  3  hours  at 
a  siding  in  the  mountains  to  wait  for  a 
helper,  and  thus  leave  them  two  hours  and 
15  minutes  for  sleep  and  recreation.  Such 
a  policy  would  illy  protect  the  safety  of 
either  the  employees  or  the  trav^ing 
public." 

VII.  Night  and  Day  Offices 

In  Illinois  Cent.  R.  Co.  v.  U.  S.,  (C.  C. 
A.  8th  Cir.  1917)  241  Fed.  667,  164  C. 
C.  A.  425  (affirming  (N.  D.  la.  1915)  234 
Fed.  433)  one  of  the  questions  in  issue 
was  whether  the  facts  showed  that  the 
defendant  railroad  company  maintained  a 
day  and  night  office  at  Rockwell  City. 
The  court  said:  "The  manner  in  which 
the  employes  performed  their  service  at 
Rockwell  City  was  as  follows:  The  agent 
and  operator  worked  at  defendant's  depot 
from  7  a.  m.  to  7.  p.  m.  At  7  p.  m.  an- 
other operator  reported  for  duty,  took 
charge   of   the   train   register   and   train 


order  book  at  the  depot,  carried  the  same 
to  the  tower,  worked  at  the  tower  until 
7  o'clock  a.  m.,  when  he  returned  to  the 
depot  with  the  train  register  and  order 
book,  turning  them  over  to  the  operator 
at  the  depot.  AH  orders  and  messages 
received  or  sent  by  the  use  of  the  ordi- 
nary telegraph  instrument  or  telephone 
pertaining  to  train  movements,  received 
and  delivered  at  Rockwell  City  between 
the  hours  of  7  a.  m.  and  7  p.  m.,  were 
received  and  delivered  at  the  depot.  All 
orders  pertaining  to  the  Illinois  Central 
trains  received  and  delivered  at  Rockwell 
City  between  the  hours  of  7  p.  m.  and  7 
a.  m,.  of  the  succeeding  day  were  received 
and  delivered  at  the  tower.  The  night 
towerman  performed  no  work  whatever 
at  the  depot,  and  the  day  operator  per- 
formed no  work  at  the  tower.  The  serv- 
ices of  the  employes  at  Manson  and  Fonda 
were  performed  in  a  similar  manner. 

"On  this  state  of  facts  it  is  claimed 
by  the  railroad  company  that  the  tower 
was  a  night  office  and  the  depot  a  day 
office,  and  that  neither  can  be  said  to  be 
a  day  and  night  office.  We  do  not  think 
this  distinction  can  be  made.  In  the  case 
of  Atchison,  etc.,  R.  Co.  v.  U.  S.,  (C.  C. 
A.  8th  Cir.  1916)  236  Fed.  908  [160  C. 
C.  A.   1681,  this  court  said: 

"  *  Obviously  the  intent  of  the  «»tatute 
would  he  defeated  if  the  work  at  a  place 
of  a  character  requiring  attention  both 
day  and  night  were  divided  between  two 
shifts  and  performed  with  separate  in- 
struments installed  in  near  proximity. 
And  what  could  not  be  done  as  a  new 
departure  would  be  equally  inadmissible 
as  an  old  custom.  The  division  of  the 
night  and  day  control  of  train  movements 
in  a  single  restricted  'district  between  tele- 
graphic installation  in  different  parts  of 
the  same  building,  or  on  the  north  and 
south  sides  of  the  same  street,  with  an 
oscillation  of  the  paper  records  and  un- 
delivered messages  back  and  forth,  would 
quite  clearly  not  divide  the  "  place " 
within  the  intent  of  the  statute.  The  case 
here  is  not  different  in  principle.  Tlie 
work  of  the  two  operators,  one  at  Guthrie 
and  the  other  at  South  Guthrie,  was  a 
unit  in  all  practical  aspects,  and  it  was 
so  recognized  in  the  practice  of  the 
company.' 

"  We  think  the  present  case  is  ruled  by 
the  case  cited." 

"  The  question  in  this  case  is  whether 
the  telegraph  offices  of  the  railway  com- 
pany at  Guthrie  and  South  Guthrie,  Okl., 
constitute  a  single  *  office,  place  or  sta- 
tion,' within  the  meaning  of  the  proviso 
of  section  2  of  the  Hours  of  Service  Act 
of  March  4,  1907  (34  Stat.  1415),  that 
when  operated  continuously  night  and 
day  an  operator  therein  shall  not  be  re- 
quired or  permitted  to  remain  on  duty 


more  than  9  hours  in  any  24-hour  periot 
The  trial  court  held  they  did.  Both  placi 
are  in  charfce  of  the  aame  station  agen 
Tbey  are  four-tenths  of  a  mile  apart,  ai 
n-ithin  the  corporate  limits  of  the  cut 
of  Guthrie,  and  are  within  the  railroa 
dielrict  designated  by  tlie  cumpauy  e 
the  Gutlirie  yard,  A  tplegraph  operate 
works  st  the  Guthrie  otllce  from  7  p.  n 
nntil  7  ft.  ni.     During  that  period  he  iiai 
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volved  in  this  case  was  engaged  and  used 
by  them  as  a  train  dispatdier.  There- 
fore he  was  within  the  class  defined  in 
section  1.  But  in  protecting  him  under 
section  2  Congress  stated  no  class  of 
duties  in  which  he  might  be  overworked 
by  defendants  and  so  rendered  inefficient 
as  a  train  dispatcher.  To  justify  defend- 
ants' claim,  the  statute  should  read  that: 
'  No  train  dispatcher  shall  be  required 
or  permitted  to  be  on  duty  as  a  train 
dispatcher  for  a.  longer  period  than  nine 
hours  in  any  twenty-four-hour  period,  but 
after  he  has  been  relieyed  as  a  train  dis- 
patcher the  carrier  may  require  him  to 
serve  as  a  ticket  seller,  provided  he  be 
given  eight  consecutive  hours  off  duty.' 
That,  however,  is  not  the  way  the  statute 
was  written.  An  adoption  of  defendants' 
revision  would  be  not  only  contrary  to 
recognized  canons  of  statutory  construc- 
tion, but  also  destructive  of  the  intended 
cure  of  a  recognized  evil.  It  is. a  matter 
of  common  knowledge  (attested  by  the 
carriers'  petitions  to  the  Interstate  Com- 
merce Commission  immediately  after  the 
passage  of  the  act  for  time  in  which  to 
secure  additional  shifts  of  train  dispatch- 
ers) that  prior  to  the  act  carriers  were 
having  24  hours'  work  divided  between 
two  shifts,  and  that  at  most  of  the  sta- 
tions the  train  dispatchers  acted  also  as 
ticket  sellers  or  in  other  capacities.  If 
12  hours  of  mixed  work  as  train  dis- 
patcher and  ticket  seller  is  forbidden,  it 
would  be  simply  an  evasion  to  require  6 
consecutive  hours  of  duty  as  a  train  dis- 
patcher to  be  followed  by  6  consecutive 
hours  of  duty  as  a  ticket  seller.  The  evil 
to  be  cured  did  not  come  from  the  em- 
ployees' selling  tickets  or  doing  work  for 
other  people  when  off  duty,  but  from  the 
power  of  the  carriers,  customarily  exer- 
cised, to  require  their  employees  who  were 
concerned  with  train  movements  to  do 
extra  and  overtime  work." 

In  San  Pedro,  etc.,  R.  Cq.  !?.  U.  8.,  (C. 
C.  A.  8th  Cir.  1914)  213  Fed.  326,  130 
C.  C.  A.  28,  it  appeared  that  "  a  fireman 
Avas  required  to  watch  his  engine  and 
keep  the  fires  alive  until  the  coming  of  a 
relief  crew,  after  16  continuous  hours  of 
duty  in  the  movement  of  a  train  in  inter- 
state commerce.  It  was  insisted  by  the 
railroad  company  that  the  time  beyond 
16  hours  was  not  employed  in  or  in  con- 
nection with  the  movement  of  a  train  and 
therefore  should  not  be  counted;  that  the 
excess  service  was  of.  another  kind  and 
being  at  the  end  of  16  hours  was  imma- 
terial. To  promote  the  safety  of  em- 
ployees and  travelers  upon  railroads  the 
statute  broadly  contemplates  the  effi- 
ciency, as  affected  by  reasonable  opportuni- 
ties for  rest,  of  a  class  of  men  not  ordi- 
narily hired  from  day  to  day  but  engaged 
in  regular  service  in  connection  with  the 


movement  of  trains  or  subject  to  call  for 
such  service.  It  is  contended  tHat  the  ex- 
cess service  here  was  of  another  kind,  and 
being  at  the  end  of  the  16  hours  is  there- 
fore immaterial,  as  it  does  not  appear 
when  thereafter  the  fireman  returned  to 
work.  That  is  too  narrow  a  view  of  the 
legislation,  since  it  ignores  the  effect  upon 
their  efficiency  of  excessive  hours  of  serv- 
ice of  any  kind  without  rest.  But,  tak- 
ing the  narrower  view,  it  cannot  be 
seriously  doubted  that  the  statute  would 
be  violated  if  the  other  service  immedi- 
ately preceded  the  16  consecutive  hours 
in  a  train  movement.  The  attentiv^iess 
of  mind  so  essential  to  safety  in  trans- 
portation might  be  as  effectively  impaired 
by  loss  of  rest  while  oiling  machinery  in 
the  shops  or  attending  an  engine  on  a 
siding  as  while  serving  on  a  moving  train. 
Likewise  if  the  train  service  aggregating 
16  hours  in  a  24-hour  period  were  di- 
vided by  intervening  service  of  another 
kind.  See  U.  S.  r.  Chicago,  etc.,  R.  Co., 
(E.  D.  Wash.  1912)  197  Fed.  624.  If 
this  were  ^ot  so,  the  requirements  of  a 
minimum  of  10  hours*  relief  after  16 
consecutive  hours  of  duty,  and  of  but  8 
hours'  relief  after  an  aggregate  of  16 
hours  of  duty  out  of  24,  would  often  work 
inconsistently.  The  shorter  rest  might 
follow  the  longer  labor  if  the  employee 
could  without  restraint  be  shifted  in  his 
work.  We  also  tliink  a  railroad  company 
cannot  lawfully  require  or  permit  an  em- 
ployee within  the  statute  who  has  served 
the  16  hours  to  turn  then  to  other  duty 
without  the  prescribed  relief.  U.  S.  v. 
Great  Northern,  (D.  C.  Idaho  1913)  206 
Fed.  838.  The  10-hour  and  8-hour  periods 
for  rest  were  proportioned  to  sixteen 
hours  of  duty,  not  to  16  hours  of  one 
kind  plus  an  indefinite  number  of  an- 
other. This  conclusion  makes  it  unneces- 
sary to  consider  whether  a  fireman  who, 
after  16  consecutive  hours  of  service  as 
such,  watches  his  engine  on  a  siding  and 
keeps  it  in  a  state  of  preparedness  for 
his  successor,  is  performing  a  duty  in 
connection  with  the  movement  of  the 
train.  See  U.  S.  r.  Missouri  Pacific,  (D. 
C.  Kan.  1913)  206  Fed.  847." 

IX.  "  Emergency  " 

In  general. —  The  words  "  except  in  case 
of  emergency,"  in  the  proviso  in  this  sec- 
tion, making  it  unlawful  for  railway  car- 
riers, engaged  in  transporation  in  the 
District  of  Columbia  or  the  territories,  or 
in  interstate  or  foreign  commerce,  to  re- 
quire or  permit  employees  engaged  in 
such  transportation  to  be  or  remain  on 
duty  for  a  longer  period  than  that  pre- 
scribed, do  not  make  the  application  of 
the  Act  so  uncertain  as  to  destroy  its  va- 
lidity, even  though  the  proviso  in  section 
3,  limiting  the  effect  of  the  entire  Act, 
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f  the  stations  and  offices,  at  which,  in 
any  instances,  the  service  must  be  ren- 
ted, and  the  fact  that  its  efficiency  was 
'endent  upon  the  human  element,  with 
manifold  liabilities  to  unforeseen  and 
reaeeable   conditions,   made   provision 
n  extended  service  of  four  hours  in 
of  emergency,'  without  any  limit- 
r    other    restrictive    terms,    except 
le  extended  service  should  not  ex- 
-ee  times  in  one  week,  thus  giving 
\H  deemed  a  reasonable  opportu- 
^upply  another  operator  for  the 
might,  for  any  reason,  be  either 
ce  or  temporarily  incapacitated 
It  is  therefore  the  duty  of 
o  give  to  the  language  of  the 
\    an    interpretation    as    will 
'e   intention   of   the   Legisla- 
^rnote  the  purpose  which   it 
*     U.   S.  v.   Aftlantic  Coast 
1.  N.  C.  1015)  224  Ig'ed.  160. 
Southern  Pac.  Co.,  (C.  C. 
13)    209  Fed.  662,   126  C. 
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lect  which  Congress 
Tig  the  statute  may 
he  same  time  give 
,   in  the  practical 
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be  Htudied  out.  Man;  will  in  time  rnme 
to  paas.  With  the  context  and  purpose 
of  the  act  in  mind,  it  is  unreasonable 
to  believe  that  the  ordinary  and  everyday 
ups  and  downs  of  railroad  operation 
atiould  be  considered  emergencies.  Such 
'  a  concluiuon  would  bring  u-ithin  its  scope 
a  vDBt  multitude  of  unexpected  and  un- 
anticipated minor  predicaments  and  con- 
tingencies coDBtantly  arising.  The  term 
emergency  as  here  used  is  of  greater 
moment  than  this,  though  of  lesB  signifl- 
cance  than  the  terms  used  in  the  third 
section.  The  same  word  may  be  applied 
with  appropriateness  in  innumerable  in- 
atances  in  a  variety  of  diflerent  1 


Pac.  Co.,.  [C.  C.  A.  9th  Cir.  1015]  220 
Fed.  T48,  136  C.  C.  A.  351;  Chicago,  etc.. 
R.  Co-  P.  U.  8.,  [C.  C.  A.  7th  Cir.  10161 
234  Fed.  268,  14B  C.  C.  A.  170;  Balti- 
more, etc.,  R.-Co.  f.  v.  S.,  [C.  C.  A.  6tli 
Cir.  1017]  243  Fed.  153  [158  C.  C.  A. 
IB]  (decision  of  Circuit  Court  of  Appeals, 
Sixth  Circuit,  decided  May  8,  1017 1 . 
The  defense  of  the  carrier  in  a  case  liki; 
the  present  one  is  not  complete  by  show- 
ing a  delay  which  was  '  the  result  of  a 
cause  not  known  to  the  carrier  or  its 
oITicers  or  agents  in  charge  of  such  em- 
ployes at  the  time  said  employfis  left  a 
terminal  and  which  could  not  have  been 
foreseen.'      The   carrier   was    required   to 
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ing  of  the  statute.  U.  S.  v.  Denver,  etc., 
R.  Co.,  (C.  C.  A.  8th  Cir.  1915)  220  Fed. 
293  [136  C.  C.  A.  2751,  wherein  the  court 
said :  "  The  primary  purpose  of  the  act 
of  Congress  was  to  provide  for  the  safety 
of  those  intrusted  to  the  supervision  of 
the  employees,  from  the  dangers  arising 
from  their  lack  of  attention  and  misjudg- 
ment,  owing  to  fatigue;  but  the  danger 
from  such  a  source  is  not  greater  than 
arises  from  disobedience,  willfulness,  or 
malice  of  employees." 


X.  Liability  of  Railroad  to  Employees 

FOB  INJUBIES 

The  liability  of  a  railroad  for  injuries 
resulting  to  an  employee  is  not,  where  a 
violation  of  the  Hours  of  Service  Act  is 
relied  on,  limited  to  injuries  happening 
while  the  violation  of  la\^  is  going  on, 
"  and  as  to  the  ten  hours  the  statute 
fixes  only  a  minimum  and  a  minimum  for 
rest  after  work^no  longer  than  allowed." 
Baltimore,  etc.,  R.  Co.  r.  Wilson,  (1916) 
242  U.  S.  295,  37  S.  Ct.  123,  61  U.  S. 
(L.  ed.)   .312. 

But  the  effect  of  the  violation  of  this 
Act  is  not  to  create  an  unconditional  lia- 
bility for  all  accidents  happening  during 
the  period  beyond  the  statutory  time  irre- 
spective of  proof  showing  a  connection  be- 
tween the  accident  and  the  working  over 
time;  in  other  words  the  carrier  is  not 
an  insurer  of  the  safety  of  all  his  em- 
ployees while  working  beyond  the  statu- 
tory time.  St.  Louis,  etc.,  R.  Co.  t\  Mc- 
Whirter,  (1913)  229  U.  S.  265,  33  S.  Ct. 
858,  57  U.  S.  (L.  ed.)  1179,  reversing 
(1911)  145  Ky.  427,  140  S.  W.  672, 
wherein  the  court  said :  "  We  are  unable 
to  discover  in  the  text  of  the  statute  any 


support  for  the  conclusion  that  it  was 
the  purpose  of  Congress  in  adopting  it  to 
subject  carriers  to  the  extreme  liability 
of  insurers  which  the  view  taken  of  the 
act  by  the  court  below  imposes.  W'e  say 
this  because  although  the  act  carefully 
provides  punishment  for  a  violation  of  its 
provisions,  nowhere  does  it  intimate  that 
there  was  a  purpose  to  subject  the  carrier 
who  allowed  its  employees  to  work  beyond 
the  statutory  time  to  liability  for  a11  ac- 
cidents happening  during  such  period 
without  reference  to  whether  the  acci- 
dent was  attributable  to  the  act  of  work- 
ing over  time.  And  we  think  that  where 
no  such  liability  is  expressed  in  the  stat- 
ute it  cannot  be  supplied  by  implication. 
It  requires  no  reasoning  to  demonstrate 
that  the  general  rule  is  that  where  negli- 
gence is  charged,  to  justify  a  recovery  it 
must  be  shown  that  the  alleged  negligence 
was  the  proximate  cause  of  the  damage. 
The  character  of  evidence  necessary  to 
prove  such  causation  we  need  not  point 
out,  as  it  must  depend  upon  the  circum- 
stances of  each  case.  Conceding  that  a 
case  could  be  presented  where  the  mere 
proof  of  permitting  work  beyond  the  stat- 
utory time  and  the  facts  and  circum- 
stances connected  with  an  accident  might 
be  of  such  character  as  to  justify  not  only 
the  conclusion  of  negligence,  but  also  the 
inference  of  proximate  cause,  such  con- 
cession can  be  of  no  avail  here,  since  the 
instruction  of  the  trial  court  and  the 
ruling  affirming  that  instruction  were 
based  upon  the  theory  that  the  mere  act 
of  negligence  in  permitting  an  employee 
to  work  beyond  the  statutory  period 
created  liability  irrespective  of  the  con- 
nection between  the  alleged  negligence  and 
the  injury  complained  of." 


Sec.  3.  [Penalty  for  violation  —  prosecutions  —  unavoidable  accidents, 
etc. —  wrecking,  etc.,  crews.]  That  any  such  common  carrier,  or  any 
officer  or  agent  thereof,  requiring  or  permitting  any  employee  to  go,  be,  or 
remain  on  duty  in  violation  of  the  second  section  hereof,  shall  be  liable 
to  a  penalty  of  not  to  exceed  five  hundred  dollars  for  each  and  every  viola- 
tion, to  be  recovered  in  a  suit  or  suits  to  be  brought  by  the  United  States 
district  attorney  in  the  district  court  of  the  United  States  having  juris- 
diction in  the  locality  where  such  violation  shall  have  been  committed; 
and  it  shall  be  the  duty  of  such  district  attorney  to  bring  such  suits  upon 
satisfactory  information  being  lodged  with  him ;  but  no  such  suit  shall  be 
brought  after  the  expiration  of  one  year  from  the  date  of  such  violation ; 
and  it  shall  also  be  the  duty  of  the  Interstate  Commerce  Commission  to 
lodge  with  the  proper  district  attorneys  information  of  any  such  violations 
as  may  come  to  its  knowledge.  In  all  prosecutions  under  this  Act  the  com- 
mon carrier  shall  be  deemed  to  have  had  knowledge  of  all  acts  of  all  its 
officers  and  agents:  Provided,  That  the  provisions  of  this  Act  shall  not 
apply  in  any  case  of  casualty  or  unavoidable  accident  or  the  act  of  God; 
nor  where  the  delay  was  the  result  of  a  cause  not  known  to  the  carrier  or 
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its  oflScer  or  agent  in  charge  of  such  employee  at  the  time  said  employee 
left  a  terminal,  and  which  could  not  have  been  foreseen :  Provided  further, 
That  the  provisions  of  this  Act  shall  not  apply  to  the  crews  of  wrecking  or 
relief  trains.    [34  Stat.  L.  1416.] 

This  section  was  amended  by  an  Act  of  May  4,  1916.    See  Fed.  Stat.  Ann.  Pamph. 
Supp.,  No.  7,  p.  36,  1918  Supp.  Fed.  Stat.  Ann. 


I.  Nature   of    action    and    rules   gov- 
erning, 1407 
II.  "Common  carrier,"  1407 

III.  "  On  duty,"  1407 

IV.  Employees  subject  to  proviso,  1407 
V.  Excuses  for  excess  of  service,  1408 

1.  General  considerations,  1408 

2.  "Act  of  God,"  1411 

3.  "  Casualty  or  unavoidable  ac- 

cident," 1411 

4.  Delay  result  of  cause  not  fore- 

seen, 1413 
6.  Continuance    on   duty   to    end 
of  run,  1415 
VI.  Pleading,  1416 
VII.  Evidence,  1416 
VIIT.  Questions  for  jury,  1417 
IX.  Amount  of  penalty,  1418 
X.  Costs  and  disbursements,  1418 

I.  N'attbe  of  Action  and  Rules  Gov- 
erning 

Actions  for  violation  are  civil  and  the 
rules  governing  civil  procedure  apply. 
Delano  r.  U.  S.,  (C.  C.  A.  7th  Cir.  1915) 
220  Fed.  635,  136  C.  C.  A.  243;  U.  S.  i?. 
Kansas  City  Southern  Ry.  Co.,  (C.  C.  A. 
8th  Cir.  1913)  202  Fed.  828,  121  C.  C.  A. 
136. 

II.  "Common  Cabbies" 

"  Common  carrier  "  as  including  railroad 
in  hands  of  receiver. —  This  section  is  ap- 
plicable to  railroads  in  the  bauds  of  a 
receiver.  U.  S.  r.  Ramsey,  (C.  C.  A.  8th 
Cir.  1912)  197  Fed.  144,  116  C.  C.  A.  568, 
42  L.  R.  A.  (N.  S.)  1031,  wherein  the 
court  said :  "  Congress,  in  passing  the 
act  in  question,  must  have  intended  to 
use  the  term  *  common  carrier  *  in  the 
usual  and  ordinary  acceptation  of  the 
term,  to  wit,  as  one  engaged  in  the  busi- 
ness of  carrying  persons  and  property 
from  one  place  to  another,  for  compensa- 
tion, for  all  who  should  apply  to  have 
their  goods  transported  or  to  be  trans- 
ported in  person.  The  mere  fact  that  the 
statute  in  question  is  a  penal  one  does 
not  require  that  the  words  *  common  car- 
rier *  should  receive  a  restricted  interpre- 
tation. ...  It  seems  to  us  clear  that 
the  term  *  common  carrier  *  had  a  well- 
defined  meaning,  and  that  the  receiver  of 
a  railroad  came  within  the  designation 
*  common  carrier  * ;  that  Congress,  in 
using  the  term  *  common  carrier,*  used  it 
in  the  sense  in  which  such  words  are  gen- 
orpl]%'  meant  and  understood;  that  the 
object  and  purpose  of  the  statute  would 
be  entirely  defeated  in  all  cases  in  which  a 


railroad  or  other  common  carrier  is  oper- 
ated by  a  receiver,  if  the  words  '  common 
carrier '  should  be  given  a  more  restricted 
meaning  than  generally  understood.  It 
seems  clear  that  a  receiver,  in  the  opera- 
tion of  a  railroad,  is  a  common  carrier 
within  the  meaning  of  the  statute;  and 
though  he  is  not  personally  liable,  he  is 
liable  in  his  official  capacity,  and  the  pay- 
ment of  any  judgment  obtained  would  be 
subject  to  the  order  of  the  court  appoint- 
ing the  receiver  in  the  exercise  of  its 
equitable  powers." 

III.  "  On  Dutt  " 

The  expression  "on  duty,"  as  used  in 
this  section,  means  "  to  be  actually  en- 
gaged in  work  or  to  be  charged  with 
present  responsibility  for  such  should  the 
occasion  for  it  arise.  U.  S.  v.  Denver, 
etc.,  R.  Co.,  (D.  C.  N.  M.  1912)  197  Fed. 
629. 

See  also  8upra,  p.  1396,  subd.  On  Duty, 

IV.  Employees  Subject  to  Pboviso 

Telegraphers. —  The  proviso  of  section 
3  may  apply  to  teWraphers  as  well  as  to 
other  employees.  Baltimore,  etc.,  R.  Co. 
t\  U.  S.,  (C.  C.  A.  6th  Cir.  1917)  243  Fed. 
153,  156  C.  C.  A.  19,  wherein  the  court 
said :  "  It  is  urged  that  telegraphers 
and  those  of  similar  duties,  and  who  are 
covered  by  the  proviso  of  section  2,  con- 
stitute a  class  by  themselves,  the  burdens 
and  exemptions  of  which  are  exhaustively 
covered  by  this  section  2  proviso,  and 
which  class  is  wholly  beyond  the  scope  of 
the  proviso  of  section  3.  We  are  con- 
strained to  think  that  the  proviso  of  sec- 
tion 3  may  apply  to  telegraphers  as  well 
as  to  other  employes.  The  interrelation 
of  the  two  sections  compels  this  conclu- 
sion. Section  2  is  the  only  section  which 
undertakes  to  say  what  acts  shall  be  pro- 
hibited, and  section  3,  as  an  independent 
section,  has  no  office  except  to  provide 
for  the  punishment  of  those  who  violate 
section  2.  In  its  opening  lines,  it  ex- 
pressly refers  to  section  2,  and  there  is 
no  penalty  for  the  employment  of  a  teleg- 
rapher for  more  than  17  hours,  excepting 
as  section  3.  prescribes  a  penalty.  So  it 
cannot  be  thought  that,  because  the  pro- 
viso is  found  within  the  limits  of  sec- 
tion 3,  it  does  not  apply  to  section  2 
with  precisely  the  same  force  as  if  it  had 
been  appended  to  section  2.  Further,  the 
language  of  the  proviso  is'  all  embracing. 
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It  says  '  that  the  provisions  of  this  act 
shall  not  apply  in  any  case  of  casualty. 
.    .    .    '     To   hold   that   in    spite   of    this 
declaration    some   of    the    '  provisions    of 
this  act  *  nevertheless  did  apply  in  case 
of  casualty,  just  the  same  as  if  this  pro- 
viso did  not  exist,  it  seems  to  us  would 
bt  to  ignore  the  plain  terms  of  the  law. 
The  *  emergency '  provision  itself,  of  sec- 
tion  2,  is  one  of  the  things   superseded 
when    the    '  casualty  *    happens.      If    the 
*  emergency '  which  will  permit  17  hours' 
service   under  section   2,   and   the  *  casu- 
alty or  unavoidable  accident '  required  to 
invoke  the  proviso  of  section  3,  were  the 
ttame    thing,    there    would    be    reason    to 
say  that  the  latter  proviso  did  not  cover 
the    cases    reached    bv    the    former;    but 
tliere   is   not   only    a    presumption    of    a 
difference  in  meaning  from  the  fact  that 
Ihe  words  are  selected  and  put  into  con- 
trast, but  they  inherently  imply  distinc- 
tion.   Congress  would  naturally  have  fore- 
seen that,  in  the  course  of  railroad  serv- 
ice,  there  would  be   a   great  number   of 
unexpected    conditions    which    would    re- 
quire the  service  of  a  telegrapher  for  a 
few  extra  hours,  and  which  well  might  be 
termed  emergencies,  but  which  would  not 
at  all  rise  to  the  scope  of  an  act  of  God, 
an    unavoidable   accident,   or   a   casualty. 
While  *  casualty  *  and  *  unavoidable  acci- 
dent *   are   terms  broad   enough  to  cover 
many  rather  trifling  things,  yet  their  as- 
sociation  in   this   section   and  their   con- 
trast  with    the    *  emergency '   of    another 
section  indicate  that  they  were  not  used 
in  any  such  broad  sense,  but  only  with 
reference  to  those  extremer   cases  which 
justify    coupling   them    up   with    *  act   of 
God.'    This  construction  has  been  adopted 
by     those     Circuit     Courts     of     Appeals 
which  have  passed  on  the  question.    U.  S. 
r.  Missouri  Pac.  R.  Co.,  [C.  C.  A.  8th  Cir. 
1914]  213  Fed.  169,  130  C.  C.  A.  5;   San 
Pedro,  etc.,  Ry.  Co.  t?.  U.  S.,  [C.  C.  A.  9th 
Cir.  1915]  220  Fed.  737,  136  C  C.  A.  343; 
Denver,  etc.,  R.  Co.  v.  V.  iS.,  [C.  C.  A.  8th 
Cir.  1916]  233  Fed.  62,  65,  147  C.  C.  A. 
132." 


V.  Excuses  fob  Excess  of  Service 

1.  General  Consideration 

Rule  stated. —  In  order  for  a  carrier  to 
Justify  an  excess  of  service  beyond  the 
fixed  period  prescribed  by  the  Act,  it  must 
show  that  the  same  was  not  in  anv  re- 
spect  occasioned  by  the  lack  of  that  high 
degree  of  care  and  foresight  properly  re- 
quired of  the  carrier,  but  was  the  direct 
result  of  an  act  of  God,  a  casualty,  un- 
avoidable accident,  or  of  delav  that  was 
the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge 
of  such  employee,  and  which  could  not 
have  been  foreseen.     San  Pedro,  etc.,  R. 


Co.  f?.   U.   S.,    (C.   C.  A.   9th  Cir.   1915) 
220  Fed.  737,  136  C.  0.  A.  343. 

The  language  here  used  is  broad  and 
comprehensive.  It  is  not  a  mere  limita- 
tion or  restriction  on  the  enforcement  oi 
the  act,  but  it  excepts  absolutely  from 
the  operation  of  the  law  situations  sucn 
as  are  described  in  the  proviso.  U.  S.  r. 
Missouri,  etc.,  R.  Co.,  (E.  D.  Tex.  1917) 
241  Fed.  302. 

"Tlie  statute  fixes  a  duty  upon  the 
defendant  not  to  permit  its  servants  en- 
gaged in  running  trains  to  work  more 
than  16  consecutive  hours.  If  it  does, 
then  the  penalty  is  incurred,  unless  it 
can  excuse  itself  by  alleging  and  proving 
one  of  the  causes  contained  in  section  3 
of  the  act."  U,  S.  v.  Charlotte  Harbor, 
etc.,  R.  Co.,  (S.  D.  Fla,  1917)  243  Fed. 
772. 

In  U.  S.  V.  Great  Northern  R.  Co..   (C. 
C.  A.   7th  Cir.   1915)    220   Fed.  630,   138 
C.   C.   A.   238,  the  court   said:      '*  If  the 
view  that  was  acted   upon   by  the  court 
throughout   the  trail   is  correct,  namely, 
that  '  casualty  '  means  any  occurrence  or 
happening,  whether  unavoidable  or  avoid- 
able by  the  exercise  of  due  care  on  the 
part   of   the   railroad,   and   therefore*  ex- 
cuses  all  delays  except  those  knowingly 
and  willfully  caused  by  the  railroad,  then 
it  seems  clear  to  us  that  Congress  stands 
convicted   of   having    followe<l    up    *  casu- 
alty '  with   a  series   of  meaningless   and 
purposeless  expressions.     But,  if  the  re- 
sult can   fairlv  be   reached,  courts  must 
ascribe  a  meaning  and  a  purpose  to  every 
part  of  a  statute.     Looking  at  the  pro- 
viso as  a  whole,  and  with  the  intent  of 
leaving,    if    possible,    vitality    in    all    its 
parts,  we  conceive  that  Congress  said  to 
the  railroads:     You  need  not  pay  penal- 
ties  for   violations   in    the   following   in- 
stances:    Act  of  God.     You  are  excusable 
for   delay    cause<l   by   violence   of   nature 
in   which   no  human   agency   participates 
by  act  or  omission.    For  example,  a  wash- 
out due  to   an   unprecedented   flood   that 
was  not  and   could  not   reasonably  have 
been   anticipated.     Unavoidable   accident. 
You   are   excusable   if,   at   the   time   and 
place    of    the    accident    that    caused    tlie 
delay,  you,  through  your  employees,  were 
in  the  exercise  of  due  care.    For  example, 
a    switchtender    falls    dead    at    an    open 
switch    and    a   collision    immediately    fol- 
lows without  any  one's  fault.    Last  clause 
of   the   proviso,   explanatory   of   unavoid- 
able accident.     But  you  are  not  excvisable 
if,  at  the  time  a  train  leaves  a  terminal, 
you,  through  your  inspectors,  either  knew 
or  by  the  exercise  of  due  care  might  have 
foreseen  a  cause  that  would  be  likely  to 
product  an  accident  and  consequent  delay. 
For    example,    incompetent    trainmen    or 
defective    or    inefficient    drawbars    or    air 
hose,  particularly  if  you  had  notice  of  a 
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Bucceesion  of  accidents  due  to  those 
causes.  Casualty  (which  must  differ  from 
the  other  defenses  and  must  not  be  so 
broad  as  to  deprive  them  of  meaning  and 
use).  You  are  excusable  for  delay  from 
an  occurrence  or  happening  due  entirely 
to  an  outside  human  agency.  For  ex- 
ample, your  train  is  overturned  by  a 
train  of  another  railroad  at  a  crossing 
by  reason  of  the  other  road's  trainmen's 
disobedience  of  the  interlock  signals.  And 
finally,  if  you  cannot  establish  one  of 
these  defenses  by  a  fair  preponderance  of 
the  evidence,  you  must  pay  the  penalty 
for  keeping  your  employees  on  duty  an 
excessive  time." 

An  extraordinary  head  wind  or  storm, 
a  heavy  grain  movement,  or  a  hot  box  is 
not  such  an  act  of  God,  a  casualty  or  an 
unavoidable  accident  as  will  afford  an 
excuse  within  the  meaning  of  the  pro- 
viso of  this  section.  Great  Northern  R. 
Ck).  V.  U.  S.,  (C.  C.  A.  8th  Cir.*  1914)  218 
Fed.  302,  134  C.  C.  A.  98,  L.  R.  A.  1915D 
408,  wherein  the  court  said :  **  It  is  a 
matter  of  common  knowledge  among  rail- 
road officials  and  trainmen,  as  indicated 
by  the-  defendant's  testimony,  that  hot 
boxes  are  liable  to  occur  at  any  time  in 
the  operation  of  railroad  trains;  and 
officials  in  charge  of  the  running  of  such 
trains  should  be  held  to  anticipate  their 
occurrence  and  to  exercise  reasonable  dili- 
gence to  guard  against  delays  because  of 
them.  If  a  hot  box  occurs  in  the  nm- 
ning  of  a  train  that  is  liable  to  prevent 
it  from  reaching  the  end  of  its  run  within 
the  16-hour  period,  reasonable  dilij^ence 
would  require  that  the  car  upon  which  it 
occurs  should  be  set  out  at  the  first  op- 
portunity, and  trainmen  not  continued 
on  duty  overtime  because  thereof  to  their 
detriment,  and  the  danger  to  persons  and 
property  because  of  their  lack  of  required 
rest.  That  there  was  a  heavy  grain 
movement  upon  defendant's  road  at  the 
time  in  question  is  surely  not  an  im- 
avoidable  casualty,  nor  is  it  a  cause  that 
cannot  be  known  or  foreseen  in  the  exer- 
cise of  proper  diligence  upon  the  part  of 
the  officials  in  charge  of  the  running  of 
trains  before  they  are  sent  out.  Neither 
is  an  '  extraordinary  head  wind '  or  a 
storm,  that  does  not  cause  obstructions  to 
or  breaks  in  the  track  or  roadbed  that 
may  delay  trains  to  some  extent  in  mak- 
ing their  ordinary  running  time,  a  cause 
not  to  be  anticipated  or  foreseen  by  train 
officials;  and  violations  of  the  law  in 
working  the  trainmen  overtime  can  easily 
be  avoided  by  relieving  them,  if  neces- 
sary. In  other  words,  the  proviso  in 
section  3  of  the  act  does  not  relieve  the 
officials  in  charge  oi  train  crews  from 
exercising  proper  diligence  to  avoid  work- 
ing them  overtime;  and  proper  diligence 
requires  train  officials  to  know  whether 
or  not   engines   and   cars   are  in   proper 


condition  for  use  when  starting  them  upon 
a  run." 

Proviso  aa  relieving  carrier  from  exer- 
cise of  diligence. — "  Congress  .  .  .  real- 
ized that  it  might  be  impracticable  in 
all  cases  to  keep  the  employment  within 
the  hours  fixed  in  the  act,  and  added  a 
proviso  to  relieve  from  the  general  ap- 
plication of  the  requirements  of  the  law 
so  that  it  might  not  apply  when  the  em- 
ployment beyond  the  periods  named  was 
caused  by  casualty  or  unavoidable  acci- 
dent or  the  act  of  God,  or  where  the 
delay  was  the  result  of  a  cause  not  known 
to  the  carrier  or  its  officer  or  agent  at  the 
time  the  employee  left  a  terminal,  and 
which  could  not  have  been  foreseen.  It 
was  not  the  intention  of  the  proviso 
...  to  relieve  the  carrier  from  the  exer- 
cise of  diligence  to  comply  with  the  gen- 
eral provisions  of  the  act,  but  only  to 
relieve  it  from  accidents  arising  from  \m- 
known  causes  which  necessarily  entailed 
overtime  employment  and  service.  U.  S. 
V,  Dickson,  [1841]  16  Pet.  141,  [10  U.  S. 
(L.  ed.)  689].  It  is  still  the  duty  of 
the  carrier  to  do  all  reasonably  within 
its  power  to  limit  the  hours  of  service  in 
accordance  with  the  requirements  of  the 
law."  Atchison,  etc.,  R.  Co.  v,  U.  S., 
(1917)  244  U.  S.  336,  37  S.  Ct.  635,  61 
U.  S.  (L.  ed.)  1176,  affir%ning  (C.  C.  A. 
9th  Cir.  1916)  220  Fed.  748,  136  C.  C.  A. 
748. 

"A  carrier  must  use  diligence  to  antic- 
ipate, as  this  court  held  in  U.  S.  v. 
Kansas  City  Southern  Rv.  Co.,  [C.  C.  A. 
8th  Cir.  1913]  202  Fed.  828,  121  C.  C.  A. 
136,  '  all  the  usual  causes  incidental  to 
operation.*  And  when  any  casualty  oc- 
curs the  carrier  must  still  use  diligence 
to  avoid  keeping  its  employes  on  duty 
overtime.  Failure  to  perform  either  of 
those  duties  deprives  it  of  the  benefit  of 
the  proviso.  Poor  coal,  meeting  of  trains, 
switching,  defective  shaker  rod,  leaky 
flues  (U.  S.  V.  Kansas  City  Southern  R. 
Co.,  [C.  C.  A.  8th  Cir.  1013]  202  Fed. 
829,  121  C.  C.  A.  136),  pulled  out  draw- 
bar, bursted  air  hose  (U.  S.  v.  Great 
Northern  Ry.  Co.,  [C.  C.  A.  7th  Cir. 
1915]  220  Fed.  630,  136  C.  C.  A.  238), 
extraordinary  head  wind,  heavy  grain 
movement,  hot  box  (Great  Northern  Ry. 
Co.  V.  U.  S.,  [C.  C.  A.  8th  Cir.  1914]  218 
Fed.  302,  134  C.  C.  A.  98,  L.  R.  A.  1915D, 
408),  high  wind,  broken  tail  pin,  hot  box 
(U.  S.  f.  T^high  Valley  R.  Co.,  [C.  C.  A. 
2d  Cir.  1914]  219  Fed.  532,  135  C.  C.  A. 
282),  have  been  held  to  be  causes  of 
delay  '  incidental  to  operation.'  We 
8tate<l  generally  in  U.  S.  v.  Kansas  City 
Soutliern  Railwav  Co.,  [C.  C.  A.  8th  Cir. 
1913J  202  Fed.  "^828,  121  C.  C.  A.  136, 
tliat :  *  It  has  been  uniformly  held  by 
the  courts  that  ordinarily  delays  in  start- 
ing trains  by  reason  of  the  fact  that  an- 
other train  is  late;  from  sidetracking  to 
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give  superior  trains  the  right  of  way,  if 
,  the  meeting  of  such  trains  could  have 
been  anticipated  at  the  time  of  leaving 
the  starting  point;  from  getting  out  of 
steam  or  cleaning  fires;  from  defects  in 
equipment;  from  switching;  from  time 
taken  for  meals;  and  in  dhort  from  all 
the  usual  causes  incidental  to  operation 
—  are  not,  standing  alone,  valid  excuses 
within  the  meaning  of  this  proviso.'  As 
to  such  causes  of  delay  we  said :  *  The 
carrier  must  go  still  further  and  show 
that  such  delays  could  not  have  been  fore- 
seen and  prevented  by  exercise  of  the  high 
degree  of  diligence  demanded.' "  Denver, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir. 
1916)  233  Fed.  62,  147  C.  C.  A.  132, 
wherein  it  was  also  said: 

"The  application  of  the  proviso  un- 
doubtedly develops  ambiguities,  but  the 
prevention  of  the  excessive  service  was 
the  substantial  thing  at  which  the  stat- 
ute was  aiming,  and  when  the  proviso 
says  that  in  case  of  unavoidable  accident 
'  the  provisions  of  this  act  shall  not  ap- 
ply,' we  think  it  must  mean  that  the 
penalties  will  not  accrue  for  such  excess 
service  as  is  the  proximate  result  of  the 
unavoidable  accident,  and  that  the  sus- 
pension of  the  statute  exists  only  to  the 
extent  that  the  imavoidable  accident  was 
and  continues  to  be  the  moving  cause  of 
the  excess  service.  Since  the  duty  of 
obeying  the  statute  as  far  as  possible 
must  be  always  present,  this  construc- 
tion requires  that  the  railroad  company 
should  be  diligent  to  prevent  and  to 
minimize  excess  service,  and  the  ques- 
tions will  be  what  degree  of  diligence  is 
required  and  when  it  begins. 

"  Oomplaint  is  made  that  the  trial 
court  charged  that  the  railroad  must 
exercise  a  high  degree  of  diligence  to  this 
end.  We  think  this  instruction  was  cor- 
rect. No  ordinary  occurrence  will  sus- 
pend the  operation  of  the  statute,  but  it 
must  be  such  as  could  not  have  been  fore- 
seen; and  this  very  language  surely  im- 
poses a  high  degree  of  diligence  upon  a 
railroad  as  a  condition  of  permitting  it 
to  allege  the  occurrence  of  the  suspend- 
ing incident,  even  if  the  same  inference 
did  not  come  from  the  term  *  unavoidable.* 
That  being  so,  it  is  most  appropriate  that 
the  same  degree  of  diligence  against  the 
continuing  effect  of  the  cause  of  delay 
should  be  required  as  is  demanded  against 
its  inception. 

"  When  does  the  railroad  become 
charged  with  the  duty  to  use  this  extreme 
diligence  in  avoiding  or  minimizing  ex- 
cess service?  It  cannot  be  merely  when 
the  unavoidable  accident  occurs,  for  there 
may  still  be  remaining  apparently  ample 
time  to  recover  from  the  accident  and 
complete  the  trip,  or  it  may  already  have 
become  apparent  that  excess  service  can- 
not  be   avoided.     The   duty   can   hardly 


exist  from  the  beginning.  .  .  .  While  we 
do  not  question  that  railroads  should 
keep  the  statute  in  view  even  from  the 
beginning  of  the  trip,  and  that  the  im- 
munity of  the  proviso  may  not  safely 
rest  upon  the  arbitrary  or  reckless  dis- 
regard of  the  schedule  before  the  casualty 
happens,  yet  we  see  no  warrant  for  re- 
quiring in  this  earlier  period  more  than 
ordinary  or  reasonable  diligence,  such  as 
would  be  dictated  by  due  regard  for  all 
the  duties  of  the  railroad  both  as  a  car- 
rier and  as  an  employer.  It  must  follow 
that  the  duty  in  question  to  use  high 
diligence  begins  when  the  railroad  be- 
comes chargeable  with  notice  that  such 
diligence  may  be  necessary  to  prevent  or 
to  minimize  excess  service.  We  have  not 
the  benefit  of  any  former  constructions 
of  this  act  in  this  particular,  but  what 
we  deem  its  general  purposes  and  the 
applicable  principles  of  construction  lead 
to  the  conclusion  we  have  stated.  It  must 
be  observed  that  we  are  not  now  dealing 
with  the  prohibition  of  the  statute  and 
adopting  a  construction  which  can  rightly 
be  thought  to  weaken  that  prohibition  by 
an  inquiry  regarding  diligence.  We  are 
considering  a  proviso  or  exemption  which, 
taken  literally,  goes  further  than  we  think 
could  have  been  intended,  since,  so  taken, 
it  would  destroy  the  statute  pro  tanto; 
and  we  are  inquiring  only  what  diligence 
ought  rightly  to  be  exacted  from  the  rail- 
road as  a  condition  of  allowing  it  to  in- 
voke this  proviso.  It  follows,  also,  tiiat 
the  practical  and  efficient  thing  for  the 
railroad  to  do  after  it  must  be  deemed 
aware  that  the  train  will  not  get  through 
within  the  time  limit,  and  in  cases  which 
cannot  be  otherwise  met,  is  to  send  relief. 
Just  how  and  when  it  should  be  sent 
must  depend  on  the  particular  situation; 
but  we  agree  with  the  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit  that  such  a 
duty  may  arise  so  as  to  be  a  condition 
without  the  performance  of  which  the 
railroad  may  not  invoke  the  benefit  of 
this  proviso.  San  Pedro,  etc.,  R.  Co.  ©. 
U.  S.,  supra,  (C.  C.  A.  9th  Cir.  1915) 
220  Fed.  at  page  737,  136  C.  C.  A.  34S; 
Newport  News,  etc.,  Co.  v.  U.  S.,  (C.  C. 
A.  6th  Cir.  1894)  61  Fed.  488  [22  U.  8. 
App.  145],  9  C.  C.  A.  579;  Baltimore, 
etc.,  R..  Co.  t\  U.  S.,  (C.  C.  A.  6th  Cir. 
1917)   242  Fed.  1,  154  C.  C.  A.  593. 

"We  do  not  think  it  was  the  intent  of 
Congress  in  case  of  such  serious  matters 
as  derailments  and  collisions  to  take  from 
the  company  the  protection  of  the  pro- 
viso  even  if  such  events  were  caused  by 
the  negligence  of  the  company  or  its  em- 
ployes. On  the  other  hand,  it  was  the 
intent  of  the  statute  in  case  of  such  an 
event  to  leave  the  company  free  to  deal 
with  the  situation  and  to  retain  em- 
ployes in  the  service  if  that  result  could 
not  be  avoided  by  the  exercise  of  rea«on- 
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able  diligence  after  the  occurrence  of  the 
accident.  As  was  pointed  out  by  this 
court  in  United  States  v.  Missouri  Pac. 
Ry.  Co.,  tC.  C.  A.  8th  Cir.  1914]  213 
Fed.  169,  130  C.  C.  A.  56,  in  case  of 
such  an  accident  the  first  duty  of  the 
company  is  to  protect  the  traveling 
public  and  other  employes,  and  if  keep- 
ing employes  on  duty  overtime  is  neces* 
sary  in  order  to  meet  the  situation  the 
carrier  is  permitted  to  do  so  imder  the 
proviso.  In  the  presence  of  such  an 
event  the  law  does  not  look  to  the  ques- 
tion how  it  waa  brought  about;  on  the 
other  hand,  it  is  chiefly  concerned  with 
the  protection  of  those  whose  lives  may 
be  imperiled.  The  penalties  prescribed 
in  the  statute  are  not  a  punishment  for 
negligence,  but  for  keeping  men  on  duty 
for  excessive  periods.  The  statute  clearly 
recognizes  that  there  may  be  emergencies 
justifying  such  longer  period  of  service. 
Not  to  permit  it  would  imperil  the 
traveling  public  and  other  employes  of 
the  carrier.  *  The  usual  causes  incidental 
to  operation'  do  not  oome  within  this 
class,  for  the  reason  that  they  can 
usually  be  anticipated,  or  their  conse- 
quences avoided,  by  the  exercise  of  dili- 
gence after  they  occur." 

This  Act  prohibiting  any  interstate 
carrier  from  permitting  its  employees  to 
remain  on  duty  more  than  sixteen  con- 
secutive hours,  is  not  violated  where  a 
crew  is  permitted  to  remain  on  duty 
more  than  sixteen  hours  because  of 
casualty,  unavoidable  accident,  or  act  of 
God,  or  where  the  delay  in  the  operation 
of  the  train  was  the  result  of  a  cause  not 
known  to  the  carrier  when  the  employees 
left  a  terminal,  and  which  could  not 
have  been  foreseen;  but  the  Act  does  not 
excuse  a  carrier  failing  to  operate  its 
train  a  specified  distance  within  the  six- 
teen-hour  period  because  of  its  negli- 
gence. Black  V.  Charleston,  etc.,  R.  Co., 
(1910)  87  S.  C.  241,  69  S.  £.  230,  31 
L.  R.  A,  (N.  S.)   1184. 

2.  "  Act  of  Ood  " 

While  it  is  not  advisable  tx>  ^ve  an 
exact  definition  of  that  phrase  which  will 
cover  every  phase,  it  has  been  generally 
defined  as  something  which  occurs  exclu- 
sively by  the  violence  of  nature;  at  least 
an  act  of  nature  which  implies  an  entire 
exclusion  of  all  human  agencies.  U.  S. 
r.  Kansas  City  Southern  Ry.  Co.,  (W.  D. 
Ark.  1911)  189  Fed.  471.  See  further 
auprot  note  under  preceding  subdivision 
of  analysis. 

In.  Northern  Pac.  "R.  Co.  r.  U.  S., 
(C.  C.  A.  9th  Cir.  1914)  213  Fed.  577, 
130  C.  C.  A.  1.57.  it  was  held  that  a 
storm  and  snowfall  of  unusual  and  un- 
precedented violence,  which  destroyed  all 
means  of  communication  with  the  opera- 
tors and  dispatchers  of  the  railroad  com- 
pany by  telephone  or  telegraph,  was  not 
buch  an  "  act  of  €k>d "  under  the  statute 


as  absolved  the  company  from  liability 
for  continuing  two  members  of  the  crew 
on  duty  as  watchmen  after  the  train  was 
stopped  and  the  rest  of  the  crew  laid  off. 

3.   **  Casualty "  or   Unavoidable  Accident 

Caaualty  has  been  defined  as  an  act 
which  proceeds  from  an  unknown  cause 
or  is  an  unusual  effect  of  a  known 
cause.  U.  S.  r.  Kansas  City  Southern 
Ry.  Co.,  (W.  D.  Ark.  1911)   189  Fed.  471. 

Unavoidable  accident. — "  While  some 
authorities  hold  that  '  unavoidable  acci- 
dent '  is  synonymous  with  *  act  of  God,' 
the  better  definition,  in  the  opinion  of 
the  court,  is  that  it  must  be  an  inevi- 
table accident  which  could  not  have  been 
foreseen  and  prevented  by  the  exercise 
of  that  degree  of  diligence  which  reason- 
able men  would  exercise  under  like-  con- 
ditions and  without  any  fault  attributable 
to  the  party  sought  to  be  held  responsi- 
ble." U.  S.  V.  Kansas  City  Southern  Ry. 
Co.,  (W.  D.  Ark.  1911)   189  Fed.  471. 

Insttbordination  of  employee. — "  We 
think  the  trial  court  properly  held  that 
the  unforeseen  insubordination  of  this  em- 
pIoy4  waa  a  casualty  within  the  meaning 
of  the  statute.  In  U.  S.  v,  Denver,  etc., 
R.  Co.,  [C.  C.  A.  8th  Cir.  1915]  220  Fed. 
293,  136  C.  C.  A.  275,  we  held  that  in- 
subordination of  an  emplo>i6  may  con- 
stitute an  'emergency,'  within  the  mean- 
ing of  section  2  of  the  statute,  justify- 
ing the  retention  of  a  telegraph  operator 
overtime.  No  sound  reason  can  be  given 
why  similar  insubordination  does  not  con- 
stitute a  'casualty,*  within  the  proviso 
of  section  3."  Denver,  etc.,  R.  Co.  f.  U. 
S.,  (C.  C.  A.  8th  Cir.  1916)  233  Fed. 
62,  147  C.  C.  A.  132. 

Sudden  illness  has  been  held  to  be  an 
unavoidable  casualty  within  the  meaning 
of  the  proviso.  U.  S.  v.  New  York,  etc., 
R.  Co.,  (X.  D.  N.  Y.  1914)  216  Fed. 
702,  wherein  it  appeared  that  a  train 
dispatcher  whose  hours  commenced  at 
11  p.  m.  was  taken  ill,  suddenly  and 
unexpectedly,  so  that  he  was  unable 
to  report  for  duty,  and  thereupon  in 
the  emergency,  the  superintendent  con- 
tinued on  duty,  as  a  substitute  for  the 
dispatcher,  a  copy  operator,  for  a  time 
beyond  which  in  any  24  hours  an  opera- 
tor cannot  be  employed  without  incur- 
ring the  prescribed  penalty.  Holding  that 
the  transaction  was  within  the  proviso 
applicable  to  a  case  of  casualty,  the  court 
said:  "As  to  the  transaction  of  July  22, 
1913,  the  sudden  and  unexpected  sickness 
of  Brookins  absolutely  disabled  him.  It 
was  not  an  accident,  within  the  commonly 
accepted  definition  of  the  word.  Was  it 
a  casualty?  Brookins  was  a  part  of  the 
railroad  itself,  in  that  he  was  one  of 
its  employes  engaged  in  the  running  and 
operation  of  its  trains.  Without  Brook- 
ins and  others  like  him  the  road  could  not 
operate,  and  hence,  when  he  broke  down 
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suddenly  and  unexpectedly,  the  railroad 
itself,  through  its-  operating  forces,  was 
acted  upon.  If  Brookins,  on  his  way  to 
take  his  trick,  had  been  run  over  by  an 
automobile  and  killed  or  seriously  in- 
jured, without  fault  on  his  part,  so  as 
to  disable  him,  there  would  have  occurred, 
not  only  an  accident  (unavoidable  so 
far  as  he  and  the  defendant  railroad  were 
concerned),  but  a  casualty.  In  my  judg- 
ment in  such  a  case  the  provisions  of 
the  Act  would  not  apply.  Here  Brookins 
without  fault,  at  home,  resting,  and  pre- 
paring to  take  his  trick  at  11  p.  m.,  was 
taken  sick  without  fault  on  his  part  and 
disabled.  It  was  unforeseen,  and  unex- 
pected, and  unusual.  It  happened  and 
began  to  be  without  design.  It  is  a  for- 
tuitous event.  If  this  sickness  was  the 
result  of  some  act  of  Brookins,  as  overeat- 
ing, or  eating  impure  food,  or  exposure, 
it  was  an  event  happening  without  the 
concurrence  of  his  will,  or  that  of  the 
cook  or  any  other  person.  Here  there  is 
no  claim,  pretense  or  suggestion  that 
Brookins  willfully  or  intentionally 
brought  on  his  sudden  sickness,  or  was 
guilty  of  any  act  of  commission  or  omis- 
sion which  did,  and  I  think  the  transac- 
tion of  July  22,  1913,  is  within  the  pro- 
viso that:  *The  provisions  of  this  act 
shall  not  apply  in  case  of  casualty,  or 
unavoidable  accident,  or  the  act  of  God.'  '* 
It  was  further  held  that  the  sudden  and 
unexpected  death  of  the  mother  of  a  train 
dispatcher,  who  was  living  within  his 
own  household,  and  which  caused  him  to 
remain  away  from  work  thereby  making  it 
necessary  to  put  an  operator  on  his  trick 
and  keep  him  on  duty  beyond  the  per- 
mitted period  of  continuous  service  was 
an  unavoidable  casualty  within  the  pro- 
viso of  the  Act. 

Defect  in  steam  pump. — In  Baltimore, 
etc.,  R.  Co.  V.  U.  S.,  (C.  C.  A.  6th  Cir. 
1917)  243  Fed.  153,  156  C.  C.  A.  19,  the 
case  as  stated  by  the  court  was  as  fol- 
lows :  "  In  an  action  for  the  penalty  for 
violating  the  Hours  of  Service  Act  (34 
Stat.  p.  1415),  the  court  below  directed 
a  verdict  in  favor  of  the  government,  and 
the  railroad  company,  defendant  below, 
brings  error. 

"  The  controlling  facts  are  not  in  dis- 
pute. At  a  small  station,  named  Sandy- 
ville,  Hoover  was  the  sole  railroad 
employ 6.  The  station  was  open  only  in 
the  daytime,  and  Hoover  was  both  agent 
and  telegrapher.  In  addition,  it  was  his 
duty  to  operate,  at  intervals,  a  steam 
pumping  engine,  so  as  to  keep  full  the 
water  tank  used  for  supplying  engines. 
Customarily  this  pump  was  not  used  at 
all  during  the  night.  January  13,  1914, 
was  one  of  the  coldest  days  in  the  winter. 
At  5:30  in  the  afternoon,  near  the  end 
of  his  period  of  service,  Hoover  found 
that,  because  of  a  defect  which  hnd  dp- 
veloped  in  some  unknown  way,  the  pipe 


leading  from  the  pump  to  the  tank  could 
not  be  drained,  and  he  knew  that,  if  the 
water  was  allowed  to  stand  in  it  without 
any  pumping  being  done,  it  would  freeze 
and  the  water  supply  system  would  be 
disabled.  It  thereupon  became  apparent 
that  some  one  must  stay  during  the  night, 
keep  up  steam  in  the  boiler,  and  run  the 
pump  for  a  few  minutes  at  frequent  in- 
tervals. He  wired  the  division  superin- 
tendent, and  was  directed  to  stay  until 
relieved.  He  was  not  relieved  until  6:30 
a.  m.,  January  14th,  making  nearly  24 
hours  of  continuous  service.  It  may  be 
assumed  that  it  was  impossible  to  obtain 
any  help  or  relief  from  the  nearby  village 
of  Sandyville,  ana  that  after  the  report 
reached  the  superintendent's  office  there 
was  no  regular  train,  on  which  relief 
could  have  been  sent  from  division  head- 
quarters or  from  any  station  where  em- 
ployes were  available,  until  the  train  on 
which  the  relief  was  sent;  but  at  Valley 
Junction,  five  miles  away,  three  engines 
customarily  lay  overnight,  and  did  so 
the  night  of  January  13th. 

"  Those  sections  of  the  Hours  of  Service 
Act  which  are  here  involved  are  sections 

2  and  3 It   is  plain  that  Hoover 

belonged  in  the  class  of  telegraph  opera- 
tors, and  that  the  proviso  of  section  2, 
considered  by  itself,  was  an  absolute  pro- 
hibition of  his  employment  for  more  than 
17  consecutive  hours;  but  it  is  claimed 
that  the  proviso  of  section  3  contemplates 
certain  instances  where  the  Act  should 
not  apply  at  all,  and  it  is  said  tliat  what 
happened  here  was  a  '  casualty  or  una- 
voidable accident,*  and  hence  that  service 
even  for  more  than  17  hours  was  not, 
necessarily,  a  violation  of  the  law."  This 
claim  was  not  sustained,  the  judgment 
being  affirmed.    The  court  said : 

"  With  this  view  of  the  act,  we  cannot 
regard  the  accident  which  happened  here 
as  a  thing  justifying  the  exemption  given 
by  the  proviso  of  section  3.  It  rather 
belonged,  and  distinctly  so,  in  the  class  of 

*  emergencies.*  The  record  does  not  dis- 
close the  precise  nature  of  the  occurrence, 
but  the  pipe  leading  up  from  the  pump 
through  the  bottom  of  the  tank,  up 
through  the  water  and  discharging  near 
the  top,  in  some  way  sprung  a  leak  or 
broke  off  in  that  part  which  was  sub- 
merged in  the  water  in  the  tank,  with  the 
result  that  the  pipe  could  not  be  drained 
at  the  pump  without  also  draining  the 
tank.  No  one  knows  whv  this  occurred. 
It  apparently  was .  one  of  the  ordinary 
defects  which  continually  develop  in  the 
operation  and  use*  of  any  mechanical  ap- 
paratus.    It  caimot    rightly   be   called   a 

*  casualty,'  under  this  section,  and  though 
it  was  an  *  accident,*  no  one  can  say  it 
was  imavoidable.  If  this  precise  occur- 
rence had  occurred  to  the  mind  of  the 
draftsman  of  the  act,  his  very  natural 
inference  would  have  been  that  4  hours 


RAILROADS 


1413 


of  extra  time  was  enough  to  allow  for 
such  a  contingency." 

Derailment  of  trains. — ''The  pleas  un- 
der discussion  are  silent  as  to  the  cause 
of  derailment,  and  if  such  derailment 
could  have  been  avoided  by  ordinary  fore- 
sight the  accident  could  not  be  said  to 
be  unavoidable,  and  unless  it  was  tm- 
avoidable  it  is  no  defense  to  the  action 
brought.  I  am  therefore  of  opinion  that 
the  demurrers  to  these  pleas  are  well 
taken,  and  should  be  sustained."  U.  S.  v. 
Charlotte  Harbor,  etc.,  R.  Co.,  (S.  D.  Fla. 
1917)   243  Fed.  772. 

4.  "Delay  Retidt  of  Oauw  Not 
Foreseen 

In  general — ^''The  act  itself  provides 
that  it  shall  not  apply  in  certain  cases, 
aa  appears  by  the  proviso  •  hereinabove 
mentioned.  The  exceptions  found  in  that 
proviso  are  four:  First,  casualty;  sec- 
ond, unavoidable  accident;  third,  act  of 
Gk>d;  and,  fourth,  'Where  the  delay  was 
the  result  of  a  cause  not  known  to  the 
carrier  ...  at  the  time  said  em- 
ploy^ left  a  terminal  and  which  could  not 
have  been  foreseen."  These  four  excep- 
tions may  be  more  easily  illustrated  than 
defined.  First,  a  large  fire  and  fallen 
buildings  in  a  city  along  the  right  of 
way  of  the  railroad  may  illustrate  what 
is  meant  by  casualty;  second,  a  derail- 
ment of  a  train  caused  by  the  breaking 
of  an  axle  having  a  concealed  defect  not 
discoverable  by  inspection  may  illustrate 
imavoidable  accident;  third,  the  washing 
away  of  bridges  by  a  great  flood  may 
illustrate  an  act  of  God;  and,  fourth,  a 
diminution  of  power  by  reason  of  engine 
trouble  not  ordinarily  expected  and  not 
discovered  upon  previous  inspection  may 
illustrate  a  cause  of  delay  not  known  to 
the  carrier  at  the  time  the  employ^  left 
a  terminal  and  which  could  not  have  been 
foreseen. 

"It  should  not  be  assumed  that  any 
of  the  terms  used  by  Congress  in  the 
proviso  are  synonymous.  All  words  of  an 
act  have  a  proper  place  and  meaning 
therein,  unless  the  contrary  plainly  ap- 
pears. In  the  proviso  under  considera- 
tion, 'casualty'  means  a  fortuitous  hap- 
pening caused  by  some  human  agency 
which  the  carrier  cannot  control ;  *  un- 
avoidable accident'  means  a  fortuitous 
happening  caused  by  some  human  agency 
over  which  the  carrier  may  have  some 
control,  yet  which  could  not  have  been 
prevented  by  the  exercise  of  due  care; 
*  act  of  God  *  is  an  accident  which  could 
not  have  been  occasioned  by  human 
agency,  but  proceeds  from  physical  causes 
alone.  Because  the  first  three  exceptions 
were  not  broad  enough  to  cover  all  the 
cases  which  Congress  desired  to  except 
from  the  operation  of  the  act,  they  added 


the  fourth  exception  to .  cover  all   other 
cases: 

"  *  Where  delay  was  a  result  of  a  cause 
not  known  to  the  carrier  ...  at  the 
time  said  employ^  left  a  terminal  and 
which  could  not -have  been  foreseen.' 

"A  grammatical  analysis  of  that  ex- 
ception shows  that  it  is  not  the  '  delay,' 
but  '  a  cause  .  .  .  which  could  not  have 
been  foreseen.'  This  interpretation  is 
necessary  to  give  the  word  *  which ' 
proper  meaning.  All  of  the  three  pre- 
ceding exceptions  do  not  embrace  all 
causes  of  delay  *  which  could  not  have 
been  foreseen.'  But,  by  adding  the  last 
exception,  all  were  intended  to  be  em- 
braced. To  foresee  a  cause,  one  could 
or  should  know  the  event  before  it 
happens.  That  delay  must  follow  the 
cause  in  every  one  of  the  cases  excepted 
by  the  act  must  have  been  known  to 
Congress,  yet  punishment  for  excessive 
delay  following  the  clause  thereof  was  not 
provided. 

"We  are  not  unmindful  of  the  tend- 
ency of  some  of  the  courts  to  make  the 
fourth  exception  embrace  the  other  three; 
that  is  to  say,  that  although  there  may 
be   a   casualty,   an   unavoidable   accident, 
or   an  act  of   God   which   interrupts   the 
transportation  of  conunerce  at  one  point 
only  upon  the  railroad,  yet,  if  it  be  known 
to  the  carrier,  all  transportation  should 
be  suspended  between  terminals  and  the 
point   where   such   interruption   occurred, 
unless  the  carrier,  its  officers,  or  agents 
assume   the   risk   of   liability   for   excess 
service.      We   do    not    believe    that    such 
was    the    intention    of    Congress.      The 
words    of    the    proviso    do    not    plainly 
express    such     intention.       If     thus     in- 
tended.   Congress    would    have    expressed 
such    meaning    in    no    uncertain    terms, 
because     the    effect    would     be     to     im- 
pair the  duty  and  obligation  of  the  rail- 
road company  to  continue  its  service  for 
the  benefit  of  those  people  living  between 
the   terminals   and   the   point   where   the 
passage  of  trains  has  been  prevented.     In- 
deed, the  very  terms  of  the  proviso  indi- 
cate that  commerce  was  not  to  be  stopped, 
and  that  there  might  be  excessive  hours 
of  service.     It  is  not  unlikely  that  Con- 
gress had  in  mind  conditions  such  as  ex- 
isted by  reason  of  the  Johnstown  flood  in 
this    district    where    operations    over    the 
main   line  of  the  Pennsylvania  Railroad 
were  suspended  for  days,  due  to  the  wash- 
ing out  of  bridges.    If  such  a  flood  should 
again  occur,  it  could  not  be  imagined  that 
a   train   dispatcher    would   be   subject   to 
the  penalties  of  this  act  if,  after  having 
knowledge  of  the  flood,  he  would  send  out 
a  train  for  Johnstown   and  intermediate 
places,  where  the  crew  of  said  train  were 
required   to   be   on   duty   longer   than    10 
hours."      U.    S.    r.    Pennsylvania    R.    Co., 
(W.  D.  Pa.  .1917)   239  Fed.  761.     See  also 
supra,  p.  1402,  subd.  Emergency, 


Heceulty  that  act   of  cairiai   involve 
tnrpitudt  or  moral  wronj.—  In  U.  S.  c. 

KaQMLB  City  Southern  Ry.  Co.,  (C.  C. 
A.  8th  Cir.  [913)  202  Fed.  628,  121  C.  C. 
A.  136,  the  court  uid;  "The  act  under 
eonsideration  doei  not  employ  the  word* 
'  knowingly '  and  '  willfully.'  The  carrier 
ii  mode  liable  if  it  requirai  or  permite 
any  employee  to  be  or  remain  on  dnty  in 
violation  of  stated  proviaions.  This  ca»e 
then  fatla  within  that  class  where  pur- 
poiely  doing  a  thing  prohibited  by  statute 
may  amount  to  an  offense,  although  the 
act  does  not  involve  turpitude  or  moral 
wrong.  Armour  Packing  Co.  t>.  U.  8., 
(C.  C.  A.  8th  Cir.  ISOT)  153  Fed.  1  [B2 
C.  C.  A.  1351,  14  L.  R.  A.  (N.  8.)  400, 
(lOORI  209  U.  3.  M,  28  8.  Ct  428,  32 
U.  8.  {L.  ed.)  081;  Chicago,  etc.,  R.  Co. 
t.  U.  S„  (C.  C.  A.  8th  Cir.  1908)  162 
Fed.  835  [90  C.  C.  A.  2U].  By  the  term» 
of  the  proviso  the  carrier  ia  excused 
'  where  the  delay  -is  the  result  of  a 
cause  not  known  ...  at  the  time 
said  employee  left  a  tennhial,  and  which 
could  not  have  been  foreseen.'  Not 
merely  which  was  not  foreseen,  but  which 
could  not  have  betn  fareiten.  The  phrase 
'  by  the  exercise  of  due  diligence  and  fore- 
sight '  is  not  present.  Counsel  argue  that 
by  leaving  out  this  phrase  Congress  in- 
tended to  limit  the  liability  of  the  car 
rier;  that  it  meant  to  imply  that  what 
was  not  actually  foreknown  could  not,  in 
contemplation  of  this  law,  have  been  fore- 
seen. We  cannot  assent  to  this  interpre- 
tation. Clearly  Congress  did  not  intend 
to  relieve  the  carrier  from  responsibility 
in  guarding  against  delays  in  a  matter 
xleemed  to  be  of  such  importance.  By  this 
net  it  sought  to  prevent  railroad  em- 
ployees from  working  conseentively 
longer  than  the  period  prescribed,  as  com- 
pletely and  effectively  as  could  be  accom- 
plished by  legislation.  To  bring  itself 
within  the  exceptions  stated,  the  carrier 
must  be  held  to  as  high  a  degree  of  dili- 
gence and  foresight  as  may  be  consistent 
with  the  object  aimed  at,  and  the  prac- 
tical operation  of  its  railroad.  Conform- 
ably to  this  view  it  has  been  uniformly 
held  by  the  courts  that,  ordinarily,  de- 
lays in  starting  trains  by  reason  of  the 
fact  that  another  train  is  late;  from  side- 
tracking to  give  superior  trains  the  right 
of  way,  if  the  meeting  of  such  trains  could 
have  been  anticipated  at  the  time  of 
leaving  the  starting  point;  from  getting 
_._.   _.  _.  .J,  g|ggj[j[]g  flregj    fi-Qni  dt 


all  the  usual  causes  incidental  to  opera- 
tion —  are  not,  standing  alone,  valid  ex- 
cuses within  the  meaning  of  this  pro- 
viso. The  carrier  must  go  still  farther  and 
nhow  that  such  delays  could  not  have 
l)een  foreseen  and  prevented  by  extTcise  of 
the  high  degree  of  diligence  demanded." 


Train  deUy. —  In  the  practical  opera- 
tion of  its  road,  the  carrier  is  l>ound  to 
anticipate   such    frequent   occurrences    as 

ordinary  delays  of  trains.  Atchison,  etc., 
R.  Co.  V.  U.  S.,  (a  C.  A,  8th  Cir.  1B17) 
"■■■:  i'\-d.  114,  155  C.  C,  A.  644.  And  a  de- 
lay in  starting  a  train  caused  by  reason  of 
tb«  fact  that  another  train  is  late  is  not 
ni'rcsiiarily  an  excuse  within  the  meaning 
of  the  proviso.  U.  S.  c.  Kansas  City 
Southern  Ry.  Co.,  (W.  D.  Ark.  1911) 
189   Fed.   471. 

But  althnugb  a  train  dispatcher  per- 
iiiiiuil  iL  Iriiin  to  leave  a  iiTiiiiiial  after 
having  knowledge  that  a  derailed  train 
blockwi  the  road  over  which  it  had  to  go 
to  reach  its  destination  such  fact  did 
itot  make  the  railroad  company  liable  for 
a  violation  of  the  Hours  of  Service  Art 
in  respect  of  the  crew  on  tJie  train  if 
dispaltlicr  vraa  informed  by  llic  ctm- 
ductor  of  the  derailed  train  that  the 
track  would  be  cleared  of  the  wreck  in 
an  Imur.  U.  S.  f.  I'ennayivania  Co.,  (W. 
D.  Fa.   1B1T)   23S  Fed.  761. 

In  Baltimore,  etc.,  B.  Co.  v.  V.  S., 
(C.  C.  A.  eth  Cir.  1917)  24a  Fed.  1.  154 
C.  C.  A.  5!)3,  a  judgment  against  the 
railroad  was  reversed  and  a  new  trial 
awarded  because  of  error  in  the  trial 
judge's  charge  to  the  jury.  Tlie  facts 
showed  that  a  train  crew  was  kept  at 
work  ntore  than  sixteen  hours  by  virtue 
of  the  train  being  delayed  by  weather 
and  a  broken  knuckle.  In  reversing;  the 
judgment  of  the  District  Court  and 
granting  a  .new  trial  the  Circuit  Conrt 
of  Appeals  said : 

"  To  Bummariw  what  has  been  said, 
and  for  the  aid  of  the  court  below  upon 
another  trial;  we  construe  the  proviso  in 
this  way:  If  it  is  found  that  there  was 
delay  from  an  unavoidable  accident,  or 
from  a  cause  not  known  to  the  railroad 
agents  when  the  train  left  Newark,  and 
which  could  not  have  been  foreseai.  then 
the  railroad  was  entitled  to  add  to  the 
16  hours  all  the  delay,  no  more  and  no 
kfls,  which  thereafter  occurred  as  the  re- 
sult of  this  cause;  but  it  was  entitled  to 
do  so  only  if  the  jury  found  the  exist- 
en™  nf  nil  thtw  conditions:  la)  That 
from  the  beginning  of  the  trip,  and  even 
before  it  became  apparent,  or  should  have 
beowne  apparent,  to  the  train  dispatcier 
that  there  was  danger  of  not  finishing 
the  trip  within  the  time,  the  railroad 
used  reasonable  diligence  to  avoid  de- 
lays; (b)  that  as  soon  as  it  became  ap- 
parent, or  should  have  become  apparent, 
that  there  was  any  danger  of  not  getting 
through  on  time,  the  railroad  used  a 
very  high  d^ree  of  effort  or  extreme 
diligence  to  get  the  train  through  to  the 
end  of  the  run  within  the  time  limit; 
(c)  that  as  soon  as  it  became  fairly 
prc'liabli'  tliiil  Wiii'as  service  would  other- 
wise !«■  ni'ci'Hsiiry,  the  railroad  used  that 
same    high    diligence    to    prevent    excess 


■erriee,  either  by  lajlng  up  the  train  or 
by  sending  Telief  or  in  any  other  practi- 
cable way;  (il)  that  continually  and 
until  the  service  ended,  the  railroad  used 
the  same  high  diligence  and  by  the  same 
means,  to  the  end  that  the  excess  service, 
it'  any,  shoald  be  as  short  as  possible. 
It  muat  be  understood  thai  what  we 
have  said  regarding  the  diligence  re- 
quired. aft«r  the  trip  b^ina,  in  order  to 
get  and  to  keep  the  right  to  excessive 
service,  has  been  said  with  reference  to  a 
cose  where  '  the  delay  was  the  result  of  a 
cause  .  .  .  which  could  not  have 
been  foreseen '  when  the  train  left  the 
terminal.  Only  upon  tlie  hypothesis  that 
the  jury  flnde  the  existence  of  this  pre- 
liminary extreme  care  does  the  e>:einp' 
tion  dauae  of  the  proviso  require  con- 


5.  Continuance  on  Duly  to  Bnd  of  Run 
In  case  of  an  unavoidable  accident 
delaying  the  movement  of  a  train  to  the 
extent  of  causing  tlis  train  crew  to  re- 
main on  duty  beyond  the  periixl  made 
ordinarily  lawful  under  the  Hours  of 
Service  Act  provided  It  takes  the  train 
to  the  terminal.  It  is  the  duty  of  the  rail- 
road to  Bubstttute  a  new  crew  if  in  the 
exercise  of  diligence  that  can  be  done. 
Atchison,  etc..  R,  Co.  v.  U.  S.,  (1617 1 
2«  U.  S.  336,  37  S.  Ct.  635,  61  LV  S. 
(L.  ed.)  175,  affirming  (C.  C.  A.  Bth  Cir. 
igiSI  S20  Fed.  74S,  136  C.  C.  A.  354 

In  U.  S.  c.  Atchison,  etc.,  B.  Co.. 
(D.  C.  Aril.  1914)  212  Fed.  1000, 
the  government  contended  that  if  a  train 
was  delayed  by  reason  of  any  of  the 
causes  set  out  in  the  proviso  in  section 
3,  the  train  crew  could  not  1awfull;r  con- 
tinue on  duty  to  the  terminal  or  end  of 
the  run,  but  should  proceed  to  the  neil 
suitable  stopping  place  and  there  tie  up 
and  relieve  the  crew.  Holding  that  there 
was  nothing  in  the  Act  to  authorize  such 
a,  construction,  the  court  said;  "Tt  is 
contended  by  the  government  that  it  was 
unlawful  for  the  defendant  companv  to 
have  caused  its  employecE  to  work  or  re- 
main on  duty  after  the  16*hour  limit, 
longer  than  was  necessary  to  reach  (he 
first  proper  stopping  place  where  iff 
crew  could  have  been  replaced,  and  there 
it  should  have  been  tied  up,  and  thai  it 
was  its  —  'duty  to  have  suitable  itop- 
ping  places  where  rest  can  be  had  for  its 
eiiiiiiiiy<i-B,  or  proper  places  along  its 
route  proportionate  to  the  exigencies  of 
the  business.'  It  hss  been  said  that  this 
acl  is  remedial  in  its  nature,  and  should 
'  receive  such  construction  ns  will  give 
its  general  purpose  reasonable  effect.'  To 
this  we  are  agreed;  but  at  the  same 
time  we  cannot  lend  ourselves  to  a  con- 
struction which  would  violate  the  plain 
letter  of  the  act  and  entirel.y  destroy  the 
proviso  therein  contained.     Had  Congress 


accident,  or  the  act  of  Gtod,  it  would  not 
have  inserted  the  proviso  in  the  act.  it 
is  a  well-known  fact  that  this  legislation 

was  before  Congress  for  many  months, 
and  that  much  testimony  was  taken  by 
the  several  committees  of  that  body  be- 
t.>re  the  Hnal  draft  of  the  act  was  com- 
pleted; and  we  must  assume  that  Con- 
gress intended  that  the  carriers  should 
Ite  I'lcUEted  From  the  penalties  of  the  act, 
ami  that  the  act  should  not  apply  when 
ever  the  delay  was  caused  by  casualty. 
[mavoiiijble  accident,  or  act  of  God. 
The  plain  wording  of  the  proviso  in- 
volved la  '  The  provision  of  this  act 
■hall  not  apph)  in  airy  ease  of  casualty 
or  unavoidable  accident  or  the  act  of 
God;  nor  where  the  delay  was  the  result 


of  a 


it  knowi 


to  the 


olBeer  or  agent  in  charge  of  such  employee 
at  the  time  said  employee  left  a  terminal, 
and  which  could  not  have  been  foreseen.' 
How,  then,  can  thi?  court  assess  a 
penalty  in  a  case  like  the  one  at  bar, 
where  it  is  plainly  shown  that  the  crew 
were  kept  on  duty  by  reason  of  casualty 
or  unavoidable  accident,  in  face  of  the 
statute,  which  for  such  causes  excuses 
defendant*  In  cases  of  this  nature,  to 
adopt  the  construction  contended  for  by 
the  government  would  be  equivalent  to 
nullifving  the  proviso  contained  in  the 
act.  and  «'oulO  require  of  the  defendant 
the  prformance  of  a  duty  not  only  not 
required,  but  expressly  excused  by  the 
act  it-clf  Ir  this  connection,  it  might 
be  well  to  refer  to  the  administrative 
rulings  of  the  Interstate  Commerce  Com- 
mission, as  contained  in  its  Twenty- 
Second  Annual  Beport,  dated  December 
2!  I!'(IS.  In  referring  to  the  act  in 
question,  the  Commission  said:  'Ques- 
tions immediatelv  arose  as  to  ite  proi>er 
interpretation.  With  a  view  to  explain- 
ing in  BO  far  as  possible  those  features  of 
the  acl  which  mighl  be  claimed  to  be  am- 
biguous, the  Commission  issued  the  follow- 
ing administrative  rulings:  .  .  .  "Sec- 
tion 3,  .  .  .  Employees  unavoidably  de 
laved  by  reason  of  causes  that  could  not, 
at'  the  commencement  of  a  trip,  have  been 
fnreseen.  may  lawfully  continue  on  duty  to 
the  terminal  or  end  of  Ikil  run."  '  Thus 
it  appears  that  the  Commission  to  which 
was  intrusted  the  execution  of  this  law, 
and  whose  duty  it  was  (o  afcertaio 
whether  or  not  its  provieioni  were  being 
obscrvdl.  not  only  ruled  that.  '  Kmployits. 
unavoidably  delayed  by  reason  of  causes 
that  could  not.  at  the  commencement  of  a 
trip,  have  been  foreseen,  may  lawfully 
continue  on  duty  to  the  terminal  or  end 
of  that  run,"  but  actuallv  used  the  words 
'  terminal  '  and  '  end  of  tnat  run  '  sjtiony 
mously.  In  other  words,  they  not  only 
defined  the  word  '  terminal  '  to  mean  the 
equivalent   of  the   end   of   that   run,   but 
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not,  at  the  commencement  of  the  trip, 
have  been  foreseen  may  *  lawfully  con- 
tinue on  duty  to  the  terminal  or  end  of 
thAt  run.'  See  Conference  Kulings  of  the 
Commiasion  issued  April  1,  1011,  page 
24,  Rule  287,  which  is  as  follows :  *  Any 
employee  so  delayed  may  therefore  con- 
tinue on  d'uty  to  the  terminal  or  end  of 
that  run.  The  proviso  quoted  removes 
the  application  of  the  law  to  that  trip.' " 

VVliere  a  train  is  held  up  by  the  derail- 
ment of  a  train  ahead  the  railroad  com- 
pany is  not  obliged  to  relieve  the  train 
crew  at  the  first  convenient  stopping 
place  reached  after  the  expiration  of  the 
16-hour  period  but  may  keep  them  on 
the  train  until  its  destination  is  reached. 
U.  S.  V.  Missouri,  etc.,  R.  Oo.,  (E.  D.  Tex. 
1917)   241  Fed.  302. 

•  Now,  therefore,  it  appears  that  the 
train  crew  has  been  on  duty  more  than 
16  hours  consecutively.  It  is  incumbent 
on  the  carrier  to  show  by  proof  that  the 
excess  time  could  not  have  been  prevented 
by  it  by  the  exercise  of  that  high  degree 
of  care  in  the  matter  of  its  equipment, 
the  operation  of  its  road,  consistent  with 
the  purposes  to  be  accomplished  by  this 
act  and  the  practical  operation  of  the 
road.  And,  as  I  imderstand  the  statute 
and  construe  the  decision  of  the  Court  of 
Appeals  of  the  Ninth  Circuit,  and  espe- 
cially in  what  is  referred  to  as  the  Salt 
Lake  Case  (San  Diego,  etc.,  R.  Co.  v. 
U.  S.,  [C.  C.  A.  9th  Cir.  1916]  220  F6d. 
737,  136  C.  O.  A.  343,  the  carrier  is  re- 
quired to  relieve  the  crew  at  the  expira- 
tion of  16  hours,  or  as  soon  thereafter 
as  it  can  do  so  by  the  exercise  of  the  de- 
gree of  care  to  which  I  have  alluded.  I 
suppose  that  it  could  continue  the  service 
so  far  as  might  be  necessary  to  permit 
tlie  train  to  be  operated  to  a  point,  hav- 
ing due  regard  to  all  the  circumstances 
and  surrounding  facts,  where  the  train 
crew  could  be  relieved  or  allowed  to  take 
the  rest  required  by  the  statute;  but  I 
do  not  understand  that  it  may  permit  or 
require  an  employ^  to  continue  to  the  end 
of  his  run,  although  but  for  some  delay 
due  to  a  matter  referred  to  in  the  proviso 
or  covered  by  the  proviso  in  the  stat- 
ute, he  would  have  been  able  to  com- 
plete the  run  within  the  time  specified. 
Now,  I  know  this  statute  is  susceptible 
of  different  constructions,  and  that  in 
some  instances  it  has  been  held  that 
where  the  delay  is  due  to  one  of  the 
causes  specitied  in  the  exception  ^  that  it 
in  effect  suspends  the  operation  of  the 
statute  as  to  that  particular  rim,  and 
that  the  carrier  may  permit  the  em- 
ploy6  to  continue  to  the  end  of  his  run. 
But  I  do  not  concur  in  that  view  of  the 
statute,  and  I  feci  constrained  to  follow 
what  I  understand  to  be  the  decision  of 
the  Court  of  Appeals  of  this  circuit  and 
to  hold  that  the  defendant  in  this  case 


has  not  shown  a  legal  excuse  for  the  ad 
mitted  excess  service.  The  case  of  t)u 
U.  S.  f.  Northern  Pac.  Ry.  Co.,  [C.  C- 
A.  9th  Cir.  1914]  215  Fed.  64,  131  C.  C. 
A.  372,  is  not  in  conflict  with  this  view. 
In  that  case  the  delay  was  caused  by  a 
wreck  due  to  an  admittedly  unavoidable 
cause,  and  the  company  was  charged  with 
permitting  the  train  crew  to  return  to 
work  without  first  having  had  the  re- 
quisite number  of  hours  of  rest,  and  the 
court  held  as  a  matter  of  fact  from  the 
testimony  in  the  case  that  a  sufficient  ex- 
cuse was  shown  for  the  failure  of  the  dis- 
patcher to  check  up  the  service  of  the 
different  crews,  and  that  the  company 
ought  not  to  be  held  liable  under  the  cir- 
cumstances shown  by  that  record  for  the 
excess  service.  But  that  was  a  pure  ques- 
tion of  fact  shown  by  the  testimony,  and 
which  the  court  deemed  sufficient  to  bring 
the  case  within  the  exception."  U.  S.  t>. 
Atchison,  etc.,  R.  Co.,  (S.  D.  Cal.  1916) 
236  Fed.  154. 

VI.  Pleading 

ITecessity  that  plaintiff  negative  excep- 
tion.—  The  plaintiff  in  its  pleading  need 
not  negative  that  the  acts  and  conduct 
of  the  defendant  complained  of  came 
within  an  exception  of  the  Act.  U.  S.  r. 
Houston  Belt,  etc.,  Ry-  Co.,  (C.  C.  A. 
5th  Cir.  1913)  206  Fed.  344,  125  C.  C.  A. 
481,  wherein  the  court  said:  "The  ac- 
tion, though  for  a  penalty,  is  civil  in  it« 
nature,  and  the  pleader  is  not  required  to 
state  his  cause  of  action  with  the  exact- 
ness and  particularity  that  would  be 
necessary  in  a  criniinal  indictment.  In 
the  nature  of  things,  in  most  cases  arising 
under  the  act,  facts  bringing  the  case 
within  the  exception  would  be  only 
within  the  knowledge  of  the  railroad,  and 
the  government  should  not  be  required  to 
allege  that  of  which  it  knows  nothing 
simply  to  conform  to  a  mere  technicality 
of  pleading.  If  facts  existed  that  would 
bring  the  case  within  the  exception,  they 
constituted  a  defense  that  the  railroad 
should  have  pleaded  and  proved."  See 
to  the  same  effect  U.  S.  t?.  Great  Northern 
R.  Co.,  (C.  C.  A.  7th  Cir.  1916)  220  Fed. 
630,  136  C.  C.  A.  238. 

Answer. — An  allegation  of  an  answer 
that  the  accident  was  imavoidable  and 
could  not  have  been  foreseen  must  be 
taken  as  true  against  a  demurrer.  U.  S. 
V.  Southern  Pac.  Co.,  (C.  C.  A.  9th  Cir. 
1915)  220  Fed.  745,  136  C.  C.  A.  351, 
folloioing  l^Iissouri,  etc.,  R,  Co.  v.  U.  S., 
(1913)  231  U.  S.  112,  34  S.  Ct,  26,  68 
U.  S.   (L.  ed.)   144. 

VII.  Evidence 

Burden  of  proof. —  In  U.  S.  v.  Kansas 
City  Southern  Ry.  Co.,  (C.  C.  A.  8th  Cir. 
1913)    202   Fed.   828,    121   C.   C.   A.    136, 


the  court  apeakitig  of  the  burden  ol  proof  In  U,  S.  r.  Lehigh  Vndey  R.  Co.,  (C. 
a«id:  "The  burden  wftB  upon  the  govern-  C  A.  2d  Cir.  1914)  219  Fed.  532,  135 
meat  to  establish  that  the  defendant  bad  C.  C.  A.  282,  it  appeared  that  the  casual- 
required  or  permitted  its  employees  to  tie«  or  unavoidable  accidents  which  were 
remain  on  duty  longer  than  16  hours;  relied  <hi  to  bring  the  case  within  the  pro. 
this,  being  conceded,  made  a  prima  facie  visions  of  this  section  were  an  uuubukIIv 
case.  The  excuses  embodied  in  the  pro-  high  wind  while  the  train  was  going  up 
viso  are  separate  and  affirmative  de-  <*  grade,  a  broken  tail  pin  and  a  hnl  box. 
fenaes  which  must  be  pleadeJ  in  the  an-  The  delay  occasioned  by  a  concurrence  of 
swer;  and  the  burden  'm  upon  the  de-  "H  three  caused  the  statulory  hours  of 
fendant  to  auBtain  such  allegations."  service  to  be  exceeded.  The  court  snid; 
When  the  evidence  on  behalf  of  the  "  The  breaiting  of  parte  of  cars  or  engine 
government  shows  without  dispute  that  and  the  heating  of  journals  are  matters 
•n  employee  was  required  to  remain  on  of  not  infrequent  occurrence,  and  are 
duty  more  than  16  consecutive  hours  guarded  against  by  inspection  and  earetul- 
without  being  relieved  from  duty,  the  »»e*B  '"  handling  trains.  Inspection  and 
burden  is  cast  upon  the  defendant  of  al-  'are  *!"  «•>*■  whollj-  prevent  breakage  nr 
letting  and  proving,  by  the  greater  weight  heating,  but  they  will  make  such  accidents 
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was  entitled  to  have  the  cause  sent  to  the 
jury  under  appropriate  instructions.  In 
the  case  at  bar  there  was  testimony  as  to 
the  nature  of  the  flaw  in  the  tail  pin,  and 
also  as  to  what  had  been  done  as  to  pack- 
ing and  inspection  of  the  bearing  which 
heated.  In  view  of  our  two  decisions 
above  referred  to,  we  think  this  testimony 
should  have  been  submitted  to  the  jury, 
as  it  was  in  the  New  York  Central  Case, 
under  proper  instructions." 

IX.  Amount  op  Pknaltt 

Determination  by  judge. —  The  statute 
provides  for  a  penalty  not  to  'exceed  five 
hundred  dollars.  It  is  argued  that  the 
amount  of  the  penalty  was  for  the  jury, 
the  proceeding  being  a  civil  suit.  But  the 
penalty  is  a  deterrent,  not  compensation. 
The  amount  is  not  measured  by  the  harm 
to  the  employees  but  by  the  fault  of  the 
carrier,  and  being  punitive,  rightly  was 
determined  by  the  judge.  Missouri,  etc.. 
Ry.  Co.  V,  U.  S.,  (1913)  231  U.  S.  112,  34 
S.  Ct.  26,  58  U.  S.  (L.  ed.)  144. 

Separate  penalty  for  each  employee  de- 
layed.—  When  several  persons  are  kept 
beyond  the  proper  time  by  reason  of  the 
same  delay  of  a  train,  a  separate  penalty 
is  incurred  for  each.  Missouri,  etc.,  K. 
Co.  V,  U.  S.,  (1913)  231  U.  S.  112,  34  S. 
Ct.  26,  68  U.  8.  (L.  ed.)  144,  wherein  the 
court,  per  Mr.  Justice  Holmes,  said: 
"  The  petitioner  cites  many  cases  in  favor 
of  the  proposition  that  generally,  when 
one  ftct  has  several  consequences  that  the 
law  seeks  to  prevent,  the  liability  is 
attached  to  the  act,  and  is  but  one.  It 
argues  that  the  delay  of  the  train  was 
such  an  act  and  that  the  principle,  which 
is  a  very  old  one,  applies.  Baltimore, 
etc.,  W.  R.  Co.  V.  U.  8.,  (1911)  220  U.  S. 
94,  [31  8.  Ct.  368,  63  U.  S.  (L.  ed.)  3841 
But  unless  the  statute  requires  a  different 
view,  to  call  the  delay  of  the  train  the  act 
that  produced  the  wrong,  is  to  beg  the 
quostion.  8ee  Memphis  &  C.  R.  Co.  v. 
Reeves,  (1869)  10  Wall.  176.  [19  U.  S. 
(L.  ed.)  909];  Denny  v.  New  York  Cent. 
R.  Co.,  (1859)  13  Gray  (Mass.)  481'.  The 
statute  was  not  violated  b^  the  delay. 
That  may   have  made  keeping  the  men 


overtime  more  likely,  but  was  not  in  itself 
wrongful  conduct  quoad  hoc.  The  wrong- 
ful act  was  keeping  an  employee  at  work 
overtime,  and  that  act  was  distinct  as  to 
each  employee  so  kept.  Without  stopping 
to  consider  whether  this  argument  would 
be  met  by  the  proviso  declaring  a  *  delay ' 
in  certain  cases  not  to  be  within  the 
statute,  it  is  enough  to  observe  that  there 
is  nothing  to  hinder  making  each  conse- 
quence a  separate  cause  of  action  or 
offence,  if  by  its  proper  construction  the 
law  does  so;  see  rlemister  v.  U.  S, 
(1907)  207  U.  S.  372,  375,  [28  S.  Ct.  129, 
53  U.  S.  (L.  ed.)  2521;  so  that  the  real 
question  is  simply  what  the  statute  means. 
The  Statute  makes  the  carrier  who  permits 
*  any  employee '  to  remain  on  duty  in  vio- 
lation of  its  terms,  liable  to  a  penalty 
'  for  each  and  every  violation.'  The  im- 
plication of  these  words  cannot  be  made 
much  plainer  by  argument.  But  it  may 
be  observed  as  was  said  by  the  government 
that  as  towards  the  public  every  over- 
worked man  presents  a  distinct  danger, 
and  as  towards  the  employees  each  case 
of  course  is  distinct." 

Mitigation  of  amount  of  penalty.— The 
Interstate  Commerce  Commission  cannot 
by  approving  the  defendant's  telegraph 
system  and  methods  of  work  estop  the 
government  from  recovering  penalties  in- 
curred under  this  Act  but  the  fact  would 
be  good  ground  for  a  mitigation  of  the 
amount.  U-  S.  v.  Illinois  Cent.  R.  Co., 
(N.  D.  la.  1915)  234  Fed.  433 

Amount  held  sufficient. — Where  a  prose- 
cution of  a  railroad  for  violation  of  this 
Act  was  the  first  against  such  defendant  in 
the  particular  district,  and  the  questions 
presented  were  not  free  from  doubt  and 
difficulty,  it  was  held  .that  a  penalty  of 
$100  on  each  of  33  counts  was  sufficient 
punishment.  U.  S.  »;.  Chicago,  etc.,  R. 
Co.,  (E.  D.  Wash.  1912)    197  Fed.  624. 

X.  Costs  awd  Disbursements 

The  action  to  recover  a  penalty  under 
this  Act  is  a  civil  one  and  the  question 
of  costs  and  disbursements  must  be  de- 
cided upon  the  same  principles  as  are 
involved  in  other  civil  actions.  U.  S. 
V.  Minneapolis,  etc.,  R,  Co.,  (D.  C.  Minn. 
1916)    235   Fed.  951. 


Sec.  4.  [Enforcement.]  It  shall  be  the  duty  of  the  Interstate  Commerce 
Commission  to  execute  and  enforce  the  provisions  of  this  Act,  and  all  powers 
granted  to  the  Interstate  Commerce  Commission  are  hereby  extended  to  it 
in  the  execution  of  this  Act.     [34  Stat.  L.  1417.] 


Reports  from  carriers. — ^Authority  to 
require  the  secretary  or  similar  officer 
of  the  carriers  subject  to  the  Act  to  make 
monthly  reports  under  oath,  showing  the 
instances  where  employees  subject  to  the 
Act  have  rendered  excess  service,  and  giv- 
ing the  cause  and  explanatory  facts,  if 
any,  or,  where  there  has  been  no  excess 
service^  to  make  a  separate  oath  to  that 


effect  in  lieu  of  the  form  to  be  used  in 
detailing  excess  service,  was  conferred 
upon  the  Interstate  Commerce  Commis- 
sion by  the  provision  of  this  section  em- 
powering it  to  call  to  its  aid  in  the  en- 
forcement of  the  Act  "  all  powers  granted 
to  it,"  when  read  in  connection  with  the 
Act  of  June  18,  1910,  36  Stat.  L.  586, 
ch.    309,    §   4    (see   vol.   4,   p.   499),  au- 
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thorizing  the  Commission  to  require  the 
carriers  to  file  periodical  or  special  re- 
ports under  oath  concerning  any  matter 
about  which  it  is  by  law  authorized  or 
required  to  keep  itself  informed,  or  which 
it  is  required  to  enforce.  Baltimore,  etc., 
R.  Co.  V,  Interstate  Commerce  Commis- 
sion, (1911)  221  U.  8.  612,  31  S.  Ct.  621, 
65  U.  S.    (L.  ed.)    878. 

In  U.  S.  v.  Northern  Pac.  R.  Co.,  ( 1916 ) 
242  U.  S.  190,  37  S.  Ct.  22,  61  U.  S.   (L, 
«d.)    240    [affirming    (C.    C.   A.   8th   Cir. 
1914)    213    Fed.    162,    129   C.   C.   A.   514, 
X.  R.  A.   1917A  1198,  which  was  a  civil 
proceeding  against  the  railroad  company 
to  recover  a  penalty  under  section  20  of 
the  Act  to  Regulate  Commerce  as  amended 
June  18,  1910   (see  vol.  4,  p.  499),  for  a 
failure    to    include   in    a    report    certain 
alleged  violations  of  the  Hours  of  Serv- 
ice Act  as  required  by  an  order  of  the 
Commission,  it  was  held  that  the  judg- 
ment for  the  defendant  in  the  court  be- 
low  was   proper,   it   appearing   that   the 
omissions   were   the   result   of   an   honest 
mistake  in   a  doubtful  case.     The  court 
said :     "  Section  20  of  the  Act  to  Regulate 
Commerce     of     February     4,     1887,     as 
amended  June  18,  1910,  36  Stat.  556,  re- 
quires the  filing  of  elaborate  annual  re- 
ports by  carriers  and  also  the  filing  of 
such   special   reports   as   the  Commission 
may,  by  general  or  special  order,  require. 
On  the  twenty-eighth  day  of  June,  1911, 
the  Commission  ordered  *that  all  carriers 
subject    to    the    provisions    of    the    act 
should  report  'under  oath'  within  thirty 
days    after    the   end    of   each    month    all 
instances  of  employees  who  had  been  on 
duty    for    a    longer   time   than    that    re- 
quired  by   the   act.     It   is   for   violation 
of    this   order,    which    has   the    effect   of 
statute  law,  that  this  suit  was  instituted, 
it  being  admitted  by  the  Government  that 
the  failure  to  mention  these  five  men  in 
the   report  by  the  defendant,  filed  at  the 
proper  time,   and   which  contained   a  re- 
port  of   many  men  kept  on  duty   for   a 
period  longer  than   the  time  allowed  by 
law,  was  due  to  the  fact  that  it  in  good 
faith  believed  that  these  men  commenced 
their  time  of  service  at  10:35  instead  of 
at   8:10  o'clock,  and  that  therefore  they 
were  not  on  duty  more  than  the  sixteen 
hours    prescribed    by    the    statute.      The 
defendant   in   error    contends   that   judg- 
ment   is    asked    for    an    omission    caused 
by    an   honest  mistake  with  respect  to  a 
£^enuineiy  doubtful  case  in  a  report  which 
was  properly  filed  and  this,  it  is  claimed, 
is  not   a   violation  of  the  law.     The  stat- 
ute is   a  penal  one  and  should  be  applied 
only    to    cases   coming  plainly  within   its 
terms.      Providence  Steam   Engine  Co.  t?. 
Hubbard,   [1879J   101  U.  S.  188,  [25  U.  S. 
(L..    ed.)     786 J.     While   the   reports   filed 
must  be  truthful  reports   (Yates  i\  Jones 
Nat.   Bank,   [1907]   206  V.  S.   158,   [27  S. 
Ct.    638,    61    U.    S.    (L.    ed.)     1002]    yet. 


since  they  must  be  made  under  oath,  the 
penalties  for  perjury  would  seem  to  be 
the  direct  and  sufficient  sanction  relied 
upon  by  the  law-making  power  to  secure 
their  correctness."  See  also  Elgin,  etc., 
R.  Co.  V.  U.  S.,  (C.  C.  A.  7th  Cir.  1915) 
227  Fed.  411,  142  C.  C  A.  107. 

In  U.  8.  V.  Baltimore,  etc.,  R.  Co.,  (N. 
D.  W.  Va.   1916)    226  Fed.  220,  wherein 
it  was  alleged  that  the  defendant  failed 
and  refused  to  make  proper  reports  to  the 
Interstate  Commerce  Commission,  within 
30  days  of  the  dates  aforesaid  of  the  ex- 
cess time  required  of  telegraph  operators 
in  its  employ  with  the  reasons  therefor, 
as  required  by  law,  the  court  said :     "  The 
case  thus  stated  presents  two  legal  ques- 
tions for  determination,  namely,  whether 
the  defendant  is  required  to  make  report 
of   extra   service   hours   where   the   same 
does  not  exceed  more  than  4  hours  in  each 
day  of  24  hours  for  3  days  in  a  week,  and 
whether  the  report  of  extra  hours  is  re- 
quired where  telegraph  operators  are  en- 
gaged  at   a   wreck."     The   first   question 
was  answered  in  the  affirmative  and  the 
second  in  the  negative.     As  to  the  first 
question  the  court  said :      "  The  purpose 
of  the   [Hours  of  Service]   act  .  .  .  was 
to  limit  the  time  of  service  of  employ^, 
and  at  the  same  time,  in  cases  of  emer- 
gency, to  give  some  latitude  in   the  en- 
forcing of  the  act,  looking  to  the  prac- 
tical working  of  the  same;  and  the  pur- 
pose, therefore,  was  to  place  some  limit 
on  the  time  in  which  additional  service 
could  be  rendered  in  case  of  emergency. 
"  It  was  the  plain  purpose  of  the  order 
to    secure    information    respecting    these 
very    matters;    otherwise,    without    just 
reason  or  cause,  all  employes  could  have 
been  required  to  labor  4  additional  hours 
for  3  days  in  each  week,  and  the  Commis- 
sion   would   not   be    advised   thereof.      It 
was    not    intended    that    this    additional 
service   should   be    required,    save    in    an 
emergency,    and    it    was    certainly    not 
within  the  spirit  of  the  act  that  the  em- 
ploy<^8  shoula  be  the  sole  judges  of  when 
the    emergency    existed,    to    warrant   the 
extra  service.    The  order  of  June  28,  1911, 
should  be  reasonably  construed,  having  in 
mind   the   purpose   for   which   it   was   in- 
tended, and  that  plainly  was  to  have  the 
Interstate     Commerce     Commission      in- 
formed of  the  extent  of  the  extra  hours 
required   of  employes,   and  the   cause   or 
necessity   therefor.     The   failure   to  have 
such  information  would  necessarily  have 
seriously  embarrassed  it  in  the  adminis- 
tration of  the  law,  and  largely  tend  to 
destroy  its  eff'ective  operation." 

The*  constitutional  protection  against 
unreasonable  searches  and  seizures  is  not 
denied  by  an  order  of  the  Interstate  Com- 
merce Commission  requiring  the  secre- 
tary or  other  similar  officer  of  the  car- 
riers subject  to  this  Act,  regulating  the 
hours    of    labor    of    employees,    to    make 
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monthly  reports  under  oath,  showing  the 
instances  where  employees  subject  to  the 
Act  have  rendered  excess  service,  and 
giving  the  cause  and  explanatory  facts, 
if  any,  or,  where  there  has  been  no  excess 
service,  to  make  a  separate  oath  to  that 
effect,  in  lieu  of  the  form  to  be  used  in 
detailing  excess  service.  Baltimore,  etc., 
R.  Ck).  v.  Interstate  Commerce  Commis- 
sion, (1911)  221  U.  S.  612,  31  S.  Ct.  621, 
65  U.   S.    (L.  ed.)    878. 

Self -crimination. —  Carriers  subject  to 
the  Act  cannot  claim  privilege  against 
self-incrimination  to  justify  the  refusal 
to  comply  with  an  order  of  the  Interstate 
Commerce  Commission,  requiring  the  sec- 
retary or  similar  officer  to  make  monthly 
reports  imder  oath,  showing  the  instances 
where  employees  subject  to  the  Act  have 

Sec.  5.  [Effect.]     That  this  Act 
year  after  its  passage.    [34  Stat.  L, 


State  statutes  in  conflict  with  the  pro- 
visions of  the  Hours  of  Service  Law  be- 
came ineffective  on  the  passage  of  this  Act 
although  this  section  provided  that  the 
law  should  not  take  effect  until  a  year 
after  the  passage.  Northern  Pac.  R.  Co.  t?. 
Washington,  (1912)  222  U.  S.  370,  32 
S.  Ct.  160,  66  U.  S.   (L.  ed.)   237. 

But  it  was  earlier  held  that  the  fact 
that  Congress,  on  March  4,  1907,  adopted 


rendered  excess  service,  and  gmng  the 
cause  and  explanatory  facts,  if  any,  w, 
where  there  has  been  no  excess  service, 
to  make  a  separate  oath  to  that  effect, 
in  lieu  of  the  form  to  be  used  m  detaUing 
excess  service.  Baltimore,  etc.,  R.  Co. 
t;.  IntersUte  Commerce  Commifisioii, 
(1911)  221  U.  S.  612,  31  S.  Ct.  621,  55 
U.  S.   (L.  ed.)   878.  . 

Neither  can  the  secretary  or  similar 
officer  of  a  carrier  subject  to  this  Art 
claim  a  personal  privilege  against  self 
crimination  to  justify  a  refusal  to  com- 
ply with  an  order  of  the  Interstate  Com- 
merce Commission,  requiring  such  official 
to  make  such  monthly  reports  under  oath. 
Baltimore,  etc.,  R.  Co.  t\  Interstate  Com- 
.  merce  Commission,  (1911)  221  U.  S.  612, 
31  S.  a.  621,  65  U.  S.  (L.  ed.)  878. 

shall  take  effect  and  be  in  force  one 
U17,] 

this  statute  regulating  the  hours  of  labor 
of  trainmen,  to  become  operative  on 
March  4,  1908,  did  not  impair  state 
legislation,  unless  the  federal  Act  was  m 
operation,  and  was  prohibitive  '^^  }^ 
terms,  or  affects  the  very  question  which 
the  state  legislation  undertook  to  con- 
trol. Lloyd  r.  North  Carolina  R.  Co., 
(1909)  151  N.  C.  536,  66  S.  E.  604,  45 
L.  R.  A.  (N.  S.)  378. 


y.   BEPOBTS 

An  Act  Requiring  common  carriers  engaged  in  interstate  and  foreign 
commerce  to  make  full  reports  of  all  accidents  to  the  Interstate  Com- 
merce Commission,  and  authorizing  investigations  thereof  by  said 
commission. 

.    [Act  of  May  6,  1910,  ch,  208,  36  Stat.  L.  350.] 

[Sec.  1.]  [Railway  accidents  —  common  carriers  to  make  monthly 
reports  of.]  That  it  shall  be  the  duty  of  the  general  manager,  superintend- 
ent, or  other  proper  officer  of  every  common  carrier  engaged  in  interstate  or 
foreign  commerce  by  railroad  to  make  to  the  Interstate  Commerce  Com- 
mission, at  its  office  in  Washington,  District  of  Columbia,  a  monthly  report, 
under  oath,  of  all  collisions,  derailments,  or  other  accidents  resultinsr  in 
injury  to  persons,  equipment,  or  roadbed  arising  from  the  operation  of 
such  railroad  under  such  rules  and  regulations  as  may  be  prescribed  by  the 
said  commission,  which  report  shall  state  the  nature  and  causes  thereof  and 
the  circumstances  connected  therewith :  Provided,  That  hereafter  all  said 
carriers  shall  be  relieved  from  the  duty  of  reporting  accidents  in  their 
annual  financial  and  operating  reports  made  to  the  commission.  [36  Stat 
L.  350.] 

This  is  the  first  section  of  the  "Accident  Report  Act  of  1910."  The  former  Acci- 
dent Report  Act  of  March  3,  1901,  ch.  866,  31  Stat.  L.  1446,  was  repealed  by  section  6 
of  this  Act,  infra,  p.  1422. 
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Reports  of  accidents  resulting  from  the  failure  of  locomotive  boilers  or  appurte- 
nances were  required  to  be  made  by  the  Locomotive  Boiler  Act  of  Feb.  17,  1911,  ch. 
103,  §  8,  supra,  p.  1204. 

The  Sundry  Civil  Appropriation  Act  of  March  3,  1915,  ch.  75,  §  1,  38  Stat.  L.  839, 
as  did  similar  acts  of  prior  years,  makes  an  appropriation  to  enable  the  Interstate 
('oiiimerce  Commission  to  keep  informed  regarding,  and  to  enforce  compliance  with, 
this  Act. 


Authority  of  states. —  In  Gulf,  etc.,  R. 
Co.  V.  State,  (1912)  33  Okla.  378,  125 
Pac.  1103,  the  court  construing  the  Act 
of  March  3,  1901,  with  the  present  Act 
set  out  in  the  text  said :  ''  The  latter 
act,  while  entitled  practically  the  same 
as  the  former,  differs  from  it  in  several 
important  particulars.  Both  acts  require 
common  carriers  engaged  in  interstate 
commerce  by  railroad  to  make  to  the 
Interstate  Commerce  Commission  a 
monthly  report  of  all  collisions  and  de- 
railments of  trains,  and  of  all  accidents 
which  may  occur  to  its  passengers  or 
employees,  and  empower  the  Commission 
to  investigate  such  collisions,  derailments, 
or  accidents;  but  section  3  of  the  latter 
act  also  provides  '  that  when  such  acci- 
dent is  investigated  by  a  commission  of 
the  state  in  which  it  occurred  the  Inter- 
state Commerce  Commission  shall,  if  con- 
venient, make  any  investigation  it  may 
have  previously  determined  upon,  at  the 
same  time  as,  and  in  connection  with, 
the  state  commission  investigation.* 
Counsel  for  appellant  argue  that,  while 
in  the  section  that  deals  with  investiga- 
tions the  concurrent  right  of  the  state  to 
make  such  investigations  is  recognized,  no 


such  recognition  is  found  in  the  part  re- 
lating to  the  reporting  of  accidents; 
therefore  the  rule,  that  if  the  state  and 
Conirress  have  a  concurrent  power,  that  of 
the  state  is  superseded  when  the  power 
of  Congress  is  exercised,  applies,  because 
Order  No.  148  provides  for  reporting,  and 
not  investigating,  accidents.  We  think 
the  power  to  investigate  accidents  in- 
cludes the  power  to  require  reports  con- 
cerning them.  Before  there  can  be  an 
investigation,  there  must  be  information 
from  some  source  that  an  accident  has 
occurred.  The  most  natural  way  to  se- 
cure this  information  is  to  require  the 
officers  of  the  carrier,  who  gave  it  at 'first 
hand,  to  supply  it.  In  many  eases,  no 
doubt,  investigation  would  follow,  the  na- 
ture of  the  report  disclosing  that  it  was 
not  necessary.  It  is  the  duty  of  the  state 
to  establish  such  reasonable  regulations  as 
are  necessary  for  the  safety  of  all  en- 
gaged in  business  or  domiciled  within  its 
borders.  Passengers  and  employees  on 
Interstate  trains,  while  within  the  state, 
belong  to  that  class."  See  also  Pitts- 
burgh, etc.,  R.  Co.  V.  State,  (1909)  172 
Ind.  U7,  87  N.  E.  1034. 


Seo.  2.  [Penalty.]  That  any  common  carrier  failing  to  make  such  report 
within  thirty  days  after  the  end  of  any  month  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  by  a  court  of  competent  juris- 
diction shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars 
for  each  and  every  offense  and  for  every  day  during  which  it  shall  fail  to 
make  such  report  after  the  time  herein  specified  for  making  the  same. 
[36  Stat  L.  351.] 

Sec.  3.  [Investigation  by  Interstate  Commerce  Commission  —  author- 
ity conferred  —  co-operation  with  state  commissions  —  publication,  etc., 
of  reports.]  That  the  Interstate  Commerce  Commission  shall  have  author- 
ity to  investigate  all  collisions,  derailments,  or  other  accidents  resulting 
in  serious  injury  to  person  or  to  the  property  of  a  railroad  occurring  on 
the  line  of  any  common  carrier  engaged  in  interstate  or  foreign  commerce 
by  railroad.  The  commission,  or  any  impartial  investigator  thereunto 
authorized  by  said  commission,  shall  have  authority  to  investigate  such 
collisions,  derailments,  or  other  accidents  aforesaid,  and  all  the  attending 
facts,  conditions,  and  circumstances,  and  for  that  purpose  may  subpoena 
witnesses,  administer  oaths,  take  testimony,  and  require  the  production  of 
books,  papers,  orders,  memoranda,  exhibits,  and  other  evidence,  and  shall 
be  provided  by  said  carriers  with  all  reasonable  facilities :  Provided,  That 
when  such  accident  is  investigated  by  a  commission  of  the  State  in  which 
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it  occurred,  the  Interstate  Commerce  Commission  shall,  if  convenient,  make 
any  investigation  it  may  have  previously  determined  upon,  at  the  same  time 
as,  and  in  connection  with,  the  state  commission  investigation.  Said  com- 
mission shall,  when  it  deems  it  to  the  public  interest,  make  reports  of  such 
investigations,  stating  the  cause  of  accident,  together  with  such  recom- 
mendations as  it  deems  proper.  Such  reports  shall  be  made  public  in  such 
manner  as  the  commission  deems  proper.     [36  Stat,  L.  351.] 

Sbo.  4.  [Keports  inadmissible  as  evidenee  in  damage  snits.]  That 
neither  said  report  nor  any  report  of  said  investigation  nor  any  part  thereof 
shall  be  admitted  as  evidence  or  used  for  any  purpose  in  any  suit  or  action 
for  damages  growing  out  of  any  matter  mentioned  in  said  report  or 
investigation.     [36  Stat.  L.  351.] 

Sec.  5.  [Form  of  reports.]  That  the  Interstate  Commerce  Commission 
is  authorized  to  prescribe  for  such  commion  carriers  a  method  and  form  for 
making  the  reports  hereinbefore  provided.    [36  Stat.  L.  351.] 

Sec.  6.  [Prior  Act  repealed.]  That  the  Act  entitled  **  An  Act  requirinfi: 
common  carriers  engaged  in  interstate  commerce  to  make  full  reports  of  all 
accidents  to  the  Interstate  Commerce  Commission, ' '  approved  March  third, 
nineteen  hundred  and  one,  is  hereby  repealed.    [36  Stat.  L.  351.] 

The  Act  repealed  by  this  section  was  the  Accident  Reports  Act  of  March  3,  1901, 
eh.  866,  31  Stat.  L.  1446. 

Sec.  7.  [Definitions — "  interstate  commerce  '' — "  foreign  commerce."] 

That  the  term  **  interstate  commerce,"  as  used  in  this  Act,  shall  include 
transportation  from  any  State  or  Territory  or  the  District  of  Columbia  to 
any  other  State  or  Territory  or  the  District  of  Columbia,  and  the  term 
'*  foreign  commerce,"  as  used  in  this  Act,  shall  include  transportation  from 
any  State  or  Territory  or  the  District  of  Columbia  to  any  foreign  country 
and  from  any  foreign  country  to  any  State  or  Territory  or  the  District  of 
Columbia.     [36  Stat.  L.  351.] 

Sec.  8.  [Effect.]  That  this  Act  shall  take  effect  sixty  days  after  its 
passage.    [36  Stat.  L.  351.] 


VI   MEDALS 

An  Act  To  promote  the  security  of  travel  upon  railroads  engaged  in 
interstate  commerce,  and  to  encourage  the  saving  of  life. 

[Act  of  Feb.  23,  1905,  ch.  744,  33  Stat.  L.  743.] 

[Sec.  1.]  [Medals  for  life  saving  on  railroads.]  That  the  President  of 
the  United  States  be,  and  he  is  hereby,  authorized  to  cause  to  be  prepared 
bronze  medals  of  honor,  with  suitable  emblematic  devices,  which  shall  be 
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bestowed  upon  any  persons  who  shall  hereafter,  by  extreme  daring, 
endanger  their  own  lives  in  saving,  or  endeavoring  to  save,  lives  from  any 
wreck,  disaster,  or  grave  accident,  or  in  preventing  or  endeavoring  to  pre- 
vent such  wreck,  disaster,  or  grave  accident,  upon  any  railroad  within  the 
United  States  engaged  in  interstate  commerce :  Provided,  That  no  award 
of  said  medal  shall  be  made  to  any  person  until  sufficient  evidence  of  his 
deserving  shall  have  been  furnished  and  placed  on  file,  under  such  regula- 
tions as  may  be  prescribed  by  the  President  of  the  United  States.  [33  Stat. 
L,  743,] 

This  is  the  first  section  of  the  '*  Medals  of  Honor  Act." 

f 

Sec.  2.  [Bosettes,  etc. —  lost,  etc.,  ribbons.]  That  the  President  of  the 
United  States  be,  and  he  is  hereby  authorized  to  issue  to  any  person  to  whom 
a  medal  of  honor  may  be  awarded  under  the  provisions  of  this  Act  a  rosette 
or  knot,  to  be  worn  in  lieu  of  the  medal,  and  a  ribbon  to  be  worn  with  the 
medal ;  said  rosette  or  knot  and  ribbon  to  be  each  of  a  pattern  to  be  pre- 
scribed by  the  President  of  the  United  States :  Provided,  That  whenever 
a  ribbon  issued  under  the  provisions  of  this  Act  shall  have  been  lost, 
destroyed,  or  rendered  unfit  for  use  without  fault  or  neglect  on  the  part  of 
the  person  to  whom  it  was  issued,  a  new  ribbon  shall  be  issued  to  such 
person  without  charge  therefor.     [33  Stat.  L.  743.] 

Sec.  3.  [Payment  of  expenses.]  That  the  appropriations  for  the  enforce- 
ment and  execution  of  the  provisions  of  the  Acts  to  promote  the  safety  of 
employees  and  travelers  upon  railroads  are  hereby  made  available  for 
carrying  out  the  provisions  of  this  Act.    [33  Stat.  L.  743.] 

The  Acts  referred  to  in  this  section  were  the  Safety  Appliance  Acts  set  out  under 
subdivision  II  of  this  title^  supra,  p.  1156. 


RAPE 

See  Penal  Laws 


RECEIVING  STOLEN  GOODS 


See  Penal  Laws 
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See  Waters 
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8  FED.  STAT.  ANN.  (2d  Ed.) 


RECORDS 

See  Penal  Laws  ;  Public  Lands 


RED  CROSS  ASSOCIATION 


See  Charities 


REMOVAL  OF  CAUSES 

See  Judiciary 
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REPLEVIN 


Sec.  934.  [Property  taken  under  revenue  laws  irrepleviable.]     All 

property  taken  or  detained  by  any  officer  or  other  person,  under  authority 
of  any  revenue  law  of  the  tJnited  States,  shall  be  irrepleviable,  and  shall  be 
deenied  to  be  in  the  custody  of  the  law,  and  subject  only  to  the  orders  and 
decrees  of  the  courts  of  the  United  States  having  jurisdiction  thereof. 
[B.  8.] 

Act  of  March  2,  1893,  ch.  67,  4  Stat.  L.  632;  Act  of  Jnly  13,  1866>  ch.  184>  14 
Stat.  L.  172. 

.  For  general  provisions  relating  to  the  revenue  law8>  see  Oustoms  Dutibs  ;  Istebnal 
Revenxti:. 


State  courts  have  no  jurisdiction  of 
property  affected  by  this  section.  Gkil- 
veston,  etc.,  R.  Co.  r.  Terrazas,  (Tex.  Civ. 
App.  1914)    171  S.  W.  303. 

Effect  on  poweri  of  customs  officers. — 
In  the  case  of  seized  goods,  and  particu- 
larly in  the  case  of  goods  liable  lor  for- 
feiture, this  section  and  R.  S.  sec.  938 
(vol.  3,  p.  325)  leave  nothing  for  customs 
officers  to  decide  or  control  in  the  regular 
line  of  the  duties  imposed  upon  them  as 
such  officers.  In  re  Chichester,  (W.  D. 
Tex.  1891)  48  Fed.  281. 

Power  of  court  to  take  possession. — 
Where  the  authority  of  the  court  to  pro- 
ceed with  regard  to  property  seized  by  a 
collector  is  denied  by  the  coUector,  a 
marshal  of  the  court  may,  under  the  gen- 
eral powers  of  the  court  and  under  its 
explicit  order,  take  the  property  out  of 
the  possession  of  the  officers  of  customs 
into  his  exclusive  custody.  The  Con- 
queror, (S.  D.  N.  Y.  1892)  49  Fed.  99. 

Bin  in  equity. —  Goods  in  charge  of  a 
collector  under  this  section  are  irreplevi- 
able, although  subject  to  the  orders  and 
decrees  of  the  courts  of  the  United  States 
having  appropriate  jurisdiction.  There 
is  no  form  of  action  at  common  law  which 
would  give  possession  of  them,  but  a  biU 
in  equity  is  the  only  and  therefore  an  ap- 
propriate method  of  proceeding  therefor. 
Pollard  V,  Reardon,  (CCA.  1st  Cir. 
1896)  65  Fed.  848,  21  U.  S.  App.  639, 
13  C.  C  A.  171. 

Seizure  under  state  process. —  Distilled 
liquors  in  a  United  States  bonded  ware- 
house cannot  be  seized  under  state  proc- 
ess.   (1894)   21  Op.  Atty.-Gen.  73. 

Property  seized  as  belonging  to  another. 
—  Under  this  Act  replevin  does  not  lie  for 
property  of  the  plaintiff  seized  under  a 
warrant  by  a  collector  of  internal  revenue 
as  the  property  of  another.  Treat  v. 
Staples,  (1870)  Holmes  1,  24  Fed.  Cas. 
-^o.  14,162. 


Liquors  in  bonded  warehouse. —  The 
legal  status  of  distilled  li(]uors  in  a 
bonded  warehouse  of  the  United  States, 
and  under  the  control  of  the  collector  of 
internal  revenue,  is  definitely  stated  and 
settled  by  this  section.  (1894)  21  Op. 
Atty.-Gen.  73. 

Jurisdiction  over  yacht  seized  lu  im- 
ported.—  Under  this  section  the  determi- 
nation of  the  question  whether  a  pleasure 
yacht  brought  from  a  foreign  country  to 
this  country  was  an  imported  article  or 
not,  is  within  the  jurisdiction  of  the  Dis- 
trict Court,  where  it  had  been  seized  by 
the  collector  of  the  port  as  liable  to  duly 
and  thereupon  libel^  by  the  ownci  aver- 
ring that  the  seizure  of  the  yacht  by  the 
collector  was  illegal  and  wrongful.  In  re 
Fassett,  (1892)  142  U.  S.  479,  12  S.  Ct. 
295,  36  U.  S.    (L.  ed.)    1087. 

ITominal  damages  should  only  be  al- 
lowed on  judgment  for  defendant  in 
replevin  where  he  has  failed  to  show  right 
in  himself  to  the  property  in  controversy. 
Treat  r.  Staples,  (1870)  Holmes  1,  24 
Fed.  Cas.  No.  14,162. 

After  duty  paid. — ^After  the  duty  on 
imported  goods  which  have  been  deposited 
in  a  private  bonded  warehouse  has  been 
paid  and  a  withdrawal  permit  issued,  the 
government  has  no  further  concern  with 
the  goods,  and  the  right  to  withhold  or 
deliver  them  rests  with  the  warehouse- 
man alone.    (1895)  21  Op.  Atty.-CJen.  232. 

Wines  in  possession  of  the  government 
by  virtue  of  a  levy  for  a  tax  due  the 
United  States  cannot  be  replevied.  Briee 
V,  Elliott,  (1876)  2  W.  N.  C  (Pa.)  560, 
4   Fed.   Cas.   No.    1,854. 

Sugar  shipped  from  Porto  Rico. —  In 
De  Lima  t?.  Bidwell,  (1901)  182  U.  S.  1, 
21  S.  Ct.  743,  45  U.  S.  (L.  ed.)  1041, 
which  related  to  sugars  shipped  from 
Porto  Rico  and  involved  the  question 
whether  Porto  Rico  was  a  "  foreign 
country"  requiring  the  payment  of  duties. 
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the  action  being  b;  importen  to  secure 
back  duties  alleged  to  have  been  ill^ally 
exacted,  the  court  said :  "  We  are  Dot 
irapremed  b;  the  Hrgument  that,  if  the 
plaintiffs  insiated  that  these  sugars  were 
not  imported  merchandise,  they  dioald 
have  stood  upon  their  rights,  refused 
to  enter  the  goods,  and  brought  an 
action  of  replerin  to  recoror  thur  poises- 
sion.  It  is  true  that,  to  prevent  the 
seizure  of  the  sugars,  ptaintins  did  enter 
them  as  imported  mcrT^)wI)dise ;  bnt  any 
odmissioa  derivable  from  that  fs^^  is 
explained  hy  their  protest  against  the  ex- 
action of  duties  upon  them  as  such.  They 
waived  nothing  by  taking  this  course. 
The  collector  lost  nothing,  since  he  was 
apprised  of  the  course  they  -would  prob- 
ably take.  It  is  true  that  in  the  Pa«sett 
Ckse,  143  U.  S.  47t,  tht  proc«edhig  wkb 
ti7  libel  for  powewiM)  of  tb»  vessel,  which 


is  analogous  to  an  action  of  replerin  ftt 
common  law;  but  it  would  appear  that 
Sev.  Stat.  sec.  934  would  stand  in  the 
way  of  such  a  remedy  here,  since  by  that 
section  '  all  property  taken  or  detained 
by  aa  officer  or  other  person  under  au- 
thority of  any  revenue  Uw  of  the  United 
States  shall  be  irrepleviable,  and  shall  be 
dMBie4  to  he  la  tSe  custody  of  the  Uw 
and  subject  only  to  the  or4era  and  deereea 
of  the  courts  of  the  United  States  having 
jurisdiction  thereof.'  If  the  words  '  under 
authority  of  any  nvenne  law '  are  to 
be  constraed  aa  If  the^  rtmi  '  under  color 
of  any  revenue  law,'  it  would  seem  that 
these  sugars  could  not  be  made  the  sub- 
ject of  a  replevin;  but  even  conceding  that 
replevin  would  lie,  we  consider  il  merely 
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POSTAIr  SESVICB! 

Acoounts  and  reveniMSt 

Appropriation,  251 

GoBoipoeitloa,  261 

Manner  of  keeping,  849,  860 

Paymenta,  261 

Preservation,  ^66 

Transfer   of  debts  to  oomtmctors, 
862 
Oarriera  (see  infra,  Foreign  Mail  Serv- 
iee): 

Appointment,  64 

Bonds,  88 

Carriers  with  motor  Tehicles,  92 

Consolidation  of  poet  oHeea,  91 

Szpenses,  83 

fves,  83 

Leave  of  abaenee,  68 

Power  boat  fanislied,  91 

Promotion,  64 

Rural  free  delivery,  90,  91,  92 

Substitutes,  64,  63,  71 

Substitutes,  pay,  80 

Uniform,  81 
Carrying  mail: 

Canals,  183 

Qurryiag  letters  out  of  mail,  187 

Change  of  post-road  terminus,  184 

Contract  of  service  over  routes  not 
established  by  law,  184 

Courthouses,  183 

Dfisoontinuing  service,  184 

Disposition  of  seizures,  187 

Extending  line  of  posts,  184 

Foreign  letters,  186 

General  provisions,  182 

Plank  roads,  183 

Post-roads  defined,  181,  188 

Prepaid  letters,  186 

Seat^ching  vessels  for  letters,  186 

Seising  and  detaining  letters,  186 

Selecting  post-roads,  184 

Separating  letter  mail,  187 

Steamships,  183 

Vessels  not  in  mail  service,  186 

Waters  of  the  United  States,  183 
Claims   for   lose  by  fire,   etc,   adjust- 
ment, 66 
Clerks  and  employees  (see  «upra.  Car- 
riers; imfra.  Foreign  Mail  Serv- 
ice) : 

Aggregate  expenditure,  80 

Appointments  in  emergency,  76 

Bonds,  renewal,  70 

Cap  or  badge,  60 


POSTAL  SBRVICS  —  Oofi^J 

Clerks  and  employees  —  Conf4 

Cashiers,  bomd,  68 

Classification,  64 

Compensatory  tisie  eff  fcr  Sunday 
delivery,  76 

First  grade  clerks  abelkhed,  79 

Grade,  71 

Hours  of  work,  71,  76 

Leave  of  absence,  68,  74,  70 

Money  order  offices,  236 

Navy  mail  clerks,  bonds,  70 

Navy  or  marine  corps  men,  74 

Oath  of  office,  28 

Promotion,  64»  71 

Railway  clerks  and  employees,  see 
jn/ro,  Railway  Service 

Salaries,  71,  76 

Substitutes,  71,  78 

Substitutes,  pay,  79,  80 

Traveling  expenses,  220 
Collection : 

Boxes  and  chutes  in  buildings,  87 

Receiving  boxes,  82 
Contracts  for  carryiiM;  malls: 

Additional    e3q>e£tion,    allowance, 
160,  176 

Additional  regular  service,  pay,  169 

Advertisement  of  general  mail  let- 
tings,  176 

Adve^ising,  161 

Assignment  of  contracts,  166 

Bids: 

Combinations  to  prevent  bids, 

166 
Contracts  to  lowest  bidder,  164 
Disposal  of  unaccepted,  164 
Recording     and     preservation, 
164 

Bond,  167 

Canceling  sublet  contracts,  176 

Changing  terms,  168,  159 

Contract  with  subcontractor,  176 

Extension  of  route,  180 

Failure   of   contractor   to   perform 
services,  109 

Failure  of  bidder  to  enter  into  con- 
tract, 169 

Fining  contractors,  103 

Home  mails,  152 

Limit  of  time  of  contract,  167 

Oath  of  sureties  on  bond,  109 

Payment,   150 

Pneumatic     tubes,     contracts     for 
transmission  by,  179,  180 
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POSTAL   SERVICE  —  ronCi 

Contracts   for   carrying  m«iU  —  Coaed 
PrpposalB,  152 

Star  route  and  screen  wagon  con- 
tractors, compenuition,  181 
Subletting  or  transfer  of  contracts, 

171,    172 
Temporary  contracts,  lao,  174,  17S 
Water  route  contrwita,  173 
Dead  letters: 
Foreign,  23 
Proceeda,   150 

Return  to  dead-letter  office,  149 
Unpaia  letters,  150 
Delivery: 

Experimental  delivery,  92 

Free   delivery,   87 

Matter  to  persona  not  residents  of 

place  of  oddreas,  105 
Bural  free  delivery: 
Agents,  etc,  88 
Carriers,  SO,  81,  9B 
Route   inspectors,  90 
Special  agente,  90 
Special  delivery: 
ContracU,  85 
Employment    of     persons     to 

make,   84 
Letters  included,  8S 
UesaengeTH,  66,  80,  88 
Offenses,  88 
Official  character  of  mesMnger, 

eo 

Regulations,  66 
Special   stamps,   83 
Stamps,  01 
Sundays,   78 
Envelopes  (see  infra.  Postage) 
Double  letter  envelopes,  134 
Letter-sheet  envelopes,  134    . 
Price,  133 

Printed  matUr,  133,  13S 
Return  requests,  136 
Fictitious  address,  identification  of  per- 
sona claiming,  104 
Fipee,    penalties    and    forfeitures,    die- 
position,  256 
Foreign  countries,  postal  arr^gomemti, 

21 
Foreign  mail  service: 
Advertisements,  21S 
Agents  in  China  and  J^an,  217 
Agents  on  Isthmus  of  Panamk,  £17 
Agents  on  steamers,  217 
.    Apprentices,   222 
Cadets,   222 
Canadian   mail,   216 
Clerks  on  vessela,  222 
Compensation,  221 
Contracts,  213,  214,  218 
Convertibility  of  veuelB  into  naval 


POSTAL   SERVICE  —  OottCd 
Foreign  mail  service  —  Cont'A 
Pay  for  traneporting,  216 
Payment  for  vesBels  taken  as  cruis- 
ers,  222 
Payment  of  postage,  216 
Rates  of  postage,  216 
Steamships,  ownership,  crew*,  oob- 

Btruction,  etc.,   220 
Transportation,    216 
Inapectors: 

Per  diem,  228 
Rural  free  delivery,   88 
Salary  and  allowancea,  223 
Traveling  expen  see,   30 
Mail  matter: 

Addresses  on  postal  cards  and  eir- 

culars,  95 
Arrival  and  departure,  66 
Circular  defined,   102 
Classes,  95 

Dead  letters,  see  aupra.  Dead-  Let- 
Disposal    of    uncalled-for    printed 

matter,  151 
Eiamination   of   second-class  mat- 
ter, 98 
First  class,  90 

Foreign    newspapers    wid    periodi- 
cals,  101 
Forwarding  letters,   161 
Fourth    class  '  (see    infra,    Parcel 
Post) 
Defined,  106 
Marks,  107 
Postage,  10£ 
Seeds,  etc.,   U3 
Time  of  delivery,   113 
Weight,  105 
Letters  seised,  disposition,  9S 
Making  up,  48 

Marks  on  second,  third,  and  fourth- 
class  matter,    103 
Newapapers : 

Carrying  out  of  mail,  96 
Delivery  by  route  agents,  96 
Dried  and  wrapped,   94 
Retuaal  to   receive,   94 
Nonmailable    matter,    disposition, 

102 
Paid   editorials,    109 
Postal  balances,  &3 
Frioted  matter  defined,  102 
Publications    violating    copyri^ts. 


.  Deductions,  221 
Discontinuing  contracts,  210 
Fine  for  delay,  216 
.  Fines  and  penalties,  221 
Mail  messengers,  221 
Kaval  officers,  222 


ailing,   127 

oving  n 

Return  to  m 
Second  clasa: 

Annulment  of  privileges,  103 

Defined,   90,   98 

Publications,  107 

State      agricultural     publlea- 
tiona,  106 
Supplements  to  publications,  101 
,     Ibird  class: 

Letters   written   by   tlu  bund. 
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POSTAL  SERVICE -^Cont'd 
Mail  matter  —  Cont'd 

Third  class  matter,  101 
Weight,  93 

Wrapping,  regulations,   103 
Money  orders: 

Absence  of  postmaster,  228 

Amount,  236 

Blank  applications,  228 

Blanks,  etc.,  obtaining,  235 

Change  and  modification,  230 

Clerks  and  fees,  236 

Destruction  of  statements,  35 

Detachable  coupons,  220 

Estimates  for  system,  32 

Fees,  236 

Foreign  orders,  227 

Indorsement,  229 

Issuing,   227 

Limited  offices,  238 

Lost  checks,  duplicates,  235 

Lost  orders,  230 

Lotteries,  payment  forbiddoi,  231 

Money  order  fimds: 

Composition,  234 

Report,  234 

Transfer,  233,  234 
Money    order    system    established. 

226 
Payee,  identification,  239 
Payment,  239,  240,  241 
Postal  notes,  240 
Begulations,  239 
Bepaymmt,  230 
Unpaid,  payment,  239 
Unpaid,    report    and    disposition, 

Nonmailable  matter,  105 

Ocean  mail  act,  218 

Officers    and   employees,    oaths,    89 

Official  envelopes,  franking,  118 

Parcel  post: 

Classification,  rates,  etc.  111 
Collection  of  postage  on  delivery. 

Equipment,  111,  112 

Establishment  of  zones  and  rates. 
112 

Fourth-class  mail,  109 

Insurance,  112 

Postage,  110 

Seeds,  rates,  112 

Zones,  110 
Pension  roll  abolished,  74 
Postage  (see  supra.  Foreign  Mail  Serv- 
ice, Parcel  Post) 

Bureau  of  American  Republics,  of- 
ficial matter,  126 

Clothing  to  soldiers,  115 

Congressional  record,  118 

Co-operative  agricultural  extension 
work,  matter  relating  to,  130 

Delivery  of  part-paid  letters,  121 

Extra,  83 

First  class  matter,  120,  124 

Foreign  mail  matter,  116 

Fourth-class   matter,    102 


POSTAL  SERVICE  ^  Oonfd 

Postage  —  Cont'd 
Franks : 

Congressional  record,   118 
Hawaiian  Islands,   127 
Lending  or  permitting  use  of, 

129 
Official  business,  118 
Public  documents   and   official 

correspondence,    125 
Reports  from  Agricultural  De- 
partment, 118 
'     Seeds.  118 

Weight,  limit,  128 
Letters  written  by  the  blind,   106 
National  Home   for  Disabled  Vol- 
unteer   Soldiers,    official   matter, 
125 
Newspapers  and  periodicals: 

Affidavits  as  to  payment,  117 
Method  of  paying,  117 
Rate,  116,  124 
Official  envelopes: 

Franking,  118,  121 
Providing,  120 

Restriction     on     mattet     ad- 
mitted, 120 
Return   envelopes,    121,    123 
Overpaid,  return,  128 
Partly    paid    and    unpaid    letters, 

114 
Payment  before  delivery,  114 
Prepayment,  113  ^ 

Publications  sent  to  subscribers, 
121 

Public  documents  and  official  cor- 
respondence, 125  . 
Readmg  matter  for  the  blind,  127, 

129 
Return  of  undelivered  publications, 

Sea  letters,  116 
Second-class  matter,  124 
Seeds,  etc.,   112,  113 

Smithsonian  Institution,  official 
mail  matter,  121 

Soldiers'  and  sailors'  letters,  120 

Superintendent  of  documents,  offi- 
cial correspondence,  125 

Third  class  matter,  101 

Transmission  of  third  and  fourth 
class  matter  without  stamns. 
128  .  f  > 

Postal  cards: 

Double  cards,  134 

For  foreign  postal  service,  134 

Preparation,   131 

Private  mailing  cards,  126 

Postal  savings  bank  act,  241 

Postmaster-General : 

Adjustment  of  claims  for  loss,  etc.. 
56  * 

Annual  estimates,  26 

Annual  reports,  25 

Appointment,  18 

Assistants,   18 

Data  as  to  railroad  operations,  30 

Detail  of  clerks,  32 

Duties,  20 
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Post  offices  —  Confd 
To  be  kept  open,  46 
UBeless  papers,  disposal,  71 
Publicatioii  of  najnea  of  editort,  ete., 

108 
Bailway  service: 
Agents,  pay,  27 
Assistant    general    superintendent, 

31 
Asaistant  auperintendents ; 
Compensation,  226 
Per  diem,  203 
Carxying  by  horse  express,  189 
Car».  construction,  equipment,  etc, 

207 
Gars,  steel  required,  208 
Cars,  style,  construction,  etc.,  201 
Chief  clerk,  31 
Clerks  and  employees: 

AdTancements  restricted,  212 
Assignment,  204,  210 
Classification,  210 
Clerks    failing    of    promotion, 

211 
Compensation  for  death,  218 
Qrades  and  salaries,  209 
Injuries,  213 
Promotions,  210,  211 
^idence,  212 
Restoration  after  reduction  in 

grade,  211 
Sick  leave,  208 
Transfers,  211 
Travel  allowances,  209 
Vacation,  206,  212 
Compensation,  194,  205 
Conditions,  195 
Division  superintendents,  202 
Mail  messenger  service,  202 
Maintenance  of  schedules,  206 
Official  matter,  203 
Pay  of  land-grant  railroads,   199- 

207 
Keadjustment  of  rates,  205 
Reduction    of    compensation,    198, 

199,  201,  202,  209 
Refusal  to  provide  postal  cars,  197 
Return  of  empty  bags,  208 
6econd-^ass    matter,    sending    by 

freight,  208 
Special  transfer  between  St.  Louis 

and  East  St.  Louis,  203 
Weighing  mail,  197,  204,  206,  207 
What  trains  to  carry  mails,   189, 
201 
Receiving-boxes,  82 
R^stered  mail: 

Deposit  of  money  recovered  on  ac- 

cewit  of  lose,  255 
Fees,  137 

Indemnity  for  loss,  136,  148 
Letters   containing  fractional   cur- 
rency, 147 
Lotteries,     registered     letters     re- 
turned, 137 
Lottery    mail   matter,    poetmaster- 
generars  power,  147 


POSTAL  SERVICE  —  Confd 
Registered  mail  —  Cont'd 
Receipt  for  delivery,  137 
Registered  letters  to  lotteries,  137 
System  of  registration  authorized, 
136 
Request  letters,  return,  150 
Rewards  for  inventions,  79 
Savings   depositories : 

Accounts,  opening,  242 
Appropriation,  248 
Bonds,  244,  246 

Compensation  of  postmasters,  247 
Composition,  241 
'      Created,  241 
Deposits : 

Interest,  243 

Payment  under  order  of  courts 

248 
Restriction,  243 
Designation  of  offices,  242,  249 
Disposition  of  funds,  244 
Employees,  oompensation,  24i8 
Expenditures,  auditing,  249 
Interest  on  funds,  244 
Pass  books,  etc.,  243 
Penal  laws,  application,  248 
Redemption      of      United      States 

bonds,  247 
Report  to  Congress,  241 
Savings  stamps,  243 
Separation  of  accounts,  247 
Transportation  of  mail,  242 
Withdrawals,  244 
Second    Assistant  -Postmaster,    signing 

contracts,  29 
Semi-annual    statements   of   ownership 

of  publications,  etc.,  106 
Special  agents: 

Assistant  Postmasters-General,  224 
Bond,  224 
Searches,  226 
Stamped  envelopes,  131 
Stamps: 

Canceling  ink  or  appliance,  134 
Defacing,  133 
Improvements,  132 
Manufacture,   135 
Newspaper  and  periodical,   127 
Preparation,  130 
Sale,  132 
Stolen  money,  delivery  to  owner,  254 
Suits  arising  under  postal  laws,  37 
Superintendent  of  railway  service,  trav- 
eling^ expenses,  30 
Supplies,  delivery  by  contractor,  135 
Sworn    statements    of   names,    etc.,    of 

editors,  108 
Unolaimed  letters: 
Advertising: 
Charge,  149 
Foreign  letters,  149 
Posting  list,  149 
Publication  of  list,  148 
Return  to  dead-letter  office,  149 
Wrappers,  price,  133 
Wrongful    and    fraudulent    payments, 
suits  to  recover,  252 
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PRESIDENT: 

Certificate : 

Judge's  list,  260 

Making,  259 

Of  electors,  263 

Sealing  and  indorsing,  259 

Transmission,  260,  *266 
Commencement  of  term  of  office,  266 
Custodian    of    property    of    executive 

mansion,  268 
Death  of  President,  262 
Death  of  Vice-President,  262 
Debates  in  Congress,  limit,  266 
Electoral  college,  vacancies,  250 
Electoral  votes,  counting,  264 
Electors : 

Certificate  by  state  executive,  263 

Controversy    as    to    appointment, 
263 

Manner  of  voting,  259 

Meeting,  263 

Number,  258 

Time  of  appointing,  258 
Eligibility  for  office  of  President,  262 
Failure  to  choose  electors,  259 
Horses,  accommodation  for,  269 
International  congresses,  participation, 

269 
Joint  meeting  of  Congress,  266 
Messengers: 

Forfeiture  for  neglect  of  duty,  261 

Mileage,  261 
Officers  of  President's  household,  267 
Preservation  of  order  in  Congress,  265 
President  of  Senate,  absence,  260 
Resignation  or  refusal  of  office,  262 
Salary  of  President,  267,  268 
Salary  of  Vice-President,  267 
Secretary  to  President,  salary,  269 
Traveling  allowances,  268 

PRISONS  AND  PRISONERS: 

Atlanta,    United    States    penitentiary, 

295 
Change  of  place  of  imprisonment,  283 
Clothing  for  discharged  prisoners,  290 
Contracts  for  subsistence,  288,  289 
Deductions  for  good  conduct,  280,  281, 

289,  294,  295 
Designation   of   penitentiary  by   attor- 
ney-general, 283 
District  of  Columbia,  convicts,  301 
Employment  of  convicts,  292 
Forfeited  commutation,  restoration,  296 
Fort  Smith,  national  prison,  294 
Hiring  convicts  out  to  labor,  291 
House  of  correction,  288 
Imprisonment,  274 

International   Prison   Commission,  301 
Juvenile  offenders,  288,  293 
Marshal,  payment,  274 
McNeil's  Island,  estimates  for,  297 
Minors,  committing  to  reformatory,  293 
Pardoning  power  of  President,  301 
Parole : 

Arrest  for  violation,  299 

Board  of  parole,  298 

Conditions,  297 


PRISONS  AND  PRISONERS -- (7oiif4    ^ 

Parole  —  Cont'd 

Convicts     in    state    reformatories, 

300 
Discretion  to  release,  297 
Gratuities    to    paroled    prisonftrs, 

300 
Officers,  307 
Revoking,  299 
Violation,  299 
Penitentiary  for  District  of  Columbia, 

report  of  warden,  273 
Penitoitiary  sentences,  execution,  280 
Places  of  confinement,  275 
Provision  for  safe-keeping,  276 
Selection  of  penitentiary,  278  ' 
Sentence    of    imprisonment    for'  more 

than  year,  execution,  278 
Separation  of  juvenile  offenders,  294 
Subsistence  of  offenders,  payment,  274, 

282 
Territories : 

Care  and  custody  of  convicts,  290 
Penitentiaries,    care    and    control, 

273 
Rules     for     government    of    peni- 
tentiaries, 274 
Transportation  of  prisoners,  283,  293 
United   States   convicts   in   state  peni- 
tentiary, 277 
'  United  States  disciplinary  barracks: 
Commandant,  306 
Confinement  of  prisoners^  304 
Fort    Leavenworth,    Kansas,   mili- 
tary prison,  307,  308 
Government  and  control,  30^ 
Manufacture  of  military  supplies, 

309 
Military  prison  designated,  304 
Military  training  of  offenders,  306 
Officers,  guards,  etc.,  305 
Regulations,  305 
Remission   of   unexecuted   portions 

of  sentences,  306 
Reports,  305 

Revised  statutes  amended,  302 
United  States  prisoners,  expenses,  275 
United   States  prisons: 

Control  and  management,  293 
Location  and  erection,  ^92 

PRIZE: 

Adjudication  where  property  h  not 
sent  in,  317 

Appeals  and  amendments,  325 

Application  of  title,  310 

Appraisal  of  property  taken  for  gov- 
ernment, 316 

Auctioneers,  commibsions,  330 

Bounties  abolished,  310 

Bounty,  salvage,  etc.,  distribution,  327 

Clerks  of  district  courts,  accounts,  328 

Commanding  officer,  duties  upon  mak- 
ing capture,  311 

Costs,  326 

Delivery  of  property  on  stipulation, 
318 


PKIZE  — Confd 
District  attornejai 
Accounts,  329 
Compeusfitioii,  320 
Duties,  314 

Libel  and  proceedings,  314 
-    District    court,    powers    alter    appeal, 
325,  326 
Expenses,  paymtnit  from  prize  fund,  326 
'    Libel  BJid  pro<%ediugH  bj  district  attor- 
ney, 314 
Marshal : 

Allowances  and  commisBions,  328 
Duties,  316 
Privateer  pension   fund,   331,   332 
Prize  commissioner: 
Accounts,   329 
Appointment,  316 
Compeosati       """ 


Dutie 


315 


Prize-maeter,   duties,   314 
Prize  monej  atiolished,  310 
Prize  money,  payment,  327 
Proceeds,  distribution,  321 
Recaptures,  330 
Bale  of  property,  31B,  319 
Security  for  cost^,   326 
Shares : 

Determination,   324 

Officers  entitled,  324 

Vessels  entitled,  323 
TrMisfer  of  property  to  another  district 

for  sale,  319 
Vessels  of  the  Navy  defined,  311 
Witness  f»B,  330 

PUBLIC  COITTSACTS: 


Army  supplies,  245,  394,  395 
Awarding  by  items,  401 
Bids: 

Excessive,  350 

Opening,  349 


Keie 


,  349 


Rules  for,  368 
Bunting,  361 

Canceling  machines,  400,  401 
Cartage  of  merchandise,  366 
Combinations  to  fix  prices,  400 
Contractors  for  public  buildings: 
Bonds,  3T4 

Bights  of  persons  fumisbiag  labor 
and  materials,  374 
Contracts  to  limit  of  cost,  397 
Convict  labor  goods,  395 
Department  of  agriculture,  purchase  or 

service  for,  393 
Deposit  of  contracts,  361 
District  of  Columbia,  purchases  or  serv- 
ices for,  309 
^Domestic  materials,  367 
Envelopes,  396 

Exceeding  appropriations,  355 
'    Exceptional      articles      of      subsistence 
stores,  392 
Executive  departments,  398 
Expenditures     on     buildings,     military 
posts,  etc.,  373 


PTTBUC  COHTKACXS— ConCd 

Flour  and  bread,  350 
Fortification  works,  etc.,  395 
General  supply  committee,  3BB 
Guaranty  of  bid,  347 
Heating  apparatus  tor  public  buildings, 
372 


Mail  bags,  366 

Mail  locks,  366 

Materialmen's  act,  374 

Means  of  transportation,  371 

Mechanics'  lien  tct,  374 

MedicinM  and  supplies,  advertisement, 


373 
Name  oi  contractor  o 


luppliee,  351 


400 
Oath,  365 

Omitting  returns,  penalty,  366 
Opening  bids,  343 
Ordnance  property,  397,  SM 
Postage  stamps,  306 
Postal  cards,  366,  306 
FobUI  guide,  302 

Post  office  department,  supplier,  393 
Post-route  maps,  392 
Preserved  meats,  350 
Proposals  for  works,  346 
Public  works  act,  374 
Purchases  of  land,  366 
Purchases  without  advertisements,  349 
Quartermaster's    and    commissary    de- 
partments, supplies,  345,  369 
Quartermaster's  department,  345,  401 
Quarters  for  hospital  stewards,  373 
Record  of  bid,  348 
Regulations.  368 

Relinquishment   of   reservations^  361 
Rent,  367 
Returns  office: 

Authoriied,  402 

Clerk,  402 

Copies  of  returns,  402 

Indexes.  402 
Rural    free    delivery    service,    supplies, 

372 
Seeds,  cones,  and  nursery  stock,  401 . 
Stamps,  envelopes,  etc.,  366 
Steam  boilers,  360 
Steel,  372 

Stipulation    that    no    member    of    Con- 
gress has  interest,  3 GO 
Supplies     for    quartermaster's    depart- 
ment, 345,  401 
Third  class  post-offices,  rent,  372 
Tobacco  for  navy,  302 
Transfer  of  contracts,  367 
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PUBLIC  CONTRACTS  —  Cont'd 

Transportation  of  army  Bupplies,  394 
Transportation     of     moneys,     bullion, 

etc.,  371 
Transportation    of    stores    by    private 

parties,  370 
UnauthoriaBed  contracts,  361,  395 
Writing,  361,  402 

PUBLIC  DEBT: 

Annual    estimates    of    appropriations, 

412 
Application  of  coin  paid  for  duties,  404 
Appropriation  for  payment,  405 
Cancellation  of  bonds,  405 
Counterfeiting,  414 
Destroyed  bonds: 

Duplicates,  410 

Indeomity,  411 
Exchange  of  bonds,  414 
Exchange    of     registered     for     coupon 

bonds,  412 
Exemption  from  taxation,  407,  418 
Interest: 

Anticipation,  407 

Payment,  406,  418 
Loans  to  meet  public  indebtedness,  414 
Lost  bonds: 

Duplicate,  411 

Indemnity,  412 
Panama  Canal  bonds,  416,  417,  418 
Payment  in  coin,  404 
Payment  in  gold«  418 
Purchase  of  coin,  407 
Redemption    of    bonds,    application    of 

moneys  to,  413 
Sinking  fimd,  additions,  405 
Stolen  bonds,  credit  to  officers,  412 

PUBLIC  DOCUMSNTS: 

Allotment  to  depositories,  459 
American    Historical    Association,    re- 
port, 436,  452 
Army  and  Navy  Registers,  437 
Bills  and  resolutions: 

Number  and  distribution,  426 

Private  bills  defined,  426 
Bureau  of  American  Ethnology  t 

Bulletin,  457 

Report,  434 
Bureau  of  Animal  Industry,  report,  432 
Bureau  of  Immigration,  report,  459 
Bureau  of  Mines,  editions  limited,  462. 

463 
Catalogue  of  publications,  431 
Chief  of  Weather  Bureau,  report,  432 
Civil  Service  Commission,  report,  434 
Coast  and  geodetic  survey: 

Charts,  distribution  and  sale,  446 

Report,  433 
Commercial  and  foreign  relations,  434 
Commercial  information,  463 
Commissioner  of  Education,  report,  435 
Commissioner    of    Fish    and    Fisheries. 

report,  434 
Commissioner  of  Labor,  report,  435 
Compliments,    insertion    forbidden,    445 


PUBLIC  DOCUMENTS  —  Confil 

Congressional  Directory: 

Official  correspondence  free,  438 

Printing,  424  . 

Congressional   documents,    distributioiL 

430  ..^  , 

Congressional  documents  to  library  ot 

military  academy,  423 
Congressional  Record: 

Copies     for     gofvemor-general     of 

Philippine  Islands,  460 
Distribution,  439 
Exchange    for    foreign    parliamen- 

tai^  records,  461 
Furnished    newspaper    correspond- 
ents, 450 
Furnished  to  members  of  Congress. 

423 
In  Library  of  Con^fress,  451 
Printing,  424 
Subscriptions,  439 
Consular  and  commercial   reports,  446 
Custody  of  documents,  428 
Departmental    distribution    of   publica- 
tions, 447 
Departmental  publications,  427 
Departmental  reports  not  to  be  printed. 

436 
Department  of  Labor,  bulletins,  452 
Department  of  State,  documents  to,  448 
Director  of  Mint,  report,  460 
Disposal    of    documents    on    hand    at 

capitol,  429 
Division  of  soils.  Department  of  Agri- 
culture, report,  452 
Documents    for    library    of    Philippine 

government,  469 
Documents     to     department,     etc,    li- 
braries, 447 
Ephemeris  and  Nautical  Almanac,  483. 

455 
Eulogies,  engraving,  438 
Excluinge  of  documents,  447 
Experiment  Stations,  report  of  director 
I     of  office,  458 
Extra  copies,  424,  431 
Fish  Commission,  bulletins,  434 
Foreign  legations,  reports  to,  446 
Geological  Survey: 

Additional   copies  of  parts  of  re- 
ports, 454 
Maps  and  atlases,  450 
Monographs     and     bulletins,    446. 

448,  449 
Number  and  distribution,  449,  465. 

456 
Publications,  466 
Report,  435,  448 

Report  as  to  guaging  streams,  449 
Report  of  mineral  resources,  469 
Health  Officer  of  District  of  Columbia. 

report,  434 
Immigration     Commission,     reprinting 

documents,  461 
Index  of  documents,  429 
Interstate    Commerce    Commission,  rs- 

port,  435 
Iron  and  steel  tests,  437 
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PUBLIC  DOCllMAirrS  —  Oon^d 
Journals  of  CongrMS,  427 
labrarioB,     inTestigations     of     as     da- 

poflitariefi,  431 
Library  of  Gongrees: 

Annual  and  Bpeeial  reports  of  li- 
brarian, 456 
Distribution  of  documents  to,  463. 
464 
Lithographing  contraets,  446 
Manuals  of  Senate  and  House,  438 
National  Academy  of  Sciences; 
Kemoirs,  436 
Report,  436 
National  Home  for  Disabled  Volunteer 

Soldiers,  report  of  managers,  457 
National   Monetary  Commission,  docu- 
ments for,  461 
Naval   Intelligence  Office,  publications, 

461 
Naval  Observatory,  observations^  483 
Official  register,  442,  464 
Patent  office: 

Ck^es  of  laws,  446 
Decisions,  446 
Indexes,  445 
Official  gazette,  444 
Patents  issued,  444 
Printing,  443 

Keport  of  commissioner,  444 
Rules  of  practice,  445 
Trade  marks  and  labels,  444 
Patents : 

Binding  and  disposal  of  specifica- 
tions and  drawings,  463 
Specifications  and  drawings,  444 
Postal  conventions,  427 
Postal    service    to    be    omitted    from 

official  raster,  468 
President's  message: 
Abridgment,  439 
Accompanying  documents,  436 
Number,  435 
Private  laws,  427 

Publications   furnished  officers  and   li- 
braries, property  in,  446 
Public  buildings  and  grounds  in   Dis- 
trict of  Columbia,  report,  462 
Public  Health  Service,  report,  468 
Public   library   depositories   to    receive 

publications,  463 
Public  printer: 
Report,  442 
'  Right  to  documents,  442 
Rebellion,  official  records  of,  441 
Register   of  statutes  and   reports   dis- 
tributed, 423 
Reports,  distribution  to  judges,  423 
Reprinting  documents  required  for  sale, 

467 
Reserved  sets,  424,  462 
Retiring  members  of  Congress,  rights. 

431 
Secretary  of  Agriculture,  report,  432 
Smithsonian  Institution,  report,  437 
Statement  of  appropriations,  447 
Statistical    abstract,   437 
Statutes,  distribution  to  judges,  423 
Style  and  distribution,  424 


PUBLIC  DOClHISHTS  —  Cont'd 

Superintendent  of  documents: 
Accounts  and  reports,  428 
Appointment,  428 
Assistants,  officers,  etc.,  430 
Control  of  office,  461 
Ddivery  of  documents  in  depart- 
ments to,  430 
Duties,  428,  429 

Office   of    in   Interior   Department 
abolished,  430 
Surgeon-General,  report,  468 
Time  for  distributing  documents,  441 
Treasury  Department,  reports,  437 
Treaties,  427 

Union  Pacific  Railways,  report  of  Gov- 
ernment directors,  439 
"  Usual  number  "  of  doouments  and  re- 
ports, 424 

PUBLIC  LANDS: 

Abandoned  military  reservations t 

Disposal,  829-^2 

Fort  Abraham  Linoofai,  834 

Grants  to  municipal  ocM^rations, 
833 

Mineral  lands,  8^ 

Open  for  settlement,  833,  836 

School   indemnity  selections,  836 
Battle  Mountain  Sanitarium: 

Perfecting  claims,  788 

Reservations,  782 

Unlawful  intrusion,  788 
Bounty  lands: 

Assignability  of  warrants  and  loca- 
tions, 679 

Claims,  681 

Deserters,  688 

Discharge,  lost,  689 

Evidence,  686 

Excess,  payment,  681 

Letters  of  attorney,  688 

Lost  warrants,  688 

Loyalty  of  applicant,  692 

Mortgages,  688 

Patents  to  heirs,  690 

Proof  by  lesal  representative,  690 

Relocation,  691 

Sales,  688 

Soldiers,  681,   683,   684,  686,   686, 
687 

Warrants,   location,   688 

Warrants,  lost,  689 

Warrants    and    indemnity    certifi- 
cates, 691 

Widows,   684,   686 
California : 

Altering     instruments     concerning 
lands  in,  861 

Evidence   of   title,   falsely   dating, 
861 

Lands  selected  confirmed.  774,  776 

Presenting    false    or    counterfeited 
evidences  of  title,  862 
"Carey  Act,"  698 
Ceded  Indian  lands: 

Agreements,  838 

Cession  of  lands,  838 


PUBLIC  LANDS  —  OimPd 
Ceded   Indian   lands  —  Cont'd 

Claeeification   of   unallotted   lands, 

839 
CkimmuUtion  to  settlera,  637 
Homesteads,  837 
Second  homestead  entries,  B3S 
Town  site  entries,  839 
CommisBioner  of  geueml  land  office: 
'   Arrangement  of  decisions,  SS9 
Sale    of    isolated    or    di9Connect«d 
tracts,  8S9 
Court  of  private  land  claims,  491  note 
Deputy   surveyors : 
Bond,  611 
Default.  512 
Oath,  511 
Suit  on  bond,  512 
Desert  lands: 

Assignments,  702,  707 

"Carey  Act,"  898 

Colorado,  dOS 

Contracts   tor   reclaiming  and   set- 

'  tlement,  699 
Defined,  698 
Entries : 

Perfection,  708 

Restricted  to  surveyed  lands, 

702 
Time  for  completing,  70S 
Expenditure  and  cultivation,  696 
Extension     of     time     to     complete 

work,  703 
Ilnal  proof,  extension  of  time,  706, 
■  707 


Issuance;  697,  700 
tteclaiified  lands,  8119 
Saclamation: 

Arizona,  704 

Colorado,  704,  706 

Idaho,  703 

Nevada,  T06 

New  Mszico,  704 

Wyoming,  703 
States  irrigating  desert  lands, 
688 


Drainage,  Minnesota,  lands  in,  729-731 

Entries: 

Confirmation,  871 
Suspended,  867 
Fencing  Act,  816 
'  Florida,   private    land    claims    in,    868, 

867 
;  Qeneral  land  office: 

Assistant  commissioner,  502,  603 
Assistant  secretary  to  slsn  patents, 

4S9 
Clerks  and  employees,  490 
Clerks   ifi   sign   patents,   601 


PUBLIC  LANDS  —  Oontfd 
General  land  office  —  Confi 
Commissioner : 

Appointment,  487 
Duties,  491 

Plato  of  land  surveyed,  49* 
Copies  of  papers,  600 
Custody  of  seal,  books,  etc.,  496 
Engrossing    and    recording   of   pat- 
ents, 502 
Hearings  in  entries,  504 
Patents,  197 

Production  of  original  papers,  502 
Recorder : 

Appointment,  488 
Duties,  499 
Sale  of  plate  or  maps,  502 
Secretary  to  sign  patents,  489 
Temporary  recorder,  503 
Warrants  for  military  lands.  497 
(Srants  to  new  states  for  improvements, 
771,  772 


Abandonment  of  wife,  622 
AfndavitB ; 

False  swearing,  572 

Fees, '  572 

Officers  before  whom  made,  572 

Persons   in    military   or   naval 
service,  572 
Amount,   limitation,   583 
Applicatiou,  time  of  filing,  698 
Ceded   Indian   lands,   637 
Commutation,  007 
Commuting   first  entry,   additional 

entry,  808 
Contiguous  land: 

Additional  entries,  610,  814 

Final  entry,  812 

Limitation,  612 
Death  of  contestant,  696 
Deatji  of  entryman,  proof,  557 
Debts,  lands  not  subject  to,  575 
Enlarged  entries,  623 
Entry: 

Additional  entries,   603,  604 

By  agent,  591 

Not  to  include  mining  claims, 
605 

Procedure,  665 

Time  of  making,  698 

Who  may  enter,  543 

Within    limits    of    grants    to 
railroad,      etc.,      compdnies, 
595,  506 
Entryman,  marriage,  820 
Entrywoman,   marriage,  596 
Entrywoman,    marriage    to    alien, 

822 
Extension  of  time  for  payment,  805 
Final  proof: 

Notice  of   tntentim,  595 

Publication,  595 
Forfeiture,  600 
Idaho,  enlarged   homestesids,  818- 
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PUBLIC  LANDS  —  Oonfd 
Homesteads ' —  ConVd 

Insane      settlers,      perfection      of 

claims,  601 
Kansas,  enlarged  entries,  623 
Leave   of    absence,    557,    597,    603, 

621 
Limitation,  604 
Mineral  lands,  685 
Minors,  583 
Nebraska : 

Arid  lands,  611 
Qualification  of  entrymen,  620 
Notice  of  cancellation,  508 
Notice  of  contest,  publication,  504 
Notice  of  election  of  making  proof, 

619 
Notice  of  law,  557 
Oklahoma,  840 
Orerpaypdents,  refund,  613 
Patents,  issuance,  557 
Payment,  time,  583 
Perfection  under  former  law,  620 
Preference  right  to  entry,  598 
Proof  of  loyalty,  610 
Race  or  color,  distinction,  585 
Record  of  applications,  575 
Relinquishment  of  claim,  597 
Reyersion  to  government,  581 
Second  entries,  621 
*  Soldiers  and  sailors : 
Commutation,  606 
Deduction  of  period  of  service, 

687 
Entry  by  agent,  591 
Refund  of  fees,  601,  602 
Rights,  586,  588 
Sale  of  certificate,  validation, 

606 
Service  equivalent  to  residence, 
591,  608 
^aiisfer  for  public  purposes,  557, 

692 
Utah,    lands    without    water    for 

domestic  use,  616 
Ute    Indian    reservation    in    Ck)lo- 

rado,  609 
Who  may  enter,  643 
Widows  and  minor  children,  591 
Irrigation,  see  supra.  Desert  Lands 
Land  districts: 

Additional,  630 
Change   of  houndaries,   630 
Land  offices: 

Annexation    to    adjacent    district, 

529 
Change  of  location,  629 
Clerk  hire,  630 
Consolidation,  633 
Des  Moines,  Iowa,  abolished,  534 
Discontinuance,  529,  530 
Entry,  absence  of  officers,  633 
Expenses,  528 
Illinois,  abolished,  533 
''      'Indiana,  abolished,  633 
Office  rent,  530 
Ohio,  abolished,  533 
Springfield,  Mo.,  abolished,  634 


PUBLIC  LANDS  —  Confd 

Lands  granted  to  states: 

Idaho,  phosphate  or  oil  lands,  784 
Preference  right  to  select,  779 
Selection,  779 
Surveys,    779 
Louisiana,  private  land  claims  in,  866, 

867 
Military  reservations,  see  supra,  Aban- 
doned   Military    Reservations 
Missouri : 

Confirmation  of  titles  to  lands  in, 

866 
Office  of  recorder  of  land  titles  dis- 
continued, 532,  533 
Private  land  claims  in,  866,  867 
Naval  reservations: 
Florida,  835 

Restoration  to  public  domain,  836 
Oklahoma : 

Agricultural  lands,  850 

Cherokee     Outlet,     application     of 

toWn-site  provisions  to,  851 
Church  lots,  848  v 

County  seats,  850  r 

Division  into  counties,  850 
Evidence    of    occupancy    as,   town 

site,  847 
Homesteads : 

Entries,  840 

Fraudulent  settlement,  844 

Greer  county,  settlers  in,  862- 

864. 
Location  and  entry,  843 
Patents,  843 
Procedure,  841 
Soldiers  and  sailors,  840,  841 
Vacated  town  sites,  851,  852 
Indian  lands,  840 
Reservations    for     parks,     schools. 

etc.,  843 
Reservations   for   public   highways, 

844 
Soldiers'  and  sailors'  rights,  840 
Town  site  entries,  844 
Town  site  trustees,  854 
Overflowed    lands,    see    infra,    Swamp 

Lands 
Patents : 

Issuance  for  claims  previously  con- 
firmed, 855  , 
Issuance  of  lands  in  first  class,  859 
Issued  to  persons  who  had  died  be- 
fore issue,  856 
Land-scrip  locations,  871 
Suits  to  annul,  limitation,  869 
Surrendered  and  new  patents,  860 
Plats  of  land  surveyed,  returns,  497 
Pre-emption   by    counties    for    seats   of 

justice,  773 
Pre-emption  laws  repealed,  635 
Private  land  claims,  court  of,  491  note 
Railroads : 

Canyons,  passes,  etc.,  797 

Claims    of    bona    fide    purchasers, 

761,  762 
Condemnation,  private  rights,  797 
Coterminous  lands,  747 
Forfeiture  of  grants,  813,  814 


PUBLIC  LAITDS  — (7ont'4 
fiailroads  —  Cont'd 

Forfeiture  of  rights,  798 

Grade  croBBings,  797 

Land  grantB: 

AdjuBtmeDt    hy    Becretary    of 

Interior,  739 
Deposit  for  surveys,  7S3,  764 
SntrieB  after  expiration,  734 
Forfeiture,  752,  754,  756,  757, 

768,   782 
Homestead  entries  within,  733 
Re-entry  of  claims,  733 
Survey,  735.  738,  737,  768 
Taxation,  736 

lAndB  in  reservatioDB,  802 

Lieu  lands,  732 

PatentB : 

Cancellation,  740 
Erroneous  cancellAtion,  743 
Subject  to  rights  of  way,  798 
Suits  to  annul,  759 
To  purchasers,   743 

Proflle  of  road,  TOS 

Purchasara  of  land  sold  for  taxes, 
751 

Removal  of  crops,  right,  754 

Rights  of  -mj,  769,  BIO,  812,  814 

Settlers  on  railroad  lands,  736 

Stations,  800 

Unrecorded  entries,  TB2 
Reclamation,  092 
RegiBters  and  receiven; 

Appointment,  514 

Bond,  514,  517 

Caocetlation    of    entries,    fees    for 
notices,  528 

Compensation : 
Excess,  621 
Maximum,  520 
When  to  commence,  521 

Depoait    of    moneys    deposited    by 
unltnown  parties,  526 

Deposit  of  unearned  fees,  620 

Diaqualification,  623 

Duration  of  office,  5Z1 

Duties,  614 

EicesB  fees,  disposition,  523 

False  information,  522 

Fees   and   commisaions,   517,   519 

Oaths,  622 

Flats  of  tovmshipB,  522 

Refund  of  amounts  paid  l^  receiv- 
ers, 627 

Reimbursement  for  excessive  pay- 
ments, 628 

Repayment  of  deposits,  520 

Repayment  of  purchase  moneys  in 
rejected  entries,  527 

Bepcrts  and  returns,  621,  624 

Residence,  617 

Transcript  of  records,  525 

Vacancies,   623 

Witness  es : 

Compulsory   attendance,    624 
Depositions,  625 
Fees  and  mileage,  624 
Refusal     to     appear,     penalty, 


PUBLIC  LANDS  — ConCd 

Remedies  for  improvements,  865 
Reservations ; 

City  sites,  638,  639,  640 

Entries  in  trust  for  occupants,  441, 
650 

Entry  in   proportion  to  number  of 
inhabiUnts,  660 

Gold  mines,  651 

Inhabitanta  of  towns,  rights,  654 

Maximum  town  site,  656 

Military  reservations,  664 

Mineral  rights,  640 

Mining  claims,   661,  O&C 

Parks,  656 

Public  purposes,   706 

Quantity  of  land  excluded  from  en- 
try for  town  site,  654 

Salt  Lake  City,  right  of  entry,  650 

Surveying,  638 

Town  sites,  637,  638,  639,  «40,  657 
Rights  of  way: 

Aricona,   814 

Bridges  and  canals,  802,  803 

Canals,  807,  811 

Canyons,  passes,  etc.,  TVT 

Condemnation,  797 

Electric  lines,   811,  810 

Electric  power  companiee,  607 

Qrade  crossings,  797 

Highway,  810 

Irrigation,  803,  805,  806 

Military  reservations,  908 

Oklahoma,  814 

Over  highways,  785 

Pipe  lines,  808,  815 

Railroads,  789,  810,  812,  813 

Reservoirs,  807,  809 

Tunnels,  811 

Tram  roads,  807 

Wagon  roads,  810 

Water  transporUtlMi,  810 
Sale  of  public  lands: 

Advertisement,  628 

Alternate      sections      of      railroad 
lands,   635 

Cemeteries,  sales  for,  637,  869 

Certiflcates,   628 

Credit,  025 

Distinction     between     offered    and 
unolTered  lands  abolished,  S36 

Duration,  628 

Error  in  entry,  632 

Forfeited  railroad  lands,  OSS 

Half  quarter-section,  024 

Highest  bidder,  preference,  630 

Mineral  lands,  635 

Minimum  price,  629 

Mistake  in  entry,  631 

Mistake    in    location    of    warrant. 


632 
Mistake   i 

Agreements  to  pay,  633 
Discovery  of  agreement  h 

634 
Recovery,  633 

Price,  6-27 

PrivaU  sale,  625 
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PUBLIC  LANDS  —  Confd 
Sale  of  public  lands  —  Oonfd 

ProportioDB,  628 

Public  auction,  626 

Purchase  money,  refund,  620 

Saline  lands,  634 

Withdrawal    from    private    entry, 
636 
School   lands: 

Indian  reservations,  780 

Limitation   of   entries   by   agricul- 
tural college  scrip,  771 

Loss  or  destruction  of  agricultural 
college  land  scrip,  778 

Kew  Mexico,  784 

Selections    to    supply    deficiencies, 
768 

Suit  to  determine  rights,  780 

Utah,  grant,  781 
Surveyors-general : 

Appointment,  604 

Bond,  606 

Clerk  hire,  610 

Completion  of  surveys,  607 

Consolidation  of  offices,  613 

Details  of  clerks,  614 

Duration  of  office,  607 

Duties,  608 

Duties  of  register  and  receiver,  611 

Field  notes,  607 

Iowa,  office  abolished,  612 

Kansas,  office  abolished,  612 

Louisiana,  613 

Minnesota,  613 

Nebraska,  office  abolishedi  612 

North  Dakota,  613 

Offices: 

Location,  606 
Number,  606 
Rent,  611 

Official  papers,  611 

Rent,  stationery,  etc.,  613 

Residence,  609 

Salary,  606 

Seal,  610 

South  Dakota,  613 

Transcripts  from  records,  610 
Surveys : 

Boundaries    and    contents,    ascer- 
tainment, 669 

California,  rate,  676 

Compensation,  677 

Contracts,  672,  673 

Cost  of  private  surveys,  677,  678 

Deposit  for  expenses,  674 

Deposits  for  settlers,  676 

Deposits,  use  for  resurveys,  678 

Division    of   half   quarter-sections, 
lines,  671 

Establishment  of  line,  678 

Geodetic  method,  6761 

Geological  surveys,  676 

Instructions,   673 

Nevada,  676 

Oregon,  rate,  676 

Price,  673 

Protection  of  surveyor,  677 

Rectangular      method,      departure 
from,  676 


PUBLIC  LANDS  — Oo«N 

Surveys  —  Cont'd 

Resurveys,  678 

Retracement  of  boundaries,  678 

Rivers,  676 

Rules,  663 

Township  settlers,  674 

Washington,  rate,  676 
Suspended  pre-emption  land  claims,  867 
Swamp  lands: 

Arkansas,  728 

Certified  to  sUte,  724 

Grant  to  states,  708 

Indemnity  to  states,  721 

Legal  subdivisions,  720 

Lists,   716 

Minnesota,  726 

Missouri,  727,  728 

Oregon,  726 

Patents,  722 

Selection,  723 
Timber-culture  laws  repealed,  825 
Tramroad  act,  807 
Unlawful  occupancy: 

Inclosure  of  or  assertion  of  right 
without  title,  816 

Jurisdiction,  procedure,  821 

Obstructions     of     settlements     or 
transits,  822 

Penalty,  824 

Removal    of    unlawfol    stmctorei^ 
826 

Suits : 

Authority  for  bringing)  826 
Jurisdiction,  procedure,  821 
Pending,   826 
Wagon  roads   (see  supra,  Railroads) 

Oregon,  patents  for  grants,  777 

Relief  of  settlers  on,  763 
Withdrawals : 

Homestead  entries,  667 

Irrigation,   667 

Method  for  opening,  ,663 

Mining  rights,  667 

Power  sites,  667 

Report  to  Congress,  663 

Rights  of  oil  or  gas  claimants,  667 

PUBLIC  MONEYS: 

Accounts : 

District  accounts,  889 

Required,  888 
Accounts  of  postal  deposits,  901 
Advances  of  public  moneys  prohibited, 

903 
Assistant   treasurers: 

Appointment,  876 

Bonds,  877 

Commissions   and   perquisites,   877 

Deputy,  878,  881 

Rooms,  877 

Salaries,   876 

Subordinate  officers,  878-881 
Charleston,    assistant    treasurer    abol- 
ished, 012 
Collectors  as  disbursing  agents,  909 
Collectors  of  public  moneys,  payments, 

882 
Commissions,  916 


PUBLIC  HOITBTS  — Confd 

CompeuBation  for  diBburBemenU.  007 
Condemned  propert]',  expeuMS  of  sale, 

914 
Contract!    for   conBtniction   of   tmmIi, 

partial  pajmeDts,  913 
Cuba,  depOHitariea,  S14 
DepoHitariea : 

CompenMitioii,  908 
Mints  and  assay  offices,  676 
Deposits: 

Public  depositaries,  887 
Receipts,  887 
Without  deduction,  883 
Disbursements     for     public     buildings, 

compensation,  912 
Disbursing  officers: 

Accounts,  895,  91S 
Duties,  886 
SubstituUs,  OlS 
DistresB,  proceedings  on,  898 
Drafts,  901 

Duplicate  checks,  902,  903 
Duplicate  warranU,  902,  903 
Engineer  school,  Bubscriptions  for  pub- 
lication for,  010 
Examinations : 

Accounts    of    custodiftDs    ol   public 

moneys,  006 
Depositaries,    905 
Bxcfaange  of  funds,  906 
Execution : 

Against  officers,  8M 
Against  surety,  894 
Fiscal  agents; 

Expenses,  907,  013 
Immigration   service,   subscriptions   for 

publications  for.  916 
Levy  as  lien,  806 

Lost,  stolen,  etc.,  check,  duplicate,  902 
Marshals   and   district   attorneys,   pay- 
ments,  882 
Moneys  appropTiat«d  for  charitable  pur- 
poses, Bll 
Officers  as  custodians,  399 
Philippine   Islands,   depositariRi.   1114 
Porto  Rico,  depositaries,  014 
Premium   on    sales    of    puhlii 


007 


:    moneys. 


Proceeds    of    public    property,    annual 

statements,  916 
Sale  ol  lands,  805 
Sales  of  materials,   proceeds,  884 
Special  agents,  bond,  861 
Special  disbursing  agent,  910 
Subject  to  draft  of  treasurer,  875 
Suits: 

To  recover  money  from  officers,  890 
Telegraph  lines,  receipts  from  private 

dispatches  over  government,  013 
Transfers  of  moneys  from  depositaries 

to  treasury,  900 
Transfer  of  postal  deposits,  001 
Treasury  of  Unit«d  States,  874 
Trust  funds,  investment,  BIO 
Warrants : 

Contents,  804 
Distress,   892,   806 
Injunction  to  stay,  89S 


PUBLIC  OFFICERS  AHD  EXPLOTEXS: 

Accountants  and  experts,  pay,  B5S 
Appointments,  notification,  044 

Examination,   920 
Filing,  926 
Renewal,  026 
Classified  civil  service,  950 


Under  Attorney-General,  925 
Under  Postmaster  Grenersl,  0£S 
Under   Secretary  of  Commerce 

and  Labor,  925 
Under    Secretary    of    Interior, 

924 


067 

District  attorneys,  duties,  946 
Extra  allowances,  936 
Extra  oompensation  forbidden,  947 
Extra  serviees,  932 
False  entries  in  records,  etc.,  965 
False  report  of  public  or  trust  moneys, 

9S5 
Foreign  decorations,  960,  961 
Holding  more  than  one  office,  961 
Horsee,  carriages,  etc.: 

Name  of  department  to  be  painted 

on  carriages,  064 
Personal  UBe,  063 
Restrictions  on  use,  964 
Lump  sum  appropriations,  958 
Membership  dues  in  societies,  etc.,  055 
Newspapers,     restrictions     upon     pay- 
ments for,  945 
Nominations,  notification,  944 
Oath: 

Administration     in     investigations, 

922 
Chief    clerks    of    departments   and 

bureaus  to  administer,  924 
CoDstitutional  disabilities  removed, 

023 
Custody,  022 
Kxpense  accounts,  960 
Fees,  924 
Form,  922 
When  required,  919 
Who  may  administer,  921,  024 
Officer  in  arrears,  940 
Oilirers  of  treasury  department,  restric- 
tions, 946 
Payments  for  services,  restrictions,  949 
Penalties,  application,  048 
Postal  employees,  960 
Presents  to  superiors,  946 
Publicity  expert,  957 
Rejections,   notifications,   941 
Removal  from  office,  946 
Retired  officers: 

Clerks  or  secretaries,  952 
Employment   on   river   and  harbor 
improvement,  .952 
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PUBLIC  OFFICERS  AND  SlfPLOYBBS 

—  Cont'd 
Salaries : 

Appointees  to  fill  vacancies  during 

recess  of  Senate,  027 
Computation,   954 
Division,  954 
'    Double  salaries,  928 
Forfeiture,  954 
Officer  in  arrears,  940 
Unauthorized  office,  927 
Suits  against  officers,  abatement,  952 
Traveling  expenses,  949,  958 

PUBLIC  PAXKS: 

Antiquities : 

Excavations,  permits,  1018 

Historic,  etc.,  lands,  setting  apart, 
1017 

National  Monument  Act,  1017 

Preservation  in  museums,  1018 

Unauthorized  excavations,  penalty. 
1017 
Buildings,  limit  on  cost,  906 
Community  centers,  1016 
Country  parks,  1016 
Crater  Lake  park: 

Control  and  regulation,  966 

Established,  966 

Hotels,  967 

Settlements  prohibited,  967 

Visitors,  967 
Estimates,  966 

General  Grant  Park,  protection,  965 
Glacier  National  Park: 

Ceded  to  United  States,  969 

Certification  of  fees,  etc.,  971 

Disposition  of  fines  and  costs,  972 

Donations  of  land,  972 

Established,  967 

Forfeitures  for  olBTenses,  970 

Hotels,  etc.,  968 

Himting,  etc.,  prohibited,  969 

Jurisdiction  of  offenses,  969 

Montana  laws,  969 

Proceeds  of  revenues,  distribution, 
968 

Begulationa  for  protection,  968 

Bemoval  of  dead,  etc.,  timber,  968 

Resident  commissioner: 
Appointment,  970 
Powers,  971 
Process,  971 
Residence,  971 
Salary,  971 
Hot  Springs  Reservation: 

Additional  district,  977 

Appeals,  978 

Arkansas  cession  accepted,  976 

Arkansas  courts,  jurisdiction,  976 

Arlington  Hotel  site,  lease,  981 

Arrests,  978,  979 

Bath  houses,  972 

Bathing  restrictions,  977 

Collection  of  water,  976 

EsUblished,  972 

Execution  of  sentence,  980 

Fees,  979,  980 

Fines,  980 


PUBLIC  PARKS  —  Obnfd 

Hot  Springs  Reservation  —  Oonfd 
Free  bath  house: 
False  oath,  930 
Oath  of  lack  of  means,  980 
Use  limited,  980 
Ftee  baths,  972  • 

Lease  of  bath  houses,  973 
Lease  of  grounds,  972 
Lease  of  privileges,  972,  973,  974 
Nonpayment  of  fines,  etc.,  impris* 

onment,  980 
Offenses,  punishment,  978 
Operation  of  bath  houses  by  hotels, 

976 
Procedure,  978 
Protection  to  property,  977 
Sale  of  lots,  976 
Taxation,  976 

Taxation  of  personal  property,  975 
Mesa  Verde  National  Park: 
Boundaries,  982 
Destroying  ruins,  penalty,  982 
Established,  981 
Excavations,  982 
Leases  and  permits  for  use  of  lands, 

983 
Prehistoric  ruins,  981 
Regulations,  981 
Mount  Ranier  National  Park: 
Established,  983 
Fish  and  game,  984 
Grants  of  land  to  Northern  Paci- 
fic Railroad,  985 
Leases,   984 

Mineral  lands  law  extended  to,  986 
Mining  claims  within  park,  986 
Rights  of  way,  984 
Secretary  of  Interior,  jurisdiction, 

984 
Trespassers,  984 
National  Game  Preserves: 

Elk  Reserve  in  Wyoming,  1015 
Grand  Canyon  Forest  Reserve: 
Hunting  prohibited,  1014 
Protectipn  of  animals,  1014 
National  Bison  Range  in  MontanA, 

1014 
Sullys  Hill  Preserve,  1015 
Wichita  Forest  Reserve: 
Designation,   1013 
Killing  of  game,  1013 
Local  game  laws,  1013 
Wind  Cave  Preserve,  1015 
National  Military  Parks:  > 

Arrests,  1012 
Gettysburg     battlefield,     donations 

of  land  for  roads,  1012 
Hunting,  etc.,  forbidden,   1012 
Injuring    monuments,    trees,    etc., 

1011 
Instruction  camps,   1011 
Jurisdiction,   1012 
Park  commissions,  1013 
Refusal     to     give     possession     to 

United  States,  1012 
Regulations,  1011 
Use  of  parks,  1011 
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PUBLIC  PARES  —  Oonfd 
National  Zoolcigical  Park: 

Control  of  Smitiisoxiian  Institution, 

1000 
Heads    ol    sxeouiiv^    dspartments, 

lOIO 
Plans    for    buildings    and   liridges, 

1010 
Report  of  expenses,  1010 
Piatt  National  Park: 

Admission  of  Oklahoma  as  state, 

effect   989 
Cession' to  United  States,  986 
Designated,   989 
Intoxicating  liquors,  986 
Management  and  control,  987 
Offenses,  987 
Begulations,  986,  987 
Sulphur     springs     and     adjaoent 
lands,  986 
Public  playgrounds^  1016 
lUoeipts  and  expenditures,  966 
Rocky  Mountain  National  Parks 
Appropriations,  992 
Boundaries,  990 
Established,  990 
Leases  and  concessions,  992 
Managemient,  992 
Rules  and  regulations,  992 
Sequoia  National  Park: 
Donations  of  land,  99S 
Game,  993 
Leases,  993 
Protection,  966 
Regulation,  993 
Reservation  for  park,  992 
Trespassers,  993 
Sulphur     Springs    Reservation,     desig- 
nated Piatt  National  Park,  989 
Violations  of  laws  and  regulations,  ar- 
rests, 965 
Wind  Cave  National  Park: 
Established,  993 
Lease  of  cavern,  994 
Begulations,  994 

Unlawful  intrusions,  penalty,  994 
Use  of  funds,  994 
YieUowstone  National  Park: 
Attorney,  pay,  999 
Commissioner: 

Jurisdiction,  908 
Office,  999 
Pay,  999 

Powers  and  duties,  998 
Salary,  1004 
Control,  996 

Costs  and  expenses  of  suits,  999 
Deputy  marshals,  999 
Electricity  by  private  parties,  use 

of,  1004 
Established,  iM»5 
Fugitives  from  justice,  998 
HuntiBg  and  fishing,  997 
Jail,  999 

Jurisdiction  of  United  States,  996 
Leases: 

For  hotels,  1000,  1001 
Lands  for  hotels,  996 
Marshal,  pay,  999 


PUBLIC  PARKS  —  Oonfd 

Yellowstone  National   Park  —  Confd 

Road  extensions  and  improvemeots, 
1004 

State .  iMTOcess,  996 

Trespassers,  removal,  995 

Troops  for  protection,  996 

Wyoming  laws^  application,  997 

Yosemite  Valley,  1002 
Yosemite  National  Park: 

Atta<4ied  to  Sierra  Forest  Reserve, 
1005 

Boundaries  changed,  1002 

Donations  of  land,  1009 

Exchange    of    lands    and    timher, 
1007 

Lease  of  taads  for  hotels,  1008 

Patented  lands,  1003 

Preservation  of  timber  near  public 
roads,  1007 

Privileges,  1002 

Protection,  966 

Regulations    for    cutting   and    re- 
moval of  timber,  1008 

Revenues,  dispesitioa,  1004 

Rights  of  way  for  railroads,  1002 

Sale  of  matured  timber,  1008 

Yosemite  Valley,  1002 

PUBLIC  PRINTING: 
Advertisement  for  paper,  1026 
Advertising : 

Abolished  in  newspapers,  1067 
Authority  necessary,   1057 
Contracts  in  Dktrict  of  Columhia, 

1058 
Publication   of   proclamations  sad 

treaties,  1058 
Rate  of  pay,  1058«  1059 
Washington,   1056 
Apprentices,  1039 
Appropriations,  1048 
Appropriations,  use  of,  1063 
Authorisation  of  work,  1040 
Biennial    register,    list    of    employees, 

1037 
Binding : 

Binding    for    senaters    and   repre- 
sentatives, 1026 
Binding  for  Senate  library,  1044 
Binding  reports,  etc.,  for  state  and  ter- 
ritorial libraries,   1051 
Binding,  style,   1040 
Blanks  and  letter*heads  for  Judges  and 

judicial  officers,    1043 
Board  of  condemnation,  1031 
Board  of  examiners,  1031 
Branches    of   government    printing   of- 
fice, 1055 
Bureau  of  Engraving  and  Printing: 
Control  of  business,  1059 
Employees : 

Leave  of  absence,  1050,  1060 
Engraving     and     printing,     notes, 

bonds,  etc.,  1061 
Impressions  of  portraits,  1061 
Internal  revenue  stamps,   1062 
Paper  money  laundering  madiines, 
1063 
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PUBLIC  PRIlf TIKG  —  Omfd 
Bureau  of   Engraving  and  Printing  — 

Presms,  1062 

Receipts    for    miscellaneous   work, 

loei 

Chief  clerk: 

Appointment,  1037 

Salary,  1037 
Cflerks,  1088 

Condemned  material,  disposition,   1031 
Congressional  Record: 

Contents,  1029 

Extracts,  coste^  1054 

Extracts  from,  1035 

Index,  1020 
Contracts  for  papers 

Approval,  1027 

Awarding,  1027 

Bonds,  1027 

Conforming  to  standard,  1027 

Default    of    contractor,    procedure, 
1028 

Determination  of  quality,  1027 

Liability  of  defaulting  contractor, 
1028 

Time  of  performance,  1027 
Copyright  on  government  publications, 

1039 
Departments  to  order  documents,  1042 
Deputy  public  printer,  1052 
Disposal  of  books  in  government  print- 
ing office,  1053 
Distribution  of  publications,  1054 
Documents  chargeable  to   Congress  al- 
lotment, 1025 
Documents  for  President,  printing  and 

binding,  1041 
Duplicate  plates,  sale,  1030 
Duplicating  and  filing  devices,  1047 
Editions,  two  or  more,  1049 
Eight-hour  law,  1044 
Employees: 

DeUils,  1054 

Leave  of  absence,  1045,  1054 

Wages,  1046,   1053,  1055 

Work  on  Sunday,  1053 
Engravings  and  lithographs,   1037 
Estimates,  1025 

Estimates  by  departments,  1049 
Estimates    for    officers    in    government 

printing  office,  1062 
Eirtra  copies: 

Construed,  1025 

Orders  for  printing,  824 
Foreman  of  binding: 

Compensation,  1053 
Foreman  of  printing  and  bindings 

Appointment,    1037 

Salary,   1037 
Form  and  style  of  work,  1039 
Franks,  1035 

Illustrations,  restrictions,   1047 
Joint  committee: 

Committee  to  Berve  in  lieu  of,  1045 

Control    of    Congressional    B^cord, 
1029 

E8tabli6hcd,    1023 

Powers  and  duties,  1024 


PUBLIC  PRINTIRG  —  C&nfd 

Laborers,   1038 
Lapse  or  order,   1050 
Limitations  on  printing,  1041 
Lithographing  and  engraving  contracts, 

1029 
Members  of  Congress,  printing  for,  1085 
Night  work,  1038 
Night  work,  extra  pay,  1036 
Opening  bids  for  paper,  1027 
Open-market  purchases  of  paper,  1028 
Printing  books  by  departments,  restric- 
tions, 1047 
Printing  for  Congress,  1051 
Printing  office,  work  done  at,  1040 
Printing   on   envelopes   for   documents, 
1044 

Proof-readers,  1038 
Proposals  for  contracts,  1029 
Public  printer: 

Accountability  for  materials,   1034 

Appointment,  1030 

Bond,  1030 

Consolidation    of    printing    offices, 
1033 

Deputy,  1052 
Duties,  1030 
Estimates: 

For  all  work,  1044 
For  expenses,   1033 
For  paper,  1032 
Fraud  by,  1034 

Furnishing  stationery,  etc.,  to  Con- 
gress, 1026 
Private  interests,  1035 
Qualifications,    1030 
Receipts,  1034 
Report,  1032 
Reports  of  number  of  copies,  etc., 

printed,    1031 
Requisitions,   1034 
Salary,  1030 

Settlement  of  accounts,  1033 
Temporary  storage,  1035 
Title,  1030 

Vacancv  in  office,  1035 
PurcHase  of  material  in  open  niarket, 

1028 
Purchase  of  press  supplies,  1036 
Receipts  from  sales  of  documents,  dis- 
position, 1033 
Roistered  bonds  and  written  records, 

binding,  1040 
Reports  of  executive  officers,   1042 
Reports     recommending    printing    and 

binding  for  Congress,  1047 
Reprinting  bills,  1024 
Restriction  on  printing,  1043 
Schedule  of  materials,   1029 
Standards  of  paper,  1026 
Stereotyping  or  electrotyping,  1032 
Work  for  departments,  estimates,  1042 

PUBLIC  PROPERTY,  BUILDINGS,  AND 
GROUNDS: 

Abandoned  property,  preservation,  sale, 
etc,  1132 
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PUBLIC  PROPERTY,  BUILDINGS,  Aim 
GROUNDS  —  Oonfd 
Appropriations : 

Temporary  quarters,  1126 

When  available,  1124 
Assistant  custodians,  pay,  1125 
Attachment,    releasing    property    from, 

1130 
Buildings  outside  District  of  Columbia 

under  whose  control,  1125 
Capitol  buildings  and  grounds: 

Advertisements,  1101 

Annual  statement  of  public  prop- 
erty, looe 

Arrests,  1093 

Assemblages,  1101 

Botanical  Garden  and  greenhouses, 
1095 

Chief  clerk  of  superintendent,  1097 

Concerts  on  capitol  groimds,  1102 

Custody  of  unused  documents,  etc., 
1104 

Disbursements    of    appropriations, 
1098 

Disturbing     language     prohibited, 
1101 

Employees  to  aid  in  preserving  or- 
der, 1102 

Enlarging  grounds,  1104 

Estimates    for    changes,    etc.,    in 
grounds,  1102 

Esdiibition  of  private  works  ol  art 
or  studios,  1096,  1097 

Extra  pay,  1096 

Fireworks,  discharge  of,  prohibited, 
1101 

Furniture,  1100 

Gas,    account    of   consumption    of, 
1099 

Harangues  forbidden,  1101 

Heating,  1099,  1100 

House  office  building,  1103,  1104 

Injury  to  property,  etc.,  forbidden, 
1101 

Inventory  of  public  property,  1096 

Laws  of  District  of  Colimibia  ex- 
tended, 1093 

Library  of  Congress,  1096    * 

Lighting  House  of  Representatives, 
1100 

Liquors,  sale  of  prohibited,  1103 

Old  hall  of  House  of  Representa- 
tives, 1092 

Paintings,   etc,   not  to   be   exhib- 
ited, 1093 
'  Parades,  1101 

Patent  office  models,  custody,  1104 

Police,  1093  et  acq.,  1098,  1101 

Power  plant,  vacancies  in  operat- 
ing force,  1104 

Prosecutions     for     offenses      com- 
mitted, 1101 

Protection,  1093,  1099 

Public  travel  restricted  on  grounds, 
1100 

Punishment  for  offenses  committed, 
1101 

Repairs,  etc,  of  capitol,  1093 


PUBLIC  PROPERTY,  BUILDINGS,  AND 
GROUNDS  —  Gont*d 
Capitol  buildings  and  grounds  —  Oonfd 
Sale  of  articles  forbidden,  1101 
Superintendent,  1097 
Suspension   of   regulations   for  na- 

tidhal  celebrations,  1102 
Transfer     of     discontinued     appa- 
ratus, etc.,  1105 
Ventilating  buildings,  1099,  1100 
.  Watchmen,  1101 
Works  of  art,  1095 
Construction    of   public   buildings   and 
works : 
Abstracts  of  title,  1116 
Appropriations    for   sites   and   for 

buildings,  1120 
Approval  of  plans,  1116 
Authority   to    purchase    site,    etc., 

as  appropriation  therefor,  1110 
Barracks  and  quarters,  purchase  of 

sites,  1120 
Commissions  on  purchase  of  sites, 

1116 
Compensation  of  employees,   1119 
Condemnation  of  sites,  1111  et  9eq. 
Disbursements,  1122 
Disbursing  agent,   1105 
Electric   lighting,   payments,    1119, 

1120 
Engineering  plants,  payments,  1120 
Fortifications,   1116,   1119,   1120 
Government    printing    <^ce    site, 
purchase    or    condenmation    for 
1119 
Legal  services,  11116 
National  Home  of  Disabled  Volun- 
teers, condemnation  for,   1119 
Plans,  payment,  1120 
'  Plans,  preparation,  1122 
Post  office  buildings,  authorization 

for  restricted,  1123 
Purchase  of  sites,   1110 
Restrictions   on   commencement   of 

new  buildings,   1109 
Sites    for    public    buildings,   sdec- 

tion,  1110,  1123 
Suspension  of  work,  1109 
Title  to  Jand,  1105 
Treasury  building,  alterations,  etc, 
on,   1109 
District  of  Columbia: 

Appropriations,  expending,  1073 
Boat  houses,  licenses  for,  1089 
B  street,  jurisdiction  of,  1089 
Care,    etc.,    of   sidewalk    and   car- 
riageways, 1089 
Central  heating,  lighting  and  power 

plant,  1091 
Chief  of  engineers: 
Apartments,   1075 
Appeal   to   Secretary  of  War, 

1075 
Charge      of      buildings      and 

grounds,  1072 
Charge    of    Washington    aque- 
duct, 1073,  1075 
Compensation,   1076 


PUBLIC  PROPSRTT,  BUILDINOS,  AlfD 
GROUNDS  —  Cont'd 
District  of  Columbia  —  Ootted 
Chief  of  engineara  —  Oonfd 

EetimateB   and  ftppropriBtioni, 

1073 
Lawful  means  for  discluuge  of 

duties,  1075 
Obedience  to  President,  1074 
Office,  1075 

Record  of  property,  1076 
ReportB,  1075 
Stationery,  etc.,  1075 
ConuniBBioti  of  Fine  Arts,  J090 
CompenaatioQ  of  chief  of  engineers, 

1075 
Convejing  low  tands,  1134 
Electricity,  reBtriction  on  expenaea 

for,  1088 
Employees,  1073 
Estimates,  1073 
Field    force    for    public    building 

service,  1002 
Furniture    for    President's    house, 

1078 
Harbor  lines,  eBtablishment,  1088 
Improper  appropriation  of  Btreets, 

etc.,   1070 
Lease   of   storage   accommodations, 

1080 
Limitation   on   contracts   of   Board 

of  Public  Works,  1076 
Maliciously  mftldng  water  impure, 

1075 
Honument  grounds,  flah  ponds  in, 

lose 

Parks: 

Buildings   io,   IMl 
Condemnation    of   small   park 

areas,  1086 
Control,  1082 

Permits  for  projsctlona,    10S3 
Potomac     Park,     1084,   '  1085, 

1086 
Public   spaces    resulting   from 

flUing  canals,  1086 
Regulations,  1083 
Bock  Credc,  1084,  lOSe 
Transfer  of  spaces,   1083 
What  to  compriBe,   1082 
Zodlogicsl   park,    1085 
Payment  of  lighting,  1001 
Permits  for  extending  buildingB  be- 
yond building  line,  1079 
Pipes,   1074 

Playgrounds,   1086,   1089 
Regulations  for  protection  ol  prop- 
erty, etc.,  1081 
Rent  of  buildings,  107?  et  »eg. 
Reaerration,   186,   1091 
Shutting  oS  flow  of  water,  107S 
Superintendent   of  state,   war,  and 

navy  building,   1078,   1079 
Telegraph  between  capitol  and  de- 
partments, 1 077 
Trees,  1077,  1078 

Unauthorized     opening     of     pipes, 
1074 


PUBLIC  PROPESTY,  BUILDinGS,  AND 
GROUNDS  — Cont'd 

District  of  Columbia  —  Cont'd 

Washington  aqueduct,  1073,  1074 
Washington    monument,    advertise- 
ments   or    sales    in    or    around, 
1090 
Watchmen,  1078 
Water  front,  control  of.  1087 
Wharves,  control  of,  1087 
Widening  roadway,   1083 
Draping  public  buildings   in  mourning, 

1125 
Expenses    and    subBistence    relating    to 

furniture  inspection,  1136 
Furniture  for  new  building,  1126 
Inventories,  1123 
JanitorB,  pay,  1126 
Judgments,  Batisfaction  of,  1131 
Property  returns  by  officers  of  the  gov- 
ernment, 1136 
Releasing  lands,  1129 
Releasing    property    from    attachment, 

11^0 
Rent    of    buildings    on    acquired    sites, 


Number    of    persons    employed    on 
public  buildings,  1124 
Sale  of  land  acquired  by  devise,  1134 
Seat  of  government,  1072 
Solicitor  of  Treasury: 

Property     transferred     to     United 

States,  charge  of,   1120 
Bent  or  sale  of  unproductive  lands 
or  property,  1 128 
Supervising    architect    of    treasury    to 

report  use  of  buildings,  etc.,  1126 
Temporary     quarters,      appropriation, 
1127 
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RAILROADS: 
Government-aided  railroads: 

Collection  of  moneys  due  to  United 

States,   1 151 
Compensation     of     directors,     etc, 

1145 
Connection  of  other  roads,  1142 
Continuous   line,  duty   to   operate 

as,  1148 
Interstate  communication,   1143 
Mandamus  to  compel   operation  of 

road.  1147 
Payment  for  army  transportation, 

1153 
Protection   of   interests   of   United 

States,  1153 
Redemption   of  incumbrances,   1153 
Settlement   of    accounts    for    army 

and  mail  transportation,   1152 
Settlement    of    accounts    tor    navy 

and  marine  corps  transportation. 

1158 


KAILBOADS  —  Crmfd 
GoTerntntnt-aided  rsilToada  —  Oonfd 

Settlement  of  accoUDta  for  trtkus- 
portation  over  non -bond -aided 
lines,  1166 

Knlcing  funds,  inTestment,  1164 

Suite  in  Court  of  Claims,  114T 

Transportation  of  property  or 
troops  of  United  SUtee,  1151 

Union  Pacific  Railroad,  1142 

Withholding   pajmenta   to   certain 
railroads,  1145 
Hours  of  service  of  employees: 

Act  of  Qod  as  excusing  noncom- 
pliance with  law,  1406 

Application  of  law,  1383 

Bridges  as  included  in  term  rail- 
road, 1383 

Continuous  service,  maximum  time, 
1387 

Crews  of  wrecking  or  relief  trains 
not  within  provision,  1407 

Delay  resulting  from  cause  not 
known  to  carrier,  1406 

District  attorneys  to  sue  for  viola- 
tions of  law,  1406 

District  of  Columbia,  carriers 
operating  In,   1383 

Employees  defined,  1383 

Bnforcement  of  provisions,   1418 

Extension  of  tinie  for  complying 
witb  act,  1388 

Ferries  as  Included  in  term  rail- 
road, 13S3 

Interstate  carriers  as  affected  by 
law,  1383 

Interstate   Cominerce   Commission; 
Duty  to  enforce  law,  1416 
Lodging  information  with  dis- 
trict  attorney,    1400 
Power  to  extend  time  for  com- 
pliance with  law,   1388 

limitation  of  actions  tor  penalties, 
1406 

Haximum  continuous  hours  of 
service,  1387 

Minimum  time  off  duty,  1387 

Penalty  for  violation  of  law,   1406 

Persons  and  concerns  affected,  1383 

Prosecutions  for  violations  of  law, 
1406 

Railroad  defined,   1383 

Signalmen,  1 387 

Telegraph  and  telephone  operators, 
1387 

Territories,  carriers  operating  in, 
1383 

Time  of  taking  effect  of  law,  1420 

Train  dispatchers,  1387 

Unavoidable  accident  as  excusing 
noncompliance  with  law,   1406 

Wrecking   crews  not  within  provi- 
sion, 1407 
Injuries  to  employees : 

Assumption  of  risk  of  employment, 
1352 

for  injuries 


KAILROADS  — CmCd 

Injuries  to  employees  —  Otmfd 

Chitdreu'e  right  of  recovery  for  is- 
jury  to  parent,  1208 

Common  carrier  as  including  re- 
ceivers, 1377 

Concurrent  jurisdiction  of  itats 
and  federal  courts,  1370 

Contracts  for  exemption  from  lia- 
bility, 1364 

Contributory  negligence  of  em- 
ployee,   1339 

Courts  having  jurisdiction,  1370 

Damages  as  diminished  bj  con- 
tributory negligence,  1339 

Damages  for  injuries  in  territories, 
District  of  Columbia,  Cuisl 
Zone,  etc.,  1339 

Death  of  employee,   I20B 

Defects  in  cars,  engines,  etc,  1208 

Dependent  nttxt  of  kin  of  injured 
employee,  1208 

District  of  Columbia,  damages  for 
injuries  In,  1339 

Exemption  from  liability,  1364 

Husband's  right  of  recovery  for  in- 
jury to  wife,  1208 

Indemnity  to  injured  employee  as 
setoff,  1304 

Insufficiency  in  cars,  engines,  et&, 
1208 

Insurance  contributions  as  set  off, 
1864 

Interstate  traffic,   1208 

Jurisdiction,  1370 

Liability  of  railroads  generally, 
1208 

Limitation  of  actions,  1369 

Parent's  right  of  recovery  for  in- 
jury to  child,  1208 

Persons    entitled     to     recover    for 
death  of  employee: 
Injuries    in    interstate    trafSc, 

1208 
Injuries     in     territories.    Dis- 
trict    of     Columbia,     Canal 
Zone,  etc.,  1339 

PoBsessions  of  United  States,  dam- 
ages for  injuries  in,  1339 

Prior  laws  not  affected,   1378 

Receiver  as  included  in  term  com- 
mon  carrier,   1377 

Relief  beDefit«  as  set  off,  1364 

Removal  of  actions,   1370 

Rules  and  regulations  exempting 
from  liability,   1364 

Set  off  of  contributions  for  insur- 
anco,  1364 


Widow's  ri^t  of  ncovery,  1208 
Medals: 

Life  saving  on  railroads,  President 
authori^     to     award     medals, 
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